
OPINIONS

OF THE

Attorney General

OF THE

STATE OF WISCONSIN

VOL. X

January 1, 1921 to December 31, 192)

WILLIAM J. MORGAN

Attorney General

i  Uh .

MADISON

Cjmtwell Printing Company
1921









OPINIONS

OF THE

ATTORNEY-GENERAL

OF

WISCONSIN

VOL. X

Public Lands—Boundaries—Lake meander lines as shown

by government plats are not boundaries, but actual water
line ot lake is; where no lake in fact exists, then next eighth
line is boundary.
Where, however, land so bordering on lake is of irregular

description, then lake constitutes actual boundary regardless
of eighth line.

January 3, 1921.
Conservation Commission.

On October 28 Honorable C. L. Harrington, of your com
mission, submitted to this department for an opinion the
following facts:

"In Swamp Lake, in eastern Sawyer county, a point of
land juts into the lake, which is crossed by the section line,
in accord with the following diagram. Meandered coiners
are set according to the marked crosses, and a government
lot is indicated in accord with the sketch. The hatched piece
of land is not indicated by any particular government lot
number * *

You wish to know whether or not the owner of lot 4 has

a right to the lands jutting into the lake, even though the
lands so jutting into the lake lie in a different section than the
section in wdiich lot 4 is located.
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According to said letter, there are several other instances
similar to the one above described, and you desire to be
advised as to general principles from which the owmership of
certain lands may be determined.
Your description of the lands and your map were not

sufficiently clear to enable m.e to give an opinion thereon.
I therefore made an examination of the records and plats
in the state land office to determine the true facts as to
the location of said lot 4. From said examination it appears
that lot 4 contains 56.82 acres of land and covers what might
otherwise have been described as the southeast quarter of
the northeast quarter and north part of northeast quarter of
southeast quarter of section 2, town 38 north, range 3 west.
It also appears from said plats that there is no section line
running across the south side of said lot 4 from east to west.
The south boundary line of said lot 4 is the meander line of
the north line of said lake, and does not show that there is
any projecting parcel of land such as you have indicated in
your plat. However, the actual shore line may be just as you
have indicated in your map.
Your inquiry can be definitely answered by the language

of our supreme court in the case of Lally v. Rossman, 82
Wis. 147, 149:

'Tt is well settled that in government grants meander lines
are not boundaries, but the water course itself is the bound
ary. Whilnei] V. Detroit L. Co. 78 Wis. 240, and cases cited.
The Whitneij Case is decisive of this case, and leaves little to
be said. In that case it was held that where a lake was named
as a boundary, and no lake in fact existed, the boundaiy must
be the next eighth line. Applying that rule to this case, it is
evident that plaintiff's southern boundary is the eighth line,
except where the river extends north of this line."

This is the general rule where the lands bordering upon a
lake are divided according to regular government sub
divisions, but where, as here, the land bordering upon the
lake is described by a lot number, the rule as above stated is
somewhat modified. I call your attention to the case of
Brown v. Dunn, 135 Wis. 374, where Justice Dodge, on page
377, slates it in the following language:

"It is established as a general rule of law, both in our own
court and in the courts of the United States, that where

r.
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by the original survey and government plat a tract of land
appears to have as its bounclaiy a body of water, such body
of water is a natural monument and will constitute the
boundary, however distant or variant from the position
indicated for it by the meander line, and hence will control
as a call of the survey over either distances or quantity of
land designated in the conveyance or on the govermnent plat.
Railroad Co. v. Schurmeicr, 7 Wall. 272; Mitchell v. Smale,
140 U. S. 406, 414, 11 Sup. Ct. 819; Shufeldl v. Spaulding, 37
Wis. 662; Lyon v. Fairbank, 79 Wis. 455, 48 N. W. 492. This
rule is subject to some exceptions, as where the lake or body
of water is so remote from the premises that it cannot in
reason be supposed that the plat indicates a purpose to make
it the boundary of the premises; but such exception can have
no restictive effect to the present case, where the contour
of tlie lake sliore is so nearly similar to that shown by the
meander line, and where no other lands are surveyed or
conveyed by the United States which, even by projection of
their lines to the lake shore, can interfere with the projection
of plaintiffs' lines."

I believe that these two quotations from our supreme
court not only answer fully your inquiry, but furnish a
sulTieient guide for you to determine the ownership of lands
bordering on the lakes of this state where the situation is
similar.

JTD

Navigable Waters—Public Lands—Boundaries—Where
state grants lands on navigable stream, grantee takes title to
center thereof and to all unsurveyed islands therein, re
gardless of navigable channel, subject to rights of public in
stream.

January 3, 1921.
Honorable Matt Lampert, Chief Clerk,

Commissioners of Public Lands.
By direction of the commissioners of public lands, you sub

mitted to me on November 18, 1920, the correspondence had
with Mr. T. L. Longley of Greenwood, Wisconsin, regarding
an island in the Black River, lying opposite his lands, which
island he desires to purchase from the state.
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It appears from said correspondence that" Mr. Longley is
the owner of lots 7 and 8 in section 16—26—3 in Clark
county, and that said lands lie along the banks of the Black
River; that opposite to and east of said lots is a sandbar
or island composed of sand, gravel and large stones; that
there is no timber or brush thereon except some small wil
lows; that the waters of the stream run on both sides of said
sandbar; that during the greater part of the year said sandbar
is submerged, and only in dr>^ time or in dry seasons may
access thereto be had with teams and wagons; that during
such times the town and highway oiTiccrs have been known to
draw sand and gravel therefrom for highway purposes; that
at times the said sandbar or island has been known to wash
completely away and then form again.

According to the letter from the register of the United
States land ofiicc at Wausau, it appears that the ofFicial
plats of said ofiice do not show any island or sandbar in said
river at the place described.

According to an act of congress, approved August 6, 1846
(9 U. S. Stats, at Large 56), entitled

"An Act to enable the People of Wisconsin Territory to form
a Constitution and State Governmen t and for the Admission
of such State to the Union,'

it appears thai section No. 16 of every township of public
lands was granted to the state of Wisconsin for the use of its
]:.ublic schools. As I understand it," the state has since con
veyed all its interest in and to the lots above described
without any reservations.

I take it that the commissioners desire to be informed
what title, if any, the state of Wisconsin has in said island.

I believe that the decision of our supreme court in the case
of Farris i?. Bentley, 141 Wis. 671, 674, is a complete answer
to your inquiry*:

"It is settled in this state that where the state or nation
makes a patent, without reservation, of lands on a navigable
stream, the patentee takes title by favor or concession of the
state to the center of the stream muhyay between banks,
regardless of the navigable channel, subject to the rights of
the public in the stream; and that he also takes title to any
unsurveyed island included w'itliin such limits.
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Citing Chandos i>. Mack, 77 Wis. 573; Sliter v. Carpenter,
123 Wis. 578. See also Jansen v. Huerth, 143 Wis. 363;
Diana Shooting Club v. Hasting, 156 Wis. 261; State v. Suther
land. 166 Wis. 511.

Upon the facts and the law as above stated, it is my
opinion that the state has no interest whatever in the sandbar
or island above described.

JTD

Education—Kindergartens—Exclusion of children of school
age where there is no kindergarten.
Compulsory attendance on kindergarten.

January 4, 1921.
Honorable C. P. Carv,

State Superintendent of Public Instruction.

Upon careful consideration of the questions submitted in
your inquiry of January 4, 1921, to wit: 1. May four- and
five-ycar-old children be excluded from attendance at public
schools where kindergartens are not established? 2. May
children of thi§ age be compelled to attend upon a kinder
garten if one is established? we beg to advise:

1. Sec. 3, art. X, Wis. Const., prohibits the exclusion of
children between the ages of four years and twenty years
from attendance at district schools. The language of the
section clearly provides that the district schools therein pro
vided for shall be free to such children. Where a kinder

garten is not established as a part of the district school where
such children may attend, their exclusion would be a viola
tion of the constitutional provision.
The term "district schools" used in this section includes

ward schools of a city. • Ma.xcy v. Oshkosh, 144 Wis. 238.
Your second question must also be answered in the

negative. Compulsoiy school attendance is authorized by
sec. 40.73, Wis. Stats., subd. (1), which provides:

"Any person having under his control any child between
the ages of seven and fourteen years, or any child between
the ages of fourteen and sixteen years not regularly and law-
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fully employed in any useful empIo^Tnent or service at home
or elsewhere, shall cause such child to be enrolled in and to
attend some public, parochical or private school regularly,

Compliance with this provision of the statute is all that can
be lawfully required.
WJM

Corporations—Public Utilities—Public Officers—Railroad
Commission—Landlords and Tenants—In investigation of
rental property by railroad commission begun on its own
motion, its order may be made elTective on date prior to date
of service.

January 6, 1921.

Walter H. Bender, Director,

Department of Rent Regulation,
Railroad Commission.

Referring to your request for opinion under date of Jan
uary 4, 1921, whether the commission has authority to
specify in its order fixing a reasonable rental that it shall be
come effective on a date earlier than the date of service of the

order under the power granted in subd. (2), sec. 7, ch. 16,
laws of the special session of 1920, comm.only called "the
rent act," we beg to submit the following:

It is our opinion that the language empowering the com
mission in a proceeding begun on its own motion to fix a
different time when it shall becom.c efTective than the date of

service thereof does not limit the right of the commission to
fix the time as of a date later than that of the service of the

order. The phrase "different time" as used in subd. (2), sec.
7 should, in our opinion, be given its ordinary significance.
There is nothing in the language of the act from which we
are able to infer a legislative intent to restrict the ordinary^
meaning of the term. Had it been the legislative intention to
allow the commission to fix the effective date onlj' as the date
of service of the order or later, it would doubtless have ex
pressed its intention by providing that the effective date
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should be the date of service thereof "unless a later time be

provided by said order." The manifest purpose of the act is
to prevent oppression on the part of landlords that would
endanger public welfare through contracts that it was possi
ble to make with tenants in such state of necessity as to
deprive them of the right of freedom of contract.
We notice in your letter the information that it is impossi

ble in the ordinary course of procedure to reach a decision
earlier than a month and a half to two months after a pro
ceeding is initiated. That the legislature had this in mind is
apparent from the language used in subd. (1), sec. 7, wherein
it is provided that in a proceeding begun by complaint the
order of the commission fixing a just and reasonable rent
shall be effective as of the date of the filing of the complaint,
and wherein is granted to the tenant the right to recover the
difference between the amount of rent paid for the period
from the filing of the complaint to the date of the com
mission's order and the amount that would have been pay
able for such period at the reasonable and just rent fixed by
the commission. That the legislature did not limit the
jurisdiction of the commission to such cases wherein a
complaint was made by or on behalf of the tenant or by an
o\vner, indicates the legislative conclusion that the public
welfare, health, and morals could not be adequately pro
tected by so limiting the commission's jurisdiction, and the
legislature must have had in mind that justice could not be
accomplished and the public welfare protected unless the
commission were empowered to act in a proceeding on its
own m.otion.

To hold that under subd. (2), sec. 7 the commission has
power to fix the en'cctive date of its order as of the date of
service thereof or a later date, would be adopting a construc
tion that would penalize tenants least able to protect them
selves and reward landlords that chose to adopt such an
attitude of intimidation as would deter tenants from, making
complaint in order that the former might reap the financial
benefit which would accrue to them by having the proceed
ing commenced on the motion of the commission rather than
on the complaint of the tenant; and it would seem to us that
such a construction would result in encouraging that which
the law seeks to prevent.
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It may also be suggested that, if the intent of the legis
lature was merely to enable the commission to defer the
effective date of the order, the final provision of subd. (2),
sec. 7 (unless a different tim.e be provided by said order)
would be unnecessary, as the commission could readily defer
the effective date by deferring the service of the order to
such tim.e as it desired to make its provisions effective,

It is our conclusion that it was the purpose of the legis
lature to enable the commission to accomplish as much in the
way of preventing oppression and preserving the public wel
fare in a proceeding begun on its own motion as it could ac
complish in a proceeding begun upon another's complaint;
and we accordingly advise you that it is competent for the
commission in its order lo fix a date earlier than the date of
service thereof as the time from which such order shall be
effective.

WJM

Corporations—Cooperative Associations—Association may
give rebates to m.embers on purchase of goods and deny
same to others.

January 6, 1921.

Edward Nordman, Director,

Division of Markets.

You have submitted the following question:

"May a retail grocery store, organized under the coopera
tive law, give a discount upon purchases to members only and
deny such discount to nonmembers?"

After a careful examination of the sections which provide
for the organization and operation of cooperative associations
(sees. 1786e-l et scg., Stats.) and the sections relating to
trusts and monopolies (sees. 1747e to 1747/i, and sec. 179iy),
you are advised that your question must be answered in the
affirmative.

Such a rule or policy is in no sense monopolistic. It does
not tend to limit production or to fix prices generally. There
is no known statute or provision of the constitution which
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denies to such a corporation or association the right to con
fine its sales to its own members absolutely. As a general rule
a property owner or storekeeper may sell his goods to one
person at a lower price than he sells to others, and may refuse
to sell at all to still others.

Your question is perhaps suggested by the provisions of
sec. 1786e-13, Stats. This section provides for the division
and distribution of profits. The meaning of a portion of said
section is extremely obscure, particularly the part which
directs that the remainder of net profits be distributed by
uniform dividend upon the amount of purchases of share-
iiolders and upon the wages and salaries of employes,

"and one-half of said uniform dividend to nonshareholders on
the amoiml of their purchases, which may be credited to the
account of such nonshareholders on the account of capital
stock of the association, * *

I have concluded that this section gives no right to anyone
to participate in the final uniform dividend unless he be a
holder of a share of capital stock, or a subscriber to the
capital stock, or an employe of the association. Purchasers
of merchandise from an association have no right to share in
dividends.

"Nonshareholders," referred to in the section, are thought
to be persons who have subscribed for but who have not
fully paid for-the capital stock, and hence who do not actually
hold shares.

EEB

Public. Officers—Ciiij Clerk—Taxation—Dog Licenses—
City clerk of Milwaukee is not entitled to retain 15'/' paid to
him on issuance of dog license; must turn it into city treasury'.

January 6, 1921.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

In your letter of December 21 you ask to be advised
whether or not, under the provisions of the Milwaukee
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charter and sees. 1623 to 1630, the city clerk is entitled to
charge and retain any fees for the registering of dogs and the
issuing of licenses therefor.

Sec. 1623, subscc. 1, contains the following:

"Every owner of a dog more than six months of age * * *
shall annually, before the thirtieth day of June, obtain a
license therefor, and shall pay for such license three dollars
for each male dog, and five dollars for each female dog; such
payments to be made to the town, village or city clerk of the
town, village or city in which said dog is kept; and shall at the
same time, and in addition Ihercto, pat) to said clerk for his
services, the sum of fifteen cents. * *

Subscc. 2, sec. 1626 provides that the city clerk shall at
the end of each month pay all license fees received by him,
and not before paid, to the county treasurer, and sec. 1627,
subsec. 1, provides that the license fees paid to the county
treasurer shall be kept in a separate account to be knowm as
the dog license fund.
The city clerk of Milwaukee has a fixed salary and the city

charter in 1914, ch. 3, p. 53, provides as follows:

"Such salaries [meaning clerk's salary] shall be in full
compensation for all services performed by him in his official
duties as such city clerk. He shall keep an account of all fees
received by him for the filing of chattel mortgages, bills of
sale, conditional sale contracts, releases, and all documents
required by law to be filed with the city clerk, and for the
filing of which fees are collectible. He shall every three
months turn over to the city treasurer all moneys received by
him for the filing of such documents, together with his sworn
statement as to the accuracy of such amount, and he shall
file a certified copy of such statement with the city comp
troller. The city "treasurer shall return a receipt for such
money to the city clerk, and the city comptroller shall there
upon charge that amount to the city treasurer, and account
for the same in the general city fund."

Sec. 925^-164, Wis. Stats., as enacted by ch. 494, laws of
1907, which applies to city officers of the first class, reads as
follows:

"Each city officer shall keep an itemized and accurate
account of all moneys received by him in his official capacity
for fees, commissions and otherwise, and shall at the end of
each month, during his term of office, pay into the city
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treasury all such money remaining in his hands and file a
duly verified copy of his account with the city comptroller,
together with a receipt of the city treasurer showing that
such money has been paid into the city treasury. Until such
account and receipt is so filed, it shall not be lawful for the
common council or city officer, to order, draw, countersign or
deliver any warrant for the payment of the salary or allow
ance of any such delinquent officer."

It thus appears that the city clerk of Milwaukee has a
fixed salaiy, that the city charter provides that this salary
shall be in full compensation for all sersuces performed by
him in his official duties as such city clerk, and that said sec.
925^-164 requires the city clerk to keep an accurate account
of all moneys received by him in his official capacity for fees,
commissions and otherwise and requires him to pay the same
into the city treasury.
These statutes are clear and explicit, and in view of the

decision of our supreme court in the case of Anderson v. City
of Milwaukee, 113 Wis. 1, and also Barron County v. Beckwith,
142 Wis. 519, I am constrained to hold that the city clerk is
not entitled to retain the said fees but that he must turn the
same over to the city treasurer as required by law.
JEM

Banks and Banking—Special Deputy Commissioner of
.Ba/iA-fng—Certificate showing appointment of special deputy
commissioner of banking must be filed in office of clerk of
circuit court in which bank is located which is being liqui
dated, not in office of register of deeds.

January 7, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
In your letter of December 30 you state that on January

25, 1911, the state banking department, of which Major M.
C. Bergh was then commissioner, took charge of the bank of
Clear Lake in Polk county, and appointed F. P. Ainsworth
of Neillsville as special deputy commissioner of banking to
take charge of the liquidation of the institution; that one of
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the banks now operating in Polk county advises that there is
nothing in the office of the register of deeds showing the
appointment of Mr. Ainsworth as deputy commissioner of
banking or his authority for signing deeds or satisfactions of
mortgages. You inquire whether this deparLro.ent can prepare
a document which can be recorded in Polk county, so that
this defect in the records may be remedied.
The statute providing for the taking possession of de

linquent banks by the commissioner is contained in sec. 2022,
Stats. Under subsec. 4 of said section it is provided that the
certificate of the appointment of the special deputy com
missioner to assist the commissioner of banking in the duty
of liquidation and distribution shall be filed in the office of
the commissioner of banking, and

"a certified copy in the office of the clerk of circuit court for
the county in vdiich such bank or banking corporation is
located."

This provision was already in the statutes in 1911, at the
time when the bank in question was taken possession of
by Major Bergh. It thus appears that a record is made of the
appointm.ent in the office of the clerk of the circuit court of
the county in which the bank which is about to be liquidated
is located. I find no provision in the statute which authorizes
the recording of a document providing for the appointment of
the special deputy commissioner, or any document which
shows such appointm.ent. The register of deeds can only record
such documents and papers as are required by law to be re
corded. I am. therefore forced to the conclusion that the leg
islature considered the filing of the certificate of appointment
of the special commissioner in the office of the clerk of the circuit
court of the county in which the bank taken possession of by
the com.missioner is located as sufficient notice to all parties
within that county of the fact of such appointment. Every
one is supposed to know the law, and, if it appears in the
abstract that conveyances or satisfactions of mortgages \yere
executed by a special deputy commissioner of banking, it is
within the power of anyone to ascertain whether such com
missioner was duly appointed by examining the records in the
office of the clerk of the circuit court. The abstractor should
note such fact upon the abstract, but, if he does not do so,
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any person may examine the record in the clerk of circuit
court's office and ascertain the facts.

For the above reasons it is -impossible for me to comply
with your request.
JEM

Taxation—Dog Licenses—Penalties collected under sec.
1628, subsec. 4, must be paid to state treasurer, and go to
school fund under art. X, sec. 2, Const.

January 7, 1921.

0. L. Glen,

District Attorney,
Clintonville, Wisconsin.

You ask to be advised of the disposition to be made of
penalties paid into justice court in proceedings for violations
of subsec. 4, sec. 1628, Stals.

Said subsection is part of the dog license law and reads:

"Any person who shall violate any of the provisions of
chapter 72 of the statutes shall be liable to a penalty of not
less than five dollars nor mor^ than fifty dollars for such
violation."

This subsection provides for a forfeiture rather than a fine,
1. e., it is a penalty recoverable in a civil action. Sec. 3294,
Stats. The recoveiy of these penalties is pursuant to the
provisions of ch. 142, Wis. Stats., entitled "Collection of
Forfeitures."

"Section 3306. All moneys collected on account of any
judgment in favor of the state for forfeiture, pursuant to
this chapter, * * * shall be paid by the officer who eollects
the same, except justices of the peace and town and city
treasurers, to the treasurer of the county within which such
forfeiture was incurred within twenty days after its collection
or receipt by him; * *

"Section 3307. Every town, village and city treasurer
shall demand of and recover from each justice of the peace
of his town, village or city, respectively, all moneys received
by such justice upon judgments rendered by him in actions
under this chapter, * *
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"Section 3308. On or before the first Monday of Feb
ruary in each year every such town, village and city treas
urer shall pay to the treasurer of his county- all moneys so
collected by him accruing to the state, * *

The county treasurer is required, at each annual meeting,
to siibm.it to the county board a statem.ent of all m.oney
received by him. during the preceding year under said ch. 142,
and the board is required to deduct the expenses incurred by
the county in recovering the penalties and determine the net
amount due to the state,

"and the county clerk shall immediately certify to the county
treasurer the amount of clear proceeds of such forfeitures, so
ascertained, who shall pay the same to the state treasurer as
required by law." Sec. 3310, Stats.

It is quite apparent from these provisions of statute thai
the county treasurer should pay all forfeitures received by
him to the state treasurer; and such is the constitutional
requirement. Art. X, sec. 2, Const.
EEB

Bridges and Highways—Eminent Domain—Condemnation
—County does not waive its right to appeal, under par. (d),
subsec. 3, sec. 1317/77-6, by paying or depositing sum awarded
by county judge and taking possession of condemned
premises.

January 7, 1921.
Thomas H. Sanderson,

Ex-District Attorney,
Portage, Wisconsin.

By telephone you this day submitted the following
question: When an award has been made by the county
judge in condemnation proceedings under subsec. 3, sec.
1317m-6, does the county" waive its right to appeal by paying
or depositing the sum awarded and entering into possession of
the condemned premises?

It is the opinion of this department that the county may
prosecute its appeal notwithstanding it has taken such action
relative to the award and the premises.
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Upon an appeal by eilher party no question is raised as to
whether or not the land is to be taken. The sole question

there is the compensation to be ro.ade to the land owner. No
conditions whatever are attached to the county's right to
appeal.

"(d) In case the county committee shall deem the county
aggrieved by the award, the county committee may appeal
to the circuit court in the same manner [as the land ownerl
and the subsequent procedure shall be similar to that speci
fied for the owner's appeal." Subsec. 3, sec. 1317/n-G.

The statute is evidently framed in such a manner as to
afford speedy means for obtaining possession of necessary
lands by the public, leaving to less summary and more
dilatory processes the final determination of the compensa
tion which shall be made to the owner of the land.

The conclusion above announced is reached without
reference to any other statute or rule, but it may be worth
noting that said conclusion is in harmony with the practices
provided by sees. 32.11 and 32.12, which form part of the
chapter on -condemnation proceedings in general.
The situation is not unlike that of a judgment debtor. He

may pay the judgment and yet prosecute an appeal. He has
an election to get security and obtain a stay of execution or
pay the judgment. That rule of practice is in.harmony with
the answer given to your question.
No reason is apparent for holding that the county is

estopped from prosecuting an appeal or waives the right to
appeal merely because it proceeds as expeditiously as possi
ble with the public construction work which necessitated the
condemnation.

EEB

Courts—Jurors—Women stand upon same footing as men
in matter of eligibility for jury service.

January 8, 1921.

George M. McKey,

Janesville, Wisconsin.

I have your inquiry of January 7, 1921, through Mr.
Charles B. Quarles. We understand you to inquire, as a
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member of the jury commission of the twelfth judicial
circuit, at the direction of Judge Grimm, whether, in view
of the recent federal constitutional amendment, women are

now eligible for jury service.
Sec. 2524, relating to qualifications of jurors, reads as

follows:

"All citizens of the United States who are qualified electors
of this state, who are possessed of Iheir natural faculties, who
are not infirm or decrepit, who arc esteemed in their com
munities as men of good character, approved integrity and
sound judgment, and avIio arc able to read and write the
English language undcrstandingly, shall be liable to be drawn
as jurors, except as otherwise provided in the statutes."

Sec. 4971, subd. (2), relating to construction of the
statutes, reads as follows:

"Every word importing the singular number only may
extend and be applied to several persons or things as well as
to one person or thing; and every word importing the plural
number only may extend and be applied to one person or
thing as well as to several persons or things, and every word
importing the masculine gender only may extend and be
applied to females as well as to males."

In view of the fact that under the constitutional amend

ment and laws of this state, women, subject to the same
limitations and qualifications as men, are now qualified
electors, it is our opinion that sec. 2524, relating to the quali
fications of jurors, should be interpreted as though it read:

"All citizens of the United States who are qualified electors
of this state, who are possessed of their natural faculties, who
are not infirm or decrepit, who are esteemed in their com
munities as persons of good character, approved integrity
and sound judgment, and who are able to read and write the
English language undcrstandingly, shall be liable to be"
drawn as jurors, except as otherwise provided in the stat
utes."

We therefore advise you that women are eligible for jury
service when their qualifications are as above stated. In other
words, they stand upon the same footing as men.
WJM
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Public Officers—County Highway Commissioner—Term of
office on re-election after intervention of term by another
incumbent is for one year.

January 8, 1921.

M. W. Torkelson, Assistant Engineer,
Highway Commission.

Be referred to your inquiry of January 4, relaUng to the
term of office of county highway commissioners. You state
the case as follows:

A was first elected county highway commissioner in 1916,
for the term beginning the first Monday in January, 1917.
He was re-elected in 1917 for a two-year term beginning the
first Monday in January, 1918, and was defeated for re
election in 1919 by B, whose term began on the first Monday
in January, 1920. B was in turn defeated before the county
board of 1920 by A, and you ask the following questions:

1. Is A's term, of office one year or two years?
2. If B should be elected in 1921 will his term, of office be

one year or two years?
Sec. 1317/n-6, subsec. 2, par. (a), reads:

"Upon his first eleclion, the county highway commissioner
shall serve until the first Monday in January of the second
year succeeding the ̂ 'car of his eleclion. The county board
shall fix his salary upon such first election, at not less than
six hundred dollars per annum, make arrangements as to his
bond, and delegate such powers and authority to him as shall
enable him to carr^' out the provisions of sections 1317/n-l,
to 1317m-15, inclusive, of the statutes."

The next paragraph, (b), reads:

"If a county highway commissioner shall be re-elected, he
shall serve two years from the expiration of his previous
term. The salary of the county highway commissioner, upon
re-election, shall be fixed annually by the county board at
not less than six hundred dollars in counties doing less than
fifteen thousand dollars worth of work the succeeding year;
at not less than nine hundred dollars in counties doing be
tween fifteen thousand dollars and fifty thousand dodars
worth of work the succeeding year, and at not less than twelve
hundred dollars in counties doing more than fifty thousand
dollars worth of work the succeeding year. The amount of
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work used as a basis for fixing the minimum salary shall be
the amount of actual new construction contemplated the
following year.

'«* * *

"(d) The term of each county highway commissioner here
tofore re-elecled under tlie provisions of this subsection shall
terminate upon the expiration of two years from the day
upon which the term for which he was re-elecled com
menced."

From a careful consideration of the sections quoted, we
conclude that it was the intent of the legislature to limit the
term of an untried and inexperienced man to one year, and
to encourage continuity of service 1)3" lengthening the term,
upon re-election, to two years, and increasing the minimum
salary in case of such rc-election. The term "re-election" as
here used, refers to the incumbent of the office and is to lie
understood in its ordinary signification, that is, a re-election
is electing again the last holder of the office, without the
intervention of a term by an^'' other incumbent. We there
fore answer 3*our specific questions as follows:

1. ^I's term of office, beginning on the first Monday of
Januar3% 1921, to which he was elected by the county board
of 1920, is a onc-3'ear term.

2. If B should be again elected for the next term, his term
of office will be for one 3'ear, not being a re-election.
WJM

Contracts—Public Printing—Emergenc^^ state printing
may be done at current commercial rates, under sec. 35.51,
where printing board has been unable to obtain liids within
maximum prices fixed by law and is actually engaged in re-
advertising for bids.

January 10, 1921.

David Atwood, Editor,
Public Printing.

I haye your letter inquiring as to the authority of the
printing board to obtain public printing at current commer
cial rates in the absence of a contract. You state that al-
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though you have advertised twice for bids it has been im
possible to let a contract for any except class 4 printing be
cause all bids have been higher than the maximum price
fixed by the legislature.

Sec. 35.51, Stats., provides that if a successful bidder fails
to execute a printing contract or fails to perform the con
tract after it is executed, the board shall let the contract to
the next lowest bidder unless in its opinion the interest of
the state requires that new proposals be received, in which
case it shall irn.mediately proceed to advertise for new pro
posals. Then follows the sentence:

"Such emergency public printing as must be had while so
readvcrlising and relcLting contracts may be obtained by
said board at current commercial rates."

This section was apparently intended to applj" to those
cases where a bid was actually accepted and the bidder either
failed to enter into a contract or failed to perform the. con
tract after once entering into it. No specific provision is
made in the law to take care of emergencies which arise from
inability to obtain bids within the maximum, prices fixed by
the legislature.

Sec. 35.48, however, specifically provides that no bid shall
be considered that does not fully comply with the require
ments of sec. 35.46; and one of the requirements of sec.
35.46 is that the bids shall specify the percentage of discount
off from maxim,um. prices at which the bidder proposes to
do the work.

Thus it is clear that the printing board had the right and
was under the duty to reject all bids on each of the two
previous occasions and readvertise; and I think it may
fairly be considered that the legislature intended the pro
visions of sec. 35.51 as to emergency printing to be applicable
to such cases of readvcrlising as well as to cases where con
tractors have failed to perform their contracts. The emer
gency printing provision applies, however, only during the
period of readvertising and reletting of contracts, and I am
of the opinion that in order to avail itself of that provision
the printing board will have to actually readvertise for bids.
This should be done at once, and it may be that by the time
the bids are to be opened the legislature will have taken
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some action to relieve the difficult situation in which the
board finds itself at the present time.
RMH

Public Health—Registered Nurses—Only residents of Wis
consin can be registered as nurses under sec. 1435c.

Nurses registered in other states at a time when require
ments in such states were equivalent to those in Wisconsin
may be registered here without examination though require
ments of such other states may now be lower than those of
Wisconsin.

Januaiy 10, 1921.
Mrs. Mabel C. Bradshaw, Chairman,

Commitiee of Examiners of Registered Nurses.

You made verbal inquiry today as to whether it is per
missible for your board to admit to examination a nurse
whose written application gives both her present and her
permanent address at points in the stale of Illinois, and
further recites that she was a resident of Wisconsin up to
the time of completing her training course in the summer of
1920. You have also stated that the applicant is in charge of a
department in a hospital in Danville, Illinois, and expects to
remain there permanently, or at least has no present inten
tion of returning to Wisconsin.
You are advised that the applicant cannot be registered as

a nurse under our law. Sec. 1435c provides that upon com
pliance with certain requirements,

"Any resident of this stale, being over twenty-one years of
age, of good moral character * * * shall be entitled to
registration * *

The privilege of registration is thus limited to residents of
Wisconsin, and under the facts you have stated, the appli
cant in question is not a resident of this state.
We also discussed this afternoon the circumstances under

which registered nurses of Illinois may become registered in
this state without examination, pursuant to the fifth para
graph of sec. 1435c. Y'ou have previously been advised by
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this department that since the Illinois law was so modified
as to reduce the requirements for Illinois registration below
those fixed for Wisconsin registration, nurses registered in
Illinois are ineligible for registration here without examina
tion, even though they individually have had all the training
required by our law, IX Op. Atty. Gen. 330.
You are fuiLher advised, however, that any nurse who was

in fact registered in Illinois during the period when the re
quirements of the Illinois law were recognized by our state
board of medical examiners as being equivalent to the re
quirements of our own law, is eligible to registration here
without examination. Her right to the benefit of the reci
procity provision of our law became fixed when she was
admitted to registration under the old Illinois law and was
not taken away from, her by the mere process of amending
that law.

RMH

Public Officers—Deputy Sheriff—Mail Carrier—Mail car
rier is employe, not officer. He is eligible to office of deputy
sheriff. Positions are compatible.

January 10, 1921.

Peter M. Huiras,

District Attorney,
Port Washington, Wisconsin.

You ask to be advised whether a person who is a United
States mail carrier may hold the office of deputy sherilT.
In my opinion there is no legal obstacle to a person holding

both positions. There is no legal conflict between the serv
ices of a mail carrier and those of a sheriff. If there is legal
incompatibility it is because of sec. 3, art. XIH, Wis.
Const., which reads:

"No member of congress, nor any person holding any
office of profit or trust under the United States (postmasters
excepted) or under any foreign power, * * * shall be eligible
to any office of trust, profit or honor in this state."

If a m.ail carrier is a United States officer and is not
covered by the exception as to postmasters, then he is
ineligible to the office of deputy sheriff or any other office in
this state.
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However, it seems quite clear that a mail carrier is not an
ofiicer at all. He is an employe, is not required to take an
oath, is not appointed or elected. He is employed. The
United Slates statutes repeatedly speak of letter carriers as
being employed. Sees. 6626 to 6640, Barnes' Federal Code,
1919. The federal post office department classifies mail
carriers with post office clerks and laborers, under the head
ing of "Post Office Employes." U. S. Official Postal Guide,
1919, p. 60.

• Not being a public office at all, the position or employ
ment of mail carrier is not legally incompatible with the
office of deputy sheriff. VII Op. Atty. Gen. 105.
EEB

Counties—Inquests—Public Officers—District Attorney—•
S/icri^—Neither sherifi" nor doctor employed by him has
valid claim against county for services performed and ex
penses incurred in examining dead body to determine cause
of death.

District attorney should be notified of finding of body and
has authority to order inquest.

January 10, 1921.

E. S. Jedney,
District Attorney,

Black River Falls, Wisconsin.

In your letter of January 7 you state that the sheriff of
your county was notified of the discovery of a dead body in
the county and went to the place where the body was found
and examined it, then called a doctor of your city, who ex
amined it for the purpose of determining the cause of death.
You inquire whether a claim by the sheriff for his services
and expenses in making this investigation and a claim by the
doctor for the services which he perform.ed are proper and
valid claims against Jackson county.
Under sec. 59.24, Stats., it is the duty of the sheriff, among

other things, to preserve the peace, and it undoubtedly is his
duty to investigate the commission of any crimes within the
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county. Sec. 59.28 prescribes the fees of the sheriff, and no
fee is prescribed for work such as that mentioned in your
letter.

By sec. 4865 it is provided that whenever the district
attorney shall have notice of the death of any person within
his county and there is good reason to believe that murder or
manslaughter has been committed, he shall order an inquest
thereon by the coroner or a justice of the peace.
By sec. 4870 physicians and surgeons may be subpoenaed

upon such an inquest for the purpose of making an examina
tion of the body and testifying as to the result of the same,
for which the county board shall allow them reasonable
compensation.

It was formerly held by this department that the coroner,
being a constitutional officer, could not be deprived of his
authority to hold inquests wholly independent of any direc
tion by the district attorney or any other officer, but later
opinions of this department are to the effect that sec. 4865
should be deemed constitutional, and that the district at
torney is the only person vested with authority to direct the
holding of incjuests except in Milwaukee county. I Op.
Atty. Gen. 516; III Op. Atty. Gen. 754; V Op. Atty. Gen.
629.

"Officers take their offices cum onere, and services required
of them by law for which they are not specifically paid, must
be considered compensated by the fees allowed for other
services." Crocker v. Supervisors of Brown County, 35 Wis.
284, 286. See also McDonald v. Milwaukee County, 41 Wis.
642, 646.

" * * * He has a right to the compensation provided, but
is entitled to none other. He may be dissatisfied with the
amount provided, but his only remedy is to resign the
office." Cuits V. Rock County, 58 Wis. 641, 642.

And the same rule applies to expenses incurred by an
officer in the discharge of his official duties. Towsley v.
Ozaukee County, 60 Wis. 251, 252.
Thus where a sheriff made a claim against the county for

the services and board of a turnkey or deputy sheriff, who
took charge of the county jail and performed the duties of a
jailer, the court, among other things, said:
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* * Bill it will be seen that while the sLatule expressly
charges the county with the board, necessary clothing, and
medical aid furnished all prisoners in the county jail, it gives
no per diem or fees to the sheriff for performing the duties of
jailer. It is true, the statute speaks of 'the expenses for safe
keeping,' etc., as being a charge upon the county; but it is
evident, from the connection in which these words are used,
that they refer to the maintenance or necessary support of
the prisoners, and not to the personal services of the shei'ifT.
For these services, in contemplation of law, the sherKT is
compensated by the fees provided by law for performing
other duties. In the general statute regulating the fees of
sheriffs, the sheriff is allowed specific fees for eveiy commit
ment to prison, and discharge therefrom; and, though these
fees may seem entirely inadequate to compensate the sheriff
for taking charge of the jail and custody of the prisoners, yet
no other recompense is provided foi" that service. These fees,
therefore, must be deemed the sole compensation to the
sheriff for performing the duty of jailer; and no other can be
charged or obtained." Hartwdl v. Waukesha County, 43 Wis.
311,3U-313.

And in another case, the court said:

"* * * It is enough that the statute has not provided for
the reimbursement of such expenditures by the county."
McCumber v. Waukesha County, 91 Wis. 442, 444.

Where a sheriff presented a claim for expenses incurred in
cmplojdng an attorney to defend against a writ of habeas
corpus brought for the discharge of a prisoner, the court held
that as there was no statutory provision authorizing the
sheriff to employ counsel at the expense of the county in such
a case, he could not recover for such expenses. McDonald v.
Milwaukee County, 41 Wis. 642, 645.

So, in the case at bar, no statutory authority appears to
have been given the sheriff for employing a physician for the
purposes for which such physician was employed.

You do not state whether the sheriff of your county is
under the fee system or upon a salary, but the same rule is
applied in cither case. Where a salary is given it is a m.ere
substitute for the specific fees provided for by statute, and it
would not affect the determination of the question submitted
by you. Parsons v. Waukesha County, 83 Wis. 288, 290-291.
And in another case the court said:
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"* ♦ * If the items were proper charges to be allowed a
sheriff under the fee system, then appellant is not entitled to
them, because his salary is in lieu of all fees and compensation
for services within the county, except for keeping and main
taining prisoners in the county jail. The items cannot be said
to come within the exception.' If these charges are not within
the salaiy, then they, of necessiiy, were not lawful, and he
must restore the money received therefor." Douglas County
V. Sommcr, 120 Wis. 424, 431.

And in speaking of a county treasurer who put in a claim
for reimbursement for clerk hire and posting tax sale notices,
1he court said:

"* * * The officer accepting an office has n'o right to
demand more for the performance of its duties, or the per
formance of any duty, as such officer, not required by law,
but which may be required of him b^"^ the governing body of
the corporation and voluntarily performed. All services
performed, which are within the scope of his official duties,
or which are voluntarily performed as such officer by request
or otherwise, are, in contemplation of law, covered by his
official salary." Quaiv v. Pajf, 98 Wis. 586, 590.

The sheriff had no authority to cm.ploy the physician in
this case to m.ake the examination. In so far as the sheriff's
claim, for services were concerned, if they were made in an
effort to discover whether a crime had been committed, his
services were covered by the fees prescribed by law. The
expenses incurred by him., not being such as the law provides
shall be repaid to him, are on the same footing as are his
services.

The sheriff was under the duty, which is also the duty of
every good citizen, of reporting to the district attorney the
matter of the dead body, and it would then become the duty
of the district attorney to determine whether an inquest
should be held. If, in his opinion, such an inquest ought to be
held, then he could order either the coroner or a justice of the
peace to hold the inquest, and such officer would have author
ity to subpoena a physician or a surgeon to m.ake the neces
sary* examination and give the testimony therefor; in that
event the county would be liable for the reasonable value of
the services of such physician or surgeon. In this case the
county is not liable either to the sheriff or to the physician.
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Our supreme court, in a case before it, quoted with ap
proval from a well known text work, as follows:

* * Counties are, at most, but local organizations,
which, for the purposes of civil administration, are invested
with a few functions characteristic of a corporate existence.
They are local subdivisions of the state, created by the
sovereign power of the state, of its own sovereign will, with
out the particular solicitation, consent, or concurrent action
of the people who inhabit them. * * * They are purely
auxiliaries of the state; and to the general statutes of the
state they owe their creation, and the statutes confer upon
them all the powers they possess, prescribe all the duties they
owe, and impose all liabilities to which they are subject.
Considered with respect to the limited number of their
corporate powers, the bodies above named rank low down
in the scale or grade of corporate existence, and hence have
been frequently termed 'quasi corporations.' " Frederick v.
Douglas County, 96 Wis. 411, 416-^117.

No statute authorizes the payment by the county to the
sheriff or to the physician of their claims in this matter.
The county has no power other than that given it by statute,
and hence it has no power to pay either of these claims. It
has no power to settle a claim, which obviously is absolutely
void. Quayle v. Bay field County, 114 Wis. 108, 115.

* * Liability cannot be imposed upon counties or
other governmental subdivisions of the state except in
accordance with statute law, * * Philter v. Waukesha
County, 139 Wis. 211, 217.

It follows that the county board has absolutely no author
ity to allow either of these claims.
WWG

Automobiles—Secretary* of state has no power to grant auto
license unless statutory fee is paid him.

January 11, 1921.
Honorable Elmer S. Hall,

Secretary of State.

I have your communication of January 8, in which you
state that the conservation comm.ission has asked your de
partment to issue several automobile licenses to them, with-
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out charge, basing their request upon an interpretation of the
law as given by an ofiicial opinion of this department dated
August 9, 1919, in which the conclusion was reached that the
autom.obile law did not apply to the state. See VIII Op. Atty.
Gen. 628.

You inquire whether you have the power to grant their
request and issue to them regular licenses without receiving
the proper fee. You state that the answer to the above
question will govern the attitude of your department toward
all state departments owning and operating automobiles in
the state service.

In the opinion referred to it was held that the motor
vehicles received from the federal government by the high
way commission of this state and used by state employes in
services for the state were not required to be registered, and
that the statute requiring such registration does not apply to
such employes.

There is no provision in the statute, however, which
authorizes you or your departm.ent to grant the application
for a license without receiving the regular license fee therefor.
Sec. 1636-47 provides for registration of automobiles and
prescribes the procedural steps to be taken by a person who
desires to register his automobile. It is required that the
application contain a statement of the name, place of resi
dence, and address of the applicant, with a brief description
of the automobile, including the name of such vehicle, the
number, the character of the motor power, and the amount
of such motor power, stated in figures of horse power, and it
also provides that with each application shall be deposited a
registration fee as thereinafter provided. In subsec.*4 of said
section it is provided:

"The secretary of state or his duly authorized agent shall
then register in a book or card index system to be kept for
that purpose the automobile * * * described in said applica
tion, giving to such automobile ♦ * * a distinguishing
number, and shall thereupon issue to said applicant a
certificate of registration in card form, which shall contain
the name, place of residence and address of the applicant,
the registered number assigned, the date of registration and a
brief description of the automobile * * * so registered
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You will note that the secretary of state is required to
register the automobile only in response to an application
made, accompanied with the fee. There is no authority given
to you in any way to issue regular licenses without receiving
the proper fee.

There is no provision in the statute requiring a state auto
mobile to carry any number or any statement that such
automobile or truck is public properly, naming the govern
ment agency owning the same. This matter should be pre
sented to the next legislature to make som.e provision or
requirement for the state autom.obile to carry some num.ber
or a statement indicating that the automobile is public
property. But in the absence of such provision, it is
authorized to travel on the highway without any statement
or number.

JEM

Intoxicating Liquors—Patent or proprietary m.edicine
which m.ay be used as beverage cannot be sold without state
permit.

January 11, 1921.

Honorable T. T. Hazelberg,

Prohibilion Commissioner.

You inquire whether a person may retail patent or pro
prietary medicines or any medical preparation containing
alcohol in excess of 2J^%, without a permit issued to him
under sees. 1569-7 and 1569-18, Stats.

Sec. 4569-7 provides as follows:

"It shall be the duty of the prohibition commissioner
to designate and issue a permit (which permit may be
revoked for cause) .to one or more persons in each mu
nicipality in tins state who shall be authorized to have in
possession and sell under such general rules and regulations
as he may prescribe, alcohol, vinous, spirituous or malt
liquors containing in excess of two and one-half percentum
of alcohol by weight to be used exclusively for medicinal,
mechanical, scientific and sacramental purposes. The person
so designated shall execute a bond in the penal sum of one
thousand dollars for the faithful compliance with the rules
and regulations so prescribed by the prohibition commission-
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er with reference to the possession and sale of any such
liquors. In the event of failure to comply strictly therewith
the amount of said bond shall be forfeited to the state of
Wisconsin and in addition the person so offending shall b?
liable to all other penalties herein prescribed."

Sec. 1569-18 reads thus:

"The provisions of this act shall not be construed to
prevent:
"(1) The manufacture, sale and keeping and storing for

sale by any person having a permit of any medical prepara
tion manufactured in accordance with formulae, prescribed
by the United States Pharmacopoeia or national formulary
or any patent or proprietary remedy in conformity with the
laws of this state, unless such medical preparations are suit
able for beverage purposes.
"(2) The manufacture and sale of toilet, medical and

antiseptic preparations or solutions neither designed nor
sold for use as beverages.
"(3) The manufacture, keeping for sale or selling of flavor

ing extracts manufactured or sold for culinary or flavoring
purposes only.
"(4) Any person having a permit who is a manufacturer of

flavoring extracts or toilet, medicinal, antiseptic preparations
or solutions, patent or proprietary medicines or preparations,
from purchasing, possessing, transporting and storing
alcohol necessary for the manufacture of such articles."

Sec. 1569-19 provides:

"Any person who shall vend, sell, deal or trafTic in, or for
the purpose of evading any law of this state, give away
intoxicating liquor as herein defined, except as herein pro
vided, * * * shall be guilty of a misdemeanor" and then
provides a penalty.

This language is clear and explicit and should be read in
connection with sec. 1569-3, which contains the following:

"Intoxicating liquor, within the purview of said constitu
tional amendment and the provisions of this act shall be
construed to be and include all liquors and drinks of whatso
ever name or descri])Lion, including patent or proprietary
medicines, capable of being used as a beverage containing
more than two and one-half per centum of alcohol b^' weight
at. sixty degrees Fahrenheit."
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It then contains the provision that if the congress of the
United States shall define the words "intoxicating liquors"
as used in the eighteenth amendment of the United States
constitution, then such definition, from, the tim.e such act of
congress becomes operative, shall be the definition thereof
under this subdivision.

The Volstead act defines intoxicating liquors as including

"alcohol, brandy, whisky, rum, gin, beer, ale, porter, and
wine, and in addition thereto any spirituous, vinous, malt,
or fermented liquor, liquids, and compounds, whetlicr
medicated, proprietary, patented, or not, and by whatever
name called, containing one-iialf of 1 peV centum or more of
alcohol by volume which arc fit for use for beverage pur
poses."41 U. S. Stats, at Large 307^308.

Sec. 1569-4 provides that pure grain alcohol, wines and
other liquors, containing more than two and one-half per
centum, of alcohol by weight may be manufactured in or im
ported into or exported from this state for medicinal, me
chanical, scientific and sacram.cntal purposes and sold for
such purposes only and may be so sold as herein provided and
not otherwise.

In view of these various provisions of the statute, it
clearly appears that patent or proprietary m.edicincs or any
medical preparations containing alcohol in excess of two
and one-half per cent, or now, under the Volstead act, in
excess of one-half of one per cent, cannot be sold without
having a state perm,it, under sec. 1569-7, if it is possible to
use them for beverage purposes.
JEM

Criminal Law—Gambling—Slot machine described is viola
tion of law.

January' 11, 1921.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin.

•  I am asked by you under date of January 8 whether a
machine operated by dropping a nickel in a slot with the
result that each time operated it delivers one stick of gum
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and at other and alternate times, but not invariably, pays in
cash ten cents, twenty cents, forty cents, sixty cents, and one
dollar, is a gambling device, the use of which would make the
operator thereof subject to prosecution under the law.

It is my opinion that such a machine is a gambling device
within the meaning of sec. 4529, and the person who sets up,
keeps, manages, or uses the same is liable to punishment for
the commission of an olTense against public policy, under said
statute. It is also my opinion that any person who operates
as a player such a m.achine is liable to punishmen t under sec.
4530 and any person who owns, occupies, or controls the
premises upon which the same is maintained, who kno\^angly
suffers or permits it to be set up, kept, managed, or used, or
knowingly permits any gambling or bidding therewith, is
likewise liable to punishment under sec. 4531.
W'JM

Appropriations and Expenditures—Prisons—Probationers'
Fund—Expenses incurred for necessaries for probationers are
properly charged to probationers' revolving fund, regardless
of whether the fund is subsequently reimbursed or not.

January 12, 1921.
Bo.\rd of Control.

In your letter of January 7, 1921, you inquire as to whether
the revolving fund created by sec. 57.075, Stats., may prop
erly be charged with expenses incurred in caring for proba
tioners who abscond before fully reimbursing the fund for
such expenses.
Under the statute the fund consists of moneys belonging to

probationers who have absconded or whose whereabouts are
unknown. The scheme of the statute is that the funds of

these absconding probationers shall be used to provide
necessities to other probationers, and that the earnings of the
latter shall be applied to reimburse the fund; but the provi
sion of the statute as to reimbursing the fund is simply to the
effect that such sums

"shall be re-collected from such probationers for whose
benefit they are paid whenever collection thereof is possible."
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The statute thus recognizes the contingency that re
collection may be impossible in som.e cases. It clearly con
templates that the expenses shall be charged against the fund
regardless of the outcome of the subsequent effort to re
collect the money. Your question is therefore answered in
the affirmative.

RMH

Automobiles—Registration—Owners of autom.obiles do not
violate automobile registration law by attaching to official
license plate small plate designating owner's place of resi-

•  * dence.

Janiiaiy 13, 1921.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of January 12 your inquire whether the auto
mobile registration law would be in any way violated by the
use of a small plate bearing the word "Madison" which is to
be issued by the Madison Chamber of Commerce and is to be
clamped on to the lower part of the official registration plate
in such manner that the latter will not be obscured or defaced.

The statute simply requires that the official plates shall be
placed in conspicuous places on both the front and the rear of
the automobile

"and be so displayed and kept reasonably clean at all times
so that the same can be readily and distinctly seen." Sec.
1636-47, subsec. 7.

So long as these provisions are observed, autom.obile drivers
may decorate their automobiles as they see fit.

It is quite possible that a plate containing num.erals which
would readily be confused with the numbers on the official
plate could be held in a particular case to violate the law as
above quoted. The same might be true of a plate not contain
ing numerals but of such size, shape or color as to draw one's
attention away from the official plate and thus violate the
requirement as to "conspicuous" placing of the official plate.
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I do not believe, however, that any such objection could
reasonably be made to the small plate referred to in your
letter, hence your inquiry is answered in the negative.
RMH

Public Lands—Taxation—^Exempt Property—Where state
acquires title after first Monday in August, land is liable for
taxes of that year; they are to be paid under sec. 1149a.

January 13, 1921.

Honorable James H. Hill,

County Judge,
Baraboo, Wisconsin.

It appears from your letter of January 11, 1921, that the
state of Wisconsin acquired by purchase, on or about October
1, 1920, the certain lands at Devils Lake State Park, which
lands stand charged on the 1920 local tax roll with taxes
amounting to $660.86. You ask:

"What is the attitude of the state as to the payment of
this item?"

I can only advise you as to the opinion of this department
upon the law applicable to the case, and doubtless that is all
you desire, for it may be assumed by all parties that the
attitude of the state will be in strict conformity to the law on
the subject.

If there was no express agreement between the state and
the grantor as to those taxes, then the grantor, as you say,
is released, and as between him and the purchaser, the taxes
are to be paid by the purchaser. Sec. 1153.
At the outset the question arises whether the lands so

purchased were subject to the taxes of 1920. The determina
tion of that question decides whether the taxes are valid or
void.

Sec. 1034 provides that taxes shall be levied upon all prop
erty in this state, except such as is exempted therefrom, and
sec. 1038 provides that property owned exclusively by this
state shall be exempted from taxation. This point was direct-
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ly involved and was determined in Petition of Wausau In
vestment Co., 163 Wis. 283. It was there held that the word

"levy" in sec. 1034 was not used in its strict sense. The
court said, pp. 289-290:

"* * * The statute fixes no date upon which real property
is to be assessed, and in view of the very extensive powers of
the board of review over the roll and the fact that it is in no
sense a completed document until the board finishes its
labors, we conclude that if real estate passes from the taxable
class to the exempt class, or vice versa, at an^^ time prior to the
first Monday in August, when the roll is completed, verified
by the assessor, and filed with the town clerk, it would be the
duty of the board to change the roll by striking out or adding
such real estate, as the case may be. * * When the annual
taxes are thereafter levied they are necessarily levied on the
properly rightli) included in the roll on the first Monday in
August and hence the levy must be considered as relaling
back to that date.

"Lands which had been deeded to the state prior to the
first Monday in August in any year were unquestionably
ovmed exclusively by the state and exempt from taxation for
that year, * * *, On the other hand, lands which were not
deeded to the state at that date, * * * were not exclusively
owned by the stale and cannot be held to be exempt from
taxation for that year. II follows that when the state there
after obtained title in fee to such lands the tax liens thereon
were not extinguished."

In other words, the lands you refer to were subject to tax
ation in the year 1920 and the taxes for that year were
legally levied against said lands and are valid taxes. It only
remains to determine what provisions, if any, the law makes
for the payment of those taxes, as they cannot be enforced
against the state without its consent. In the decision before
quoted from, the court said, relative to this point, p. 291:

"It seems to us that the question what the state should do
with reference to the tax liens which, under the principles
hereinbefore announced, are valid liens, is pre-eminently a
question which the legislative branch of the state gove'rn-

- ment ought first to consider and pass upon. We have there
fore concluded to make no final disposition of this proceed
ing at the present time."

The court went on to say that it would enjoin any pro
ceedings for the collection of the tax or the sale of the lands
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involved till such timeas the legislature should have had oppor
tunity to consider the situation and determine what should
be the policy of the state. The legislative response to this
suggestion of the court is found in sec. 1149a, Stats., enacted
by ch. 572, laws of 1917, and reads in part as follows:

"(a) It shall not be lawful for any county, city or vil'age
treasurer to sell any lands which shall have been acquired by
the state after the taxes become a lien thereon. When such
lands shall have been returned delinquent to the county
treasurer he shall certify to the commissioners of public
lands a description thereof together with the amount of
taxes charged against each separate description. The com
missioners of public lands within ten days after the receipt of
such certificate from the county treasurer shall consider the
question of whether such taxes are just and legal, and if they
so find shall Older the same paid. They shall transm.it a certi
fied copy of their order to the secretary of state, and upon his
audit and warrant drawn upon the state treasurer the
amount of said taxes shall be paid out of the appropriation
provided for carrying out the purposes of this section."
EEB

Approprialions and Expenditures—Public Officers—At-
torneij-General—Traveling expenses incurred without the
state by the attorney-general or any member of his staff must
be authorized by the governor, under sec. 14.32, or the secre
tary of state is not authorized to audit them.

January 14, 1921.

Honorable Elmer S. Hall,
Secretary of State.

Sec. 14.52, Stats., provides that the assistant attorneys
general "sliall perform such duties as the attorney-general
prescribes."

Sec. 14.53 provides that the attorney-general shall:

"Appear for the state and prosecute or defend all actions
and proceedings, civil or criminal, in the supreme court, in
which the state is interested or a party, and attend to and
prosecute or defend all civil cases sent or remanded by the
supreme court to any circuit court in which the state is a
party; and, when requested by the governor or either branch
of the legislature, appear for the state and prosecute or de-
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fend in any court or before any ofTicer, any cause or matter
civil or criminal, in which the state or the people thereof may
be in any wise interested."

Sec. 20.08, Stats.,makes an appropriation to the attorney-
general, and subd. (2) of the said section appropriates such
sums as may be necessary

"for the payment of expenses incurred by the attorney-gen
eral, his deputy or assistants, in the prosecution or defense of
any action or proceeding in which the state may be a party or
may have an interest, for any abstract of title, clerk of court's
foes, sheriiT's fees, or any other expense actually necessary to
the prosecution or defense of such cases; unless such cost or
expenses are charged to some other appropriation."

Sec. 14.32, Stats., provides:

"The secretary of state shall not audit items of expenditure
for tips, porterage, parlor car seats other than sleeping car
berths, or for expenses not necessarily incurred in the per
formance of duties required by the public service; nor shall
he audit items of expenditure for expenses of any officer or
employe of the state or of any department or institution
thereof incurred while attending any convention or other
meeting held outside the state or other traveling expenses
incurred outside the state unless such expense is authorized
by the governor, or specific statutoiy authority exists there
for; nor shall he audit items of expenditure for expenses of
more than one officer or employe of the state or of any de
partment or institution thereof in attending any convention
or meeting held outside the state unless otherwise provided
by law."

You inquire whether it is my opinion that all travel by
members of this department on business connected with the
department is exempt from the provisions of sec. 14.32, and
state that some time ago this department rendered an opinion
either written or verbal to the effect that members of this
department do not require this approval when traveling out
side of the slate for purposes of defending or prosecuting
cases before the supreme court at Washington in which the
state is interested.

It will be noted that sec. 14.32 expressly prohibits the
auditing of such items of expenditure unless the expense is
authorized by the governor, or specific statutory authority
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exists therefor. The other sections of the statute quoted
above are such as to make it at least doubtful whether the

attorney-general or any member of his department is author
ized to travel outside the state in the absence of a request
from the governor or one branch of the legislature. Whether
that be true or not, it is my opinion that traveling expenses
incurred outside the state by members of this department
must be authorized by the governor or they cannot be ap
proved by the secretary of state. I do not find any opinion by
this department with which this conflicts, but if there be
such, to the extent of such conflict, such former opinion or
opinions are hereby disapproved.
WWG

Public Printing—Under subsec. (5), sec. 35.07 all emer
gency printing done pursuant to sec. 35.51 must be done at
Madison.

January 15, 1921.

David Atwood, Editor,
Public Printing.

In your letter of even date you inquire whether it is per
missible for any of the printing which you are having done
pursuant to the emergency provisions of sec. 35.51, Stats., to
be done outside of Madison.

Your inquiry must be answered in the negative. Subsec.
(5), sec. 35.07, to which you call attention, provides:

"* * * All printing of the first class and all emergency
printing specified in section 35.51 shall be done at the seat of
government."

The only meaning that can be ascribed to this sentence is
that all printing of the first class, whether emergency or not,
must be done in Madison, and ail printing of whatever class,
if done under the emergency provisions of sec. 35.51, must
also be done at Madison.

RMH
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Bridges and Highways—Gravel—Condemnalion Waters—
Owner of shore of stream in Wisconsin owns bed of stream to
thread of channel.

Bed of river inay be taken for public use, such as for road
materials.

Highway authorities have no right to take gravel from bed
of river without owner's consent.

January 20, 1921.

Theo. Humke,

Town Clerk,
Greenwood, Wisconsin.

In a letter dated December 15, 1920, you point out the
fact that the United States government in its survey and sale
of pul)lic lands takes account of the area covered by some
rivers in determining the acreage, and as to the other rivers
or streams no account is taken of said area, and you raise
the question as to the ownership of the bed of the river,
especially where said bed is not included in the acreage on the
government plats and the assessment rolls. For your pur
poses, it is immaterial whether the bed of the stream is in
cluded in such acreage or not. Streams of sufTicient size to
be taken into account in the government's survey are
meandered and the acreage between the banks is excluded
and left out of account upon the sale of these lands. This
results in irregular shaped governmental tracts known as lots.

Notwithstanding these facts, the bed of all rivers in Wis
consin is owned by the persons who own the shores. Such
owners are referred to in the law books and statutes as

riparian owners. And subject to the public right of naviga
tion, hunting and fishing, the riparian owner's title and right
to the bed of the stream is much the same as his right and
title to the lands which border thereon.

"Whether the stream in this case be in fact navigable or
not, the title to the bed of the stream is in the appellant, as
owner of both banks. This has been the uniform rule of
decision in this state from the beginning." Olson v. Merrill,
42 Wis. 203, 210.

"It is settled in this state that the title to the bed of a
stream is in the riparian owners, whether the stream be
navigable or not." Reyscn v. Roate, 92 Wis. 543; Abbott v
Cremer, 118 Wis. 377.
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Where the shores are owned by different persons each
riparian owner takes title to the center or thread of the
stream.

You state that highway authorities are taking gravel from
Black River, a meandered stream, and in doing so enter the
stream above or below the premises of the shore owners and
thus avoid going on their shore or dry lands. The riparian
owners object to the gravel being so taken and upon the con
troversy which has thus arisen you have submitted several
questions which are here repeated and answered:

(1) Must the town, or other political body, which takes
the gravel pay for it?

Yes. As before stated, the gravel belongs to the shore
owners. So long as the right to take the gravel or the title
thereto has not been acquired by the public, the title is in
the land owner.

(2) Who owns the gravel?
This question has already been answered.

(3) Can the owner charge any price he wishes?
He cannot, but so long as the public has not acquired the

right to take the gravel, he can exclude the road authorities
from taking it. Perhaps a court action restraining them
would be necessary to accomplish that purpose, in the event
that the highway authorities disregard the law and persist
in taking the gravel. Until the public has acquired the right
to lake the gravel, such taking constitutes trespass and the
owner of the land may maintain that kind of an action for
damages. Although the statute allows double damages for
trespass, it is quite probable that the land owner's recovery
in case of suit, would be small. The statute on the subject
is as follows:

"The state, the county or the private owners upon whose
lands any wilful trespass has been committed, may recover in
a civil action double the amount of damages suffered." Sec.
26.09, Stats.

(4) How must we proceed in deciding a price?
If the parties are unable to agree upon the price to be paid

for the gravel, or for the privilege of taking it, then recourse
should be had to some condemnation proceedings authorized
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by statute. If the gravel pit, or right to take the gravel, is
to be acquired solely in behalf of the town, the procedure
should be that which is prescribed by subsec. (2), sec. 1223,
Stats., wherein it is said that the town board shall provide the
stone, gravel and other materials needed for highway pur
poses in the town,

"and for these purposes they shall have the power to pur
chase gravel pits and stone quarries and take the title thereto
in the name of the town; and if such pits and quarries cannot
be purchased, title thereto may be acquired in the manner
provided in chapter 32."

Ch. 32 relates to eminent domain and contains general
provisions for exercising that right to take private lands for
public use.

(5) "If we drive over land * * * how do we decide the
damages?"
In the event that the parties cannot agree upon the dam

ages those damages will be recoverable in a trespass action
and sec. 26.09, before mentioned, would apply, and the judge
or jury would determine the amount of damages.
Perhaps it should be added that if this gravel is taken to

be used in highway construction or repair work, which is
being paid for in part by county or state aid, the condemna
tion proceeding would be the one provided for in subsec. (3),
sec. 1317m~6.

Under whatever statute a proceeding is brought, the serv
ices of an attorney will be needed. Should the town conduct
the proceeding, it should employ a competent lawyer as
town attorney. Of course, if the proceeding is under the
county authorities, the district attorney will attend to the
legal work connected therewith.
EEB
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' Corporations—Co-operative Associations—Stockholder in
cooperative association is exception to rule of nonliability of
holders of fully paid stock.

January 20, 1921.

Edward Nordman, Director,
Division of Markets.

I have your inquiry of January 19, requesting an opinion
on the following question:

"May a holder of fully paid up stock in a co-opefative
association be held personally liable for any debts of the
corporation?"

The personal liability of a holder of stock in a corporation
formed under the provisions of sees. 1786e—1 to 1786e—17,
inclusive, "Co-operative Associations," is the same as the lia
bility of stockholders in corporations formed under the
general law, and the general law is that such a stockholder is
not liable personally for the debts of the corporation.
This rule, however, is subject to exceptions. Thus, under

sec. 1769, it is provided:

"The stockholders of every corporation, other than rail
road corporations, shall be personally liable to an amount
equal to the stock owned by them respectively in such cor
poration for all debts which may be due and owing to its
clerks, servants and laborers for services performed for such
corporation, but not exceeding six months' service in any
one case."

Such stockholders are also liable to the extent of dividends
received where such dividends have been paid in violation of
sec. 1765:

"No dividend shall be paid to any stockholder of any cor
poration until the capital stock has been fully paid in, and ho
dividend shall thereafter be declared or paid by the directors
of any corporation except out of net profits properly applica
ble thereto and which shall not in any way impair or diminish
the capital; and if any such shall be paid eveiy stockholder
receiving the same shall be liable to restore the full amount
thereof unless the capital be subsequently made good; and if
the directors of any corporation shall pay any such dividend
before the capital stock is fully paid in, when the corporation
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is insolvent or in danger of insolvency, not having reason to
believe that there were sufficient net profits properly applica
ble thereto to pay the same without impairing or diminsh-
ing the capital, they shall be jointly and severally liable to
the creditors of the corporation at the time of declaring such
dividend to the amount of their claims; provided, that any
corporation which has invested or may invest its net earn
ings or income or any part thereof in permanent additions
to its property or whose propeity shall have increased in
value, maj^ lawfully declare a dividend payable to stock
holders upon its cajiital either in money or in stock to the
extent of the net eai nings or income so invested or of the
said increase in the value of its properly, but the total
amount of such dividend shall not exceed the actual cash
value of the assets owned by the corporation in excess of its
total liabilities, including its capital stock."

In the event of a reduction of stock by a corporation with
outstanding debts, an additional liability of stockholders is
imposed by sec. 1755:

"Whenever the capital stock of any corporation shall be
diminished by any coiporate vote the stockholders thereof
shall be liable for the payment of all debts then remaining
unpaid, in an action by any such creditor or lawfully ap
pointed receiver or assignee of such corporation, to an
amount equal to the sum respectively refunded to them or
credited upon their debts for unpaid stock, or both. And
also the stockholders voting for such diminution shall be
jointly and severally liable to any creditor whose debt shall
thpn remain unpaid to an amount equal to the whole amount
refunded to the stockholders or credited upon their debts for
unpaid stock, or both; but all stockholders shall be liable for
contribution to every stockholder compelled to discharge
corporate debts under this section proportionately to the
amount so refunded or credited to them respectively."
WJM
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Counties—Coroners' Inquests—Public Officers—Coroner
—Coroner's inquest in general nature is public proceed
ing.

Coroner may exclude from hearing any and all persons not
directly interested in proceeding or acting as counsel for
person directly interested.

January 21, 1921.

Irving Bre.akstone,
District Attorney,

Oconto, Wisconsin.

In your inquiry of January 15 you submit the following
question: At an inquest of the dead can the justice of the
peace or coroner exclude from the room wherein the inquest
or proceeding is held a duly licensed, qualified and practicing
attorney at law?

Your information with reference to the purpose for which
the attorney is asking access to the hearing is rather meager.
I must therefore assume that he is asking admitlancc to the
inquest solely as a spectator not interested in the proceeding
especially, nor acting as attorney for an interested party.

A justice of the peace has the same authority as a coroner
when he has jurisdiction of the inquest under the statute.

"* * * The object of a coroner's inquest is to ascertain the
cause of death, and to obtain and secure evidence in case of
death by violence or other undue means." 13 C. J. 1245.

* * In the performance of his duty in holding an in
quest, a coroner is said to act in judicial capacity, and
therefore the inquest should be public." 13 C. J. 1245.

The general rule seems to be that an inquest over the body
of the dead from time immemorial was a public proceeding.
It was originally held in the street or other public place where
the body of the deceased was found. McMahon, Practical
Guide to the Coroner, sec. 472, p. 210.

In sec. 474, ibid., attention is called to the fact that the
statute of Marlbridge in a legislative act declared all persons
of the age of twelve years bound to be present at an inquest
over the death of man.
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In sec. 475, ibid., is a reference to a judgment of Lord Hale,
in which it was declared:

"* * * All the parties present at the death of the party-
are bound to attend the Coroner's inquest, and their not
appearing is a flying in law, and cannot be contradicted."

The inquest proper should not be confused with a post
mortem examination of the body of the deceased under the
direction of the coroner.

"* * * At the post-mortem examination the corner has a
discretion to determine whether any persons, and what
persons, may be present besides the surgeons." 9 Cyc. 989.

It was held in State v. Grijfin ef a!., 98 S. C. 105, 82 S. E.
254, Ann. Cases 1916D 392, that a coroner's inquest is
within the spirit of the constitution of that state requiring all
courts to be public.

Assuming, therefore, that the function of the coroner at
the inquest proper is a judicial one, the coroner would be
clothed with certain powers just as is a judge of a court of
record, and, if the coroner, acting within his discretion,
believes that publicity at the inquest is a hindrance rather
than an aid in the investigation, he no doubt can exclude per
sons from the hearing. But, as stated in McMahon's Prac-
ical Guide to the Coroner, sec. 476, p. 211:

"Yet it should not be used in an arbitrary manner, nor
for the mere sake of showing a little authority. A coroner had
better err a little on the side of publicity, than in conducting
his proceedings too secretly."

In sec. 479, p. 211, McMahon's Practical Guide to the
Coroner, is the following:

"But if the inquest should, as a general rule, be public, it
is none the less true that there may be cases in which the
inquest should be secret."

Sec. 482, p. 212, ibid.:

"The coroner should use his judgment with great discern
ment before holding his inquest privately. He should never
forget that to act thus is, on his part, to exercise a right of
exception, and that he cannot do so unless it is unquestion
able that the purposes of justice exact it."
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Sec. 488, p. 214, ibid.:

"What interests may be represented by Counsel or
Solicitor upon the inquest, is a matter entirely within the
discretion of the Coroner."

In the case of Garnett v. Fcrrand ei ai, 30 Rev. Rep. (1827)
467, it was held that the coroner could properly exclude
from the place where the inquest was held a person not inter
ested directly in the case. The court said, pp. 479-480:

"Now it is obvious that such an enquiry ought, for the
purposes of justice, in some cases to be conducted in secrecy
* * *. Cases also may occur, in which privacy may be
requisite for the sake of decency; others, in which it may be
due to the family of the deceased. Many things must be
disclosed to those who are to decide, the publication whereof,
to the world at large, may be productive of mischief without
anv aossibility of good. Who then is to decide whether privacy
be mcessary or proper^ We answer, the coroner, and the coroner
alone, and that the propriety of his decision cannot be
questioned in an action * * *. Further, it was properly
asked in the argument for the defendant, if every man has
a ritht to be present at such an inquest, for whose presence
ther 3 is room in the place where it is holden, why has he not a
righ L to be present at every part of that place? And if every
man has a right to choose his station, and to decide for him
self v^^hether there be space to contain his person, it is easy to
see -hat much disorder and confusion may often arise."

Fage 480, ibid.:

"Even in cases where absolute privacy may not be re
quired, the exclusion of particular persons may be necessary
or proper. Who then is to decide upon //us? We again answer,
the coroner, and the coroner alone, and that the reason of his
decision cannot be tried in an action. It will be, in many cases,
impossible that a proceeding should be conducted with due
order and solemnity, and with the effect that justice de
mands, if the presiding otficer * * * has not the control
of the proceeding, and the poNver of admission or exclusion
according to his own discretion. * * * . The power of
exclusion is necessary to the due administration of justice."

This reasoning of the court in the early case of 1827 seems
to be cited in the books and given great weight in determin
ing the question today. It would seem, therefore, that, in
reason and in law, a coroner's inquest is, generally speaking,



46 Opinions of the Attorney-General

a public proceeding. The coroner presiding over an inquest
is acting in a judicial capacity. If the ends of justice require
it, he can in his discretion exclude from the place where the
inquest is held any and all persons not directly interested in
the proceeding or acting as counsel for a person directly
interested.

JFB

Appropriations and Expenditures—Legislature—Legisla
ture cannot under constitution compensate members for
services rendered as members of standing committees.

January 21, 1921.
Thomas H. Conway,

Assemblyman.

I have given further consideration to the proposed bill
which you submitted to me the other day as a proposed
amendment creating subsec. (1/n), sec. 20.01, Stats., pro
viding as compensation to members of the standing commit
tees of the legislature for their services as members of such
committees S500 in addition to compensation and mileage
as members of the legislature.

I fully appreciate the inadequacy of the salary provided
for assemblymen and state senators, but I am unable to

change the opinion expressed to you orally and must advise
you that such a law, if passed, would be void because it
contravenes the provisions of sec. 26, art. IV, Wis. Con.st...
which reads:

"The legislature shall never grant any extra compensation
to any pul)lic officer, agent, servant or contractor, after the
services shall have been rendered or the contract entered
into; nor shall the compensation of any public officer be.
increased or diminished during his term of office."

Sec. 21, art. IV fixes the compensation of assemblymen
and state senators in the following language:

"Each member of the legislature shall receive for his
services for and during a regular session the "sum of five
hundred dollars, and ten cents for every mile he shall travel
in going to and returning from the place of meeting of the
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legislature on the most usual route. In case of an extra
session of the legislature, no additional com|3ensation shall
be allowed to any member thereof, either directly or indi
rectly, except for mileage, to lie computed at the same rate as
for a regular session. No stationery, newspapers, postage oi
other perquisites, except the salary and mileage above
provided, shall be received from the state by any member
of the legislature for his services or in any other manner as
such member."

Even if the legislature did have power to change the com
pensation fixed by sec. 21, art. IV without a constitutional
amendment, which it has not, the provisions of sec. 26
would prevent members of the present legislature from
receiving more than the amount fixed before the amendment.

Service of members of the legislature on committees is
merely incidental to the performance of their duties as
members of their respective houses. The work is done by
committees merely as a matter of convenience in expediting
the business of the respective houses of the legislature, and
the proposed bill merely seeks to accomplish by indirection
that which is directly prohibited by the constitution.
WJM

Corporations—Criminal Law—How criminal action against
a corporation is instituted discussed.

January 21, 1921.

George J. Leicht,
Districl Aiiorney,

Wausau, Wisconsin.

Replying to your letter of January 19, would say that cor
porations can be informed against, under sec. 4734, Stats., by
serving a copy of the inforniationupon any officer upon whom
summons in a civil action against the corporation could be
served, and then, after twenty days from the time of service
of the information, if the defendant fails to answer the in
formation, the charges in the information are taken as true
and judgment entered accordingly. Judgment is then col
lected as in civil actions.
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Under sec. 4654, Stats., the district attorney may file any
information against a corporation without a preliminary
examination having been had.

It would seem that subsec. 1, sec. 4608/ is broad enough to
cover corporations and Individuals. Subsec. 2 seems to be a
broader section, covering any sale upon any pretense, but I
believe that either subsection is broad enough to include
corporations whose agents are selling for them.

Service can be had upon the agent in charge of the branch
located where the ofl'ense took place.
JFB

Municipal Corporations—Cities—Class to which special
charter city belongs is determined absolutely by last national
census, without any act on its part, under sec. 926-1.

January 21, 1921.

Honorable Ray J. Nye,

State Senator.

You are advised that it is the opinion of this department
that Superior is now a city of the third class, and said opinion
is based upon the provisions of sec. 926-1 and the following
facts:

The city of Superior is incorporated under a special
charter. The United States census of 1910 gave Superior a
population of over 40,000, and the 1920 census determined
the population to be 39,700.
Beyond question, Superior became a city of the second

class upon the official promulgation of the census of 1910.
Ch. 64c, Stats., is entitled "Cities under special charters,"

and under the subheading of "Miscellaneous provisions" in
that chapter is found the section before named, and which
reads:

"Section 926-1. For the exercise of corporate power and
other appropriate purposes, and for convenience of legis
lation all cities incorporated under special charters shall be
divided into classes as follows: Cities containing a popula
tion of one hundred and fifty thousand or over shall con
stitute the first class; cities containing a population of forty
thousand or over and under one hundred and fifty thousand.
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the second class; cities containing ten thousand or over and
under forty thousand, the third class; cities containing less
than ten thousand, the fourth class. The population as af
fecting the class to which any such city shall belong shall be
determined by the last national or state census."

This statute docs not contain the slightest hint that cities
are not to pass from one class to another when the census
shows a diminished population precisely as they pass, but in
the opposite direction, when the census shows a sufficiently
increased population. We have merely the plain, positive
statement that every city's classification is fixed by the last
official census. There is here no room for interpretation or
construction of the statutes other than the manifest meaning
of the language when taken in its ordinary sense.

Perhaps note should be made of the fact that on October
20, 1920, an opinion was given to the editor of the Blue Book,
IX Op. Atty. Gen. 476, wherein doubt was expressed as to
the correct answer to your question, but in which it was
held that the city of Superior would not revert to the third
class unless and until a city ordinance or resolution pro
claimed such to be the effect of the census. It will be ob
served that the opinion just referred to was rendered under
the impression that Superior was incorporated under the
general charter. The only statute there referred to is sec.
925-1, and that section is part of the general city charter
law; and the portion of said section which was quoted in the
opinion of October 20, 1920, is not found in sec. 926-1, nor is
anything equivalent thereto. These two sections are not
identical by any means, and may be construed to have
different effects.

EEB

Alinors—Guardianship—Rights of father and mother
respectively discussed.

January 24, 1921.

Honorable Al C. Anderson,

State Senator.

Responding to your verbal request as to the respective
rights of father and mother over a child, I beg to advise you.
as follows:

•  V '

Mi
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At common law the father had the care and custody of his
minor children, to the exclusion of the mother. This rule is

reflected in the language employed in sec. 3964, which reads
in part:

"The father of the minor, if living, and in case of his death
the mother, being Ihemsclves respectively competent to
transact their own business and not otherwise unsuitable,
-shall be entitled to the custody of the person and estate of
the minor, and to the care of his education * *

And in sec. 3965, which reads in part:

"The father of every legitimate minor child, if living, and
in case of his death the mother of every such minor child,
may, by last will in writing, appoint a guardian or guardians
therefor, whether born at the time of making such will or
afterwards, to continue during the minority of such child or
for a less time * * * "

While the language employed in sec. 3964 in the case of
separation of the parents might seem to give the father
superior rights to the custody of the person and estate of
minor children of the parents so separating, such is not the
construction placed upon it by our court. Justice Lyon said,
in Sheers v. Siein el ux., 75 Wis. 44, 51:

"* * * This statute leaves open the inquiry as to the
suitableness of the parent for that purpose; and it seems quite
obvious that if, for any cause, the welfare of the infant
demands that its care and custody be withheld from the
parent and given to another, the parent is not a suitable
person to have such care and custody, within the meaning of
the statute."

Undoubtedly our court, in deciding whether the custody
of a minor child should be given to the father or mother,
both being persons of good character and able to care for
the child, would be guided entirely by what was best for
the child. The application of this rule is seen in divorce
cases, where the court may give the custody of male minor
children to the father and of female minor children to the
mother. The fitness of each parent as a custodian of a child
would necessarily need to be established before the court
would give a child of either sex into the custody of such
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parent, and the practice of the courts to dilTerentiate as to
sex is solely upon the ground that the welfare of the child is
best conserved by such determination of its custody, the
controlling factor being the principle above referred to, as
enunciated by Justice Lyon. And while, from a cursory
reading of sec. 3965, one might come to the conclusion that
the father had an absolute right to deprive the surviving
mother of the care and custody of a minor child after his
death, by naming a testamentary guardian of such minor
child in his will, I am unable to find that the statute has ever
been so construed, and I am satisfied that if a surviving
mother is a fit and proper person to have the custody of a
minor child, the father of such child could not, by nominat
ing a testamentaiy guardian in his last will, deprive the
mother of the care and custody of a minor child.
The common law rule herein referred to has little applica

tion in Wisconsin now, as is admirably stated by Chief
Justice Winslow, in Jensen v. Jensen, 168 Wis. 502, 504:

"The paramount right of the father to the-custody of his
children, which was recognized by the common law and by
the words of our statute (sees. 3964, 3965, Stats.), has become
the merest prima facie right, which yields readily when it is
shown not to be best for the child * *

The welfare of the child is now the controlling considera
tion; and with regard to children of tender years, especially
girls, preference will ordinarily be given to the mother, other
things being equal and she not being unfit. The reasons
for this last rule are very obvious and need not be elaborated
here.

I know of no other provisions of our statutes which even
apparently seem to confer upon the father any greater rights
than the mother in respect to the guardianship of minor
children.

WJM
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Banks and Banking—Public Officers—Commissioner of
banking has no duty respecting refusal of bank to pay tax
on corporate stock issued to stockholders.
Bank's payment of tax on corporate stock in hands of

stockholders is optional with bank. .

January 24, 1921.

Honorable Marshall Cousins,
Commissioner of Banking.

I have your inquiry of January 21, asking for an official
opinion on the question therein submitted. I note that you
say this matter has been placed officially before your de
partment, but I am unable to find any statute imposing any
duty upon you as commissioner of banking in regard thereto.
The matter in dispute seems to be clearly a private difTerence
between stockholders and directors of a bank in relation to

their individual rights, in which the state has no concern.
You should advise them accordingly and refer the stock
holder to his personal attorney for the enforcement of such
rights as he may have.

Sec. 10576, Stats., authorizes a bank to pay taxes upon its
shares of stock and gives such bank a lien thereon for the
amount of taxes so paid with interest and for any costs and
expenses incurred therewith. This provision is manifestly
for the protection of the bank, to enable it to avoid the sale
of its stock held by any stockholder for nonpayment of taxes
as provided in the statute. But it is a privilege of which the
bank is not required to avail itself. Your department is not
empowered to compel any bank to pay taxes on all or any
part of its stock.

It is also true that a bank may at its option pay taxes on
shares of stock in such bank for all of its stockholders out of

its earnings or other available resources as the expenses of
such bank. Under this provision it would be perfectly com
petent to pay taxes on part of its stock held by some of its
stockholders as a dividend and to credit the balance of its

stock in the hands of other stockholders with a like pro rata
amount as a dividend, leaving such stockholders to pay their
own taxes.

WJM
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Armories—Mortgages, Deeds, etc.—Public Ojficers—Ar
mory board cannot accept deed to armory properly from
city to which it was deeded upon condition for reversion
under circumstances stated and subject to lease, unless
there is first obtained quitclaim deed from holders of re
versionary interest and from lessees.

January 24, 1921.

Honorable Orlando Holway,

Adjutant General.

Your inquiry of December 3, to my predecessor, has just
been called to my attention.
I call your attention to opinions of this department found

in IX Op. Atty. Gen. 408 and 493, as applicable to the
situation you present.
You enclose a deed from X—and wife to the city of Antigo

of a certain armory site. This deed contains the following:

"This deed is given on the express condition that the
Grantee will at once put the above premises in readiness for
use of the Antigo Company of the Wisconsin National Guard
and will hereafter keep it in proper repair and maintain it
for military and other municipal purposes, and further that
said Armory be managed and controlled by an 'Armory
Board' of three members, one of whom shall be a member of
the Council, of the City of Antigo and appointed by said
Council, one the Captain of the Antigo Militia Company and
the third a Citizen of Antigo, appointed by the other two
members, and upon failure to comply with the above condi
tions and whenever said property ceases to be used as an
Armory or for like Military purposes the title hereby con
veyed shall revert to and become vested in said Grantor, X—
or his heirs forever.
"This deed is given subject to a lease entered into between

the Grantor and Y— of the City of Antigo."

You state that the city attorney suggests that the transfer
to the state under the armory aid act can be accomplished by
the city's deed of the property in question, the same being
unencumbered, if accompanied by waiver on the part of X
of the provision in his deed to the city which contemplates,
and constitutes a local armory board. You ask my opinion
whether conveyance and waiver as suggested by the city
attorney would meet the law's requirements, and if not, my
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advice as to what form deed or deeds of conveyance, joint
or separate, should take in order to elTect conveyance of the
property to the state in compliance with sec. 21.615, Stats.

Assuming that the title is clear except as to the conditions
and reservations contained in the deed, it is m,y opinion that
there should be a quitclaim deed fromX—and wife, andfrom
Y—and wife, if he is married, to the city of Antigo, and then
the city of Antigo convey by warranty deed to the state.

You will understand, of course, that I am not passing upon
the slate of the title other than as shown by this deed. No
abstract has been submitted, and consequently no opinion as
to that question can be given.
WWG

Public Heallh—Epidemic—Public OJficers—Commissioner
of Heallh—Directions for order by local commissioner of
health prohibiting attendance of all pupils and teachers at
schools unless vaccinated for smallpox.

January 25, 1921.

Dr. C. a. Harper,
State Health Officer.

In your letter of Januarj'- 18 you refer to the smallpox
situation in Green Bay and you state that the local commis
sioner of public health. Dr. F. J. Gosin, has issued an order
for the vaccination of all school children and extended the

time when the order was to go into elTect to January 31,
1921. You also state that Green Bay is under the commis
sion form of government and has no board of health. Re
ferring to sec. 40.71 you state that the question arises first,
as to the time the period of twenty-five days referred to in
subsec. (1) of said section begins, second, whether it is neces
sary for an order to be issued by the health department or
local health commissioner to have this law go into effect,
thi''d, whether Dr. Gosin is correct in extending the time
when the order is to go into effect to January 31.

You also state that the state board of health meets January
26; that the situation in Green Bay is serious, and that the
question as to the proper plan of procedure so as to make the
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orders issued efTeclual is very important because a number of
citizens of Green Bay have engaged an attorney to prevent
the enforcement of this law. You invite suggestions con
cerning this matter.

That part of sec. 40.71 which is here material provides as
follows:

"(1) To prevent the spread of smallpox the local board of
health of any city, incorporated village or town when the
disease is presenC in any school district or part thereof,
which is included in such city, incoi-poratcd village or town,
shall prohibit the attendance at school in any such district
or part thereof for a period of twenty-five days, after the
appearance of smallpox, of any and all pupils and teachers,
who have not been successfully vaccinated or who fail to
show a certificate of recent vaccination.
"(2) Should new cases of smallpox continue to develop in

such school district or part thereof, after the expiration of
twenty-five days, the local board of health shall upon the
advice and consent of the state board of health, renew such
order for another period of twenty-five days or so many days
thereof as the state board of health may deem necessary, in
order to control the epidemic."

The language used in subsec. (1) is not as clear and specific
as it should be. The question as to when the order made by
the health officer is to go into effect is somewhat in doubt.
The question arises whether the period of 25 days is to be
counted from the time when the order is made or from the

time of the appearance of the smallpox in the school district.
In order to give effect to the words "after the.appearance of
smallpox" following the words "twenty-five days" in the
latter part of this section, it seems to be necessary to hold that
the period of 25 days is to be counted from the time of the
appearance of the smallpox, and giving it that construction,
the question immediately presents itself as to what is meant
by the expression "appearance of smallpox." Is it the time
when the patient discovers that he is ill, or is it the time when
the health officer discovers the disease and quarantines the
patient? I am inclined to believe that a reasonable con
struction of this statute is to hold that the appearance of
smallpox will be the time when it is discovered by the physi
cian or health officer and when he is required to make the
quarantine.
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I find no provision in the statute authorizing the health
officer to extend the time when the order is to go into effect.
I would therefore advise that in view of the fact that many
cases of smallpox have continued to develop since the ap
pearance of the first smallpox case on the 8th day of October,
1920, the state board of health should advise and consent to
have a new order entered by the local health commissioner,
which procedure is clearly authorized by subsec. (2) of said
sec. 40.71. The commissioner of public health has all the
powers and authority which the statute gives to the board of
health. See sec. 925-108, Stats. The order should be pub
lished, as provided in sec. 1413, Stats., which reads thus:

"Notice shall be given by the board of health of all ordep
and regulations made by them by publishing the same in
some newspaper, if there be one published in such town,
village or city; if tliere be none, tlien by posting up the same
in five public places therein; and such publication of said
orders and regulations shall be deemed a legal notice to all
persons."

I would also advise that all principals of schools be notified
of the order of the commissioner of health.

It is certainly necessary for the health commissioner to
make an order, as the statute expressly provides that he
shall prohibit the attendance at school in the district of all
pupils and teachers who have not been successfully vac
cinated or who fail to show a certificate of recent vaccination.
This can only mean that an order must be given to that
effect;

It might also be well to have said order reported to the
common council of the city and approved by them by a
majority vote, as provided in sec. 925-109, Stats. This may
not be necessary, but such adoptions would eliminate propo
sitions more or less doubtful and unsettled.

I believe this answers your question. If there is any other
advice that you desire in regard to this matter, I will be
pleased to answer questions submitted by you.
JEM



Opinions of the Attorney-General 57

Public Ojficers—Register of Deeds—Change from fee system
to salary system has been made by resolution in question,
and salary has been fixed thereby.

January 26, 1921.

0. D. Black,
District Attorney,

Richland Center, Wisconsin.

I have your inquiry of January 25, asking whether the
payment of a salary to the register of deeds of Richland
county will be lawful under the following state of facts: At
the time of the last election, when this official was elected,
and prior to November 21, 1920, the office of register of
deeds of Richland county was a fee office with no salary
attached. On the date mentioned, at a regular adjourned
meeting of the county board of Richland county, at which all
members were present, the committee on salaries made its
report in part as follows:

"We, your committee on salaries recommend the follow
ing: County clerk, S1500.00; county treasurer, §1000.00;
district attorney, §1200.00; register of deeds, no decision;
clerk of court, §200.00 in addition to his regular fees,"

said report being duly signed by the committee on salaries.
Upon proper motion the recommendation of the committee
was amended as follows:

"That the salary of the register of deeds be placed at
§1500.00 and that he turn over to the clerk each month the
amount collected in fees * *

Upon motion the report of the committee was adopted as
amended.

Ch. 59, Stats., which defines the powers and duties of
county boards, provides by sec. 59.15, subsec. (5):

"The county board may at any time change the compensa
tion of any county officer from fees collected and retained by
him to a salary, and may fix the annual salary of such officer.
However, if such change is made after election or appoint
ment of the officer, the board and such officer shall stipulate
in writing the amount of compensation which shall be re-
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ceived and accepted annually by such officer for the remain
der of his term as equivalent to the fees or fees and salary to
which he was theretofore entitled. * *

Assuming that the board and the register of deeds have
stipulated in writing that he shall receive an annual com
pensation of $1,500 as provided in the amended report of the
committee on salaries duly adopted, it is my opinion that the
county through its duly authorized officers may lawfully pay
the register of deeds the salary of $1,500 provided. It is my
opinion that the action of the county board by the adoption
of the amended report above quoted not only fixed the salary
of the register of deeds but also made the change from the
fee system to the salary provided when it provided that the
register of deeds turn over to the clerk each month the
amount collected in fees.

WJM

Constitutional Law—Elections—Taxation—Law denying
to nontaxpayers right to vote at local elections upon bond
issues would probably be held constitutional.

January 26, 1921.
Honorable Henry W. Stokes,

Assemblyman.

You inquired of me yesterday as to the constitutionality of
a law which would provide that no one who had not paid a
certain amount of taxes during the previous year should be
qualified to vote at local elections upon bond issues.
Upon investigating the subject, I find that such restrictions

on voting power have often been sustained in other states.
The precise question has not arisen in this slate; hence, it
cannot be said with certainty just what view our supreme
court would take of it, but the decisions of the courts in such
states as Michigan, Colorado and Kansas upon precisely
similar questions would afford a good precedent for sustain
ing such legislation here.
The courts of this country generally hold that there is no

such thing as an inherent right to vote; that except as speci
fically restrained by the constitution, the legislature may
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restrict the right of voting as it pleases, so long as it does not
infringe the 15th amendment to the federal constitution by
m.aking distinctions of "race, color, and previous condition
of servitude." 20 C. J. 60. The supreme court of this state,
however, appears to take a somewhat different view of the
right to vote, holding it to be "a sacred right of the highest
character" (Stale u. Phelps, 144 Wis. 1, 15), and for this
reason it would not be safe to say positively that the decisions
in other states upon the question which you raise would be
followed here.

The constitutional question which would arise, in the
event of the passage of a law such as you suggest, would be,
whether an election for voting upon a bond issue is such an
"election" as is referred to in sec. 1, art. Ill of the state con
stitution. That section provides that "every male person"
having certain qualifications shall be entitled to vote "at any
election." Sec. 6 of the same article expressly authorizes
the passage of laws excluding from the right of suffrage per
sons who have been convicted of certain crimes and persons
who make bets on elections. It is clear that, except as ex
pressly permitted by sec. 6, the legislature cannot consti
tutionally take away the voting rights of any of the persons
named in sec. 1 at any election covered by that section. It is
also clear from the decisions of the supreme court that sec.
1 covers elections of town, village, city and county officers
as well as elections of state officers. State v. Tuttle, 53 Wis. 45.
But the courts of other states have held that elections upon
local bond issues are not the kind of "elections" referred to
in constitutions similar to ours and, hence, the legislature
may make its own regulations as to qualifications of voters
in such cases. Menton v. Cook, 111 N. W. 94 (Mich.), 9 R. C.
L. 1025.

Ordinarily it could be predicted with a good deal of .con
fidence that our court would follow the rule established by
the courts of other states on this subject, but in view of the
somewhat strict view that our court takes of the inherent
nature of the voting right, it is just possible that the court
would be inclined to construe sec. 1, art. Ill as covering all
kinds of elections, and, in that event, the legislation you sug
gest would be unconstitutional. I believe, however, the
chances are pretty strongly in favor of such a law being held
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valid, especially in view of the very reasonable and logical
distinction between elections for the choosing of officers and
elections which would place heavy burdens of indebtedness
upon the taxpayers.
RMH

Bridges and Highways—Proceeds of bonds issued pursuant
to sec. 1317/71-12 for improvement of state trunk highway
may lawfully be used to improve such highway as altered by
order of stale highway commission.

January 27, 1921,

Wisconsin Highw.av Commission.

In your letter of January 22 you inquire as to the legality
of using part of the proceeds of certain Jefferson county high
way bonds for the improvement of a stretch of highway
which the commission, subsequently to the election upon the
bond issue, has designated as a part of highway 41. Such
designation was made pursuant to the power vested in the
commission by ch. 313, laws of 1919, to make changes in the
routes of state trunk highways.

The chronology of the matter appears to be that in May,
1919, the county board passed "a resolution for the issuance of
the bonds specifying in detail the route to be improved; in
June, 1919, the law empowering the highway commission
to alter the routes of trunk highways became effective; in
September, 1919, the election was held and the bond issue
proposed.by the county board was approved by the voters;
and at some time subsequent to September, 1919, the com
mission altered the route of the trunk highway in question
for several miles west of the city of Jefferson.

Subsec. 1, sec. 1317/71-12 provides that bonds may be
issued by counties for the improvement of state trunk high
ways,

"the money to be expended on certain specified improve
ments in proportions determined by a resolution adopted by
the county board before it shall determine to issue such
bonds."
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Subsec. 3 provides that the proceeds of the bond issue

"shall be used only for road and bridge construction per
formed under the provisions of sections 1317m-l to 1317m-
15, inclusive, or sections 1312 to 1317, inclusive, of the
statutes."

Subsec. 1, sec. 1317m-12a provides that where such bond
issues will exceed a cerlain limit the proposition must be

"submitted to the people of the county and adopted by a
majority of the electors voting thereon;"

further, that in such cases the county board

"shall enact a bonding resolution in general accordance with
the provisions of subsection 1 of section 1317m-12, which
resolution shall become fully effective upon approval of the
bond issue by a majority of the electors voting thereon."

It is to be noted that the resolution for submitting the
matter to popular vote must be "in general accordance"
with subsec. 1, sec. 1317m-12, which means that the resolu
tion must provide for expenditure of the proceeds "on certain
specified improvements." In the present case the resolution
provided for expenditure of part of the proceeds upon im
proving certain designated miles of highway 41, as indicated
by a colored line on the map attached to the resolution, and,
as I understand it, these same parts of highway 41 have now
been withdrawn from the state trunk highway system and a
dilTcrcnt stretch of highway within the same town has been
substituted for them.

After carefully examining all the provisions of the state
highway law, particularly with a view of harmonizing all of
its parts, I am satisfied that none of the provisions of that law
would be violated by applying the proceeds of the bond issue
to the improvement of the altered portions of highway 41.
In the first place, it does not seem that such use of the

funds could be claimed to violate any constitutional rights
of the county or its voters. It is pretty well settled that the
legislature has power to provide for a diversion of county
funds to other county uses than those for which the funds
were specifically raised. See note L. R. A. 1915D 274. The
Wisconsin case of Siaie v. Haben, 22 Wis. 660, holding that
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moneys raised by a city for the building of a high school can
not be diverted by the legislature without the city's consent
to the purchase of a site for a state normal school, does not
affect the present situation, since there is here no change
of the beneficiaries of the funds, but merely a change in the
details of their use.

In the second place, it is specifically provided in sec. 1313,
subsec. 16, par. (d), that

"any necessary changes may be made in the trunk system
from time to time by the commission, if it deems that the
public good is best served by making such changes."

It seems very unlikely that the legislature intended that upon
such changes being made the money already raised for im
proving the discontinued portions of the highway should be
come entirely unavailable and the newly established part of
the highway should remain unimproved. Since the statutes
must be construed in such manner as to efTectuate the legis
lative purpose, the conclusion is quite irresistible that the
granted power to make alterations in the trunk highways
carries with it the power to use, in improving the newly
established portions of the route, the money which would
have been used upon the old portion had it not been dis
continued. Furthermore, subsec. 3, sec. 1317/n-12 provides
that the proceeds of county bonds

"shall be used only for road and bridge construction per
formed underthe provisions ofsections 1317/77-1 to 1317/77-15,
inclusive, or sections 1312 to 1317, inclusive, of the statutes."

Thus sec. 1313, which contains the provisions for altering
state trunk highways, is specifically incorporated into the
section which deals with the use to be made with the pro
ceeds of county bonds.

Thirdly, it would seem that the resolution of the county
board for submitting the bonding matter to the vote of the
people need not be as detailed as was the resolution in the
present case. All that is required is that it shall be "in gen
eral accordance with the piovisions of section 1" and the
provisions of section 1 are that the money raised by the sale
of bonds is to be expended "on certain specified improve
ments in proportions determined by a resolution adopted by
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the county board." It is not required that the exact route of
the highway to be improved shall be stated in the resolution.
If the county board in the present case had m.erely provided
in its resolution for the issuance of bonds to improve state
highway41throughoutitsIengthintown 6,range 14,and town
6, range 13, the resolution would have satisfied the require
ment of the statute and the moneys raised by the bond issue
would, of course, have been available for the improvement of
highway 41 upon its altered route in the towns named. This
department has already ruled that where the county lioard
in its resolution unnecessarily includes a provision fixing the
denomination of the bonds at SlOO each, such provision is
surplusage and the board may change the denomination
after the popular election has taken place. VIII Op. Alty.
Gen. 322, 392. It would seem that the same considerations
apply to the unnecessary fixing of the exact details of the
route in the present instance.
That the proposed change in the application of the pro

ceeds derived from the bonds would not in any way affect
the validity of the bonds is very clear. Even a wholly un
lawful diversion of the proceeds of the bond issue has no such
result.

"* * * Municipal bonds which are valid when issued
arc not rendered void by the misapplication of the money
received from their sale, * * 19 R. C. L. 1019.

Hence the holders of the bonds would not in any event have
a right to object to the proposed change in the use of-a portion
of the proceeds.
RMH
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Criminal Law—False Swearing—Fish and Game—Hunting
Licenses—License obtained fraudulently by boy under 15
years not valid.
Such application constitutes offense under sec. 4471a.

January 27, 1921.

C. F. Morris,
District Attorney,

Washburn, Wisconsin.

Replying to your inquiry of January 24, relating to false
swearing, in connection with an application of a boy for
hunting license, you are informed that under the law, sec.
29.09, Stats., the boy was not entitled to a license until
he had reached fifteen years of age.
The boy obtained his pretended license fraudulently. The

boy not being fifteen years of age, the license could not issue
to him, and no valid license was therefore ever issued to him.
It was based upon fraud and was void ab initio. The boy was
therefore hunting without a license and could be prosecuted
for that offense.

The graver situation, it would seem to me, assuming all the
facts in your letter can be established, arises out of the false
swearing in the application. The false oath would constitute
a false swearing, under sec. 4471a, Stats. I am assuming that
the boy was in fact, at the time of making the oath, only
fourteen and a half years old.

Generally speaking, the moral turpitude of the entire situ
ation is greatly augmented by the fact that the mother, who,
it must be assumed, had knowledge of the facts, acknowl
edged her son's signature, knowing that he was swearing to a
state of facts which was not true.

Considering the age and relation of the parties, it would
appear that if the mother's knowledge could be established,
she was the graver offender of the two. The question then
arises: What offense has the mother committed? The possi
ble offense, depending upon intent and knowledge, would be
accessory before the fact to false swearing.
JFB
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Mothers' Pensions—Counties which advanced money in
payment of mothers' pensions prior to amendment of sec.
48.33 by ch. 466, Laws 1919, cannot now recover such ad
vances from towns, villages and cities which would have
been liable therefor if said ch. 466 had not been enacted.

January 28, 1921.

Theo. G. Lewis,

District Attorney,
Madison, Wisconsin.

I have your letter of January 25, inquiring whether Dane
county may recover from the city of Madison about 815,000
of mothers' pension money which was advanced by the
county to the city during 1919, prior to the date on which
ch. 466, laws of 1919, became effective. This chapter amend
ed sec. 48.33, Stats., in such manner as to make mothers'
pensions a charge against the county only (except in the case
of Milwaukee county) and abolish the previous system
of having the pension money paid out first by the county
and recovered back by it from the various towns, villages
and cities benefited.

The question which you ask has already been answered by
this department in two opinions given under dates of No
vember 18 and December 8, 1919. VHI Op. Atty. Gen. 803,
845. It was there held that since the effective dale of ch. 466,

which was July 5, 1919, the law has provided no machinery
whereby the county may reimburse itself from the towns,
villages and cities for advances made prior to July 5, hence
such advances cannot be recovered. A rcexamination of
the question convinces me that these two previous opinions
correctly construe the law.
RMH
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Bonds—Bridges and Highways—Legislature may authorize
sale at less than par of bonds heretofore valid under sees.
1317m-12 and 1317m-12a, but not yet disposed of.

January 28, 1921.

Honorable Alexander E. Matheson,
Assemblyman.

You ask to be advised of my opinion as to whether it is
possible for the legislature to authorize counties to sell at
less than par highway improvement bonds which have here
tofore been authorized by action of the county board and a
referendum under sec. 1317/n-12a without resubmitting the
proposition to the voters.

It is the opinion of this department that such authority
may validly be given to the several county boards. No con
stitutional provision is called to mind which stands in the
way of such authorization. The requirements that such
bonds shall not be sold for less than par and that where the
proposed bond issue will result in a tax rate higher than the
fixed minimum a referendum must be had, are statutory re
quirements and therefore subject to the will of the lawmaking
body. As the law now stands such bonds up to a certain tax
rate limit may be issued without a referendum. The maxi
mum may be raised or entirely Avithdrawn, and such raise or
withdrawal may be made retroactive, that is, applicable to
the bonds heretofore voted but not issued. The authority of
the voters in the premises is wholly statutory and may be
given or withdrawn or even disregarded at the pleasure of
the legislature. The entire legislative authority in the county
may be vested in the county board (art. IV, sec. 22, Wis.
Const.), and what the legislature could have lieretofore
authorized without a referendum it "may now ratify or
authorize.

The conclusion is therefore reached that it is entirely within
the power of the legislature and that it would be legal for it
to enact a statute which would provide that all county high
way improvement bonds authorized prior to January 1,
1921, by any county board and a referendum to the electors
under sees. 1317/n-12 and 1317/7?-12a, Stats., and not yet
issued may be sold at less than par and for the best price
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obtainable; provided, however, that said bonds shall not
be sold at a price which will net the investor naore than six
per cent, or without proviso or limitation.

It follows also, if the foregoing conclusion is correct, that the
county board could be empowered to change the rate of
interest which such bonds shall bear. Most likely the legis
lature would, in the event that it took such action, be in
clined to hedge the county board with some restrictions as to
the rate which the bonds would net and also as to the ma

jority of the m.embers of the county board that would be
needed for authorizing such extraordinary action. Probably
a three-fourths vote should be required.
EEB

Public Officers—Constable is entitled to tax mileage only
for trip actually made; mileage should be apportioned
among cases in which service was made in same trip.

January 31, 1921.

Irving Breakstone,

District Attorney,

Oconto, Wisconsin.

In your letter of January 27 you refer to a communication
from this department to one Mr. J. L. Echtner, and you
inquire whether it is the official opinion of this department
that but one mileage can be charged where process is served
in different and distinct actions in one journey. You state
that you understand that the officer is entitled to only actual
mileage, but that as each is an individual case, it would seem
that he is actually traveling the full mileage from the initial
point at which the journey commences to the destination of
the party to be served. You also inquire as to how the mile
age would be apportioned among the different defendants.
The question in controversy is the fee to be charged by a
constable.

The statute involved is sec. 60.55, subsec. (10), which
reads thus:

"For each mile actually traveled, going and returning
to serve any process or to give or to post up notices, ten
cents; but he shall serve all process and papers in any one
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action which may then be in his hands for service, which can
be served at the same time and upon all persons upon whom
service is required, who can be served in the same journey;
and he shall be entitled to one mileage for the greatest dis
tance actually traveled to make such service and no more."

You will note that this section authorizes a mileage only
for actual travel. In sec. 59.28, being the fee bill for sheriffs,
subsec. (27) provides:

"Traveling to serve any criminal process for every mile
actually traveled ten cents per mile, whether in the county
from which process issued or not, and actual and necessary
disbursements for lioard and conveyance of prisoner."

In an official opinion rendered by this department on
September 14, 1910 (see Op. Atty. Gen. for 1912, 346) it was
held that only one mileage could be taxed. It was said, p. 347:

"* * * In the three cases he has made only one trip and
therefore is entitled to only the actual travel and this might
be apportioned amongst the three cases. I have been unable
to find a decision of our court but I am of the opinion that
under the wording of this statute this would be the ruling
of the court."

Although this opinion was published nearly ten years ago,
the legislature has not deemed it necessary to amend this
law, and has thus acquiesced in the opinion rendered by this
department. I believe, therefore, in view of the fact that the
same language is used in the statute here under considera
tion, tha t a similar ruling should be made concerning the fees
of a constable. He is to receive mileage for miles actually
traveled, and the cost should be apportioned among the de
fendants in the different cases.

While our court has not passed on this question, the general
rule is laid down in 23 Am. & Eng. Ency. of Law (2d ed.)
389, as follows:

"Only One Mileage Fee is Chargeable where only one
trip is made, although the matters attended to might have
been the subject of two or more trips."

In the case of Redfield v. Shelby County, 64 la. 11, it was
held:
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"Where a sheriff had for service upon one person seven
subpoenas in as many state cases, and he made but one trip
in serving them all, held that he was entitled to mileage for
one trip only." (Syllabus.)

The statutes upon which this decision was predicated
read:

"Mileage in all cases required by law, going and returning,
per mile, nve cents."

The court said, p. 12:

"* * * The theory of the statute doubtless is that five
cents per mile each way for actual travel is reasonable com
pensation, and we see nothing in the language of the statute
which would justify the allowance of more in a case like the
present."

In the case of County of Logan v. Doan, 34 Neb. 104, it was
held that the only compensation for serving election notices
to which a sheriff was entitled was five cents a mile for each

mile actually and necessarily traveled, and that where a
sheriff, at the same time and place, posts notices of two elec
tions, he is entitled to mileage for only one trip. The court
said, p. 106:

"* * * Under the section of the statute above referred to,
a sheriff is entitled to five cents a mile for each mile actually
and necessarily traveled, and no more. He has already re
ceived mileage for one journey, and to allow him again for
the same trip would be double compensation, which is un
authorized."

The Nebraska statute giving the sheriff traveling expenses
is as follows: "for each mile actually and necessarily traveled,
five cents."

See also Barnes v. Marion Co., 54 la. 482.

It is true that in the case of Vannaila v. Brewer, 85 111. 114,

the supreme court of Illinois, under a statute worded some
what differently, held that mileage could be charged for each
subpoena actually served, although only one trip was made
in serving a number of subpoenas. This is, however, in an old
decision, rendered prior to the decisions in the Iowa and
Nebraska courts.
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In the case J5. <Sc M. R. Co. v. Beebe, 14 Neb. 463, it was held
that the costs should be taxed on the basis of one trip only
where papers were served for two cases, and that the costs
should be apportioned between the two cases.

In harmony with the former ruling of this department
above referred to, and the similarity between the statutes
there construed and the statute here under consideration,
and the authorities herein cited, I am of the opinion that
the constable is entitled to tax mileage only for trips actually
made when serving summonses in separate actions, and that
the mileage should be apportioned among the cases in which
services were rendered by serving summonses.
JEM

Legislature—Taxation—Members of legislature are liable
to federal tax upon passenger transportation charges.

January 31, 1921.

Honorable Edmund B. Grunwald,

Assemblyman.

It is quite a common practice with some members of the
legislature to visit their homes or go to their places of business
during a regular session of the legislature. You have raised
the question whether members of the legislature when travel
ing on the railroad in making such trips are liable to the 8 per
cent tax levied by act of congress, dated. October 3, 1917,
upon the amount paid for transportation of persons.
At first blush it might seem that the answer to your ques

tion turns upon the capacity in which the person is traveling.
It m.ight be thought that the member would be exempt from
the tax if traveling upon state business, that is, in his official
capacity, and that he would be liable to the tax if traveling
for his personal pleasure or upon his personal business. With
reference to the capacity in which a member travels upon
those trips, attention is called to an opinion rendered by this
department December 27, 1917, to the governor. VI Op.
Atty. Gen. 826. That opinion deals with the matter of re-
im.bursing the lieutenant governor for expenses incurred when
traveling between his home and Madison during a legislative
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session. If he was traveling in the Ime of duty and in the
service of the state, he was entitled to reimbursement, other
wise he was not. The opinion was written by Attorney Gen
eral Owen himself after a long deliberation and after a very
thorough examination of the subject, and it was held that the
travel was of a private character and that reimbursement
could not be made. The following is quoted from thai
opinion, 829-830:

"* * * The regular sessions of the legislature convene
on the second Wednesday of January in each odd-numbered
year, and continue until the business of the session is fully
transacted. The regular session of the legislature is a con
tinuous proceeding. It is an entirety. In contemplation of
law there are no breaks or interruptions in its continuity.
From the second day of Januaiy until the adjournment
sine die the legislature is said to be in session. The legislative
employes are compensated for the session. The principal
officers, as the clerk and sergeant-at-arms, are compensated
in a lump sum for the session. Other employes are compen
sated by the day, but for every day, from the beginning to
the end of the session. Members of the legislature are al
lowed expenses for one trip in going to and retuniing from
the legislative session. They are not compensated for any
trips from their home to the seat of government during the
session. In practice, many of them remain during the entire
session. It is plainly contemplated by the constitution that
members of the legislature shall have an official location and
station at Madison during legislative sessions, as much as
state officers have such location during their official terms.

'From these considerations I cannot resist the conclusion
that wherever tlie lieutenant governor may have his home,
whether or not he sees fit to establish it at Madison during the
legislative sessions, the seat of government is his official
place during such sessions, and that any traveling he may
indulge in during tliat time between his home and Madison
cannot be said to be on official business but must be con
sidered to be for his personal comfort and convenience, and
must be at his personal, and not at public, expense."

But upon examination of the statute imposing this tax and
the departmental regulations for its enforcement it is made
plain that the answer to the question depends upon whether
or not the railway service is paid for by the state and not by
the passenger, rather than upon whether or not the passen
ger is traveling in the performance of his official duties, and
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here let me say that this question is entirely a federal ques
tion. The tax is imposed by act of congress, and that act is
officially construed and it is administered by the treasury
department and the courts of the United States. Every one is
bound by the interpretation which those authorities place
upon the statute.

The act in question imposes

"(c) a tax equivalent to eight per centum of the amount
paid for the transportation of persons by rail or water, or
by any form of mechanical motor power on a regular estab
lished line when in competition with carriers by rail or water,
from one point in the United States to another * * * not
including * * * transportation the fare for which does not
exceed 35 cents, * * Sec. 5587 Barnes' Fed. Code 1919
(Act Oct. 3,1917, ch.63, sec. 500,40 U. S. Stats, at Large 316).

The exemption provision is narrow and restricted and
reads as follows:

"That no tax shall be imposed under section five hundred
upon any payment received for services rendered to the
United States, or any State, Territory, or the District of
Columbia. The right to exemption under this section shall
be evidenced in such manner as the Commissioner of Internal
Revenue, with the approval of the Secretary of the Treasury,
may by regulation prescribe." Sec. 5589, Barnes' Fed. Code
(40 U. S. Stats, at Large 315).

Regulation 49 promulgated by the commissioner of in
ternal revenue with the approval of the secretary of the
treasury, relating to the collection of taxes upon transporta
tion, prescribes an exemption certificate for passengers
(p. 29, Regulation No. 49). The state official or employe is
required to certify that the transportation fare has been or will
be paid by the state. Said certification is in addition to certi
fying that the transportation fare or expense of travel is
incurred in the performance of official duties.

The exemption in favor of a state from this tax has been
construed to include every political subdivision thereof
(p. 27). Hence, where the transportation service is paid for by
a county, city, village or to^vn, no tax is to be imposed.

Now whatever may be the capacity in which members of
the legislature travel between their homes and the state
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capitol'during sessions of the legislature, it is certain that the
state does not pay for the transportation and it is therefore
obvious that they do not bring themselves within the terms
of the exemption found in the federal transportation act.
Upon the foregoing considerations I have reached the con

clusion that members of the legislature in making week-end
trips to their homes do not travel in the performance of
official duties but for their private pleasure or advantage, and
that in making said trips they are not exempt from the
federal transportation tax upon passenger fares.
EEB

,  ' -a" • ■(!' '
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Elections—Judicial Nominations—Outside of Milwaukee

county there is no requirement as to number of election dis
tricts in which signers of nomination papers, under sec.
5.26, must reside.

February 1, 1921.
Peter Fisher. Jr.,

District Ailorney,
Kenosha, Wisconsin.

The question has arisen in your county as to whether it
is necessary for candidates for a judicial office to be voted
for throughout the county to circulate or have circulated
nomination papers in one-sixth of the voting precincts, and
you ask for an interpretation of sec. 5.26, Stats., which
provides for independent and nonpartisan nominations for
judicial and other elections. You state that it is your opinion
that it is not necessary- to have such papers circulated in
any specified number of voting precincts.
Your opinion is in harmony with the opinions heretofore

expressed by this department, V Op. Atty. Gen. 257; VIII
Op. Atty. Gen. 167; IX Op. Atty. Gen. 390, 393.

Sec. 5.26 provides a complete scheme for judicial nomina
tions. It needs the help of no other statute. It provides the
percentages of electors which are necessary and permitted
on judicial nomination papers and the minimum number of
signers, and how the signatures thereto shall be made, and
how the nominations papers shall be verified and when and
where they shall be filed. It differs in several particulars
from the requirements of the sections which prescribe the
manner of nominating candidates for a primary election.
The two modes or schemes of nominating candidates are
separate and quite distinct.
There is one exception to the rule above stated and that

goes to prove the soundness of our interpretation of sec.
5.26. That exception is found in subsec. (8), which sub
section relates to nominations in Milwaukee county and city,
and that subsection makes applicable in said county and
city "the general law relating to nomination of candidates
at September primaries."
With the one exception noted, it is the opinion of this de

partment that in making nominations under sec. 5.26 it is
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not required that the papers be circulated in any particular
number of election districts or precincts. In short, it is only
necessary to comply with the provisions of this section.
EEB

Intoxicating Liquors—Permit to sell nonintoxicating
liquors for two months, for which $30 is paid, is void.

February 2, 1921.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

In your letter of January 29 you submit a question in
volving the construction of the Mulberger law, relative to
the license fee which may be charged by the local authorities.
You state that in one instance the municipality passed an
ordinance, in the month of May, 1920, charging $75 for a
license fee for the year, but as an additional part of the
ordinance, it was decreed that the licensee should pay the
sum of $30 from the time the ordinance was passed until
the beginning of the fiscal year on July 1. In other words,
they charged $30 for the privilege of doing this business for
a period of two months. You say that it is contended by
some of the licensees that this is charging at the rate of
$180 per year and thus exceeds the maximum provided by
law; that the municipality, however, defends its position
upon the ground that they have a right to charge anything
under $100 for any part of the lime up to the end of the
fiscal year, and that the privilege of doing the business dates
back to the time the act became effective, which was January
16, 1920. You inquire whether this ordinance is valid as to
that part of it which charges the specific sum of $30 for the
privilege of operating said business for the balance of the
fiscal year ending July 1, 1920, if such charge was at a pro
portionate rate of greater than $100 per annum.
Under sec. 1548, Stats. 1898, as it read prior to the enact

ment of the Mulberger law, our supreme court held, in the
case of State ex ret. Treat v. Ilammel, 134 Wis. 61, that the
local authorities were not authorized to accept less than the
prescribed amount before issuing the license, although the
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license m,ay cover only a part of the then'current license
year, and that the payment of the full fee prescribed before
the license issued was a condition precedent to the validity
of such license.

The present law is not worded the same as the former law,
and the answer to your question depends upon the construc
tion to be given to the present law. Sec. 1569—10, so far as
here relevant, provides:

"The common council of cities, the village board of villages
and the town board of towns for the purpose of regulating and
enforcing the sanitary conduct of places in which nonintoxi-
cating beverages as defined in section 1569—3 hereof are
manufactured or sold may pass ordinances fixing the terms
and conditions under which such places may be con
ducted and operated and may limit the number of such
places, and the locations at which such business or any part
thereof may be conducted, and may require that any person
who wishes to operate any such business shall first procure
a permit (which permit may be revoked for failure to comply
with the conditions of this act or any ordinances relating to
said business). A fee of not more than one hundred dollars
per annum may be exacted before the granting of such permit
and shall be payable in such amounts and at such times as
may be fixed by ordinance. The commodities to be sold
under such permit may be separated into classes and a
separate fee may be exacted for each class not exceeding in
all the maximum of one liundred dollars."

This section was enacted in ch. 556, laws of 1919. At the

same session of the legislature but at a subsequent date
ch. 685 was enacted, which contained sec. 1569—23, subsec.
1 of which reads thus:

"No person shall sell, vend, or traffic in fermented malt
or vinous nonintoxicating beverages as defined in chapter
556, laws of 1919, without a permit as provided in said act,
the minimum fee for which shall be fifty dollars. All such
permits shall be issued by the town, village or city clerks
and shall designate the premises for which such permit is
granted and shall expire on the first day of July next after
their issuance."

You will note that in this latter statute it is provided that
the minimum fee for the permit shall be $50. This being a
provision of law enacted at a later date than the provisions
of sec. 1569—10 above quoted, under well-known rules of
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staliitory construction, it is controlling, and the prior
statute must he construed as in harmony with it or modi
fied by it. The provision in sec. 1569—10 that a fee of not
more than §100 per annum may be exacted before the
granting of such permit and shall be payable in such amounts
and at such times as may be fixed by ordinance, definitely
determines the maximum amount which may be charged for
a permit, while sec. 1569—23 fixes the minimum amount.
Any ordinance which is inconsistent with these provisions
violates them and is void. The ordinance referred to in

your letter provides for the granting of a permit for $30,
and this being less than the minimum, such provision is
clearly void.
Your question is therefore answered in the negative.

JEM

Bridges and Higbwaijs—Municipal Corporations—Towns
— Taxation—Limitations on taxing power of town meeting
and town board discussed.

February 2, 1921.
Honorable C. H. Werden,

State Senator.

Under date of January 28, 1921, you submitted this
question:

"Does sec. 60.18 limit the powers conferred by sec. 1240,
or is the limitation of one and one fourth per cent mentioned
in 60.18, an absolute limitation of both town boards and
electors as to raising money for road purposes and all town
purposes?"

It is the opinion of this department that the first named
section is a grant of and also an absolute limit upon the
taxing power of the town meeting and that sec. 1240 contains
limitation upon the taxing power of the town board. The
limitation in the last named section applies to highway and
bridge taxes only, whereas the rate limitation in the other
section includes taxes levied for various purposes.
The portion of sec. 60.18 which determines the answer

to your question is as follows:
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"The qualified electors of each town shall have power at
any annual town meeting by vote:
"(1) Raising Money; Limitations. To raise money for

the repair and Iniilding of roads or bridges, or either; for the
support of the poor and defraying all other charges and
expenses of the town, not exceeding in the aggregate, ex
clusive of taxes for schools and liabilities theretofore law
fully incurred ♦ * * one per centum of the assessed
valuation of such town for the preceding year as equalized
by the town board of review; except that an additional sum
not exceeding one-fourth of one per centum of said valuation
may be raised for the repair of highways and bridges;
«  « *"

Aside from taxes levied for school purposes and to dis
charge liabilities which have been lawfully incurred in the
past, the town meeting in voting taxes for all town purposes
is confined to levies which will produce a rate that does not
exceed per cent. Language cannot make that limitation
plainer. The natural evident m.eaning of the statute is the
only one which can be found in it. You will notethattheone
per centum limitation has not exclusive reference to roads
or bridges. The 2^ mill limitation, on the other hand, has
to do with taxes levied exclusively for repair of highways
and bridges.

Sec. 1240 is found in the chapter devoted to highways and
bridges. Sec. 1239 requires the supervisors to meet after
the annual town meeting and before the second Monday of
May and assess the highway taxes for the ensuing year.

"Section 1240. In making an assessment of highway
taxes the supervisors shall proceed as follows:
"(1) The highway taxes, to an amount of not less than

one nor more than seven mills on the dollar, shall be as
sessed * ♦ provided, that in addition to such amount
there may be assessed any additional amount which shall
have been authorized by the last preceding annual town
meeting, not exceeding/n a//ten mills on the dollar * ♦ *;
provided further, that no town containing less than five
hundred inhaliitants shall levy or collect in any year a high
way tax of more than two thousand dollars, * * * not
including the amount voted and levied under sections 1317/n-
1 to 13177n-15, * * * and that no town containing two
congressional townships or more and more than five hundred
inhabitants shall levy or collect a highway tax, * * ♦ •
not including any amount raised under the provisions of
sections 1317/n-l to 1317/n-15, * * * of more than three
thousand dollars in any year."
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Barring taxes raised under the slate aid law, the maximum
of taxes which can be voted or assessed both by the town
meeting and the supervisors of the town in any year is §2,000
or S3,000, depending upon the population and area of the
town, and is also limited to a rate of one cent on each dollar
of assessed valuation. When no such taxes are voted by the
town meeting the supervisors may assess a seven mills
tax or less. The power of the supervisors, however, may be
enlarged by action of the town meeting to the point of one
per cent, provided always that the town meeting has not
restricted its owm power to vote highway taxes by voting
taxes for support of the poor and other town charges and
thereby producing a tax rate in excess of the limitation con
tained in sec. 60.18. Should a town meeting vote sums for
support of the poor and other town charges aside from high
ways which would produce a tax rate of one per cent, it
would thereby deprive itself of power to vote any town
highway taxes except for repair of highways and bridges,
as to which tax there is a one-fourth per cent limit, but the
supervisors of the town could, notwithstanding those facts,
levy highway taxes up to seven mills and are required by
statute to impose at least a one mill tax.

It might be well to add that there is some conflict between
these two sections of the statute and their true meaning
is not easy to ascertain. No one can state with confidence
that he knows just what the meaning of the two sections
is and for that reason it is highly desirable that the legislature
re-enact the same so amended as to make their meaning
entirely plain.
EEB

Education—Schools—Transportation of Pupils—Under sub-
sec. (4), sec. 40.16, Stats., school board may contract to
pay for board of pupils who are boarded by their mother at
temporary domicile which has been established for that
purpose near school and remote from their permanent
home.

February 2, 1921.
FIonorable C. H. Werden,

State Senator.

Under date of January 28 you call attention to sec.
40.16, Stats., particularly to subsec. (4) thereof, and ask to
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be advised whether under that statute a mother could move
from her permanent home, which is so remote from the
school as to compel the district to make provision for trans
portation or for board, to temporary quarters near the school-
house for the school term, and under contract with the school
board receive compensation for there boarding and lodging
her children who are required by law to attend school.

Sec. 40.16 first makes provision for transporting to and
from the district school children of school age who reside
more than two miles from a district school. That section
further provides:

"(4) If in the judgment of the school board of any district
it is to the interest of the district to provide board and
lodging in lieu of transportation for all or a part of the period
for which transportation has been authorized by the electors
or is required by law for children residing more than four
miles from the nearest school * * *, it shall be legal
and shall be the duty of such school board to make arrange
ments whercl)y such children shall be boarded in a suitable
place not more than one mile from a school. The school
board shall make a contract with the person or persons with
whom such child or children board, and shall pay for the
board and lodging * * * out of the fund provided for
transportation, provided the amount so paid for board and
lodging of any child shall not exceed two dollars and seventy-
five cents pei school week of five days."

It is the opinion of this department that this statute an
swers your inquiry in the affirmative. Of course the primary
object of maintaining public schools and requiring children
to attend school is the education of our youth. That object
is the justification for imposing the burden of transporting
children who reside remote from school facilities. Under the
circumstances stated, the school board is required, if possible,
to furnish board and lodging near the schoolhouse in lieu
of furnishing transportation. The only conditions named in
the statute for entering into a contract to board and lodge
children are remoteness from the school, the advantage to
the district of boarding rather than transporting a child
or children, and the existence of some person who will
furnish suitable board and lodge the children near the school
for the price named. A contract under which the mother of
school children establishes a temporary domicile near the
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school and there boards and lodges her children, for which
board the district pays $2.75 per week per child, is strictly
within the letter of the statute, and we do not think such a
contract violates the spirit of the statute. Certainly there is
no objection that children should, board with their mother
rather than with a stranger. On the contrary, such arrange
ment is very much to be desired. All recognize the advantage
of children having parental care and guidance. One of the
objections to be urged against the scheme for boarding pupils
is that children under that plan are ordinarily removed from
parental care and when not in school will not be looked
after by anyone who has a sufTicient interest in them.
Nor does the arrangement which your question proposes

suggest an unheard-of practice. Many instances could be
cited where a m.other took up a temporary abode during a
school year for the purpose of looking after her children
and supplying them with board and lodging near a school
during a portion of a school year.
EEB

Corporations—Words and Phrases—Securities—"Benefi
cial debentures" issued and sold by a common law trust are
"securities" sold by a "company" within the meaning of
sec. 1753—48, Stats.

February 3, 1921.

G. S. Canright, Director,
Securities Division,

Railroad Commission.

I have your letter of February 1, requesting an opinion
as to whether the operations of the Co-operative Society of
America constitute the selling of securities within the mean
ing of the Wisconsin securities law of 1919.
You state that the society, which is an unincorporated

common law trust administered by three trustees, has its
headquarters in Chicago and its agents are taking sub
scriptions from residents of Wisconsin for so-called "con
tributions" to a fund to be used by the trustees for the pur
pose of leasing, equipping, and stocking a co-operative store
in the home city of the subscriber. The subscription blank,
of which you have furnished me a copy, further provides
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that, if the store is not opened within a specified time, the
subscription money is to be returned. But, if such store is
opened, it is to be added to the chain of stores conducted by
the Rochdale Wholesale Company. The latter company is
to pay for such store in "beneficial debentures" issued by
the Co-operative Society of America, and as soon as the in
dividual subscriber has completed the payment of his
subscription he is to receive a certain number of these
beneficial debentures in full payment and satisfaction of
his interest in the store. Until he receives Ihe debentures he
is to be paid 4T^% interest on the partial payments made by
him, but from the time he receives the debentures he is to
have, in lieu of interest, such profit sharing dividends as
the trustees of the Co-operative Society may from time to
time pay. The subscription blank is signed by the subscriber
and the organizer of the society.

I am satisfied that the Co-operative Societyis a"company"
and is engaged in the sale of "securities" within the meaning
of the Wisconsin securities law.

Sec. 1753—'18 defines a "company" as including

"associations, joint stock companies, partnerships, trusts,
common law companies, or any other form or organization
*  * * whether incorporated or unincorporated"

whose securities are sold within the slate. The Co-oper
ative Society of America comes within both the specific
designation of "trusts" and the more general language with
reference to unincorporated organizations.

Sec. 1753—^18 defines "securities" as

"any bonds, stocks, notes or other obligations or evidences of
indebtedness or of title which constitutes evidence of, or is
secured by, title to, interest in or lien upon any or all of the
property or profits of such company."

The subscription blank in question is evidence of an
agreement whereby the subscriber is to receive "beneficial
debentures'* evidencing his interest in the Co-operative So
ciety of America. Such debentures, as appears from the
trust deed, of which you have submitted a copy, are dated
December 1, 1920, and recite the following:

"This is to certify that there is owing to the registered
holder hereof the sum of Fifty ($50.00) Dollars, payable on
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the 20th day of February 1940, together with the accumula
tions and profits attnbutable thereto, by the undersigned as
Trustees acting under the designation of the Co-operative
Society of America. This is one of a series of Two Million
(2,000,000) Beneficial Debentures * * * secured by a
Trust Deed of even date therewith * * * on real
estate in Chicago Illinois * * * The holder hereof shall
be entitled to profit sharing dividends payable by the Trus
tees as more fully provided in said Trust Deed."

The real estate referred to consists of a tract of land in
Chicago, which was transferred by Edith S. Parker to the
trustees in February, 1919. Thus the debentures on their
face are "evidences of indebtedness" which constitute evi
dence of both "interest in * * * the profits" and "lien upon
* * * the property" of the society. They come squarely
within the statutory definition of "securities."
The fact that the trustees may decide not to establish

a store in the home community of the subscriber, in which
event they will return his money to him, is of no importance.
The promoters of any corporation may decide to abandon
the project (sec. 1773, Stats.), or they may make their
subscription contracts expressly conditioned upon the hap
pening of some contingency, without in the least affecting
the status of their offers as "securities" within the meaning
of the law. The subscriber's contract in the present case is
a definite agreement under which he is either to receive
securities called beneficial debentures, or he is to receive his
money back.

I am, therefore, of the opinion that, under sec. 1753—50,
Stats., it is unlawful for the society, or any of its agents, to
take subscriptions under the form submitted until it shall
first have secured a permit from the railroad commission.
RMH

-.
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Insurance—Insured is ordinary creditor to extent of pro
rata portion of premium when insurance premium is not
held as deposit for insured. Indorsement specified in sec.
1941—63s merely removes preference of claim.

February 3, 1921.
Honorable Platt Whitman,

Commissioner of Insurance.

Under date of January 28 you call our attention to sec.
19461, Stats., providing as follows:

"Any company, association or corporation transacting the
business of insuring property against loss or damage from
any cause except steam boiler, flywheel or elevator insurance
shall, except as is otherwise provided by any provision ap
plicable to any class of insurance companies, cancel any
policy at any time, by request of the party insured or his as
signee, and return to said party the amount of premium paid,
less the earned premium for the expired portion of the full
term for which the policy has been issued as specified in the

" following tables:" (then follow the tables),

and sec. 1941—63s, providing as follows:

"Unless otherwise specified in an indorsement on the
policy, which is hereby authorized, the company shall hold
as a deposit in trust for the insured, for which he shall have a
preferred claim, a pro rata part of the premiums paid on every
standard fire insurance policy."

You state that a domestic mutual insurance company,
which issues the standard fire policy, has placed an indorse
ment on each policy issued to the effect that the company
does not hold a pro rata part of the premium paid as a
deposit in trust for the insured. You state further that this
company has issued surplus notes, payable only from the
surplus of said insurance company after providing for all
legal reserves and liabilities, which notes provide that such
indebtedness shall not be a liability or claim against any
other assets of said insurance company; that this company
does not set up any unearned premium reserve as a liability
against cancellations under sec. 19461, and that their amount
of money on hand does not equal their liability for unearned
premiums. Under this condition they wish to use part of
this cash on hand toward paying off their surplus notes.
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You request an opinion whether, in view of the indorse
ment on the policies, pursuant to sec. 1941—63s, and in view
of the conditions of the surplus notes above recited, any
part of the money on hand can now be applied toward the
payment of such surplus notes; in other words, whether the
indorsement on the policies above referred to relieves the
company from liability to the policyholder for his unearned
premium, as provided in sec. 1946rf, or whether it merely
operates to divest him of the rights of a preferred creditor.
In view of the plain provisions of the statutes above

quoted, this company is not authorized to use the cash on
hand toward paying off the surplus notes above described.
The indorsement on the policy which has been made pur
suant to sec. 1941—63s does not relieve the company from
liability to the policyholder for his unearned premium. It
simply makes him an ordinary creditor therefor and divests
him of his character as a preferred creditor, but the obliga
tion to him still remains.

WJM

Public Health—Embalming—Under sec. 1409—1, Stats.,
state health ofTicer has no authority to compel, under
penalty of revocation of license, attendance of embalmers
at any particular lecture, discussion, or course of study.

February 4, 1921.

Dr. C. a. Harper,
State Health Officer.

In your letter of January 27 you ask whether, under the
authority given to the state board of health by sec. 1409—1,
Stats., the board can require licensed embalmers to attend
certain lectures or courses of instruction, under penalty of
revocation of license.

You are advised that the law does not clothe the board

with authority to fix the source from which the embalmers'
qualifications shall come. The board may require an ex
amination and fix the standard of qualifications for licensees.
The board may also require, as a condition precedent to
reissue of a license, that proof be made that the applicant
has kept informed in a general way upon modern methods of
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scientific embalming. The board has no power, however,
to compel, under penalty of revocation of license, the at
tendance upon any particular lecture, discussion, or course of
study.
JFB

Criminal Law—Moving Picture Shows—One who operates
moving picture show in which immoral picture is shown may
be prosecuted under sec. 4590, Stats.

0. L. Glen, February 4, 1921.
District Attorney,

Clintonville, Wisconsin.
In your communication of January 31 you state that

complaint is made to you that some of the moving pictures,
or moving picture houses, are running immoral films or such
as tend to impair the morals of children and young persons
who attend them. You ask to be advised what remedy you
have in this matter. There is no statute in this state which

prohibits immoral moving picture shows, although there is a
bill in the legislature which has that object in view.* I am of
the opinion, however, that sec. 4590 of the Wisconsin statutes
is broad enough to afford a remedy in your case. It contains
the following, par. 1:

"Any person who shall import, print, publish, sell or dis
tribute or give away any book or pamphlet, ballad, printed
paper or other thing containing obscene language, prints,
pictures, figures or descriptions manifestly tending to the
corruption of the morals of youth, or shall introduce into any
family, school or place of education, or shall buy, procure,
receive or have in his possession any such book, pamphlet,
ballad or printed paper or other thing, either for the purpose
of loan, sale, exhibition or circulation or giving away, or with
intent to introduce the same into any family, school or place
of education shall be punished by imprisonment in the county
jail not more than one year or by fine not exceeding five hun
dred dollars; * *

There are other provisions in this section which may be
applicable in certain cases, but it seems to me that under this
provision a person who exhibits or publishes immoral mov-

•No. 215, S.
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mg pictures may be convicted. There is no censorship of
movies in this state, nor is there a national law covering such
cases. There is a private censorship called the National
Board of Censors, New York City, which purports to censor
all moving pictures and exert moral influence by with
holding its approval from such shows as are immoral or
tend to impair the morals of children and 3'oung people.

I may further add that under sec. 930, municipalities of
the state are permitted to regulate public shows and exhi
bitions, and in this way a local ordinance may be passed to
meet the local situation.'

See also par. 3, sec. 4590.

JEM

Optometry—One who examines eyes and fits glasses for
railroad men engaged in interstate commerce is not exempt
Irom Wisconsin optometry law.

February 4, 1921.
Mr. Charles D. Waugh, Secretary,

Wisconsin Board of Examiners in Optometry,
Milwaukee, Wisconsin.

You state in your letter of February 1 that K., of St.
I'aul, has been sending into this state one of his employes to
examine the eyes of and furnish glasses to railroad men;
that as this employe is not licensed to practice optometry in
Wisconsin, you informed Mr. K. by letter that his employe
was violating the laws of Wisconsin, and that you received a
reply from him, which you enclose. You inquire whether the
]»osition taken by Mr. K. is correct. Mr. K. states in his
letter that he has a contract with the Omaha Benefit Associa

tion, to refract the eyes of its members and that the secre
tary of said association contends that inasmuch as the work
is done on the property of the Omaha road, which is engaged
in interstate traffic, Mr. K.'s employe does not violate the
optometry law of this state, and that the law cannot apply
to him.

In sec. 1435/—35, Stats., the practice of optometry is
defined as follows:
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"The employment of any means, other than the use of
drugs, for the measurement of the powers of vision and the
adaption of lenses for the aid thereof."

Said section also prohibits the practice of optometry
in this state without first having obtained a certificate of
examination and of registration as provided in said section,
and 8 penalty is prescribed for violating its provisions.

As I understand it, Mr. K.'s position is that it is not
seriously controverted that his employe is practicing opto
metry in this state without a cei:tificate, but he contends
that his employe is not subject to the state law for the
reason that the people whom he treats are employed in
interstate commerce on the Omaha road.

The Wisconsin optometry law, as enacted, purports to
regulate the practice of optometry in this state under the
police power which the state has reseiwed to itself and never
has delegated to the federal government. In the case of
Price V. State, 168 Wis. 603, the constitutionality of this
law was upheld by our supreme court. Similar laws have
been enacted in forty different states, as appears from the
opinion in the Price case:

"This," our court says, "is indicative of a decidedly
preponderating opinion on the part of the American people
on the subject and indicates that the legislation under con
sideration is not 1 he product of legislative caprice."

That this regulation is not in violation of the constitution
of the United States is apparent from the decision of the
supreme couil of the Uniled States upholding a similar
statute enacted in the state of California. McNaughion v.
Johnson, 242 U. S. 344.

The constitutionality of statutes regulating the admission
of members of the medical profession has frequently been
passed upon and has also been upheld as a valid exercise of
the police power of the state. See State ex ret. Kellogg v.
Currens, 111 Wis. 431; 22 Am. & Eng. Ency. of Law (2d
ed.) 780. That such laws do not violate the state nor the
federal constitution is shown by the authorities cited in
30 Cyc. 1547, n. 18.

This statute does not interfere with interstate commerce
and. I have been unable to find any authorities or even any
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intimation in the authorities that the question of interstate
commerce is in any way involved in the enforcement of the
optometry law. This is a subject which congress has not seen
fit to regulate by federal statute, and there is no reason to
believe that the state statute is violative of any regulation
by federal law.
You are therefore advised that anyone Mr. K. sends

into this state to practice optometry without a license should
be prosecuted the same as any other person who violates
the optometry law.

JEM

Constitutional Law—Prisons—Pardons—Public OJficers—
Governor—Sees. 57.08, 57.09, and 57.10, Stats., are not
unconstitutional.

Unless provisions of sees. 57.08, 57.09, and 57.10, Stats.,
are complied with, governor has no jurisdiction to grant
pardon of any convict serving sentence of one year or more,
unless it be within ten days before time such convict would
be otherwise entitled to discharge.
Pardon granted contrary to provisions of such sections is

void.

February 5, 1921.
Honorable John J. Blaine,

Governor.

You have verbally requested an opinion as to the validity
and effect of sees. 57.08, 57.09, and 57.10, Stats.

Art. V, sec. 6 of our constitution provides:

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses
except treason and cases of impeachment, upon such condi
tions and with such restrictions and limitations as he may
think proper, subject to such regulations as may be provided
by law relative to the manner of applying for pardons."

Sees. 57.08, 57.09, and 57.10 provide:

"All applications for pardon of any convict serving
sentence of one year or more, except for pardons to be granted
within ten days next before the time when the convict would
be otherwise entitled to discharge pursuant to law, shall be
made and conducted in the manner hereinafter prescribed,
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and according to such additional regulations as may from
time to time be prescribed by the governor."

"Notice of such application, stating the name of the
convict, the crime of which he was convicted, the date and
term of his sentence, the place of his imprisonment, and the
date when the application will be filed with the governor,
shall be served upon the judge and the district attorney, if
they can be found, who participated in Ihe trial of the con
vict, at least three weeks before the filing of the application
and shall be published at least once each week for two succes
sive weeks before such filing in some newspaper of general
circulation in the county where the offense was committed,
or, if there be no such newspaper such notice shall be posted
in a conspicuous place on the door of the courthouse of such
county for three weeks before such filing and published once
each week for two consecutive weeks before such filing in
some newspaper published in an adjoining county."

"Each such application shall be accompanied by the
following papers:
"(1) The notice of application, with acknowledgments or

alTidavits showing due service and affidavits showing due
publication thereof, and of its posting whenever required by
law.
"(2) A certified copy of the whole record, including

docket entries, the indictment or information, pleas, tran
script of the testimony, and all other papers on file in the
court relating to the case.
"(3) A full verified statement by the applicant of all the

facts and reasons upon which the application is based.
"(4) Written communications from the judge and the

district attorney who participated in the trial of the convict,
if such can be obtained, indicating their views regarding the
application and stating briefly any circumstances within
their knowledge in aggravation or extenuation of the guilt of
the convict.
"(5) If the convict was sentenced for the crime of murder,

a recommendation of the judge in office when the application
is made in the circuit where the trial was had.
"(6) A certificate of the warden or keeper of the prison

where such convict shall have been confined showing whether
or not the convict has, during his confinement, conducted
himself in a peaceful and obedient manner."

It will be noted that all of these statutory requirements
have reference to the manner of applying for the pardon.
They all contemplate either the giving of notice to the public.
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and all persons interested, of the application for pardon, in
order that there may be an opportunity for all to be heard,
or the furnishing of information to the governor essential
to his being in a position to pass upon the merits of the
application.

"The pardoning power is not naturally nor necessarily an
executive function; and, where the constitution is silent,
vests no more in one branch of the government than in the
other." 29 Cyc. 1563.

The supreme court of Arizona says of the pardoning power:

"* * * It is not a power, under our system of govern
ment, inherent in any officer of the state, or any department
of the state. The people, in framing and adopting their
Constitution, could have lodged the power in the Legislature,
or in the Governor, secretary of state, and auditor, or either
of them, or in the members of this court, or cither of them, or,
as has been done in some of the state Constitutions, in a board
of pardons." Laird v. Sims, 147 P. 738, 739, 16 Ariz. 521.

In what really amounts to a dissenting opinion, Justice
Hooker of the supreme court of Michigan said of the pardon
ing power:

"* * ♦ It is as much an official duty as any other act.
It is lodged in the governor, not for the benefit of the convict
only, but for the welfare of the people, who may properly
insist upon the performance of that duty by him, if a pardon
is to be granted. * * *
"There arc many reasons why a power of this kind should

be confided to the highest executive officer. It involves a
wide discretion. The proceedings upon the trial may be
reviewed. New evidence may be taken upon which to rest
the pardon, thus, in effect, granting a new trial. It may be
ex parte, after the witnesses have disappeared or are dead.
It may be and often is based upon an alleged reform of an
offender. Youth or age may furnish an excuse for its exercise.
Petitions which a good-natured public sign without reading,
and importunities of interested persons and friends, may be
expected wherever there is hope of success. It is therefore of
the highest importance to the public that this power should
be carefully exercised, and that the fullest responsibility
should rest upon the person to whom it is confided. The
office of governor seems to be generally considered the proper
one with which to lodge such responsibility, and the public
have the right to insist upon his performance of the duty.



92 Opinions of the Attorney-General

*•* * * A loose exercise of the pardoning power is
greatly to be deplored. It is inexcusable. It is a blow at good
order, and is an additional hardship upon society, in its con
flict with crime and criminals,—a conflict which is irrepres
sible, and in which the criminal has many, and possibly
undue, advantages." Rich v. Chamberlain, 27 L.R.A. 573,
575, 104 Mich. 436, 62 N. W. 584.

"Where statutes passed by virtue of constitutional author
ity purport merely to regulate the manner in which pardons
shall be applied for, it is generally held that they do not
abrogate, limit, or in any way affect the constitutional
authority, jurisdiction, or power of the governor to grant
pardons; that they neither deprive him of any of his power,
nor restrict him in its exercise." 24 Am. & Eng. Encyc. of
Law (2d ed.) 556.

"Where the constitution of a state in conferring the
pardoning power upon the executive provides that the power
may be exercised only upon certain conditions, compliance
with these conditions is essential to the valid exercise of the
power." 24 Am. & Eng. Encyc. of Law (2d ed.) 555.

Here, as noted above, all that has been attempted is to
regulate the manner of applying for pardons. Very few
cases can be found in which any question has been raised as
to statutes such as ours, under constitutional provisions
similar to ours. It would seem to be self-evident that the

compliance with these regulations as to the manner of
applying for pardon is a condition precedent to the juris
diction of the governor to act upon such applications. To
hold otherwise would be to render that part of the constitu
tional provision which says that the power shall be subject
to such regulations as may be provided by law relative to the
manner of applying for pardons, as' well as the statutes
passed pursuant to such provision, nugatory. In the Arizona
case, heretofore referred to, the constitutional provision was
different from ours. Their constitutional provision is:

"The Governor shall have power to grant reprieves, com
mutations and pardons, after convictions, for all offenses
except treason and cases of impeachment, upon such condi
tions and with such restrictions and limitations as may be
provided by law."

Under this it was held that a law creating a board of
pardons with exclusive power to pass on and recommend
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pardons, and declaring that no pardon shall be granted by
the governor unless recommended by the board, adopted by
the people at a referendum, is valid. Laird v. Sims, supra.
The Michigan case referred to was under a constitutional

provision substantially the same as ours, and it was there
held that a statute providing a board of pardons to investi
gate the facts on petition for a pardon and to report the
results of their investigation with such recommendations as
to them should seem expedient, did not infringe upon the
constitutional power of the governor to grant a pardon or
commutation of sentence, the court holding that the rec
ommendations of such board had no binding force upon the
governor. Among other things the opinion by Grant, J.,
which was the opinion of the majority of the court upon this
question, said as to the constitutional provision:

"* * * That power [to pardon] is vested exclusively
in the governor of the state, and any law which restricted
this power would be unconstitutional and void. While,
however, the constitution unqualifiedly vests this power in
the governor, it, at the same lime and with equal clearness,
vests in the legislature the power to provide, by law, regula
tions relative to the manner of applying for pardons. Article
5, sec. 11. Under this power, it would clearly be competent
for the legislature to provide as regulations that the petition
or application should be under oath; that it should be first
submitted to the judge and prosecuting attorney, for them to
indorse thereon or attach thereto such statements as they
might deem proper to make touching the merits of the ap
plication, and designed to furnish the governor information
upon which to base his adion; that the testimony taken upon
the trial, if it exists, should accompany the petition; and that
testimony under oath should be taken at the prison or else
where bearing upon the reasons urged in the petition for
pardon. Is there any doubt of the right of the governor under
this constitutional provision, without any act of the legis
lature, to ask the opinion or advice of any of these oflicers,
or to ask either to examine the facts, the conduct of the
prisoner or any other material facts upon which conviction
was based, and report to him, without any abandonment of
his constitutional duty? How else can he obtain the neces
sary facts upon which to base intelligent action? In the
absence of any law providing regulations, the governor pos
sesses the undoubted right to require, as a condition pre
cedent to the consideration of application, that it shall be ac
companied by these statements. Certainly, a law which
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imposes no other regulations than those which he himself
might impose is not unconstitutional." Rich v. Chamberlain,
supra, pp. 576—577.

This statement seems to me to fully cover your incjuiry.
The regulations that have been prescribed are designed to
furnish the governor with the necessary facts upon which to
base intelligent action.
In a later Michigan case the court said:

*  * ■\^rQ (jQ deem it necessary to decide whetlier
the legislature possesses the power to require all petitions for
pardon to be presented and acted upon by the advisory board
of pardons before the governor can exercise executive
clemency. It is sulficient for the purposes of this case that
no such requirement is made bv the statue." People a.
Marsh, 125 Mich. 410, 415, 84 N. W. 472, 84 Am. St. R.
584,51 L.R.A.461.

The constitution of Washington provides:
"The pardoning power shall be vested in the governor,

under such regulations and restrictions as may be prescribed
by law." Art. Ill, sec. 9.

Bal. Code, sees. 204—^208, created a board of pardons, and
provided that all applications for pardons, before being
acted upon by the governor, should be submitted to the
board for its approval, rejection, or such advice thereon as
it might deem proper, and that it should make to the
governor such recommendations as it might deem just.

The supreme court of that state said:

"The authorily to regulate and restrict does not confer
the power to abrogate the executive function of pardon.
♦  ♦ *

legislature has evidently not attempted
by this act to limit the pardoning power of the governor."
State V. Jenkins, 20 Wash. 78, 79, 54 P. 765.

It was held that the governor was not bound to follow the
recommendations made by the board.

So, here, there has been no attempt to limit the pardoning
power of the governor. When once the statutory provision
with reference to the manner of applying for pardons has
been complied with, the power of the executive is absolute
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and unlimited. While the statute contemplates recommenda
tions by the judge and district attorney, or at least their
views as to the application, yet there is nothing that re
quires the executive to follow such recommendations or
views.

In Wyoming the constitutional provision is substantially
the same as ours. Prior to its becoming a state the territorial
legislature had enacted a law attempting to regulate the
manner of making such applications, and these provisions
were continued in force after Wyoming became a state.
The court says that these provisions had always been con
strued as not binding upon the governor, and that a contrary
construction, under territorial government, would have
rendered them invalid. It further states that it is inclined

to the belief that the true construction of such provisions has
not changed by reason of the change from a territory to a
state, and then takes up the constitutional provision, saying:

"* * * The last clause is the one relied on. But it is
quite apparent that it does not regulate the action or limit
the authority or jurisdiction of the Governor. He does not
apply for the remission of fines, or for pardons, or for com
mutations, or for reprieves. The applications are made to
him—not by him. The Governor has complete jurisdiction
to grant pardons except in cases of treason and impeach
ment. * * * qqie demurrer to the first defense is
sustained." In re Moore, 4 Wyo. 98, 104—105, 31 P. 980.

It will be noted that here the constitutional provision
was construed as it was because of the territorial laws that

had been in force prior to Wyoming becoming a state reg
ulating the manner of making application for pardons, and
it was deemed that it was not the intention of the framers of

the constitution to change the territorial law. While I am
not prepared to say that I altogether agree with the con
clusion reached by the Wyoming court, yet it is very clear
that no such considerations as existed there are present here.
It is not at all likely that our court would construe our con
stitutional provision in the same way.

In the case last cited the court further stated, p. 105:
"* * * Decisions in Indiana (Stale v. Dunning, 9 In

diana, 20; 16 Indiana, 497), apparently to the contrary, are
under a constitutional provision materially different from
ours."
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I shall have occasion shortly to consider the Indiana case
referred to.

The Louisiana court, in a case before it, said:

<«♦ ♦ ♦ 'phg power to pardon is indispensable, because
cases will occur in which this power alone can prevent wrong
and injustice; bufit will prove a curse to society instead of a
blessing where il is noL exercised with prudence, and in
strict conformity to the grant." Stale ex rel. Daniel v. Rose,
29 La. Ann. 755, 701.

In that case it was held that where the constitution gave
the governor the power, with the consent of the senate,
to grant pardons, a pardon granted without such consent
was a mere nullity, and the prisoner was subject to be re
turned to prison to serve out his sentence.

So here, the power given by the constitution to the
governor to grant pardons is subject to such regulations as
may be made by law relative to the manner of applying for
pardons. In my opinion a pardon granted where such re
gulations have not been complied with would be a mere
nullity and the person pardoned subject to be returned to
prison to serve out the balance of his term.

I believe further that the release upon such an invalid
pardon would be treated as essentially an escape, so that the
time during which the prisoner was out upon such a pardon
would not be considered as any part of his sentence, and he
would have the full unexpired term to serve.

The governor granting an application for pardon without
such provision having been complied with would certainly
be subject to impeachment. Just what other results would
follow from the granting, of such an application, it probably
is not necessary in this opinion to consider.

In Maine, the constitution gave the governor power,
with the advice and consent of the council, to grant pardons
(art. V, sec. 11, Const, of Maine, 1819). By ch. Ill, Public
Laws of Maine, 1876, the legislature provided that any
person sentenced to life imprisonment might present his
request to the supreme judicial court asking that an applica
tion for pardon or commution of sentence be presented to
the governor, and that the court, after a hearing, if it
should determine that such person was wrongfully convicted,
should make such an application to the governor.
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Upon a request by the governor for an opinion it was held
that such act

"must be considered a permissive and not exclusive method
of application for pardon in such cases; otherwise the act
must be held to be unccnstitutional." Opinion of Justices,
85 Me. 547, 548, 27 A. 468.

This, of course, was an entirely different situation than we
have here.

Under a constitutional provision that the governor

"shall have the power to grant reprieves, commutations, and
pardons, after conviction, for all oifenses, except treason and
cases of impeachment, subject to such regulations as may be
provided by law. * * * Provided, however, that the
General Assembly may, by law, constitute a council, to be
composed of officers of state, without whose advice and con
sent the governor shall not have power to grant paidons, in
any case, except such as may, by law, be left to his sole
power,"

the Indiana court said that, except in cases of treason and
impeachment, the governor

"can grant pardon, after conviction, subject to such regula
tions as may be piovided by law; though the legislature may
deprive him of the power of pardoning under any regulations,
without the advice of a council."

And under a constitutional provision that

"He shall have power to remit fines and forfeitures, under
such regulatiof-s as may be prescribed by law,"

the court said that

"the power of remission is not granted absolutely to the
governor, but only the power of exercising it pursuant to
legislative direction." Slate v. Dunning, 9 Ind. 20, 23, 24.

See also Rgan v. State, 176 Ind. 281, 95 N. E. 561.
So, here, the power of granting pardons is not given ab

solutely and unrestrictedly to the governor, but he has power
subject to such regulations as may be prescribed by law
relative to the manner of applying for them.
Under a constitutional provision similar to ours the New

York legislature passed a law providing:
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"Before any application for a pardon shall be presented to
the Governor, written notice thereof shall be served upon the
district attorney of the county in which the conviction shall
have ])een had, and proof of due service of such notice shall
be presented to the Governor before any such application
shall be acted on."

The county judge of Cayuga county said:

"* * * The Legislature could not have intended to
have made the Governor's jurisdiction to pardon to depend
upon an application made to him in a particular way. They
may compel a compliance with the law, but I cannot see how
they can divest him of his jurisdiction. Can we say that the
Governor has no power to pardon of his own motion, and on
facts known to himself, without any application being made
to him? I hold that the Governor had jurisdiction, and hav
ing exercised it, we cannot go behind the pardon to en([uire
into the regularity of the pioceedings on his part that pre
ceded it." Jn re Edijmoin, 8 How. PV. (N.Y.) 478,483—484.

This is the only case I have found that seem,s to squarely
rule against what appears to me to be the only reasonable
construction to be placed upon the constitutional provision.
This decision was by an inferior court, and I cannot believe
that it is good law. Even this decision, however, states that
the legislature may compel a compliance with the law by the
governor. Just how they would go about it to compel a
compliance is not stated. If the governor can be compelled
to comply with the law, I cannot conceive that his action
in total disregard of the law would be valid.
In Oklahoma, under a constitutional provision vesting

the pardoning power exclusively in the governor, it was
held that an act providing for a boai'd of pardons and that

"no pardons nor paroles shall be granted by the governor
until he shall present the matter to, and obtain the advice
of, the board of pardons and parole, but he may commute
death sentence of persons to imprisonment for life,"

was invalid, the court, among other things, saying:

"Under our Constitution the pardoning power is vested
exclusively in the governor of the slate, and any law which
restricted this powder would be unconslitulional and void.
The co-ordinate departments of the government have noth
ing to do with the pardoning power, "except that the legisla
ture may by law provide how applications may be made.
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*  * In re Ridley, 26 L.R.A. (N. S.) 110, 112, 3 Okla.
Grim. Rep. 350, 106 P. 540.

This, of course, is quite different from the provisions of
our statutes. Here the power of the executive to grant
pardons is not sought to be interfered with, the only regula
tion being that of the manner of applying for pardons, which
is expressly authorized by the constitution.

It is my opinion that sees. 57.08, 57.09, and 57.10 do not
infringe upon our constitutional provision, and are valid.
There are very good reasons for each of these requirements
as to the manner of applying for a pardon. In my opinion
a pardon granted where these provisions of the statute have
not been complied with is a mere nullity.

Corporations—Navigable Waters—Water Powers—Sec. 31.23
applies to driving of iron stakes into bed of navigable lake
and leaving them projecting and extending to level Just be
low water level.

February 7, 1921.

Conservation Commission.

Attention of W. E. Barber.
Sec. 31.23, Stats., provides:

"Every person oi corporation that shall obstruct any navi
gable waters and thereby impair the free navigation thereof,
*  * * shall forfeit for each such olTensc, and for each day
that the free navigation of sucii stream sliall be obstructed
by such bridge, boom., dam or other obstruction, a sum not
exceeding fifty dollars. * * ."

The entire matter of control and regulation of the navi-
able waters of this state is in the railroad commission.
Under sec. 31.24, subsec. (1),

"It shall be the duty of the commission to report to the
governor every forfeiture inclined under subsection (1) of
section 31.23 and every nuisance committed in violation of
section 31.25 and the governor sliall thereupon cause the
attorney-general, or some other person duly authorized by
the governor to act instead of the aLlomcy-general,to insti
tute proceedings to recover such forfeiture or abate such
nuisance."
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Subsec. (2) of that same section provides:

"It shall be the duty of the attorney-general, when so re-
quef Led by the governor, and otherwise the duty of the dis
trict attorney of the pioper county, to institute proceedings
to re.cover any forfeiture incurred under this chapter other
than those specified in subsection (1) of section 31.23."

It would seem advisable, therefore, that the railroad com
mission should he apprised of the facts and should report
the same to the governor. It is then in the power of the
governor to recjuest the attorney general to proceed to col
lect the forfeiture as above provided.

Tliis is the only statute that I have been able to find that
permits any action for the malicious conduct referred to.
This is not a criminal action hut is a civil action for forfeiture.

It would seem that there ought to be somewhere in the stat
utes a criminal penalty for acts such as are complained of if
it can he shown that they are done maliciously.
"With reference to the use of the water front between high-

water mark and low-water mark, you are informed that the
exposed land on the lake side of high-water mark is consid
ered the bottom of the lake and the ownership of such land is
is in the state for the benefit of the people. It can be used by
the public generally, subject, of course, to the rights of
riparians.
JFB

Public OJJicers—School Dislricl Officers—Village Clerk—
Where school district officer resigns remaining members may
fill such vacancy by appointment. Where such appointment
is not made according to law appointee is nevertheless a
de facto officer and holds under color of title.

Village clerk under sec. 17.26 has no authority to pass
upon legality of appointments made by remaining members
of board.

February 7, 1921.
George A. Hartman,

District Attorney,
Juneau, Wisconsin.

I quote the following statement of facts from your letter
of January 18:
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"At an annual school meeting of a joint school district A
was duly elected as director, the other school officers being
B, the treasurer, and C, the clerk. After the school meeting,
B, the tieasurer, resigned and his resignation was accepted
and A and C filled the vacancy in the office of treasurer by
appointing A treasurer; A then resigned as director; A failed
to qualify for the office of tieasurer and later, together with
C, the clerk, appointed D as director, who accepted and
qualified; C and D tlien declared the office of treasurer va
cant because A failed to qualify and appointed E as treas
urer."

You wish to know if D is legally ciualified to act as director
and if E is legally qualified to act as treasurer, and if they
are not legally qualified to act as such officers, should not
the vacancies be filled by the village clerk of the village in
which the joint school district schoolhouse is located.

Sec. 17.26 reads in part as follows:

"Vacancies in school district boards and boards of educa
tion operating under the general law or under special char
ters shall be filled as follows:
"(1) In boards the members of which are elected at the

annual school district meeting, by appointment by the re
maining members of the boards within ten days after the
vacancy occurs. If the vacancy is not so filled, the town,
village or city clerk, and in case of joint districts, the clerk
of the town, village or city in which the schoolhouse is situ
ated, shall fill such vacancy by appointment. Any person
upon being notified of his appointment shall be deemed to
have accepted the same unless within five days thereafter he
files with the clerk or director a written refusal to serve; and
any person so appointed shall hold office until the next an
nual meeting at which meeting the electors shall fill such
vacancy for the residue of the unexpired term."

Sec. 40.19, subd. (1), reads as follows:

"The treasurer shall, within ten days after his election or
appointment, execute and file an official bond, in double the
amount, as nearly as can be ascertained, of all the moneys
of the district to come into his hands, with sufficient sureties
approved by the director and clerk. He shall hold office until
his successor be elected or appointed and qualified as herein
provided. Whenever the director and clerk shall deem the
bond of the treasurer insufficient they shall demand an ad-
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ditional bond in such sum as they shall fix, conditioned, ap
proved and filed in the manner'aforesaid, within ten days
aftei such demand. Neither the director, clerk nor teacher
shall hold the office of treasurer in his own district."

C, the clerk, seems to be the only officer of this joint school
district who is a dc Jure officer and whose title to office is
not questioned. The right of D to hold the office of director
and of E to hold the office of treasurer can be determined
only by an action of quo warranlo. According to your letter,
however, there is no person who is claiming the office of
director in opposition to D and there is no person claiming
the office of treasurer in opposition to E. D and E are,
judging from your letter, officers dc faclo, and as such are
entitled to perform the duties of their offices until a dc jure
officer successfully establishes his title in a court of proper
jurisdiction. Until their rights to said offices have been
terniinated by the judgment of a competent court, they will
hold until their positions are properly filled by election at
the next annual school district meeting. Board of School
Directors v. Kuhnke, 155 Wis. 343; Slate ex rel. Kleinslcuber
V. Koiecki, 155 Wis. 66; In re Woolcott, 163 Wis. 34; Ekern v.
McCovern, 154 Wis. 157; State ex rel. Haijden v. Arnold, 151
Wis. 19; Slate ex rel. Elliott v. Kelly, 154 Wis. 482.

While the sections of the law above quoted have not
been in all respects complied with in filling the vacancies
which arose in the offices of district director and district

treasurer, it cannot be said that the vacancies have not
been filled, as D and E are in possession of said offices under
color of title.

The village clerk of the village in which the schoolhouse
of said joint school district is situated is not made a judge to
determine the legality of their claims to their respective
offices. According to sec. 17.26, subd. (1), he is authorized
to fill a vacancy by appointment in case a vacancy in any of
the school offices exists and such vacancy has not been filled
by the remaining m.embers of said district board within ten
da} s after the vacancy occurs. As said before, the village
clerk is not m.ade by law a judge to pass upon the right of»
the ismaining members of the board to act under the cii-
cuma lances stated in your letter.
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It is therefore my opinion that the village clerk is without
any authority in the matter, under the facts stated in your
letter.

JTD

Public Printing—Sales of Legislative Documents—Legisla
tive documents may be mailed outside state under sec.
35.87 when requisite amount has been paid in U. S. money
or equivalent thereof in franks.

February 8, 1921.
Honorable L.ancelot A. Gordon,

Assistant Secretary of State.

I have yours of February 7, regarding the legislative
document service provided for in sec. 35.87, Stats. This
section provides:

"Upon application and payment of twelve dollars therefor
to the secre^ry of stale, any person shall be entitled to re
ceive by mail copies of all bills, resolutions, joint resolutions,
amendments, enrolled bills without chaptei* numbers in
serted, * *; and, upon application and payment of
two dollars therefor, shall be entitled to receive by mail
copies of all enrolled bills, as soon as signed ])y the governor,
with proper chapter numbers inserted. The secretary of
state shall certify to the chief clerks of the two houses the
name of each person entitled to material heieunder, naming
the material, and said clerks shall mail such matei'ial to such
persons during the session then being held. * * * . "

This law was passed primarily for the benefit of the people
of the state of Wisconsin. Occasionally people outside the
state avail themselves of the opportunity afforded by this
section.

It is fair to assume from the history of the bill that the
charge was intended to cover postage principally. The pro
ceeds from this source are to be paid into the state treasury.

The state of Wisconsin is under no obligation to furnish
legislative documents to any person, organization, corpora
tion, government, or other entity unless the provisions of sec.
3.T.87 are complied with on the part of the applicant.
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There is grave doubt as to whether any person outside
the state of Wisconsin could enforce the provisions of this
section. There is nothing to indicate that the legislature
intended to constitute persons outside the state bene
ficiaries under this section.

I see no objection, however, to furnishing any person or
any government or department with the service upon receipt
of the amount set out by the legislature for said service.

It goes without saying that the legislature intended that
the twelve dollars and the two dollars should be respectively
United States money. I can see no objection, however, to
furnishing the service for the equivalent of twelve dollars
or two dollars respectively, in franks.
JFB

. Bonds—Bridges and ff/g/iwai/s—Legislature may empower
county board to change type of road surface named in
bonding resolution without affecting bonds issued or to be
issued under such resolution.

February 8, 1921.
Honorable C. FI. Werden,

Slate Senator.

You ask for an opinion upon the following question:

"Can a county that has issued bonds for the construction
of concrete highways, change type of consti action and build
of other material, in case the legislature would enact a law
making such change permissible?"

It is the opinion of the department that this question must
be answered in the affirmative. The matter is one of statu

tory regulation, and the legislature may confer upon county
boards power to make the change and do the thing you men
tion.

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a
local, legislative and administrative character as they shall
from time to time prescribe." Sec. 22, art. IV, Const.

"What effect, if any, would such a change have on the
validity of bonds already issued?"
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You are advised that such change would have no effect
upon the validity of bonds previously issued. And I may
add that such change would have no effect on bonds hereto
fore authorized but not yet issued, provided the legislative
enactment declared that the change should not affect bonds
already voted but not yet sold.
EEB

Criminal Law—Bigamy—Requisitions—Requisition from
sister state need not be attested by secretary of state to be
valid.

Under Colorado statutes person is guilty of bigamy in
that state if he cohabit there with second wife, though
second marriage took place without state.

February 9, 1921.

Honorable John J. Elaine,

Governor.

I have examined and return herewith the requisition of the
governor of the state of Colorado upon you for the appre
hension and return to that state of one Frank J. Davey,
who stands charged with the offense of bigamy in the county
of Larimer in that state.

The requisition purports to be signed by the governor
of Colorado, but is not attested by the secretary of state,
although a place for such attestation appears upon the blank
used. Sec. 5278, U. S. Rev. Stats., provides for the return
of fugitives from justice upon the written demand of the
executive of the state in which the offense is alleged to have
been committed. This statute does not require that the
signature of the governor be attested, nor have I been able
to find, in the brief examination I have made, any provision
in the statutes of Colorado requiring such attestation.
Scott, in his work on Interstate Rendition, does not men
tion such attestation as one of the requisites.

It appears from the papers accompanying the requisi
tion that Davey, on or about the first day of May, 1911, at
Indianapolis, Indiana, was married to one Agnes Davey, who
is alleged to be still living and his lawful wife; that there
after and on the 5th day of August, 1920, at Washington,
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Kansas, he married one Lena Cassill; that thereafter and on
the 24th day of October, 1920, and between that date and
the 4th day of November, 1920, he continued to cohabit as
in matrimony with such second wife, in the city of Fort
Collins, Larimer county, Colorado. Upon first examination
I had my doubts as to this constituting the oflense of bigamy,
but upon examination of the annotated statutes of Colorado,
I find that sec. 176() provides, among other things:

*  * And when such second marriage shall have
taken place witiiout this state, cohaintation in this state after
such second marriage shall be deemed a commission of the
crime of bigamy, and the trial in such cases may take olace
in the county where such cohabitation shall have occur -ed."

I therefore approve the said requisition as to form.
WWG

Charitable and Penal Institutions—State Public School—•
Minors—Dependent Children—Public Officers—Board of con
trol cannot compel child over 16, not delinquent, to return
to state public school, from which he has escaped; board of
control is not without some authority over such child.

February 9, 1921.
Miss Maud E. Neprud,

State Board of Control.

Responding to your verbal request for my opinion in
respect to the powers and duties of the state board of control
in reference to dependent or neglected children attaining the
age of sixteen years after they have been placed in the state
public school at Sparta, I beg to advise you that under date
of January 24 this department rendered an opinion to a mem
ber of the state senate as follows*:

"* * * You are advised that it is the opinion of the
attorney general that a girl under fourteen jxars of age who
has been committed to the state public school, at Sparta,
for dependent children, and who has been placed by the au
thorities of that institution in a private home before she has
reached the age of sixteen years cannot be compelled to re-

*Not published.
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turn to that institution after she has attained the age of six
teen years.

"You are further advised that a girl who was admitted to
said school and who has attained the age of eighteen [six
teen] years, escaped thereform, cannot be compelled to re-
turn to that institution.

"The statutes which prescribe the terms and conditions
upon which children shall be admitted and retained in th"^
state public school aie now numbered sees. 48.19 to 48.23:
" '(1) The board of control shall admit as pupils in said

school children under fourteen years of age who are in a
suitable condition of body and mind to receive instruction
and who shall be found dependent upon the public for sup
port; * ♦ *
" '(2) Children received into the school, unless sent there

from as liereinbefore provided shall he retained until they are
sixteen years of age; and maij, in the discretion of the board,
remain after theij Jiave reached that a<jc until a home is provided
for them. Any child may be returned to the county from
which it was sent to said school on its attaining the age of six
teen years if no home has been ol)tainGd for it, or at any time
after its admission if said board be satislicd that it was un
sound in mind or body at the Lime it was admitted or if for
any other reason the board shall consider the child an im
proper inmate of the school * * *
" '(3) The board shall place all such children in worthy

homes, within sixty days from and after the date of receiving
them: and in case offailure so to do, and every sixty days there
after the superintendent of the said school shall make a veri
fied statement of the reasons for such failure in each and
every case, until such child is i)laced in a home.' Sec. 48.20,
Stats.

"Unless a pupil of this school is returned to the county
from which sent, or a home is pi'ovided in some family, the
pupil shall be retained until he or siic is sixteen years of age.
If in the school on attaining that age, the pupil may remain
there if the board of control consents. The board may per
mit, but cannot compel a pupil to remain who is sixteen
years old. There is a radical dilTercnce between being re
tained and being permitted to remain. That difference is
the chief distinction between a sojourn at the soldiers' home
and a term in the penitentiary. 'The soldier may remain'
but the convict 'shall be retained.' In case the convict escape
during his term he may be returned to prison on being cap
tured, but a paroled convict could not be returned to the
prison after his term had expired, even if the statute provided
that prisonei-s 'may, in the discretion of the board, remain
after' the expiration of their terms of imprisonment."
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The foregoing, in the opinion of the attorney general, is
the legal effect of the statutes on the questions therein con
sidered.

I thoroughly appreciate the dangers to which a girl over
sixteen years of age who had escaped from the Sparta school
may be exposed, if she has no proper home to go to after
leaving the school; but desirable as it might be that the state
board of control have authority to compel the return of a
child over sixteen who had escaped from the school, I cannot
read into the statutes any such authority in said board of
control. This is particularly true when the legislative intent
as expressed in subd. (3), sec. 48.20, Stats., above quoted,
of the purpose to which the state school should be put is
considered.

However, in my opinion, the state board of control is not
without authority over such child, for the state board of
control is the legal guardian of all children who have been
placed in the state public school until their guardianship is
lawfully terminated.

Sec. 48.22, subd. (2):

"The state board of control is the legal guardian of all
said children. It may place them in families and make writ
ten contracts with responsible and suitable peisons for keep
ing them during Iheir minorili;; or, in the discretion of the
board, until they attain the age of eighteen years; provide
therein for their education in the public schools where they
may reside, for teaching them some useful occupation, for
their kind and proper treatment as members of the families,
in which they are placed, and for the pa^-ment, on the termi
nation of such contracts, to said board, to the use of the chil
dren, of such sum of money as may have been stipulated in
the contracts."

While a child over sixteen years of age could not be com
pelled to return to the school by the board of control, the
board's authority could be exercised pursuant to the sub
division last above quoted, or such

"child may be returned to the county from which it was sent
to said school on its attaining the age of sixteen years if no
home has been obtained for it,"

pursuant to sec. 48.20, sub. (2), above quoted.
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It would be proper for the board, proceeding thereunder,
to take such child before the county court by which it was
originally committed to the state public school with the
request that the court make disposition of such child under
the provisions of sec. 48.07.
You understand, of course, that the, foregoing deals en

tirely with children who are merely dependent or neglected
and are in no sense delinquent. In the case of a child who
refuses to remain at the state public school after reaching
the age of sixteen, who has become delinquent within the
definition of sec. 48.01 subsec. (1), subd. (b), with which
you are familiar, the county court could of course proceed
to make disposition of the case as provided in sec. 48.08,
providing for the disposition of delinquent children.
WJM

Courts—Couniij Court—Public Officers—Public Adminis
trator—Tax Commission—Taxation—When public adminis
trator is retained by any person who is interested in an
estate, he is thereby disqualified from appearing ofTicially in
probate of such estate.
Under subsec. 3, sec. 1087—17 no order for fees may be

issued by court unless public administrator has appeared or
served in determination of inheritance taxes.

As a rule, where public administrator is privately retained
in probate of any estate, court should determine tax without
special assistance.
In exceptional cases, where public interest requires an

advocate, inheritance tax counsel should appear and re
present that interest, under subsec. 2, sec. 1087—18.

February 9, 1921.
M. J. Paul,

District Attorney,
Berlin, Wisconsin.

Under dates of January 28 and February 4, 1921, you
submit the following question:

"Where the public administrator of a county, accepts being
retained privately, as attorney for an executor or adminis
trator in an estate, and at his suggestion the District Attor-
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ney of the County is called in to perform and does perform
the duties of public administrator, in the particular estate,
to whom is the County Judge to issue an order, for the fees
allowed the public administrator under the inheritance tax
law and in particular under section 1087—17 (3)?"

It is the opinion of this department that in the case stated
in your ciuestion no order whatever should be issued by the
county court for fees and that there arc as amatterof fact no
fees to be allowed to the public administrator or to anyone
else who may have acted in his place.

It is further the opinion of this departro.ent that the ap
pearance of the district attorney under those circumstances
is in the discharge of his duties as district attorney,
for which his salary is the only legal compensation provided,
or his appearance is entirely voluntary. The public ad
ministrator is disqualified by his private and adverse re
tainer from acting for or representing the state in this hear
ing to determine the taxes due the state upon the transfer
of the estate, the executor of which has retained the public
administrator as his attorney.
The district attorney only assists the public adminis

trator in the discharge of the latter's official duties, but the
former cannot assist where the latter cannot act or appear.
The provision for fees for public administrator confines the
allowance of fees to those which are for the public adminis
trator. Fees may be allowed out of inheritance taxes paid
lo the public administrator by name, but may not be allowed
to others who might perform the functions of that officer.
If the public administrator is not entitled to fees in any
estate there is no liability therefor and no one else may re
ceive them.

We believe these propositions are ciiiite clearly established
by the language of the statute, read in the light of settled
principles of law.

The statute to which you call attention reads:

"It shall be the duty of the public administrator, under
the general supervision of the tax commission and with the
assistance of the district attorncijy when required by the tax
commission or county judge, to investigate the estates of de
ceased persons within his county and to appear for and act in
behalf of the county and slate in the county court in such
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estates as the court may in its discretion deem necessary, and
for such services the public administrator shall be entitled
to five per centum, of the gross inheritance tax as determined
in each such estate, to be paid by the county treasurer out
of the inheritance tax funds upon an order of the county
judge, provided that the minimum fee for each such estate
shall not be less than three dollars, except that it shall not
exceed the amount of such Lax, and the maximum fee not
more than twenty-five dollars: but in cases of unusual diffi
culty, in estates of resident decedents, where the tax ex
ceeds five hundred dollars, the county judge may allow the
public administrator such additional compensation as he
may deem just and reasonable." Subsgc. 3, sec. 1087—^17,
Stats.

Now you will observe that the statute does not comm.and
the public administrator to appear at all hearings to deter
mine inheritance taxes, nor in fact to appear at any such
hearing. He is to investigate estates "when required by the
tax commission or county judge" and he is to appear upon
the hearing to determine inheritance taxes "in the county
court in such estates as the court m.ay in its discretion deem
necessary." If the court does not deem it necessary that it
have the assistance of the public administrator at any
particular hearing, the court dispenses with his services. In
other words, the court in its sound discretion determines
■when it shall have and when it shall not have the assistance
of the public administrator. Obviously the legislature had
the idea that the county judge could handle the taxation
part of the probate of some estates without the help of the
public administrator, and of course that is a fact. In the
probate of many estates, the services of a public adminis
trator would be purely perfunctory and of no benefit to the
public.

The public administrator is appointed presumably be
cause of his fitness for the office. His great familiarity with
the administration of the inheritance tax act, coupled with
the character which the court appointee is sure to possess,
should insure correct notices of hearing and correct com
putations of the taxes in the estates where the public ad
ministrator is attorney for the administrator or executor.
Ordinarily there is no need of the services of any other at
torney to assist the court in determining the taxes due upon
the transfer of estates where the person who is public ad-
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mmistrator is the attorney for the personal representative
of the decedent. That furnishes a practical solution of the
problem in ordinary cases, and I may add it is a practice
which has been followed to some extent.
But where the public administrator is engaged privately

in the probate of estates which present real questions of
difTicully and importance to the court and there is need of
state's attorney to safeguard and protect the public interest,
the county court may call, as county courts have often called,
the inheritance tax counsel to assist. The statutes provide
that the tax commission shall appoint an inheritance tax
counsel who shall have charge of the inheritance tax work
under the supervision of the commission.

*  * Such inheritance tax counsel shall devote his
time to. the work of inheiitance tax investigations, and he
shall personally make such invcsLigaHons at the different
county courts from time to time as deemed advisable. He
shall counsel and assist public administrators and shall ap
pear m the county courts of the state when requested by the
county judge or public administrator" Subsec. 2, sec. 1087—
18, Stats.

Whenever a public administrator is privately retained in
the probate of an estate and feels that the public interest
requires an advocate to attend the hearing to determine the
inheritance taxes, such public administrator should notify
the inheritance tax counsel or the court, and whenever a
court under these conditions deems it necessary to have the
assistance of disinterested counsel, the court should direct
the inheritance tax counsel to appear.
EEB
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Education—School Districts—Annexation of Territonj—
Annexation by general charter city of portion of adjoining
town does not change or atTect school district in that portion
of town, but such school district becomes joint district with
territory annexed to such city.

February 10, 1921.

Honorable C. P. Gary,
Superintendent of Public Instruction.

Your letter of February 4 reads as follows:

"I desire your opinion upon the following question:
"Recently and since the date of the annual school district

meetings, a city in this state annexed a part of the outlying
town to the city. Prior to the annexation the property so
taken into the city was located in two of the districts of the
outlying town. The town clerk claims that this propeity
is still located in the town, as far as school pui-poses are con
cerned, and that it is subject to taxation for school purposes
in the to\\m.
"Is he right?"

Your letter does not give the name of the city involved;
neither does it state whether such city is incorporated under
special law or under the general charter law. I shall assume,
however, that the city in question is a city operating under
the general charter law.

I call your attention to sec. 40.015, Stats., which reads in
part as follows:

"(1) All school districts heretofore or hereafter organ
ized, composed of territoiy from any incorporated city or
village, however organized, together with territory adjoin
ing said village or city, shall constitute a joint school district,
and all the school properly thereof shall be vested in said
joint school district."

I also quote the last three lines of sec. 925—113, subsec.
1, relating to schools in said cities:

*  * Neither shall the adoption of the general char
ter or the act of incorporation under the provisions of sec
tion 925g operate to change or in any way affect the bound
aries of any school district."

It seems to me that these two sections constitute a de
cisive answer to your inquiry. The annexation of a portion
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of lands lying in the said school districts to the city in
question in no way operates to change and in no way affects
the ]]oundary of tlie school districts theretofore organized,
but does constitute the territory in said school district
a joint school district.

According to sec. 40.20, siibd. (9), it is the duty of the dork
of a joint school district to deliver to the clerk of each town
or city in which pai t of such district is located a statement
showing the proportion of taxes to be assessed in such town
or city. By sec. 40.19, subd. (2), it is the duty of the school
district treasurer to apply for and receive from, the town or
city treasurer all moneys apportioned to or collected for the
district.

Sec. 1151 reads in part as follows:

"The provisions of this chapter relative to towns and town
treasurers shall apply to cities and villages and the treas
urers tiiereof, when the same are applicable, unless other
wise provided; * *. When anv teiritorv shall be de
tached from any county, town, citv, village or school district
it shall in no manner invalidate or interfere with the collec
tion of taxes in such territory, but they shall be collected and
returns made as if the territory was not detached there
from."

According to the aforesaid section, all provisions of law
for the collection of taxes by towns or town treasurers also
apply to cities and villages. In the instant case a part of the
territory of a town was detached and annexed to a city,
but this does not interfere with the collection of taxes in the
territory so annexed to the city. They should be collected
and relurns made as if said territory still belongs to the town.

While your letter does not specifically so state, I infer
that the said territory was annexed to said city before the
taxes for the joint school district could be apportioned and
extended upon the tax rolls of the municipalities concerned,
in accordance with the provisions of sec; 40.20, subd. (9).
In this view of the situation, the town clerk is right in his
contention that the taxes for the territory annexed to the
said city are payable in the town from which the territory
was taken.

JTD
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Education—Schoolhousc Sites—School district board has

no authority to purchase site or to purchase land to enlarge
site without lawful direction of electors.

February 10, 1921.

C. A. Ingram,

District Attorney,
Durand, Wisconsin.

I have your letter of February 8, from which I quote the
following:

".Joint School District No. 3, City and Town of Durand,
at last annual school meeting authorized the school board to
purchase a site for a new high and graded school building.
This the board did. Now, however, they lind that the site
should be enlarged and adjoining property purchased or con
demned in order to make the site adequate.
"Can the school board proceed to make such additional

purchase of adjoining lands or can the board proceed to con
demnation without action authorizing same by the school
district? Docs the fact that a site was selected and author
ized by the school district carry with it the power to make it
adequate?"

Sec. 40.09, Stats., reads in part as follows:

"The inhabitants of any school district qualified by law
to vole at a school district meeting when assembled at the
first and at each annual meeting in their district or at any
adjournment thereof in their district shall have power:

"(4) To designate a site for a district schoolhousc or
teacherage.
"(5) To vote such tax as the meeting shall deem sufficient

to purchase or lease a suitable site for a schoolhouse or teach
erage, to build, hire or purchase a schoolhouse or teacherage
and to keep in repair and furnish the same with the neces
sary fuel and appendages."

Sec. 40.26, Stats., reads in part as follows:

"When lawfully directed by the electors the board shall
purchase or lease the site for a schoolhousc designated by the
district, build, hire or purchase a schoolhouse out of the funds
provided for that purpose, and sell and convey any site,
schoolhouse or other property of the district."
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The above quotations constitute a complete and decisive
answer to your inquiries. The language is so plain that it
cannot be made clearer by construction. The school board of
said school district can purchase a site or add to a site only
when lawfully directed by the electors. In other words, a
school board may not purchase additional lands or proceed
to condemnation of lands for school purposes without being
lawfully directed, at a legally held school district meeting.
The fact that a site has been selected by the electors does
not carry with it any authority to the board to enlarge it
or to make it, in the opinion of the board, adequate.
JTD

Public Officers—State Senator—Supervisor of Inspectors of
Illuminating Oils—OfTices of state senator and supervisor
of inspectors of illuminating oils are not incompatible.

February 10, 1921.
Honorable Bernard N. Moran,

State Senator.

Replying to your verbal inquiry of a few days ago as to
whether it is unlawful for you to hold both of the offices
of state senator and state supervisor of inspectors of illum
inating oils, will say that, after careful study of both the
statutes and the court decisions on the subject of the in
compatibility of offices, I am convinced that there is no legal
obstacle to your holding both positions.
Our constitution contains no restriction upon the holding

of two state offices by the same person, nor is there any
express prohibition in the law creating the office of super
visor of inspectors of illuminating oils. That law does provide,
however (sec. 1421c), that

"it shall be the duty of said supervisor to devote his entire
time to the duties of said office."

The courts have stated over and over again that the
question whether two offices are incompatible is not de
termined by the physical impossibility of performing the
duties of both, but depends solely on the relation of the
two offices to one another.
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"Incompatibility does not depend upon the physical in
ability of one person to discharge the duties of both ofiices.
The test is the character and relation of the oflices; that is,
whether the functions of the two are inherently inconsistent
and repugnant." State v. Hays, 117 N. W. 615 (Minn.).

See also 22 R. C. L. 413; 29 Cyc. 1382.
Thus it was held in the early Iowa case of Bryan v. Cattell,

15 la. 538, the principle of which was reaffirmed in 1912 in
Stale V. Anderson, 136 N. W. 128, that a district attorney's
office was not vacated by his acceptance of an office in the
military establishment which would necessarily require him
to be absent from his county for considerable time. And in
Yonkey v. State, 27 Ind. 236, it was held that a county re
corder did not vacate his office by accepting an appointment
as a doorkeeper in the house of representatives at Washing
ton, although it was manifestly a physical impossibility for
him to perform the duties of his county office while he was
attending sessions of congi*ess. Likewise, in People v. Green,
58 N. Y. 295, it was held that a deputy clerk of a court
in New York did not forfeit his office by becoming a member
of the state legislature. The court said, p. 304:

"* * * It may be granted that it was physically im
possible for the relator to be present in his seat in the assem
bly chamber in the performance of his duty as a member of
that body and at the same time at his desk in the court doing
his duty as deputy clerk thereof. But it is cleaily shown in
those opinions [referring to cases cited] that ph^'sical impos
sibility is not the incompatibilily of the common law, wirich
existing, one office is ipso facto vacated by accepting another.
Incompatibility between two offices is an inconsistency in
the functions of the two; * * * "

In several of these cases it is suggested by the court that
the acts of the officer in placing himself in a position where he
is physically unable to perform his duties may be ground for
removal from office, but the courts point out the clear dis
tinction between acts which maybe made the basis of removal
and acts which in and of themselves make the office vacant,
and it seems to be almost universally held that the latter
class does not include the acceptance of a second office whose
woi k is physically inconsistent with the work of the first,
office.
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In your case it is manifestly a physical impossibility to
to devote all of your time to the ofTice of supervisor if you
are devoting part of it to your duties as state senator; yet,
I am satisfied that that fact does not make the two offices

incompatible under the decisions of the courts.
The remaining question is whether the two offices are in

compatible by reason of conflict of jurisdiction or power
between them. The rule on this subject is stated as follows
in 22 R. C. L. 414:

"One of the most important tests as to whether offices are
incompatible is found in the principle that incompatibility is

" recognized whenever one is subordinate to the other in some
of its important and principal duties, or is subject to super
vision by the other, or where a contrariety and antagonism
would result in the attempt by one person to discharge the
duties of both. Under this principle two offices are incom
patible where the incumbent of one has the power to remove
the incumbent of ihe other, though the contingency on which
the power may be exercised is remote, and it also exists where
the incumbent of one office has the powei of appointment as

- to the other office."

The same idea has been expressed by our supreme court
in Slate v. Jones, 130 Wis. 572, 575—'576, as follows:

"* * * If one office was superior to the other in some
of its principal or important duties so that the exercise of
such duties might conflict, to the public detriment, with the
exercise of other important duties in the subordinate office,
then the offices are incompatible."

I have been unable to find any court decision which would
warrant the conclusion that your two offices are incompatible
within this rule. A large number of instances of offices which
have been, held to be, or not to be, incompatible at common
law are collected in a note in L. R. A. 1917A 216, but none

of the cases involve the simultaneous holding of a legislative
and an administrative office under the state government.
It is stated in 22 R. C. L. 417, that

"frequently persons who hold stale offices are considered in
eligible to membership in the legislature."

But the only cases cited to support the statement were
decided under constitutional prohibitions that have no
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parallel in our stale consiitiition. It has been held in New
York thai the ofTices of governor and member of the legis
lature are incompatible {People v. Sohmcr, 105 N. E. 647),
but the distinction between that situation and the present
one is very obvious. There are no decisions in this state which
are helpful. In Stale v. Nyc, 148 Wis. 659, the court expressly
withheld its decision as to whether the offices of member of

the assembly and member of the state grain and warehouse
commission were incompatible.

Turning to the statutes relating to the office of supervisor,
I find nothing which indicates any inconsistency between
the duties of that office and the duties of a state senator.

It is true that the appointment to that office must be con
firmed by the senate, but I am dealing in this opinion with
your present incumbency of the office and not with any
questions that may arise in case you are reappointed while
you are still a member of the senate. The incumbent of the
office is not removable by the senate or by the legislature,
but only by the governor, for cause, sec. 17.07, subd. (3).
He makes his report to the governor and not to the legisla
ture, and likewise his appointments of deputies, his designa
tion of inspection districts, and in fact the entire administra
tion of liis office is under the direction of the governor,
sec. 1421c. It is true that either the senate or the assembly
may call him up for interrogation

"relative to any matter, function or work of such officer,"
or "any act or omission, or oth-er matter pertaining to the
powers or privileges exercised or duties performed by him"
or "in any way relating to the manner, conditions or terms
of his appointment, or any appointment made by him, or in
relation to any act, omission or conduct unbecoming the
position of any such officer." Sec. 13.23.

Such interrogation, however, is merely for the purpose of
acquiring information, and no provision is made for any
supervision or control of the officer's work by the house which
interrogates him.

My opinion, therefore, is that you are entitled to hold both
offices until the expiration of your term on April 1, 1921.

This conclusion is in line with an opinion rendered by
Attorney General Bancroft in December, 1911, to the effect
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that a member of the state live stock sanitary board does
not lose his office by becoming a member of the legislature.
I Op. Atty. Gen. 367, as supplemented and explained in I
Op. Atty. Gen. 453.
RMH

Public OJflcers—Appointments—Prohibition Commissioner
—Appointment to office made by governor between sessions
of legislature pursuant to sec. 14.22, Stats., is subject to
confirmation or rejection by senate at any time during its
next succeeding session, and not merely during the first
twenty days thereof.
The "next succeeding session" under sec. 14.22 means

next regular session of senate.
Appointment not communicated to senate by governor

may still be acted upon by senate upon obtaining from
secretary of state official notice that such appointment
has been made.

February 11, 1921.

Honorable George Staudenmayer,

State Senator.

As requested by you a few days ago I have investigated
the question whether the appointment of T. T. Flazelberg
as prohibition commissioner, made by former Governor
E. L. Philipp, between sessions of the legislature, is now
subject to confirmation by the senate or whether the senate
may proceed to act upon a new appointment which has been
sent to it by the present governor.
The office of prohibition commissioner was created by the

prohibition enforcement act, wliich is ch. 556, laws of 1919.
The term of office is four years. The act by its terms did not
go into effect until January 16, 1920, and it provided that
on or before that date the governor should appoint a com
missioner to fill the office. Such appointment was made in
December, 1919, and the appointee, Mr. Hazelberg, qualifif d
and.was ready to assume the duties of the office as soon as it
came into existence, on January 16, 1920.
Under these circumstances I am of the opinion that the

appointment of Mr. Hazelberg was not made to fill a va-



Opinions of the Attorney-General - 121

cancy, so that the statutes relating to appointments for the
filling of vacancies have no application. Ann. Cases 1915D
127, note. The appointment must, therefore, be deemed to
be made pursuant to sec. 14.22, Stats., which reads as
follows:

"Whenever the governor is autliorized to make any ap
pointment to office by and with the advice and consent of
the senate, and the legislature is not in session at the time
such office should be filled, he may make appointment
thereto, subject to the approval of the senate at the next
succeeding scssmn of the legislature, and all such appoint
ments shall he as valid and effectual from Hie time when so
made until twenty days after such meeting of the legislature
as if he possessed the absolute power of appointment."

The question arises whether the final clause of this section
limits the senate to twenty days from the beginning of its
session for confirmation or rejection of the appointment,
and thereby vacates the office if no action is taken within
these twenty days. I am of the opinion that the statute does
not have such effect, for reasons which I shall state.

Sec. 14.22 provides that the interim appointment shall be

"subject to the approval of the senate at the next succeed
ing session of the legislature."

This clearly indicates that the senate is intended to act upon
the very appointment made by the governor during the
recess, and not on some new appointment that he may wish
to make at the time the legislature meets. The further pro
vision that the interim appointment shall be

"as valid and effectual from the time when so made until
twenty days after such meeting of the legislature as if he pos
sessed the absolute power of appointment"

appears to me to be simply a limitation on the power of the
senate to reject the appointment and not at all a limitation
on its power to confirm. The statute does not say that the
appointment shall be valid until twenty days after the legis
lature meets. If it did, then undoubtedly the appointment
would become invalid at the end of those twenty days, in
the absence of confirmation, and there would be a vacancy.
But the statute says that during the twenty days the ap-
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poinlment shall be as valid as if the governor possessed the
absolute power of appointment. That is, during the twenty
days it is to be an aljsolutc appoinlro.ent, with which the
senate cannot interfere at all. If the senate attempted during
that period to put the appointee out of ofTice by rejecting
his appointment, the statute would fully protect him from
such removal, because during that period he holds under an
appointment which is as absolute as if the senate had no
power of confirmation. I presume the purpose of this pro
vision is to guard against hasty action on the part of the senate
by preventing them from, turning out of ollice, in the very
first days of the session, appointees who have been in the
state service for a tim.c and whose fitness the senate should
take time to investigate before vacating their offices.

It seems to me im.possibIe to read out of the twenty-day
provision of sec. 14.22 anything further than the meaning
that I have indicated; and that ])eing the case, the earlier
language of the section, to the efi'ect that the interim ap
pointment shall be subject to confirmation by the senate,
stands unlimited as to time, and the appointment may be
acted upon at any time during the session, except that it
cannot be rejected during the first twenty days thereof.
My interpretation of this twenty-day clause as not cutting

short" the time within which the senate may act upon the
appointment is further confirmed b^^ a consideration of the
history of sec. 14.22. That section was originally enacted
in 1881, as ch. 307 of the laws of that year, in the same form
in which we have it today, except for minor verbal changes
made ])y the revisers of the statutes and except that it
originally had a final clause relating to the filling of vacancies
which was cut off by the revisers of 1898. At the time this'
statute was passed, in 1881, wc already had on the statute
books a law which provided in plain terms that the governor's
appointments to fill vacancies caused by removals from
office should become invalid at the end of the first twenty
days of the legislative session, unless sooner confirmed.
This law was sec. 970, Rev. Stats. 1878, which remained in
effect down to 1919. After empowering the governor to
remove said officers and appoint their successors this section
provided:
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"* * * Bill no such appointment shall extend beyond
twenty days after the commencement of the next meeting of
the legislature."

Thus at the time sec. 14.22 was originally enacted, in 1881,
there was a law already in existence which furnished a clear
and concise pattern to be followed, if the legislature in
tended to cut off the appointee's term as soon as the legisla
ture had been in session twenty days. The fact that the
legislature of 1881 employed the very different language to
wliich I have already called attention, certainly indicates
a purpose on its part to accomplish something different
from what was accomplished by sec. 970.
The question may be raised, under sec. 14.22, as to whether

the "next succeeding session of the legislature" does not
mean the next session of any kind, either special or regular,
in which case the only lawful time for confirming Mr.
Hazelberg's appointment would have geen at the special
session which commenced May 25, 1920, and ended June
4, 1920. Several considerations have convinced me that the
language used in sec. 14.22 relates only to regular sessions
of the legislature, so that it is the present senate, and not
the senate which met in special session in 1920, which should
pass upon the appointment.

In the first place, no mention of the transaction of such
business is contained in the governor's call for the special
session of 1920. (See Senate Journal, Special Session
1920, pp. 3—5.) J greatly doubt whether the senate would
have had power to act upon the appointment of Mr. Hazel-
berg at that session. Our constitution provides that at a
special session

"no business shall be transacted except as shall be necessary
to accomplish the special purposes for which it was con
vened." Sec. 11, art. IV, Const.

I am aware that the supreme court of Missouri has held
(Slole V. Williams, 121 S. W. 64) that an interim appoint
ment may be acted upon at a special session, since such
action is not legislative, but administrative business; but
the Missouri constitution is ciuite different from ours in that
it prohibits "acting upon subjects" other than those des-
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ignated in the call for the session, while in this state the
constitiition prohibits the transaction of any "business."
Thus if it be conceded that confirmation of appointments is
administrative instead of legislative business, still it is
"business" and is prohibited by the constitution unless in
cluded within the purposes for which the session w^as called.
These same considerations lead me to believe that in

passing the act which is now sec. 14.22, Stats., the legislature
did not intend that interim appointments should be acted
upon at special sessions. The same legislative session wiiich
passed this law adopted the constitutional amendment
above referred to. It seems unlikely that the same legisla
ture which placed it in the sole control of the governor to
dete-rmine what business a legislature in special session should
transact, intended to encroach upon this power of the
governor by providing for the confirmation of appointments
at special sessions.

I am also convinced by the language of sec. 14.22 that the
section refers only to regular and not special sessions. Not
only is there significance in the use of the words "subject to
confirmation at the next succeeding session of the legislature"
("Succeed: to come next in the usual, natural or prescribed
course," Webster's Diet.), but the final clause of the section,
in prohibiting the senate from rejecting any interim appoint
ment during the first twenty days of the session, clearly
contemplates that action on such appointments shall be
taken at a session which remains in existence at least twenty
days. Since the organization of the state there have been
twelve special sessions of the legislature and none of them
have consumed as much as twenty days. The longest w-as
the first special session in 1918—nineteen days—w^hile the
shortest were the second session of 1918 and the session of
1916, which were two days each. The twelve sessions have
consum.ed a total of one hundred and nine days, or an average
of nine days each. There w^ere only two special sessions of
the legislature prior to the enactment of sec. 14.22 in 1881:
the first being in 1862—seventeen days—and the second in
1878—four days. On the other hand, the shortest regular
session that the legislature has ever held was thirty-four
days, in 1850, and the next shortest was fifty-three days, in
1875. It seems pretty clear that in providing for action to be
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taken after the senate had been in session for twenty days
the legislature had in mind regular and not special sessions.
My conclusions, therefore, are that the original interim

appointment of Mr. Hazelberg is for the entire-term of four
years, unless he is sooner removed from, office, or his con
firmation is refused by the senate now in session; that the
time for the senate to act upon his confirmation will not ex
pire until the adjournment of the present legislature; and
that until his appointment is acted upon ])y the senate, or
he is lavdully rem.ovcd from office, no other appointment to
the same office can lawfully be considered by the senate.
The further question arises as to how the senate is to take

official action on the interim appointment, if it receives no
communication with reference thereto from the governor.
There is no provision in the constitution or statutes with
reference to the communication of appointments from the
governor to the senate. There is, as I have shown, a definite
provision in sec. 14.22 that interim appointments shall be
subject to confirmation by the senate at the next succeeding
session. In other words, the senate is under a statutory duty
to act upon such appointm.ents, and it certainly cannot be
deprived of its power so to act and prevented from perform
ing its duty by the mere failure of the governor to communi
cate the appointm.ent to it. In the absence of any statute
requiring appointments to be communicated by the governor
to the senate, it would seem that the senate has power to
act upon them without any regard to the governor's omis
sion, so long only as the appointments are officially brought
before the senate in some manner.

One way of getting such appointments officially before the
senate would be by the adoption of a resolution calling upon
the secretary of state to furnish the senate with a list of the
interim appointments m.ade by the governor to offices for
which confirmation of the senate is required. The constitution
provides that the secretary of state shall

"keep a fair record of the official acts of the legislature and
executive department of the state, and shall, when required,
lay the same and all matters relative thereto before either
branch of the legislature." Const., art. VI, sec. 2.

The same duty is prescribed in sec. 14.29 subd. (1), Stats.
Thus the secretary of state is required to have the governor's
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appointments on record and to lay them before the senate
at its request. Having thus obtained them in an official
manner, the senate could proceed, as its duty under the
statute requires, to pass upon them and either confirm or
refuse to confirm.

RMH

Consliluiivnal Law—Inloxicating Liquors—Public Ojficers
—Prohibilion Comimssumci—Sec. 1569—8, Stats., held
valid exercise of police power and not violation of con
stitutional provision forbidding unreasonable searches.

Prohibition commissioner may lawfully enter premises
licensed for sale of nonintoxicants, at reasonable hours,
without search warrant.

February 14, 1921.

George B. Clementson,

District Attorncq,
Lancaster, Wisconsin.

You have requested an opinion on the following question:

"Has the prohibition commissioner or his deputies au
thority to enter an establishment where soft drinks are sold
during reasonable hours to investigate whether intoxicating
beverages are being kept therein, without first obtaining a
search warrant?"

It is my opinion that sec. 1569—8, Wis. Stats., included in
the so-called "Mulberger law," enacted as ch. 556, laws of
1919, expressly authorizes just such action on the part of
the prohibition commissioner or any of his deputies.

"Section 1569—8. Xo person who' shall keep or have in
possession for retail sale non-intoxicating beverages as de
fined in section 1569—3 hereof shall at any time have in his
possession or under his control in the building in which he
conducts his business or selling or dispensing any such bev
erages any intoxicating liquor as defined in said section.
The prohibition commissioner or his deputies shall have the
right of access at all reasonable hours, without notice, to the
premises occupied by any such retail dealer in non-intoxi
cating beverages, to investigate if this provision is being
violated."
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This language seems to be clear, explicit and unequivocal,
and so long as the prohibition commissioner or his deputies
do not go beyond "the premises occupied by any such retail
dealer in non-intoxicating beverages" to investigate whether
he has therein beverages which are defined as intoxicating
beverages under the law, he is certainly within the authority
conferred by the statute, and it is my opinion that the
legislation clothing him with such authority is a valid exer
cise of the police power. See Commonwealth v. Duccu, 126
Mass. 269, 273.

I would construe "all reasonable hours" to include such
times as the premises were open for the transaction of the
ordinary business of the proprietor.
WJM

University—Tuition—Nonresident student who can satisfy
residence requirements of sec. 36.16, Stats., not liable for
tuition.

February 14, 1921.
M. E. McCaffrey, Secretary,

Board of Regents,

University of Wisconsin.

You ask, under date of February 11, for my official opinion
as to whether the regents may exact a nonresident tuition
fee from a student under conditions stated as follows:

"His parents resided in Wisconsin prior to 1916, and he
attended the university during the fiscal years 1916—17,
1917—18, and 1918—19. In March, 1919, his parents moved
to St. Louis, Missouri. He went to St. Louis and resided
with them in June, 1919, and has made his home tiiere until
the present time. He was 22 years of age on October 3, 1920,
and voted in St. Louis in November, 1920."

This statement does not give facts sufficient upon which to
predicate an opinion. The student in question can take
no benefit from that provision of the statutes exempting
students from nonresident tuition fees who have been in

attendance at the university for three years and who have
resided in the state for one year thereafter, because of the
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fact that his residence was in St. Louis, Missouri, from and
after June, 1919.

However, sec. 36.16 provides in part:

"Anv student who shall have been a resident of the stale
for one" year next preceding his first admission to the univer
sity, or any student whose parents have Ireen bona fide resi
dents of this state for one year next preceding the beginning
of any semester for which such student enters the univer
sity, shall be entitled to exemption from fees for tuition, but
not from incidental fees in the university. Any student who
shall not have been a resident of the state for one year next
preceding his first admission to the university, except as
above provided, shall not be exempt from the pa^nnent of
the tuition fees until he shall have attended the university
for four academic years; but if he shall have altended the
university for one academic year and the next three years
shall have been spent as a resident of this state; or if he shall
have attended the university for two academic years and the
next two years shall have been spent as a resident of this
stale; or if he shall have attended the university for three
academic years and the next year shall have been spent as
a resident of this state, he shall be entitled to exemption
from payment of the tuition fees upon re-entering the uni
versity."

If the parents of the student in question were bona fide
residents of the state of Wisconsin for one year next preceding
the date upon which this student originally entered the uni
versity in 1916, or if he himself was a resident of the state
for the year next preceding such date, he is now entitled to
exemption from the payment of the tuition fees; but if
neither he nor his parents had such bona fide residence for
the year next preceding the date of his original entry, he is
not entitled to exemption from tuition fees as a matter of
right. However, the regents of the university may remit,
either in whole or in part, tuition but not incidental fees,
to a limited number of students in the following classifica
tion:

*  * To a number of needy and worthy nonresident
students, not exceeding eight per cent of the number of non
resident students registered in the preceding year, upon the
basis of merit, to be shown by suitable tests, examinations
or scholastic records and continued high standards of schol
astic attainment." Sec. 36.16.
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It is my opinion that the regents may not lawfully ex
act a nonresident tuition fee from him if he can establish the
fact of a bona fide residence in the state of Wisconsin for the

year" next preceding his original entry in the university
either on his own part or the part of his parents. The phrase
"his first admission to the university" used in both the first
two sentences above quoted from sec. 36.16 seems clearly to
embrace just such a situation as this, where there has been a
loss of residence after matriculation.

WJM

Agriculture—Constitutional Law—Drainage—Bill No. 7,
A., is unconstitutional in providing for taking property for
private use and without due process of law.

February 14, 1921.

Honorable Alex.ander E. M.atheson,

Assembly Judiciary Committee.

I have your letter of February 12, submitting Bill No.
7, A., with a request for my opinion as to its constitutionality,
the bill with suggested amendments reading as follows:

"Section 1. A new section is added to the statutes to
read: Section 1388e. The owner or owners of low and water
clogged lands desiring to drain the same by blind ditches, in
order to raise more abundant crops thereon, may do so across
intervening lands by the nearest route to a natural water
course whether creek or river, without being liable for exces
sive damages. Such ditch or drain shall be kept unobsti'ucted
by such owner or owners at all times so that no damage will
be caused to any crop on land through which said ditch or
drain is laid.

"Section 2. In case of a disagreement as to the amount
of damages, either party may appeal to the town board of
supervisors of their town, who shall constitute the legalized
tribunal to settle all such disputes and render verdict in all
cases arising under the above action.
"Section 3. This act shall take effect upon passage and

publication."

It is my opinion that the bill if enacted, even as amended,
would not be constitutional, for the reason that it violates
the fifth amendment to the constitution of the United
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States, the part of which material to this discussion, which is
commonly called the due process clause, reads as follows:

"Article V. No person shall * * * be deprived of
life, liberty, or property, without due proeess of law'; nor
shall private property be taken for public use without just
compensation."

The bill specifically authorizes the owner or o\vners of
low and water clogged lands, in order to raise more abundant
crops thereon, to drain the sam.e by blind ditches across
intervening lands, which clearly contemplates a taking of the
property of the person owning intervening lands to the
extent that an entry thereon and use thereof would be neces
sary to lay the ditches.

The second section of the bill does not provide for a taking
of the private property by due process of law when it con
stitutes the town board of supervisors as the "legalized
tribunal" to settle all disputes that may arise over the com
pensation for damages vithout any right of appeal from the
decision of the tribunal so created.

While it may bo argued that the public generally would
be benefited by reason of more abundant crops on lands that
are now low and water clogged if they were drained pursuant
to the provisions of this bill, the immediate benefit would be
to the owners of the low and water clogged lands and not to
the public, and it is my opinion that the taking of the inter
vening lands would not be for a public use within the meaning
of that term in sec. 13, art. I of the constitution of the state
of Wisconsin:

"The property of no person shall be taken for public use
without just compensation therefor."

And I believe that the bill if enacted would be held uncon
stitutional, too, on the ground that the taking of the inters
vening land was not for a public use.

It may be pertinent to remark that sec. 1 of the bill
when amended by the use of the word "excessive" as pro
posed does not change the present law respecting the re
covery of damages in cases such as this. If intervening land--
were now invaded for the purpose of laying ditches to benefit
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the owners of adjoining low and water clogged lands, it
would constitute a trespass and leave the trespasser liable
for damages but not for excessive damages.
WJM

Consiituiional Law—Legislature—Bill to authorize county
boards to pay additional salary to members of legislature
elected from districts wholly or in part within county is
unconstitutional.

February 15, 1921.
Honorable William E. Jordan,

Asscmbhjman.
I have examined your proposed bill to permit county

boards to provide for payment of extra compensation to
mcm.'bers of the legislature elected wholly or in part from
such county, such compensation to cover the reasonable
living expenses of members attending sessions of the legis
lature, but in no case to exceed $500 in addition to the salary
of $500 provided by the constitution, with the proviso that
the authority of the county board continue only until such
time as the people act favorably upon a constitutional amend
ment providing for an increase in salary of legislators.

I regret to advise you that in my opinion the validity of
such a bill if enacted into law could not be sustained for the

reason that it violates the plain provisions of sec. 21, art. IV
of the Wisconsin constitution, providing for compensation
of members of the legislature and reading as follows:

"Each member of the legislature shall receive for his serv
ices for and during a regular session the sum of five iumdred
dollars, and ten cents for every mile he shall travel in going'
to and returning from the place of meeting of the legislature
on the most usual route. In case of an extra session of the
legislature, no additional compensation shall be allowed lo any
member thereof, either directly or indirectly, except for mileage,
to be computed at the same rate as for a regular session. No
stationery, newspapers, postage or other perquisites, except
the salary and mileage above provided, shall be received
from the state by any member of the legislature for his serv
ices or in any other manner as such member."

I have redrafted the bill submitted by you so that I think
a stronger argument coiild be made in favor of its con-
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stitutionality, but even as amended it is still my opinion that
the bill would be unconstitutional for the reasons above

stated.

WJM

Corporations—Co-operative Associations—Directors have
option to pay nonshareholder dividend in stock or in cash.

Nonshareholder entitled to dividend cannot be required

to accept value in goods.

February 15, 1921.
Honorable Edward Nordman, Director,

Division of Markets.
I have your request of even date herewith for opinion on

the following question:

"Must a co-operative association, under section 178(h'—13,
pay dividends to nonshareholders in stock or may such asso
ciation pay these dividends in cash or trade?"

Sec. 1786e—13, subsec. I, reads:

"The directors, subject to revisions by the association at
any general or special meeting, shall apportion the earnings
by first paying dividends on the paid-up capital stock not
exceeding eight per cent per annum, then setting aside not
less than ten per cent of the net profits for a reserve fund,
until an amount has accumulated in said reserve fund equal
to thirty per cent, but when recommended by the directors
and voted upon by a majority of the stockholders at an an
nual meeting or a special meeting for that purpose the same
may be increased to one hundred per cent of the paid-up
capital stock, and five per cent thereof for an educational
fund to be used in teaching co-operation, and the rerhainder
of said net profits by uniform dividend upon the amount of
purchases of shareholders and upon the wages and salaries
of employes, and one-half of such uniform dividend to non-
shareholders on the amount of their purchases, which may
be credited to the account of such nonshareholders on ac
count of capital stock of the association, but in productive
associations such as creameries, canneries, elevators, fac
tories and the like, dividends shall be on raw material deliv
ered instead of on goods purchased. In case the association
is both a selling and a productive concern, the dividends may
be on both raw materials delivered and on goods purchased
by patrons."
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It is my opinion that the expression "which may be
credited to the account of such nonshareholders on account
of capital stock of the association" gives the directors of
such co-operative associations the option to pay the dividends
referred to in stock instead of in cash, but does not require
that they do so. There is nothing in the law authorizing the
organization of co-operative associations which would in
dicate that it was the purpose of the legislature to deprive
co-operative associations of the same rights as other cor
porations in respect to determining who might become
members of it, and to hold that the section of the statutes
above quoted obligated the directors to pay the dividend to
nonshareholders in capital stock, might easily result in com
pelling them to include in their membership persons whom
every other stockholder was anxious to exclude from mem
bership, and theoretically at least such an interpretation
would result in making it possible for persons hostile to the
co-operative association to become members for the purpose
of securing control of the board of directors and dictating
the policies of the corporation. It is also theoretically possible
that a nonshareholder might make purchases to such an
extent as to entitle him to a dividend of more than a thou

sand dollars, and if the directors had no alternative but to
pay him his dividend in stock, the provisions of sec. 1786e—8
of the same chapter would be violated. This section reads:

"No stockholder in any such association shall own shares
of a greater aggj cgate par value than one thousand dollars,
except as hereinbefore provided, or be entitled to more than
one vote."

No part of the law should be interpreted so as to be in
consistent with another part thereof if an interpretation is
possible which makes all parts of the law consistent and
harmonious. My view that the directors of such an organiza
tion may at their option pay nonshareholders dividends in
cash is in harmony with an opinion rendered by this de
partment on July 19, 1919 (not published),in which it is said:
"In answer to yoiir second question, if 1he accrued divi

dends are not applied on account of the capital stock of the
association they should be paid in cash."

Nonshareholders entitled to dividends cannot be required
to accept their value in goods.
WJM
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Constitutional Law—Criminal Law—Fines—Proposed bill
discussed, providing for reimbursement of municipalities for
expenses incurred in investigation and prosecution out of
fines collected.

February 15, 1921.

FIonorable Burt W. Rynders,

I-IONORABLE OuSTAV ZiTTLOW,

Honorable James T. Oliver,

Assemblymen.

You submit the following proposed bill to me with the
statement that the purpose is to relieve towns, villages and
counties of actual and necessary expense incident to the
investigation and prosecution of violations of the penal
laws, requesting my opinion on the validity of the proposed
bill, reading as follows:

"To create subsection (13) of section 59.20 of the statutes,
relating to state lines for violation of the penal laws.
"The people of the state of Wisconsin, represented in sen

ate and assembly, do enact as follows:
"Section 1. A new subsection is added to section 59.20 of

the statutes to read: (59.20) (13) On the third Monday of
March, 1922, and annually thereafter, reimburse the towns,
villages and cities in his county, for all actual and necessary
costs of investigation and expenses incurred in the prosecu
tion and collection of state lines foi violation of the penal
laws. Said reimbursement shall never exceed the clear pro
ceeds of all state fines and penalties collecled and transmitted
to said county treasurer, less such sum of moneys as said
county treasurer is now allowed by law to retain from said
fund. The respective officers imposing said fines and penal
ties shall so certify to said county treasurer at the time Che
state money for fines and penalties is transmitted.

■  "Section 2. This act shall take elTect upon passage and
publication."

It is my opinion that the proposed bill, if enacted into law,
would be invalid for the reason that it violates the constitu
tional provision that the clear proceeds of all fines collected
in the several counties for any breach of the penal laws shall
be set apart as a separate fund to be called the school fund.
(See sec. 2, ail. X, Wis. Const.) But after careful investiga
tion of the authorities that are helpful on the proposition,
I conclude that it is possible to draw a bill to substantially
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accomplish the purpose you have in mind, which may be
enacted into law with the possibilities in favor of its being
upheld as constitutional by the supreme court. The bill
that you submitted would not accomplish anything for the
county inasmuch as the county was not included among
the municipalities enumerated as those entitled to receive
reimbursement from the county treasurer. I regret that I
am unable to assure you absolutely that the bill in the form
in which it is now submitted to you would be upheld by the
court as constitutional; this because of expressions that the
court has used in different cases hereinafter enumerated.
We have had no decision of the court which absolutely settles
the question, and it is, therefore, not free from doubt, as you
will understand from reading extracts from the cases here
in referred to.

The constitutionality of the proposed law depends upon
sec. 2, art. X, Wis. Const., above referred to, which must be
devoted exclusively to educational purposes. If the expenses
of investigation and prosecution of criminal cases can be
deducted from the fines without diminishing their clear
proceeds, then the proposed law is constitutional; otherwise
it is not.

( In this point the decisions of the supieme court leave one
in considerable doubt. They contain a good deal that is
favorable and a good deal that is unfavorable to the validity
of 1 he proposed law.
In Lynch v. The Steamer "Economy," 27 Wis. 69, it was

held without discussion that a law^ providing for payment of
half of certain fines to the county and the other half to the
informer, w^as unconstitutional as to the first half. There is
nothing to show, however, that the half that was to be paid
to the county bore any relation to the cost of prosecution
or was intended as reimbursement thereof; so that case is
not necessarily a precedent against the validity of the pro
posed law.

In Duiion v. Fowler, 27 Wis. 427, it was held that a law
giving the entire proceeds of a fine to the informer was invalid
because in such cases there would be no "clear proceeds"
and the benefit which the constitution intended to accrue to
the s^ hool fund from criminal prosecutions would be entirely
lost. The same argument would apply to the proposed law
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in those cases where the expense of investigation and-pro
secution happens to consume the entire fine.
In Stale ex rel. Guenther v. Miles, 52 Wis. 488, it was held

that in the absence of legislative authorization a county
treasurer could not retain for the county, from the fines
collected, a sum sufficient to reimburse the county for its
expenses of prosecution. The court said, p. 490;

*  * • It is for the legislature to determine what de
ductions are to be made, and not the county treasurers or
the county supervisors. Even the power of the legislature in
this respect is limited, as appears from the cases of Li/nch v.
The Steamer Economij, 27 Wis. 69, and Button v. Fowler, id.,
427."

The couil also holds, inferentially at least, that the 2%
which the county treasurer has always been authorized by
law to withhold as his fee is a proper deduction.
But the favorable effect of this decision upon the question

now under consideration is very much marred by the further
remark of the court that sec. 3310, which provides, as to
forfeitures, exactly the same thing that the proposed law
would provide as to fines, is of doubtful validity. Sec. 3310
provides that the county board.

"shall deduct all expenses incurred liy the county in recover
ing such forfeitures from the aggregate amount so received,
and the county clerk shall immediately certify to the county
treasurer the amount of clear proceeds of such forfeitures,
so ascertained, who shall pay the same to the state treas
urer as required by law."

If this section is of doubtful validity, then the same doubt
exists as to the proposed law, since the constitutional pro
vision as to forfeitures is identical with that as to fines.
Sec. 3310 has never been construed, or even cited, by the
supreme court since the decision in State v. Miles.

In Slate v. De Lano, 80 Wis. 259, it was definitely held for
the first time that a law providing for the payment of a
share of the fine to the informer is valid, even though his
share is made as high as two-thirds. This case contains the
only definition that the court has given of "clear proceeds,"
and the definition given is very favorable to the validity of
the proposed law, p. 261:
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*  * What is the meaning of the words 'clear pro
ceeds,' as used in the constitution? That it does not mean
'entire' proceeds is, we think, too clear for argument. 'Clear'
implies that something is to be or m,ay be deducted, so that
the balance is 'clear' from, all charges or demands. It seems
to us thai the word 'clear' is here used in the sense that it is
frequentlv used colloquially when we speak of the 'clear
profit' in a business tranaclion, meaning the 'net profit'
after all expenses or losses are deducted. Obviously, if this
is the meaning of the word in this connection, it was contem
plated that there would be power resting somewhere to pro
vide for and define what deductions from the gross fine could
properly be made. If that power exists, and we hold that it
does, it m,ust rest in the legislature, as said by Mr. Justice
Lyon in Stale ex rel. Guenlher v. Miles, 52 Wis. 488."

This decision is weakened, however, as an authority in
favor of the proposed law, by the fact that the validity of the
paym.ent of a portion of the fine to the informer is apparently
made to rest upon the "purpose of securing a better enforce
ment of the law." The court said, p. 261:

"* * * It is quite evident that, if it is not made an ob
ject for some one lo prosecute, many salutary laws would
never be enforced, because no one would be interested in
seeing them enforced."

It is, of course, the duty of local m.unicipal officers, whether
town, village, or county officials, to enforce the state laws
whether they are specifically paid for doing so or not. It
cannot be argued of such officials that it must be made an
object to them to prosecute, but it might properly be urged
that individuals residing in a county in which the violation
occurred would be more likely to report the violation to their
county officials and thus secure prosecution, if they did
not feel that the county would be reimbursed for the ex
penses of invekigation and prosecution and that their act
was, therefore, more likely to result in increasing their own
burden of taxes, just as the court argued in the Guenlher
case above quoted.
The decision is further weakened, for present purposes,

by the court's remark, p. 262, that

"should the legislature grant so large a percentage to the in
former that the sum left for the school fund becomes merely
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nominal, this court would feel obliged to coiTect the evil, for
in such a case it would be apparent that the constitution was
evaded."

The proposed law might easily offend against this dictum
of the court, since the deductible expenses might in a given
case equal the entire amount of the fine.
The next mention of the subject appears in My Laundry

Company v. Schmeling, 129 Wis. 597, in a discussion by Judge
Marshall as to the meaning of the word "fine" as used in
the statute relative to punishment for contempt. That
statute provides that the fine shall not exceed §250 "over
and above the costs and expenses of the proceeding." It
was held that the costs and expenses were not a part of the
fine, and might therefore, properly be paid to the party in-
cumng them,

"the purpose being, it is thought, that it is the net fine only,
as in other cases, which shall go to the school fund, and that
the balance, as in such cases, shall go to reimburse the party
making the expenditure. * * * State v. DcLano, * * *"
(p. 620).

This separation of "costs and expenses" from the fine proper
rather suggests that the county should seek reimbursement
of its expenses out of the costs attached to the fine and not
oul of the fine itself. However, Judge Marshall's language is
hardly precise enough to be of much assistance here.
The next case on the subject, and the most recent, is

State V. Maurer, 159 Wis. 653, where it was held that a law
to the effect that one-third of the proceeds of fines collected
for violation of the game laws should be retained by the
counties

"and set apart as a fund for the protection of fish and game
to reimburse the county for the moneys which it shall expend
for the enforcement of the fish and game laws " (ch. 525,
laws 1909),

was unconstitutional. The decision of the court consists of
a simple statement in a single sentence that the law is un
constitutional, citing Lynch v. The Steamer "Economy,"
27 Wis. 69. The difference between the Mauer case and the
present one is that the law condemned by the court provided
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for a fund for further enforcement of the game laws without

any special reference to the expenses incurred in collecting
the fines from which the fund was to be created; while the
law now proposed specifically provides for reimbursement of
the expense of collecting the very fine from which deduction
is to be made, the theory being that the amount remaining
after such reimbursement is the "clear proceeds" or "net
proceeds" of the fine.
Thus in the decisions of the supreme court we have, on

one hand, a definition of "clear proceeds" which makes that
term equivalent to "net proceeds" and impliedly authorizes
the deduction of the expenses incurred in obtaining payment
of the fine, and we also have express recognition of the pro
priety of retaining from the proceeds of the fine the county
treasurer's 2% collection fee; while on the other hand, we
have it stated that the power of the legislature to prescribe
such deductions is not unlimited, that the constitutional

provision is intended to secure funds for the schools of the
stale, and the court will effectuate that intention by declar
ing void those laws which have the effect of drying up

"one of the sources which the constitution has ordained to
replenish and increase the school fund of the state." Stale
V. Miles, supra, 490.

We have also the expressed doubt of the court as to the
validity of sec. 3310, which is on all fours with the proposed
law.

From the foregoing, you will understand that the bill,
even as redrafted, is not certain to bo upheld, though chances
are favorable of its validity. I think that we have materially
increased the chances of its being sustained by inserting the
provision

"that the total amount reimbursed on account of any such
action shall not exceed two-thirds of the fines collected
therein, exclusive of costs."

The effect of this provision is to make certain that there will
be net proceeds to go to the school fund and you will note that
it restricts the repayment to the county, town, village or
city of the actual and necessary expenses incurred in the
particular prosecution from which the fine was derived.
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The provision in the bill which you submitted would permit
the aggregate expenses to which the county, for instance,
was put in a series of prosecutions to be deducted from the
aggregate amount of fines derived therefrom., and such a pro
vision is clearly unconstitutional.

I also think that in determining the amount to be retained
by the localities the costs attached to the fine should be de
ducted. This is upon the assumption that under the present
statute it is the practice, as indicated by Judge Marshall,
My Laundry Company v. Schmeling, supra, for the town,
village, city or county to retain the costs and pay only the
fine itself into the school fund. This being the practice, the
town, village, city or county should not be permitted to
retain the costs and still be reimbursed the full expense of
the prosecution, part of which is covered by these sam.e costs.
We have also provided in the proposed bill:

"No such reimbursement shall be made unless the respec
tive officers imposing such fines shall have certified to the
county treasurer at the time of the transmiltal of said fines
to him, the title of each action in which such fines were col
lected, the amount of fine and costs adjudged against each
defendant therein, the amount of such fine and costs actually
paid by each sucli defendant, and the amount of expenses
actually and necessarily incurred by the county, town, vil
lage or city in the investigation and prosecution of such
action."

As before stated, you have presented a doubtful question,
but it is my opinion that the bill herewith submitted will
be sustained if its validity is attacked.
WJM

^
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Indigent, Insane, etc.—It is still district attorney's duty,
despite repeal of sees. 600 and 604^, Stats. 1917, to proceed
against estates of insane persons to collect cost of their
support at county institutions.

Since repeal of sec. 604^', Stats. 1917, county can no longer
subject homestead of insane person to its claim for cost of
his maintenance, but such person's guardian may still sell
hom.estead, under license of court, and pay county's claim
out of proceeds.

February 15, 1921.
Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin.

I have your letter of January 28, asking for advice as to
the manner in which the repeal of sees. 600 and 604^, Stats.,
and the amending of sec. 1505« into the form in which it
now appears as sec. 49.10, affect—
(1) The district attorney's duty with reference to collect

ing the cost of maintaining insane persons at public institu
tions, and
(2) The rule of Johnson v. Door County, 158 Wis. 10,

with reference to the liability of an insane person's home
stead for the cost of his maintenance.

(1) You point out that sec. 600, which specifically re
quired the district attorney to sue for and collect from the
property of insane persons the cost of their support, was
repealed by ch. 345, laws of 1919, and the only statute which
now applies to that subject is sec. 49.10, which was formerly
sec. 1505«. You also point out that, while 1505a required

"the county, town, city, or other municipal corporation
furnishing such relief"

to proceed for collection of the amount due, the present
sec. 49.10 places that duty upon

"the authorities charged with the care of the poor of the
municipality, or the board in charge of the institution charge
able with such relief, support, or maintenance."

You conclude that, in counties where the town system of
caring for the poor is in vogue, the district attorney has
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nothing to do with proceedings for the coliection of support
money.

I am. unable to agree with your conclusion in this matter,
so far as the support of insane persons is concerned. Prior to
1919 the statutes contained two complete systems of pro
cedure for collecting support money: one in the case of
insane persons (sees. 600 and 604(7), and one in the case of
poor persons possessed of property (1505a). In the process
of revising the statutes those two systems were brought to
gether into one section of the statutes, which is the present
sec. 49.10. This section, which is part of ch. 49, Stats., re
lating to "support of the poor," provides that if any person
who has received any relief, support, or maintenance at public
charge (1) "under this chapter" or (2) "as an inmate of any
state or municipal institution" is found to be the ovmer of
property, then (1) "the authorities charged with the care of
the poor of the municipality," or (2) "the board in charge of
the institution, chargeable with such relief" may sue for and
collect the cost of maintenance.

As I read this statute, it provides that in cases "under this
chapter,"—i. e., cases of paupers—the authorities charged
with the care of the poor are to collect the cost of main
tenance, while in the case of "inmates of state or municipal
institutions,"—!, e., cases of insane persons or others confined
in institutions—the board in charge of the institution is to
make the collection. In other words, I think it would be
contrary to the logic of the statute and to the purpose for
which the statute was placed in its present form (i. e., the
purpose of revision) to hold that the authorities charged with
care of the poor are intended to have anything to do with
collections from the estates of insane persons. The two
propositions are still distinct, although they now appear in
a single section of the statutes.

In the case of a county insane asylum, the board in charge
of the institution is the board of trustees elected by the
county board pursuant to sec. 46.18, Such boards are em
powered by subsec. (6), 46.18 to sue and defend, in the name
of the county, actions involving the institutions under their
charge, and to employ counsel for that purpose. If they do
not employ such counsel, it is the duty of the district at
torney under subsec. (1), sec. 59.47 to appear in such actions.
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Thus, I am of the opinion that the district attorney is
still under duty to prosecute claims against the estates of
insane, persons "for their support and maintenance, except
in those cases where the board of trustees of the county in
stitution employs special counsel for that purpose; but it
is not the duty of the district attorney any more than it was
prior to 1919, to prosecute claims against the estates of
poor persons, except in cases where the county itself has
furnished relief to such persons.

As to patients who are residents of your county, but are
confined in a state hospital for the insane, I am of the opinion
that the state board of control and the board of trustees of
your county institution have a concurrent right to proceed
for collection of support money. This conclusion is based on
the fact that, under sec. 49.10, it is not necessarily the board
in charge of the institution of which the person is an inmate,
but the board in charge of the institution "chargeable with
such relief" that may collect the support money. Where
insane persons are confined in a state hospital, one-half of
their maintenance is chargeable to the state and the other
one-half to the county of their residence. (Sec. 51.08.)
Hence in such cases I construe the "institution chargeable
with such relief" to mean both the state and the county
institution, and, therefore, the boards in charge of both of
those institutions now have the same concurrent power
that they had under subsec. 2, sec. COd^, Stats. 1917, prior
to its repeal, with regard to the collection of support money.
(2) Your second question, relating to the present status of

the rule established in Johnson v. Door Couniij, 158 Wis. 10,
calls for a critical examination of the court's decision in that
case as well as of the statutory changes that have taken
place since the case was decided.

In Johnson v. Door County a person formerly insane sought
to recover from the county the proceeds of his homestead,
which had been sold by his guardian and the proceeds paid
to the county for his support during his insanity. His con
tention was that the homestead was exempt property and
could not lawfully be sold to pay for his support. Judge
Hastings wrote an elaborate opinion, wherein he reached the
conclusion that the homestead was subject to sale in such
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cases. The supreme court, in affirming the judgment, wrote
no opinion of its own, but adopted that of Judge Hastings.
As I read the decision, Judge Hastings reached his con-

conclusion by determining, first, that the guardian had power
under sees. 3983 and 3996 to sell the homestead, since those
sections, which authorize sale of real estate to pay for sup
port and maintenance, make no exception in the case of
exempt property (page 16); and, second, that even if the
guardian had no power to make the sale, the county could
have reached the homestead by a proceeding under sec.
604^ and hence was equitably entitled to retain the money,
even though the manner of getting it was not strictly legal
(page 17).

In so far as the decision is supportable on the first ground
alone, it remains the law today, because no change has been
m,ade in sees. 3983 and 3996. But if the second ground is also
necessary to sustain the decision, we are confronted by the
fact that the special remedy given the county by sec. 604(7
has disappeared, and in its place we find a mere authority to
"sue for and collect" from the insane person and his estate.
There is now no language specifically making the support of
an insane person a charge against his property as was pro
vided in sees. 600 and 604(/. The present form of the language
rather indicates a personal liability of the insane person,
or a liability of his estate, enforcible by the filing of a claim
against it in county court.

It seems to m.e that the decision in the Johnson case is
still the law as to the exact point decided, i. e., the right of
the county to receive the proceeds of the sale of the home
stead where the guardian has voluntarily sold it under license
of the county court. Such sale is not illegal for it is authorized
by sees. 3983 and 3996, and the language of Judge Hastings
on this point is just as applicable now as it was when wTitten:

" * * * jhe guardian stands in the place of his ward and
can expend his ward's property for the ward's benefit as the
ward could if not under guardianship, within certain limita
tions imposed by law, and I do not think that there is any
thing in the law exempting the ward's property from lia
bility to be taken to pay his debts that prevents the guardian
expending the ward's exempt property for the ward's sup
port and maintenance." Johnson v. Door Co., 158 Wis. 10,
16.
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But as to the second gi-oimd on which the decision of the
Johnson case rested, and which may perhaps be regarded as
unnecessary to the decision of the precise question before
the court, i. e.,—that the county had a right to the exempt
property, which it could have enforced without enlisting the
co-operation of the guardian—it seems to me that the basis
for Judge Hastings' conclusion has been taken away by the
repeal of sees. 600 and 604q. All that the county can do now
is to "sue for and collect" the value of the support "against
such person and against his estate." If it sues the insane
person, all it can obtain is a judgment collectible by execu
tion, and the homestead is exempt from sale under execution.
If it files claim against his estate under sec. 3982, it is con
fronted by the specific prohibition in the last sentence of
that section against the sale of the homestead. If it files claim
under sec. 39956, which is the only other section relating
to the adjudication of claims against estates of insane per
sons, its claim is collectible, either by execution—in which
case the homestead cannot be levied upon—or, in the manner
"provided by law in relation to the estates of decedents"—
in which case sec. 3862 comes in as a prohibition against
sale of the homestead. Judge Hastings was able to get
away from these difficulties because a separate and special
form of procedure was provided by sec. 604f/, under which
the county court could "compel" the guardian to satisfy
the county's claim out of the property of his ward, and could
enforce its orders by contempt proceedings. With that
section no longer in existence, we are compelled to fall back
on the general modes of procedure, which specifically deny
the right to sell the homestead as a means of enforcing pay
ment to a creditor.

It is true, as you point out in your letter, that the present
sec. 49.10 continues in effect the provision formerly found in
sec. 604g to the effect that in proceedings to collect support
money, the court may decline to grant relief if the insane
person has a parent, wife, or child dependent upon the prop
erty for future support. This provision was considered by
Judge Hastings to be a substitute for exemption of the
homestead.

*  * I think we must look to the provision for exemp
tion of any of the property or estate," Johnson v. Door Co.,
supra, 17,
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thus fortifying his conclusion that in the proceeding provided
for by sec. 604g no exemption of the homestead was con
templated. But the m.ere retention of this special dispensa
tion in the present statute can hardly take the place of the
special machinery which was provided in the old statute for
making collection without coming into conflict with the
exemptions laws.

I therefore conclude that, in the present state of the
statute law, the guardian of an insane person has the right,
under license of the county court, to sell the exempt pro
perty of the insane person and apply the proceeds of the
sale to his support in an institution by paying Ihe money
over to the county; but that, in the absence of such voluntary
action on the part or the guardian, the county has no legal
means by which it can subject such exempt property to the
payment of its claim. I reach the latter part of the con
clusion with considerable reluctance for the reason that the
statutory changes were made solely in the process of revising
the statutes and I am sure the legislature had not the slight
est intention of making any substantial change in the law.
The bill which was enacted into ch. 345, laws of 1919, was
presented by the reviser of statutes and his notes, which are
properly to be considered in determining the legislative in
tent {Pfmgsten v. Pfmgdcn, 164 Wis. 308), recite that the
substance of sees. 600 and 604g is incorporated in sec.
49.10 and that

beyond meie amendments to simplify expression, this
section [49.10] IS enlarged to embrace in part the substance
ot sections 600 and OOdg, and made applicable to inmates
supported at public institutions. Such enlargement is not
believed to exceed the statutory intent, as gathered from the
vaiious provisions elsewhere, relating to indigent inmates."

The sole purpose of tlie statutory change being a revision of
the statutes, one would be justified in going a long way to
find in the language of the revised statute the same rights and
remedies that were present in the statutes before revision;
but, in the present case, the special procedure which alone
made it possible to reach exempt property of an insane
person has disappeared altogether from the statute and it
seems quite impossible to recreate it by the application of •
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rules of construction. As the supreme court of Massachusetts
has said, where the language of a revised statute

"is .distinct, clear, and admits of but one possible interpre
tation, it must be followed, although it assumes the law to
have been as we should not have held it, and although \y8
are not able to ascertain from the reports of the Legislature,
its committees, or otherwise, that there was any intention to
amend or change it." Pratt v. Street Commissioners of Boston,
139 Mass. 559, 563.
RMH

Education—Textbooks—Bond of school textbook company
cannot be approved which contains clause making exception
of books sold prior to Oct. 1, 1920, but not delivered.

February 16, 1921.
Honorable C. P. Gary,

State Superintendent of Public Instruction.

I am returning herewith without approval school textbook
bond of Silver, Burdett & Company, a New Jersey corpora-,
tion, because the same does not m.eet the requirements of
our statute.

Sec. 40.35 provides, among other things:

"No person shall olTcr any school textbook for adoption,
sale or exchange in the state of Wiscqnsin until he shall have
complied with the following conditions.
"* * ♦

"(2) He shall file with the state superintendent of public
instruction a bond running to the people of the state of
Wisconsin, with a responsible surety com.pany authorized
to do business in the state of Wisconsin as surety thereon,
in a penal sum to be determined by the state superintendent
of public instruction, of not less than two thousand dollars
nor m.ore than ten thousand dollars, conditioned as follows:

* *

"(b) That he will reduce such prices automatically in
Wisconsin whenever reductions are made elsewhere in the
United States, so that at no time shall any book so filed and
listed by him be sold in the state of Wisconsin at a higher
net price than is received for such book elsewhere in the
United Stales."
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The language last above quoted is set forth in the proposed
bond, but added thereto, following the words "United
States," in the last line of page one, is the following language:

"Except as provided for in sworn statement above referred to."

It will bl apparent at once that this destroys the elTect of
the statutory provision, as it may be interpreted to mean
that the automatic reduction would not apply to prices in
the statement on file in your ofTice.

In a letter from Silver, Burdett & Company under date
of February 9, they suggest in lieu of the objectionable
language the following:

"Except as to books sold on contract prior to October 1,
1920, which are to be delivered and paid for as ordered."

You should not permit the addition of such language to the
statutory bond. It is of course the claim of the company that
the books sold on contract prior to October 1, 1920, although
they may be delivered in the future and paid for in the
future, were not in fact sold subsequent to the filing of the
bond and therefore the bond should not apply to them.
If their allegation of the facts is true that the sale was in
fact consummated prior to the filing of the bond, they ought
to be in a position to establish such facts in case any suit is
brought on the bond, and that should be sufTicient protection
for them. On the other hand, if you permit an alteration
of the statutory bond you may be in the position of having
stipulated that for the purpose of the bond it is to be con
sidered that books over which the question may arise were
actually sold as of the date prior to the filing of the bond
because of some contract which we do not have before us,
whereas the fact may be that it was actually a sale subse
quent to the filing of the bond and therefore a breach of the
bond as contemplated by the statute.
WJM
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Agriculture—Agricultural Fairs—Appropriations and Ex
penditures—Under sec. 20.61, subd. (11), Stats., county
agricultural society which held no fair in 1919 cannot re
ceive state aid if another society in same county is already
receiving such aid.

February 16, 1921.
Honorable Elmer S. Hall,

Secrelari; of State,
I have your letter of February 10, inquiring whether state

aid can be given to the Portage County Agricultural Society,
in view of the fact that, although it has held no fairs for about
three years, it has kept its organization intact and now pro
poses to resume the holding of fairs. You state that another
agricultural society is the saro.e county, the Stevens Point
Fair Association, was made eligible for state aid by ch.
270, laws of 1901, and I assume, although you do not speci
fically say so, that the last named society has been con
ducting fairs without intermission and is still receiving state
aid.

Your question is answered by sec. 20.61, subd. (11), par.
(a), Stats., which, after providing for state aid to county
agricultural associations, continues:

"* * * After July 1, 1920, state aid shall be paid to but
one such society, association, or board for or in any county,
except that societies, associations, and boards which received
aid hereunder for fairs held during the calendar year 1919
may, upon substantial compliance with the conditions pre
scribed by law, continue to receive such aid until otherwise
provided by law."

Since the Portage County Agricultural Society held no
fair in 1919, and the other society in the county (as I assume)
is receiving state aid, the statute makes it impossible for the
Poilage Agricultural Society to receive aid from the state
upon resuming the holding of fairs.
You refer to an opinion of Attorney General Owen under

date of June 29, 1917 (VI Op. Atty. Gen. 466), to the effect
that an agricultural society which suspends the holding of
fairs for a time, but keeps itself intact will be entitled to
state aid again when it resumes the holding of fairs. This
opinion was written before the provisions above quoted
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were made a part of the statute, and while the opinion un
doubtedly states the law correctly as to counties having
only one agricultural society, it cannot, under the present
wording of the statute, hold good for counties having two
societies, one of which held no fair in 1919.
RMM

Couniks—Public Officers—County treasurer cannot be
reimbursed for payment made to one doing his work as
county treasurer after services have been rendered unless
sec. 59.19 is complied with.

February 17, 1921.
Honorable J. L. Dahl,

Assemblyman.
In your letter of February 12 you inquire whether the

county board of Barron county is authorized to allow a bill
to the county treasurer under the following statement of
facts:

"S. R. P., county treasurer of Barron county had to
leave his office for some time during the term of office end
ing January 3, 1921, on account of the sickness of his wife.
He put in his place another man who did the work of the
office. Mr. P. drew his monthly pay during his own absence.
He then presented a bill to the county board last November
for $225.00 the amount he had paid the man who took his
place during his own absence, claiming that under the
statute he had a right to hire this man, collect his own salary,
and charge the county for this help during his absence. No
provision had been made by the county board for clerk hire
or additional compensation for the county treasurer, or his
salary raised."

It is well settled in this state that no mOney can be ap
propriated by the county board for salaries unless authorized
by statute. In the case of Etsell v. Knight, 117 Wis. 540,
the county board authorized the payment of a compensation
to a deputy county treasurer, but the supreme court held
that the payment to such deputy, even though in pursuance
of a resolution of the county board, is illegal because not
authorized by law, and because such payment practically
amounts to an increase in the salary of the treasurer during
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his term of office, in violation of sec. 694, Stats 1898, now
sec. 59.15.

In the case of Quaiv v. Paff, 98 Wis. 586, 589-590, the
court said, concerning a claim of this kind:

* * No such claim can be made in face of the express
statutory prohibition against any increase of the salary of
a county oflicer during his. term of office (sec. 694, R. S.
1878), and in face of the repeated decisions of this court,
that that wholesome provision of law cannot be successfully
evaded, so as to be beyond remedy, by any such means as
that of making an allowance for clerk hire (Roonei/ v. Mil
waukee Co., 40 W'is. 23), or an allowance for the performance
of some specific act really belonging to the duties of the
oflice (Jones v. Grant Co, 14 Wis. 518), or an allowance for
expenses (Crocker v. Brown Co., 35 Wis. 284), or by any
other of the many ways that have been resorted to by officers
to obtain possession of public money, ostensibly as com
pensation for some public service outside-of their official
duties."

Since the rendering of the above decisions the legislature
has made provision for the appointment of a deputy by the
county treasurer and has authorized the county board, in
its discretion, to provide a salary for such deputy, at an
annual or at any special meeting. See sec. 59.19. But said
section also provides:

"* * * Such appointm.eDl shall be made in writing, and
the person so appointed shall take and file the official oath.
He shall file his appointment with the county clerk."

Under the statement of facts submitted by you, this
statute has not been complied with. Unless there are addi
tional facts that you do not state in your letter, showing
that the appointment by the county treasurer was made in
compliance with said sec. 59.19, I know of no statutory pro
vision-which authorizes the payment of the expenses in
curred by the county treasurer as above stated. For the
above reason your question must be answered in the negative.
JEM
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Public Officers—Sheriff—In county of less than 300,000
salary of sheriff is in lieu of all expenses incurred except
those for keeping and maintaining prisoners in county jail.

February 18, 1921.

M. J. Paul,
District Attorney,

Berlin, Wisconsin.

You inquire what fees the sherilT of Green Lake county is
entitled to in addition to his salary of $1,200, the county
board at its annual November session in 1919 having
adopted the following resolution:

"That from and after January 1, 1921 the salary of the
sheriff of Green Lake county shall be 81,200 annually, and
in addition to this he is to receive his actual expenses in
curred by him in the performance of his duty as sheriff,
all claims for such actual expenses, including board of prison
ers, shall be rendered to the county clerk monthly, duly
itemized and such montiily bills for claim so rendered to be
paid on approval by the chairman of the county board.
Said sheriff to pay his own deputies and iindersherilTs and
their fees and expenses."

The powers of a county board are derived exclusively from
the statutes. Frederick v. Douglas County and others, 96
Wis. 411, 416-417.

Its powers to fix the compensation and reimbursement of
the sheriff are found in sec. 59.15, Stats., and it cannot
lawfully make greater provision for the sheriff than is therein
provided.

"(1) The county board at its annual meeting shall fix
the annual salary for each county ofTicer," including county
judge, to be elected during the ensuing year and who will
be entitled to receive a salary payable out of the county
treasury. The salary so fixed shall not be increased or di
minished during the officer's term, and shall be in lieu of
all fees, per diem and compensation for services rendered,
except the following additions:
"(a) Compensation to the sheriff for keeping and main

taining prisoners in the county jail;
»

"(3) The county board may at any time fix or change the
number of deputies, clerks and assistants that may be ap-

S-:-
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pointed by any county ofiicer and fix or change the annual
salar^^ of each such appointee, except that the salaries of
the undersherifT and of the register in probate may be changed
only at the annual meeting."

It must follow, therefore, that notwithstanding the more
liberal allowance that the resolution contemplates, the
sheriff must look to his annual salary of $1,200 for his
reimbursement for

"his actual expenses incurred by him in the performance of
his duty as sheriff,"

except that for "keeping and maintaining prisoners in the
county jail" he may be, pursuant to statute, allowed com
pensation which is by the resolution limited to his "actual
expenses" therefor.

That any other expenses are excluded is made more ap
parent by a consideration of subd. (b), of the same statute:

"Reimbursement to the sheriff in counties containing
three hundred thousand or more population, according to
the last preceding state or United States census, for expenses
actually and necessarily incurred in the performance of his
official duties."

Green Lake county not having sufficient population to
come within this provision, its sheriff cannot be reimbursed
for expenses actually and necessarily incurred in the per
formance of his official duties other than for keeping and
maintaining prisoners as above stated.

Relative to an earlier statute (sec. 694, Stats. 1915) Justice
Owen, then attoniey general, expressed the opinion that the
salary fixed was in lieu not only of fees, per diem and compen
sation, but also of

"all expenses actually and necessarily incurred in the per
formance of the official duties of the sheriff." IV Op. Atly.
Gen. 947, 949.

On the general rule see Cutfs v. Rock Co., 58 Wis. 641, 642;
McCumber v. Waukesha Co., 91 Wis. 442.
WJM
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Fish and Game—Indians—Indians coin.initting violations
of fish and game laws upon lands owned by United States
in common for use of said Indians are not amenable to fish
and game laws of Wisconsin.

February 21, 1921.
Conservation Commission.

With reference to an opinion given you February 7, 1921,*
relating to the fish and game laws being applicable to
Indians near Crandon in Forest county, would state that
certain material facts not before us at the tim.e of the render
ing of that opinion have been presented to us since and an
opinion thereon requested.
This opinion is predicated upon the following facts fur

nished us by W. W. Bennett, superintendent in the Indian
service at Laona, Wisconsin, February 19, 1921:

"* * * The lands in question were purchased under the
Act of Congress making appropriations for the current and
contingent expenses of the Bureau of Indian Affairs and for
fulfilling treaty stipulations with various Indian tribes and
for other purposes for the fiscal year ending June 30, 1914,
which act Avas approved on June 30, 1913.
" * * * In this case, the land is held in the name of the

United States, for the Potawatomie Indians in common and
has not been allotted, neither has any step been taken in
that direction."

The facts therefore are quite different from those upon
which the opinion of February 7, 1921, above referred to,
was predicated. This situation, therefore, is ruled by the
reasoning in the following opinions of this department: IV
Op. Atty. Gen. 731 and 798; VII Op. Atty. Gen. 523.
You are advised that these Indians, being wards of the

government, and the lands in question, being reservation
lands owned by the United States for the use of the Indians
in common, are under the exclusive control of the United
States government. Indians committing violations of the
fish and game laws upon these lands are not amenable to
the laws of the state of Wisconsin.
JFB

•Not published.
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Elections—Public Officers—State Superintendent—Candi
date for office of state superintendent is not required to file
proof of qualification.

February 21, 1921.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of February 17 you inquire whether it is
necessary for a candidate for the office of state superintend
ent to file in your office proof of his qualifications as pre
scribed in sec. 14.54 of the statutes, in the same manner that
a candidate for the office of county superintendent of schools
is required by sec. 6.23, subd. (5), to file such proof with the
county clerk.
I am unable to find any statute requiring the filing of

such proof in the case of a candidate for state superintendent.
On the contrary the statute specifically requires the secre
tary of state to certify to the county clerks

"the name and post-office address of each person for whom
nomination papers have been filed in his office" (sec. 5.08),

and after the primary has been held he must certify to the
county clerks

"the name, description and post-office address of each person
nominated for any office" (sec. 6.19).

The county clerk in making up the ballot must place upon it
the names certified to him by the secretary of state (sees.
5.11, 6.23). These statutes, although referring to September
primaries and November elections, are by sec. 8.05, Stats.,
and sec. 1, art. X, Const., made applicable to the election at
which the state superintendent is chosen.
In view of these positive requirements of the statute and

in the absence of any provision for the filing of proof of
qualification by candidates for the office of state superin
tendent, your inquiry is answered in the negative.
RMH
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Insurance—Words and Phrases—Contract by which one
party agrees to wholly or partially indemnify another for
loss or damage from specified peril, if in written or printed
form, is insurance policy.
"General cover contract," by which-one party insures

other against loss or damage from specified peril to latter's
property anywhere in United States, for specified premium,
and providing for issuance of underlying policies in each
state, is insurance policy.

February 21, 1921.
Honorable Platt Whitman,

Commissioner of Insurance.

In your letter of February 7 you submit a copy of an in
surance contract which you state is known as a general
cover contract, and call m.y attention to the following pro
visions of sec. 1919«:

"1. No policy of insurance shall be issued or delivered in
this slate by any company, except through an agent who
shall be a resident of this state and hold a certificate of au
thority under section 1976, for the kind of insurance effected
by such polic^L
"2. In case of fire insurance, the agent shall countersign

and enter the policy in a permanent record to be kept by
him for that purpose. Such agent shall be paid the commis
sion on the policy."

You state that the object of the general cover contract is
to provide insurance on all the property of the assured at
any point it may be located Avithin the United States; that
the usual practice is to issue what is knoAvn as an underlying
policy for the property in each state, and that these under
lying policies are signed by an agent who is a resident of the
state in which part of the property insured is located. You
ask my opinion whether this general cover contract is in
fact a policy of insurance within the meaning of the statute,
notwithstanding the fact that an underlying policy may be
issued in addition thereto, and whether such contracts are
not subject to the provisions of the statute above quoted.
This general cover contract purports to be issued by an

insurance company, and recites that in consideration of one
dollar and further considerations it "does insure" the assured
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for a definite term, against all direct loss or damage by fire
to an amount which shall not exceed a certain per cent of
limits stated in the policy, or the net value of the property
insured and described, at any place or places within the
United States as reported and described in a list furnished
to the company by the assured at the time the contract is
signed and forming a part thereof. It recites that it is the
intent of the general cover contract to protect the interest
of the assured to the extent and upon property as therein
described and located ad interim', pending the issue of under
lying or duplicate policies by duly authorized and com
missioned resident agents. There are a numl)er of other pro
visions, all of which are provisions such as are usually found
in contracts of insurance. •

It will be noted that this contract in terms purports to
insure, and throughout the contract the person to whom it
is issued is designated as the assured. I can see no escape
from the conclusion that it is a contract of insurance. Our

supreme court has defined an insurance contract as

"a contract whereby one party agrees to wholly or partially
indemnify another for loss or damage which he may sulTcr
from a specified peril." Shakman v. United States Credit
System Co., 92 Wis. 366, 374.

To the same elTect see United American Fire Insurance

Co. V. American Bonding Co., 146 Wis. 573; First National
Bank v. United States F. A: G. Co., 150 Wis. 601; Whinfield
V. Mass. Bonding & Insurance Co., 162 Wis. 1.

Very clearly, by this general cover contract the company
issuing it agrees to wholly or partially indemnify the assured
for loss or damage which he may suffer from a specified
peril. This definition given by our supreme court is
substantially the same definition that has been given by
courts and text writers generally, and is substantially the
definition that has been adopted in several states by statu
tory enactment.

It is a policy of insurance.

The contract by which insurance is effected is ordinarily
termed the policy. 6 Words Sc Phrases 5440 et seq.; 3 Words
& Phrases (2d ed.) 1083.
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When we speak of an insurance policy we mean nothing
more nor less than the contract by which one party, for a
consideration, agrees to indemnify the other party against
loss or daro.age by some specified peril, to the extent therein
specified. It makes no difference what the contract may be
called by its own terms, nor just how it is referred to by the
parties; if it answers to the definitions of insurance and in
surance policies as referred to above, it is a policy of insurance.
This general cover contract submitted by you is such a
policy of insurance, and is subject to the provisions of the
statute to which you have referred.
You have also submitted three copies of a somewhat

similar contract to be used on Wisconsin property only.
It is unnecessary to quote th^ provisions of this contract,
but it is sufficient to say that it accomplishes substantially
the same purpose on properly located anywhere in Wis
consin as is accomplished by the general cover contract
referred to above on property anywhere in the United States.
'This, too, is a policy of insurance, and can legally be issued
only by complying with the provisions of our law as to the
issuance of policies of insurance.
WWG

Bonds—Bridges and Highways—Bid to do highway con
struction work wherein contract price is to be paid in bonds
issued under sec. 1317m—12 is invalid, because it is an eva

sion of provision against selling bonds below par.
Such bonds, if authorized prior to Jan. 1, 1921, may be

sold for less than par.

February 23, 1921.
Peter Huiras,

Dislricl Attorney,
Port Washington, Wisconsin.

You ask to be advised whether it would be lawful for the

county to pay highway contractors with bonds issued under
sec. 1317m—12, Stats., the bonds to be taken at less than
par.

As you state, the result would be to exchange these bonds
at less than par for highway work. In the event that the
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market value of the bonds is below par, it will mean that
more will have to be paid for the work with bonds than with
cash. On offers of sale of the bonds none of the bids sub
mitted amount to par. The statute provides that "such
bonds are not to be sold at less than par."
You state further that it is your opinion that to pay for

the work with bonds in the manner above indicated is an
attempt to do indirectly what cannot be done directly under
the statute.

With your opinion I am in entire accord. The statute
contemplates that the highway bonds authorized by sees.
1317/71—12 and 1317/n—12a shall be sold, not bailered.
The practice of bailering the bonds for highway labor and
materials would be a subterfuge. Any attempt to use the
bonds as legal tender or as currency would be an evasion of
the law and illegal. A bid or proposal to take pay in bonds
for highway work would be an invalid bid and should be
rejected. To permit such a disposition of the bonds would
amount to an abrogation of the statute regulating the sale
thereof and limiting it to par. Bonds may be disposed of
only in the way specified in the statute, and if the legislature
intended any disposition other than by sale it would have so
stated in the statute. This proposition is well illustrated by
the legislation upon the subject of paying contractors for
certain kinds of street and other public improvements by
special assessment certificates and bonds. Sees. 925-215,
925-220, 925-205, 925-190, 959-32 and -33, sec. 2, ch.
520, laws of 1919, ch. 25, laws of 1920 (Special Session).
Ch. 3, laws of 1921, empowers counties to sell any highway

bonds authorized prior to 1921 so as to net the purchaser
not to exceed 6 per cent.
EEB

Taxation—Money received by resident of Wisconsin from
sister state or alien nation or subdivision thereof is taxable
income.

February 23, 1921.
Tax Commission.

Herbert W. Cornell, of M., disputes the right to include
in his taxable income $1,742 which was paid him in May,
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1920, by the state of Colorado. He is now and was through
out the year 1920 a resident of this state. During the year
1912 he was an ofTicer of the stale of Colorado, but failed to
receive any salary because the legislature had not made any
appropriation for that purpose. He contended otherwise,
but his contention was rejected by the courts. Leddij v.
Cornell, 52 Colo. 189, 120 Pac. 153, 38 L. R. A. (N. S.) 918.
In 1919 the legislature passed a relief bill and the money
above mentioned was paid pursuant to said act.

He contends that because he was an officer of the sover
eign state of Colorado, and the item of incom.e before men
tioned was paid as and for his official salary, the same is
exempt from taxation and beyond the taxing power of this
state, even to the extent of being used as a basis for cal
culating income taxes. He calls attention to the rule that the
national government cannot tax the salary of a state officer,
and that this state cannot tax the salary of a federal official,
and he cites in support of that rule. Collector v. Day, 78
U. S. (11 Wall.) 113, and Dobbins v. Commissioners, 41 U. S.
(16 Pet.) 435. Such undoubtedly is the settled law.

However, that rule and those decisions do not solve the
question under consideration. The relation between one of
the states and the Union is peculiar, owing to the dual
character of our government. It is a state within a state,
an imperium in imperio. On the other hand, the relation of
one of the states of the Union to another is quite different.
Assuming that the two relationships are identical is the
fallacy in the argument submitted by Mr. Cornell, and there
in lies the answer to his contention. Colorado and Wis
consin, as to each other, are separate and distinct sover
eignties, and therefore it does not follow that because this
state cannot impose an income tax upon a Wisconsin resident
on account of a salary which he draws from the United
States treasury, therefore, this state cannot impose such a
tax upon one of its residents on account of fees or emolu
ments paid to him by a sister state or an alien government.
In support of the statements above made as to the rela

tions which the states bear to the United States and to one
another, I quote from 36 Cyc.:
"Prior to the formation of the federal constitution the

states were sovereign in the full, absolute sense of the term;
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but under the constitution tlieir sovereignty stops short of
nationality and their political status at home and abroad
is that of states of the United States; and thus they are not
sovereign within the meaning of that term, in international
law, * * * but the states are sovereign within their separate
spheres as to all powers not delegated to the United States
or prohibited to the slates, and subject to these restrictions
each state is supreme, and possesses the exclusive right of
regulating its own internal affairs, and in all matters relating
to the life, liberty, and property of citizens the state is
sovereign so long as it does not conflict with the federal con
stitution. Thus, except as restrained by the federal consti
tution, states may make or change their constitutions or
laws at will; or confer or withhold the right of slate citizen
ship; or exercise the taxing power; or regulate the acquisition,
tenure, transfer, and succession of real property within the
state; or, in general, may exercise any power possessed by
them prior to the adoption of the constitution * * * /
"In general the jurisdiction of a state is coextensive with

its sovereignty, and subject to the restrictions imposed by
the federal constitution, the sovereignty of each state ex
tends throughout its entire lerritory and to all ])ei"Sons and
property within its territorial limits" (pp. 828-829).
"Except to the limited extent to which the federal con

stitution has provided otherwise, the states are cntiiely in
dependent, and sustain toward each other the relation of
foreign states. * * * The principles of international comity
apply as between the states, but comity between states so
far as concerns rights, privileges, and immunities of each
other's citizens not guaranteed by the federal constitution
must yield to the laws and policy of the state in which it is
invoked" (p. 838).

It has been held in this state and is the rule generally that
the state may impose personal property taxes upon a
citizen based on credits due him from nonresidents. Stale

ex rel. Dwinnell v. Gaylord, 73 Wis. 316, 325; 37 Cyc. 785.
Of course, the payment by nonresident debtors to resident
creditors may constitute taxable income. That is the general
rule. No authority has been cited or found which holds that
the fact that the debtor chances to be a foreign state or
nation creates an exception to the rule. In reason we think
that would make no difference. Of course, Wisconsin cannot
go within another state and tax its ofTicers or instrumentali
ties of government, but if foreign states thrust those in
strumentalities, or its officers or employes reside, within this
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state and are citizens of this state, there is no constitutional
prohibition or rule of international law or comity which
takes from this state the power to impose income taxes
on such residents on account of moneys which they have
received from other political bodies.
The United States income tax is levied against its citizens

on account of income derived from the ownership of bonds of
other nations but does not impose such tax upon the bonds
of one of the states of the Union or subdivisions thereof.

This difference emphasizes the distinction before referred to
between the relation which this state sustains to the national

government and to sister states. Undoubtedly there are to
day billions of dollars of the bonds of foreign states and
cities owned privately in the United States, and I think no
o^^'ner has ever claimed that the interest received thereon is

exempt from either state or federal income taxes.
The bonds of a state, as well as its ofTicers, are instrumen

talities of government. In principle, if the interest on the
one may be held to be taxable income, why may not the
salary of the other be likewise held taxable, where the
recipient is a resident of some other state? I think it is clear
that if a Wisconsin resident receives interest upon bonds of
the state of Colorado and is subject to income taxes on
account thereof, it follows that Mr. Cornell is liable to in
come taxes on account of the payment made to him by the
state of Colorado in 1920.

While no court decision in the United States directly in
point has been found, there is authority elsewhere to the
effect above stated.

Probably the only textbook devoted exclusively to the
taxation of foreign income is by John Buchan, an English
author. The following quotations are from his work and
while the quotations refer to the United Kingdom, it is
thought they are wholly applicable to the United States:

"13. All profits from trades and professions situated
abroad and carried on by individuals or corporations resident
in the United Kingdom are taxable whether remitted to the
United Kingdom or not " (p. 29).

"25. Eveiy holder of a foreign public office or employment
of profit, who performs the duties of such office in the United
Kingdom, is liable to taxation in respect of the emoluments
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accruing to him by reason of such office or employment"
(p. 62).

It is true that in England, and probably in the United
States, accredited ministers or ambassadors of a foreign state
are not liable to any form of taxation by the government to
which they are sent, but that exemption in their favor is
based upon two principles of international law: the exter
ritoriality of their residences, and their entire exemption
from local jurisdiction, both civil and criminal. Other
officers and employes of foreign states are not entitled to
this exemption. On this point the same author says:

_" * * * The salaries of consuls, trade agents, and com
missioners for any special purpose, paid bj' a foreign govern
ment, are at law taxable under Schedule E., and any excmp-
lion which may be granted is a matter of international courtesy."
Taxation of Foreign Income, Buchan, p. 64.
EEB

Education—Schools—Holidays—February 22 is not a
legal holiday for district schools under sec. 40.28, Stats.

February 24, 1921.
Charles E. D.ayton, Clerk,

School District No. 1,

Packwaukee, Wisconsin.

"Holiday" in its present conventional meaning is not
applicable to Sunday.

"Various statutes have been enacted making provision
for legal holidays and designating the effect thereof in sus
pending business. * * * A legal holidaj'—other than Sunday
—has effect as a holiday only as to those acts and trans
actions which are designated in the statute, establishing the
day." 21 Cyc. 440.

That is to say, a day may be a holiday for one purpose and
not for another. It may be a holiday for an officer or em
ploye of the United States and not for one of the state or of
its subdivisions and vice versa. It may be a holiday as to
court proceedings and not as to ministerial acts or private
transactions. II Op. Atty. Gen. 84; IV Op. Atty. Gen. 473.
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Hence, in determining whether Washington's birthday is
a school holiday, we must have recourse to the statute.
Sec. 2577 creates holidays, but it does not define or prescribe
what may and what may not be done upon those days
further than to say,

" * * * Appropriate special exercises may be held in all
schools for one-half day on February twelfth, and on Februai*y
twenty-second."

That is equivalent to saying that the ordinary school exer
cises may be suspended or departed from on those days to
a limited extent for paying fitting respect to the memories
and characters of George Washington and Abraham Lincoln.
Sec. 2576 prohibits court proceedings on specified holidays
and states what legal action may be taken on some of those
days. But neither sec. 2576 nor 2577 makes any school
holidays.

Sec. 40.28 provides as follows:

"(.3) Twenty days of teaching including legal holidays
for schools shall constitute a school month unless otherwise
specified in the contract, and all legal school holidays,
occurring on the usual school da^'s shall be counted although
no school be taught; * * *. The first day of January, the
thirtieth day of May, the fourth day of July, all days de
clared to be holidays by proclamation of the president of
the United States or the governor of this state, and the
twenty-fifth day of Decem.ber are legal holidays for schools."

There are no other legal holidays for schools and this list
does not include the 22d of February. It has not been de
clared a holiday by proclamation of the president. You are
therefore advised that Washington's birthday is not a legal
school holiday for district schools and that the teachers in
those schools are not exempt by any law from teaching on
that day, nor are they entitled to allowance for more than
one day's teaching in case they conduct the schools on that
day. The holidays prescribed by the national government
apply or extend only to officers, agents, and employes of
the United States. They do not affect the contracts of school
teachers employed in the public schools of Wisconsin.
EEB
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Corporations—Insurance—-Where amendment reads, "Re
solved that the articles of organization of the
Company he and they are hereby amended so as to read as
follows," any part of original articles not included in amend
ment ceases to be part of articles.
Under such circumstances amended articles must contain

everything required by statute in case of original articles of
organization.

Certain provisions of an amendment held to change sub
stantially original purposes of the organization.

February 24, 1921.
Oscar A. Olson,

Deputy Commissioner of Insurance.

I have examined and return herewith the amendments to

the articles of the Motor Vehicle Mutual Insurance Company
of Wisconsin.

These amendments were adopted at a meeting of the
Motor Vehicle Mutual Insurance Company of Wisconsin,
but they purport to amend the articles of organization of
the Motor Vehicle Insurance Company of Wisconsin. Of
course one company has no authority to amend the articles
of another company, and it is quite possible that there may
be two insurance companies with names as similar as this.
The resolution starts out as follows:

"Resolved: That the articles of organization of the Motor
Vehicle Insurance Company of Wisconsin be and they are
hereby amended so as to read as follows:"

In other words, it purports to substitute new articles in
place of the old. It purports to create a complete set of
articles as amended, and anything not included in the so-
called amended articles is no longer a part of the articles of
incorporation. So construed, there are only two articles re
maining of the articles of incorporation. They omit the
following requisites of articles of organization as provided
by sec. 1772:
(1) A declaration that they associate for the purpose of

forming a corporation under these statutes.
(3) The capital stock, if any, the number of shares and the

amount of each share.
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(4) The designation of general ofTicers and the number of
directors, which shall not be less than three, etc.
(5) The principal duties of the several general ofTicers

respectively.
(6) The method and conditions upon which members shall

be accepted, discharged or expelled.
The original articles as heretofore amended provide among

other things:

"Article III. This Company is formed to carry on a mutual
fire insurance business, insuring its members against loss
or damage to projicrty, especially automobiles, by fire,
lightning, self ignition and explosion. As such Company it
shall possess the usual powers and be subject to the usual
duties of a corporation."

Article Two of the amended articles provides:

"The business and purpose of this corporation shall be to
transact the business of insurance against loss or damage to
property on land by fire, lightning, hail, tempests or ex
plosion. Also against loss or damage to property on land, by
waters, caused by the breakage or leakage of sprinklers or
sprinkler systems, pumps, water pipes, or plumbing, or its
fixtures, and against accidental injury to such sprinklers or
other apparatus. Also against loss or damage to automobiles
or vehicles, and accessories, by fire, collision, burglary or
theft, or both, and against loss by legal liability for damage
to properly resulting from the maintenance and use of such
automobiles or vehicles, and against any risks mentioned
in subdivisions 1, 2, 5, or 10, of section 1897 of the revised
statutes of Wisconsin, which said company may assume
under its license."

In my opinion the part underlined changes substantially
the original purpose of this organization and therefore is in
violation of sec. 1774. See VI Op. Atty. Gen. 819. There is
a question whether the provision

"and against any risks mentioned in subdivisions 1, 2, 5 or
10, of section 1897 of the revised statutes of Wisconsin,
which said company may assume under its license"

does not also violate this provision.
For the reasons mentioned I cannot approve of these

amendments.

WWG
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Bonds—Counties—Municipal Corporations—County and
municipal bonds may be sold below par when par cannot be
obtained, unless statute forbids it.

ProJiibition may be express, as in sec. 1317m—12, or may
be necessarily implied by limitation of maximum rate of
interest, as in sec. 925-133, subsec. (9).

February 24, 1921.
Honorable Riley S. Young,

Assemblyman,
In response to your request of February 23, 1921, you are

advised that a county or municipality ro.ay sell its bonds for
less than par unless such sale is prohibited by statute. That
is the general rule and it is well settled. Unless there is a
provision against such action a municipality may sell its
bonds for less than their face value. 28 Cyc. 1597; Kiernan
V. City of Portland, 122 Pac. 764.

"It is the general rule that, when a municipality^ is given
authority to issue and sell its bonds, it must observe the
restrictions, if any, as to the m.ode by which, and the terrns
upon which, they m.ay be sold. But when the power is
granted without resti'iction, the authorities of the munici
pality are left free to dispose of them at such prices as they
can obtain. They have the implied power to agree upon the
terms of sale." O'Neill v. Yellowstone Irr. Dist., 121 Pac.
283, 290.

It goes without saying that a sale below par cannot be
legally made where there is a direct, express statutory pro
hibition against such sale. An example of such a prohibition
is found in sec. 1317m—12, which provides that the bonds
thereby authorized "are not to be sold at less than par."
Such a provision may exist elsewhere in our statutes, but

upon a rather hurried search I have been unable to find it
except in said section; but I am of the opinion that a sale of
bonds below par may be prohibited by necessary implication,
as by fixing the maximum rate of interest. Subsec. (9), sec.
925-133 and subsec. (9), sec. 59.91 are examples of that kind
of statute. Where a bond upon its face provides for the
maximum statutory rate of interest, a sale of such bond by
the municipality or county at less than face will result in a
rate of interest higher than the maximum which is permitted.
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In other words, the county or miiniciplaity would be paying
upon the money received from the sale of the bonds more
than the highest rate of interest which the law allows. It
is a general principle of law that what m.ay not be done
directly cannot be done by indirection, and it seems to me
that principle applies to a situation like the one under con
sideration. If the rule of usury applied to county and munici
palities the sale at less than par of a bond which on its
face provided for the maximum legal rate of interest would
make the contract usurious. If A borrows S90.00 from B

and gives a note for SIOO.OO with interest at 10 per cent
per annum the contract is void because usurious. This view
is supported by the case of Uhkr v. City of Olympia, 151
Pac. 117, 120, in which the court said:

" * * * The statute provides thai bonds shall draw
interest at a rate not exceeding 6 per cent. In the absence of
a controlling statute, it lias been generally held that a
municipality can sell its bonds below par, and that a sale
at par, allowing a commission for the sale, does not alTect
the validity of the bonds. But such rules do not pertain
where the law provides that bonds shall not be sold at less
than par.

♦< * * *

"Turning, then, to the statute governing the present issue,
we find that the council is required to issue and sell bonds or
warrants, in payment for the public utility, 'bearing interest
at a rate not exceeding 6 per centum per annum.' This
limitation on the power of the council is just as prohibitive,
and, if disobeyed, would result in the same evil, as if the
statute had provided that the bonds should not be sold for
less than par."

There are, however, decisions which hold that the sale

below par may be legally made unless the statute expressly
forbids such sale. Kiernan v. Ciiy of Portland, 122 Pac. 764.
That view, however, I think is unsound, and I do not be

lieve-that our court would adopt it.
I was surprised not to find some general statute against the

sale of public bonds at less than par. Such a statute may
exist, but I could not find it. Assuming that we have no such
statute, I suggest for your consideration the advisability
of enacting one to that effect.
EEB
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Banks and Banking—Criminal Law—Venue of Prosecution
—Company advertising that it is doing private banking
business, which is not licensed to do such business, is violat
ing statutes.

Prosecution should be brought in county where advertise
ment is published.

February 25, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.

You have submitted to this department an advertisement
of J. K. B., Inc., published in the W. Daily Times, and you
inquire whether it is a violation of sec. 2024—50, Slats.,
and of sec. 2024—78/n, Stats. You also inquire if the law has
been violated, whether the prosecution should be made in
JeFerson county, where the advertisement was published,
or in Milwaukee county, where the business is located. The
advertisement offers for sale shares of stock bearing 10%
interest, payable 2)/^% quarterly, and contains the following:
"The Company is doing a private banking business."

Sec. 2024—50 contains the following:

"No person, copartnership or corporation engaged in the
banking business in this" state, not subject to supervision
and examination by the commissioner of banking, and not
required to m.ake reports to him by the provisions of this
chapter, shall make * * * use of or circulate any letter
heads, billheads, blank notes, blank receipts, certificates,
circulars, or any written or printed or partly written and
partly printed paper whatever having thereon any artificial
or corporate name, or other word or words, indicating that
such business is the business of a bank."

It also provides that the offense shall be a misdemeanor and
provides a punishment.

It appears from the above language used in the advertise
ment that this company has circulated printed paper having
thereon words indicating that such business is the business of
a bank. It comes within the clear language of the statute
and your first question must be answered in the affirmative.

Sec. 2024—^78/n prohibits any person or corporation to do
a banking business without having been regularly organized
and chartered as a bank. If the company is doing a banking
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business as it advertised, then this statute has also been
violated and the company may be prosecuted under this
section.

With reference to the place where the prosecution should
be brought, I will say that under our statute sec. 4679 pro
vides:

"All criminal cases shall be tried in the county where the
offense was committed, except where otherwise provided by
law,"

unless change of venue is taken by affidavit.
It is stated as a general rule in 16 C. J. 194:

"The statutory offense of publishing illegal matter in a
newspaper is committed, and should be prosecuted, in the
county where the newspaper is first issued to be delivered or
sent iDy mail or otherwise to subscribers, and not necessarily
in the county where the paper is printed, as it may be printed
in one place and published in another, nor in another
county where it is received by a subscriber through the mail.'

In Slate v. Bass, 97 Maine 484, in discussing the venues for
a criminal prosecution where a man was charged with publi
cation of illegal matters in a newspaper, the court said:

"Did he publish it in York County, under the facts above
stated, because of the fact that a copy of the newspaper was
mailed to and received by a subscriber living in that county?
Certainly not. The paper was published in Bangor, in
Penobscot County. The language of the statute niust be
given its natural and ordinary signification in the connection
with which it is used, because the meaning of the word
'publish' depends upon the subject with which it is con
nected. The publication of a slander or libel, or of a will,
means something quite different from the publication of
a newspaper. When used with reference to a book, magazine,
or newspaper, the common and universal, as well as the
technical meaning of the word, is to issue, to send forth to
the public for sale or general distribution. It follows that the
place of the publication of a newspaper is where it is first
issued to be delivered or sent by mail or otherwise to its
subscribers. It is not necessarily where the newspaper is
printed, as it may be printed in one place and yet published
in another, as this court has several times decided with
reference to the publication of notices of the foreclosure of
a mortgage. Bragdon v. Hatch, 11 Maine, 433; Hollis v.
Hollis, 84 Maine, 96."
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This rule is similar to the rule applicable in criminal libel
cases. In 25 Cyc. 433, the rule is thus stated:

"In the case of libel it is held that it is not the jurisdiction
in which the article is printed but the jurisdiction in which it
is published and circulated that determines whether the
words used are actionable. So the general rule is that an
action for libel may be brought and tried in any county in
which the libel was published or circulated."

I find nothing in our statute which would indicate a
contrary rule in a case such as we have under consideration,
and the rule is in harmony with the statutory provision of
sec. 4679, as above quoted. You are therefore advised that
the prosecution should be brought in JcfTerson county and
cannot be brought in Milwaukee county, unless it can be
shown that the paper was also published in Milwaukee
county.

JEM

Bridges and Highivaijs—Section of state trunk highway
system may be changed from one location to another under
sec. 1317m—7 by single contract or proceeding; in assessing
damages benefits resulting from extinguishment of public
easement over strip from which highway is removed may be
taken into account.

February 25, 1921.
Victor M. Stolts,

District Attorney,
Eau Claire, Wisconsin.

A change or relocation of a certain highway is contem
plated by the Eau Claire county highway commissioner and
state road and bridge committee, and you ask to be advised
as to whether the commissioner and com.mittee have power
to make the change by a single order discontinuing a part of
the existing highway and at the same time laying or locating
it elsewhere, or must the discontinuance thereof be under
sec. 1265, Stats.
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Your letter contains a diagram of the highways and the
proposed alteration. It appears that a highway runs from
point "c" in a southwesterly direction, 55 rods, to its
intersection with a north and south road at point "b".
It is desired to change the road which you designate "cb"
and relocate the same so that it shall run in a northwesterly
course from point "c", 80 rods, to its intersection with the
said north and south road at point "a". The highway from
"c", through "b" to "a" is part of the state trunk highway
No. 12. The change or relocation would be entirely within a
single forty-acre tract.
You are advised that it is the opinion of this department

that the case is easily within the provisions of sec. 1317/n—7:

"2. (a) Whenever it shall be deemed necessary- for the
proper construction, improvement or maintenance of any
state trunk highway or prospective state Ihghway, or bridge
thereon, to change or relocate any such bridge or a portion of
any such highway, the stale highway commission or county
highway commissioner shall file a plat tliereof showing the
existing location and the proposed change with the chairman
of the county state road and bridge committee."

The committee shall then attem.pt to deal with the owner
of the prem.ises affected by contract, and the manner in
which the scheme shall be carried out is stated in the statute.

"(b) In case the county committee cannot acquire at
what they consider a reasonable cost the lands required for
such change or relocation, said committee is authorized to
accomplish such change by exercising the right of eminent
domain and the proceedings shall be as provided in subsec
tion 3 of section 1317m—6 for the acquirement of right to
take stone or other materials for public use."

Subd. (c) of this subsec. 2, sec. 1317m—7 declares that
sec. 1263, Stats., shall not apply to highway changes or
relocations m,ade under this subsection.
The contract or order for relocation should make specific

provision that the relocation works a total discontinuance of
the road "be". With such a provision in the order, no reason
is perceived why the provisions of sec. 1271 would not apply.
In brief, that section provides that when any highway is
discontinued at the same time another highway is laid, in
other words, in case of a relocation, the benefit accruing to
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the land owner through \\1thdrawal of the public easement
from a part of his premises is to be considered in estimating
his damages due to subjecting another portion of his pre
mises to that kind of an easement.

I am quite certain that the practice above outlined has
been actually followed in numerous cases which are not
distinguishable in principle from your case.
EEB

Eledions—Corrupt Practices—Use of moving picture
slides in campaign not violation of sees. 12.06 and 12.07.

February 26, 1921.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin.

Under date of February 23 you request my opinion as
to whether a candidate for public ofTice violates sees. 12.06
and 12.07, Stats., in procuring and arranging, in order to
promote his candidacy, for the display, on the screens of
moving picture theaters, of stereopticon slides bearing the
usual likeness and advertising matter.

Sec. 12.06, as far as pertinent, reads:

**Legal disbursements by candidates. (1) No candi
date shall make any disbursement for political purposes ex
cept:

»' * * *

"(e) For the purposes enumerated in section 12.07,
when such candidate has no personal campaign committee,
but not otherwise."

Sec. 12.07:

^'Legal disbursements by committees. No party com
mittee nor personal campaign commi ttee shall make any dis
bursement except:

"(3) For necessary expenses, incident to the furnishing
and printing of badges, banners and other insignia, to the
printing and posting of handbills, posters, lithographs and
other campaign literature, and the distribution thereof
through the mails or otherwise."



174 Opinions of the Attorney-General

It is my opinion that the above language authorizing
disbursements for necessary expenses incident to the fur
nishing, printing and posting of other campaign literature
and the distribution thereof through the mails or otherwise
is broad enough to include the display of a candidate's
likeness and advertising literature upon the screen of moving
picture theaters, and that the statute is not violated by the
advertising referred to in your inquiry.
WJM

Peddlers—Transient Merchants—One who travels from

house to house selling from his wagon his slock of groceries
and other articles is a peddler.

Farmer who sells to farmers surplus feed which he has
had shipped in carload lots for his own use is not a transient
merchant.

February 26, 1921.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin.

In your letter of February 23 you submit the following:

"1. A, a farmer residing on his farm has put in a line of
cofTpcs, Leas, flavoring extracts etc., which he ke3ps in stock
on his premises. He then goes out in his community with an
assortment of his line and sells the same m.aking immediate
delivery from, his wagon. Mis farm is small and of meager
production and he apparently intends to continue this method
of business indefinitely as an added means of support.
"Question: Is A a transient merchant or peddler within

the statute?"

From, your statement of facts A sells his goods at retail
from place to place, going from house to house and carrying
the goods and delivering them at the sam.e time that he
makes the sale. Fie comes within the rule laid dowm by our
supreme court in Dewitt v. State, 155 Wis. 249. In that case
Dewitt had a place where he stored his goods and traveled in
a certain territory selling them to various parties. The court
said, p. 251, the following, relative to a peddler:

"He may have a fixed business domicile and yet be a
peddler, and he may be such regardless of whether he carries
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the whole or a paii of his stock of goods with him. The
essential thing is that he must do business by going about
from place to place selling and delivering merchandise in
a retail way to such individuals as he m.ay be able to deal with.
While doing that he is a peddler though he may, at the same
time, have a business domicile to which lie occasionally
resorts. It is tlie method of disposing of the goods which
makes the person a peddler. A peddler is simply one who
peddles, and any one peddles who sells at retail from place
to place, going from house to house, carrying the goods to
be offered for "sale with him. That plaintilT in error satisfied
all the requisites of that vocation, does not admit of a doubt."

I am therefore constrained to hold that A is a peddler in
contemplation of our statute.
You submit the following also:

"2. B and C are farmers. On several occasions they have
purchased cars of feed and caused tiiem. to be delivered at
their shipping point. They induce other farmers to agree
to take a portion thereof before arrival and solicit other
farmers to take portions after arrival and retain for them
selves what is undisposed of."

You state that this practice will undoubtedly continue
until spring and is in direct competition with merchants at
said shipping point who maintain regular warehouses and
stocks of feed. You inquire whether B and C are transient
merchants. You also state that B and C are residents of the
community, living four or five miles from the shipping point.
A transient merchant is defined in sec. 1574, Stats., as one

"who engages in the vending or sale of merchandise at any
place in this state temporarily, and who does not intend to
become and does not become a permanent merchant of such
place."

In an official opinion rendered by this depai*tm.ent, VI
Op. Atty. Gen. 254, it was held that a person holding a sale
of live stock is not a m.erchant and cannot be required to
take out a license as a transient merchant.
Our law requiring transient m.erchants to take out a license

is not intended to give a m.onopoly to local merchants of
the sale of any line of ro.erchandise. It does not intend to
take away from the people of the community the right to
have goods shipped to them from som.e other locality and
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thus do away with the profits of the middleman. A farm.er or
a number of farmers may purchase and have shipped to them
feed or any other kind of grain or merchandise in carload
lots and divide the same among them,selves and incidentally
sell part of it to others without becoming transient mer
chants within the contemplation of our statute. I do not
mean to hold that a person who sells goods from a carload
lot, if carried on as a business, would not be a transient
merchant. What I do hold is that under the facts stated by
you, where farmers get together and purchase carload lots
of feed for their cattle or grain to be used on their farms and
sell part of said carload lots to others who did not join in
the shipment, this does not in itself make them transient
merchants. This question is therefore answered in the
negative.
JEM

Bridges and Highways—'Proceeds of bonds issued pursuant
to sec. 1317/n—12 for improvement of state trunk highway
may lawfully be used to improve such highway as altered
by order of state highway commission.

February 26, 1921.
Archibald McKay,

District Attorney,
Superior, Wisconsin.

I have your letter of February 24, inquiring whether the
proceeds of highway bonds authorized by vote of the electors
of Douglas county may be lawfully used to improve an
altered route of state trunk highways 10 and 11. You state
that at the time the vote was taken Highway 11 was so laid
out that the portion running due south from Spaulding
Avenue to Grand Avenue was upon the so-called Bardon
Route, but that the state highway commission during the
past season investigated the relative feasibility of this route
and the so-called Cooper Route, lying three-fourths of a mile
west of, and parallel to, the Bardon Route, and that "the
location finally selected was the Cooper Route." This re
sulted in the transfer from Flighway 11 to Highway 10 of
three-fourths of a mile of east and west route along Spaulding
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Avenue, while as to Highway 11 it eliminates some three
miles of north and south road and substitutes therefor about

two m,Ucs of parallel north and south road and about a
mile of northwest and southeast road along Grand Avenue.

I assume, although your letter does not specifically say
so, that the change in route was made by a formal order of
the state highway commission. If that is true, the situation
is covered by an opinion rendered by this department to the
state highway commission under date of January 27, 1921,*
to the effect that where the commission has lawfully altered
the route of a state trunk highway, subsequent to the popular
vote upon the issuance of highway bonds, the proceeds of
the bonds may lawfully be used upon the altered route.
The reasons for this conclusion are fully stated in the opinion
referred to.

RMH

Taxation—False Statements—Forfeiture to be paid county
treasurer is penalty only and not tax avoided.

T. J. Reinert, February 28, 1921.
District Attorney,

Antigo, Wisconsin.

Under date of February 24 you quote sec. 1056«, Stats.,
and desire my opinion as to whether the taxes that have
been avoided are all to be paid into the county treasury,
and whether the city must relinquish its right to such taxes,
or whether it is my interpretation that the term "forfeiture"
refers merely to the 10% penalty imposectover and above the
norm.al tax on such return withheld.

It is my opinion that the concluding language of the sec
tion,

"All forfeitures collected under the provisions of this section
shall be paid into the county treasury"

refers only to the forfeiture which is imposed in addition to
the tax, which is not strictly speaking a 10% forfeiture, but
a forfeiture of SIO for every §100 or major fraction thereof.

•Page 60 of this volume.
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That is to say, the forfeiture on a $90 tax would be $10;
the forfeiture on a $155 tax would be $20.

WJM

Insurance—Ford Car 0\^T).ers' Protective Association is

doing insurance business and is subject to laws relating to
insurance.

Whether business being done is insurance is to be de
termined by character of that business and not by what the
parties denominate it.

Insurance laws of this state apply to individuals, co
partners and voluntary associations as well as to corpora
tions.

That only method of enforcing payment of assessments is
by depriving delinquent of all benefits under his certificate
does not prevent agreement from being contract.

February 28, 1921.
Honorable Platt Whitman,

Commissioner of Insurance.

You have requested my opinion as to whether the Ford
Car Owners' Protective Association is doing an insuiance
business, and therefore required to comply with the provi
sions of our laws with reference to insurance before it can

legally transact such business in this state. You enclose
copies of application, certificate of protection, and other
literature, furnished 3^011 by the secretary of the board of
managers of the organization.
In tlie application the applicant gives his name, address,

whether the car is owned personally or by a corporation or
copartnership, the number of automobiles oxNued, the
num.bcr of chauffeurs employed, the purpose for which the
automobile is or will be used, where it is principally kept,
the description of the car, including type, model, factory
number, when manufactured, list price, when purchased,
actual cost, whether purchased new or secondhand, license
number, from whom purchased, whether fully paid for at
time of purchase or bought on the installment plan, and, if
the latter, how much remains unpaid. It contains a state
ment that the car will not be rented to others nor used to
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caiTy passengers for a consideralion, except as therein
stated, etc. It also contains the following:
"I herewith enclose Seven Dollars (S7.00) enrollmenl fee

and I further expect to pay a Per Capita Tax of Two Dollars
(S2.00) per year wliich I will pay for the first year upon
receipt of my Certificate of Protection. I further expect to
pay my Pro Rata share of losses in accordance with the
terms of the 'Certificate of Protection' to be issued to me by
reason of this application."
"I hereby authorize C. F. Davis, Secretary of the Board

of Managers of the Ford Car Owners' Protective Association,
to act as my agent in this behalf; it being understood and
agreed, however, that I am not obligated to conform to the
terms of said 'Certificate of Protection' unless I feel that self
interest so impels, and I further agree that the same shall be
true of all other members and the Board of Managers. I
have carefully read said 'Certificate of Protection' and I
fully understand the terms and conditions thereof, which are
entirely satisfactory to m.e, and I hereby agree that my
failure to pay a Monthly Indemnity Call within the time
specified in said 'Certificate of Protection' shall render same
null and void."

"In m.aking application for protection on the above de
scribed Autom.o])ile, the undersigned agrees to cooperate
with the rest of the members of the Ford Car Owners'
Protective Association and hei'cby warrants the foregoing
statements to be true to the best of his knowledge and belief."

The "Certificate of Protection" signed by the secretarj^
of the board of managers recites that the applicant "has
become a co-operative unit and member of" the association,
and, among many other things, contains the following:

"The association, its members or its management, if
self interest impels, will, through its board of managers or
otherwise, make a pro rata call on said m.em.bcr and the
other members of the association for an amount not to exceed
the sum designated herein as the m.axim.um Indemnity each
year, and said party hereby agrees to accept the sum so
realized as Indemnity for any loss sustained by Collision,
Fire, Theft, Lightning, Tornado or Explosion to the
following described Ford Automobile."
"The Ford owner named herein agrees with the rest of

the members of said Association that he will pay his pro
rata share of the Indemnity Call each month to the Associa
tion's office, Chicago, Illinois, or to a local dealer if so directed,
not later than the twentieth day of the month in which the
Indemnity Call is made, and further agrees that tiie Board
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of Managers of said Association shall retain 5% (for postage
to mail indemnity call notices) of any indemnity money that
may come into its hands by reason of loss on the alcove
described car either by Collision, Fire, Theft, Lightning,
Tornado or Explosion, and said Ford owner further agrees
that in case he should sell, or otherwise dispose of the above
described car, that he will immediately notify the Associa
tion's office to cancel this certificate or to transfer same to
the new owner (transfer charges to be fifty cents)."
"The Ford owner named herein agrees with the rest of

the members of said Association that the Board of Managers
and its appointees shall receive and disburse the funds of the
Association as follows: The enrollment fee of Seven Dollars
($7.00), the per capita tax of Two Dollars ($2.00) per year,
and the 5% of the indemnity money shall belong to said
Board of Managers and is to be used as it may elect to or
ganize Ford Owners, pay office expenses and compensate
itself for services rendered, and further that said Board of
Managers shall pay the total sum (less 5%) collected by it
from. Ford owners each month as indem.nity money (in
cluding all money realized from the sale of salvage) to the
Ford owners who are entitled to same by reason of losses
and make a sworn affidavit to this effect once each month."
" * * * And also 1he Ford Owner named herein agrees

with the rest of the members of said Association, that he
understands the Ford Car Owners' Protective Associa
tion to be a voluntary body of Ford Car Owners themselves,
and that this 'Certificate of Protection' does not come within
the regime of contract, because it is based entirely upon the
free will actions of the Ford Car Owners throughout the
country, who are co-operating with each other in the manner
set forth herein."

The certificate provides a maximum indemnity, based
upon the model and date of manufacture of the car, and
decreasing each year during the life of the certificate. It
also provides a limit of the amount each certificate holder
may be called upon to pay for each .$400 loss, ranging from
1 /iOth of a cent if the number of the cars protected by the
association is 400,000 or more, to 205^ if the number is 500
or more and less than a thousand.

Literature sent out by the association claims that it is not
an insurance company or corporation, nor engaged in the
insurance business, because it is purely a voluntary, mutual
association, having no funds and assuming no liability other
than the distribution of the proceeds from the indemnity
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calls, and that the business is conducted in "the regime of
status instead of in the regime of contract." The claim is
also made that it is protected from all state regulation by
the provisions of the federal constitution guaranteeing the
right to life, liberty and the pursuit of happiness.

I have been unable to find anywhere, in any of the litera
ture sent out, any provision giving the holders of these
"certificates of protection" any voice in the choosing of the
board of managers. In fact, all this literature is signifi
cantly silent upon the m.anner of choosing the m.embers of
this board, the number composing the board, and the duties,
powers, and compensation of its members. The letterheads
do not disclose who the members are, and from all that
appears there is a well-grounded inference that the secretary
is "the bo'sun tight, and the m.idshipmite, and the crew of"
this board of m.anagers.

Apparently the certificate holders must rely entirely upon
the capability and honesty of this unknown, and possibly
nonexistent, board of m.anageis and its secretary for the
proper handling of claims presented and money paid in.
I have failed to discover any other seciirily. When it is
recalled that indemnity calls may be made up to

"an amount not to exceed the sum designated * * * the
maximum indemnity each year,"

it will be seen that this requires a good deal of faith in one or
more perfect strangers to the individual certificate holders.
No safeguards seem to have been provided.
Sec. 1978, Stats., provides:

"No corporation, association, partnership or individual
shall do any business of insurance of any kind, or make any
guaranty, contract or pledge for the payment of annuities
or endowments or money to the families or representatives of
anv policv or certificate holder, or the like, in this state or
with any'resident of this state except according to the con
ditions and restrictions of these statutes. And the term in-
urance corporation as used in this chapter may be taken to
embrace every corporation, association, partnership or
individual engaging in any such business."

Sec. 1917, Stats., provides in part:
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"No insurance corporation shall transact any insurance
business in this state without first having paid the license
therefor as required by law."

It will be noted that our law is sufficiently broad and com
prehensive to cover individuals, copartnerships and associa
tions, as well as corporations. If any such are doing any
business of insurance of any kind, he, they, or it are subject
to the law, and are required to have a license.
Our supremo court has said:

" * * * An insurance contract is a contract whereby one
parly agrees to wholly or partially indemnify' another for
loss or damage which he may sulTer from a specified peril."
Shakman u. United States Credit System Co., 92 Wis. 366, 374.

Here the very purpose of the so-called certificate of pro
tection is indemnification for loss or damage that may be
sufTered from specified perils. The holder, in so many words,
agrees to accept "as indemnity for any loss sustained by"
the specified perils, the sum realized from the indemnity call.
The application and certificate in all essential features are
the sam.e as in any mutual, assessment organization that
relies entirely upon the sum realized from an assessment
made after a loss has occurred for its ability to m.eet such
loss, except that in the latter organizations the members
have a voice in running the affairs of the organization and
electing the officers who have the direct charge of the busi
ness, while here they apparently do not.

This definition by our court is substantially the same as
that given by the foremost text-writers. 1 Joyce on Insurance
(2d ed.) sec. 2.
The legislature has the power to regulate the business of

insurance in the state, whether carried on by a domestic
or foreign company, an individual, or an association. People
V. Holmes, 135 N. Y. S. 467, 151 App. Div. 257.
And if such business is conducted by a mutual association,

as is claimed here, it still is doing an insurance business.
1 Joyce on Insurance (2d ed.) sec. 344.

"In controversies arising with a mutual benefit association,
the weight of authority seems clearly to establish the rule
that such companies are insurance companies, and their
contracts are governed by the same rules as insurance policies
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* * * . Such associations are usually controlled by in
surance laws in regard to transacting business in the slate
unless specifically exempted by statute, * * * . They are
usually regarded as insurance companies on the question
of jurisdiction. Under statutes exempting benevolent
associations from the operation of general insurance la\ys,
such societies are frequently regarded as insurance companies
for all purposes except those limited by the proviso in the
exempting statute." Note to Penn Mutual Life Ins. Co. v.
Mechanics' Savings Bank & Trust Co., 38 L. R. A. 33.

" * * * A 'mutual com.pany' is one wherein the members
constitute both the insurers and the insured, where the
members all contribute, by a system, of assessments, to
the creation of a fund from, which all losses and liabilities
are paid, and wherein the profits ore divided among them
selves in proportion to their interests." State v. Willett,
23 L. R. A. (N. S.) 197, 202, 171 Ind. 296, 86 N. E. 68.

This answers fully the claim made that the m.embers are
merely agreeing among themselves for mutual indemnity,
and 1.hat there is no contract, because a person cannot con
tract with himself. Such a contract is as binding as though
made with a stranger. Northwestern Ben. & Mut. Aid Ass'n.
V. Wanner, 24 111. App. 357, 362;

This so-called association has sought by an adroit use of
language to cover and conceal the real purposes of the
organization. Many phrases that are really meaningless
are repeated in numerous places in its literature. That
literature is like a long train of empty cars—it sounds
formidable, but carries no freight. For instance, that litera
ture informs us repeatedly that the business carried on is
in the "regime of status" and not the "regime of contract."
At first blush this might seem to indicate the discovery of a
new way of evading the law. However, the Century Dic
tionary gives the meaning of "regime" as:

"Mode, system, or style of rule or management; govern
ment, especially as connected with certain social features;
administration; rule."

And it defines "status" as:

"1. Standing or position as regards rank or condition—
2. Position of affairs.—3. In law, the standing of a person
before the law in the class of persons indicated by his or her
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legal qualities; the relation fixed by law in which a person
stands toward others or the state."

50 we get as the definition of "regime of status" this: The
mode or system of government of the standing of a person
before the law in his or her legal qualities. As used in this
literature, the phrase is simply absurd. But in any event,
the test is not—What doestheassociationstyleitself,or claim
as to its business, but—What, in fact, is the business con
ducted by it?

If in truth it is doing an insurance business, the absence
of the word "insurance" from its name and its literature

"can operate as no charm wherewith to wrest it out of the
control of the Insurance Department." Slate v. Alley,
51 So. 467, 475, 96 Miss. 720.

" * * * The nature of the contract must be determined
from its contents and not by its terminology." Physicians'
Defense Co. v. O'Brien, 111 N. W. 396, 398, 100 Minn. 490.

Comparing this "Certificate of Protection" with the def
inition of insurance, we find that one party (the association,
or the board of managers) for a consideration (the paym.ent
of the fees and the indemnity calls) undertakes to indemnify
(that is, make good in whole or in pail) to a specified amount
(not to exceed the maximum indemnity stated, nor the
amount received, from the indemnity call) against loss or
damage from specified perils (collision, fire, etc.). This
answers every requirement of the definition given by our
court.

The kind of business being done is determined by the
character of the contract involved and the manner in which

the business is conducted, not by what the organization
calls itself or its business. Jennings v. National American,
(Mo.) 179 S. W. 789, 790; Slate v. Globe Casket ct Undertaking
Co., (Wash.) 143 P. 878, 879; Marcus v. Heralds of Liberty,
88 A. 678, 680, 241 Pa. 429; State v. Beardsley, 92 N. W.
472, 474, 88 Minn. 20.

"The law looks to the substance rather than to the form
and is not to be cheated by any gloss of words. The declared
objects of the order may have oeen Jacob's voice, but the
hands were the hands of Esau." Marcus v. Heralds of Liberty,
88 A. 678, 680, 241 Pa. 429.
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I might well adopt the language of a distinguished federal
judge and say:

" * * * This is indemnity pure and simple, and with
whatever verbiage the contract may be clothed, it does not
serve to cover its real purpose, which is one to indemnifj'^
the holder against damage and liability" due to collision,
fire, etc. Phijsicians' Defense Co. v. Cooper, 47 L. R. A.
(N. S.) 290, 301, 118 C. C. A. 50, 199 F. 576.

There is an extensive note to this case in the L. R. A. on
what constitutes insurance.

As was well said by the Mississippi court:

"Statutes of the character under discussion should be
liberally construed, in order to bring within their provisions
and remedial purpose all associations organized for the
purpose of conducting the insurance business, however
cornplex and obscure may be the plan attempted through
which to carry on that business. We are prepared to say,
under the comprehensive language used in our statute, that
no plan of insurance can be originated whereby that business
can be conducted without compliance with our laws."
State IK Alley, 51 So. 467, 477, 96 Miss. 420.

See also Slate v. Willett, 23 L. R. A. (N. S.) 197, 203, 171
Ind. 296, 86 N. E. 68.

"Again, the contract is not one that the courts will strain
the laws to uphold. It is freighted with the greatest possi
bilities for fraud." State v. Globe Casket A: Undcrtakinq Co.,
rWash.) 143 P. 878, 879.

The needs for subjecting such organizations as this to the
regulatory features of our law are well stated by the Missis
sippi court:

"This beneficient legislation was found necessary in order
to insure the people protection from the imposition and fraud
of so-called insurance companies not organized in accordance
with law, not financially responsible for losses in case such
should occur, and being in truth simply traps for the unwary,
operated mainly, if not solely, for the benefit of the officials
and soliciting agents. The inhibition against the unlicensed
transaction of insurance business was wisely couched in
general terms, and that inhibition applies to all insurance
companies, without regard to mere formal differences oc
curring in their routine of business or in the promised bene
fits." Fikes V. State, 39 So. 783,-784, 87 Miss. 251.
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And again:

" * * ♦ xhe only thing peculiar about this insurance
association is the complication of its plan, designed only for
the purpose of escaping the insurance laws. We have nothing
to do with the motive behind the plan. It may be true, and
doubtless is true, that all the promptings of this plan of
insurance were worthy; but it falls within the condemnation
of the statute. The rule of law applies alike to the worthy
and the unworthy, to the end that the unworthy may not
get in control of the business. To hold that a plan of in
surance like this was above the broad terms of our statute
would be to do violence to its plain purpose and open the
door wide to all kinds of fraudulent insurance schemes."
State V. Alley, 51 So. 467, 476, 96 Miss. 720.

Our statute, like that of Mississippi,

"includes every possible character of association or organiza
tion in that [the insurance] business." Ibid., 475.

The Kansas court said of a contract practically identical
with the one under consideration here:

"The corporation proposes to 'indemnify its members for
loss or damage by accidents, death, and theft of animals
belonging to members.' It says, it is true, in one of its
circulars, that it does not sell insurance, and does not receive
premiums for insurance, but nevertheless its single, unmis
takable business is that of contracting for indemnity for
loss. Its method is this: Each member pays a membership
fee and annual dues. This is for the purpose of keeping up
the organization, paying officers' salaries, etc. Then, for
losses, assessments are made upon the members, and only
members can share in the benefit of the corporation. There
is no accumulated fund out of which to pay losses, but
reliance is wholly upon the assessments. But this is insurance.
It is contracting for indemnity. It matters not how the funds
for the pa^anent of losses are secured, so long as the contract
is such that in case of loss the promisee is entitled to claim
compensation for the loss, it is a contract of indemnity.

" * * * It is a co-operative insurance company, organized
substantially upon the same basis as many life companies.
Being such, it is covered bv the insurance law." Slate v.
Vigilant Ins. Co., 2 P. 840, 841-842, 30 Kan. 585.

This, I believe, accurately and fairly states the law ap
plicable to the Ford Car Owners' Protective Association.
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And the Mississippi court, speaking of a similar associa
tion, said:

"The question of whether or not the association is doing
an insurance business, within the meaning of the statute,
is not affected by the fact that the association confines
itself to the insurance of only a particular kind of property.
If this were not true, all subjects of insurance might be
covered under a similar plan * * * and thus repeal the
whole insurance law. This construction of the statute does
no violence to the constitutional rights of any person, whether
it be a right asserted under the federal or state Constitution.
The right of a state to regulate the business of insurance is
so well settled that it needs no citation of authoritiy. * * *
But it is claimed by counsel for the association thai, if it
be held by this court that the statute is broad enough to
cover the plan under review, then the statute is unconstitu
tional, because it invades the right of private contract. This
contention is not sound. The question in this case is whether
or not this association is doing 'an insurance business' in
this slate within the meaning of the statute. There is no
question in the case as to the right of any individual to
make a contract with the association. The main question
here to be considered is whether mere language may be so
manipulated as to formulate an adroit plan for the operation
of an insurance business in this state in violation of its laws.
We say not." Slale v. Alley, 51 So. 467, 476, 96 Miss. 720.

See also Slate v. National Ass'n. of Farmers' <S: Mech. Mut.
Aid Ass'n., (Kan.) 9 P. 956, 35 Kan. 51; Masonic Aid Ass'n
V. Taylor, (S. D.) 50 N. W. 93; State v. Northwestern Mut.
Live-Stock Ass'n., (Neb.) 20 N. W. 852; Sergeant v. Gold
smith Dry Goods Co., (Tex.) 221 S. W. 259; Commonwealth
V. Wetherbee, 105 Mass. 149, 160-161; State v. Merchants
Exch. Mut. Ben. Soc., 72 Mo. 146; Berry y. Knights Tem
plar & M. Life Indemnity Co., 46 F. 439, 444, aff'd. 50
F. 511, 4 U. S. App. 353.
There is an extensive and valuable note on this question

in 38 L. R. A. 33.

An incorporated association whose business is that of
indemnifying its members against loss resulting from
damages inflicted by automobiles upon person or property
of others is an insurance company. Emerson v. Western
Automobile Indemnity Ass'n., (Kan.) 182 P. 647.
And the same is equally true of unincorporated associa

tions under our law.
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Associations organized for the purpose of providing to
all members a burial worth a stipulated amount, in con
sideration of stipulated assessments, made as often as
necessary, to be paid during life, have been held to be subject
to the laws regulating insurance business. State v. Wichita
Mul. Burial Ass'n., 84 P. 757, 73 Kan. 179; State v. Willeit,
171 Ind. 296, 86, N. E. 68, 23 L. R. A. (N. S.) 197.

See also the very able opinion of the attorney general of
Illinois upon the status of this very organization, on page
602 of the advance sheets of his report for the last quarter of
1919.

The association relies upon the case of Isaac H. Blanchard
Co. V. Hamblin, 144 S. W. BSD, 162 Mo. App. 242, but the
decision there is expressly based upon statutory provisions
peculiar to that state, exempting "interindemnity contracts"
from the provisions of their insurance laws. We have no such
exemption in this state.
A decision by the Pennsylvania court from a mere super

ficial examination might be thought to be favorable to the
claim made here, but that decision was placed upon the
ground that there was no proof that the association was in
fact doing an insurance business, although its charter was
broad enough to authorize the doing of such business.
Commonwealth v. Provident Bicycle Ass'n., 36 L. R. A.
589, 592, 178 Pa. 636, 36 A. 197.

In my opinion the Ford Car Owners' Protective Associa
tion is doing an insurance business, and cannot legally
operate in this stale without having a license.
WWG
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Appropriations and Expenditures—Indigent, Insane, etc.—
Wisconsin General Hospital—Under sec. 46.115 and appro
priation features of entire act, entire amount charged by
State of Wisconsin General Hospital for treatment of any
inmate of any state institution must be paid out of appro
priation for operation of institution from which said patient
is sent.

March 1, 1921.

Board of Control.

Attention Mr. A. W. Bayleg.

In your letter of February 15 you ask for an interpreta
tion of ch. 17, laws of 1920, Special Session, sec. 46.115,
Stats., relating to charges for treatment at the State of
Wisconsin General Hospital. You ask whether, under this
section, the board of control shall pay to the regents of the
university, for the treatment of patients admitted to said
hospital as inmates of any state institution under the board
of control, one-half of the charges rendered by the Wis
consin General Hospital, or the entire amount.

Sec. 46.115 reads in part as follows:

* * The board of control shall pay to the regents of
the university for the treatment of such patients at the same
rates charged the county for county patients and Uie expense
of such treatment and of transporting such patient to and
from the hospital shall be paid out of the appropriation for
operation of the institution from which said patient is
sent."

From a reading of the entire chapter 17, it is quite ap
parent that the legislature intended to provide that counties
should pay one-half of the expense of treatment of patients
who were proper charges against the county. The other
half should be paid out of the general fund in the state
treasury, and the amount from these two sources should
go into a revolving fund for the operation of the State of
Wisconsin General Flospital. •
Taking into account the appropriation sections, 1417a—8

and par. (a), subsec. (10), sec. 20.41, created by ch. 30,
Laws 1920, Special Session, it seems to have been the intent
of the legislature that when a patient from a state institution
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is treated at the hospital, this entire amount shall be paid
to the hospital by the state institution sending the patient.
This is, however, subject to any arrangement that the state
institution may have under the law for reimbursement by
counties in any individual case. The language in sec.
46.115,

"The board of control shall pay to the regents of the uni
versity for the treatment of such patients at the same rates
charged the county for county patients,'"

I interpret to mean merely a measure or schedule of rates
to be charged, without reference/to the source of payment.

Following the language last above quoted arc these words:

" * * * And the expense of such treatment and of trans
porting such patient to and from the hospital shall be paid
out of the appropriation for operation of the institution from
which said patient is sent."

Taking into consideration the specific language of sec.
46.115 and the appropriation features of the acts, I am of
the opinion that the entire amount charged by the State of
Wisconsin General Flospital for the treatment of any inmate
of any state institution must be paid entirely out of the
appropriation for operation of the institution from which
said patient is sent.
JFB

Bridges and Highways—Fact that sum which has been
allotted to highway in bonding ordinance averages less per
mile than lowest cost of now constructing section of said
highway, does not prevent contracting for construction
of such section nor expending all funds realized from bond
issue.

Additional funds needed to complete several projects of
ordinance may be supplied by taxation or by other bond
issues.

March 1, 1921.
Wisconsin Highway Commission.

On February 24, 1921, you submitted the following matter
and requested an opinion:
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"At a general election held on December 16, 1919, the
voters of Fond dii Lac county authorized the issue of
S4,600,000 in bonds under the provisions of sec. 1317/n—12,
Stats. A copy of the bonding resolution is attached hereto.
In that resolution amounts were allotted for the improve
ment of various roads, the schedule stating in each case the
approximate length of the road to be improved, the width
of the projected improvement and the amount of money
allotted in each case. Since that time the cost of construction
has advanced so that it is not possible to construct the
amount of road that was anticipated when the bond issue
election was held. An instance is in the case of the Fond du
Lac-Waupun road, item No. 6 of the schedule. Hero the
sum of S481,400 was set aside for the construction of 16.6
miles of road, which would be approximately S29,000 per
mile. The county state road and bridge committee has
taken bids on a five mile sect ion of this improvement and 1 be
best bid makes it appear that the cost of the road, if built
at this time, will be in the neighborhood of §34,000 per mile.
If the entire sum set aside for this specific improvement is
expended at this rate the amount of road built will be approxi
mately 14.1 miles, or about 2^/2 miles short of the amount
contemplated in the bond issue resolution. This instance is
typical of the situation throughout the county.
"It is desired to know if the committee could, in your

opinion, lawfully proceed to let the contract according to the
best bid received and fo proceed with the construction, ex
pending on each road the amount specified in the schedule
included in the bond issue referendum ballot even though the
amount of road built is less than the mileage stated in that
schedule. Could any taxpayer lawfully enjoin the county
board from so proceeding? Would an^^ person later have any
ground for legal proceedings against the committee on
account of the action taken?"

Your first question is answered in the affirmative and the
other two questions are answered in the negative.
The highway authorities may proceed to let contracts

for and proceed with the construction of said system of
highways and expend on each road the am.ount allotted
to it in the bonding resolution even though the funds that
can be realized upon the issue of the authorized bonds
will prove insufficient to construct the entire mileage in
cluded in the schedule or system described in the resolution.
No taxpayer can enjoin the highway authorities from so
proceeding and no person will have any ground for legal
proceedings against the county committee because it may
have proceeded as above indicated.
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In the building of these roads the county is not limited
in its contribution to the funds that may be obtained from
the sale of the bonds authorized by the resolution and
referendum. The county may do as some counties have been
forced to do because of inability to float this kind of bond.
It may levy a heavy county tax yearly and spread in suc
ceeding tax rolls a tax large enough to carry out the yearly
construction program contemplated by the bonding scheme.
That course pursued to the end would obviate the need of
issuing any bonds, but such a course pursued for a time
would not prevent later recourse at any time to the bonds for
raising highway funds.
That seems very plain, and it is equally evident that the

bonds may be first resorted to and then recourse had to
tax levies for funds to close the construction gaps which
may have resulted from a shortage in the bond moneys,
and it is likewise evident that recourse may be had simul
taneously to bonds and to taxes for highway construction
funds.

We may even go further, I think, and assert that the pro
ceeds of the referendum bonds allotted lo a particular road
may first be entirely spent for construction work and if
insufficient to complete the project, the additional funds
needed to stop the gap or complete the road may be raised
by a new series of bonds issued upon the sole authority of
the county board pursuant to the provisions of sec. 1317/n—
12, Stats., but of course within the per centum limitations
of that section and the constitutional limitations as to in
debtedness.

In fact some counties are doing that very thing. Bonds
are being issued on the sole authority of the county board to
supply funds for additional allotments to particular roads,
funds made necessary by the advance in the cost of highway
construction.

If we should accept as sound the proposition that the
bonds may not be issued or a contract let for the construc
tion of a given road when the cost of the project will exceed
the sum allotted in the referendum bonding resolution,
would we not have as a corollary thereto, the proposition
that no contract may be let when the cost of such construc-

. tion will be less than the sum allotted? Such a proposition
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is simply absurd and tends to show the fallacy of a proposi
tion from which this one may be deduced.

Again the fact that the best bid for building a five-mile
section of a road about seventeen miles long is S34,000 per
mile, whereas the total allotment for the road is $29,000 per
mile, does not conclusively show that the road cannot be
finally completed within the original estimate of cost. The
excess of cost per mile on this section may be overcome by
the lower cost of constructing the other sections later on.
Surely there is no presumption of law that such will not be
the case.

The truth is that the allotments contained in the schedule

which forms part of the bonding resolution are but esti
mates of the cost of constructing the roads named. They may
cost less than the estimate and they may cost more. If they
cost less some of the authorized bonds need not be sold, or
if sold, the proceeds thereof remaining may be used to re
deem the outstanding bonds. Should there be a surplus
after any road is completed, it may be expended elsewhere on
the system, and should the entire cost of the whole system
exceed the sum realized on the bonds already authorized,
the additional money needed to finish the work may be
raised by either or both of the ways counties are empowered
to raise highway moneys,—namely, taxation and bond
issues.

EEB

Criminal Law—Arrest—Warrant for murder, pursuant
to Wisconsin law, may be served upon person residing out
side state who is in Wisconsin under subpoena of federal
court, has testified, is dismissed as witness and is about to
return to his home outside state.

March 2, 1921.

W. B. Foster,

District Attorney,
Hurley, Wisconsin.

In your letter of February 15 you ask whether the sheriff
may legally arrest, upon a warrant for murder, a person who
has been subpoenaed as a witness in a criminal case in
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federal court in Wisconsin, from his home in Michigan, and
has given testimony therein and has been dismissed as a
witness, before said witness has had an opportunity to return
to his home in Michigan, after testifying.

I find the authorities very meager with reference to a
situation exactly like the one before us. As a general prop
osition of law, as stated by Blackstone in his Commentaries,
Vol. II, Lewis's Blackstone, Book IV, p. 289;

"Fiist, then, of an arrest; (1) which is the apprehending
or lestraining of one's person, in order to be forthcoming to
answer an alleged or suspected crime. To this arrest all per
sons whatsoever are, without distinction, equally liable in all
criminal cases; but no man is to be arrested unless charged
with such a crime as will at least justify holding him to bail
when taken."

Reflecting these early pronouncements of Blackstone are
the following general statements of the rule:

"With certain exceptions all persons capable of committing
crime are equally liable to arrest in all criminal cases, al
though no man should be arrested unless he is charged with
such a crime as will at least justify holding him to bail when
taken." 3 Cyc. 874.

The exceptions referred to are found in par. 3, ibid., under
the scope note, "Persons Privileged From Arrest," as
follows:

"Diplomatic agents, members of pailiament, of congress,
and of the various state legislatures, election officers, and
jurors, suitors, and witnesses in attendance on a court of
record, are exempt from anest in certain cases—usually in
all cases except for treason, felony, or breach of the peace.'"

Art. I, sec. 6, U. S. Const., provides in part:

"The Senators and Representatives * * * shall in all
Cases, except Treason, Felony and Breach of the Peace, be
privileged from Arrest during their Attendance at the
Session of their respective houses, and in going to and re
turning from the same; * *

"It is usually provided, by constitutional and statutory
enactments in the various jurisdictions, that certain classes
of persons, or peisons performing certain duties or engaged
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about certain kinds of business, shall be privileged from
arrest except for the commission of treason, a felony, or a
breach of the peace." 5 C. J. 388.

It is apparent from all these authorities that at the com
mon law there was no im.ro.unity from arrest for treason,
felony or breach of the peace, in any event.

In the case of Ex parte Levi, 28 Fed. 651, decided in 1886
by the district court for the western district of South Caro
lina, it was held that witnesses in attendance on court are
not privileged from arrest when charged with an indictable
olTense. In this case Levi was a witness before the grand
jury in South Carolina. He was a resident of North Carolina.
He had given his testimony before the grand jury and was
discharged from, further attendance on the court. He Avas
arrested on a warrant charging him with perjury in the
evidence before the grand jury, and failing to give bond,
was placed in the Greenville jail in South Carolina. On p.
652 of the reported case, supra, is found:

"The discharge is claimed on the ground that these prison
ers weie in actual attendance on court under process as
witnesses, and that they are privileged from arrest, coming
to, remaining at, and returning from the place at which the
court is sitting. The counsel who presented the case of these
prisoners admits that their immunity from arrest does not
extend to charges of treason, felony, and breach of the peace;
but he insists that, inasmuch as perjury, underthe slatiiles
of the United States, is not a felony, they are entitled to the
privilege under the charge of perjury."

The court said," p. 652, supra:

"There can be no question that a witness, as well in a
criminal as in a civil case, is protected from arrest under
civil process, going to, remaining at, and returning from the
court where he has been summoned to appear and testify.
Greenl. Ev. sees. 316, 317; Vincent v. Watson, 1 Rich. 194;
Sadler v. Ray, 5 Rich. 523; Jones v. Knauss, 31 N. J. Eq. 211,
and note by reporter collating cases; Earned v. Griffin, 12
Fed. Rep. 593. ---
"Does the same exemption exist from an arrest on a

criminal charge? The care and research of the learned counsel
in this case, both for the prisoners and for the United States,
have been able to find very many cases in which this piivilege
had been discussed and illustrated in arrests under civil
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process. A^ot one case has been found—and I think that I can
now safely say can be found—in the decisions of the supreme
court of the United States or of South Carolina in which the
privilege has been claimed under an arrest on a criminal
charge. No case has been cited from any state of the Union.
We are left to a decision of the question upon other sources
of authority."

It was held here that perjury was an indictable offense and
the motion to discharge was denied.

In the case of United States v. IJart, 26 Fed. Gas. No.
15316, decided in the circuit court of Pennsylvania in 1817,
the constable of the city of Philadelphia stopped a mail
stage which was passing through Market Street to the
postoITice, upon the gi*ound that the stage was going at an
imro.oderate rate of speed and endangering lives and safety
of the citizens. The offender claimed immunity under the
act of congress which prohibited the stoppage of the mail.
The court said, pp. 194-195, supra:

"* * * Suppose the ofTicer had a warrant against a felon
who had placed himself in the stage, or that the driver should
commit murder in the street in the presence of an officer,
and then place himself on the box; could it be contended,
that the sanctity of the mail would extend to protect those
persons against arrest, because a temporary stoppage of the
mail would be the consequence? We think not."

It was held that driving a carriage through a populous
and crowded street in the city at such a rate as to endanger
the safety of the inhabitants amounts to a breach of the
peace and is an indictable offense at common law.
The only case I have been able to find which in any way

sustains the position that a witness coming into the state in
obedience to a subpoena from federal court is not subject
to arrest on state criminal process is the case of United
States V. Baird, 85 Fed. 633, decided by the district court
for New Jersey, March, 1897. Herea subpoena has been issued
by a United States commissioner to one Boyle of Philadelphia
Pennsylvania, to appear before the commissioner in New
Jersey to testify in a criminal action under the federal
postal law. After said Boyle had given his testimony before
the commissioner and as he was leaving the commissioner's
office, he was arrested under a criminal warrant issued by a
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justice of the peace in New Jersey, charging the said Boyle
with having committed perjury about a year prior to that
time, in New Jersey. In default of giving bail, said Boyle
was committed to jail to await the action of the grand jury
of New Jersey. Upon writ of habeas corpus he was released
and the court ordered that he be safely conducted by the
United States marshal back to the city of Philadelphia,
Pennsylvania, whence he had come. There is not a single
authority cited in the one-page opinion of the district court,
p. 635, supra. The opinion is merely a recitation of the facts,
giving no reasons whatever for the decision.

It should be noted, however, that the Balrd case, supra,
gives us no assistance in this case. It is not authority in point.
The offense for which the arrest was made was perjury.
Perjury was a misdemeaner at common law. 22 Am. & Eng.
Ency. of Law (2d ed.) 682; 30 Cyc. 1399.

The Baird case has not been cited in any case since the
decision was rendered, as far as I have been able to find.
I conclude my search without being able to find a single
authority holding that a witness, coming into the state in
obedience to a subpoena from a federal court, is immune
from arrest on state criminal process for an offense which
was a felony at common law.

The sheriff of Iron county sought to arrest, upon a warrant
for murder, persons who were subpoenaed from Michigan
to come before the federal court in Wisconsin. Upon all the
authorities that I have been able to discover and those that

have been called to my attention, I am of the opinion that
there is no warrant in the law for releasing a person arrested
for murder under such circumstances, after he had given
his testimony in federal court and was dismissed from
further service as a witness and was about to return to his

home in AJichigan. Whether or not a federal court would
release a person thus arrested on a warrant for murder, we
can only conjecture. In the absence of any precedent in the
books, I do not believe that a federal court would interfere
with the arrest of a person under the circumstances stated,
after he had given his testimony and had been dismissed as
a witness and was about to return to his home outside the

state.
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It is my opinion that the sheriff is entirely \sithin his
rights in arresting, upon a warrant for murder, a person,
under the circumstances stated, who has been subpoenaed
before the federal court from his home in another state,
and has come into this state in response to said subpoena,
has given his testimony, is dismissed as a witness, and is
about to return to his home outside the state.
JFB

Elections—Nominations—Public Officers—Circuit Judge—
Nomination papers for circuit judge need not be circulated
in every county. It is sufficient if they contain 3% of last
vote for governor in circuit, under sec. 5.26, subsec. (4).

March 2, 1921.

Honorable Elmer S. Hall,

Secretary of State.

You say in your letter dated February 28,

"A candidate for the office of judge in a circuit comprised
of three counties has filed nomination papers with names
equal to five per cent of the votes cast within the circuit for
governor at the last general election and we have accepted
and filed the papers believing they meet all the requirements
prescribed by sec. 5.26 (4) for nonpartisan nomination
papers,"

and ask for an opinion as to whether you properly discharged
your official duties in accepting and filing those papers.
You are advised that you acted correctly. Your reading of

the statute is in harmony with the present opinion of this
office and with opinions heretofore rendered. V Op. Atty.
Gen. 257; VIII Op. Atty. Gen. 167. In an opinion rendered
the district attorney of Kenosha county, February 1, 1921,
it was said:*

"Sec. 5.26 provides a complete scheme for judicial nomina
tions. It needs the help of no other statute. It provides the
percentages of electors which are necessary and permitted
on judicial nomination papers and the minimum number of
signers, and how the signatures thereto shall be made, and
how the nomination papers shall be verified and when and
where they ,shall be filed. It differs in several particulars

"Page 74 of this volume.
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from the requirements of the sections which prescribe the
manner of nominating candidates for a primary election.
The two modes or schemes of nominating candidates are
separate and quite distinct."

In V Op. Atty. Gen. it was said, p. 258:

* * There is nothing in the statute to prevent the
nomination of a candidate for mayor being made by the
electors of a single ward. Still the number of signers neces
sary for such nomination must be determined by the total
gubernatorial vote of the city."

Wards bear the same relation to a city that counties bear
to a judicial circuit. If 3% of the city voters all residing in
one ward may nominate a candidate for mayor, pursuant
to sec. 5.26, then 3% of the electors of a circuit all residing
in one county may nominate a candidate for judge. The
same principle is involved in both cases. So much of the
statute as relates directly to this question reads thus;

"(1) Independent or nonpartisan nominations may be
made for any office to be voted for at any * * * judicial
* * * election.
"(2) * * * Such nominations shall be made by nomina

tion papers, containing the name of the candidate, * * *
<< * * *

"(4) Such nomination papers shall be signed * * *.
if for a candidate to be voted for throughout a * * *
district * * * by at least three per centum and not more
than five per centum of the whole number of electors voting
therein for governor at the last preceding general election,
but in no case by less than fifteen voters." Sec. 5.26.

The word district as used in subsec. (4) means and includes
judicial circuits. If it does not mean that, what does it mean?
If a judicial circuit is not comprehended, what district or
division of the state is meant? You will note that this
section deals with judicial elections and, therefore, it must
deal with judicial territory or districts. In fact it is the only
division of the state to which the word district can apply
in an election held in the spring. In relation to or when
applied to a general election it means a congressional dis
trict.

There can be no doubt that the counties which form a
judicial circuit constitute a district. In many states such
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lerritory is given the statutory designation of district.
In common parlance the teiTitory that constitutes a judicial
circuit is often referred to as a district. The word "district"
is defined by Webster as:

"2.- A division of territory; a defined portion of a slate,
county, country, town or city, etc., made for administrative,
electoral, or other purposes; as a Congressional, federal,
judicial, land, militia, magisteiial, or school district."

The same author gives as synonyms thereof the words:
"Circuit, quarter, province, tract, region, country."
The state of Wisconsin for the administration of the federal

judiciary is divided into eastern and western districts. The
title of our county attorneys is a survival of the time when
the prosecuting attorney was required to discharge his
duties in the various counties composing a judicial circuit
or district. To my mind it is perfectly apparent that the
objection made by one of the candidates to your action in
filing the nomination papers of an opponent is untenable.
But if the statutes were ambiguous or the meaning doubt

ful, the nomination papers in question should have been
filed. You are not clothed with magisterial powers. Your
duties are strictly ministerial. Furthermore, your action in
this case is in harmony with the action that has prevailed
in the past. To change that practice now without warning
and adopt the interpretation contended for by the objector
would be unjust to those who have assumed that the practice
that has heretofore obtained is settled and will continue.

If a change is made it should be by legislative act or the
judgment of a court. The question that has been raised can
be finally decided in court. The legal opinions of others are
not binding and settle nothing. You are advised to abide
by the action you have taken and leave any who are dis
satisfied therewith to such remedies as the courts afford.

EEB
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Intoxicating Liquors — Search Warrants — Words and
Phrases—Premises—Sec. 1551 is suspended by eh. 556,
Laws 1919.

Search warrant may be issued for intoxicating liquors
under sec. 3, ch. 556, Laws 1919.

Prohibition commissioner has no access to dwelling house
not connected with building in which non-intoxicating
liquors are sold under permit.
Under facts stated dwelling room connected with bar

room is part of same building within contemplation of ch.
556, Laws 1919.

March 2, 1921.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.

In your letter of February 24 you submit a number of
questions, which I shall answer seriatim as presented by you.

Question (1). Has sec. 1551 been repealed by ch. 556,
laws of 1919?

Sec. 1, ch. 556 provides:

"Chapter 66 of the statutes of Wisconsin for 1917, entitled
'Excise and the sale of intoxicating liquors' is hereby sus
pended and declared to be inoperative so long as this act
shall be and remain in force and effect."

Sec. 1551 is one of the sections contained in said ch. 66,
Stats. 1917, and while it is not repealed, it is declared sus
pended and declared inoperative so long as ch. 556 is in
force. In ch. 685, laws of 1919, a number of sections of
said ch. 66 were re-enacted, but said sec. 1551 is not one of
those re-enacted. It is therefore still suspended and inop
erative.

Question (2). Is there any law in Wisconsin allowing a
search warrant to be issued for the examination of premises
where liquor or stills are supposed to be illegally kept?

Said sec. 1551 provided for the issuing of a search warrant
for the purpose of searching premises for intoxicating liquors
illegally kept. This section has, however, been suspended.
Sec. 3, ch. 556, laws of 1919, which you will find in fine
print at the bottom of p. 1271, Stats. 1919, contains the
following;
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"The prohibition commissioner shall have powei to enforce
the provisions of this act and all other acts relative to in
toxicating liquor, and it shall be his duty and the duty of
all peace officers of the state, to make complaints and in
stitute prosecutions for a violation of the same, and all such
officers and any citizens may on infoimation and belief
make complaint before any magistiale or court to the elTect
that provisions of this act are being violated and that in
toxicating liquors are being kept for purposes of unla\Yful
sale at a particular place to be designated, and praying thai a
warrant maij be issued to search the premises where said in-
ioxicaling liquors are so being kepi and seize the same, and
upon filing any such complaint a warrant may issue command
ing the officer to search the premises and seize any and all
liquors believed to be intoxicating and bring the same before the
court for further proceedings according to law. The pio-
cedure shall be substantially the same as the procedure
provided for search warrants in larceny cases and such
liquors shall be subject to such disposition as the prohi
bition commissioner may order."

This provision of the statute is in force at the present
time and your second question is therefore answered in the
affirm.ative.

Question (3). Does sec. 1569—8 give the prohibition
commissioner or his deputies a right to search the premises
occupied as a residence by such retail dealer in non-in
toxicating beverages, in a building separate from the one he
conducts his business in, and one which he simply occupies
as his home?

Sec. 1569-8 provides:

"No person who shall keep or have in possession for retail
sale non-intoxicating beverages as defined in section 1569-3
hereof shall at any time have in his possession or under his
control in the building in which he conducts his business or
selling or dispensing any such beverages any intoxicating
liquor as defined in said section. The prohibition commis
sioner or his deputies shall have the right of access at all
reasonable hours, without notice, to the premises occupied by
any such retail dealer in non-intoxicating beverages, to
investigate if this provision is being violated."

The right of the prohibition commissioner for access to the
building is, by express terms, limited to the premises or
buildings occupied by the retail dealer in non-intoxicating
beverages. When the residence of the dealer is in a building
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separate from that in which he is conducting his business,
the ofriccr has no right to search such residence unless a
search warrant is duly issued as authorized by sec. 3, eh.
556, laws of 1919, p. 1271, Wis. Stats. 1919.

In a separate letter of the same dale you submit the follow
ing question:

Where there are two buildings constructed at different
times, one about twenty feel longer than Ihe other but con
taining a party wall through which there is a door con
necting directly from the bar room to the dwelling room of
the defendant, will the buildings with scparale roofs, but
joined by a party wall, be considered in the eyes of the law
"in the building," so that the prohibition commissioner
would have a right to search for liquor in the so-called
dwelling house?

Sec. 1569—8 above quoted is clear and explicit, and the
word "premises" therein clearly refers to "building" as
given in the first sentence of said section. It is only when
the provisions of this statute are applied to a concrete case
that latent ambiguities or difficulties arise which necessitate
a resort to construction. It will be almost impossible to lay
down a general rule which would be applicable to all cases as
to what constitutes a building within contemplation of this
statute. I believe that each case will have to be determined

by itself, in view of all the facts and circumstances present.
In order to constitute a building it is not necessary that the
whole of said building be constructed at the same time. We
have many buildings that have a history of evolution, ad
ditions having been made thereto from time to tim.e, and we
often have separate roofs for different parts of the sam.e
building. The fact that the dwelling rooms in this particular
case are directly connected by a door with the barroom, and
the further fact that the two buildings are so connected by a
common wall that each one is not complete without the
other, would strongly indicate that the whole must be con
sidered as one building, within contemplation of this law.

This conclusion is strengthened when we consider the
purpose for which the prohibition commissioner has been
given the power of access to such building. The statute
gives him such power, without notice. It is for the purpose
of inspecting the building at all reasonable hours, when a
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violator of the law would not be on his guard and would
not have the opportunity to conceal the liquor which he is
keeping for illegal sale. Where the dwelling rooms are directly
connected, it would be easy for a dealer to store his liquor in
one of the dwelling rooms, and it would serve the same pur
pose as if it were actually concealed in the barroom.
In this connection it is well to note that only that part

of the premises which is occupied by the retail dealer in
non-intoxicating beverages is open to such inspection by
the prohibition commissioner. Those parts of the building
not in control of the said dealer cannot be entered by the
commissioner. A provision in the statute which would
authorize such entrance into that part of the building not
occupied by the dealer would be unconstitutional and viola-
tive of that provision of the state constitution which guaran
tees the right of the people to be secure in their persons,
houses, papers and effects against unreasonable searches
and seizures. Sec. 11, art. I, Wis. Const.

By taking out a permit for the sale of non-intoxicating
liquors for the premises in question, the defendant has taken
said permit with all the statutory conditions and regulations
which are thereto attached, and one of these conditions is
that the prohibition commissioner may have access to said
premises to investigate whether the prohibition law is being
violated {Commonwealih v. Ducey, 126 Mass. 269), and if he
has placed his dwelling house within said building, he has
opened the same for the investigation authorized by said
sec. 1569—8.

In this connection it is well to remember that in enacting
a police regulation the legislature may include within the
purview of the statute acts innocent and not in themselves a
subject of police regulation, where the inclusion of such
action is necessary in the opinion of the legislature to make
the regulation effective. Pennell v. State, 141 Wis. 35.
I am therefore of the opinion that this question should be

answered in the afTirmative.

JEM
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Corporations—Real Estate—Land Agents—^GfTicers who
have authority, by virtue of their offices and articles and
by-laws, to sell lands of their corporations and fix terms of
sale, do not need license to act; other officers and employes do
need license under sec. 1636-225.

March 2, 1921.

Wisconsin Real Estate Brokers' Board.

You ask to be advised whether officers of a corporation,
in selling land for that corporation and receiving compensa
tion from the corporation for those sales, are violating
the Wisconsin real estate brokers' law, provided the only
land which they sell is land belonging to the corporation of
which they are officers.

The statute is sec. 1636—225, and was first enacted in
1919. It has not been construed by the courts. While the
statute does not expressly declare that owners may sell their
own property Avithout being licensed or employing a licensed
agent, that is very broadly implied by the statute and is
probably necessary to keep the statute within constitutional
bounds. The constitutional power of the legislature to say
that an owner of real estate could not sell or in any way en
cumber the same without being licensed thereto may well
be doubted.

As defined by this section, a "real estate broker" means
any person, firm or corporation "who, for another, and for
commission money or other thing of value" sells, exchanges,
buys or rents real estate or undertakes to do those things
and several others relating to lands. The statute defmes
"real estate salesman" as one who is employed by a real
estate broker in his line of Avork. By the statute of con
struction,

"(2) The word 'person' shall extend and be applied to bodies
corporate unless plainly inapplicable." Sec. 4972.

Therefore, where the real estate brokers' act speaks of
handling the lands "for another," the words just quoted
include corporations as Avell as natural persons. Noaa^ you
will observe that the statute contemplates that a corporation
as well as a natural person may be a real estate broker.
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Subsec. (2), sec. 1636—225. Hence, it is necessary to
distinguish between corporations which handle their own
real estate only, on the one hand, and corporations which,
as real estate brokers, handle lands for others. It seems
obvious that some corporations, to some extent at least,
might sell their own lands as individuals may, and without
the interposition or assistance of a real estate broker or a
real estate salesman. It is hardily thought that a city which
desired to sell or to buy a piece of land or to exchange one
piece for another, may not deal directly in the matter,
through its common council, in bringing about the desired
result, and wholly without the agency of a real estate broker.
If a municipal corporation m.ay so act, why may not a
private corporation?

It is not easy to state an abstract rule that will solve
every concrete case or be easy of universal application. In
the application of this statute it appears to be necessary to
distinguish between the various kinds of authority that
diflerent agents of a corporation may have. An officer or
board may speak really as the corporation, whereas an em
ploye m.ay have no authority to speak for the corporation
or may have a very limited agency, limited by the authority
which officers of the corporation have conferred.
You are advised that an officer or a board of a corporation,

filling an office or position which is created by the articles
of incorporation or the by-laws and is permanent in its
character and which, by virtue of the articles and by-laws,
speaks for the corporation, may sell the real estate of the
corporation or buy real estate for the corporation without
being licensed. An officer who determines the price of the
land and the terms on which land shall be sold or the amount

which a corporation will pay for land and the terms thereof,
merely from the authority vested in him as such officer, is,
in contemplation of this statute, the corporation.
On the other hand, agents who receive their authority

from the general manager or superintendent or president or
board of directors, and from time to time, who have no
general authority or permanent appointment and who can
not determine the price or the terms of purchase or sale,
are agents of the corporation in a dilTerent sense and must be
licensed either as real estate brokers or salesmen.
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The manner of m.aking compensation is important. If
the person acting for the corporation receives a regular
salary and confines himself to the duties specified in the
articles and by-laws, it tends strongly to show that he acts
as the corporation, as a principal rather than an agent; but
if the compensation is merely a commission and no com
pensation is paid unless sales or purchases take place, these
facts tend to the conclusion that the person is a land agent
or broker.

Of course, it is possible that an individual should be a
general officer of the corporation for some purposes and
m.erely an employe or agent for other purposes. If the
general manager of the company is not vested with authority
by the articles and by-laws to sell real estate of the corpora
tion but gets his authority from time to tim.e from the board
of directors or others speaking for tne corporation, such
officer, in the matter of selling lands, is an agent and must
have a license.

Most likely one of the chief objects to be accomplished
by the real estate act was the protection of the public from
wrongful acts of irresponsible persons. That purpose is con
served by the interpretation here given to the statute. An
officer vested with general authority to represent the cor
poration binds the corporation and makes it liable for his
acts whenever he deals with its properly or pledges its
responsibility. On the other hand, the ordinary employe or
sales agent can bind the corporation no further than his
apparent authority, which is not very far.
EEB

Agriculture—Noxious Weeds—Taxation—Fines—Fine im
posed by sec. 1480 cannot be inserted in tax roll, but must
be collected by criminal action.

March 3, 1921.
Easton Johnson,

District Attorney,
Whitewater, Wisconsin.

You ask whether the penalty imposed by sec. 1480, for
disregarding the notice to cut noxious weeds, may be en
forced or collected by inserting the same in the tax roll.
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You say it is the practice in a town of your county to
insert as a separate item in the tax roll, opposite the de
scription of the lands, the amount chargeable thereto "for
the destruction of weeds," and also a statement of the days
for which the penalty has been incurred and the aggregate
penalty. The effect is to have the commissioner of noxious
weeds adjudicate the amount of the fine incurred and the
amount adjudged due collected as a tax.
You express' the opinion that the penalty provided for in

this section can be recovered or imposed only in a court pro
ceeding and, when collected, be treated as other fines and
become part of the school funds and not a part of the town
funds.

Your position is entirely sound. The penalty prescribed
by the statute is a fine. If a person required by this notice
to destroy noxious weeds fails to do so within a specified
time

"he shall be punished by a fine of five dollais for every day
thereafter during which such neglect shall continue."
Sec. 2, sec. 1480.

The fine so provided for can be collected only in a criminal
action. State v. Hamley, 137 Wis. 458.
There is no provision for inserting fines or forfeitures in

the tax roll and collecting the same through ordinary tax
proceedings. A person from whom a fine is claimed is en
titled to have his day in court.
As to the fund to which these fines shall go, the constitu

tion provides:

««* * * clear proceeds of all fines collected in the
several counties for any breach of the penal laws, * » *
shall be set apart as a separate fund to be called 'the school
fund,' * * Sec. 2, art. X.

The statutes are in harmony with the constitution as to
this matter. Sees. 4772 and 59.20.
EEB
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- Agriculture — Agricultural Associations — Appropriations
and Expenditures—Constitutional Law—Act which appro
priates different sums to different agricultural societies and
nothing to others is not thereby rendered unconstitutional.

March 3, 1921.

Senator H. E. Roethe, Chairman,
Committee on State Affairs,

Legislature.

You are advised that Bill No. 133,S., if passed initspresent
form, would be constitutional.

It has been suggested to your committee that if enacted
into law in its present form it would be unconstitutional in
that it makes specific appropriations to certain county fair
organizations, while it deals with the balance of these or
ganizations collectively. I can think of no provision of the
constitution which the bill violates. The suggestion above
referred to rather indicates that the person making the
suggestion had in mind sec. 23, art. IV, Const., which
provides for

"but one system of town and county government, which
shall be as neaily uniform as practicable."

Said bill does not deal with county government. It
amends sec. 20.61, subsec., (11), Stats., which makes appro
priations to each agricultural society, association or board in
the state. That subsection as it now stands appropriates to
each such organization a sum equal to 80 per cent of the
premiums paid at its annual fair, with a maximum limit of
§5,000. The amendment changes the maximum limit and
makes numerous exceptions thereto.

In this opinion it is assumed that the legislature has power
to appropriate money to encourage and develop agriculture
and that such appropriations may be made to the associa
tions or organizations contemplated by the bill. Being
possessed of that power, the legislature may choose the
agencies through which it shall be exercised. It may give to
one agricultural society and deny to another, and it may
give in unequal amounts to various societies in its discretion
for the public good.
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Of course the person making the suggestion may have had
some other constitutional provision in mind. Our supreme
court has said in more than one instance that acts of the
legislature are presumably constitutional and that it is for
him who challenges the constitutionality of its act to point
to the particular provision of the constitution which he
claims is violated. The constitutional provision above quoted
from is the only one which has been considered in arriving at
the conclusion herein announced.

EEB

Public Printing—Official Slate Paper—Words and Phrases
—Folio—In computing compensation to be paid by state
for publishing laws and proposed constitutional amendments,
fractional parts of folios cannot be computed as complete
folios, since such publications are governed by sec. 4971,
subd. (14), and not sec. 2935, Stats.

March 4, 1921.

Honorable Elmer S. Hall,
Secretary of State.

In your letter of February 17 you inquire whether in
computing compensation to the official state paper, under
sees. 35.69 and 2935, Stats., for publishing proposed con
stitutional amendments and copy laws, the basis of com
pensation should be the whole number of amendments or
laws contained in a single issue of the paper, or whether the
folios of each amendment and each chapter of the laws should
be computed separately "according to the method now in
vogue." You state that since a fraction of a folio is paid for
as if it were a complete folio the cost of publication is
greatly affected by the method of computation used.
The first question that suggests itself is whether the law

does in fact authorize you to pay for a fraction of a folio
as if it were a complete folio. If it does not then, of course,
it makes no diflercncc whether the computation is based on
the individual chapters of the laws, or on all the laws printed
in a single issue of the newspaper, for you will in any case
be paying for only the exact number of words and figures
used.
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The authority to which you refer for the practice of
counting fractional folios as whole folios is sec. 2935, which
reads as follows:

"The term 'folio,' when used as a measure for computing
fees or compensation, shall be construed to mean one hun
dred words, counting every figure necessarily used as a
word; and any poition of a folio, when in the whole draft or
paper there shall not be a complete folio and when there
shall be any excess over the last folio, shall be computed as
a folio."

Both the language and the location of this section im
mediately challenge attention. The section is a part of the
chapter entitled "Costs and Fees Allowed to Parties in
Circuit Court," and the kind of document referred to is a
"draft or paper." The words "draft or paper" are quite
appropriate for the documents that are made the basis of
taxing court costs—for instance, for "drawing" the pro
ceedings, process, etc., mentioned in sec. 2921, par. (c), and
for compensating the sheriff and clerk of the court, as pro
vided in sees. 59.28 and 59.42— but they are hardly suitable
words to describe the publication of laws, constitutional
amendments and other legal notices not connected with
court proceedings. Looking at sec. 2935 in its present
association, apart from its history, I should say without
much hesitation that it applies only to the computation of
folios in court proceedings.

This conclusion is re-enforced by the fact that we have a
general statute, sec. 4971, subd. (14), which is in conflict
with sec. 2935 as to the meaning of the word folio. This
statute reads:

"The word 'folio,' wherever it occurs, shall be construed
to mean one hundred words or figures."

Obviously this statute is not complied with by construing
the word folio to mean one hundred words or figures or
fraction thereof. Sec. 4971, subd. (14), and sec. 2935
have existed side by side in the statutes in their present
form ever since 1849. If sec. 2935 governs every case
in which "fees or compensation" are being computed,
it is difficult to see what use can be made of sec. 4971,
subd. (14), for I know of no place in the statutes where
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the word "folio" is used except in connection with the com
putation of some one's "fees or compensation." Hence,
the conclusion is quite irresistible that sec. 2935 is a statute
of limited application and that the cases to which it is not
applicable are covered by sec. 4971, subd. (14).
But when we come to consider the history of sec. 2935

we are confronted by the fact that that section did at one
time expressly apply to fees for newspaper publications as
well as to court costs and fees. Sec. 2935 was originally
sec. 42, eh. 131, Rev. Stats. 184'9. This ch. 131 was entitled

"Of the Fees of certain GITicers and Other Persons, and
General Provisions Relative to Fees."

The first section of the chapter reads:

"I^or the services mentioned in this chapter, hereinafter
done or performed in the several courts in this state, by the
officers thereof, or in any proceeding authorized by law, the
fees hereinafter prescribed shall be allowed."

Then follows a detailed schedule of fees of clerks of the

courts, county judges, justices of the peace, sheriffs, etc.,
etc., then an enumeration of the bills of costs for various

kinds of actions, and then comes a heading "Fees for pub
lishing in Newspapers, Legal Notices and Advertisements."
The first section under this heading is sec. 35, which pre
scribes the legal fees for publishing notices in insolvency
proceedings; sec. 36 provides in detail what such notices
shall contain; and sec. 37 provides:

"For publishing any other notice, or any order, citation,
summons, or any other proceeding or advertisement, re
quired by law to be published in any newspaper, not more
than forty cents per folio for the first insertion, and twenty
cents per folio for each insertion after the first."

The chapter concludes with a number of general provisions,
among which is the provision now found in sec. 2935, as to
the computation of fractional folios.

It seems, therefore, that when first enacted in 1849, sec.
2935 covered more than the mere computation of court
costs and officers' fees: it covered certain kinds, at least, of
newspaper publications. Whether it then covered news
paper publications not connected with court proceedings is
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open to question. At any rate, when the revision of 1858
was made, a new provision was placed in the statutes with
regard to compensation for printing the laws, making that
compensation the same as for publication of legal advertise
ments—-thus evidencing a legislative belief that without
such special provision the section with reference to legal
advertisements would not have covered the printing of the
laws. The new provisions read as follows (ch. 10, Rev.
Stats. 1858):

"In all cases in which any law or notice has been or shall
be published in a newspaper of this state, by virtue of any
provision of law authorizing any state ofiicer to direct such
publication at the expense of the state, it shall be the duty
of the secretary of state to audit the account for such publica
tion and draw an order upon the state treasurer therefor, spec
ifying the account upon which such order is drawn, and the
treasurer shall pay the same in like manner as other ap
propriations are paid." (Sec. 33.)

"When no other provision has been or shall be made, as
to the compensation therefor, it shall be the same as by law
established for the publication of legal advertisements." (Sec.
34.)

By this provision not only the fee for publishing legal ad
vertisements, but the basis for computing that fee by count
ing fractional folios as full folios, was made applicable to the
publication of laws in newspapers; but the fact that they
were made so applicable by a specific reference leaves the
inference very strong that without such reference the fee and
basis of computation for legal advertisements were not
thought to be applicable to state publications.

In 1860 the first law designating an official paper was
enacted. Ch. 240 of the laws of that year "designated the
Wisconsin State Journal the official paper,

"in which shall be officially published all the laws, ad
vertisements, proclamations, and communications of eveiy
nature, now required to be published, or that may hereafter
be required by law to be published, in a paper at the seat of
government: * * *." (Sec. 1.)

Sec. 3 provided:

"The fees for publishing the laws, advertisements, proc
lamations, and all communications required by law to be
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published in said State paper, shall be the same, per folio,
as is or may be provided by statute for the publication of
legal advertisements: * *

Hero again we have it inferentially recognized that the
fee for publishing ordinary legal advertisements would not
be applicable to state publications in the ofTicial paper in
the absence of an express provision therefor. The provision
just quoted was carried into the revised statutes of 1878
without change, being numbered sec. 345. The statutes of
1878 also contained (sec. 151) a restatero.ent of the provi
sions of sees. 33 and 34, ch. 10, Rev. Stats. 1858, which I
have quoted above, to the effect that any newspaper printing
done under state authority shall be paid for upon the same
basis as legal advertisem.ents.
In this saro.e revision of 1878 the portion of the statutes

of 1849 and 1858 which related to publication of legal ad
vertisem.ents was removed from the chapter on court costs
and was numbered sees. 4275 and 4276. These sections still

exist in the sam.e form in which they were placed in 1878,
except that the amount of the fee has been increased from
time to time. These sections were worded as follows in the

revision of 1878:

"Section 4275. The fees for publishing a legal notice,
when not otherwise specially prescribed by law, shall be
not more than sixty cents per folio for the first insertion, and
thirty-five cents per folio for each insertion after the first."

"Section 4276. The six preceding sections, and the term
legal notice, as used therein, embrace every summons, order,
citation, notice of sale, or other notice, and every other
advertisement of any description, required to be published
by any law, or in pursuance of any law, or of any order of
any court."

I do not doubt that when sec. 4275 was thus removed from

the chapter on court costs to its present location it con
tinued to be governed by sec. 2935 as to the method of com
puting folios; the mere change of location without any sub
stantial change in the language of either of the two sections
would hardly indicate a legislative intention to change the
meaning of the word "folio" as used in sec. 4275. Thus, it
may be assumed that in 1878, and as long thereafter as the
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state printing was specifically required to be paid for on the
same basis as legal advertisements, folios were properly
computed according to the provisions of sec. 2935. This
situation continued without change down to 1911 (see
sees. 151 and 345, Stats. 1898). In 1911 an important change
was made: for the first time since the official state paper
was created, the legislature provided specifically what its
compensation should be, instead of merely referring to the
compensation fixed for legal advertisements. This specific
provision, which was made in sec. 20.69, Stats. 1911, has
continued to the present time, being now found in sec.
35.69, Stats. Clearly, since 1911 the compensation of the
official state paper is not determined by sec. 4275 (which by
its terms applies only where the compensation is "not other
wise specifically prescribed by law"), and the definition of
"folio" which has clung to sec. 4275 merely by reason of its
historical origin, need not be applied to the present sec.
35.69 at all. In other words, it is my opinion that so long as
the legislature continued to fix the compensation of the state
paper by simply referring to the fees payable for legal ad
vertisements under sec. 4275, the computation of folios
was properly made pursuant to sec. 2935; but since the
change made in 1911, when the compensation of the state
paper was fixed by special provision, sec. 2935 has no ap
plication and the definition given in sec. 4971, subd. (14),
should govern the computation of folios in the official state
paper:

"The word 'folio,' wherever it occurs, shall be construed
to mean one hundred words or figures."

Under this definition there is no authority for compensating
the state paper at the full folio rate for a fractional part of a
folio.

My answer to your inquiry is, therefore, that whether the
basis for computation of fees should be each separate chapter
of the laws, or the entire service of laws published in a single
issue of the paper, is quite immaterial, for the reason that in
no event can a newspaper be lawfully paid for more words or
figures than are actually published. I presume this conclu
sion is contrary to the practice heretofore followed by your
department, and that is, of course, a matter to be considered
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in determining the meaning of a doubtful law; but in view
of the fact that the construction followed by your office was
in fact the correct construction up to 1911, and your pred
ecessors' construction of the law since that time has been
simply a continuation of the old method without taking note
of the change in the law which on its face appeared to be no
change at all, I do not believe the element of practical
construction should be given great weight in the present
case. For that matter, even if I felt some doubt about the
correctness of my conclusion, it would be my duty, in the
words of the supreme court,

"to guard the public funds by resolving that doubt in favor
of the state and leaving the result to be dealt with by the
court." State ex rel. Bashford v. Frear, 138 Wis. 536, 541.

The conclusion reached on the question of practical con
struction is supported by Bohan v. Ozaukee County, 88 Wis.
498, 500, wherein it was held in speaking of the term "folio"
that a plain statute could not be overridden by a custom,
however well established.

RMH

Banks and Banking—Public Officers—Notary Public—•
Officer of bank may not, if stockholder or financially or
beneficially interested in transaction requiring acknowledg
ment, act as notary in transactions in which bank is inter
ested.

March 4, 1921.

Honorable Elmer S. FIall,
Secretary of State.

Under date of March 2 you state that a question has
arisen in your department in connection with the issuance
of notarial commissions, and require my opinion on the
following question:

"Can an officer of a bank holding a commission as notary
public act as a nolaiy on any sealed papers such as bank
statements, deeds or satisfactions, in which the bank is
directly interested, or can he act as a notary public in pro
testing checks on which payment has been refused by the
bank of which he is an officer"?"
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Be referred to an opinion rendered by Attorney General
Gilbert on September 14, 1908, to the commissioner of
banking (Op. Atty. Gen. for 1910, 575), in which he ruled
that a notary public who was a stockholder in a bank was
not authorized to acknowledge a mortgage running to the
bank, and in which he states the general rule that a person
who is financially or beneficially interested in the transaction
cannot take the acknowledgment as a notary public. An
acknowledgment taken before such an interested person is
void for all purposes.

If the officer of the bank mentioned in your question is
not a stockholder and is not otherwise financially or bene
ficially interested in the transaction evidenced by the in
strument which requires acknowledgment, he may legally
and properly act as notary. If he is a stockholder or other
wise financially or beneficially interested, he cannot. See
1 Cyc. 555; 1 Am. & Eng. Encyc. of Law (2d ed.) 511, and
cases cited; Ogden v. Building etc. Assn., 196 111. 554.
We have no Wisconsin decision on the foregoing or on

your second question, as to whether an officer of a bank can
act as notary public in protesting checks on which payment
has been refused by the bank of which he is an officer, but
in the case Bank of Woodland v. Oberhaus, 125 Gal. 320,
the following ruling is made as stated in the syllabus:

"The acknowledgment of a mortgage to a bank before a
notary who was cashier of the bank is not for that reason
alone invalid, if it appears that the cashier had no interest
in the bank or its property, but was a mere salaried officer,
and that his position as notary was distinct from his position
as cashier and that the fees received by him as notary be
longed to him individually and not to the bank."

In my opinion the California court states the proper rule
of law to govern the action of a notary in protesting checks
where he is an officer of the bank.

Your duty, however, with respect to notaries public is
plainly defined in sec. 174, Stats., as follows:

"* * *. He [notary publicl shall also provide an engraved
official seal, which shall make a distinct and legible impres
sion on paper, giving his name, office and county, and
shall deposit an impression of the same, together with his
said oath and bond and a statement of his post-office address.
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in the office of the secretary of slate and pay into the 1 reasury
the sum of two dollars; and thereupon his commission shall
issue, and the secrelary of slate shall deliver to such notary a
certificate, of his appointment, stating the date when his
commission will expire. * * *. Not less than thirty nor
more than sixty days before the expiration of his commis
sion the secretary of state shall notify by mail every notary
public of the time when his commission will expire."

It is for the governor to appoint notaries public who have
the qualifications set forth in sec. 173. Stockholders and other
persons officially interested in banks are not on that account
disqualified as notaries public. They have a right to act as
notaries after being commissioned, and you would not be
justified in refusing to issue and deliver a commission to a
notary who has been lawfully appointed and has complied
with the provisions of sec. 174 merely because you appre
hended that he might attempt to act as notary in a trans
action in which his interest disqualified him.
WJM

Education—School Disiricts-r-Loans from Trust Funds—
Extension of boundaries of city or village does not change
boundaries of any existing school district.
Boundaries of school district indebted to state trust funds

may not be changed without consent of commissioners of
public lands.

March 4, 1921.
George J. Leicht,

District Attorney,
Wausau, Wisconsin.

I quote the following from your letter of February 17:

"The village of Mosinee, Marathon county, a duly incor
porated village, originally was all included in one common
school district. Later a district high school was established,
which district high school is still in existence except that
some time later, about 1914, a part of another school district
adjoining the village and being in the town of Kronenwetter
was added and Joint School District No. 1 was established,
which is still in existence. Tlie village of Mosinee has now
outgrown its boundaries and has extended into the town of
Mosinee to the west and the people living there are in com
mon school district No. 14, to\vn of Mosinee. Joint School
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District No. 1 and District No. 14 are both bonded for
funds loaned to them. A movement is now on foot to extend
the boundary of the village of Mosinee to include that
portion of the residence district which is now in the town of
Mosinee and in District No. 14. 1 submit the following
questions:
"1. Does the extension of the boundary lines of the village

of Mosinee so that new territory is brought into the village
automatically take that new territory out of School District
No. 14 and transfer it into and make it a part of Joint School
District No. 1?
-  "2. If the first question is answered in the negative, what
must be done to make that territory a part of Joint District
No. 1?
"3. If the first question is answered in the aflirmative,

what becomes of the bonded indebtedness of both districts?"

Sec. 40.01, subd. (3), Stats., reads as follows:

"Any school district organization of any kind, town free
high school and union free high school districts excepted, in
two or more towns or in one or more towns and any village or
city shall be designated as a joint district. Such district
shall not be dissolved, nor shall the boundaries thereof be
changed except by joint action of the town boards, parts of
which comprise such district, or joint action of the town
board or boards and the village board or common council in
interest, or upon appeal to proper authority, such action to
be taken in accordance with the provisions of the statutes
governing and directing the proceedings and action in each
case."

The foregoing quotation from the statutes is a decisive
answer to your first question. In other words, the answer
thereto is "No."

In answer to your second question, I call your attention
to the provisions of sec. 40.02. This section prescribes fully
the steps to be taken in order to alter the boundaries of the
school districts involved.

It is my recollection that one and perhaps both of the
school districts involved are now indebted to the state trust

funds. If such is the fact it would be unlawful for the towm

and village boards of the municipalities concerned to make
any alteration of the boundaries of said school districts
without the consent of the commissioners of public lands.
See sec. 25.07.

JTD
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Appropriations and Expenditures—Public Officers—County
board has no authority to appropriate county funds for
relief of children of Europe.

Illegal appropriation by county board olTers no protection
to disbursing officers in paying out funds appropriated.

March 4, 1921.

Percy C. Stroud,

District Attorney,
Portage, Wisconsin.

You advise me under date of March 2 that at its last

meeting the county board of Columbia county appropriated
$5,500, to be donated to the committee of Columbia county
to be added to the fund to be raised for the fatherless children

of central Europe; that a number of taxpayers are threaten
ing litigation, and the county clerk and county treasurer are
going to refuse to pay over the m.oney because of the fear
that such payment would be the payment of an illegal order
and the county clerk and the county treasurer and their
•bondsmen m.ight then be involved in litigation. You desire
my opinion on these questions:

First, whether the donating of this $5,500 of the tax
payers' money was illegal; second, whether the payment
of this amount by the county treasurer will make the county
clerk and the county treasurer and their bondsmen liable
on a taxpayers' suit; and third, any suggestions that I may
have as to the proper course for them to pursue at this time.
1. The fundamental rule to be borne in mind is that a

county board of supervisors has only such powers as are
expressly granted by the statutes or necessarily implied there
from. In Fredericli v. Douglas County and others, 96 Wis.
411, 416, you will find this rule clearly stated. See also Dil
lon, Municipal Corporations, sees. 35, 37; 1 Beach, Public
Corporations, sec. 8. Our court has adopted the language of
Dillon to the effect that

"the statutes confer upon them all the powers that ihey
possess, prescribe all the duties they owe and impose all
liabilities to which they are subject." (Sec. 37.)

The county board cannot lawfully make an appropriation
for a purpose unauthorized by the statutes however worthy
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the purpose may be, and there is no authority in the statutes
which can be considered as authorizing the appropriation
from the public funds of moneys for the benefit of needy
children in a foreign land. This ruling is in harmony with the
opinion of this depailment rendered January 28, 1919,
VIII Op. Alty. Gen. 33, to the efl'ect that an appropriation
to the Armenian Relief could not legally be made by the
county board of Adams county. I would also call your
attention to ch. 49, laws of 1919, which was passed for the
express purpose of validating and legalizing payments of
money made by counties and other municipal corporations
to the American Red Cross or to the United War Work.
Campaign or to any of the organizations united therein.
2. It necessarily follows from the foregoing that a void

and illegal appropriation by the county board would offer
no protection to the disbursing officers for the payment of
public funds.

3. The county clerk and the county treasurer cannot
safely proceed to the payment of the money thus appro
priated. It is expressly pointed out in Frederick v. Douglas
Counlij, supra, that any taxpayer may bring a suit to enjoin
the unauthorized payment, and if a ruling of the court is
desired on the matter any taxpayer may bring a suit to
enjoin the payment of the appropriation.

If the people of Columbia county are sufficiently interested
to have the appropriation made they should appeal to the
legislature for an enabling act that would validate the ap
propriation and legalize payment under it.
WJh'I

Bridges and Highways-—^Road grades may be established
and changed, and no cause of action arises therefrom in
favor of abutting lands.

In changing gutter gi-ades, surface and cellar drains which
may have opened into gutter may be disregarded.

March 5, 1921.
Wisconsin Highway Commission.

You ask to be advised of the law of surface waters and

drainage, as applied to public highways, and your request is
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prompted by troubles that have arisen in connection with
what you designate as Federal Project No. 116.
In one instance a low area without natural drainage, not

far from the highway, has for some time been drained by a
tile which opened into the highway ditch or gutter. A con
crete road has now been constructed at this place and in such
construction the road grades have been raised so that the
gutter no longer affords drainage. The bottom of the gutter
is above the opening or end of the tile. With respect to this
situation you ask the following question:

*Ts the state obligated to provide an outlet to the drain
as it exists, or can the land owner be required to make proper
arrangements for drainage at his own expense?"

The public is not legally obliged to provide an outlet to
the drain as it exists or as it may be changed, nor can the
land OAvner be required to provide drainage of the highway
or of his premises. The law on the subject Avill be stated
later in this opinion.

Elsewhere along this same highway there are several
dAvellings, situated close together and having cellar drains
which open into the road ditch or gutter. Plans for a con
crete road have been made and if the road is constructed

according to plans, the gutter in front of these residences will
be about 18 inches higher than the present ditch and that
much above the opening of the drains. The effect will be to
cut olT the drainage as it noAV exists, and to restore it will
require a tile in lieu of the present open ditch.

Is the state required to put in such a tile? It is not. The
right of the abutting owners to drain surface waters and
waters from cellars into the highway is subservient to the
public easement. Such drainage, if determined to be harm
ful to the public or to interfere with the public use, may be
prevented. The highway authorities are not bound to look
after or to provide such drainage as is here in question. They
may even prevent it by fills and embankm.cnts.

"At common law the upper proprietor had no easement or
servitude in the land of the lower one Avhich entitled him to
an unobstructed discharge of surface Avater on the loAver
land. The loAver proprietor might fight off the flow as best he
could and for that purpose had a perfect right to construct
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a dike or embankment on his own land so as to keep the
water off." Harvie v. Caledonia, 161 Wis. 314, 319, citing
several cases.

The owner of land on which there is a pond or sink hole or
pocket wherein surface waters accumulate has no right to
drain them through an artificial channel onto or in damaging
proximity to the lands of another, and this rule applies to
lands abutting a public highway. Schuster v. Albrcchi, 98
Wis. 241; Petligrew v. Evansville, 25 Wis. 223.
The use of the road ditches for drainage purposes by the

owners of adjacent lands is not adverse. The doctrine of
title by prescription does not apply. Citg of Racine v. C.
dc N. W. R. Co., 92 Wis. 118.

Nor does the doctrine of estoppel apply as against the pub
lic in such a situation.

.  * * The fact that it has for a considerable period of
lime, upwards of 20 years * * *, acquiesced in such use
* * *, does not estop it from now asserting its claim."

This was said of the righls of the city in a very recent de
cision. Milwaukee v. Milwaukee E. R. S: L. Co., 180 N. W
339, 341.

The representatives of the stale have the authority to
determine the grades of public highways and to change those
grades from time to time, and this right or power applies not
only to the grade of the road bed, but to that of the curbs,
gutters, sidewalks and all parts of the strip affected by the
highway easement. Abutting owners cannot recover damage
on account of the fixing or changing of such grades unless the
statutes provide for damages, and there is no such provision
for the class of cases to which these belong.

"It is a well settled rule that where a change of grade is
made by authority of law and with due care the municipality
making the change is not liable for consequential injury to
abutting lots, unless expressly made so by statute or the
constitution." Henrg v. La Crosse, 165 Wis. 625, 630.

See also Dahlman v. Milwaukee, 131 Wis. 427, 439;
Colclough V. Milwaukee, 92 Wis. 182, 185; Harrison v. Mil
waukee Co., 51 Wis. 647, 662-663. •
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"* * * This is because the mere changing of the grade of
the street is not considered a taking of property within the
meaning of the constitution." Dahlman v. Milwaukee, 131
Wis. 427, 439.

Some courts have given the additional reason that such
consequential damages were waived or settled for when the
land was dedicated to or condemned for public use. Whatever
may be the reason therefor, the rule is well settled by a
long line of decisions of our superme court. On this subject
see also V Op. Atty. Gen. 15.
EEB

Public Health—Wood Sawing A/ac/ifnes—Operation of
wood sawing machine, built prior to passage of ch. 139,
laws of 1909, without safety devices required by statute, is
violation of law where operator purchased it since law be
came effective.

March 5, 1921.

Gad Jones,
Districl Aitorneij,

Wautoma, Wisconsin.

Under date of March 3 you advise mo that complaint has
been made of the operation of a wood sawing machine in
Waushara county without safety devices, contrary to the
provisions of sees. 1636—136 to 1636—139, and you find
from investigation that it is an old machine originally built
prior to the passage of ch. 139, laws of 1909, the statute in
question, and that the machine was never equipped with
safety devices; that

"the machine was therefore not sold in violation of the first
section mentioned, and as there never were any safety de
vices or guards on it, it is doubtful whether it can be called
a machine from which the guards are detached."

You desire my opinion as to whether the operation of this
machine constitutes a violation of the sections above men
tioned, and if not, whether I can refer you to some order of
the industrial commission that would reach the case and thus
assist in compelling the owner to guard his machine.
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Unless the person now owning and operating the machine
is the original purchaser, the fact that it was built prior to
the passage of ch. 139, laws of 1909, would not relieve him
from liability for a violation of sec. 1636—136. In other
words, if the machine has changed hands since the law became
operative, there has been a viotation of the statute, for the lan
guage used is:

"No person, firm or corporation shall offer or expose for
sale any machine for the purpose of sawing wood unless the
said machine shall be provided with reasonable safety de
vices for the protection from accidents from saws, gears,
knuckles, belts, set screws or other dangerous parts."

If, however, the person now owning and operating the
machine purchased it prior to 1909 and it has never been
equipped with any safety devices or guards, it is being
operated in violation of the industrial commission's general
order on safety relating to saws. I enclose herewith pamphlet
in which you will find orders 202, relating to band saws,
203, to circular saws, and 205, to swing saws, pp. 16 and 17.

Sec. 2394—70 prescribes the penalty for violations of
these orders, in the following language:

"If any employer, eiriploye, owner, or other person shall
violate any provisions of sections 2394—41 to 2394—55,
inclusive, of the statutes, or shall do any act prohibited in
sections 2394—41 to 2394—71, inclusive, * * * or shall
fail, neglect or refuse to obey any lawful order given or made
by the commission, * * * for each such violation, failure or
refusal, such employer, employe, owner or other person shall
forfeit and pay into the state treasury a sum not less than
ten dollars nor more than one hundred dollars for each such
offense. It shall be the duty of all officers of the state, the
counties and municipalities, upon request of the industrial
commission, to enforce in their respective departments, all
lawful orders of the industrial commission, insofar as the
same may be applicable and consistent with the general
duties of such officers."

If your investigation discloses that you will be required
to proceed under the section last above quoted, I would
advise that you report the case to the industrial commission
and act upon their request in enforcing the orders above
referred to.

WJM
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Insurance—Quorum—Where articles of organization of
mutual insurance company provide method for amendment,
subsec. 1, sec. lS96/n, by its own terms, is inapplicable.

Statute fixes number required to constitute quorum of
members of mutual insurance company at ten members.
Certificate that there were present in person or by proxy
191 members does not show that there was a quorum present.

March 5, 192!* .

Oscar A. Olson,

Deputy Commissioner of Insurance.

I have examined and return herewith the amendments to

the articles of the Chippewa Valley Casualty Company to
gether with the copy of the original articles.
In order to determine whether a quorum was present at

the meeting, it is necessary to know the number of members
present at such meeting. The certificate to this amendment
states that there "were present either in person or by proxy

one hundred ninety-one (191) members of said corporation."

This does not show the number of ro.embers present. There
may have been only one member present, holding proxies
from 190 other members.

Subsec. 1, sec. 1896/n, Stats., provides:

"The charier of any mutual insurance company incor
porated under special act and, unless otherwise provided
therein, the articles of organization of any mutual insurance
company incorporated under general law, other than a
company organized under section 1927, may be amended by
a vote of three-fourths of 1he members voting at a regular
or special meeting after the proposed amendment has been
filed with the secretary of the company and with the com
missioner of insurance, and a copy thereof, with notice of
the time and place of meeting, has been mailed to each
member at least thirty days prior to such meeting."

The original articles of this company provide:

"These articles may be amended by resolution, at any
annual meeting of the members of tho^ corporation, by a
majority vote of the members present at such meeting."

Thus it will be noted that the articles themselves provide
how they may be amended, so that subsec. 1, sec. 1896m

n:..
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is not applicable. The articles can be amended only at an
annual meeting, while this amendment was attempted to
be adopted at a special meeting.
For the reasons stated, I cannot approve of this amend

ment.

I note, too, that the certificate states that "at a special
meeting of the stockholders," etc. The term "stockholders"
should not be used, as there are no stockholders in a mutual
com.pany. The term should be "members."
WWG

Constitutional Law—Public Officers—Removal—Act au
thorizing removal by legislature of any appointive state
officer by joint resolution, may conflict with art. VII,
sec.. 1, Const.

Act authorizing removal of any appointive state officer
by governor, upon recommendation of legislature, would be
constitutional.

March 5, 1921.

Honorable H. E. Roethe,

State Senator.

You have requested my opinion upon the validity of Bill
47, S., which provides for removal of any appointive state
officer by joint resolution adopted in each house of the
legislature by a majority of the members elected thereto.

Sec. 1, art. VII, Const., provides for impeachment by the,
legislature of "all civil officers of this state."

It has been held that

"if the conslilution provides a meihod for impeachment of
officers, that meihod is exclusive and the power which the
legislature might otherwise be regarded as possessing is
laken away." 29 Cyc. 1414, and cases cited.

As pointed out, the constitution has provided a method for
removal of all civil officers of the state by impeachment, and
that method is exclusive as to all civil officers of the state.

No other method for the removal of such officers can be

directly exercised by the legislature. The question therefore
arises whether appointive officers of the state are civil
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onicers. While this question has not been specifically passed
upon by our court, it should be noted that in two cases the
court has treated officers other than constitutional state
officers as being within this provision. In one case a member
of the grain and warehouse com.mission, appointed by the
governor, was treated as being a civil officer within the pro
visions of sec. 12, art. IV, Const., which provides;

"No member of the legislature shall, during the term for
which he was elected, be appointed or elected to any civil
office in the state which shall have been created or the
emoluments of which shall have been increased, during the
term for which he was elected."

In this particular case it was held that the emoluments
of the office had not been increased during the term for which
the particular member of the legislature was elected, and
that therefore he was not ineligible, but all through the
discussion the court seems to have treated him as holding a
civil office in the state. State ex rel. Johnson v. Nye, 148 Wis.
659.

So, a county judge was treated as holding a civil office in
the state within the provision last quoted, in the case of
State ex rel. Ryan v. Boyd, 21 Wis. 208. I can see no reason
for distinguishing between the terms "civil office in the state'-
and "civil officers of this state." A civil officer is one who
holds a civil office.

The constitutional provision last above quoted is one com
mon to many states. So far as I have investigated, I believe
that in every instance this section has been held applic
able to appointive officers of the state, and to officers not
named in the constitution.

In Alabama, the office of judge of an inferior court, in a
certain city, was held to be a civil office under such provision.
Montgomery v. State (Ala.), 18 So. 157.
In Missouri, the office of a member of the board of water

commissioners of the city of St. Louis, the incumbent being
appointed by the legislature, was held to be a civil office
within a similar provision. In that case the court, among
other things, said:

"In a certain popular accept a1 ion, the words civil office
under this state might possibly be interpreted to mean state
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officers in the sense of participating directly in the adniicis-
tralion of the State government as such, but they are none the
less civil ofTicers under this State because their functions
are confined to the local administration. The offices are
created and the officers are appointed and their powers given,
and their duties defined and their salaiies fixed, directly' by
act of the Legislature. They exercise a share of the powers
of civil government, and their authority comes directly from
the State. They are to be considered as much civil officers
under this State as the judge of a court or the mayor of the
city. They would be none the less so if appointed by thv^
mayor; for they would still derive all their powers from the
act which creates the office. The mode of appointment is
not material." State v. Valle, 41 Mo. 29, 31.

So, the office of a levee commissioner of a certain county,
appointed by the board of police of the county, was held to
be within this provision. Shclbij v. Alcorn, 36 Miss. 273.
In my opinion, the bill may conflict with sec. 1, art. VII,

Const. On the other hand, the amendment suggested by
you, to the effect that the governor, on the recommendation
of the legislature, may remove any appointive state officer,.
would, in my opinion, make the bill constitutional.
WWG

Criminal Law—Libel—Threats to Accuse of Crime—De
livery of obscene letter containing threat to accuse of crime
in order to coerce is punishable under sec. 4380, Stats.;
unless letter is published to another than person defamed,
offense is not punishable as libel.

March 5, 1921.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You ask my opinion under date of March 3 as to whether
a man can be held on a charge of criminal libel on the follow
ing facts, and if not, whether any offense has been com
mitted. You state as facts;

"A single man wrote a letter to another man's wife and
delivered the letter in person and in this letter he used very
obscene language such as asking her to meet him at different
places to have intercourse with him. He told her also that if
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she did not do it that he would tell around the town that he
had already had intercourse with her. This was the substance
of the letter."

It is my opinion from the statement made, from which I
infer that no person other than the recipient of the letter
read it, unless by her subsequent act in exhibiting it, that
these facts will not support a conviction for criminal libel
under sec. 4569. Libel is not there defined but the general
accepted definition of libel is a malicious publication ex
pressed in printing or writing or by signs and pictures tend
ing to blacken the memory of one dead or the reputation of
one living and expose him to public hatred, contempt,
or ridicule. 17 R. C. L. 262. See also 25 Cyc. 369.
An essential element of libel is publication of the de

famatory matter and to be a publication in law the letter
would necessarily have to be published by the defendant to
some one other than the person defamed. It is enough that
the contents of the letter be made known by the defendant
to a single person other than the person defamed but you
have no such publication in this case.
However, I believe that sec. 4380 defines the crime of

which this man is guilty. The pertinent part reads:

"Any person who shall, either verbally or by any written
or printed communication, maliciously threaten to accuse
another of any crime or offense, * * * with intent thereby
* * * to compel the person so threatened to do any act
against his will * * * shall be punished by imprisonment
in the state prison not more than two years nor less than
one year or by fine not exceeding five hundred dollars nor
less than one hundred dollars."

You will note that the penalty for this crime is more
severe than for criminal libel and I believe that the facts

will unquestionably support a conviction of threat to accuse
of crime under sec. 4380.

WJM
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Education—Kindergarten Instruction—'Rule may be pre
scribed by state department of public instruction that
children in common schools between ages of four and six
who are incapable of pursuing studies of first grade may be
given kindergarten instruction. Children of such age may
be excluded because of incapacity in essential matters of
health and hygiene but not on account of age.

March 7, 1921.

Honorable Charles P. Cary,

Slate Superintendent of Public Instruction.

Mr. W. T. Anderson of your department submits the
following question:

"Bearing in mind that the state constitution makes the
public schools open to children between the ages of four and
twenty years, is it mandalorj' that children between ths
ages of four and six years be given instruction in the first
grade branches in schools where no kindergarten is estab
lished?"

with the request that I give you my opinion thereon.
In my opinion to you under dale of January 4,* I stated

that children under the age of six years could not lawfully
be excluded from the common schools if they had attained
the age of four years. It is not to be inferred therefrom that
a child unable to take care of itself in essential particulars
and which would require the attention of the teacher for
other purposes than instruction and supervision of deport
ment, can not be excluded from the common schools, but the
exclusion in such case must be on account of the incapacity
of the child and not merely an account of its age. I mention
the foregoing because the question now submitted seems to
me to have been suggested by the opinion above referred to.
There is no constitutional provision prescribing what

subjects must be taught to children of a particular age, but,
on the contrary, there is a statute which authorizes you to
prescribe and revise the course of study for the public schools
(sees. 14.56 and 14.57). It is perfectly competent for you to
prescribe as a rule to be followed by the common schools
that children between the ages of four and six years who, by

•Page 5 of this volume.
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reason of their immaturity, are incapable of profitably pur
suing the studies of the first grade, may be given kindergarten
instruction, and under such a rule, a teacher would be justi
fied in giving kindergarten instruction to such children rather
than first gi'ade instruction.
WJM

Garnishment — Judgments —Public Officers — Secretary of
State—Under sec. 3716a, Stats., it is duty of secretary of
state to compute interest upon any judgmenl, certified copy
of which has been filed with him, against employe of state,
and to audit in favor of judgment creditor amount of such
judgment with such interest.

March 7, 1921.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of March 4 you ask whether, where a
certified copy of judgment is filed with you pursuant to the
provisions of sec. 3716a, you should compute interest upon
the amount of the judgment.

Sec. 3716a provides in part:

"Whenever any person, firm or corporation shall recover
a judgment against any person, firm or corporation, and
said judgment debtor at the time of the rendition of said
judgment, or at any time thereafter during the life of said
judgment, shall have money due, or to become due, from the
stale or any city, county, village, town, school district or
other municipal corporation, said judgment creditor may
file a certified copy of such judgment with the secretaiy of
state or with the clerk of such county, city, village, town,
school district or other municipal corporation, as the case
may be. It shall thereupon become the duty of the proper
officers of such state, county, city, village, town, school
district or other municipal corporation, after the expiration
of thirty days from the dale of filing the certified copy of said
judgment, to pay to the owner of such judgment such sum
as at the time of said filing is due, and thereafter and until
said judgment is fully paid to pay to the owner of said
judgment such sum or sums as may at any time or times
be due from the state, or any such county, city, village,
town, school district or other municipal corporation to such
person, firm or corporation, and to deduct the sum or sums
so paid as aforesaid from the amount due;* * *."
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It will be noted that in three places there is a reference to
the amount due: First, after the expiration of thirty days
there is to be paid to the owner of the judgment such sum as
"is due;" and thereafter, until the judgment is fully paid,
to pay such sum or sums as may at any time "be due" from
the state or any political subdivision thereof; and to deduct
the sum or sums so paid from the "amount due." Clearly
what is referred to here is the amount due the judgment
debtor or employe, and not the amount due upon the judg
ment. You are to pay whatever may be due from the state,
after deducting the proper exemptions, and to continue
paying until the full amount of the judgment is paid. The
purpose of the section is to afford judgment creditors a
method of collecting their judgments against employes of
the public, and to take the place of garnishment proceedings,
which could be used if such person was not an employe of
the state but was employed by some private firm or corpora
tion. The judgment creditor is entitled to the face of the
judgment with interest, and the judgment can never be
fully paid unless he has received the face of such judgment
with interest thereon from the date of its rendition to the

date of payment. It is my opinion, therefore, that you
should compute interest upon the amount for which the
judgment is rendered and include that with the face of such
judgment in determining the amount to be paid.
WWG

Appropriations and Expenditures—Public Officers—State
Humane Agent—Under sees. 1636A-/n and 20.60, subsec.
(10), there is no authority to pay from such appropriation
any salary to persons employed by state humane agent.

March 7, 1921.

Honorable Elmer S. Hall,

Secretary of State.

Sec. 20.60, subsec. (10), makes numerous appropriations
to the department of agriculture, and among them,

"On July 1, 1919, not to exceed six thousand dollars to
carry out the provisions of section 1636^/71."
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Sec. 1636/cm directs the commissioner of agriculture to
appoint a state humane agent. The section fixes his term of
office and defines his powers and duties:

"3. The state humane agent shall receive such compensa
tion, as may be fixed by the commissioner of agriculture and
shall be reimbursed for actual and necessary traveling ex
penses incurred in the discharge of his ofTlcial duties."

Referring to these statutes, you submit this question:

"Have I in your opinion the right to audit claims for
salaries for persons employed by the state humane agent?"

You are advised that you have not such right. The statutes
do not authorize or empower the state humane agent to
employ stenographers, clerks or other assistants. Beyond
his salary and

"actual and necessary traveling expenses incurred in the
discharge of his official duties,"

there is no authority for drawing upon this appropriation.
There is nothing in the section which intimates, or warrants
the inference, that the humane agent shall employ or appoint
assistants.

It is quite evident that the legislature has not intended
to leave the matter of appointing clerks, stenographers and
other helpers to inference. It has been to great pains in sec.
20.73 to enumerate the officers, commissions and boards
that shall possess the power of appointing
"deputies, assistants, experts, clerks, stenographers, or
other employes as shall be necessary for the execution of their
functions."

The statute directly involved is not susceptible of any inter
pretation other than what appears on the face of it.
In an opinion rendered to your predecessor, June 12, 1920,

it was ruled that the state humane agent is an independent
officer, with a separate appropriation, distinct from the de
partment of agriculture. IX Op. Atty. Gen. 332. That ruling
has no material bearing upon the question here presented.
The answer to the present question would be the same though
that ruling had been the opposite from what it was.
EEB
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ConstUutional Law—Counties—Uniformity clause not vio
lated by provision making it optional to choose supervisors
from districts.

March 7, 1921.

Honorable A. E. Matheson, Chairman,
Assembly Committee on State Affairs.

I have received a copy of Bill No. 171, A., with the request
that I give you an opinion as to its constitutionality if
enacted into law. The bill, in substance, provides- for the
calling of a special election in April of any year upon the
filing of the required petition, to vote by referendum on the
county commission form of government, and provides for
the manner of holding and conducting such election. Upon a
favorable vote, the bill provides for reorganizing the affairs
of the county so that a county board of five commissioners
shall supplant and supersede the county board of supervisors,
such commissioners to be elected one from each of five

districts formed in a prescribed manner. Election of com
missioners is provided for at an election to be held in the
April following the adoption of the plan by referendum.
The bill fuither provides for compensation of the board of
commissioners for their term, for manner of filling vacancies,
and for other matters it is not necessary to enumerate in
considering its constitutionality.

It is important to note that sees. (24) and (25) of the bill
provide:

"(24) When the commissioners shall have been elected and
shall have qualified and organized as provided in section
59.96, all duties, liabilities, authority, powers and privileges
therelofoi'e imposed or conferred by law upon the county
board of supervisors shall apply to and shall be imposed and
conferred upon the county board provided for in said section
59.96, and an>^ such aiithoiity, powers or privileges may be
exercised by the county board by a majority vote of the
commissioners, and all laws relating to the county board of
supervisors in force at the lime of the taking effect of said
section 59.96 or hereafter enacted, shall apply to and be
deemed to relate and refer to the county board of com
missioners.

"(25) All laws conferring or imposing specific powers or
duties upon the chairman of the county board of supervisors
shall, when the county board of commissioners shall have
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organized as provided in subsection (19) be deemed to refer
to the chairman of the county board of commissioners or
upon the vice-chairman thereof when acting in the place of
the chairman."

The provisions of this bill do not apply to any county
having a population of 250,000 or more. The constitutional
provision that is immediately suggested as possibly violated
is sec. 23, art. IV:

"The legislature shall establish but one system of town
and county government, which shall be as nearly uniform as
practicable." •

Is the law unconstitutional because it provides for a
system of county government, I he adoption of which is
optional with each county and therefore may be adopted by
some and not by others, with the result that the system of
county government in operation throughout the state will
not be as "uniform as practicable," because some counties
will be governed by a board of several members, called
supervisors, and other counties by a board of few members,
called commissioners?

The question presented is a close one, but it is my opinion
that the bill, if enacted into law, will be held constitutional
and as not violating the section of the constitution providing
for a uniform system of town and county government.

In ch. 312, laws of 1893, it was provided in sec. 72 that
any city organized under a special charter might

"adopt the provisions of any special chapter, section or
subdivision of any section of this act, and may exercise any
power or franchise hereby conferred upon cities organized
under this acl, in addition to, or in lieu of, the provisions of
its special charter, •

by an ordinance to be adopted with certain formalities.
This provision was re-enacted by sec. 1, ch. 320, laws of

1895, and now appears in substantially the same language in
sec. 926, Stats. At the time of its enactment and ever since,
sec. 31, art. IV, Wis. Const., prohibited the enacting of any
special or private law incorporating any city, town or village
or to amend the charter thereof, and sec. 32 provided that
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general laws should be provided for such purpose, and that
such general laws should be "uniform in their operation
throughout the state."

The constitutionality of the act was upheld in Adams u.
City of Beloit el ai, 105 Wis. 363, the situation being that the
city of Beloit, then incorporated under a special charter,
had attempted, with all the required legal formalities, to
take advantage of the provision of the law in question which
permitted the adoption of its provisions, and the city
attero.pted to adopt the entire scheme contained in the
general charter for making street improvements, in lieu
of the provision of its special charter. It was slated by Justice
Winslow in that case, p. 374:

"* * * The conclusions we reach are, in brief, that
legislation applicable to a proper constitutional or statutory
class of cities is general and unifoim in operation; that
option legislation, if otherwise unobjectionable, is not made
special legislation, nor does it lack uniformity, because but
one municipality accepts it; and that there may be option
legislation for the benefit of a proper class."

Ch. 292, laws of 1883, provided:

"All powers relating to villages and conferred upon village
boards by the provisions of chapter 40, of the revised statutes,
and all acts amendatoiy Ihercof, excepting those, the exer
cise of which, w^ould conflict with the provisions of law rela
tive to towns and town boards, are hereby conferred upon
towns and town boards of towns, containing one or more un
incorporated villages, having each a population of not less
than one thousand inhabit ants, and arc made applicable to
such unincorporated village or villages, and may be exercised
therein when directed by a resolution of the qualified electors
of the town, at the last preceding annual town meeting."

It will be noted that in effect this law authorized the

electors of a town, at their option, to change the system of
town government from that otherwise possessed by towns
and towm boards by investing them with such powers of vil
lages and village boards as were not in conflict with the pro
visions of law relative to towns and town boards generally,
and that in addition to making it possible to have seme towns
and town boards that would possess powers not possessed by
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Other towns and town boards in the stale, that provision of
the law making it applicable only to such towns as had there
in an unincorporated village with a population of not less
than one thousand inhabitants made it presently impossible,
in case of its adoption, that the system, of town government
should be uniform, for some towns, by adopting it, would
have different powers than other towns could possibly have
until there was within the corporate limits thereof an un
incorporated village of more than one thousand inhabitants.

So, I he bill under consideration, by providing that its
provisions shall not apply to counties having a population of
250,000 or more, is similar, for it is theoretically possible
for all counties to attain such population and thereby be
exempted from the provisions of the bill, just as it was
theoretically possible that at some time all towns of the state
would have within their corporate limits an unincorporated
village of more than one thousand inhabitants.

The act of 1883 was upheld in Land, Log A: Lumber Co.
et al. V. Brown el al., 73 Wis. 294, as not violating sec. 23,
art. IV, Const., providing that the legislature shall establish
but one system of town and county government.

Ch. 94, laws of 1905, provided that in all counties then or
thereafter having a certain population, the county board
should elect five trustees, which said board of trustees should
have the same power in all matters relating to the care and
support of the poor as was then vested in the county board,
and other powers. In Slate ex rel. Busacker v. Grolh, 132 Wis.
283, it was contended that this law was unconstitutional
and void because in conflict with sec. 23, art. IV, Const.,

the section herein considered. The provisions of the law are
stated in detail in the opinion in the case. It unquestionably
deprived the county board of supervisors of certain powers,
once it had elected the five trustees, but the powers of which
it was deprived were not general governmental powers.
In the Grolh case, Justice Timlin, speaking for the court,
said, p. 297:

"* * * But there is further observable in several well-
considered decisions of this court a distinction between
uniformity in the rule of law declared by the legislature and
uniformity in its adoption by the smaller subdivisions or in
its operation upon such subdivisions."
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The enactment under consideration in that case was
sustained as constitutional, with Chief Justice Cassoday and
Justices Winslow and Dodge dissenting.

It docs not occur to us that calling the board provided for
a county board of com.missioners instead of a county board
of supervisors, is material, and no reason, for that matter,
is apparent why the bill should not be amended to call them
supervisors instead of commissioners, if its constitutionality
is the more likely to be conceded. The important thing in the
bill is that it does not give the sm,all board any greater
powers than are now possessed by the large board, nor does
it give them any less. The important change effected by the
bill is in reducing the number of the county board of super
visors in such counties as elect to adopt its provisions.
The legislature has already provided that the county

board of supervisors of Milwaukee county shall be elected
from assembly districts, thus making the number of its
members and the political units from which they are elected
different than the number of membem and the political
units from which members of the county boards of super
visors are elected in other counties. Nevertheless this law,
ch. 398, laws of 1907, providing for the election of one super
visor in each assembly dislricL in counties having 250,000
or more inhabitants, instead of one supervisor from each
town and city ward as in other counties, was upheld in Slale
ex rel. Scanlan v. Archibold, 146 Wis. 363, as not violating
the constitutional provision for a uniform system of county
government. In that case Justice Kerwin said, p. 369:

"  * * * It must also be remembered that under the
repeated decisions of this court a broad discretion is vested
in the legislature in determining whether the system of
government under sec. 23, art. IV, of the constitution is as
nearly uniform as practicable. State ex rel. Peck v. Riordan,
24 Wis, 484, 490; Cathcart v. Comstock, 56 Wis. 590, 14 N. W.
833; Stole ex rel. Busacker v. Groth, supra.

"It is also well settled in this state that only when the un
constitutional purpose is clear beyond reasonable doubt
will a court be justified in declaring void an act of the legis
lature. State ex rel. Busacker v. Groth, supra; Verges v.
Milwaukee Co., 116 Wis. 191, 93 N. W. 44; State ex rel.
Grundt v. Adert, 32 Wis. 403."
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The conclusion to which the foregoing cases point is
strengthened by a consideration of another provision of the
constitution, art. IV, sec. 22:

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a
local, legislative and administrative character as they shall
from time to time prescribe."

Pursuant to the power therein expressly granted to it, the
legislature passed sec. 59.08:

"Special powers of board. In addition to the general
powers and duties of the several county boards enumerated
in section 59.07 special powers are confeired upon them,
subject to such modifications and restrictions as the legis
lature shall from time to time prescribe, to:

"(1) Set ofi", organize, vacate and change the boundaries
of the towns in their lespective counties, * * ♦ but no
town shall be vacated unless a majority of all the members
entitled to seats in the county board shall so decide; * *

That a county board, acting under the power delegated to
it by this statute, may abolish an existing town and attach
parts thereof to other existing towns, is settled in Super-
visors of La Poinle v. O'Malley el ux., 47 Wis. 332.

"* * * Change of boundaries, and * * * creation of
new towns [by the legislature], is no part of the system of
county goveinment, within the meaning of this consti
tutional provision, nothwithstanding the special powers
conferred upon the boards of supervisors of the several
counties by statute [sec. 59.081." State ex rei Graef v. Forest
Co., 74 Wis. 610, 618.

See also Cathcart v. Comsiock, 56 Wis. 590, 603; C. ct N.
W. R. Co. u. Langlade Co., 56 Wis. 614, 622-623.
It is manifest, therefore, that any county board, subject

to a favorable referendum of the voters in the towns con
cerned, has at present the power to so reorganize the bound
aries of the towns as to leave them five in number in the
county. The effect of such action would be to provide for a
county board of five members. Is it to be argued that the
legislature may not authorize the county boards to do
directly what it has authorized done indirectly?
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Nor is it a conclusive objection to the constitutionality
of the bill that it gives rise to a lack of uniformity in-that
the respective members of the five-man board would be
neither chairmen of town boards of supervisors, supervisors
from an incorporated village, or supervisors from a ward of
a city. The present general scheme of county board or
ganization contem.plates that its members shall be composed
of the chairmen of the town boards and one supervisor from
each ward of every city in the county and from each in
corporated village. Sec. 59.03, subsec. (2). Yet it was held
in Slate ex rel. McCoale v. Kersten, 118 Wis. 287, that the
uniformity of the town and county government clause of
the constitution was not violated because, under the city
charter of Chilton, the mayor of that city was made its sole
representative as supervisor on the county board of Calumet
county, the city of Chilton then having three wards and
being, under the general law above cited, entitled to one
supervisor from each.

One jD.ay well conclude from, a study of the cases decided
by the supreme court that.,the system of county governm.cnt
is not dependent upon the num.ber of m.embers of county
boards, nor is its un.iform.ity affected by the political sub
divisions from which they are chosen. The "system, of county
government" depends rather upon the functions to be ex
ercised by the governmental body and the source from which
the power to exercise such functions is derived. The opera
tion of one m.achine may be substantially like that of another
and the product of it identical, yet the size of its parts and
the methods of its assembling may be radically different
from the first So, the system of government under a county
board may be uniform with that of another differently or
ganized.

Since the bill provides for a county board with functions
identical with those delegated by the legislature to the
boards of all eounties of the state and provides for their
choice by the qualified electors of the county, voting separ
ately in convenient districts previously designated, I con
clude that it does not violate that provision of the con
stitution which requires a uniform system of county govern
ment. In fact, if we consider that under the present plan we
have county boards which lack uniformity in numbers, in



242 Opinions of the Attorney-General

the geographical exlent of tlie territory each member thereof
represents and in the number of qualified electors resident
in the respective districts, it may reasonably be claimed that
the proposed system makes for uniform.ity rather than a
lack of it.

WJM

Mothers' Pensions—When aid under sec. 48.33, Stats,
(sec. 573/, Stats. 1917), is being received, loss of residence
in county granting same, by recipient, terminates pension.

March 9, 1921.
Board of Control.

You have passed to this department for an opinion a
question which has been submitted to you by the Jefferson
county Judge, in these words:

"A widow is receiving aid from this county (Jefferson)
in behalf of four or five dependent children. She moved out
of this county into Walworth county one month ago. Being
obliged to have a residence of one year in Walworth county
before she can apply foi aid there, docs her aid continue in
this county where it was granted until such time as she has
been out of the county one year and gained a residence in
Walworth county?"

His question is answered in the negative.
♦  * Residence in the county which granted a pen

sion is essential to a valid pension, and such pension ends
when the residence there terminates." VI Op. Attv. Gen.
743-744 (Nov. 14, 1917).

That ruling has been followed in subsequent opinions.
VIII Op. Atty. Gen. 43, 45.

No aid is available to this family under the m.others'
pension act (sec. 48.33, Stats.). Legislation is necessary to
make such aid available under circumstances like those
stated. As the law now stands, the only public relief afforded
this family must be had, it would seem, under ch. 49, Stats.,
"Relief and Support of the Poor." '
EEB



Opinions of the Attorney-General 243

Constitutional Law—Legislature—Salary of Legislators—
Sees. 21 and 26, art. IV, Const., prohibit compensation for
attending or having attended extra session of legislature.
Rule is same for members elected after regular session as for
members who served during regular session.

March 10, 1921.

Joint Committee on Finance,

Legislature.

Under date of March 8, 1921, you submitted the following
questions, based upon the facts stated:

"Bill No. 269, A., proposes to appropriate S500 apiece to
five persons, as salary as members of the legislature for the
years 1917 and 1918. Ths records in the secretary of state's
office show that these five persons were elected to fill vacan
cies, which vacancies occurred after the close of the regular
session of 1917 and before the first special session of 1918,
and that all served during both special sessions. No one
of them ever received any salary as a member of the legis
lature, nor made application for any.

"Will you kindly advise us as follows:
"First: Were those members entitled, under the con

stitution and law, to any salary as members of the legisla
ture?

"Second: If you answer the first question 'Yes,' then
did the then existing statutes authorize certification of a
voucher for such salary and its payment by the then ex
isting proper officials?
"Third: If the statutes didn't authorize such payment

has this legislature power to now make such appropriation?
"Fourth: If you answer the first question 'No,'then has

this legislature powei to appropriate any sum as compen
sation for the services rendered by them?"

Each and all of these questions m.ust be answered in the
negative. Those members were not entitled, under the
constitution, to any salary, and the legislature has no power
to compensate them out of public funds.
The constitution interposes at least two insuperable ob

structions in the way of granting such compensation and of
appropriating public funds to pay for such services.

"Each member of the legislature shall receive for his serv
ices for and during the regular session the sum of five hundred



244 Opinions of the Attorney-General

dollars, and ten cents for every mile he shall travel in going
to and returning from the place of meeting of the legislature
on the most usual route. In case of an extra session of the
legislature, no additional compensation shall be allowed to any
member thereof, either directly or indirectly, except for mileage,
to be computed at the same rate as for a regular session."
Sec. 21, art. IV, Const.

"The legislature shall never grant any extra compensation
to any public officer, agent, servant or contractor, after the
services shall have been rendered or the contract entered into;
nor shall the compensation of any public ofTicer be increased
or diminished during his term of office." Sec. 26, art. IV,
Const.

These constitutional provisions, I believe, have been in
the past regarded as a prohibition against the action con-
tem.plated by Bill No. 269, A. It is believed that no precedent
for such a legislative act can be found, but if found, it could
not change the plain, unmistakable meaning of the funda
mental law.

If this legislature may allow such pay to those m.cm.bers,
it may allow like compensation to any other members that
attended the extra session of 1918 or any other extra session.
The constitutional salary is for the work of the regular ses
sion. The constitution provides no salary for special ses
sions but, on the contrary, prohibits the allowance of com
pensation for services at extra sessions.

If the legislature may now increase the compensation of
those five ex-legislators, it may increase the compensation
of every m.em,ber of this legislature, by five hundred dollars
or any other sum.. The constitution bars all such acts.
In fact, doing the last m.entioned thing, that is, allowing
extra compensation to m.embers of this legislature, would
necessitate hurdling one less constitutional barrier than
would the enactment of Bill No. 269, A., for it will be ob
served, as to present members, that the compensation could
be given for services yet to be rendered, and hence the act
would not cross sec. 26, art. IV, which forbids additional
pay for past services.

This identical question has before been ruled on by this
department, and with reference to the same persons or some
of them, and that opinion is in harmony with this one.
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VII Op. Atty. Gen. 116. The scope of these constitutional
provisions and the strictness with which they must be ob
served are discussed in VI Op. Atty. Gen. 329.
EEB

Municipal Corporations—Towns—Public Officers—Town
Clerk—Statutes of 1919 make no express provision for
changing compensation of town clerks; power to change
same is probably with town meeting.

March 10, 1921.

Honorable James B. French,

Assemblyman.

A question has arisen as to where authority is vested to
fix the compensation of town officers, particularly the town
clerk.

A search of the statutes has led to the conclusion that the
authority is not expressly vested in any meeting, board, or
officer.

While this m.atter does not concern this office directly,
it is thought that in the interest of having the laws written
so plain "that he who runs m.ay read" the town laws at
least, the m,alter should be called to the attention of the
legislature. Sec. 60.60, Stats., was created by sec. 41, ch.
551, laws of 1919, and by a consolidation, revision and
renum.bering of sees. 850 and 850a, Stats. 1917. Sec. 60.60
enacts that

"the clerks of the polls and town clerks shall be entitled to
compensation of two dollars per day, * * * in the dis
charge of any of the duties of their respective offices re
quired of them by law, unless a different compensation shall
have been fixed."

At the time of said consolidation and revision sec. 850
provided that the compensation of supervisors should be
fixed by the annual town m.eeting, and that the clerks of the
polls and the town clerks should receive a compensation of
two dollars per day

"unless the town shall have fixed a different compensation
at the annual town meeting."
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And sec. 850a provided for the fixing of the salary of the
supervisors of towns in Milwaukee county.

It is my belief that the revisor did not intend in drafting
the bill, and the legislature did not intend in enacting it,
that there should be any substantive change in these pro
visions. It is apparent however, that the plain direction as
to how the compensation of the town clerk was to be changed
was omitted and nothing can be found to take its place,
so that the power to change or fix the salary of town clerks
is not now granted in plain words, and if it exists at all
outside of the legislature, its existence is left to inference or
implication.

If in fact it was not intended to change the substance of the
law, sec. 60.60 should be amended by inserting after the
word "fixed" in the next-to-the-last line, the words "by the
town meeting."
EEB

Bridges and Highways—Constitutional Law-r-Wide Sleigh
Law—Legislative power to revoke license of foreign cor
poration for introducing narrow sleigh into state subject
to power of congress to regulate commerce.

March 10, 1921.
Honorable Nels Larsen,

Assemblyman.

Responding to your request on March 9 for my opinion on
the validity of proposed bill to am.end sec. 1347/)—1, relating
to width of sleighs sold to be used in Wisconsin, by adding
subsec. 3 reading as follows:

"3. The sale or introduction for sale for use in this state
of any draft sleigh which does not conform to the provisions
of subsection 1 of this section is prohibited. The failure
or omission by any foreign corporation to comply with the
provisions of this section shall constitute ground for the
revocation, in the manner provided by law, of any license
or authority granted to such foreign corporation to do busi
ness in this state,"

I beg to point out that the new section as drawn forbids,
under penalty of revocation of its license to do business in
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this slate, the sale for use in this state (not merely within
this state) or the introduction into this state for the purpose
of sale for use herein a sleigh of prohibited width, by a
foreign corporation. It is, therefore, cleai'Iy unconstitutional
in so far as it prohibits a transaction in interstate commerce.
The power of the state to impose upon foreign corporations

conditions with which they m.ust comply to receive, or con
tinue in, the privilege of doing business in the state is sub
ject to the restraint upon that power implied in sec. 8,
art. I, U. S. Const., vesting in congress the power "to
regulate Commerce * * * among the several States, * * *"
That this grant of power to congress excludes the several
states from the exercise of any power or regulation has
long been settled. Gibbons v. Ogden, 22 U. S. (9 Wheat.) 1;
Brown v. Maryland, 25 U. S. (12 Wlieat.) 419.

Undoubtedly the legislature can constitutionally provide
that the license of a foreign corporation to do business in this
slate shall be revoked if it makes the prohibited sale in
intrastate comm.erce, for a foreign corporation has no power
to do business in this state, except with the state's,consent
granted upon such terms as it m.ay prescribe. State ex rel.
Drake v. Doyle, 40 Wis. 176; Paul- v. Virginia, 75 U. S.
(8 Wall.) 168.

WJM

Optometry—Person cannot practice optometry in office
of his father who is a physician, unless duly licensed.

March 10, 1921.
Mr. C. D. Waugh, Secretary,

Board of Examiners in Optometry,
Milwaukee, Wisconsin.

In your letter of March 4 you state that a certain person
who has just graduated from a school of optometry and who
plans to come before your board for examination next July
desires to know whether he may practice optometry before
taking his examination by practicing under his father, who
is a licensed physician practicing at La Crosse. You direct
my attention to the provisions of the statute which exempt
physicians and surgeons from the provisions of the optometry
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law. Sec. 1435/—35, subsec. 19. You state that you are in
doubt as to what reply to make to this person, and you ask
to be advised in regard to the matter.

There is no provision in the statute which authorizes
any person to practice optometry under a physician or under
any other optometrist. If the father of this person were a
licensed optometrist, it would not authorize his son to
practice optometry in his office without a license. If that is
true, then it is equally true that he cannot practice opto
metry^ under his father as a physician. You are therefore
advised that this party can not practice optometry- until he
has passed an examination and received his license as pro
vided by law.
JEM

Bonds—Bridges and Highways—Sale below par pursuant
to ch. 3, Laws 1921, of bonds authorized prior to Jan. 1,
1921, by referendum under sec. 1317/n—12a, Stats., does not
open such bonds to attack or impair their legality\

March 11, 1921.

S. C. Dunwiddie,
Dislrict Ailorney,

Janesville, Wisconsin.

You write under dale of March 8, 1921, as follows:

"The question of issuing bonds for highway purposes in
accordance with sees. 1317/77-12 and 1317/77-12q was voted
on favorably by the residents of the county. The question
as submitted to the voters recited in detail the amount of
the proposed bond issue, the amount to be retired each year
and the fact that they were to be sold at not less than par
and accrued interest and were not to bear more than 5%
interest. Our county board has taken advantage of chapter
3, of the laws of 1921, and authorized the sale of hitherto
unsold bonds to net not more than 6 %. Does the fact that
the people voted on the 5% bond proposition and the legis
lature has now authorized that they be sold on a 6 % basis
render these bonds liable to an attack on their legality? An
early reply would be very much appreciated."

Your question is answered in the negative. This identical
question was considered in an opinion rendered to assembly-
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man Alexander E. Matheson on January 28, 1921.* and the
conclusion before stated was then reached. The views

there expressed are believed to be sound and are adhered to.
In a more general way the sale of municipal bonds at less

than par was considered in an opinion rendered February
24, 1921,1 to Assemblyman Riley S. Young.
EEB

Education — State Public School—Minors—-Dependent
Children—Upon return of child from slate public school to
county from, which sent, such county is liable for its support
under sec. 48.20, notwithstanding child was more than yedr
in another county.

March 14, 1921.

D. K. Allen,
District Attorney,

Oshkosh, Wisconsin.

It appears from your letter of March 11, 1921, that more
than ten years ago a child five years of age was sent to the
public school at Sparta. His father was dead, but the mother
was still living.' It appears also that this boy was placed by
the board of control, pursuant to sec. 48.22, in a private
home in Sauk county, where he lived more than a year
that he now has tuberculosis and is about to be sent to the

Winnebago county sanatorium, presum.ably as a Winnebago
county patient. These facts give rise to the question whether
the boy on being returned to Winnebago county will be a
charge on that county.

It is believed that the answer to the problem, is found in
sec. 48.20 Stats., a part of which reads:

"* * * Any child may be returned to the county from
which it was sent to said school on its attaining the age of
sixteen years if no home has been obtained for it, or at any
time after its admission if said board be satisfied that it was
unsound in mind or body at the time it was admitted or
if for any other reason the board shall consider the child an
improper inmate of the school. On the return of any child,
pursuant to law, the guardianship of the board of control
*Page 66 of. this volume.
tPage 167 of this volume.
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shall cease and the child so returned shall become a charge
on the county from which it was sent. Said board shall give
the superintendent of poor of the proper county its reasons
in writing for returning such child."

This language is free from ambiguity and fits the situation
precisely and renders Winnebago county liable for his
support after being returned to that county in the event
that he is a public charge or entitled to public aid.

This being a special or specific statute, relating to a partic
ular class, it would control in case of conflict between it and.a
general provision of law.
The next chapter (49) deals with general relief and support,

of the poor and defines "legal settlements" (sec. 49.02).
This section declares that legal settlements are acquired

and exist as follows:

"(2) Legitimate children shall follow and have the settle
ment of their father if he have any within the state until they
gain a settlement of their own; but if the father have no
settlement they shall in like manner follow and have the
settlement of their mother if she have any."

The fair inference from the facts given is that this boy's
mother has a legal settlement in Winnebago county, and
that makes for the conclusion above stated.
The only statutory provision which makes for the opposite

conclusion is subsec. (6), sec. 49.02, and that is as follows:

"(6) Every minor who shall be bound as an apprentice to
any person shall, immediately upon such binding, if done
in good faith, thereby gain a settlement where his or her
master or mistress has a settlement."

This boy was placed with the Sauk county family under
sec. 48.22, and that raises the question of whether so placing
the child constitutes him an "apprentice to any person"
within the meaning of the language last quoted from sec.
49.02. The only statute found which provides for apprentice
ships is ch. 110, entitled "Masters and Apprentices," sec.
2377. Such placing of this child does not fall within that
section. The child may be "indentured," but he is not
"apprenticed" within the m.eaning of the statute. Hence,
he has not acquired a legal settlem.ent in Sauk county. But,
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if he has a seltlemenl in Sank county it would still remain
that the statute which has particularly to do \yith the educa
tion of dependent or neglected children makes the county
from, which the child was sent to the state public school
liable for his support on return to that county and directs
that notice shall be given to the superintendent of the poor
in said county, thereby indicating unmistakably an intent
on the part of the legislature that county liability for the
education and support of neglected or dependent children
shall not be shifted from one county to another through such
children having been sent to the state public school.
There is a further consideration which strengthens the

position taken in this opinion. Sees. 48.20 and 49.02 occur
in dilTerent chapters of the statutes. Sec. 4972, subsec.
(14), provides:

"If the provisions of different chapters of these statutes
conflict with or contravene each other the provisions of each
chapter shall prevail as to all matters and questions grow
ing out of the subject matter of such chapter."

The effect of this statute of construction is to make sec.

48.20 decisive in answering your question.
EEB

Corporations—Detective Agencies—Copartnership detective
agency having its office in another state but desiring to
act as or advertise itself as private detective agency in this
state, must ro.ake application for license.

Application considered and found to be in compliance
with law.

March 14, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

With your letter of March 10 you have submitted the
application of H. H. Baldwin and F. M. Andrews of St.
Paul, Minnesota, for a detective license, and you request an
opinion as to the proper execution of said application. You
call attention to the fact that the application is made by
parties living outside of the state of Wisconsin.
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The licensing of private detective agencies is authorized
under the provisions of ch. 444, laws of 1919 (sec. 1636—12/71,
Stats.

Subsec. 1 thereof prohibits persons, copartnerships or
corporations from, acting as private detectives or advertising
such a business without first having obtained a license to
do so.

Subsec. 2 of said section reads in part as follows:

"Any person, coparlnership or corporation intending to
act as a private detective for hire or reward or to conduct
the business of private detective or detective agency or ad
vertise said business shall present to the secretary of state
and file in his office a written application duty signed and
verified by such person in case of an individual for such
license; and in case of a copartnership such application must
be signed and verified by all of the individuals composing
«uch copaitnership; * * * and if such person, copartner
ship or corporation intends to establish an office in any city
in this state such application must be approved in each in
stance by the fire and police commission of those cities hav
ing a fire and police commission, but in those cities where
there is no fire and police commission by the chief of police
of said cit3' and, in addition thereto, by not less than five
reputable citizens, freeholders of the county where the ap
plicant or applicants propose to establish such ofTice * * *.
Such application shall state the age, residence, present and
previous occupation of such applicant or applicants and the
name of the city where the principal place of business is, or
is to be located, and such further facts as will show the good
character, competency and integrity of such applicant or
applicants."

According to the application, the Baldwin-Andrews
Detective Agency has an established office in the city of St.
Paul, in the state of Minnesota. It does not appear therefrom
that the applicants propose to establish an office in any
particular city in this state. It was therefore unnecessary
for said applicants to comply with that portion of the
statute requiring the approval of the fire and police com
mission or of the chief of police and of not less than five
reputable citizens of a city.

It is my opinion that them.embers of said detective agency
have complied with all the provisions of the section above
referred to. The section does not exempt persons residing
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outside of the state who desire to act as private detectives
for hire or reward, or to advertise such business in this state,
from complying with all the requirements therein set forth.
See VIII Op. Atty. Gen. 691.
JTD

Bridges and Highways—Federal Aid—Public Officers-
County State Road and Bridge Committee—-Exptnses and
per diem of members of county state road and bridge com
mittee attending letting of federal aid construction con
tracts m.ay not be paid out of joint funds but by county, if
at all.

March 14, 1921.

Wisconsin Highway Commission.

You say, under date of March 11, 1921, that it has been
the practice of the commission in awarding contracts for
federal aid highway work to arrange to take bids at various,
division headquarters, of which there are nine, and to invite
the county state road and bridge committees of the counties
concerned to attend the lettings. While these contracts are
between the state and the contractors, still the counties are

directly interested financially and otherwise. They provide a
portion of the cost of construction, generally one-third.
It is deemed advisable to give the counties the fullest in
formation possible regarding the letting of such contracts,
and also an opportunity to express their views upon the
subject.
One of such committees, upon being invited, replied that

it would be glad to attend, but that they felt that the
members' per diem and expenses should be allowed by the
state and paid out of the joint construction fund in the event
that they attended the letting. You ask whether the statutes
permit such allowance and payment to be made.
As you have said, the contracts are between the state and

the builder and the authority to represent the public is
vested in you. The manner of letting contracts for this
character of work and the purposes for which the county,
state and federal aid fund shall be expended are provided for
in sees. 1315 and 1316, Stats., and nothing is found therein
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which authorizes the spending of any of that fund for per
diem, or personal expenses of members of the county state
road and bridge comm.ittee.
That committee is created and its power and duties are

prescribed by subsec. 8, sec. 1317m—5. It is there provided:

"* * * The members of such comnailtee shall be reim
bursed for their actual and necessary expenses incurred in
the performance of their official duties and shall be paid the
same per diem for time actually and necessarily spent in I he
performance of their duties as is paid to members of other
county board committees, * *

While there is no express direction that the per diem, and
expenses shall be paid out of the county treasury, such is
the m.anifest inference to be drawn. We all know that other

county committees are so paid from, the general funds of the
county. There is nothing here to indicate that members of
this com.m.ittee are to draw. from, any other fund than is
commonly resorted to to pay the per diem and expenses of
the m,cmbers of the county board. You are advised that the
statute does not authorize you to grant the request of the
committee referred to.

EEB

Education—School Libraries—Moneys set aside under sec.
40.36, subd. (1), to pay for library books for city of 4th class
are to be expended asthere provided eventhough city changed
to 3d class before fund was expended.

March 15, 1921.

Honorable C. P. Gary,

Superintendent of Public Instruction.

Sec. 1121, Stats., requires the several county treasurers to
pay to the state treasurer,

"^the amount of state taxes charged to their respeclive coun
ties, on or before the second Monday of March in each year."

At the time when taxes levied for other state purposes are
required to be paid to the state treasury, each county treas
urer shall settle with the state treasurer for the common
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school mill-tax and moneys due the common school fund and
for such moneys as are due to the county. The secretary of
state shall thereupon draw his warrants covering the total
amount of the apportionment of the common school fund in
come payable to the several counties. Subsec. (7), sec.
20.24.

"Within ten days from such settlement each county treas
urer shall set apart and withhold from such apportionment
an amount "equal to ten cents per capita for each person of
school age residing in towns, villages, and cities of the fourth
class in such county, to which apportionment is made, to be
expended for the purchase of library books, as piovided in
section 40.36; * * Subsec. (8), sec. 20.24.

"Between the first days of April and September of each
year the county, district or city superintendent of schools
shall provide for the expenditure of all moneys, withheld
by the county treasurer from the common school fund in
come, pursuant to subsection (8) of section 20.24, for the
purchase of libarary books" for the school libraries. Subsec.
(1), sec. 40.36.

Up to the 20th of July, 1920, West Allis was a city of the
fourth class. Through the promulgation of the federal cen
sus of that date West Allis, by reason of its increase in popu
lation, became a city of the third class. Before that date
the county treasurer, in compliance with the mandate of the
statute above quoted, had set apart as and for a library fund,
ten cents per capita for each person of school age, the sum
transferred to said sum being $353.10.
The stated facts.present this problem, on which you ask

to be advised:

"Should the county treasurer who still hold? that school
library money turn it over to the city school dislricl of West
Allis or should he hold it iinlil the city superintendent of West
Allis buys school libraiy books therefor under the township
school libiary law and certifies to the county cleik and county
treasurer that payment is to be made therefor to the con
tractor for supplying books?"

This money was so set apart in strict conformity with the,
statute. No statute has been found which makes any pro
vision for disposing of this money, except in payment for
books purchased according to the provisions of sec. 40.36,
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subsec. (1). It follows that the county treasurer should hold
this school library money for that purpose and that he should
not turn it over to the treasurer of the West Allis schools.
The fact that this money had not been expended when West
Allis became a city of the third class does not change the
law which applies to the situation. The money should now
be expended the same as it would have been disbursed prior
to July 20, 1920. The presumption is that the county treas
urer received that money on the second Monday of March,
1920 (sec. 1121), and it could easily have been disbursed
before West Allis ceased to be a city of the fourth class.
That it was not spent prior to that time would make no
difference in the manner of spending it.
EEB

Constitutional Law—Words and Phrases—Adjournment—
"Adjournment," where used in art. V, sec. 10, Wis. Const.,
means "final adjournment."

March 15, 1921.

Honorable John A. Conant, Chairman,
Senate Judiciary Committee.

You advise me that Bill No. 55, S., after being passed by
both houses of the legislature was presented to the governor
on the 5th day of March at 4:35, P. M. That it remained
with the governor until the 14th day of March, 1921, at
3:15, P. M., when it was returned to the senate with the
governor's veto. You desire my opinion whether the bill
became a law by reason of the governor's failure to return
it within the constitutional period.
The pertinent portion of the constitution of Wisconsin is

that portion of sec. 10, art. V which reads as follows:

"Every bill which shall have passed the legislature shall,
before it becomes a law, be presented to the governor; if he
approve, he shall sign it, but if not, he shall return it, with
his objections, to that house in wnich it shall have oiigi-
naled, ♦ * *. If any biU shall not be rrtuined by the gov
ernor within six days (Sundays excepted) after it shall have
been piesented to him, the same shad be a law unless the
legislature shall, by their adjournment, prevent its return,
in which case it shall not be a law."
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March 6 and March 13 fell on Sundays, but excepting
them, as required by the constitutional provision, it will be
noted that the governor still did not return the bill within
six days. It therefore became a law unless "the legislature
* * * by their adjournm.ent" prevented its return. I have
referred to the journal of the senate and note that it was in
session on the following days of March: the 5th, 7th, 8th,
9th, 10th, 11th and 15th; that it held no sessions on March
12th or 14th, having adjourned or recessed on March 11
until Tuesday morning, March 15.

I have examined the decisions of the courts of several

states having constitutional provisions on this subject simi
lar to or identical with ours. The authorities are unanimous

in holding that the adjournment of the legislature contem
plated in the clause of the constitution last above quoted is
a final adjourament: State v. Joseph, 57 So. (Ala.) 942;
Miller v. Hurjord, 9 N. W. (Neb.) 477; Harpending v. Ilaight,
39 Cal. 189, 2 Am. Rep. 432; llcqucnbcrg v. City of Dunkirk
et a!., 2 N. Y. Supp. 447; Corwin v. Comptroller General, 6
S. C. 390; State ex rel. Stale Pharmaceutical v. Michel, 27
So. 565, 52 La. Ann. 936.

Excluding the day upon which the bill was presented to
the governor, March 5, and counting six days, excluding
Sundays, we find that March 12 was the 6th day, and the
return of the bill on March 14 was therefore not a return

within six days as prescribed by the constitution, as the
period within which the governor had the constitutional
prerogative of making his veto efTective.
From the fact that the bill was returned on March 14, a

day when the senate was not in session, it is apparent that
the recess or adjournment frcm March 11 to March 15 did
not prevent a return of the bill on either March 12 or March
14 as a m.atter of fact.

The supreme court of Tennessee in Johnson City v. Ten
nessee Eastern Electric Company, 182 S. W. 587, in holding
that a similar constitutional provision referred to a final
adjournment and not to an adjournment or recess from one
day to a later day of the session, in harm.ony with the cases
above quoted, said, p. 590:

"Beyond question a return made by the Governor of a
bill wilh his objections thereto in writing to the committee
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on enrolled bills in the house of origin,,or to any member
thereof, would be a good return of the bill and ob,iections
within the meaning of the Constitution. * * * Further
more, we think such a return might properly be made within
the meaning of the Constitution to the clerk of the house in
which the bill originated."

Another decision in harmony with the foregoing is Sol
diers Voting Bill, 45 New Hampshire 607. I quote from
the opinion, p. 610;

"Is Monday, August 22d, when neither house was in ses
sion, to be counted as one of the five days specified? Upon
this point Iheie can be no doubt. The adjournment referred
to in this piovision of the constitution is not, we think, the
ordinary recess or adjournment from time to time during
the continuance of the session, ])ut the final adjournment
at the close of the session. In fact, this is the only adjourn
ment, we think, which could -prevent a return of the bill
within the time limited. If we are right in the views ex
pressed upon the first point, viz.: that it might be sufficient
for the governor to return the bill, &c., to the speaker after
the adjournment of the house for that day, if within the five
days, then it follows, of course, that the house could not
prevent the return of a bill by adjourning over any one of
the five days, even though it should be the last one of the
five, because the bill might in that case be returned, within
the time limited, to the speaker, or to the clerk, or some
other proper officer."

That a recess does not have the effect of a final adjourn
ment in legislative matters is indicated by a decision of.the
United States supreme court in La Abra Silver Mining Co.
V. United States, 175 U. S. 423, in which it is said, p. 455:

"Whether the Prcsidenl can sign a bill after the final ad
journment of Congress foi the session, is a question not arising
in this case, and has not been considered or decided by us.
We adjudge—and touching this branch of the case adjudge
nothing mori—that the act of 1892 having been presented
to the President while Congress was sitting and having been
signed by him when Congress was in recess for a specified
time, but within ten days, Sundays excepted, after it was so
presented to him, was efi'cctively approved, and immediately
became a law, unless its provisions are repugnant to the
Constitution.'

The purpose of the constitutional provision is undoubt
edly to give the governor six days within which he may con-
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sider the bill and determine whether it merits his approval
or disapproval. He is not deprived of this opportunity by
recess of the legislature during any part of said period; rather
it might be said that he would be afforded greater oppor
tunity for its consideration thereby. Reason and authority
plainly indicate that this bill was not returned to the house
of its origin within six days, Sundays excepted, in con
formity with the requirements of the constitution.

It is therefore my opinion that Bill No. 55, S., has become
a law.

WJM

Commerce—Trading Stamp Act—Restaurants and Hotels—
Serving meals for patrons at restaurant, hotel or cafeteria is
not within prohibition of sec. 1747/n, Slats.

March 15, 1921.
Honorable J. Q. Emery,

Dairy and Food Commissioner.

Sec. 1747/n, Slats., is commonly known as the trading
stamp act. It provides that no person

"shall use, give, off2r, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person * * * in connection with the sale of any goods, wares
or merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser receiv
ing the same to procure any goods, wares, merchandise privi
lege, or thing of value in exchange for any such trading
stamp"

or other similar device, unless the same shall bear on its face
a stated cash value and be redeemable in cash only and by
the person issuing the same.

It is made your duty to enforce the provisions of said act,
and you wish to know if a restaurant or hotel keeper who,
upon being paid for a meal, issues a ticket or other slip to
the person served which entitles the latter to attend some
public amusement, entertainment or diversion, violates the
trading stamp act.
The answer to your inquiry depends upon the meaning of

the words "in connection with the sale of any goods, wares
or merchandise." If the act of serving meals to customers
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is a sale of goods, wares or merchandise, then the act in
quired about com.es within the trading stamp act, and the
issuance of such slip, not being redeemable in cash, would
be a violation of the law.

The purpose of the statute was to curb the trading stamp
business as heretofore conducted and to drive the trading
stamp concerns out of Wisconsin. The statute is an unusual
one and a sharp restriction on business theretofore regarded
as perfectly legitimate. Us main object has been said by
the courts to be to promote thrift and to repress extrava
gance and reckless buying and running into debt. The
courts in thus treating the subject could not have had in
mind the obtaining of our daily bread. It is not thought
there had been any riotous or ruinous extravagance in that
direction.

Again, the words of the statute are to be understood in
their common, everyday acceptation. In construing a Wis
consin statute

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage; * * Sec. 4971, subsec. (1).

So construed, the words of the statute do not cover the
case of a restaurant or hotel keeper. In common parlance,
they are not engaged in the sale of goods or in merchandising
but are rather engaged in giving drink to the thirsty and
food to the hungry. A restaurant is not a shop or store. The
keeper thereof is not a merchant. He renders services,
rather than sells merchandise, when he supplies meals to his
patrons. His helpers are called cooks and waiters, and not
clerks or salesmen. To say that the furnishing of meals to
boarders and transients is the "sale of goods, wares or mer
chandise" is a strained use of English.
You are advised that the statute docs not cover the sup

posed case.
EEB
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Constitutional Law—Taxation—Uniformity of Taxation
Clause—Bill No. 162, A., is contrary to art. VIII, sec. 1,
Wis. Const., because there is no reasonable basis for exempt
class.

■

March 16, 1921.

Honorable William H. Edwards, Chairman,
Assembly Committee on Taxation.

You request an opinion upon the constitutionality of Sub
stitute Amendm.ent No. — A., to Bill No. 162, A., for use of
your committee at its session to convene at two o'clock this
afternoon. That leaves but little time for study and necessi
tates hurried work.

The proposed legislation is intended to exempt from taxa
tion for a five-year period improvements made by settlers
on wild lands.

The legislature has a wide discretion in this matter. It
may declare what property shall bo taxed and what property
shall be exempted from taxation, and the only limitation on
this power is that there must be classification, based on
reason or dilTerences, and that the rule of taxation within
any class must be uniform. To sustain an exemption there
miist be a classification, but the court will go a long way to
sustain the legislative classification. The court said, in
C. cfc N. W. Ry. Co. V. State, 128 Wis. 553, 655:

"* * * The discretion of the legislature in this field is
so broad that it is not competent for the court to mark the
constitutional limitations of it other than at the farthest one
might go without transcending all reason."

"* * * Under our constitution, it must be remembered,
there is the amplest power on the part of the legislature to
exempt an entire class of property from taxation, and to
make such class very narrow, even excluding from the bene
fits accorded to the members thereof those owning properly
of the same general class, so long as the character of that
owned by those of the subclass is so far different from that
owned by others, as, within the boundaries of reason at least,
to suggest necessity or propriety, having regard to the public
good and the constitutional object to be attained, and limi
tations, in respect thereto, of substantially dilTerent legis
lative treatment." C. <& N. W. Ry. Co. v. Stale, supra, 642-
643.
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A somewhat similar measure (Bill No. 17, A.) was before
the 1919 legislature, and an opinion was rendered as to its
constitutionality. VIII Op. Atty. Gen. 58. It was then
held that the improvements on new farms constituted a valid
basis of classification and that such improvements might be
exempted.

Sec. 1, art. VIII, Const., declares:

"The rule of taxation shall be uniform, and taxes shall
be levied upon such property as the legislature shall pre
scribe."

When I first went over this matter I entertained doubts as

to the constitutionality of the substitute amendment, and
suggested changes which might save the bill. Upon recon
sideration, I am decidedly of the opinion that the bill as now
worded would have been held invalid by the courts, if
enacted. It applies only to improvements made within five
years of the date of purchase by settlers. Suppose A pur
chased wild lands five years ago but has not improved them.
B purchases wild lands at this time. They both take up
their residence upon their respective lands and begin to de
velop the same as farms sometime during 1921. Is there any
valid basis for distinguishing between A and May their
properties be put in ditTercnt classes, so that A must pay
taxes on precisely the same kind of property which B holds
exempted from taxation? It may well be doubted that such
a classification is permitted by the constitution.

Again, suppose A and B purchase tracts of wild land at
the same time, with the intention of developing the same for
farms and making the same their respective homesteads.
A at once establishes his residence on the land, makes im
provements and clearings which entitle him to exemption,
but B, because of want of capital, is unable for a period of
four years to take up his residence upon the land and make
the needed improvements. He would have the exemption
for but one year, whereas A enjoyed it for five years. Upon
what theory of classification germane to the purpose may
the classification as to exemption be determined by the date
of purchase? It seems to me that date has no bearing upon
the subject whatever.



Opinions of the Attorney-General 263

Furthermore, it is thought that the manner of acquiring
title to the land is immaterial—^that he who gets his land by
gift, devise or inheritance is as much entitled to exemption
from taxation as are those who purchase their lands.
EEB

Public Officers—County Board—Wisconsin Statutes—Op
tion Laws—Resolution of county board extending terms of
supervisors to 3 years, under sec. 59.03, subd. (2), Stats., is
irrevocable.

March 17, 1921.
Irving Breakstone,

District Attorney^
Oconto, Wisconsin.

Sec. 59.03 fixes one year as the term of the supervisors
composing the county board.

"* * * However, the county board of any county may at
its annual November meeting provide by lesolution that at
the election to be held in each city ward and village or part
thereof in the county on the first Tuesday of April following
the adoption of such resolution and thereafter each super
visor therefrom shall be elected for a term of three years,
and that at the annual town meeting held in each town in
the county on the first Tuesday of April following the adop
tion of such resolution three supervisors shall be elected, one
for a term of one year, one for a term of two years, and one,
the supervisor designated on the ballot as chairman, for a
term of three years, and that thereafter at each annual town
meeting a supervisor shall be elected for a . term of three
years." Sec. 59.03, subsec. (2), par. (d).

Under dale of March 15, 1921, you say:

"The county board of Oconto county adopted the three-
year term in the year of 1917, and the question has now
arisen whether or not the county board can withdraw from
the operation of this section by a resolution in which they
propose to revert to the former term of one year, which was
the term of office previous to the adoption of the provisions
of sec. 59.03.
"I can find no authority on the subject and therefore ap

peal to your department for a decision as to whether or not
the original adoption of sec. 59.03 relative to term of office
of the board of supervisors is irrevocable."



9^v'

264 Opinions of the Attorney-General

The county board has no power to rescind said resolution
or to, return to the one-year term for supervisors. This
power is what has commonly been classed or designated by
the courts as option legislation. The authority to put the
same in operation does not, by implication, carry with it
the right to revert to the original status. Northern Trust Co.
V. Sngder, 113 Wis. 516; Slate ex rel. Williams v. Saioyer Co.,
140 Wis. 634, 641; Holt Lumber Co. v. Oconlo, 145 Wis. 500,
506-507; IV Op. Atty. Gen. 431; V Op. Atty. Gen. 351.
You will find the Snyder case in the annotations to sec.

694o, Stats. 1913, Wis. Annotations, 1911, p. 226.
Most of the problems that arise in the administration of

county affairs are readily solved by a careful reading of the
statutory provisions relating thereto. Of the problems that
may not thus be disposed of, a considerable portion will be
found answered in the Wisconsin Annotations to the stat

utes, and a still larger portion of those questions will be
found answered in the published opinions of the attorney
general. District attorneys are entitled to the advance
pamphlets and also the bound volumes of these opinions,
and they are urged to consult those opinions and to familiar
ize themselves with the annotations to the various sections

of the statute, as a help to a prompt and efficient discharge
of their duties as legal advisers to the county and its officers.
EEB

Constitutional Law—Words and Phrases—Adjournment—
"Adjournment," where used in art. V, sec. 10, Const., means
"final adjournment." Connecticut case relied on in con
trary opinion of executive department is not authority for
present purposes, because based on practical construction.
Senate may send bill returned by governor with void veto
to secretary of state for publication.

March 17, 1921.

Honorable John A. Conant, Chairman,

Senate Judiciary Committee.

You call my attention to a lengthy opinion of the execu
tive department addressed to a member of your committee
which argues that the phrase "unless the legislature shall,
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by their adjournment, prevent its return," where it occurs
in the constitutional provision discussed in my opinion to
you of March 15, 1921, *does not refer to a final adjournment
only but is intended to include an adjournment of one branch
of the legislature to a date later in the same session.
The sole authority relied upon in this opinion is the de

cision of the Connecticut court in Slale v. Souih Norwalk,
77 Conn. 257, 58 Atl. 759. The suggested conflict of this
decision with those of the nine courts cited in m.y previous
opinion to you is more apparent than real. I do not consider
the Connecticut case as an authority on the original con
struction by a court of the word "adjournment" used in
both the Wisconsin and Connecticut constitutions, because
the Connecticut court bases its decision not solely upon a
judicial interpretation of the constitution, as we are called
upon to do, but rather upon a practical construction of the
constitution of Connecticut m.ade by its legislature and
exe<;utive for a period of eighty-five years, as is evident from
the following quotation from Justice Baldwin's opinion.
This most significant portion of the opinion is entirely
omitted from, the quotation therefrom on page 3 of the opin
ion you call to my attention. The part of Judge Baldwin's
opinion which is omitted occurs following Ihe word "recon
sideration" at the end of the second last paragraph on page
3 of the opinion to Senator Huber, and before the final para
graph. It reads as follows:

"We take judicial notice of the fact that during the entire
history of the colony and state of Connecticut it has been the
custom of the governor to be at the seat of government dur
ing the sessions of the general assembly; and the report of
the committee in No. 2"shows that since the creation of the
office of executive secretary in 1819 the invariable practice,
in returning a bill, has been to return it by his hand for de
livery in open house to ihe proper ojficer"

When the Connecticut case was decided, in 1904, six of the
states to whose decisions I have refen-ed you had held pre
cisely opposite to the conclusion the Connecticut court
reached (which, as I have pointed out, rested on practical con
struction). None of those cases are cited or distinguished
in the Connecticut court'fi opinion. This indicates either

*P;ige 256 of this volume.
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that the case was not well considered or that it was decided
on the grounds of practical construction above referred to.

If we resort to practical construction in Wisconsin the
most recent example of what the practice has been is the
return of the bill in question by the governor on March 14,
when the senate was not in session, having adjourned to
March 15. This, I am informed, is in accord with the long
established practice to return vetoes to the clerk of the
senate or assembly without regard to whether the branch in
question is then in formal session. The decisions on this
question are extensively reviewed in Johnson Cily v. Ten
nessee Electric Company, 182 S. W. 587,' referred to in my
opinion to you, and I cannot do better than to transmit to
you herewith a copy of that decision. You will note that it
was decided in 1916 and examines all of the cases the su
preme court was able to find from the early opinion of justices
of Mas'sachusetts court delivered in 1791 down to 1916, and
quotes in addition to the decisions referred to in my opiiyon
text writers such as Lewis's Sutherland on Statutory Con-
struclion; and the conclusion is reached that the authorities
are unanimous to the effect that where the word "adjourn
ment" is used in state constitutions relating to vetoes, as in
ours, it means, when unaffected by any practical construc
tion, ''final adjournment."
I had but two hours to prepare my original opinion, which

was desired before your committee adjourned, or I might
have entered into a discussion of the language of the consti
tution itself. For instance, "unless the legislature by their
adjournment" cannot mean one house; it includes both
houses and not merely the house of origin.
The fear of invasion from Canada expressed in the execu

tive opinion does not require comment, but it is not inappro
priate to observe that for nearly a century and a half fear of
invasion from that quarter has not been sufficient to prompt
our government to station a single armed vessel on the
boundary waters or a single sentry on the long frontier.
Nor am I impressed by the complaint that it would be

beneath the dignity of the executive to have his executive
secretary deliver 1he bill and velo to the clerk of the senate
or to some member or official of that body. If we were to
say that a returned bill and veto must be delivered to the
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senate while a quorum is in session for the transaction of
business, we would place the executive under the necessity
of repairing daily to that branch of the legislature there to
count noses to determine whether a quorum was present,
and to have a messenger in attendance to warn him of a con
templated adjournment of the senate for a brief time, a pro
ceeding which I take it might not accord always with the
idea some persons have of dignity.

If we concede that delivery of bill and veto might be made
to less than a quorum, we imm.ediately admit that delivery
might be made to a single nrembcr, as held by the decisions
stating that delivery may be made to any member or official,
whose duty it would be to bring it to the attention of the
legislative body with which he is connected.
I am not of course concerned with the merits of the law

passed in the form of Bill 55, S. If the legislature upon fur
ther consideration should be of the opinion that the law is
not a desirable one, it could of course be repealed as in the
case of any other law. If it desires to make the law effective,
a precedent is found in Danielly v. Cabaniss, 52 Ga. 211, in
which it was held in reference to a law made effective by
legislative declaration that where a legislature, on ascertain
ing by a committee that an act had been neither approved
nor vetoed by the governor, nor by him transmitted to the
secretary of state, declared the act to have become a law,
and ordered that it be transmitted to the secretary of state,
it is the duty of the court to treat the act as a law.
WJM

Courts—Criminal Law—Municipal court of Iron county
has jurisdiction of and may punish for offenses arising within
said county not punishable by commitment to state prison.

March 18, 1921.

Warren B. Foster,
District Attorney,

Hurley, Wisconsin.

I have yours of March 1, with reference to the power of
the municipal court of Iron coupty to sentence for criminal
offenses.
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You will notice that subsec. 2, sec. 6, ch. 22, laws of 1907,
being a part of the act creating the municipal court for Iron
county, provides:

"The said judge and court shall also have exclusive crirni-
nal jurisdiction of all crimes and misdemeanors occurring in
said county, to the same extent and as fully as justices of the
peace now or may hereafter have, and all charges for offenses
arising within said county and which are not punishable by
commitment to state's prison, and shall have power to sen
tence and commit all persons convicted of any offense of
which he has jurisdiction."

You will notice that the said court has not exclusive juris
diction of all crimes and misdemeanors, but only such crimes
and misdemeanors as a justice of the peace has jurisdiction
of.

A justice of the peace has no jurisdiction of offenses pun
ishable by commitment to state prison, therefore the munici
pal court would have no such jurisdiction by virtue of the
first lines of subsec. 2, supra.
There is, however, an added jurisdiction given to the

municipal court of Iron county in the wording of subsec. 2,
supra,

"* * * and all charges for offenses arising within said county
and which are not punishable by commitment to state's
prison."

Any criminal oiTense, therefore, whether crim.e or misde
meanor, committed within the territorial jurisdiction of
the municipal court of Iron county, may properly com.e be
fore the court for trial, conviction and sentence thereon, if
the punishment for said offense is anjdhing less than im
prisonment in state prison.

You ask whether or not the said court can sentence to the
industrial home for women under classes two and three of
sec. 54.02, Stats.

The only limitation upon the jurisdiction of the munici
pal court of Iron county for criminal offenses is when such
offense is punishable by imprisonment in the state prison.
Class two of 54.02, supra, provides for the sentencing of
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"male persons convicted the first time, and female persons
whenever convicted, of any misdemeanor punishable by
imprisonment in the county jail or house of correction for
one year or more."

The court has jurisdiction of any of the olTcnses specifically
named in said class two. The court may sentence for any
criminal offense not punishable by imprisonment in the
stale prison. If the olTense was punishable by im.prison-
ment in the state prison, then the court has no jurisdiction
either to try the olTender or sentence him.

"Class thiee:
demeanor."

Female persons convicted of any other mis-

Misdemeanors are not punishable by imprisonment in state
prison, therefore the said court may sentence for any offense
in class three.

JFB

Navigable Wafers—Willow River—Deadhead Logs—-Wllow
River is a navigable stream.
Farmer owning lands on both sides of navigable stream

has no right to put fence across same.
Deadhead logs, unless abandoned, belong to person or

corporation whose name they bear.
Owner of water power has no authority to prohibit cut

ting of trees along river bank.

March 18, 1921.

E. R. Jones, Chairman,

Department of Agricultural Engineering,
University of Wisconsin.

I have your letter of January 26, referring to me the letter
of F. FI. Miller, of Hudson, Wisconsin, for reply. I will take
up and answer separately each question submitted by him.

Question No. 1. Is the Willow River, which empties into
the St. Croix River at Hudson, considered a navigable
stream?

In the case of Willow River Club v. Wade, reported in 100
Wis. 86, our supreme court has affirmatively held that this
river is a public navigable stream.
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See also sec. 30.01, subsec. (2), Stals., defining navigable
streams.

Question No. 2. Have farm,ers living on said stream and
having land on both sides of the stream the right to fence in
the same?

Ih the case of Diana Shooting Club v. Husling, 156 Wis.
261, our supreme court held that riparian owners of navi
gable streams have only a qualified title to the beds thereof,
which title is entirely subordinate to and not inconsistent
with the rights of the state to secure and preserve to the
people the full enjoyment of navigation and the rights inci
dent thereto. In the case of Barnes v. Racine, 4 Wis. 454, it
was liold that all obstructions to navigation placed in or
over streams without authority are public nuisances.

Question No. 3. Has any firm which has the right to dam
said stream for electrical and power purposes a right to claim
deadhead logs in said stream? If not, what authorities roust
a party write to, to secure the rights and privileges of taking
the said deadhead logs from the stream?
The logs in question, unless abandoned, belong to the

person or corporation whose mark they bear. The subject
of logs and lumber is regulated by ch. 84, Stats. The subject
of removal of logs which have become lodged or stranded is
governed by sees. 30.07 and 30.08, Stats. In other cases the
laws relating to lost goods would apply. The statutes regu
lating the disposition of lost goods by the finder are found in
sees. 1614 to 1618, inclusive. I shall not attempt to quote
these sections.

This amplifies the opinion of the attorney general in Op.
Atty. Gen. for 1910, 744, and anything inconsistent here
with is withdrawn.

Question No. 4. On how many feet of river bank on each
side of the stream would this firm have'the right to prohibit
the cutting of trees, or has the firm any right at all in this
case?

Trees belong to the owner of the land, unless they liave
been made the subject of special reservation or contract. I
know of no law by which the owner of a water power may
prohibit the cutting of trees along the bank of a river by the
owner of said trees.

JTD

bL
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Criminal Law—Sloi Machines—Money found in slot ma
chine, in absence of showing io contrary, ))elongs to owner of
slot machine.

March 18, 1921.
•George J. Leicht,

District Attorney,
Wausau, Wisconsin.

You state in your letter of March 16 that you have been
able to convict a number of saloon keepers who operated slot
machines, card machines and punch boards, and that the
court has im.posed a fine and ordered the machines publicly
destroyed by the sheriff. You state that in most of these
machines the ofTicers found m.oney, and you inquire whether
this may be confiscated by the sheriff and paid into the treas-
ury, together with the fines, or whether it is to be returned
to the parties from whom the machines were taken.
In an official opinion by this department to the district

attorney of Marinette county, on July 28, 1911, it was held
that money found in a confiscated slot machine, in the ab
sence of a provision in the statute for its disposition and of
a showing to the contrary, belongs to the owner of the slot
machine, and that the slicriff will be justified in turning it
over to the owner. Op. Atty. Gen. for 1912, 268.

I have been unable to find any statute providing for the
disposition of such money. The money cannot, of course, be
destroyed, and in the absence of any statutory provision, I
think it must be presumed that it Ijelongs to the parties from
whom it was taken. You arc therefore advised that the
sheriff will be justified in turning the money over to the
owners of the slot machines, unless a showing can be made
that the money belongs to someone else.
JEM
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Consliiulional Law—Public Officers—Cit\} Ailorneu—Bill
No. 320, A., providing for extension by legislature of term of
ofTice of city attorney, is unconstitutional.

March 18, 1921.

Honorable Alex Ruffing,
Assembh)man.

You request my opinion on Bill No. 320, A., of which you
doubt the constitutionality. The bill reads:

"Section 2 of chapter 505 of the laws of 1919 is amended
to read: (Ch. 505, Laws 1919) Section 2. From and after
the year 1924 the term of office of the city attorney of all
cities of the first class, however incorporated, shall Le four
years, and said city attorney shall be elected at the regular
municipal election in any such city to be held on the first
Tuesday in April, 1924."

The effect of Bill No. 320, A., is to repeal that portion of
sec. 2, ch. 505, laws of 1919, which fixes the length of the
term of the city attorney in cities of the first class after 1922
at two years until 1924. Inasmuch as said sec. 2, ch. 505,
laws of 1919, repealed sec. 4, ch. 35, laws of 1889, which fixed
the term uniformly as four years, and the 1889 law was also
a repealing statute, the passage of 320, A., would have the
effect of making no provision for a city attorney to hold office
during the period from 1922 to 1924.

The supreme court of this state in State ex rcl. Hamilton v.
Krcz, 88 Wis, 135, held that the legislature was without power
to extend the term of the city attorney of Milwaukee because
it would be in substance and effect a legislative appointment
of the then incumbent of that office for a term of two years,
and therefore in violation of sec. 9, art. XIII, Const., which
provides:

"* * * All city, town and village officers whose election
or appointment is not provided for by this constitution shall
be elected by the electors of such cities, towns and villages,
or of. some division thereof, or appointed by such authorities
thereof as the legislature shall designate fox that purpose."

It is manifest therefore that Bill No. 320, 'A., could not
legally operate to extend the term of the present city attor-
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ney to 1924, because it would be in violation of the constitu
tional provision above quoted.
WJM

Taxation—Delinquent Taxes—Notwithstanding extension
of time for payment of real estate taxes pursuant to subsec.
(2), sec. 1090, Stats., such taxes are to be treated as delin
quent by local and county treasurers in carrying out provi
sions of sees. 1112, 1115, and 1116, Stats.

March 19, 1921..

Peter Fisher, Jr.,
District Attorney,

Kenosha, Wisconsin,

In your letter of March 17 you inquire as to the effect of
ch. 6, laws of 1921, which creates subsec. (2), sec. 1090,
Stats., upon the procedure prescribed by sec. 1116, Stats.,
with reference to delinquent taxes.
Under sec. 1112 it is the duly of the town, village or city

treasurer to make out a statement of delinquent taxes and
submit the same to the county treasurer. The county treas
urer then {sec. 1115) delivers to the local treasurer a certifi
cate of the amount of such delinquent taxes, and the local
treasurer files such certificate with the county clerk. The
local treasurer then pays to the county treasurer (sec. 1116)

"the full amount of the state tax and the full amount of the
county taxes, after deducting the amount of delinquent
taxes so returned and certified and his fees for making such
return,"

and the county treasurer then indorses the local treasurer's
bond as satisfied and paid.
Under ch. 6, laws of 1921, a person filing an affidavit of

inability to pay his real estate taxes for certain reasons is
granted an extension of time thereon to June 1, 1921, but
it is expressly provided that all such taxes which shall not
have been paid

"prior to March 22, 1921, when local treasurers are required
to settle with the county treasurer, shall be returned delin
quent,"
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and the ordinary proceedings for the advertising and sale of
the real estate \\dll then take place, with the result that if
the taxes are not paid by the end of the extended period,
the real estate will be sold in the same m.anner as though no
extension had been granted.
The legislature has manifested a clear purpose in ch. 6 to

treat the taxes as delinquent in spite of the extension of
tim.e for payment. The obvious purpose of ch. 6 is to pro
vide for extensions of time without penalty and at the same
time to avoid interfering with the regular routine in the
offices of the local and county treasurers. I am, of the opin
ion, therefore, that in carrying out the provisions of sees.
1112, 1115, and 1116 the local and county treasurers should
ignore the fact that an extension of lime has been obtained
and should treat all unpaid real estate taxes as delinquent.
RMH

Criminal Law—Corporations—Co-operative Associations—•
Facts stated, with regard to sale of slock in co-operative as
sociation, do not show violation of any criminal law; such
corporation is exempt from provisions of blue sky law.

Representing future plans without misrepresenting ex
isting facts will not support information for false pretenses.

March 21, 1921.
0. J. Falge,

District Attorney,
Ladysmilh, Wisconsin.

Your letter of March 14, enclosing copy of a letter which
you say you wrote to this department February 7, is at hand.
I cannot find that the original letter of February 7 ever
reached this office.

You stale that in August, 1919, the X Co-operative
Association solicited the farmers in your county for the sale
of its stock and

"extravagant representations were made to all of the signers
as to what would be done by the association,"

but nothing has ever been done toward carrying out any of
the promises, and the company has refused to return the
notes given by the farmers to secure payment of their stock
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subscriptions. You inquire whether the association or its
officers can be prosecuted for violation of any criminal law.
Upon examining the file in the office of the secretary of

state, I find that the association was organized under the
co-operative association law (sees. 1786e-l to 1786e-17,
Stats.), hence, it is exempted by the express provisions of
par. (n), sec. 1753-49 from the operation of the so-called
blue sky law. The company'.s stock subscription blank, of
which you have furnished a copy, provides that none of the
proceeds of the stock shall be used to pay commissions, pro
motion or organization expenses in excess of fifteen per cent,
and this would seem to indicate a violation of sec. 1786e-16/n,
which limits such expenditures to 5 %, but there is nothing
in the section just cited which makes such violation a crimi
nal offense, and no penalty is provided.

It may be that there are facts in the case which
would warrant prosecution for obtaining money under false
pretenses, or for embezzlement, but in order to pass an
opinion upon those questions, I would, of course, have to
have a much more complete presentation of the facts than
you have given. If all the representations that were made
related to plans for the future rather than existing facts,
and if the failure to carry out promises has been due to
causes other than misappropriation of funds, it is not ap
parent to mc how any criminal action can be taken against
the association or its officers.

RMH

Corporations—Public Utilities—Where railroad commis
sion authorizes railroad company to issue and pledge bonds
as security for other bonds, the latter to be sold and the pro
ceeds used to pay m.aturing indebtedness, commission must
collect fees prescribed by sec. 1753-21, Stats., there being
nothing to show that bonds so pledged are to be retired or
canceled when pledge has been fulfilled.

March 21, 1921.
Railroad Commission.

In your letter of March 14 you inquire what fee the com
mission should collect from the C. & N. W. Railway Com
pany under sec. 1753-21, Stats., under the following circum
stances:
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For the purpose of raising funds to retire S10,000,000 of
C. & N. W. debenture bonds of 1891 and 85,000,000 of M. L.
S. & W. bonds of 1881 (which latter bonds I assume are now
an obligation of the C. & N. W. Railway Company), you
have authorized the C. & N. W. Railway Company to issue
$15,000,000 of its 5% general gold bonds of 1987 and to
pledge these latter bonds, togethei' with an additional
$3,000,000 of the same kind pf bonds already issued and in
the company's treasury, as security for a new issue of 815,-
000,000 of fifteen-year 63^% bonds which are to be sold for
money only.

Sec. 1753-21 requires' you to collect certain fees before
issuing a certificate of authority

"to issue bonds, notes, or other evidences of indebtedness,
* * *. Provided, that no fee shall be required when such
issue is made for the purpose of guaranteeing, taking over,
refunding, discharging, or retiring any bonds, notes, or other
evidences of indebtedness pa^'able at periods of more than
one year after the date thereof."

As to the $15,000,000 of fifteen-year Q}4% bonds, it is
clear that no fee is payable. Those bonds are to be issued
and sold for money only, and the proceeds are to be used for
retiring other bonds which are about to mature and which
have been outstanding for twenty' and thirty years.
As to the $15,000,000 of 5% bonds of 1987, the situation

is not so clear. These bonds are to be "issued" and pledged
to secure the new issue of 6^% bonds. Thus they, like the

63/2% bonds themselves, are issued "for the purpose of," or
at least to facilitate, the retiring of the old bonds which arc
about to mature. That, however, is only a temporary pur
pose. There is no provision in the papers submitted to m.e
to the effect that when the G}4% bonds are paid the 5%
bonds shall be retired or canceled. For all that appears, the
5% bonds will at that tim.e be released fi'om the pledge and
the railroad company m.ay then, apply to the commission
for authority to use them for some new purpose, as they will
still have over fifty years to run. When such application is
made, the commssion will not be able to exact a fee before
granting authority, because the commission's certificate will
not authorize the company to "issue" the bonds, but will
simply change the use to which the issued bonds may be
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put. It seems to me quite justifiable to construe the ex
emption containccl in sec. 1753-21 as applying onli] to se
curity issues which are m.ade solehj for guaranteeing or
refunding purposes, and not to issues which, although pres
ently applied to facilitate a refunding operation, will remain
alive at the close of such operation and may then be used for
different purposes. i
The present case is distinguished from that of the Chicago,

North Shore and Milwaukee Railroad, passed upon in V Op.
Atty. Gen. 662, by the fact that in that case the bonds which
were to be issued and pledged to secure other bonds (the
latter in turn being sold and the proceeds used to retire
maturing indebtedness) were themselves to be retired as soon
as the pledge had been fulfilled, so that, as the attorney gen
eral pointed out,

"under no event will the total outstanding securities authoij
izcd to be issued by you exceed the present indebtedness."

I therefore advise that your certificate authorizing the
issuance of S15,000,000 of 5% general gold bonds of 1987, is
subject to a fee to be computed as follows:

First S 100,000 @ SI.00 per thousand 3100.00
Next 400,000 @ .50 per thousand 200.00
Next 14,500,000 @ .10 per thousand 1,450.00

Total 31,750.00

RMH

Elections—Indians—Indian who is elector in state may
vote at town m.eetings as well as at general elections.

March 22, 1921.

Honorable D. J. Summerville,

Assemblyman.

You have submitted to this department the question
whether an Indian who is otherwise an elector at a general
election may be barred from voting at a town m.eeting.
This question must be answered in the negative. An In

dian who is duly qualified as an elector under the statutes of
this state may vole at a town meeting as well as at a general
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election. There are, of course, Indians who are not qualified
to vote at any election in this state, but you do not submit
the question as to what Indians are qualified as electors, so
I have not passed upon that question.
JEM

Banks and Banking—Corporation not doing banking busi
ness, not licensed as bank, may not use word "banking'' in
connection with its business.

March 22, 1921.

Ray C. Twining,
District Attorney,

Watertown, Wisconsin.

In your recent letter you stale that the banking commis
sioner of Wisconsin has requested you to bring prosecution
against J K. B—■—, Inc., for having the following state-

, ment in an advertisement published in your county: "The
company is doing a private banking business," this prose
cution to be brought under sec. 2024-50. You inquire
whether it is necessary to prove that this corporation is en
gaged in the banking business in this state in order to secure
a conviction.

In answer permit me to say that said sec. 2024-50, which
is here pertinent, is as follows:

"No person, copartnership or corporation engaged in the
banking business in this state, not subject to supervision
and examination by the commissioner of banking, and not
required to make reports to him by the provisions of this
chapter, shall make use of any office sign at the place where
such business is tiansacted, having thereon any artificial or
corporate name or other words indicating that such place or
office is the place or office of a bank, nor shall such, person or
persons make use of or circulate any letterheads, billheads,
blank notes, blank receipts, certificates, circulars, or any
written or piintsd or partly wiitten and partly printed paper
whatever having thereon any artificial or corporate name,
or qthei word or words, indicating that such business is the
business of a bank. It shall be unlawful for any person,
copartnership or corporation to use the word 'bank,' 'sav
ings bank,' 'banking' or 'banker' or the plural of any such
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words, in any other business or in connection with any other
business than that of the business of banking as defined and
authorized under the provisions of this cliapler."

While the first part of this section would indicate that it
applies only to persons, copartnerships or corporations that
are engaged in the banking business in this state, it does
appear in the last sentence above quoted that if the word
"banking" is used in connection with any other business than
the business of banking, this statute is violated. To use the
word "banking" in an advertisement is certainly using it in
connection with the business. While I realize that this is a
criminal statute which must be strictly construed against
the state, still I believq that the language here used is broad
enough to permit a conviction under the facts stated by you
without proving that the corporation is engaged in the bank
ing business in this state.
JEM

Labor—Bonuses—Apprentice whose indenture provides
for fixed compensation during term, and bonus at end of his
service, has no legal claim, to such bonus if he has received
wage increases during term in excess of amount of bonus.

March 23, 1921.
Industrial Commission.

I have been verbally requested by Mr. Walter F. Simon,
your supervisor of apprenticeship, to advise whether
an apprentice whose four-year indenture of apprenticeship,
made with a railroad company pursuant to sec. 2377, Stats.,
provides for a given rate of wage during each year of service,
and further provides that

"at the completion of this apprenticeship a bonus of $50.00
will be given,"

can legally enforce his claim to this bonus in view of numer
ous wage increases which he has received during the period
of his apprenticeship.

It appears that the indenture was for the period from
September 1, 1916, to September 1, 1920, and under it the

..'A;
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wages for the first year were to be 12'/ per hour, the second
year lO^', the third year 21'/ and the fourth year 22'/. The
trade to be learned was that of a machinist. By supplement
No. 4 to General Order No. 27, effective January 1, 1918,
the director general of railroads fixed the wages of appren
tices under four-year indentures on the following scale:
25/ per hour for the first six months of the apprenticeship,
with increases of 2^'/ per hour every six months until the
end of the .third year; then an increase of 5/ per hour for the
first six months of the fourth year, and an increase of 7^'/
per hour for the last six months of that year. As this wage
scale became effective during the third six-months' period
of the apprenticeship in question, I assume that it imme
diately increased the wage from 16 to 30/ per hour and at
the end of that six-months' period the wage became 323^^8
per hour. At the end of the second year of apprenticeship,
when the indenture rate becam.e 21/, the wage fixed by the
director general becam.e 35/, and six m.onths later it became
37 3^/..

Effective May 1, 1919, a new agreement was made be
tween the director general and the representatives of the
railroad employes, and under Rule 44 of this agreement the
wages of apprentices were increased 4/ per hour. Thus the
wage of the apprentice in question was raised to 41J^/ per
hour for the balance of the third apprenticeship year, end
ing September 1, 1919. At the beginning of the fourth ap
prenticeship year the wage became 463^/, against a rate of
22/ provided in the indenture, and six months later it be
came 54/ per hour.
On July 20, 1920, the U. S. Railroad Labor Board, by art.

IV, sec. 2 of Decision No. 2, effective May 1, 1920, increased
the wages of apprentices liy 13/ per hour, so that the rate
applicable to the apprentice in question became 67/ an hour
and remained at that figure during the final months of his
service, as against a maximum rate of 22/ specified in his
indenture.

Thus, if I have correctly interpreted the various agree
ments and orders which have been submitted to me, the
apprentice in question, instead of being paid from 12 to 22/
an hour for the four years of his apprenticeship, began re^
ceiving 30/ an hour during the second year and his compen-
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sation increased every few months until at the close of the
four-year period he was receiving 67?^" per hour. On the basis
of an eight-hour day for two hundred eighty days in the year
(which is the number of days fixed in the indenture as con
stituting a year's work), my calculations show that the ap
prentice received about SI,300 more compensation during
the four-year period than he would have received had he
been paid the indenture rate plus the $50.00 bonus.

I believe the foregoing statement of facts sufficiently
demonstrates that the apprentice has no legal claim against
the railroad company for the amount of the bonus. Any
action which he might commence against the company would
have to be based upon the indenture of apprenticeship. In
such an action he would have to prove that the compensa
tion fixed in the indenture had not been fully paid. The
proof in the case would show that a great deal more com
pensation had been paid than was agreed upon in the in
denture. Since the provision for the bonus appears in the
indenture under the heading "compensation to be paid,"
which is one of the subjects specifically required by sec.
2377, Stats., to be covered by the indenture, it seems to me
there is no room for saying that the bonus was not intended
to be a part of the compensation. I do not, of course, at
tempt to pass upon the moral rights of the apprentice in the
premises, which, as indicated in the correspondence between
the Machinists' Union and Mr. Simon, may be strongly re-
enforced by the past practices of the railroads themselves;
all I am attempting to give is my view of his legal rights, and
I am convinced that he has none.

RMH
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Mortgages, Deeds, etc.—Real Estate Titles—Conveyances—
Affidavit which merely identifies a name wrongly written in
conveyance but which is neither witnessed nor acknowl
edged may be recorded under provisions of sec. 2238a.

March 24, 1921.

Peter Fisher, Jr.,
District Attorney,

Kenosha, Wisconsin.

In your letter of March 11 you ask whether an affidavit
which does nothing except identify a certain name wrongly
written in a conveyance, but which is neither witnessed nor
acknowledged, is entitled to record in the office of the reg
ister of deeds.

.  Sec. 2238a, Stats., provides:

"Affidavits stating facts touching the identity of a party
to any conveyance of record, or stating that a party to anv
such conveyance is single or married, * * * may be rccordjd
in the office of the register of deeds in any countv where such
conveyance is recorded, * * * and the record "^of any sucn
affidavit, oi a certified copy thereof, shall be prima facie evi
dence of the facts touching any such matter, which are
therein stated."

This section specifically provides for the recording of an
affidavit such as you refer to. I have found nothing in the
statute that conflicts with this provision. Sec. 2216 pro
vides:

"All conveyances executed within this state, of lands or
any interest in lands therein, shall be executed in the pres
ence of two witnesses, who shall subscribe theii names to
the same as such."

This affidavit is not a conveyance of lands or any interest
therein, and consequently is not within the provisions of the
section just quoted. If, however, there were any conflict
between the two provisions, as sec. 2238a is a special pro
vision as to affidavits of a particular kind while sec. 2216 is
a general provision as to conveyances, the provisions of the
special statute would govern over those of the general.
WWG

L.f- .
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Public OJJicers—Correspondence—Under circumstances
stated dairy and food commissioner should not volunteer to
furnish copy of letter received by him without knowing what
use is to be made of it.

March 25, 1921.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

You have submitted with your communication of March
21, 1921, certain correspondence between your department
and a city sealer of weights and measures, electrician and
plumbing inspector in Wisconsin, in which he informs you
that he has sent to you samples of milk from a farmer and
that he has tested the same and gives you the test he has
found.

You also submit a letter from the farmer, E , whose
milk has been tested and who is being prosecuted for selling
impure milk. He requests you to furnish him with a copy
of the city official's letter, so that he will be able to use it in
his defense in the prosecution which is pending against him.
You state that you are in doubt as to what is a fitting course
of action on your part as a public official in relation to the
request, and you inquire whether you should furnish him
with the above copy.
In view of the fact that this letter is to be used in the

prosecution in which your department is somewhat inter
ested, and further, in view of the fact that it does not appear
what use is to m,ade of this letter, the best course for you to
follow is not to volunteer to produce the letter, but to leave
him to his legal remedy to subpoena you, or some one from
your office, to produce the letter, and if it will be admissible
in evidence for the purpose for which he wants it, the court
will make the proper ruling, and you will be protected in
every way. I believe this is the best course for you to follow
under the present circumstances, so far as they are disclosed
to us.

JEM
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Bridges and Highways—Gravel Pits—Eminent Domain—.
Condemnation—Privately owned gravel pit may be con
demned under power of eminent domain to obtain needed
highway materials.

March 25. 1921.

Wisconsin Highway Commission.

You say in a letter dated March 21, 1921;

"One of cur northern counties desires to secure gravel for
highway construction fiom a pit which has already been
opened by the owner, who has been in the habit of selling
material from this pit at a fixed price per cubic yard. The
owner has put this price up to a point where the county com
mittee believes it to be exorbitant and desires to institute
condemnation proceedings under the provisions of subsec.
3, sec. 1317/71-6. It is contended by the owner thai his hav
ing sold gravel from this pit by the cubic yard m,akes it a
commercial pit, and that as such the pit is exempt from con
demnation."

You ask to be advised as to the soundness of such conten

tion, and ask if there is anything to prevent condemnation
of said gravel pit for the public purpose mentioned.
The contention is entirely untenable. This gravel pit may

be taken as other gravel pits are taken for public use. The
statute you cite expressly provides therefor, and in these
words:

"(a) * * * In case the county committee shall deem it
desirable to acquire the right to take stone, or gravel, clay
or other material from private land for use in the execution
of their duties, * * * they are empowered to take title to
such right to the county for highway purposes * * *.
"(b) In case the county committee and the owner of the

private premises cannot agree as to the price for such right,
such committee may acquire the same in the name of the
county for the public use indicated, by exercising the right
of eminent domain in the following manner: * * (Here
follows a detailed pioccdure for acquiring said right.)

Perhaps sufficient has been said to answer your question,
but with the hope of satisfying the owner of this gravel pit
and other owners of lands needed for highway use, the con
sideration of the ([uestion is continued.
By sec. 3, art. IX, Wis. Const.:
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"The people of the stale, in their right of sovereignty, are
declared to possess the ultimate property in and to all lands
within the jurisdiction of the state; * *

Whenever the state legislature deems it necessary for the
public use or benefit to divest any land of any private inter
est therein, it may provide for doing so by the exercise of
the sovereign power of eminent domain, mahing just com
pensation to the private owner as required by sec. 13, art.
I, Const.
This power has been defined in different ways, but all

definitions show it to be of supreme authority.

"Eminent domain is the right of the nation or the state or
of those to whom the power has been lawfully delegated to
condemn private property for public use and to appropriate
the ownership and possession of such property for such use
upon paying the owner a due compensation to be ascertained
according to law.
"Eminent domain is a right inherent in all sovereignties,

and therefore would exist without any constitutional recog
nition: * * *. The right of eminent domain antedates con
stitutions, which are o^nly declaratory of previously existing
universal law, and is not conferred but limited by them.
The right can only be denied or restricted by fundamental
law and is 'aright inherent in society.' " 15 Cyc. 557-008.
See note to sec. 13, art. I, Const., in Wis. Annotations, 1911.

Smilb V. Gould el «/., 59 Wis. 631, is a case where private
land$ were taken for the purpose of protecting the public
highway by creating a new-river channel. The court said,
pp. 642-643:

"The power of the legislature to take, or authorize the
taking, is as broad as the language of the constitution im
plies. * * * 'Strictly speaking, there is no such thing as an
extinction of the right of eminent domain. If the public
good requires it, all kinds of property are alike subject to it,
as well that which is held under it as that which is not.' "
See also IX Op. Atty. Gen. 306 and 362.

The statutes, and Words & Phrases, and Cyc. have been
searched for the purpose of ascertaining whether the law
surrounds or invests a gravel pit with any sanctity or im
munity not attributable to other privately owned property.
The phrase, "commercial pit,'.' was not found there nor else-
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where, and we understand that the owner means simply to
state that his gravel deposit has been worked to some extent
and that he is in the market to sell gravel to all persons de
siring to purchase upon his terms. Instead of being specially
exempted from being taken for public use, gravel pits seem
to be a favorite subject for the exercise of that power. The
town board is given authority, by sec. 1223,

'Ho purchase gravel pits and stone quarries and take the title
thereto in the name of the town; and if such pits and quarries
cannot be purchased, title thereto may be acquired in the
manner provided in chapter 32."

County boards are expressly authorized to acquire "gravel
pits" and if necessary to obtain the same, may resort'to
condemnation proceedings. Subsecs. 0 and 7, sec. 1317m-5.
The lands which are exempted from, being taken for public

use through condemnation proceedings are described in sec.
32.03, Stats. Gravel pits are not there enumerated, and it is
confidently asserted that all privately owmed gravel pits may
be taken over by the public if needed in carrying out its high
way construction work. The fact that a pit privately owned
is extensively worked and that gravel is being sold therefrom
for use of the highway docs not change the character of the
ownership. It remains private, and that title may be di
vested for the public use.
EEB

Criminal Law—Libel—Communication of defamatory
words to wife of one defamed constitutes sufficient publica
tion.

March 25, 1921.
E. S. Jednev,

District Attornei},
Black River Falls, Wisconsin.

With your letter of March 22 you enclose a copy of an
anonymous letter received by a woman of Merrillan, Wis
consin. The original letter was presented to you as district
attorney of your county with the request that prosecution
be instituted against the party who wrote the letter.

-'Ill !&-'■
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You state that you have made some examination whether
any criminal law has been violated by the party who wrote
the letter, but you have been unable to satisfy yourself that
there is any statute covering a case of that sort. You ask
for my opinion in regard to this matter.

Without setting forth at length the letter I will say that
it does not in any way contain a threat in violation of sec.
4380, and in so far as the letter referring to the candidate for
ofTice is addressed to herself, it has not violated any statute
of this state. But the statement:

"Your husband's business deal of short weighing coal has
been renewed" and "Your husband the crook could get your
bonds if he could get any one in town to lend him any
money"

is language upon which may be predicated a criminal libel.
It is a sufTicient publication of the same for it is a wcll-
recognized rule that the communication of defamatory words
to the wife of the person defamed constitutes a sufTicient
publication. IS Am. Sc Eng. Encyc. of Law (2d ed.) 1016;
25 Cyc. 366; Luick v. Driscoll, 13 Ind. App. 279, 55 Am. St.
Rep. 224.
You are therefore advised that sec. 4569, referring to

criminal libel, has been violated.
You do not state in your communication whether this

letter has been sent through the mail, if it has, it might be a
violation of the federal statutes, but this matter I have not
considered, as it does not peilain to your duty as district
attorney. It would be a matter that should be presented to
the United States district attorney.
JEM

..A
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Public Officers—Real Estate—Real Estate Brokers Board—
Under sec. 1636-225, subd. (14), Stats., where corporation
is licensed as real estate broker, its ofTicers who have signed
corporation's application for such license are themselves
authorized to act as real estate brokers in their ipdividual
capacity.

March 28, 1921.

Theodore G. Lewis,

District Attorney,
Madison, Wisconsin.

In your letter of March 25 you inquire whether, in case a
corporation has been licensed as a real estate broker under
sec. 1636-225, Stats., its officers may under such license act
as real estate brokers in their individual capacity.

Subsec. (14), sec. 1636-225, provides:

"A license issued by the board shall entitle the person,
firm or corporation, including the members of the firm and
officers of the corporation who apply therefor, to act as a real
estate broker or brokers, or if the application is for a real
estate salesman's license, to act as a real estate salesman in
this state up to and including the thirty-first day of Decem
ber in the year in which it was issued."

This language specifically authorizes those officers of the
corporation who apply for the license to act as real estate
brokers under the corporate license. There is no language
indicating an intention to restrict them to dealings on behalf
of the corporation. Indeed, it would seem that the under
scored portions of subsec. (14), as above quoted, would be
quite superfluous if the license were available to the officers
only for transacting corporate business, for a corporation
can act only through its officers and agents, and a license to
the corporation would ipso facto authorize the transaction
of corporate business by the officers without any specific
grant of authority to them.

Examination of other provisions of sec. 1636-225 tends to
confirm the foregoing conclusion. Subsec. (5) states the
purpose of the act, which is to confine the transaction of real
estate business to

"persons who are trustworthy and competent to transact the
business of a real estate broker or real estate salesrnan in
such manner as to safeguard the interests of the public."
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Subsec. (11), par. (d), provides that when an individual or
corporation applies for a license the board must be informed
of the business or occupation of such individual and of each
officer of the corporation for at least two years previously; and
under subsec. (11), par. (e), the individual or corporation
ro.iist submit such further information as the board m.ay
reasonably require to enai)le it to determine the trustworthi
ness and competency of such individual or of each oficer of
the corporation. The fact that the statute thus requires the
same thoroughness of investigation with regard to every
officer of the corporation applying for a license, as would be
required if those officers were to apply for individual licenses,
shows that the objects of the law are fully satisfied by con
sidering the officers to be licensed for all purposes when the
corporation receives its license.

Furthermore, the statute is a penal one—for penally see
subsec. (25)—and in case a person were charged with viola
tion of the statute as a criminal olTense and it developed that
he was an officer of a corporation which had a license under
the statute, the court, construing the law strictly in favor of
the accused, surely would not read into subsec. (14) an im
plication that the corporate license protects the officer only
while acting for the corporation.
The only thing Avhich occurs to m.e as militating against

the foregoing construction of the laAV is the fact that under
the statute a single fee of $10.00 is paid for a corporate
license,' and if the officers of a corporation may be consi-
ered to be licensed for all purposes merely because they are
such officers, the law discriminates in their favor as against
the broker, not an officer of a corporation, who must obtain
an individual license and pay $10.00 for it. The amount in
volved in such discrimination is hardly sufficient, however,
to make it a matter of niuch moment. Under subsec. (14)
only those officers of the corporation who apply for the cor
porate license become individually licensed under it, and
subsec. (12) designates those officers as the president and
secretary. The result is that two individuals and a corpora
tion become licensed for a single fee of SIO.OO. The law ob
viously was not passed as a revenue producing measure, and
the matter of fees is one of its minor and incidental features

and cannot be regarded as of controlling importance in deter
mining the legislative intent.
10
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I am of the opmion, therefore, that those ofTicers of a cor
poration who apply for a real estate broker's license to be
issued to the corporation, arc themselves authorized by such
license to act as real estate brokers both on behalf of the cor-^
poration and in their individual capacity.
RMH

Criminal Law—Libel—Letter containing defamatory words
left in drawer that others might read it, if so read by others
than addressee, is sufTiciently published to sustain verdict of
guilty of libel.

March 28, 1921.

Charles E. Lovett,

District A Homey,
Park Falls, Wisconsin.

In your letter of March 23 you submit the following state
ment of facts, as a basis for an ofRcial opinion:

"There was a parly residing in this county and had rented
cerlain rooms for office purposes, and on vacating the same a
few days ago he turned over the keys to the rooms to the
lessor. The lessor, on cleaning up the rooms after being
so vacated, found in a desk what purported to be a letter
written by the lessee to a friend, although it was not signed
by him, the signature probably being frctitious, although I
am sure it could be established it was his handwriting. The
letter contained miicii that was defamatory and against cer
tain business interests of the city of Phillips, certain indi
viduals and public oflicials. It is clearly my opinion that the
letter was written with the intent that the same should bs
found and the contents become generally known. A letter
containing same statements was written by this same parly
to the state prohibition commissioner, but whether or not
the same was privileged, I feel that letter should be so treated.
The question in my mind is whether there was a publication
on the part of this party as to the first letter, which I think
from the surrounding circumstances it could be concluded
that it was left there for a purpose, as he knew that the lessor,
who in fact was the American Legion and was composed of
a large number of young men, would in the usual course of
events find the letter and of course disclose its contents pub
licly, although it appeared to be addressed to some unknown
friend of his. The letter was so absolutely malicious that
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the citizens of Phillips who were attacked do not feel war
ranted in permitting the matter to pass without a prosecu
tion, if we conclude a prosecution is possible."

The defamatory words m.iist have been published in order
to constitute criminal libel. It is not necessary that the
written or spoken communication should be made known to
the public generally. It is enough if they are made knovm
to a single person. So it has been held that the wTiting of a
libelous letter against one person, and placing it in the post
office, directed to another person, who receives and reads it,
is a publication of the libel. 25 Cyc. 366-367.

It has also been held that there is sufficient publication
where the libelous matter is not in the exclusive possession
of the defendant and others have access to it and either see

it or hear it read. IS Am.. & Eng. Ency. of Law (2d ed.) 1016.
So it has been held in an action against the manager of a

mercantile agency for libel in making a false report of plain
tiff's business standing, publication of the libel is sufficiently
shovTi by proof that the books in which it is contained were
not in defendant's exclusive possession, but that others in
his office had access thereto and that they and a nrerchant
in the city heard and read the alleged libel. Beardsley et al.
V. Tappan, 2 Fed. Gas. No. 1,188a.
The question in your case is rather a question of fact than

a question of law. All the surrounding circumstances will
bear upon the case, for instance, whether the letter was left
in a drawer, alone, without any other papers, or whether it
was a part of a number of letters that may have been inad
vertently left there. If all the facts surrounding the matter
are such that it can be reasonably inferred that the person
left the letter in the desk for the purpose that it should be
read, and it was so found and read, by a person other than
the person libeled, it will be a publication sufficient to sus
tain the verdict.

JEM
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Bonds—Corporations—Colkclion Agencies—Bond of col
lection agency on file with secretary of state, running for one
year, is not continued for another year by filing receipt signed
by surety company, surety on said bond, showing payment
of another year's premium.

March 29, 1921.

Honor.\ble Elmer S. Hall,
Secretary of Slate.

Mr. Brown, in your office, has submitted to mo the bond
of the Merchants Collection Agency, Inc., of Minneapolis,
Minnesota, in the sum. of S5,000, and dated February 9,1920,
signed by the Fidelity & Casualty Company of New York as
surety. Said bond was filed under the provisions of ch. 267,
laws of 1915, sec. 1747-150, Stats. The letter slates that the
Fidelity & Casualty Company has submitted a receipt for
the premium, on said bond for the year commencing with
February 1, 1921, and ending February 1, 1922. Mr. Brown
desires to know if such receipt for premium paid constitutes
a valid renewal or continuation of the bond of said Mer

chants Collection Agency, Inc.
Sec. 1747-150 requires that all persons or corporations

desiring to conduct a collection business in the state of Wis
consin must file with the secretary of state a good and suffi
cient bond in the sum of §5,000, condilioned that such per
son or corporation will, upon written demand, pay and turn
over to or for the person, partnership, association or corpo
ration for whom any account, bill, or other indebtedness is
taken for collection, the proceeds of such collection, in ac
cordance with the terms of the agreement upon which such
account, bill, or other indebtedness was received for col
lection.

Subsec. 3 of said section reads as follows:

"Said bond shall be for the term of one year from the date
thereof, unless the secretary of state and the person, partner
ship, association or corporation giving the same shall agree
on a longer period. No action on said bond shall be begun
after two years from the expiration of the bond."

Neither the bond of the Merchants Collection Agency,
Inc., nor the correspondence attached thereto presents any
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evidence from which it may be inferred that said bond was
for a longer term than one year from the date thereof,—
namely, from the 9th day of February, 1920. It must be
held that the bond was for the term of only one year and ex
pired on the 9th day of February, 1921. The law in question
makes no provision for a continuance of the bond. The only
way in which the agency may lawfully transact business in
the slate of Wisconsin is to give a new bond, to be signed by
the surety. In other words, it is my opinion that the receipt
of the Fidelity & Casualty Company of New York for the
premium, due on said bond from the 1st day of February,
1921, to the 1st day of February, 1922, does not constitute
a renewal or continuation of the bond in question, the obli
gation of which by its terms is expressly limited to the pay
ment of funds collected within one year from its date.
JTD

Bridges and Highways—Toll Bridges—Manner in which
toll bridges may become free, and rights of public in toll
bridges discussed.

March 29, 1921.

Wisconsin Highway Commission.

This opinion is in response to the following statement and
request:

"There are in this state a number of toll bridgci> still re
maining, and in a few cases the trunk highway travel uses
these toll bridges to cross some of our most hnporlant
streams. The toll bridge is virtually on the state trunk high
way system, though the legal description of the trunk high
way ends at the point where the properly of the bridge owner
begins, and begins again where the property of-the bridge
owner ends. In all of these cases the bridge continues to be
owned and operated as it was before the trunk highway sys
tem was laid out, although all of the trunk highway travel
along the road uses the bridge.
"In some of these cases the bridges are owned by private

companies; in others, they are the property of a municipality,
generally a village. These toll bridges are usually of inade
quate capacity for present day tratlic and subject to high
maintenance cost, which make them a burden to their own
ers, in some cases, instead of a source of revenue.
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"It has been suggested that these municipalities might,
by removing the tolls from these bridges and dedicating
them as pul^lic highways, make them a portion of the slate
trunk highway system, which is required to be maintained
by the county.
"We desire your opinion with reference to the legality of

such procedure in the event it should be attempted, and also
to know what would be the status of one of these toll bridges
in case action should be taken by the village authorities along
the lines heieinbefore suggested."

These bridges are public highways. The dilTerence be
tween them and other public bridges is that tolls are exacted
from, the form.er, whereas the use of the latter is free. We
have no general statute providing for toll bridges, aside from
subsec. (4), sec. 59.08, which gives county boards authority
to

"grant charters to any person to build and maintain toll and
free bridges in their respective counties."

Approxim.ately five hundred special bridge acts have been
enacted from first to last (see table of special, private or local
laws, Wis. Stats. 1919, p. 2568). It is quite likely that nearly
all of the existing toll bridges were erected pursuant to soro.e
of those special acts and are now being operated pursuant
to those special charters. Sec. 1325/n, Stats., empowers
towns, cities and villages bordering on navigable waters
which form part of the state boundary line to m.aintain toll
bridges over said waters.

It goes without saying that the special acts granting toll
bridge franchises must be consulted to enable one to state
how the private rights may be extinguished or transferred,
and that has not been attempted.

Sec. 1293 defines what shall constitute the abandonm.ent

of a plank road or turnpike. There is no similar act relative
to toll bridges, but it is thought that the person having the
right to take tolls for the use of such bridges—'be the person
a municipality or a private individual—^may abandon or
renounce said right to the public. You are advised that such
abandonment and transfer may be effected by a resolution
of the governing body or the deed of the individual surren
dering and transferring to the public generally and to the
municipality or municipalities in which said bridge is located
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all franchise righls and particularly the right to exact tolls.
The franchise owner has no right to remove or destroy the
bridge. The way is public and upon the termination of the
franchise or right to take tolls the public may continue the
use of the bridge. The law upon the subject of public ac-
ciuisition of toll bridge franchises and the rights of the public
and the owner of the franchise are thus stated in S.Cyc.
1075-1076:

*Tn many instances the charters of toll bridges, or the
statutes under which they are established, prescribe the
time or manner by which such bridges may be made free.
This may be done by requiring a city or county to purchase
and assume control of a bridge within its limits, although
usually they are merely authorized to purchase or assume
control of such bridges and operate them free of charge.
The making of such purchases may be considered a necessary
expense of a county, but a county not having authority to
build a biidge across its boundary, without the concurrent
action of the other county, cannot purchase a toll bridge on
its boundary without the concurrence of the adjoining
county.
"A toll bridge may also be changed to a free one, upon the

payment of due compensation by the public under the ex
ercise of its right of eminent domain.
"When the franchise to take tolls upon a permanent

bridge on a public highway ceases, the right of the public to
use the bridge as a free one attaches without any right on
the part of the builders to remove the structure and destroy
the highway."

Whenever a toll bridge becomes free, the burden of main
taining the sam.e is to be determined in the same way that
said question is determined with reference to other high
ways. If the bridge is merely a portion of an ordinary town
highway or city or village street, the burden falls on the
municipality. On the other hand, if the bridge is part of
the county highway system or state aid highway system or
state trunk system, it will be maintained as those highways
are maintained, and such bridges may be changed from one
class of highways to the other. They might be added to the
trunk system and probably would be where they merely form
a connection between portions of the state trunk highway
system.

EEB
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Commerce — Trade Regulations — Corporations — Trusts—•
Agi'eement belween co-operative association and gasoline
company that association shall be exclusive distributor of
that company's gasoline and that association will not handle
any other gasoline valid if reasonably limited as to Lime and
territory.

•

Whether provision that commodity shall be sold at
price in line with that of other dealers for similar product is
illegal cannot be determined in absence of statem.enl of facts.

March 29, 1921.

Honorable Edward Nordman, Director,
Division of Markets.

I have your favor of March 26, requesting my opinion as
to whether there is a violation of the antitrust statute in a

contract between a co-operative association and a gasoline
company in view of the following provisions in the contract:

"(a) The company agrees that the association shall be
the exclusive distributor of its gasoline in a specified territory.
"(b) The association agrees that it will handle the gaso

line of no other company.
"(c) The association further agrees that its selling price

on the gasoline will be 'in line with' the prevailing price
charged by other dealers in the locality for gasoline of the
same grade."

It is impossible to answer your questions because you do
not state sufficient facts upon which to predicate an answer.
Under the rules of the common law the agreement in ques
tion may or may not be valid accordingly as it may be lim
ited reasonably as to territory and time, or it may be invalid
because unlimited as to time and not reasonably limited as to
territory. So also it is difficult to determine what is meant
by "in line with" with reference to the price charged by
other dealers in the locality for gasoline of the same grade.
It would be perfectly competent to require the association
to meet legitimate competition. In other words, the gaso
line company would be within its legal rights to require that
its products should not be sold at a price above that quoted
by other dealers for a similar product.
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I would suggest that you submit the original contract so
that we may have the help of any other phraseology that
throws any light on the meaning of the quoted phrase. From
what is stated in your letter it may very well be that this is
the kind of contract that our court has held does not violate

the principles of the common law or sec. 1747e or sec. 1770g.
The mere fact that the association agrees that it will handle
the gasoline of no other company does not make the contract
unenforceable or in violation of any statute.
WJM

Appropriations and Expenditures—Public Officers—Print
ing Board—Public Printing—Blue Book—Expense of proof
reading blue book is chargeable to appropriation in subsec.
(5), sec. 20.11, Stats.

March 29, 1921.

Printing Board.

Replying to your request of March 28, 1921, relative to
the cost of proof reading on the blue book, you are advised
that the compensation of a copy holder or proof reader, em
ployed for the particular work of reading and correcting
proof of the blue book in process of being printed, is properly
chargeable to the appropriation made "by subsec. (5), sec.
20.11, which appropriates to the printing board annually

"such sums as may be necessary for printing and distribut
ing the Wisconsin blue book."

You state that such proof reading is part of the work of
printing. The statutes make it the duty of the printing
board to appoint proof readers and require them to read and
correct proof of the blue book. Subd. (b), subsec. (2), sec.
35.04.

This department has heretofore held that the compilation
of the blue book and the preparation of the printer's copy is
made the duty of the printing board by sec. 35.24, and that
no pail of said work can be charged to the unlimited appro
priation made for the printing of the blue book by sec. 20.11.
The only doubt that arises on this question is whether the

cost of proof reading should be charged to the appropriation
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for printing the blue book or should be charged to the appro
priation made to coyer the administration expenses of the
printing board by subsec. (1), sec. 20.11. It is thought,
however, that, the appropriation for the blue book being
specific and the other appropriation general, it is in
keeping with the evident legislative intent to have the total
expense of printing the blue book charged to the appropria
tion made for such printing.
EEB

Conslilutional Law—Veto Power—Words and Phrases—Ad

journment—Word "adjournment" in art. V, sec. 10, Const.,
means final adjournment, which terminates legislative ses
sion, and has no reference to recesses or adjournments of
either or both houses during any regular or special session of
legislature.
In absence of such adjournment, bill which is retained by

governor more than six days (Sunday excepted) becomes
law without his signature.

March 30, 1921.

Honorable John A. Conant, Chairman,
Senate Judiciary Committee.

By direction of the attorney general I submit to your com
mittee my views upon the question raised by the return of
Bill No. 55, S., to the senate without approval. The prob
lem thus raised calls for an application of the following pro
vision of the state constitution, being the last sentence of
sec. 10, art. V:

"* * * If any bill shall not be returned by the governor
within six days (Sundays excepted) after it shall have been
presenled to him, the same shall be a law unless the legis
lature shall, by their adjournment, prevent its return, in which
case it shall not be a law."

The bill had passed the legislature and was presented to
Governor Blaine on Saturday, March 5, and was retained by
him till March 14, on which day it was, by his messenger,
delivered, unsigned, to the chief clerk of the senate. The
sixth day after presentation of the bill to the executive (ex-
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eluding Sunday) was Saturday, March 12, but the senate
did not meet that day nor again till the Tuesday following.
We must take the constitution just as it is. All arc sworn

to support it as it was adopted. We cannot read into it that
.which is not written there, nor read out of it what is written.
The plain meaning must be accepted. Construction or in
terpretation m,ay not be resorted to where there is no am
biguity, and we are in duty bound to refrain from creating
or imagining obscurity and ambiguity where the meaning is
clear and single.

"* * * It is true that where there is no ambiguity or
doubt as to th(f meaning of the language used there is no
room for construction, and that the court must give effect
to the plain intent and language of a writing no matter what
the result may be." Burgess v. Dane Co., 148 Wis. 427, 435.

The-bill having been retained more than six days, we are
compelled to apply the italicized words above quoted to
ascertain the elTect of such retention. Did the legislature
"by their adjournment, prevent its return?" I answer "No."
There was no adjournment in the constitutional sense.
We are all agreed now, as 1 understand, that the phrase,

"by their adjourament," as used in said sec. 10, has refer
ence to an acljoumment of the legislative session, to a final
adjournment of the legislature, to the adjournm.ent sine die,
which terminates the biennial m.eeting of the "legislature"
or the "special session" mentioned in see. 11, art. IV, to the
adjournment which puts an end to the "regular session" and
to the "extra session" of the legislature spoken of in sec. 21,
art. IV, Const.

By "their adjoumm.ent," in said sec. 10, is meant an act
which in fact prevents the executive from returning a bill,
an act which renders the legislature incapable of reconsid
ering the bill, an act^ in short, which renders the legislature
utterly impotent for all tim.e and every purpose, unless con
vened by the governor in extra session.

Confessedly, there was and has been no such adjournment.
"The regular session of the legislature" commenced on the
second Wednesday of January, 1921 (sec. 13.02, Stats., and
sec. 11, art. IV, Const.), and that session will continue until
ended by a joint resolution adjourning the legislature
sine die.



300 Opinions of the Attorney-General

Wc must distinguish in this matter between the legis
lature and the senate, between an adjournment of the legis
lature, on the one hand, and a recess or adjournment of one
of the houses, on the other. We must distinguish between
a legislative session or m.ceting, and a sitting or m.eeting of
cither house. There m.ay be any number of recesses and
adjournments of either house without terminating the work
of the legislature, but an adjounim.ent of the session of the
legislature stops all legislative work and renders the legis
lature incapable of functioning further. And that is the
kind of "adjournment" which prevents the return of a bill;
that is the adjournm.ent specified in said sac. 10.
Upon first blush, it may seem that other adjournm.ents

were to be intended, and quite likely the governor and his
private secretary thought that the recessing of the senate
from March 11 to March 15 was an "adjournment" within
the meaning of that section. That is the position taken and
sought to be maintained by Mr. SauthofT, private secretary,
in the opinion which he furnished to the committee. He says
that the situation

"necessarily involves an inlerpietalion of the word 'adjourn
ment' as it is used in the constitutional proviso 'unless the
legislature shall, by their adjournment, prevent its return.' "

However, he was able to find only one case, the Connecticut
case, which he claim.s supported his contention, and that
case, as the committee now knows, was made to turn, not
on the letter of the constitution, but upon a practical con
struction which had been placed upon the provision in ques
tion by both the legislature and the executive for eighty-five
years. We have in Wisconsin a good illustration of such
practical construction of the constitution, in the case of
Slate cx rel. Posiel v. Marcus, 160 Wis. 354. Your attention

is called to the language of Chief Justice Winslow on pp.
386 and 387, and lo that of Justice Vinje on p. 392.
The court decisions which are really in point as to the

meaning of the word "adjournment" in this section of the
consiluLion, have been cited to you in the opinions rendered
by the attorney general, and need not be here repeated.
Those decisions doubtless have been examined by members
of the committee. I read them all to hold that "their ad-
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joiirnm.ent" means the final adjournment or end of a legis
lative session. Those words mean the death of a regular or
special meeting of the legislative branch of the government.
If any of you at first had doubts of the correctness of that
proposition, such doubt was probably removed when you
consulted the cases cited, but if the doubt still lingered, it
was completely dispelled by the opinion of Mr. Olbrich,
executive counsel. He says, on p. 9 of his opinion:

"* * * It is suggested in all candor that your committee
need have no quarrel with the correctness of the interpreta
tion of the phrase 'adjournment' as 'final adjournment.' "

But he does not rest content with this plain and frank con
cession that "adjournment" means an ending or adjourn
ment of the session, a final adjournment, for he goes on to
refer to seven state constitutions where the phrase "final
adjournm.ent" is used to express the sam.e idea, and says
you need not conclude that the use of the adjective modifier

"was necessary to bring about the interpretation of 'adjourn
ment' as meaning 'final adjournment.' On the contrary,
stronger considerations than any that have besn cited in
argurncnt or judicial decision may be instanced to confirm
the view that 'final adjournment' is what is intended when
the word 'adjournment' is used."

I say, therefore, that we are agreed that "final adjourn
ment" is what is meant when the word "adjournm.cnt" is
used in the constitutional provision we are applying. That
agreement is a long step forward. It really settles the contro
versy. It removes the only troublesome factor to be dealt
with in solving the problem. The only word which permit
ted of Inlerprelation is thus construed the same way by us
all, and that agreement justifies the legal discussion that has
taken place.

That settles the meaning of the word, and when you have
settled tiiat final adjournm.ent is meant, you liave settled
the main controversy. There is now no longer room for
doubt or argument that I can perceive. We have eliminaled
from consideration the phrase

"unless the legislature shall, by their adjournment, prevent
its return, in which case it shall not be a law,"
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and we have left for application and consideration only these
words,

"If any bill shall not be returned by the governor within six
days (Sundays excepted) after it shall have been presented
to him, the same shall be a law."

Those woids are not open to construction. They cannot be
read in two ways. They have but one meaning, and that
meaning is carried on their face. There is no possible sub
stitution of words that could m.ake the meaning more ob
vious or the language more perspicuous. Remember that
we no longer arc dealing with "adjournment"; that has been
gotten rid of; we have now simply the question: Isittiaie

"if any bill shall not be returned by the governor within six
"days * * * after it shall have been presented to him, the
same shall be a law?"

I believe that such failure, where there has been no adjourn-
m.cnt ipso facto and absolutely, transforms a bill into a law,
and therefore I am. firmly of the opinion that Bill No. 55, S.,
is a law, because it was not "returned by the governor within
six days (Sundays excepted) after it" had been presented
to him.

Once the problem, has been reduced to such simple tcrm.s,
it is worse than idle to attempt to argue it further. The true
answer is obvious. It would be as profitable to undertake to
debate a plain problem in arilhm.etic as to argue the meaning
of these words. Discussion of them, is futile. The remarks
of Justice Timlin in State ex rel. Pastel v. Marcus, 160 Wis.
354, 410, illustrate the point I am making:

"* * * I am well aware that it is quite possible to
" 'Discuss a thing till all men doubt it

And write about it—and about it.*
"Over-discussion and mind strain often produce inability

to go straight to the question, and have a tendency to cause
the mind to hover around it or about it."

Should the com.m.ittee feel that practical construction
should be resorted to, to determine what constitutes a return
of a bill, it will find the practice which the executive adopted
in this particular case is quite universal. When signing bills



Opinions of the Attorney-General 303

or vetoing them or presenting communications or delivering
bills, vetoes or communications generally to either house of
the legislature, it is the practice to disregard whether the
house addressed is in open session or not, but to send all
such communications and deliver them, to the clerk of the

respective houses. To ascertain the practice in thai m.atter,
I sent a request to the legislative reference deparlm.ent for
such data as is available. A copy of my request and the re
port made thereon are attached to this opinion.
Taking up briefly the several arguments advanced by Mr.

Olbrich in support of the plan he suggests, the following is
submitted:

1. It is not the duty or the right of the committee or the
senate to adopt purely a rule of procedure; it is the commit
tee's duty to obey the constitution, which specifically pro
vides that under certain circumstances the bill shall become

a taw.

2. There is no warrant for the claim, that the duty of the
house to "proceed to reconsider" a vetoed bill must be per
formed immediately. If such were its duty, the house would
violate the constitution every time it laid the bill over or
referred it to a committee. Each house determines when

and how it will proceed. It regulates its procedure, deter
mines when the legislative machinery shall start and the
speed thereof.

3. The two cases on which Mr. Olbrich principally relies
rest upon the provisions of the Alabama and Illinois constitu
tions, which dilTer from ours in that they expressly take care
of the situation where the legislature is in recess at the time
the bill would norm.ally be returned. In other words, those
constitutions expressly contain the very provision that Mr.
Olbrich desires to read into our constitution. The passage
quoted from Lewis' Sutherland on Statutory Construction
is based solely on the Illinois case.
4. As to the rest of the cases discussed by Mr. Olbrich

which are the cases we relied on in Attorney General Mor
gan's opinions,* Mr. Olbrich's argument simply amounts to
this: The plan he proposes is the sensible and logical plan.
It happens that in each of the cases cited the facts would
have fitted that plan, although the courts admittedly did

*Pp. 256 and 264 of this volume.
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not adopt it. How then can their decisions be construed as
authoilLy in support of his plan?

5. The plan proposed by Mr. Olbrich is not, in fact, the
sensible and logical plan. It would place in great jeopardy
the very prerogative of the governor which all are so anxious
to protect. Under his theory, if the sixth day was a Monday
and the legislature had recessed to Tuesday, the governor
could not return the bill on Monday. He would have to
wait until the session of Tuesday actually commenced. If
he did not return it on Tuesday, and while the house was in
session on that day, it would become a law. The house might
meet for only five minutes on Tuesday and, iT the governor
or his messenger should fail to be present during those five
minutes, the veto would be lost. It is even conceivable that

the m.ajoiity of the house, anticipating a veto and doubting
their ability to obtain the two-thirds vote to override it,
would so engineer matters that the house would remain in
session only long enough for a motion to adjourn, and the
governor would thus be absolutely defeated in his efforts to
return the bill to the house while in session. The plan sug
gested by the executive department would require the gov
ernor to keep an anxious watch on the doings of the legis
lature from one moment to the next, and would give him
vastly less freedom of action than he would have under the
interpretation we have adopted.
The doctrine of agency does not help Mr. Olbrich's plan.

The governor has agents, but the chief clerk of the senate is
not one of them. The executive has no control over the

chief clerk. He is the agent of the senate, and received Bill
No. 55, S., on its return, as such agent. He is amenable to
the senate, not to the governor; therefore, he is the agent of
the former, not of the latter, for no rule is better settled than
the one which commands agents to obey their principals,
within the field of the agency, and them only. When the bill
was returned to the clerk of the senate it was returned to the

senate in the constitutional sense, and according to common
sense and well-settled practice.

I am authorized to say that all of the assistant attorneys
general concur in the conclusions which I have reached.
EEB

Approved:
RMH, Deputy Attorney General.



Opinions of the Attorney-General 305

Legislature—Public Officers—Town Chairman—Oflice of
member of legislature and town chairman may be held by
same person at same time. The offices are compatible. •

March 30, 1921.

Honorable W. H. Edwards, Chairman,
Assembly Committee on Taxation.

You ask to be advised whether the same person may hold
the office of town chairm,an and assemblyman at the same
time, or, stated diherently, whether the duties of the two
offices are compatible.

Your question must be answered in the affirmative. It is
legal for a person to be supervisor of a towm and member of
the assembly simultaneously. That is no longer an open
question and the answer was never in doubt. The duties of
the two offices do not clash. The discharge ol the duties of
one of the offices will not bring the official into conflict with
the discharge of the duties of the other office. This question
has been repeatedly passed on by this department.

Attorney General Elaine (now governor) in an opinion
rendered January 19, 1919, to H. F. Arps, district attorney,
held that the three offices of school clerk, justice of the peace
and member of the assembly might lawfully be held at one
time by the same person. He said:

"From an examination of the constilulion and statutes re
lating to the three oll'iccs in question, I have been unable to
find any express provision which declares said offices incom
patible, or which denies to a person the right to hold all three
of said offices. Id examining the duties prescribed by stat
ute to be perfoimed by a justice of the peace, a clerk of the
school district board, and by a member of the assembly, I
am unable to discover where their duties in any way conflict
01 are in antagonism to each other. * * *
"It is therefore my opinion that the offices of school dis

trict clerk, justice of the peace, and the office of assembly
man are not incompatible and that said offices may be held
by one and the same person." VIII Op. Atty. Gen. 17-18.

Again on March 13, 1919, Attorney General Elaine in an
opinion to Honorable Herman Bilgrien, state senator, ruled
that the offices of to\sTi chairman and member of the legis
lature are not incompatible. He said:
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t»* ♦ ♦ It is rny opinion that the chairman of a town may
hold the position of member of the legislature at the same
time." VIII Op. Ally. Gen. 159.
•

Attorney General Spencer Haven in an opinion rendered
Decem.bcr 11, 1918, to Mark S. Catlin, district attorney, Ap-
pleton, Wisconsin, ruled that the oflices of town supervisor
and member of the legislature may be held by the same per
son. He said, after referring to an earlier opinion of the de
partment to the same effect:

"I do not kno\Y that I can add anything to what is I here
said upon the subject. Since that opinion was rendered there
has been no decision of the court which would reverse it,
neither has there been any legislation that expressly or by
implication prevents a man from holding both positions.
The ofhccs of supervisor of a town and member of assembly
do not appear to be incompatible in any respect." VII Op.
Atty. Gen. 642, 643.

Attorney General Levi H. Bancroft (now cii'cuit judge)
in an opinion to E. P. Gorman, district attorney, Wausau,
Wisconsin, November 15, 1912, said:

"You inquire whether a chairman of a town who has been
elected member of the assembly may still act as chairman of
the town while he is serving his term as assemblyman; in
other words, whether the two offices are incompatible.
"In answer I will say that I find nothing in our statute

prohibiting the holder of one of these offices from holding
the other. Neither have I found any decisions of a court
of last resort which would lead me to believe that the two
offices may not be held by one person. The nature and the
duties of the two are not such as to render it improper, from
considerafions of public policy, for one person to retain both.
I am therefore of the opinion that the two offices are not in
compatible." I Op. Atty. Gen. 485.

At this time, as you know, there are several members of
the legislature who are also chairmen of their respective
towms. Men have held both offices from the beginning.
Probably there has been no session of the legislature since
the two offices existed but what one or more members of the

legislature were at the same time chairmen of their respective
towns. The practice has long prevailed and is thoroughly
ingrafted in our system of government.
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To my mindwhat is most persuasive, not to say controlling,
upon this subject is the fact that repeated opinions have
been given from time to time by attorneys general holding
that the practice is legal and has prevailed in nearly all legis
latures, if indeed there be any exception, and all of this
within the knowledge of the succeeding legislatures, and yet
no act has been passed to stop the practice. If the electors
see fit to confer both offices upon the same man they may
do so until the legislature puts a stop to the practice. You
understand that the duties of some offices are so antago

nistic that by their very nature the oflices are declared by
the couils to be incompatible. Other offices, where the
duties do not conflict, may be declared incompatible by act
of the legislature; it may declare that the holding of one
office shall make the incumbent ineligible to every other
office. Until action of that character is taken a man may
lawfully occupy the office of assemblyman and town super
visor.

EEB

Counties—Prisons—Jails—County can recover from city
for expense of keeping prisoners committed to county jail
for violation of city ordinances.

March 30, 1921.

Warren B. Foster,

District Attorney,
Hurley, Wisconsin.

I have your letter of March 1, with reference to the lia
bility of the city of Hurley for support and maintenance of
persons committed to the county jail for violation of city
ordinances.

I assume that the city of Hurley was organized under gen
eral charter law. Sees. 925-56 and 925-67, Stats., provide
for the punishment of offenders against city ordinances, by
commitment to the countj^ jail.
The sheriff is entitled to recover from the county, in the

first instance, for the support of prisoners. In the absence
of a contract, he may receive money actually and necessarily
expended for board of prisoners while in the county jail. If



308 Opinions of the Attorney-General

he is under contract, then his contract controls the amount
that he is to receive. See YII Op. Atly. Gen. 253; II Op.
Atty. Gen. 295; and VIII Op. Atly. Gen. 594.

While the county is liable, in the first instance, for the ex
pense of maintaining prisoners committed to the county jail
for violation of city ordinances, the city is also liable therefor.
The county can recover from the city for expenses of pris

oners committed under city ordinance. See Nickell v. Wau-
kesha Co., 62 Wis. 469, and Waukesha Co. v. Village of Wau-
kesha, 78 Wis. 434.
JFB

Constilutional Law—Labor—Public Printing—Eight-hour
Day—Law prescribing eight-hour day for printers employed
under state printing contract would be constitutional.

March 30, 1921.
Honorable James B. French, Chairman,

A.'isembly Judiciary Committee.

You have asked me for an opinion as to the constitution
ality of Bill No. 59, A., which would so amend sec. 1729m,
Stats., as to prescribe an eight-hour day for persons employed
as printers under the state printing contract. The section
in its present form prescribes the eight-hour day for persons
employed under building contracts to which the state is a
party.

The validity of the present sec. 1729m was sustained by
the supreme court in Milwaukee v. Raulf, 164 Wis. 172, where
it was pointed out (p. 183) that;

"The power of the state as well as of the United States to
limit the hours of labor upon public works in no way involves
the exercise of the police power, but is a power incidental to
and inherent in its right to conti'act for public works and to
specify the conditions under which labor upon public works
shall be pcrfoi-med. * * * The law being based upon the
inherent power of the federal government and of the state
and state agencies to contract, oil questions of discrimina
tion and classification are also eliminated."

The only question which can arise with i-eference to the
validity of Bill 59, A., is under sec. 25, aid. IV, Const., which
reads, in part as follows:
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"The legislature shall prc-vlde by law thai all slationery
required for the use of the slate, and all printing authorized
and required by them to be done for their use, or for the
state, shall be let by contract to the lowest bidder, but the
legislature may establish a maximum price; * *

I am unable to see that Bill 59, A., in any way violates this
provision of the constitution. The bill does not purport to
limit the number or classes of persons who may bid upon
state printing—and even if it did, thai would not necessarily
make it unconstitutional if the classification was based upon
reasonable grounds, as for instance in the case of the present
sec. 35.07, which requires all legislative printing to be done
at Madison. The bill merely provides that the state print
ing contract shall contain a clause fixing eight hours as the
maximum day's work, except in cases of extraordinary emer
gency. This provision alTects all bidders alike and in no way
prevents the contract from being let to the lowest bidder as
required by the constitution.

I am therefore of the opinion that the state printing con
tract stands in no different situation than contracts for erect

ing state buildings, so far as the validity of an eight-hour
provision is concerned. Hence, the constitutionality of Bill
59, A., is established by the case of Milwaukee v. Raulf, 164
Wis. 172.

RMH

Conslitutional Law—Municipal Corporations—Municipal
Markets—Law empowering counties, villages and cities to
engage in purchase, sale, storage and distribution of food
products would be unconstitutional.

March 30, 1921.

Honor.able Clark M. Perry, Chairman,
Committee on Municipalities,

Assembly Chamber.

You have asked me for an opinion on the constitutionality
of Bill 120, S.j which would empower counties, cities and vil
lages to engage in the purchase, sale, storage and distribu
tion of food products, and to provide the funds therefor by
taxation or the issuance of bonds.
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After examining the rather extensive legal literature on
the subject, I am convinced that if the bill were enacted into
law there would be little chance of its being held valid. It is
a well established principle of constitutional law that public
funds cannot be expended for private purposes. As our su-
prem.e court said, in State v. Davidson, 114 Wis. 563, 574:

"* * * From the ver^* nature of our state government
there is running through our constitution an implied prohi
bition against forcing our citizens, by way of taxation, to
contribute to any mere private purpose or enterprise, and
that the determination of the legislature upon the subject
is not absolutely conclusive upon the courts."

The question as to what is a public and what is a private
purpose is often very difTicult to determine. During the past
fifty years the courts have been gradually broadening the
definition of public purposes, so that some things that were
formerly thought to lie entirely within the realm of private
enterprise are now considered to be legitimate subjects for
municipal ownership and operation. But no court has gone
so far as to hold, or even suggest, that the business of pur
chasing and selling food products may be regarded as a
public purpose, to which the proceeds of taxation may be
devoted. On the contrary, the supreme couit of Maine,
which has gone farther than any other court in permitting
public funds to be used in enterprises that are usually re
garded as private, expressly pointed out in its decision the
distinction between the subject there under consideration
and the sale of such commodities as food.

The decision of the Maine court was to the elTect that a

city could constitutionally be authorized to establish and
maintain a coal yard, for supplying the inhabitants of a city
with fuel. Laughtin v. Portland, 90 Atl. 318 (1914). The
court, in its decision, lays down two tests as to whether a
use is public or not: first, the subject matter or commodity
must be one of public necessity, convenience or welfare; and
second, there must be difficulty on the part of individuals in
supplying themselves with the commodity. The first test
was obviously satisfied in the case of coal, and the court
found that the second test was also satisfied by the fact that

"In the case of fuel, the practical difficulty is caused by the
existence of monopolistic combinations. The mining, trans-
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porlation, and distribiilion of coal has, in the process of in
dustrial development, fallen into the hands of these combi
nations to such an extent that the greater part of the supply
is in the absolute control of a few" (p. 323).

The court then pointed out the distinction between fuel
and food, in the following language:

"But it is urged: Why, if a city can establish a municipal
fuel yard, can it not enter upon any kind of commercial busi
ness, and carry on a grocery store, or a meat market, or a
bakcryV The answer has been already indicated. Such
kinds of business do not measure up to either of the accepted
tests. When we speak of fuel, we are dealing not with an
ordinary article of merchandise, for which there may be
many substitutes, but with an indispensable necessity of
life; and, more than this, the commodities mentioned are
admittedly under present economic conditions regulated by
competition, in the ordinary channels of private business
enterprise. The principle that municipalities can neither
invade private liberty nor encroach upon the field of private
enterprise should be strictly maintained, as it is one of the
main foundations of our prospeiily and success" (p. 324).

This Maine case, relating to the m.unicipal sale of coal,
and a Georgia case, relating to the manufacture and sale of
ice {liolton v. Camilla, 68 S. E. 472, decided in 1910), appear
to be the only instances in which courts have thus far held
the sale of commodities to be a public purpose. The Maine
case was affirmed by the supreme court of the United States,
in Jones v. Porlland, 245 U. S. 217, on the ground that, the
highest state authority having held the purpose to be public,
no rights under the federal constitution were infringed.

Several courts have held, however, that the sale of ice and
fuel is not a public purpose. Siale v. Orear, 210 S. W. 392
(Mo., 1918); Union Ice Co. v. Ruston, 66 So. 262 (La., 1914);
Opinion of Justices, 66 N. E. 25 (Mass., 1903); Baker v.
Grand Rapids, 106 N. W. 208 (Mich., 1906).
The following language from the Massachusetts decision

is typical of the reasons advanced by the courts for holding
a purpose to be private and not public:

"* * * There may be some now who believe it would be
well if business was conducted by the people collectively,
living as a community, and represented by the government
in the management of ordinary, industrial affairs. But no-
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body contends that such a system, is possible under our Con
stitution. It is plain, however, that taxation of the people
to establish a city or town in the proprietorship of an ordi
nary mercantile or manufacturing business would be a long
step towards it. If men of property, owning coal and wood
yards, should be compelled to pay taxes for the establish
ment of a rival coal yard by a city or town, to furnish fuel
at cost, they would Ihus be forced to make contributions of
money for their own impoverishment; for, if the coal yard
of the city or town was conducted economically, llicy would
be driven out of business. A similar result would follow if
the business of furnishing provisions and clothing, and other
necessaries of life, were taken up by the government; and
men who now earn a livelihood as proprietors would be
forced to work as employees in stores and shops conducted
by the public authorities" (p. 25).

The Missouri case, which I believe is the latest decision on
the subject, puts the matter as follows:

"* * * Bread, clothing, shoes, water, light, fuel, ice,
drugs, and medicines and transportation may be enumerated
as some of the things now deemed to be absolute necessities
for the hum.an race in the latitude of this slate. Some of
these, e. g. light and water, are regarded as falling within
the category of things which the well-settled rule permits
the municipality on its business side to furnish and engage
in the business of furnishing. Other of the things enuinerated,
though equally necessary to the health, comfort, life, and
well-being of the populace, arc, by common consent, re
garded as wholly without the powers of the municipality to
furnish or deal in. The rule to be invoked in deteimining
whether the business in question—when it is proposed by
the municipality to engage in the sale of the enumerated
necessities of life—is public oi" private, is whetiier such busi
ness is sanctioned by time and the acquiescence of the people
as being public or private, * * *

* *

* * If a city should undertake, absent compelling
necessity at least, to establish and operate groceiy stores and
clothing 'emporiums,' no one would hesitate to say that no
power exists in thr municipality to use public money, or the
proceeds of public taxation, for such puiposes. Such things
may be given away by the city to paupers and to the tem-
poraiily unfoitunate, but the city cannot enter into the
business of selling such articles to all inhabitants of such city
who may desire to buy. If the cities, towns, and villages of
this state deem that their entry into private business in com
petition with individuals now engaged in such business is a
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matter of public expediency, then the initial efTort to this
end must oe an amendment to the Constitution; * * *"
(pp. 396-398).

The cases usually distinguish municipal ownership of
water, lighting and heating plants, the constitutionality of
which is universally recognized at this day, on two grounds:
first, that the physical conditions surrounding the furnishing
of water, light and heal are such as to create a natural
monopoly, and second, that the furnishing of these services
involves the exercise of the sovereign power to encumber the
streets with permanent structures. 26 R. C. L. 56; Timlin,
J., in Slate v. Thompson, 149 Wis. 488, 521.
The subject now under consideration has been rather ex

tensively discussed in the legal periodicals during the past
four years, and an interesting article in 52 Am. Law Review
215 (1918), under the head "Is Governmental Merchandis
ing Constitutional?" reviews the cases and reaches the con
clusion that

"In the last anal^^sis it appears that public purpose for taxa
tion is determined by the good sense and sentiment of the
public."

That standard is, however, a little too vague to be of much
use in passing upon the present question. The most I can
say is that Bill 120, S., if enacted into law, would go so far
beyond what even the most liberal of the courts have per
mitted, in the way of governmental entn' into competitive
business, that its constitutionality is extremely doubtful.
RMH

Corporations—Criminal Law—Officer of corporation who
performs act for such corporation which is prohibited by law
is personally liable for olTense as well as corporation.

March 30, 1921,

Ray C. Twining,
District Attorney,

Watertown, Wisconsin.

In your letter of March 29 you refer to my former opinion,
under date of March 22,* and you now inquire whether an

*Page 278 of this voluine.
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individual, presumably the president of the J K. B
Co., Inc., would be liable, as well as the company, for prosecu
tion, if he published the advertisement in the name of and
as an ofTicial of the corporation.
In my former opinion I came to the conclusion; under the

statement of facts submitted by you, that the corporation
was violating the statute. It is a well-known canon of crimi
nal law that one who is acting as agent for another cannot
escape the consequences of a criminal act by showing that
he did the act for and under the direction of his principal.
8 Am. & Eng. Ency. of Law {2d ed.) 300.
So it has been held that since a corporation can commit no

crime involving a criminal intent, its officials, who have the
intent, are liable and are not protected because they act
under the direction of a corporation. People v. Dunlap, 32
Misc. (N. Y.) 390; 66 N. Y. S. 161. See also 12 Cyc. 159
and cases cited under Note 84.

You are therefore advised that under the facts stated by
you, th? officer who published the advertisement as well as
the corporation for which he was acting is criminally liable.
JEM

Constitutional Law—Criminal Law—Forfeitures—Provi
sion in Bill No. 37, A., that money collected for forfeiture of
a recognizance in bastardy case shall go to complaining wit
ness does not violate art. X, sec. 2, Wis. Const.

March 31, 1921.
Honorable Claire B. Bird,

State Senator.

You have directed m.y attention to Bill No. 37, A., now
pending in the legislature, which purports to amend sec.
3306, Stats., relating to moneys collected for forfeiture. The
proposed am.endm.ent adds the following provision:

* * Provided however, where the defendant in a bas
tardy action breaches the recognizance for his appearance
and trial in a court of record, and fails to appear at the trial,
and is found and adjudged guilly at the trial of being the
father of the bastard child, the amount collected upon the
forfeiture of said recognizance, the defendant not having
been fourd, shall to the extent required be subjected and ap-
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plied to the payment of the judgment in said bastardy ac
tion and for said puipose be subject to the order of the
court."

You inquire whether this provision is violative of art. X,
sec. 2, Wis. Const., which provides thai all m.oneys and the
clear proceeds of all property that may accrue to the state by
forfeiture or escheat shall be set apart as a separate fund to
be called the school fund. Our supreme court in the case of
State ex ret. Guenther, Slate Treasurer, v. Miles, County Treas
urer, 52 Wis. 488, decided that m.oneys collected on forfeit
ed recognizances in crim.inal cases belong to the county. It
was there distinctly held that there was no constitutional
provision which required the county treasurer to pay it over
to the stale treasurer. In a later case, State v. Wettstein, 64
Wis. 234, said decision was reaffirmed.

In view of the above authorities you are advised that the
proposed am.cndm.ent in Bill No. 37, A., does not violate
art. X, sec. 2, Wis. Const.

JEM

Criminal Law—Bastardy—Requisitions—Bastardy is not
extraditable offense. Misdemeanors are extraditable.

March 31, 1921.

George B. Clementson,

District Attorney,
Lancaster, Wisconsin.

In your letter of March 25 you inquire, first: Can one
who is guilty of bastardy and has fled to another state be
extradited? Under the federal statute a person m.ay be ex
tradited who is a fugitive from justice and has committed
either treason, felonj' or other crime. In Rule No. 18 of the
rules of the executive office relating to application for requisi
tion, it is provided:

"As bastardy is not sufficiently well defined by the laws
of this state as a crime within the meaning of chapter 7, of
the Act of Congress of February 12, 1793, no requisition will
be granted for the surrender of a fugitive charged with this
olTense."
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The above question must, tliereforc, be answered in the
negative.

Second, you inquire whether one who has violated sec.
4436a, Stats., in that he issued a worthless check, may be
extradited. You direct my attention to the fact that this
statute expressly declares that the offense is a misdemeanor.
It has been well established by the authorities that the words
of the federal constitution "treason, felony or other crimes"
include every offense made punishable by the laws of the
state in which committed from the highest to the lowest in
the grade of offenses, including misdemeanors and statutory
crimes. 10 Cyc. 86; Stale ex rel. Brown v. Siewaii, 60 Wis..
587. In re Hooper: Habeas Corpus, 52 Wis. 699. Y<Tur sec
ond question is therefore answered in the aiTiimative.
JEM

Banks and Banking—Siock—Scc. 2024-33, Stats., pro
hibiting banks from accepting their own stock as collateral
for loans, applies to renewal of loan as well as to original
loan.

March 31, 1921.

Honorable M.arshall Cousins,
Commissioner of Banking.

In your letter of March 22 you inquire whether subsec.
2, sec. 2024-33, Stats., is violated by a bank which holds a
block of its own stock as collateral for a loan, having ac
quired the stock before the statute in question was enacted.
Subsec. 2,provides:

No bank shall loan any part of its capital, surplus or de
posits on the capital stock of its own bank as collateral se
curity,* * *."

You do not state that the particular contract of loan
under which the stock is held as collateral was made prior to
the enactment of the statute, but merely that the stock
"was in their possession" at the time the statute took effect.
The statute was passed in 1911, and I presume that there is
no question but that the parlicular loan under which the
collateral was deposited with the bank has long since fallen
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due and has been renewed again and again during the past
ten years. Assuming that to be the fact, it seems clear to
me that the first time the bank renewed the loan after the

statute took eflect it was making a loan within Ihe meaning
of the statute. Tlie legislature can hardly be deemed to
have intended that the effectiveness of the statute should be
postponed, as to any particular bank, until such lime as that
bank should, decide to stop renewing its pre-existing loans
collateralized by its own stock. The renewal loan is a new
contract, so that it cannot be claimed that the statute when

applied to renewals impairs the obligation of an existing
contract.

I am of the opinion that upon the facts stated in your
letter, and the additional fact assumed herein as to the ex

piration and renewal of the original loan, the bank in ques
tion now has no right to continue holding its own stock as
collateral.

RMH

Appropriations and Expenditures—Public Officers—Print
ing Board—Superintendent of Public Property—Salary of em
ploye in office of superintendent of public property for taking
care of paper stock in that office is chargeable to subsec. (1),
sec. 20.10, Stats.

Cost of drayage of paper from stockroom of superintend
ent of public property to printer is chargeable to subsec. (3),
sec. 20.11.

Cost of printed forms for requisitions to be made by va
rious departments should be paid from subsec. (1), sec. 20.11.

Shrinkage and waste of paper in hands of superintendent
of public property should be charged to subsec. (1), sec. 20.10,
and shrinkage in hands of printing board to subsec. (3), sec.
20.11.

March 31, 1921.

J. D. Mor'rissev,
Superintendent of Public Property,

David Atwood, Editor,

Public Printing.

On February 28, 1921, an opinion was rendered by this
department to youconstruingceilain appropriationstatutes.*

*Not published.
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You now state that the information given us supplemental
to your letter as to the exact manner in which certain items
of expense were incurred was erroneous, and in compliance
with your request the subject has been re-examined and
given further study.
As we now understand it, you desire to be specifically ad

vised as to the appropriations to which the following items
of expense should be charged:

1. The sum of S25 a month, being the part of the salary
of an employe in the office of the superintendent of public
property which is considered as compensation for his services
in taking care of the paper slock while it is in charge of the
superintendent of public property.

2. The sum of S15 a month, estim.ated as the cost of dray-
age of paper from the stock room, of the superintendent of
public property to the printer to be used in printing requisi
tions for the various departments and officers of the state.

3. The cost of printed forms for the requisitions to be
made by the various departments.

4. The loss occasioned by shrinkage and waste or spoilage
in the handling of paper stocks while in charge of the super
intendent of public property.

5. The loss occasioned by shrinkage and waste or spoilage
of paper stock while in the hands of the printing board.

It is our opinion as to number 1, the S25 item above m,en-
tioned, that this is a proper charge against the appropria
tion made to the superintendent of public property in sec.
20.10, subsec. (1), which now reads;

"(1) Administration AND Operation. Annually, begin
ning July 1, 1919, ninety-six thousand five hundied dollars,
for the general administration expenses of his office, and the
cost of furnishing all supplies, services, janitor services, all
other materials, supplies and expense except light, heat,
power and water, to the executive residence, the capitol, and
the public grounds surrounding the capitol, the executive
residence and the light, heat and power plant, and to offices
in and outside of the capitol; and for renting and furnishing
offices outside of the capitol. Of this appropriation there is
allotted to the superintendent of public property an annual
salaiy of four thousand dollars."

Reference to ch. 14, laws of 1917, sec. 15, will clarify the
ambiguity of the present language of that statute. Under
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the 1917 law the expense of light, heat, power and water was
not excepted, and the pertinent part of the section reads:

"20.10 Superiiilcndcnt of public properly. * * *
"(1) * * * Annually * * * for the general administra

tion expense of his office * * * and the cost of furnishing
* * * supplies, services, janitor services and all other ma
terials, supplies and expense to * * * offices in and outside
of the capifol. * *

It seems plain, when the ambiguous language of the pres
ent section- is eliminated, that the services which are a part
of the cost of furnishing supplies is to be distinguished from
the services referred to in subsec. (2), sec. 20.10, which reads
as follows:

"(2) M.\terials, Supplies, Service and Expense. On
July 1, 1917, twenty thousand dollars, to be used as a revolv
ing appropriation for the purchase of a general stock of all
necessai-y office supplies, telegraph and telephone service,
postage and postal service, express, freight and drayage
service, paper, except paper required by law lo be furnished
by the printing board, and all other maferials, supplies, serv-,
ices and expense of a consumable nature which in the judg
ment of the r equisitioning officers are required by the various
offices in performing the powers, duties, functions and obli
gations im.posed upon them by law. Whenever such mate
rials, supplies, services, or expense, charged io this appro
priation, are furnished to the various offices the cost thei-eof
shall be charged over to the proper appropriations for such
ofTices and credited back to this appropriation; and when
ever any such materials or supplies, charged to this appro
priation arc sold as provided in subsection (8) of section
33.03, the proceeds thereof shall be paid into the general
fund and credited back to this appropriation."

It is the intent of the legislature that this revolving fund
shall be kept intact and that only such charges shall be made
against it as are incurred in the purchase of a general stock
of all necessary office supplies, telegraph and telephone serv
ice, postage and postal service, express, freight and drayage
service, paper, except paper requii-ed by law to be furnished
by the printing board, and all other materials, supplies, serv
ices and expense of a consumable nature which in the judg
ment of the requisitioning officers are required in the per
formance of the powers, duties, functions and obligations
imposed upon them by law.
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If the superinlendent of public property furnishes services
which are distinct as such to any state ofTice or depai-tmcnt,
he is entitled to charge the same against the revolving fund
and charge the item over to the proper appropriation for
such office and credit it back to the levolving fund, but
services which are merely incidental to the furnishing of sup
plies are not the services contemplated as proper charges
against tiie revolving fund and hence should be charged
against the firsl subsection of 20.10.

As to the second item, $15 per month estimated cost of
drayage service, it is our opinion that subsec. (2), sec. 20.10,
expressly authorizes the superintendent of public property
to charge this item against Ihe appropriation of the print
ing board, but it should not be continued as a charge against
the revolving fund of the printing board but should be
charged to subsec. (3), sec. 20.11, by the printing board.
Sec. 20.11 reads as follows:

"Printing board. There is appropriated from the general
fund to the printing board:
"(1) Annually, beginning July 1, 1917, each even-num

bered year eleven thousand dollars and each odd-numbered
year eleven thousand five hundred dollars, for the adminis
tration expenses of said board. Ot this there is allotted to
the editor of publications an annual salaiy of two thousand
five hundred dollars.

"(2) On July 1, 1913, twenty-five thousand dollars, to be
used as a revolving appropriation for printing, binding, and
for the purchase of all paper, cuts, illustrations and other
items required in the public printing and for the purchase of
such stationery as the printing board is recpiired to order;
and whenever so furnished to the seveial state offices or
officers or other body, as prescribed by law, the cost thereof
shair be charged monthly to the proper appropriation for
.said ofliccs or officers, or other body, respectively, and the
sums so charged shall be credited to this appropriation. If
there be no appropriation properly chargeable therewith,
then, the cost thereof shall be charged to the appropriation
made, by subsection (3) of this section.
"(3) Annually, beginning July 1, 1913, such sums as may

be necessary for all public printing, which includes paper,
plates and electrotypes, stationery, binding, and all other
printing expenses, prescri!)ed by law to be furnished to any
slate office or officer, or other body, and for which there is
no other appropriation properly chargeable therewith.
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(4) Annually, beginning July 1, 1919, a sum not exceed
ing one hundred and fifly dollars to carry out the provisions
of section 35.305.
"(5) Annually, beginning July 1, 1913, such sums as may

l:}e necessary for printing and distributing the Wisconsin
blue book."

It must necessarily follow that it would be impossible for
the printing board to distribute this charge of $15 to the
various offices and depaiimenls making requests for print
ing with mathematical accuracy. You are advised that it
would be improper to prorate it as suggested in your original
inquiry. Since the proportion that would be with certainty
attributable to any particular requisition is impossible of
definite ascertainment, it follows that there is no appropria
tion properly chargeable therewith and it should be charged
to the appropriation made by sec. 20.11, subsec. (3), as stated
in the statute. This appears to us to be the reasonable
course to pui^uc and will be a simple system of bookkeeping.
As to number 3, we are of the opinion as heretofore stated

that the printed form of requisition adopted by the print
ing board, upon which they require requisitioning officers to
make their requisitions, is a proper administrative expense
of the printing board and should therefore be charged to
subsec. (1), sec. 20.11.
With reference to number 4, the shrinkage and waste

which results from spoiled paper and includes the difference
between the paper which is furnished to the various boards
and the amount originally received, we believe that the
course that has heretofore been pursued is proper. Such
shrinkage and waste while the paper is in the hands of the
superintendent of public property,—^that is, item number
4 above mentioned,—should be charged to subsec. (1), sec.
20.10, as a part of the cost and expense of furnishing paper
supplies. It cannot be charged against subsec. (2) because
it is in reality not a part of the cost of the material which is
actually furnished to requisitioning officers, and which can
be recharged against the appropriations of the requisition
ing officers and departments. It would appear to us also
that this loss may not be apparent until the particular stock
is exhausted, and that it would be quite impossible to dis
tribute the loss due to spoilage with mathematical accuracy.

11
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We believe that ibis method of bookkeeping will not only
conform to the statute but that it will also be a more simple
process than attempting to prorate the charge upon an esti
mate against the various requisitions that may have been
made while the stock was on hand.

Number 5. What has been said with reference to number

4 applies with equal force to the shrinkage and waste oc
curring while the stock is in the hands of the printing board,
and the loss should be charged by the printing board to
subsec. (3), sec. 20.11 when said loss is finally ascertained.
The cost of spoiled paper cannot be properly chargeable to
a department that it was not actually furnished to, and since
there is no other appropriation properly chargeable there
with it follows that it is properly chargeable to subsec. (3),
sec. 20.11.

There is no more reason why your ofTices should be re
quired to prorate items 1 and 2, the estimated compensation
of stock clerk and cost of tirayage, than that you should be
required to prorate an estimated proportion of the book
keeping expense entailed and purchasing costs entailed by
attem'pting to distribute an estimated amount of the sal
aries of the clerks and officers upon whom the duties of
making purchases and keeping books in connection with such
purchases fall.
Anything inconsistent herewith stated in our letter of

February 28 is hereby withdrawn and expressly overruled.
WJM
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Elections—Nominations—Municipal Corporations—Com
mission Cities—On ofTicial city ballot only names of candi
dates nominated at primary pursuant to sec. 10.32 may be
printed. Paper nominations for aldermen and mayor in such
cities not permitted.

April 1, 1921.
0. J. Falge,

District Attorney,
Ladysmith, Wisconsin.

This opinion is in confirmation of a telegram sent you
March 31,1921, in response to your request, dated March 28.
This is your question: In a city under the commission

form of government, do the statutes permit the nomination
of candidates for mayor and councilmen by paper nomina
tions,. under sec. 5.26, or permit names of such candidates,
nominated by such papers, to be printed on the official
ballot?

My answer to all partsof this question is "No." The conduct
of local elections is specially provided for by ch. 10, Stats,
(sees. 10.01 to 10.70), and in that chapter there is a complete
scheme for the nomination of candidates for mayor and
councilmen in cities under the commission form of govern
ment. Sec. 10.32 provides that candidates for mayor and
councilmen shall be nominated by a primary two weeks
before the municipal election, and provides the manner of
conducting the primary and the form of ballot. The two
candidates for each office receiving the highest number of
votes shall be deemed nominated.

"The names of such nominees and no others shall be placed
upon the ballot used at the next succeeding city election."

This leaves no room for paper nomination candidates. By
a familiar canon of construction, and by the rule prescribed
by subsec. (14), sec. 4972, this statute must prevail over
any conflicting provisions which occur in a different chapter.
However, if recourse is had to the chapters on primary

elections and general elections (chs. 5 and 6, Stats.), the
same conclusion would be reached. True, there is a general
provision in sec. 5.26 that independent or nonpartisan
nominations may be made for city elections, but that pro-
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vision should probably be construed as not applying to
cities where primary elections are held, for we find the
following in sec. 5.17:

"(4) The persons, equal in number to twice the number of
persotis to be elected to dny office, receiving the highest vote
for such office at any city primary, shall be the nominees
for such office, and their names, and no others, shall be
placed upon the official ballot at the ensuing city election in
such city."

Here again is a most explicit direction that only primary
nominees shall have their names on the official ballot. This

provision and sec. 5.26 should be reconciled, if possible, and
the natural way of harmonizing these apparently conflicting
provisions is to give force to said subsec. (4) in cities having
a primary election, and have recourse to sec. 5.26 for nomina
tions in cities which have no primary election.
EEB

Criminal Law—Under facts stated defendant is guilty of
violating sees. 4580 and 4583.

April 1, 1921.
C. A. Ingram,

District Attorney,
Durand, Wisconsin.

In your letter of March 25 you submit the following state
ment of facts:

"June 19, 1920, A, aged 17, and B, aged 17, both residents
of C, in this county, were married at Wabdsha, Minn., A
giving his age as 21 and that of the girl as 19. At the time
the girl was pregnant as the result of intercourse with A.
"After the marriage the two went to D and lived together

there as husband and wife until some time in September,
1920. Before becoming 18, A deserted the girl but prior to
this she claims that he compelled her to take mediciric which
was procured from a doctor at D to produce a miscarriage.
This resulted at D, —• countj^ The girl is also suffering from
venereal disease which she claims to have contracted from
A. She also had a little money, about S200 which she
had earned as a telephone operator, which A got away
with.
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"After the desertion^ the girl returned to C, where her
parents in moderate circumstances, live. A's parents live
at C, and are quite well-to-do. The previous character of
the girl was, I believe from all investigation, good."

You also state that you had Mr. A arrested under the
abandonment statute, and bound over to the circuit court;
that following this arrest Mr. A brought action against the
wife for annulment of the marriage, under the statute, and
that both these matters will come up at the April term of
court. You inquire what, if anything, can be done.
Under your statement of facts, Mr. A has undoubtedly

violated the following provision of sec. 4580, Stats., to wit:
* * * Any man who commits fornication with a sane

female of previous chaste character under the age of twenty-
one years shall be punished by imprisonment in the state
prison npt more than four years or by tinic not exceeding
two hundred dollars, or by both fine and imprisonment."

He has also violated sec. 4583, which provides:

"Any person who shall administer to any pregnant
woman-, or prescribe for such woman, or advise or procure
any such woman to lake any medicine, drug or substance
or thing whatever, or shall use or employ any instrument
or other means whatever, or advise or procure the same to
be used, with intent thereby to procure the miscarriage of
any such woman shall be punished by imprisonment in the
county jail nol more than one year nor less than six months
or by fine not exceeding five hundred dollars nor less than
two hundred and fifty dollars, or by both such fine and
imprisonment in the discretion of the court."

If the marriage is annulled by the courl, then there will
be no grounds for prosecution on abandonment.
Your statement of facts clearly shows that he is guilty

of both of these offenses, and he shculd be prosecuted and
punished for one or both of them.
JEM
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Bridges and Highways—Injury to Fences—Public is not
liable for damages done highway fences by independent
contractor engaged m constructing public highway.

April 2. 1921

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that a bankrupt contractor, in grading a stretch
of the state trunk highway system, destroyed highway fences,
and that part of those fences was outside the highway
boundaries and part was within those lines, and you ask if
the county is liable for the damages resulting to the abutting
land owners, and how the land owner is to obtain redress.
You are advised that the county is not liable to the land

owner on account of any trespass which may have been
committed or damage done to the farmer's property.

It would seem that the land owner may maintain an action
of tort against the wrongdoers for the damage which he has
Suffered by reason of a wrongful destruction of his property
or injury thereto.
EEB

Criminal Law — Murder — Woman who was arrested
charged with murder of her infant need not be arraigned
until her physical condition permits her being brought into
court.

April 4, 1921-
Ole J. Eggum,

District Attorney,
Whitehall, Wisconsin.

You stated to Mr. Morgan by telephone this morning
that a woman in your county murdered her infant child
immediately after its birth on Saturday, and then proceeded
to her home in an adjoining county, where she has ever
since been confined to the bed, in a delicate state of health.
You also state that a warrant for murder was issued Saturday
and she was arrested at two, A. M., Monday; that her
physical condition prevented her being removed from her
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home to be arraigned or confined in jail; that the deputy
sheriff remained to guard her, and that a woman deputy
was placed with her as soon as possible, to prevent escape
or self-injury. You inquire whether these proceedings were
proper and what time this woman should be arraigned.
This woman is charged with a felony, and under sec.

4781, the officer is required to convey the prisoner to the
county where the warrant was issued. There is no limit in
our statute as to the time that the officer is given to bring
the prisoner before the magistrate. In the present case it is
impossible to bring her into your county and it will be
necessary to wait until the defendant can be brought into
court without endangering her health.
Your procedure, therefore, was legal, and she will not

have to be arraigned until it is possible to bring her into
court. As to the expediency of the course pqrsued, we are
not in possession of facts to form an opinion.
JEM

Approprialions and Expendilures—Boundary Line Com
mission—State's share of expense of survey provided for in
decision in Wisconsin-Minnesota boundary line case is
authorized to be paid by ch. 90, Laws 1921, regardless of
fact that portion of expense was incurred before passage of
act.

April 4, 1921
Honorable Elmer S. Hall,

Secretary of State.
In your letter of April 4 you request my opinion as to

your authority to pay expenses already incurred in making
the survey provided for in the boundary decision rendered
by the supreme court of the United Stales in the case of the
State of Minnesota v. Slate of Wi^onsin, 252 U. S. 273, in
view of the last sentence which occurs in sec. 1 of Bill No.

301, S., to appropriate a sum of money to pay the expense
above referred to. Sec. 1 of this bill reads as follows:

"There is appropriated from the general fund of the state
treasury to the state department of engineering not to
exceed twelve thousand live hundred dollars to pay the
state of Wisconsin's share of the expense of making the sur-
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vey provided for in the boundary decision rendered by the
supreme court of the United States in the case of the state
of Minnesota against the state of Wisconsin. The funds
herein appropriated shall he available only on the approval
of the governor from time to time, as the work of the survey
progresses."

It is my opinion that upon publication of this act, which
has, as I understand it, been signed by the governor,* you
will be authorized to pay the slate of Wisconsin's share of
the expense of making the survey provided for in the bound
ary decision above referred to, providing said expenses do
not exceed §12,500, and regardless of whether a part of these
expenses have been already incurred.

It is my opinion that the legislature makes no distinction
in this bill between the expenses which have already been
incurred and those which are to be incurred. The concluding
sentence above quoted authorizes payment to be made from
time to time instead of upon the completion of the work, and
at the same time prevents payment being made in advance,
but contemplates partial payments in proportion to the
amount of work done from time to time. The part of the
work that has already been done is within the meaning of the
final clause.

The report in question was ordered to be filed in the
United States supreme court in May, 1921, by said court,
and if it were necessary to resort to the legislative history of
the act to determine the legislative intent, the circumstance
that the legislature had before it this information and was
apprised of the fact that the work was partially completed
when the bill was passed would be conclusive evidence that
the legislative intent is as we have construed the bill in
question.
WJM

•Ch. 90, L. 1921.
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Bridges and Highwaijs—Bridge which would be less than
475 feet long if it crossed river only but would exceed that
length if it crossed certain railroad tracks as well as river,
may be found by highway commission to be "necessarily
more than four hundred seventy-five feet in length, not in
cluding approaches," if it would be impracticable to build
bridge without spanning both river and tracks.

April 5, 1921.
Honorabi.e John A. Hazelwood, Chairman,

Wisconsin Highwaij Commission.
In your letter of April 5 you inquire whether sec. 1321a,

Stats., applies to the following situation: A certain proposed
bridge would have to be 400 feet long in order to cross a
river, but

"it is advisable, if bridge is built at all, to make the bridge
pass over railroad tracks for a distance of over 150 feet,
thus making bridge approximately 550 feet in length, not
including approaches."

Sec. 1321a provides that where a municipality petitions
the highway commission, selling forth that it desires to con
struct a bridge, and

"that said bridge will be necessarily more than four hundred
seventy-five feet in length not including approaches,"

and the commission, after hearing, finds the facts to be in
accordance with the petition, proceedings may be had where
by the .stale and (he county will aid in the construction of the
bridge.
Your inquiry suggests the following questions; first,

whether, in the case supposed, the bridge will be "necessarily
more than four hundred seventy-five feet in length" and,
second, whether the portion spanning the railroad track.is a
part of the bridge or must be considered an approach.

II appears to me that the first of these questions is one of
fact rather than of law. In your letter you state merely that
it is "advisable" to have the bridge span both the railroad
track and the river, but in conversation with me you have
gone further and stated that the physical situation would
make it impracticable to build the bridge over the river
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alone. This, in my opinion, selLles the question, for if the
bridge, in order to be practical, from the standpoint of
engineering or of public travel, must be long enough to cross
the railroad track as well as the river, then its length will
"necessarily" be 550 feet. It is very seldom that the courts,
in construing the word "necessary" in a statute, give it the
meaning of absolutely indispensa])le; the more usual meaning,
and the one that should undoubtedly be given to it in the
present case, is "reasonably necessary'" to secure the end in
view." See 3 Words & Phrases, 2d series, 535-539.
As to whether the structure covering the railroad track

must be considered to be merely an approach and not a part
of the bridge proper, and hence must be excluded in determin
ing the length of the bridge for the purposes of sec. 1321a, it
seems to me that the answer must be in the negative. You
have stated to me that the word "approach," as understood
by your department, applies to the fill that is necessary in
order to lead the street or highway onto the bridge. This
seems to be the definition adoptedby the courts;for instance,
the approaches of a bridge are

"whatever is 'necessary to connect the bridge with the
public roads or streets a I either end thereof, or to make such
roads or streets conform to the grade of the bridge.' "
Kearney Township v. Ballaniinc, 23 A. 821 (N. J.); Whitcher
V. Somerville, 138 Atass. 454.

I am convinced that the entire structure, from the point
at which its roadway leaves solid ground on one side to the
point where it strikes solid ground on the other side, is the
"bridge" as distinguished from the "approaches." Hence, it
is within the power of your commission to find that the
bridge in question

"will be necessarily more than four hundred seventy-five
feet .in length not including approaches."

RMH
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Criminal Law—Gambling—Articles taken with gambling
device should be returned to owner thereof if not in them

selves gambling devices.

April 6, 1921.
Frank W. Calkins,

District Attorney,
Wisconsin Rapids, Wisconsin.

You state in your letter of April 4 that you have received
the opinion of this department holding that money found
in slot machines that were confiscated belongs to the
owners thereof unless facts are shown to the contrary. You
also state that you have taken in addition to the money a
shot gun, rifle, lady's handbag, flash light, pipes, and numer
ous other articles, and you inquire whether these articles
should be destroyed or returned to the owners of the gamb
ling devices. Unless these articles were gambling devices
they should not be destroyed but should be returned to the
persons who are owners of the confiscated devices.
JEM

Corporations — Blue Sky Law — Certificates evidencing
ownership interest in assets of common law trust and right
to participate in profits of its business are "securities"
within meaning of sec. 1753—48, par. (c).

Disposition of company's securities partly for cash and
partly by crediting purchaser with discounts on goods bought
at company's store constitutes "sale" of such securit'es

within meaning of sec. 1753—'18, par. (f). Stats.

April 6, 1921.
G. S. Canright, Director,

Securities Division,

Railroad Commission.

With your letter of April 1 you submit a new plan whereby
the Co-operative Society of America proposes to dispose of
its "beneficial interests" in this state without complying
with the securities law, and you inquire whether these
beneficial interests are "securities," and whether the trans
action constitutes a "sale" within the meaning of that law.
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In an opinion under date of February 3, 1921,* I advised
you that the Co-operative Society of America was a "com
pany" within the meaning of sec. 1753—48, par. (b), Stats.,
and that its "beneficial debentures" were "securities" within

the meaning of sec. 1753—48, par. (c). The plan as now
modified provides:

First, the contribution of the subscriber is to be evidenced

by a certificate of beneficial interests of a par value of fifty
dollars each, entitling him to his pro rata share of

"all participating distributive benefits and profits of the
Trust Estate."

There is no provision, as in the case of the original debentures,
that Hie amount contributed is to be repaid in the future;
on the contrary, it is to become a "permanent addition to
the Trust Estate."

Second, the subscriber, in paying for his "beneficial in
terests," pays a certain amount in cash at the time of making
the subscription, and the remainder is payable at his option,
either in monthly cash installments, or by monthly credit
of a 5% discount to which he is entitled on all purchases made
at the Society's store. His subscription is also to be credited
with 4T^% interest upon his partial payments. If in any
month his 5% discounts are not sufficient to meet his in
stallment due in that month the balance is to be paid in
cash.

I am clearly of the opinion that the "beneficial interests"
are "securities," and the method of disposing of them is a
"sale" under sec. 1753—48, Stats., and that the proposed
business cannot be lawfully transacted in this state until
the provisions of the securities law have been complied with.
The reasons for my conclusions are as follows:

1. Sec. 1753—48, par. (c), defines securities as including
any

"evidences of indebtedness or of title which constitutes
evidence of, or is secured by, title to, interest in or lien upon
any or all of the property or profits of such company."

Under Ihe proposed plan the contribuHon to be made by
the subscriber will become a permanent part of the trust

•Page 81 of.this volume.
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estate which constitutes the assets of the Society. The
certificate which he receives will evidence his interest in
that estate or property. In fact, the subscription blank itself
states that

"my interest in the Estate will be evidenced by a certificate
foj' beneficial interests of a par value of
Fifty Dollars (§50.00) each."

This certificate differs from the one issued under the old
plan in that the new one is evidence of "title to," or "in
terest in," rather than "lien upon," the Society's property,
but all of these subjects are equally within the statute.
Furthermore, the certificate is as much an evidence of the

subscriber's "interest in * * * the * * * profits of such
company" as was the old beneficial debenture. The sub
scription blank now proposed specifically provides that the
subscriber shall be entitled to his pro rata share of "all
participating distributive benefits and profits of the Trust
Estate." Certainly an agreement under which one is en
titled to participate in the profits of a company is an evidence
of his interest in those profits.

Elencc, the proposed certificate comes squarely within both
branches of the statutory definition of securities: it is an
evidence of interest in or title to the company's property
and an evidence of interest in the company's profits.

2. Sec, 1753—48, par. (f), defines a "sale" as including
"every disposition of a security which may be made for
value."

The subscription blank states that the subscriber agrees to
"pledge my trade to an amount, 5% of which will equal the
sum of Dollars ($ ), which sum I will pay
as hereinafter set forth, * *

The blank further states:

"I have paid Dollars ($ ) herewith,
balance to be paid in trade discount or in cash, at my option."

On the back of the blank appears this provision:

* Where the purchases are not so large as to yield
sufficient discount to pay the installments on subscriptions,
the co-operator shall pay the difference in cash * *
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Thus there is not only an initial payment of cash, which
certainly constitutes value, but there is an obligation on the
subscriber's part to buy goods at the company's store up
to a certain total each month, and if he does not buy enough
in any month to make his 5% discount pay that month's in
stallment of his subscription, he is to pay the balance in
cash. Both the cash payments and the obligation to trade
at the store arc "value."

But even if there were no cash payments, and if the 5%
discount could be regarded as a mere gift, so that the certi
ficate finally issued to the subscriber would be simply a
bonus upon his purchases of merchandise, the transaction
would fall squarely within sec. 1753—48, par. (f), which
reads:

"* * * Any securities given or delivered with, or as a
bonus on account of any purchase of securities or any other
thing shall be conclusively presumed to constitute a paii of
the subject of such purchase and to have been sold for value."

RMH

Corporations—Articles of incorporation which provide for
giving a share of common stock without par value to each
purchaser of a share of preferred stock violate sec. 17596,
Stats.

April 6, 1921.
Honorable Elmer S. Hall,

Secretary of State.
In your letter of March 28 you inquire whether it is

proper for you to accept for filing the proposed articles of
incorporation of the "Hartford Building and Securities
Company," which provide for a capital of 1,500 shares of
preferred stock of SlOO par value, and 3,000 shares of com
mon stock having no par value, with the further provision
that

"one share of common stock shall be given with each share
of preferred stock to the purchasers of the preferred stock."

I am of the opinion that these articles violate sec. 17596,
Stats., which provides that stock without par value
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"may be issued by the corporalion from lime to time for such
consideration as may be fixed from time to time by the board
of directors thereof."

This language clearly negatives the idea that stock without
par value may be given away in the manner proposed in
these articles. It must be issued for a consideration fixed
by the board of directors. That consideration cannot be
treated as be.ing furnished by the payment of SlOO for a
share of preferred stock, for it would be unlawful under sec.
1753 to sell the preferred stock for less than $100 per share.
If the preferred stock is sold above par, it might be proper to
consider the premium as the consideration for the nonpar-
value stock, but under sec. 175% that consideration would
first have to be fixed by the directors, and furthermore, the
premium would have to be accounted for upon the books of
the company as proceeds of common stock, and not as pre
mium on preferred stock.

Until the articles are so modified as to restrict the "giving"
of common stock with preferred stock to those cases where
the preferred stock is sold sufficiently above par to cover the
price previously fixed by the board of directors for the non
par-value stock, the articles must be deemed to authorize
an unlawful transaction. This being the case, it is your duty
to refuse to accept and file them. 1 Fletcher Cyc. Corp.
sec. 212.

RMH

' Corporations — Co-operative Associations — Co-operative
association organized under sees. 1786.e—-1 to 1786e—17,
Stats.; has no power to issue preferred stock.

April 6, 1921.

Edward Nordman, Director,
Division of Markets.

I have your letter of March 31, inquiring whether pre
ferred stock may be issued by a co-operative association
organized under the provisions of sees. 1786c—1 to 1786e—
17, Stats.
A careful examination of the sections referred to, in their

relation to the statutes governing ordinary corporations,
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convinces me that your inquiry must be answered in the
negative. The law relative to the organization and operation
of co-operative associations is clearly intended to be a special
code, complete in itself, and at some points inconsistent with
the code of laws governing ordinary corporations. For
instance, no stockholder is permitted to have more than one
vote, regardless of the amount of stock he owns (sec. 1786c—
8); a quorum at meetings consists of 10% of the stockholders
instead of a majority as in the case of ordinary corporations
(1786e—•12a); the method of disposing of the profits of the
association is regulated in great detail (1786c—13), and the
declaration of dividends, in case there are net profits, is
made mandatory instead of being left to the discretion of the
directors (1786e—14). In view of these stril-ing dilTerences
between the co-operative association and the ordinary
corporation, it seems clear to me, as already stated by one of
my predecessors in IV Op. Atty. Gen. 162, 164, that

"sees. 1786c—1 to 1786e—17 present a complete, compre
hensive and exclusive plan for the organization, government
and management of co-operative associations, and no other
provision of the statutes relating to other corporations ap
plies thereto unless specifically made so applicable."

Sec. 1759a, which is the statute from which ordinary
corporations derive their authority to issue preferred stock,
enumerates the following characteristics of such stock: it
may be preferred as to dividends; such dividends may be
cumulative; it may be preferred in the distribution of the
corporate assets other than profits; provision may be made
for its redemption; and its voting power may be denied or
restricted. Of these provisions the most prominent, is the
preference with reference to dividends, and such preference
would be clearly inconsistent with the detailed scheme pre
scribed for distribution of the profits of co-operative associa
tions in sec. 1786e—13. This furnishes an additional reason
for holding that the issuance of preferred stock is beyond the
power of a co-operative association.
RMH



Opinions of the Attorney-General 337

Bridges and Highways—Relocation—Upon relocation of
part of trunk highway for construction which necessitates
acquisition of right of way, county state road and bridge
committee must procure same; committee has no discretion.

April 6. 1921.
Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin.

It appears from your letter of April 4 that the state high
way commission has determined upon and surveyed a re
location of a portion of state trunk highway 78, and that
such relocation necessitates the purchase of land; that the
contract for the construction has been let, pursuant to the
provisions of sec. 1316, but the county state road and bridge
committee does not look with favor upon the relocation and
is inclined to refuse to purchase the necessary right of way.
In connection with those facts you raise the question whether
the provisions of subsec. 7, sec. 1315 are mandatory, or the
county committee has some discretion in the purchase of
such lands.

If we begin with the act of congress granting federal aid
for the construction of the state trunk highway system., we
find that the designation of the rules which shall constitute
said system is vested in the stale highway commission,
subject to approval by the departm,ent of agriculture of the
United States government. The state statutes, in keeping
with the act of congress, empower the state highway com-
m.ission to lay out the system of roads which shall constitute
state trunk highway systems. Sec. 1313, subsec. 1. Subsecs.
3 and 8 of the section just named, by express provision or
necessary implication, authorize changes to be made by the ,
highway commission in said system when the matter of
constructing the same is taken up. The state highway com
mission has the initiative in the construction of roads in

said system, and the counties are compelled, without dis
cretion, to supply their share of the necessary'' funds. Sub
secs. 4, 5 and 6, sec. 1315.

Since the federal aid act was passed, the state aid statutes
have been amended to harmonize the two acts. Subsec.

2, sec. 1317/72—-1 novy; provides:
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"(a) Whenever it shall be deemed necessary for the proper
construction, improvement or maiulcnance of any state
trunk highway * * * to change or relocate any * * *
portion of any such highway, the state iiighway commission
* * * shall file a plat thereof sliowmg the existing location
and the proposed change witli the chairman of the county
state road and bridge committee. It shall thereupon be the
duty of the county state road and bridge committee of the
county in which such change or relocation is located to deal
by contract if practicable with the owners of the premises
to be affected by such change and to make provision for
such change within thirty days after the filing of the plat
with the said chairman. The same to be evidenced by an
order reciting the facts entered by such committee upon
its records which order shall be conclusive evidence of the
relocation. * * * The cost of the lands acquired to make
such change or relocation,* * * in the case of federal aid
construction, shall be payable out of the county funds or
out of the joint slate and county funds if the statutes per
mit; * * *.
"(b) In case the county committee cannot acquire at

what they consider a reasonable cost Ihe lands required for
such change or relocation, said committee is authorized to
accomplish such change by exercising the right of eminent
dornain and the proceedings shall be as provided in sub
section 3 of section 1317m—6 for the acquirement of right
to take stone of other materials for public use."

It appears quite plain from the statutes already quoted
that once the state highway commission has decided on a
relocation, for construction purposes, of a portion of the
trunk system, and right of way must be acquired, the duty
of acquiring it is imperatively cast upon the county state
road and bridge committee. But in addition to those stat
utes, we have also the provision to which you called atten
tion, namely, subsec. 7, sec. 1315:

"(a) Each county shall acquire any lands or right of
way necessary to be obtained in order to properly locate or
widen the right of way of any section of highway to be im
proved. The county shall take title to such lands as are
required to be purchased under this subsection and the land
purchased shall be of the dimensions sliown on the plans
approved by the United States department of agriculture.
The cost of such acquirement shall be considered a portion
of the cost of the work, and shall be paid by the county out
of the county funds provided for the improvement; and the
total of such costs shall be deducted from the sum paid into
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the slate Lreasiiry by the county, as the county's share of
the cost of such improvement.
"(b) Nothing in this subsection shall prohibit the pur

chase of such land under the provisions of sections 1317/7?—1
to 1317m—15, inclusive, of the statutes, and paying for
the same just as for lands purchased for right of way in
accordance witii said sections.
"(c) If it shall be necessary to condemn any lands * * *

such may be taken by the county by proceeding in accord
ance with the provisions of sections 694c, 694d, and 694e,
of the statutes."

Thus we see that the county authorities may proceed
under various statutes for acquiring the necessaiy right of
way. Sees. 694c, —d, and —e of the statutes liave been re
pealed, but they are still available for condemnation under
and pursuant to subsec. 7, sec. 1315, Stats., in which the re
pealed sections are referred to. The repealed sections, for the
purposes in hand, are to be regarded as though physically
incoi'porated into the statute which refers to them. Flanders
V. Merrimack, 48 Wis. 567. Quite likely the procedure could
also be had under ch. 32.

But as to whether the county authorities are obliged to
acquire the necessary right of way, it seems to us quite
plain that the statutes are mandaj.ory. The committee
lias no discretion with reference thereto. It is bound by
statute to acquire the right of way in some manner or other.
EEB

Courts—Prisons—Prisoners—Prisoner who is needed as

witness in court must be secured by writ of habeas corpus ad
iestificandum.

April 6, 1921.

M. J. Tappins, Secretary,
Board of Control.

In your letter of April 2, which was received April 4, you
enclose a letter received from Mr. Coles, the superintendent
of the stale reformatory, in Avhich he says that the United
States federal court of Milwaukee has served upon him a
subpoena and also for two of the inmates, to be served
through him, to appear in the federal court April 6 to give
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testimony at a trial in Milwaukee; that he has informed the
ofTicer that it is his opinion that it would be necessary to
obtain a writ of habeas corpus ad lestificandum. He also says
that he would like to have a ruling from the attorney general's
ofTice on the matter, as these cases come up in one form or
other three or four times a year, and that he wished a specific
ruling whether he should honor a subpoena of the federal
or state courts.

You ask for my opinion as to whether Mr. Coles is obliged
to take the two inmates of the reformatory to the federal
court at Milwaukee to give testimony in a trial under these
subpoenas. Sec. 3449, which is the last section in ch. 147,
which chapter deals with the writ of habeas corpus, provides
as follows:

"Nothing contained in this chapter shall be construed to
restrain the power of any court to issue a writ of habeas
corpus, when necessary to bring before them any prisoner
for trial in any criminal case lawfully pending in the same
court, or to bring any prisoner to be examined as a witness
in any action or proceeding, civil or criminal, pending in
such court, when they shall think the personal attendance
and examination of the witness necessary for the attain
ment of justice."

You will note that it says that nothing in said chapter
can be construed to restrain the power of any court for a
writ of habeas corpus ad iestificandum. This language is
broad enough to include the federal courts, and it is a well
recognized principle of law that if a witness, whose testi
mony is material, is confined in a prison or jail his attendance
is secured by means of the writ known as "habeas corpus ad
testificandum." See 3 The Law of Evidence by Jones,
par. 803; 40 Cyc. 2160; In re Thaw, 166 Fed. 71.
I know of no other way in which a prisoner can be secured

in court for the purpose of testifying, and a subpoena issued
to an inmate of an institution cannot be complied with for
the reason that there is no statutory authority for such
procedure. You are therefore advised that unless a writ of
habeas corpus ad testificandum is secured, it will not be
necessary for Mr. Coles to produce the two inmates in court.
JEM
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Legislature—Words and Phrases—Freedom of the Floor—
Freedom of the floor of £ssembly covers that part of floor
which is reserved to members of assembly during a session.

April 6, 1921.
Honorable Riley S. Young,

Speaker of the Assembly.
You have submitted to m.e Resolution No. A., which was

recently passed by the assem,bly," and which purports to deny
to Glenn P. Turner, a former member of the assembly, the
freedom of the floor. You ask for an opinion as to the right
of the sergeant at arms to exclude Mr. Turner, under said
resolution, and as to the extent of such exclusion.

Said resolution sets forth that a number of petitions have
been m.ailed to the district of Assemblyman H. W. Stokes,
which petition is set out in full in the resolution, together
with the letter which accompanied the same. The petition
requests Mr. Stokes to work for Progressive measures or to
resign from, the assem.bly and stand for a new election to de
termine whether he is truly representing the majority of the
people of his district. The letter accompanying said petition
requests that'the recipient attend to the circulation of the
petition at once, and that after securing as many signatures
as possible he return the same 1o Mr. Glenn P. Turner, at
119 W. Main St., Madison, Wisconsin, who will see that the
petitions get to the chief clerk. Said resolution also contains
the following:

"WiiERE.AS, The author of said petition and communica
tion is one Glenn P. Turner, who gives his address as 119
West Main Street, Madison, Wisconsin, who is a lobbyist
and an ex-member of this house, and as such has had the
courtesy of the house and the committee rooms thereof;
now, therefore, be it
"Resolved, That we condemn and denounce said Glenn

P. Turner for this attempted intimidation and coercion of a
member of this legislature, and do hereby instruct and order .
the sergeant-at-arms to deny the freedom of the floor of this
house during the remainder of the session to the said Glenn
P. Turner."

This resolution puiports to deny the fieedom of the floor
of the house, during the remainder of the session, to said
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Glenn P. Turner. Your question does not involve the extent
of the powers cf the assembly in such matters as these.
It necessitates, hcwever, an interpretation of your lesolution.
The freedcm of the floor of the assembly is secured for

certain parties and denied to others by Rule No. 12. Official
Legislative Manual and Directory for 1921, p. 44. Said Rule
No. 12 reads thus:

"Persons of the following classes, and no other, shall be
admitted to that portion of the floor of the assembly re
served to members during a session thereof, viz.; The gover
nor, lieutenant goveimor, members of the legislature, state
officers, regents of the university, regents of the normal
schools, members of congress, judges of the supreme court
and other courts, ex-members of the legislature, not engaged
in defeating or promoting anij pending legislation, all editors
of newspapers within the state, and reporters for the press
who confine themselves to their professional duties, and
such other persons as the presiding officer upon the order of
the house may invite."

This rule gives to the parties enumerated the freedom of
that portion of the floor of the assembly reserved to members
during a session thereof, and denies the freedom of this
portion of the floor to all others. The parties enumerated are
the only ones who are entitled to this right, for the rule ex
pressly says "and no other." Ex-raembeis of the legislature
not engaged in defeating or prcm.oling any pending legisla
tion arc granted the right of admittance to this portion of the
floor. The public in general is not admitted to the privileges
of the floor. By your resolution ycu have denied to Mr.
Turner the privileges of the floor, which are denied to the
public, and Mr. Turner now is in the same class as the or
dinary citizen who is not enumerated as within the classes
of persons named in said Rule No. 12.
I am strengthened in my conclusions by the provisions of

sec. 4482f, which reads:

*  "It shall be unlawful for any person employed for a
pecuniary consideration, to act as legislative counsel or
legislative agent, as defined by sections 4482a to 4482^,
inclusive, to go upon the floor of either house of the legisla
ture, reserved for the members thereof, while in session,
except upon the invitation of such house."
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Yoii will also note that Rule No. 12 applies only during a
session of the assembly. This resolution does not deny Mr.
Turner the right to appear before committees or to appear in
the assembly chamber proper when the legislature is not in
session, as before it convenes or after it has adjourned for the
day, or when the committee has a hearing in the assembly
chamber, for this would not be during a meeting or session of
the assembly.
The view that I have taken of this matter is strengthened

by a reference to Rule No. 34 of the house of representatives,
which grants the freedom of the floor to certain parties
therein enumerated. See 5 Hinds' Precedents, p. 1107. Said
Rule XXXIV provides:

"The persons hereinafter named, and none other, shall be
admitted to the Hall of the House or rooms leading thereto,
viz.:"

Then follows an enumeration of persons. The persons
enumerated in said rule are spoken of as having the privileges
of the floor during sessions of the house, and those not enum
erated as not having such privileges.
This rule is somewhat similar to Rule No. 12, except that

the meaning of the word "floor" is not defined in the rule of
the assembly as it is in the rule of the house of representatives.
In the case of the house of representatives, it specifies the
halls of the house and the rooms leading into it, while Rule
No. 12 describes the area only as that portion of the floor of
the assembly resei'ved to members during the session thereof.
You are therefore advised that under the resolution in

question the sergeant at arms is authorized to deny Mr.
Glenn P. Turner the privileges of that part of the floor which
is denied to the public in general.
JEM
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Banks and Banking—It is violation of see. 2024—50,
Stats., for person not engaged in banking business to ad
vertise himself as Wisconsin representative of bankers
located in another state.

April 7, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
I have your letter of April 5, submitting a letterhead in

use by George M. Forman &. Company, Inc., of Milwaukee,
and inquiring whether such letterhead violates the provisions
of sec. 2024—50. The letterhead contains at the top the
language:

"GEORGE M. FORMAN AND CO., INC.
Farm Mortg.ages and Municipal bonds

First Wisconsin National Bank Building
Milwaukee"

and at the bottom of the sheet:

"Exclusive Wisconsin Representative of George M. Forman
& Company—Farm Mortgage Bankers—Chicago and
Boston. Thirty-five years without loss to a client."

The material portion of sec. 2024-50 reads:

"* * * It shall be unlawful for any person, copartnership
or corporation to use the word 'bank,' 'savings bank,'
'banking' or 'banker' or the plural of any such words, in
any other business or in connection with any other business
than that of the business of banking as defined and author
ized under the provisions of this chapter."

You also submit a letter from Messrs. Drew, McMahon &
McMahon, by Mr. Walter Drew, in which the contention is
made that the use of the letterhead does not violate the

statute.

It appears that George M. Forman and Co., Inc., is a
Wisconsin corporation, while George M. Forman and
Company is an Illinois corporation. In order to avoid con
fusion, due to the similarity of the names, I shall refer to them
respectively as the Wisconsin corporation and the Illinois
corporation. It is conceded that the Wisconsin corporation
is not doing a banking business under .our state banking
law.
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Mr. Drew's contention is that the letterhead does not
advertise that the Wisconsin corporation is doing a banking
business, but simply that it is a representative of a Chicago
and Boston concern which, for all that appears, may have a
perfect right to use the name "bankers" in the states where
it does business. It is claimed that the situation is entirely
analogous to that of an attorney who may advertise on his
letterhead that he is the local attorney for a foreign bank.

I cannot agree to the soundness of this contention. There
is a vast difference between stating that one is the Wisconsin
attorney for a foreign bank and stating that one is the
Wisconsin representative of such bank. The former statement
implies that the business done for the bank in Wisconsin is
legal business; the latter, that it is banking business. As
Mr. Drew himself points out, the evil that the statute is
intended to remedy is the use of terms calculated to create
the impression that one is authorized to do a banking
business when he is not. This evil, to my mind, is very aptly
illustrated by the distinction between the "Wisconsin
attorney" for a foreign bank and the "Wisconsin representa
tive" of such bank.

I agree with Mr. Drew that the statute, if read literally,
would lead to the absurdity of prohibiting even a national
bank from doing business in Wisconsin, and would likewise
prohibit an attorney from adverlsing that he was the local
attorney for a foreign bank. The statute broadly prohibits
the "use" of the word "bank," or other words having the
same root, "in connection with any other business" than that
of banking as authorized by the state law. I further agree
with Mr. Drew that the legislature cannot have intended the
law to apply so broadly as its literal terms would require,
and that it must be so construed as to avoid the absurdity
that he suggests. But when the statute is restricted to its
proper meaning, namely, that persons who do not do a
banking business in this state must not call themselves
bankers, it still seems to me that the letterhead in question
violates the statute. When one calls himself "exclusive

Wisconsin representative" of a foreign bank without ex
plaining that he represents that bank only on matters which
are outside of the scope of banking business, he is for all
practical purposes holding hiro.self out as a banker. Theword
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"representative" is about as broad a word as could be
selected to indicate that the Wisconsin corporation is doing
the business of the Illinois corporation in this state. I there
fore am unable to agi'ee with Mr. Drew's contention that the
language at the bottom of the letterhead is merely descriptive
of the Illinois corporation; in my opinion it is also descriptive
of the business done by its representative, the Wisconsin
corporation, and since that business is not in fact a banking
business, the language violates sec. 2024—50.
In so far as the foregoing conflicts with an opinion rendered

by this department to your predecessor, July 12, 1916
(V Op. Atty. Gen. 559), the latter opinion is overruled. It
was there held that sec. 2024—50 was not violated by a
Milwaukee man who advertised himself as district manager
of The Banking Corporation of Montana. The ground of the
opinion was that the business actually done by the individual
was not in fact a banking business, hence he did not violate
the first sentence of sec. 2024—50, which prohibits persons
"engaged in the business of banking in this state" from doing
certain things. The opinion pays no attention to the second
sentence of sec. 2024—50, which is the one that applies to the
present case.

RMH

Constitutional Law—Public Ofificers—Superintendent of
Highways—Legislature m.ay authorize town supervisors to
choose one supeivisor superintendent of highways.

April 7, 1921.
Honorable Henry E. Roethe,

State Senator.

In response to your request for an opinion as to the validity
of Bill No. 271, S., you are advised that we see no constitu
tional objection. We can think of no. provision of the state
or federal constitution that said bill would conflict with, if
enacted into a law.

It provides that when a town supervisor acts as super
intendent of highways, his duties as supervisor relative to
highway matters shall be performed by the town clerk.

I deem it proper in this connection to mention the fact that
this office has heretofore expressed the opinion that the offices
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of supervisor of a lowTi and to\\Ti superintendent of highways
are incompatible and cannot be held at the same time by
the same person. Bill No. 271, S., does not expressly provide
that a supervisor may be appointed superintendent of high
ways. That bill leaves the appointment to inference. If it
is the intention of the legislature that these two ofiices may
be held by the same person, it would seem much better to
make a direct statutory declaration to that effect than to
leave the matter to inference and therefore open to argu
ment.

Subsec. 4, sec. 1230 directs that all payments for town
highway work and materials shall be made by orders drawn
on the towTi treasurer and

"each order shall bo signed by the town superintendent of
highways and countersigned by the town chairman * *

This bill proposes to add to sec. 1230 a subsection to be
numbered (4a) which reads:

"Whenever the town chairman shall have been appointed
town superintendent of highways all town highway orders
shall be countersigned by the town clerk instead of by the
town chairman."

The obvious effect and purpose of such addition is to avoid
having the same person sign and countersign the highway
orders. Whenever the chairman is the superintendent, of
highways he will in obedience to subsec. 4 sign the town
highway orders and but for an amendment to said subsec
tion he would also as chairman of the town countersign the
orders. The proposed amendment takes from him the duty
and authority to countersign such orders when he is both
chairman and superintendent and recjiiires the town clerk
to countersign under those circumstances. The result is
that in eveiy event the highway orders will be signed by the
superintendent of highways-and when that ofTice is not held
by the town chairman, they will be countersigned by the
town chairman. When both ofTices arc held by the same
person the countersigning of those orders will be by the town
clerk.

EEB
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Municipal Corporations—Public Buildings—Public Officers
—Wisconsin Statutes—^Statutes in general language do not
apply to state.

Sees. 2394—41 to 2394—71, inclusive, do not apply to
state, especially in carr^dng out its governmental functions.

Whether sees. 2394—41 to 2394—71, inclusive, apply to
counties, towns and other political subdivisions of state not
decided.

Term "public buildings," as used in sees. 2394—41 to
2394—71, inclusive, does not include buildings used ex
clusively for carrying out governmental functions of state.

Liability of heads of departments for failure to comply
with sees. 2394—41 to 2394—71, inclusive, discussed.

April 7, 1921.
E. E. WiTTE, Secretary,

Industrial Commission.

Sec. 2394—41, Stats., provides:

"The following terms as used in sections 2394—41 to
2394—71 of the statutes, shall be construed as follows:
"(1) The phrase 'place of employment' shall mean and

include every place, whether indoors or out or underground
and the premises appurtenant thereto where either temporary
or permanently any industry, trade or business is carried on,
or where any process or operation, directly or indirectly
related to any industry, trade or business, is carried on, and
where any person is directly or indirectly, employed by
another for direct or indirect gain or profit, but shall not
include any place where persons are employed in private
domestic service or agricultural pursuits which do not involve
the use of mechanical power.
"(2) The term 'employment' shall mean and include any

trade, occupation or process of manufacture, or any method
of carrying on such trade, occupation, or process of manu
facture in which any person may be engaged, except in such
private domestic service or agidcultural pursuits as do not
involve the use of mechanical power.
"(3) The term 'employer' shall mean and include every

person, firm, corporation, agent, manager, representative
or other person having control or custody of any employ
ment, place of employment or of any employe.
"(4) The term 'employe' shall mean and include every

person who may be required or directed by any employer,
in consideration of direct or indirect gain or profit, to engage
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in any employment, or to go" or work or be at any time in
any place of employment.

"(12) The term 'public building' as used in sections 2394—
41 to 2394—71 shall mean and include any structure used in
whole or in part as a place of resort, assemblage, lodging,
trade, LrafTic, occupancy, or use by the public, or by three' or
more tenants.

"(13) The term 'owner' shall mean and include every
person, firm, corporation, state, county, town, city, village
manager, representative, oflicer, or other person having
ownership, control or custody of any place of employment or
public building, or of the construction, repair or maintenance
of any place of employment or public building, or who pre
pares plans for the construction of any place of employment
or public building. Said sections 2394—41 to 2394—71,
inclusive, shall apply, so far as consistent, to all architects
and builders."

It will be noted that the terms "place of employment,"
"employment," "employer," and "employe" all refer to
some industry, trade or business carried on for gain or profit
either directly or indirectly. The slate in carrying on its
governmental functions is not, in my opinion, within the
meaning of this statute, carrying on any industiy, trade
or business for the purpose of gain or profit. The stale
capitol building, the slate prison, the several institutions
that are under the charge of the board of control and many
other buildings in which the state carries on its govern
mental functions are not, within the meaning of this statute,
places of employment; the state, as to such governmental
activities, is not an employer; and the state employes en
gaged upon such work are not employes within the meaning
of this statute.

The term "public building" as used in this statute has a
different meaning than that ordinarily understood. The
statute itself defines what this term shall m.ean. Apparently
it means theatres, dance halls, apartment buildings, tene
ments, and other places to which people resort for the pur
poses of amusement, entertainment, or as tenants where
there are three or more tenants therein. The phrase does
not include those buildings owned by the public and used
for the purpose of carrying on the governmental functions.

Sec. 2394—51 provides:
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"The industrial commission is vested with the power and
jurisdiction to have such supervision of every employment,
place of employment and public building in this state as may
be necessary adequately to enforce and administer all laws
and all lawful orders requiring such employment, place of
employment or public building to be safe, and requiring the
protection of the life, health, safety and welfare of every
employe in such employment or place of employment and
every frequenter of such place of employment, and the safety
of the public or tenants in any such public building."

Sec. 2394—52 provides:
t

"It shall also be the duty of the industrial commission,
and it shall have power, jurisdiction and authority:

"(3) To investigate, ascertain, declare and prescribe what
safety devices, safeguards or other means or methods of
protection are best adapted to render the employes of every
employment and place of employment and frequenters of
every place of employment safe, and to protect their welfare
as required by law or lawful orders, * * *.
"(4) To ascertain and fix such reasonable standards and

to prescribe, modify and enforce such reasonable orders for
the adoption of safety devices, safeguards and other means
or methods of protection to be as nearly uniform as possible,
as may be necessary to carry out all laws and lawful orders
relative to the protection of the life, health, safety and wel
fare of employes in employments and places of employment
or frequenters of places of employment.
"(5) To ascertain, fix and order such reasonable stand

ards, rules or regulations for the construction, repair and
maintenance of places of employment and public buildings,
as shall render them safe."

Sec. 2394—70 provides:

"If any employer, employe, owner, or other person shall
violate any provisions of sections 2394—41 to 2394—55,
inclusive, of the statutes, or shall do any act prohibited in
sections 2394—41 to 2394—71, inclusive, or shall fail or
refuse to perform any duty lawfully enjoined, within the
"time prescribed by the commission, for which no penalty
has been specifically provided, or shall fail, neglect or refuse
to obey ajiy lawful order given or made by the commission,
or any judgment or decree made by any court in connection
with the provisions of sections 2394—41 to 2394—71, in
clusive, for each such violation, failure or refusal, such em
ployer, employe, owner or other person shall forfeit and pay
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,into the state treasury a sum not less than ten dollars nor
more than one hundred dollars for each such olTense. It
shall be the duty of all officers of the slate, the counties and
municipalities, upon request of the industrial commission, to
enforce in their respective departments, all lawful orders of
the industrial commission^ insofar as the same may be
applicable and consistent with the general duties of such
officers."

It is a well known principle of law that statutes in general
language are not to be construed as applying to the sovereign
to its hurt. The state, of course, is the sovereign. For that
reason, unless we can spell out of these statutes, either by
specifie provision or necessary implication, that it was the
intent to bind the state, the laws do not apply to it. As I
have stated heretofore, the definitions seem to make it
clear that they do not apply to the governmental functions
of the state. On the other hand, the word "o\vner" is made
specifically to include the state, and all officers of the slate
are required upon request of the industrial commission to
enforce in their respective departments all lawful orders of
the commission in so far as the same m.ay be applicable and
consistent with their general duties. It may be that the
state at this tim.e is engaged in some business or occupation
for profit or gain. No such instances occur to ro.e at this
writing, but if the slate should adopt the suggestion that has
been made and establish its own cement plants, it may be
that as to that it would be construed to be an employer and
those engaged in the work at such plant as employes.
Generally speaking, I am of the opinion that these several
provisions do not apply to the state, especially-- as related to
the carrying out of its governmental functions.

Whether the same rule is applicable in the case of counties,,
towns, and other political subdivisions of the state is a'close
question. There is at the present time pending in the circuit
court for Dane county a case involving the question of
whether a to-vm is subject to the provisions of the child
labor law. That case is to be argued April 19, unless some
change in arrangements is made. The decision in that case
will have a very material bearing upon the question now
under consideration, and until that case is decided I prefer
not to express any official opinion upon it.
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If the provisions of sees. 2394—41 to 2394—71 are ap
plicable to the state and its several political subdivisions,
then if any employe is injured by reason of the failure of the
state or such political subdivision to comply with any lawful
order of the commission issued pursuant to such sections,
the employe is entitled to the additional compensation pro
vided for by subd. (h), subsec. (5), sec. 2394—9.

If the head of a department is vested with authority to
adopt the safety devices and comply with the safety orders
issued by the commission and fails to do so, and an employe
is injured by reason of the failure to comply with such order,
then probably the state or its political subdivision required
to pay increased compensation because of such failure could
recover the amount of such increased compensation from the
head of the department so responsible. In this connection,
however, it should be noted that in many instances the head
of the department has no such authority. The authority
to make such necessary changes is generally vested in the
legislative branch of the state or of the particular political
subdivision involved, and the head of Ihe department would
be without authority in the matter.
I cannot believe that the legislature contemplated that the

industrial commission should have power to order extensive
changes in the several buildings of the state for the safety of
the employes, which orders should be binding upon the
superintendent of public property or other officer or board
having charge of such buildings, and subject the state to
increased compensation in case of failure to comply there
with. I have in mind the fact that two employes of the slate
have met with fatal accidents in the basement of the capitol
building because of what are plainly unsafe conditions in
such basement. Plainly, as it seems to me, the only body or
person that can order the requisite changes made is the
legislature itself. This is an additional reason for believing
that it was not intended, by the provisions quoted herein,
to include the state, especially when acting in its govern
mental capacity.

I believe this answers the several inquiries contained in
your letter of April 6.
WWG
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Education—School Dislricls—Bill No. 338, A., places
school districts consolidated under sec. 40.01 on same fooling
with consolidated school districts created by vote of electors
under sec. 40.15.

April 8, 1921.
Honorable W. W. Scribner,

Assemblyman.
You have called my attention to the provisions of Bill

No. 338, A., now pending in the assembly, and you desire
my opinion as to the effect of the provisions therein con
tained.

An examination of the statutes discloses that by sec.
40.01, town boards of supervisors, village boards of trustees
and city councils, have power, acting jointly or separately,
as the particular case under consideration may demand, to
alter school district boundaries and to create, "consolidate"

•or dissolve school districts.

In sec. 40.02, subsec. (2), the word "consolidated" appears
in connection with the duty of the town board, village board,
or city council, to deliver to a taxable inhabitant of a new
district "or of any consolidated district formed under their
authority" a notice describing the territory embraced therein
and fixing a time and place for the first district meeting.
In connection with the duties of this office to examine

applications for loans from state trust funds by school dis
tricts created under the provisions of sees. 40.01 and 40.02,
I have discovered that many school districts so created con
sider themselves consolidated school districts, and have in
cluded as a part of their corporate name the word "con
solidated," although the statute, by sec. 40.03, does not
authorize a school district to use, as a part of its corporate
name and style, the word "consolidated."

School districts consolidated under the provisions of sec.
40.15 are, by subsec. (2) of said section, authorized to be
known by the name and style of "Consolidated Rural
School District No of " (the town or village,
as the case may be, in which the school building is located
or proposed to be located). According to the interpretation
adopted by this department, only school districts consoli
dated in the manner prescribed by sec. 40.15 are entitled

12
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to the privileges and benefils given and allowed by said
sec. 40.15 and sec. 40.16.

It is my opinion that with the adoption of Bill No. 338,
A., school districts consolidated by town boards of super
visors, village boards of trustees and city councils, under the
provisions of sec. 40.01, will be placed upon the same footing
as school districts consolidated in the manner prescribed by
sec. 40.15. Any consolidation by order of the committee on
common schools of a county, on an appeal from a refusal of
the town boards or village boards of trustees or of a city
council to consolidate school districts, would also be entitled
to all the benefits and privileges given and allowed by the
provisions of sec. 40.15..
JTD

Counties—Refunds—Taxation—Tax Sales—^Tax sale to X
when county holds lax sale certificate is not a mistake which
goes to groundwork of tax, and therefore X is not entitled
to repayment under sec. 1184, Stats.

April 9, 1921.
George J, Leicht,

District Attorney,
Wausau, Wisconsin.

You state that a tract of land was sold to the county in
1915, pursuant to sec. 1138. The same tract was delinquent
for taxes the two following years and was sold to Mr. X.
At the tax sale of 1918 the land was again delinquent and Mr.
X desired to bid at the sale of that tract, but was informed
that the county held the certificate of 1915 and accordingly
the certificate on the sale of 1918 went to the county. He
has filed a claim against the county, based upon the tax
sale certificates he purchased in 1916 and 1917. The county
has offered to cancel its 1915 certificate and to assign its
later certificates and permit Mr. X to take tax deeds on his
1916 and 1917 certificates, and of course, upon the subse
quent ones after they have been assigned to him. He claims
that he was deprived of his right to protect his certificates
at the time and he now wants his money back. Upon those
facts you submit this question:
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"Must Marathon county refund Mr. X the amount he
paid for the two certificates with interest or can the county
require him to accept its oITer if he desires to protect him
self?"

Sec. 1191 provides:

"Real property upon which the county holds any certif
icate of tax sale shall continue liable to taxation and to
sale for unpaid taxes, and the county shall be the exclusive
purchaser at the sale; "" "" "* ♦ ♦ "

This provision of statute makes the tax sales to Mr. X
in 1916 and 1917 invalid. Gilbert v. Pier, 102 Wis. 334, 337.
But it does not follow that the county is obliged to refund

him what he has paid upon said tax sales. Undoubtedly his
claim is made under the provisions of sec. 1184, which pro
vides that if, after sale of lands for taxes, it shall be dis
covered that the sale or the certificate issued thereon was
invalid, the county board shall order refunded all moneys
paid for the tax sale certificate and subsequent charges
thereon, and subsequent taxes paid by the purchaser, with
interest, upon delivery of the certificate for cancellation.

"* * * But no sale, certificate, or conveyance shall be
deemed invalid within the meaning of this section by
reason of any mistake or irregularity in any of the tax
proceedings not affecting the groundwork of the tax; nor
shall any county be liable to pay or refund any moneys
by reason of any such mistake or irregularity."

The language last quoted was added to the statute by ch. 215,
laws of 1897, and while it did not afl'ect certificates issued
prior to the date of the amendment, there is no reason to
doubt that it should be taken at its face as to all certificates

issued subsequent thereto. Pier v. Oneida Co., 102 Wis. 338.
Beyond possibility of question, the invalidity of the certi
ficates issued in 1916 and 1917 does not go to the ground
work of the tax, and hence it follows that the purchaser at
those sales has no right to a refund from the county. Of
course, he may do as he likes about accepting the county's
proposition.
EEB
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Commerce — Trade Regulations — Corporations —• Trusts—
Conlracl between producer of gasoline and dealer whereby
each agrees to deal exclusively with the other for limited time,
in limited territory, is not unreasonable restraint of trade
and therefore is not void either at common law or under

state antitrust laws.

Contract whereby dealer in gasoline agrees with producer
that he will maintain resale prices in line with those of other
dealers in vicinity does not on its face violate state antitrust
laws; whether it is in fact unlawful depends upon extrinsic
circumstances.

April 9, 1921.
Edward Nordman, Director,

Division of Markets.
Referring further to your inquiry of March 26, relative to

the legality of a proposed contract between a cooperative
association and a gasoline company, which was partially
answered by this department under date of March 29,* with
a request that you submit a copy of the contract so that more
detailed advice could be given:

It appears from, the blank form of contract which you have
submitted that a mercantile company of Dubuque, Iowa,
is to appoint a certain co-operative association as its ex
clusive "agent" for the distribution of gasoline, kerosene
and lubricants in a designated territoiy^ the agent agreeing to
sell only the products of the m.ercantile company in such
territory, and further agreeing to sell them

"at a wholesale and retail price that is in line with the
selling price maintained by other companies and firms
handling similar products, grade and quality considered."

Although the word "agent" is used, the contract is really one
of sale and not of agency, since the agent is to pay for all
of the products

"cash on arrival of goods at destination, sight draft against
bill of lading."

There is no provision in the contract as to how long it shall
rem.ain in effect; on the contrary, it is provided that the con
tract shall not be subject to change, revision or cancellation,

•Page 296 of this volume.
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except by a written instrument "accepted by both parties
hereto."

The question which arises with regard to this contract is
whether it violates either the comjn.on law or the statute
law with respect to combinations or agreements in restraint
of trade. The provisions of the contract which may be
claimed to have such effect are; (1) the exclusive arrrange-
ment whereby each party is bound not to deal with anyone
else in the specified territory; and (2) the,requirement that
the dealer must maintain prices in line with those of other
dealers handling similar products.
The state antitrust laws are as follows:

"Section 1747e. Every contract or combination in the
nature of a trust or conspiracy in restraint of trade or com
merce is hereby declared illegal. Every person who shall
combine or conspire with any other person' to monopolize
or attempt to monopolize any part of the trade or commerce
in this state shall forfeit for each such offense not less than
fifty dollars nor more than three thousand dollars. * *

"Section 1791/ Any corporation organized under the
laws of this state which shall enter into any combination,
conspiracy, trust, pool, agreement or contract intended to
restrain or prevent competition in the supply or price of any
article or commodity in general use in this state, or con- .
stituting a subject of trade or commerce therein, or which
shall in any manner control the price of any such article or
commodity, fix the price thereof, limit or fix the amount or
quantity thereof to be manufactured, mined, produced or
sold in this state, or fix any standard or figure by which its
price to the public shall .be in any manner controlled or
established, shall, upon proof thereof, in any court of com
petent jurisdiction, have its charter or authority to do
business in this state canceled and annulled. * *

I cannot determine from, the contract itself whether in
terstate commerce will be in any way affected by the pro
posed dealings; if it is, then the statute to be considered is
the federal antitrust law. This statute, however, is practically
identical with our sec. 1747e, and our supreme court has
pointed out that, in view of the identity of language, the
Wisconsin law should receive the same construction that the
federal courts have placed upon the federal law. Pulp
Wood Co. V. Green Bay P. & F. Co., 157 Wis. 604, 625. Thus
we have for our guidance both the Wisconsin cases con-
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struing the state statute, and the large body of federal
cases construing the federal statute, and we need not be
particularly concerned with the question whether the state
or the federal statute applies to the case in hand.

I

Exclusive contract between producer and dealer

It cannot be questioned that the exclusive features of the
contract between the producer and the dealer operate as a
restraint of trade. They restrict each of the parties from
dealing as freely as he could deal in the absence of the con
tract. It has become a well established principle of common
law, however, that partial and reasonable restraints of trade
are not invalid, and the sam.e principle has been applied to
statutes such as our sec. 1747e. Thus our supreme court, in
a long line of cases, of which perhaps the most prominent
are My Laundry Co, v. Schmeling, 129 Wis. 597, and Eureka
Laundry Co. v. Long, 140 Wis. 205, has held that upon selling
a business or entering into an employment, the seller or the
employe may lawfully bind himself not to compete with the
purchaser or the employer for a given period, in a given
territory. The same principle - has been applied by the
courts to contracts, like the present one, creating an exclusive
arrangement for buying and selling the products of a manu
facturer or producer. As stated in 19 R. C. L. 139-140:

"It has been frequently held that a contract between a
single independent manufacturer and a single independent
de^er whereby the manufacturer agrees to sell his articles
exclusively to the dealer, and the dealer agrees to purchase
exclusively from the manufacturer, Avhere the territory
covered by the restriction consists of but a reasonable area,
is valid at common law when not monopolistic in tendency,
and there is no combination to control prices or to stifle
competition. Such contract is regarded as one of those minor
contracts in partial restraint of one party's right freely to
sell and of the other's right freely to buy which the common
law would hold to be reasonable as a fair protection of the
mutual interests of the parlies, and not injurious to the
public as tending to create a monopoly. Nor is such a con
tract in violation of a state antitrust act prohibiting con
tracts tending to lessen competition or control prices, particu-
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larly one which has" been construed as applying only to
contracts that tend to lessen or restrict competition to an
unreasonable extent."

The courts are always careful to point out, however, that
restraints of trade, to be reasonable, must be limited as to
territory. A contract which was not so limited was held
void by our court in Tecktonius v. Scott, 110 Wis. 441. In
the contract form, submitted to m.e, the territorial limitation
is left blank, so that there is no way of knowing whether the
restriction of territory in the contract as finally executed will
be reasonable or not. J am satisfied, however, from my
examination of the authorities, that a territory as large as a
county would not be held unreasonably large.
As to whether the restraint must also be limited with

respect to lime, the authorities are not uniform., but the
law of this state seems to be pretty well settled in the
affirmative. Although if is broadly stated in 9 Cyc. 527,
with citation of many authorities, that if an agreement is
reasonably lin?.ited with respect to space, it may be unlimited
as to time, our court has said a number of times that re
straints of trade, to be valid, must be

"limited, as to time, space, and extent of trade, to what is
reasonable under the circumstances"of the case." Tecktonius
V. Scott, 110 Wis. 441, 449.

See also Cottington v. Swan, 128 Wis. 321; My Laundry
Co. V. Schmeling, 129 Wis. 597, 605; Ruhland v. King, 154 Wis.
545; Rose v. Gordon, 158 W is. 414. In Rutiland o. King, supra,
a condition in a deed of real estate to the effect that a certain
brewery should have a perpetual monopoly of the sale of
beer upon the premises was held void expressly because of
the lack of limitation as to time. In the present case both the
contract itself and the restraint are entirely unlimited in
duration, and I believe that unless the contract is modified to
eliminate this feature the courts of this state would hold it
invalid.

It is my opinion, therefore, that so far as the exclusive
features of the proposed contract are concerned, the contract
will be valid if a reasonable limitation as to territory is
inserted in the blank space devoted to that subject, and if the
contract is modified, first, by inserting a limitation as to
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term or a provision for lermination at'the option of either
parly, and second, by providing that the exclusive features
of the contract shall remain operative only during the term
of the contract itself or for a definite period thereafter. These
modifications will make the contract very similar to the one
that Avas held valid in Eureka Laundry Co. v. Long, 146 Wis.
205.

II

Contract for resale at prices in line with those of other dealers

The provision for resale at prices

"in line with the selling price maintained by other companies
and firms handling similar products, grade and quality con
sidered"

is ambiguous in the use of the words "in line with" and in
failing to define the dealers whose prices are to be used as a
standard. I assume that dealers in the same vicinity are
meant and that "in line with" means "substantially the same
as." Perhaps the vague words "in line with" are intended to
give the dealer an opportunity to exercise some discretion
in cases where various dealers in his vicinity are selling at
various prices, for obviously, in such cases, his price could
not be identical with all of them.

The contract is thus a contract fixing a resale price to
be charged by the dealer, but it differs from the ordinary
contract of this kind in that it does not fix a definite resale
price but makes the prices of other dealers in the vicinity the
standard.

The leading case with respect to contracts between pro
ducers and dealers, whereby the resale price of a commodity
is fixed, is Dr. Miles Medical Co. v. John D. Park & Sons Co.,
220 U. S. 373. In that case the court held that a contract

which was a part of a country-wide system of contracts be
tween the medical company and local dealers, fixing the re
sale price of the medical company's products, was a violation
of the federal antitrust law. It was not held, however, that
all contracts fixing resale prices must be deemed invalid.
On the contrary, the court pointed out (p. 406) that cove-
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nants in reslraint of trade are susLained if reasonable both
with respect to the public and to the parties and limited to
what is fairly necessary for the protection of the covenanlce.

Since the Miles case was decided, the supreme courts of
two states have held that particular agreements fixing resale
prices were not invalid, distinguishing the Miles case on the
ground that it relates to a general system of contracts
alTecting the entire supply of a commodity. D. Ghirardclli
Co. V. Hunsicker, 128 Pac. 1041 (Gal); Fisher Flouring Mills
Co. V. Swanson, 137 Pac. 144 (Wash.). In the latter case,
after a lengthy discussion of the principles involved, the
court said, p. 147:

"* * * Perhaps the following is as near a complete def
inition as we can formulate from the adjudicated cases:
Contracts fixing prices as incidental to some main contract,
and involving Tess than a controlling part of a given com
modity in a given market, not proceeding from, nor tending
to create, or to maintain, a monopoly, will be sustained
when the restriction is, under the circumstances of the
particular case, reasonable in reference to the interests of
the parties, and reasonable in reference to the interests of
the public; that is to say, when the price fixed is fairly
necessary to the protection of the covenantee, and fair to
the public in that it furnishes only a reasonable profit to
the contracting parties."

The question of the validity of a contract fixing a resale
price has never been considered by the Wisconsin court.
The court has pointed out, however, that under our antitrust
law the validity or invalidity of a particular arrangement
must be judged according to the extent to which it causes an
unreasonable restraint of trade or unduly restricts competition.
In other words, our court has squarely adopted the "rule of
reason" that was adopted by the supreme court of the
United States in the Standard Oil Company and American
Tobacco Company cases (221 U. S. 1, 106). Pulp Wood Co. v.
Green Bay P. & F. Co., 157 Wis. 604, 619. This rule, as
applied to any particular contract, requires us to determine
whether it operates

"to the prejudice of the public interest by unduly restricting
competition or by unduly obstructing the due course of
trade" {Ibid. 620),
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and accordingly the contract may belong to one of three
classes:

"* * * Sometimes the essential facts may be so clearly
shown by the contract involved, if one is involved, that
further evidence is unnecessary to show that the restraint is
unlawful. There is another class of cases where the contract
in itself may present an innocent appearance, but when
considered in the light of other facts and circumstances, in
cluding the purpose for which it was made, the objects
sought to be accomplished and the results actually brought
about, the contract may be positively vicious. In such cases
the contract constitutes a link in the chain of evidence.
There is a third class of cases where the contract involved
shows some restriction of competition or some obstruction
of trade, but does not show whether such restriction or
obstruction is undue and unreasonable or otherwise. In
such cases it is necessary to resort to evidence dehors the
contract to ascertain whether it is void or valid." Ibid. 620.

It seems clear to me from a study of the cases that the
disposition of the courts is not to construe the antitrust laws
literally, but rather to apply them or not apply them accord
ing as the contract or combination in the particular case is
found to be prejudicial or not prejudicial lo the public
interest. Therefore it is not safe to generalize about partic
ular forms of contracts: for instance, it would be quite wrong
to conclude, from the decision of the supreme court in the
Miles Medical Co. case, that all contracts fixing resale prices
would be held void by that court. Such matters as the pur
pose of entering into the contract, whether the contract is
one of a multitude of similar ones covering the manufacturers'
entire output, the actual effects of its operation, and similar
matters, are all to be considered in determining whether
there is a violation of the law. Therefore, the fact that the
contract in question falls within the exact language of sec.
1791/—which condemns contracts that "fix any standard or
figure by which its price" (i. e., the price of any commodity)
"to the public shall be in any manner controlled or estab
lished"—does not settle the question of the validity of the
contract.

When we come to consider the facts of the particular case,
in order to determine whether the effect of the contract in
question will be to do those things which the statute (con-
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strued according to the "rule of reason" and not literally)
denounces, it is at once evident that the essential facts are
not before me at all. Just as the supreme court of this state,
in Pulp Wood Co. v. Green Bay P. & F. Co., 157 Wis. 604, was
unable to determine the validity of the contract there in
volved, upon demurrer to the complaint, in the absence of a
full development of the facts upon a trial, so I am unable to
go farther than to say that, in my opinion, the contract now
under consideration is not of the class which, on its face,
violates the antitrust laws. If it were one of a large number
of similar contracts, made by producers of gasoline with local
dealers, in such manner as to afTect a large part of the gaso
line supply in Wisconsin, it might well be that the contract
would violate the law. Obviouslj^ if there were five dealers
in a community and each one was bound by a contract not to
charge any different prices than the other four, the five con
tracts would be a most effective means of holding up prices,
to the prejudice of 1he public. On the other hand, if the
arrangement in question is an isolated one, having no rela
tion to any combination, either of dealers or of producers,
but adopted solely to fit the peculiar situation of a particular
producer and a particular dealer, then I do not think the
courts would pronounce the contract invalid. From con
versation with Mr. Reis, of your department, I understand
that the latter is the true situation: that since the dealer is

a co-operative association, selling primarily to its own mem
bers, and therefore, if not restrained by contract, could
forego all profit and undersell the ordinary dealers in the
community, the proposed arrangement is adopted to pre
vent such a system of price cutting. In the absence of any
evidence of public detriment resulting from such an arrange
ment, I am unable to say that the contract violates the
antitrust laws.

RMH
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Bonds—Public OJficers—County Board Chairman—County
Clerk—County officers only can bind county by signing high
way bonds.
Bonds are issued when actually signed and sealed by duly

authorized officers.

April n, 1921.
H. N. B. Caradine,

District Attorney,
Monroe, Wisconsin.

You ask my opinion upon the following question relating
to county highway bonds:

"The bonds were issued of April 1, 1920 and Mr. C. A.
Roderick was county clerk at that time and his name was
placed upon the bonds and coupons. These bonds wo,re not
delivered and Mr. Roderick's term of office expired the
following January. Should he sign the balance of the bonds
and coupons or should the present county clerk sign them
is the question on which we wish your opinion."

I have read the resolution submitted with the foregoing
question. County bonds are issued when they are signed
by the chairman of the county board and the county clerk in
their official capacities and sealed with the county seal, as
required by sec. 1317/11—12. The mere fact that these bonds
were not sold or delivered does not require that they be re
signed by the piesent county clerk. However, the last
sentence of your question implies a contradiction when you
speak of "signing the balance of the bonds and coupons."
The bonds that have been signed and sealed are issued and

require no further signing. Bonds that have been merely
printed and have not been signed have not in fad been
issued, regardless of the fact that the printed bond may bear
the date of April 1, 1920. As to such unsigned bonds, the
county clerk whose term of office has expired has no author
ity to sign them. The only persons that can bind the county
by signing the bonds are the chairman,of the county board of
supervisors and the county clerk who are in fact such at the
time the bonds are signed.
You will note from the statute that it is not necessary

that all bonds of an issue voted at one lime bear the same

date.

WJM
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Constitutional Law—Taxation—Bill 162, A., to exempt
from taxation so much of assessed valuation of land as

represents difference between land in improved state and
in wild 'State, not valid classification of exempt property.

April II, 1921.
Honorable John Camper,

Assemblyman.
You have referred to me Bill No. 162, A., witli proposed

amendment limiting the exemption therein provided for to
improvements on not to exceed eighty acres of land used for
agricultural purposes only, the value of such improvements
to be ascertained by deducting the value of the wild land
from the assessed value of said land with the improvements.

I believe that the bill even as amended would be held un

constitutional. You can have but two classes of property for
purposes of taxation, exempt and nonexempt. This bill
even as amended attempts to create a third class which the
courts have not recognized, i.e., a class of property partly
taxable and partially exempt from taxation.
WJM

Constitutional Law—Railroads—Bill 446, A., requiring
railroads to maintain weighing scales at stockyards, is
constitutional if facility thus required is in fact transporta
tion facility and not mere convenience to shipper in dealing
with others than carrier.

April H, 1921.
Honorable A. E. Matheson, Chairman,

Assembly Committee on State Affairs.
In your letter of April 8 you inquire as to the constitution

ality of Bill 446, A., whicli provides that

"at every point at which any railroad maintains a stock
yard it shall be the duty of such railroad to install and main
tain a suitable platform scale, properly housed, for the
weighing of live stock."

You state that the cases of Great Northern R. Co. v. Minne

sota, 238 U. S. 340, and Great Northern R. Co. v. Cahill, 253
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U. S. 71, have been cited to you as authority to the effect
that the bill, if passed, would be unconstitutional.
Both of those cases were decided upon their particular

facts, and the court in each case carefully confined its
opinion to those facts. Whether the proposed law would be
unconstitutional within the rule of those cases will depend
upon whether its purpose is the same as the purpose proved
upon the trial of those cases, namely, the purpose of requir
ing a carrier to provide a facility that is entirely unrelated
to the business of transportation.
In Great Northern R. Co. v. Minnesota, 238 U. S. 340, an

order of the Minnesota railroad commission requiring a
carrier to establish a weighing scale at a certain stockyard
was held to deprive the carrier of property without due
process of law. The evidence showed that at other points
in the state where the carrier had established such scales

"shippers are accustomed to weigh their stock, for their own
convenience and information, immediately before loading
for shipment, but these weights arc not used as a basis for
freight charges, nor in any transactions between the shipper
and the railway company, nor in sales made at the terminal
stockyards; that, after stock is loaded, the carload is weighed
at some suitable point upon track scales which are under the
supervision of the State, and the freight charges and all the
transactions between the shipper and the company are
based exclusively upon this weight * * *" (p. 344).

The supreme court of the United States said, pp. 345-346:

"The business of a railroad is transportation and to supply
the public with conveniences not connected therewith is no
part of its ordinary duty. The obvious purpose of the
challenged order was to enforce installation at Bertha of a
scale like those at Eagle Bend and Hewitt and dedicated to
same use. Under admitted facts, unless justified by alleged
unlawful discrimination, we think this was an arbitrary and
unreasonable exercise of power. * * * The demands upon
a carrier which lawfully may be made arc limited by its
duty, and the present record conclusively shows the re
quired structure had no direct relation thereto."

In Great Northern R. Co. v. Cahill, 253 U. S. 71, the court
had before it a similar'order made by the railroad com
missioners of South Dakota. The order was made after the
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supreme court had decided the Minncsola case and the
railroad commissioners, appreciating the force of that de
cision, based tlieir order, not only upon the convenience
which would be afforded to shippers for weighing live stock
in their own buying and selling operations, but upon the
further fact that the scales Would be used for

"necessary weighing preliminary to properly loading and
subsequent to the unloading of live stock at such stock
yards" (p. 75).

The supreme court of South Dakota sustained the com
mission's order solely on the ground that the carrier's
admitted duty (under a statute of that state) to furnish
stockyards at stations included a duty to furnish scales at
such yards. The decision of the state court gave no indica
tion whether the court considered that duty to exist for the
sake of dealings unrelated to transportation or whether the
duty was supposed to have a relation to railroad transporta
tion. In other words, the state supreme court failed to take
advantage of the opportunity alforded it by the commis
sioners' findings to get away from the rule of the Minne
sota case; so that, as the supreme court of the United States
put it:

"Eliminating, as this conclusion did, all the questions
pressed before the Board obviously with the purpose of
taking the case out of the reach of the Minnesota decision,
based upon a supposed duty to put in scales because of the
advantage which would result to dealers in cattle, it clearly
follows that this case is decisively controlled by the ruling
in the Minnesota Case, and therefore leaves us only the duty
to apply that ruling" (p. 77).

In Jenks v. M. St. P. ct S. S. M. R. Co., 15 W. R. C. R.
465, the railroad commission of Wisconsin ordered the in
stallation of stock scales at a railroad stockyard. The com
mission did not state in its decision whether the order was
made primarily for the convenience of shippers in buying
and selling stock, or primarily to facilitate the weighing of
stock for transportation purposes. It simply asserted that
the testimony showed that the scal(;g were necessary

"in order to ascertain what should be the proper freight
charge and to make adjustments between shipper and buyer"
(p. 466).
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Action was brought in (he circuit court for Dane county
to review ihe order, and apparently the chairman of the
railroad commission testified in that action that the main
reason for the order was to accommodate stock raisers and
dealers in their transactions with one another, for Judge
Stevens held that the case was precisely within the rule of
Great Northern R. Co. v. Minnesota, 238 U. S. 340, saying in
his written decision:

"The testimony of the chairman of the defendant com
mission shows that the chief reason for the installation of the
scale is to facilitate dealings between buyer and seller. The
fact that the scale is convenient for this purpose docs not
make it a facility within the meaning of the railroad com
mission act."

It is apparent from the foregoing that the legislature has
no power to compel railroad companies to install stock scales
as a means of facilitating the dealings of stock raisers and
dealers with one another. There is nothing in the decisions,
however, that casts any doubt upon the power of the legis
lature to require such scales, if reasonably necessary to
facilitate dealings between slock shippers and railroad com
panies. Such reasonable necessity might be found in the
fact that where stock is weighed in the car, for the purpose
of determining the freight charge, at a point remote from
the point of shipment, the shipper has no way- of checking
the correctness of the weight; also in the fact that the
shipper, in order to get the full benefit of a carload rate,
must load up to the minimum weight fixed in the carrier's
tarilT, and in the absence of scales he cannot tell whether his
shipment reaches the minimum, weight or not. I presume
the facts along these lines will be fully developed at the
committee hearing upon the bill. I merely mention them as
being the kind of facts which, if established to the satis
faction of the legislature, will alTord a basis for requiring
scales as a transportation facility.

It is my opinion, therefore, that if the legislature is satis
fied that the establishment of stockyard scales is a reason
able requirement to make of the railroads for the sole pur
pose of facilitating dealings between ihe shippers and the
railroads themselves, giving consideration, on the one hand,
to the benefit which will accrue to the shippers, and on the
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other, to the financial burden that will be placed upon the
carriers, but eliminating entirely from, consideration any
benefits which may accrue to shippers in their dealings with
others than the carriers, the conclusion of the legislature in
that regard will be upheld by the courts.
RMH

Courts—Jurors—Public Officers—Eligibility of Women—
Women are eligible for jury service and for any public
office for which qualifications have not been so fixed as to
specifically exclude women.

April 11, 1921.
. Charles F. Morris,

District Attorney,
Washburn, Wisconsin.

I have your letter of April 7, inquiring whether women are
eligible for jury service in Wisconsin; also whether they are
eligible to hold all public offices the same as men.
Your first question is answered by an opinion given to

Mr. George M. McKey, a jury commissioner of Rock county,
under date of January 7, 1921.* There is now pending in
the legislature a bill. No. 316, S., the efTect of which is to
confirm the opinion of January 7, by changing the word
"men" in sec. 2524, Slats., to read "persons." This bill has
passed the senate and is now pending in the assembly.
In reply to your second question, will say that women

are now eligible to hold all public offices the same as men,
except in cases where the qualifications for the office are
expressly fixed in such manner as to exclude women. I do
not know that there are any cases in our statutes of the
qualifications being so fixed, but if there are, the mere fact
that women now have the vote would not operate to rem.ove
the specific disqualification contained in such statutes.
RMH:

*Page 15 of this volume.
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Bonds—Bridges and Highways—Under ch. 3, Laws 1921,
county may sell highway improvement bonds at less than
par but subject to limitations thereof.

April 11, 1921.

Ray C. Twining,
District Attorney,

Watertown, Wisconsin.

You state in a letter dated April 8, 1921, that some two
years ago the county board passed a highway bonding
resolution which was submitted to and approved by a
referendum, pursuant to sees. 1317/7?—12 and 1317/n—^12a,
therein expressly providing, as the statute requires, that the
bonds should not be sold for less than the face and accrued
interest. The rate of interest specified in the bonds is 5 %.
And you call attention to the fact that the legislature has

authorized county boards by a two-thirds vote to sell high
way improvement bonds below par but so as to net not more
than 6 % upon the investment (ch. 3, laws of 1921, Bill No.
106, A.), and you inquire whether under these conditions
your county board can now legally authorize the sale of
these bonds at less than par pursuant to said ch. 3, but
without resubmitting the matter to the electors.
Your question is answered in the affirmative. The matter

has heretofore been considered by this department and the
conclusion reached that the effect of such referendum is at
all times subject to the legislative will and m.ay be entirely
disregarded by the law-m.aking branch of government. The
legislative branch was so advised when Bill No. 106, A., was
pending.

Alexander E. Matheson, member of the assembly, asked
whether it was possible for the legislature to authorize
counties to sell at less than par highway improvemient
bonds which had theretofore been authorized by action
of the county board and the referendum under sec. 1317/7?—
12a without resubm.itting the proposition to the voters.
He was advised in an opinion under date of January 28,
1921,* that the legislature possessed that power. Among
other things, it was then said, pp. 66-67:

*Page 66 of this volume.
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"It is the opinion of this department that such authority
may yalidly be given to the sevOTal county boards. No
constitutional provision is called to mind which stands in
the Avay of such authorization. The requirements that such
bonds shall not be sold for loss than par and that where the
proposed bond issue will result in a ta^ rate higher than the
fixed minimum a referendum must be had, are statutory re
quirements.and therefore subject to the will of the law-makinig
body. As the law now stands such bonds up to a certain tax
rate limit may be issued without a referendum. The maxi
mum may be raised or entirely withdrawn, and such raise
or withdrawal may be made retroactive, that is, applicable
to the bonds heretofore voted but not issued. The authority
of the voters in the premises is wholly statutory and may
be given or withdrawn or even disregarded at the pleasure
of the legislature. The entire legislative authority in the
county may be vested in the county board (art. IV, sec. 22,
Wis. Const.), and what the legislature could have hereto
fore authorized without a referendum it may now ratify or
authorize.

"The conclusion is therefore reached that it is entirely
within the power of the legislature and that it would be
legal for it to enact a statute which would provide that all
county highway improvement bonds authorized prior .to
January 1,^ 1921, by any county board and a referendum to
the electors under sees. 1317/n—12 and 1317m—12fl, Stats.,
and not yet issued may be sold at loss than par and for the
best price obtainable; provided, however, that said bonds
shall not be sold at a price which will net the investor more
than six per cent, or without proviso or limitation."
EEB

Courts—Jurisdiction—Public Lands—U. S. Lands—Wis

consin Statutes—Statutes of tliis state in force at tiir.e of

going into effect of ch. 21, Laws 1911, until abrogated by
congress, remain in force in territory jurisdiction over which
was by that act ceded to United States.
Laws passed since that time by this state arc not in force

in such territory.
April 12, 1921.

E. E. WiTTp, Secretary,
Industrial Commission.

Subsec. (17), sec. 8, art. I, of the constitution of the United
States, provides that congress shall have power:

"To exercise exclusive legislation in all Cases whatsoever,
over shell District (not exceeding ten Miles square) as may.
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by Cession of particular States, and the acceptance of Con-
press, become the Seat of the Government of the United
States, and to exercise like Authority over all Places pur
chased by the Consent of the Legislature of the State in
which the same shall be, for the Erection of Forts, Magazines,
Arsenals, Dock-Yards and other needful Buildings."

By ch. 21, laws of 1911, the stale of Wisconsin consented
to the purchase by the United States of certain lands near
Sparta, Monroe county, for the purpose of a target and
maneuver range, and ceded Jurisdiction thereover

"for military purposes, as contemplated by the Seventeenth
Clause of Sectiop Eight of Article One of the Constitution of
the United Slates, upon condition Lhat the consent hereby
given and the jurisdiction hereby ceded shall not vest until
a plan and description of said tract shall have been made by
an authorized ofTice.r of the United Stales and filed in the
office of the Secretary of Stale; and upon the further con
dition that the State shall forever retain a concurrent juris
diction over Ihe said tract to the extent that all legal and
military process issued under authority of the state may be
executed anywhere thereon to the same extent as if such
consent and jurisdiction had not been given and ceded to the
United States."

I am assuming that the plan and description of the tract
have been made and filed in the office of the secretary of
state in accordance with the provision of the law.

It will be noted that jurisdiction is ceded as contemplated
by the constitutional provision above quoted, that is, ex
clusive jurisdiction for legislative purposes over the tract in
question, while used for military purposes, except as to the
condition slated in the law, which is merely lhat of the
execution of legal and military process issued under au
thority of the state.

This docs not give the state power to legislate as to the
territory so ceded. This question is quite fully discussed in
a recent case. Willis v. Oscar Daniels Co., 200 Mich. 19.
See also Mitchell v. Tibbeils, 34 Mass. (17 Pick.) 298; Com
monwealth V. Clary, 8 Mass. 72, 17 L. R. A. 720, note.
The general rule seems to be, however, that the laws in

force in the state at the time of the cession of such territory,
or the consent for its purchase, remain in force until abro
gated by act of congress. Barrett v. Palmer, 17 L. R. A. 720,
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and annotations, 135 N. Y. 336, 31 N. H. 101.7, 31 Am. St.
Rep. 835.
The labor laws of this state in force at the Lime of the

going into efTecl of eh. 21, laws of 1911, would remain appli
cable to the territory so acquired by the United Slates until
abrogated by congress. Labor laws passed since that time
would not be in force within that territory, in my opinion.
WWG

Bonds—Municipal Corporations—Ordinances—Bonds ol
municipal corporation dated on Sunday but which in fact
were neither executed nor delivered on that day are valid.

April 13, 1921.
Timothy T. Cronin,

City Attorney,
Oconomowoc, Wisconsin.

In your letter of April 12, you state that the common
council of Oconomowoc passed an ordinance providing for
thn issuing of municipal bonds for electric light purposes,
to be dated May 1, 1921; that it has just been brought to
your attention that this date falls on Sunday; and you ask
what effect Ihis would have upon the validity of the bonds.
This department is not authorized to give ofTicial advice

to city attorneys, and whatever is said herein, therefore,
must be understood as merely the personal opinion of the
writer and of no more force or effect than the opinion of any
reputable attorney.
The general rule is that contracts made upon Sunday are

void, but where a portion of a transaction takes place on
Sunday but is not completed on that day so as to become
effective, it is not vitiated by the illegal acts of those con
cerned in it. 37 Cyc. 557, and cases cited.
Here, of course, the transaction would not be completed

until the delivery of the bonds.
I also assume that although the bonds might bear date on

Sunday they would not in fact be executed upon that day.
The rule as to commercial paper is that wliere a note is
signed on Sunday but not delivered until some other day, or
where it is dated on Sunday but in fact made and delivered on



374 Opinions of the Attorney-General

a week day, it is valid. 37 Cyc. 563; Harris, Sunday Laws,
sec. 150, p. 144, sec. 183, p. 170, sec. "247, p. 219, and sec.
251, p. 222.
The same is true as to a bond. The date of its actual

execution, and not the date it bears, is what controls. 37
Cyc. 564.
The supreme court of Nebraska has held that the true

date of the issuance of a bond is the date when it actually
passes out of the custody and control of the corporation
pursuant to contract, and not necessarily the day of the
date which it bears. Hainer, Modern Law of Municipal
Securities, sec. 238, p. 283, citing School District v. First
National bank, 19 Neb. 89.

In my opinion the bonds would not be illegal or invalid
because of bearing date on Sunday if in fact the execution
was on some other day, or if the delivery of the bonds did
not take place until some other day.
Of course the fact of their being dated on Sunday may

interfere somewhat with the sale of the bonds. I would

suggest as to this that they contain a recital that they are
dated on May 1 in order to comply with the ordinance
adopted, but that the execution and delivery in fact was not
until some secular day.
WWG

Dairy and Food—Cold Storage Act—Restaurants and
Hotels—^Proprietor of restaurant, hotel, lunch counter, or
boarding house is not liable to prosecution under cold
storage act.

April 14, 1921.
Honorable J. Q. Emery,

Dairy and Food Commissioner.
In your letter of April 12 you invite my attention to sec

tions of our cold storage act, and you submit the following
question:

"Under the terms of these sections to which I have re
ferred, would the proprietor of a restaurant, hotel, lunch
counter or boarding house be amenable to prosecution for
serving his guests with cold storage butter or other cold
storage goods as the case may be, under the designation of
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butter or other articles of food and not giving notice that
the butter or other foods so served are cold storage goods?"

Sec. 16841^—1 defines cold storage.
The section here applicable is sec. 1684u;—9, which pro

vides as follows:

"It shall be unlawful to sell, or offer for sale, any article
of food which has been held for a period of forty days or over
in cold storage either within or without the state, except as
and for 'cold storage goods,' and without notifying persons
purchasing or intending to purchase the same, that it has
been so held, by the display of a placard plainly and con
spicuously marked, 'cold storage goods' on the bulk mass or
articles of food; and it shall be unlawful to sell, offer for
sale; represent or advertise as fresh any article of food which
has been held in cold storage for a period of forty days or
over. It shall be unlawful to sell or to offer for sale, to dis
play, advertise, or to represent in any manner whatsoever
for the purpose of selling, any eggs other than cold storage
that have been held for a period of forty days or over,
either within or without the state, without notifying the
persons purchasing or intending to purchase the same, that
they are held eggs."

The question presented is whether this section is broad
enough to include Ihe serving of meals for a consideration in
a restaurant. In a broad sense this would be a sale of the

food which is thus served for meals. Under sec. 4971, subsec.
(1), it is provided that

"All words and phrases shall be construed and understood
according to the common and approved usage of the lan
guage; * *

You must also bear in mind that this being a criminal statute
it must be strictly construed against the state. In an opinion
by this department to you under dale of March 15,* the
qriestion was discussed whether a restaurant or hotel keeper
who, upon being paid for a meal, issues a ticket entitling
the person served to attend some public amusement, violates
the trading stamp law. The law prohibits the furnishing of
trading stamps with the sale of any goods, wares, or mer
chandise. The following language used in said opinion rela
tive to said transaction is here applicable, to wit:

•Page 259 of this volume.
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* * In common parlance, they are noL engaged in the
sale of goods or in merchandising but are rather engaged in
giving drink to the thirsty and food to the hungry. A res
taurant is not a shop or store. The keeper thereof is not a
merchant. He renders services, rather than sells merchandise,
when he supplies meals to his patrons. His helpers are called
cooks and waiters, and not clei'ks or salesmen. To say that
the furnishing of meals to boarders and transients is the
'sale of goods, wares or merchandise' is a strained use of
English."

The same reasoning will apply to the present statement
of facts submitted by you and you are advised that a
negative answer must be given to your question.
JEM

Appropriations and Expenditures—Claims—Appropriation
for execution of general functions of board of medical
examiners is not available to pay judgrr.ent for costs in
action to com.pel board to perform, its duties.

April 15, 1921.

Honorable Elmer S. Hall,

Secrctarp of State.

In your letter of March 28 you inquire whether the
judgment for costs which was entered against the state
board of medical examiners in the case of Charles E. Pollard
against that board, 177 N. W. 910, can lawfully be paid out
of the appropriation made to the board by sec. 20.44, or
whether a special appropriation will have to be m.ade by the
legislature to cover it.

I am of the opinion that the judgment is not payable out
of the appropriation made in sec. 20.44. That appropriation
was made "for the execution of the general functions of the
board." The litigation in question grew out of the refusal of
the board to admit to examination an applicant who, as the
supreme court determined, was qualified and should have
been adm.itled. The costs did not arise out of the execution

of the functions of the board, but rather out of its refusal,
under a m.isappre]icn,sion of law, to perform the duties im-
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posed upon it by statute. For the same reason it cannot be
said that the judgment represents

"legitimate and necessary expenses incurred by the members,
employes and the attorney of the board"

referred to in subsec. 7, sec. 1436, Stats. The duties of the
attorney of the board, it will be noted, are simply to

"attend the meetings of the boards to advise the members
on questions of law and to assist said board in performing its
duties and powers." Subsec. 4, sec. 1436, Stats.

It has been pointed out in. previous opinions of this de
partment that, while a legislative appropriation to defray
expenses incurred by state ofTicials in litigation growing out
of their ofTicial acts is entirely constitutional, the only way
that such expenses can lawfully be paid is by means of either
a special appropriation for the particular case, or a general
appropriation statute upon that subject. Op. Atty. Gen.
for 1912, 815; II Op. Atty. Gen. 750; IV Op. Atty. Gen.
390; IV Op. Atty. Gen. 435; VII Op. Atty. Gen. 196. The
opinion in vol. IV, at p. 395, mentions a number of instances
of special appropriations of this kind.
A general statute on the subject was enacted in ch. 675,

laws of 1913, creating sec. 172—7 of the statutes, which
appropriated a sum to cover

"litigation expenses incurred in the defense or prosecution
of actions and proceedings involving the state, or any ofTicer
thereof in his ofTicial capacity."

Attorney General Owen construed the litigation expenses
referred to in this statute as including judgments for court
costs. II Op. Atty. Gen. 750; V. Op. Atty. Gen. 107.

In 1917, however, this statute was m.odified to read:

"20.08. There is appropriated from the general fund
to the attorney-general:

* *

"(c) Such sums as may be necessary for the payment of
expenses incurred by the attorney-general, his deputy or assist
ants in the prosecution or defense of any civil action or
proceeding in which the state may be a parly or may have
an interest, * * *." Ch. 14, Laws 1917.
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Since this modification was made there has been no general
statute in effect authorizing the pa>Tnent of litigation ex
penses of state officers and departments, other than the
attorney general, out of the state treasury. Although there
may be some instances where expenses of this kind are in
curred under such circumstances that they in fact grow out
of "the execution of the general functions" of a board, I
feel that it would be dangerous policy to so hold in the case
of expenses incurred in resisting, even in the best of faith,
an effort to compel the board to perform what is determined
by the highest court to be its legal duty. Hence I hold,
as did my predecessors in the instances above cited, that a
special legislative appropriation must be made to warrant
the payment of such expenses out of the state treasury. In
my opinion, it is your duty to proceed in this matter in
accordance with sec. 14.38, Stats.
RMH

Crimina} Law—Public Qf?icers—il4"a(/"easa/ice—Sufficiency
of charges as basis for removal from office by county board
considered. Charges constitute malfeasance in office.

April 15, 1921.
Fred V. Heinemann,

District Attorney,
Applcton, Wisconsin.

You submit a verbatim copy of communication addressed
to the county board of Outagamie county, with a newspaper
clipping which you say fully explains the acts of alleged in
efficiency, neglect of duty, official misconduct or malfeasance
in office referred to in the communication, submitting the
following questions:

1. Under sec. 17.09, subsec. (1), and sec. 17.16 is this
communication sufficient to confer jurisdiction on the
county board to proceed to try such officers as provided by
law?

2. From the acts set forth are these officers guilty of
(1) inefficiency, (2) neglect of duty. (3) official misconduct,
or (4) malfeasance in office?
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3. Under the circumstances set forth are these officers

subject to any prosecution by virtue of any other statute or
is there prima facie evidence of the commission of any
offense?

The communication enclosed is signed "Executive Com
mittee of Oney Johnston Post of the American Legion,"
by its chairman and secretary. It recites that the post of the
American Legion signing the communication caused an
examination to be made of the report and supplementary
report "reccntli' made to the finance committee of.the.
Board of Supervisors" by Messrs. Reilly, Pcnner & Benton,
certified public accountants, covering the accounts of the
county officers for the year 1920, and continued by said
supplementary report to February 19, 1921; that

"Said examination discloses various items, in considerable
sums, designated in said report as 'Overdrawn Salaries,'
'Unsatisfactory Cash Items' and 'Advances on Salaries.'
These and other items indicate to the undersigned that the
County and County have been guilty of
illegally paying their own, and the salaries of some other
employes of the County, in considerable sums and for a
considerable time, in advance of the time that they were
earned and payable according to law; and that they have also
been guilty of illegally using the funds of the county for
their own use, contrary to, and without warrant of law.

"We are aware that all sums so unlawfully withdrawn from
the County Treasury have been restored; but we neverthe
less submit that the restoration of said funds in no way miti
gates the offense of the officers in withdrawing the same with
out legal authority. And the condonation of the offense, be
cause of the restoration of the funds illegally withdrawn,
would act as an encouragement to tlie present and all future
officers to thus disregard their trust, and illegally use the
public funds, placed in their custody, for their own purposes
and convenience, to the imminent peril of the taxpayers of
the County."

The communication concludes with a request for a
thorough investigation, and if such investigation discloses
that any of the officers of the county have been guilty of
withdrawing any part of the funds of the county from the
county treasury in a manner and for purposes not authorized
by law, or have been guilty of any other acts, in their official
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capacities, detrimental to or endangering the interests of the
laxpa^'ers, or contrary to legal and proper conduct of their
olTices, that they be immediately rem.oved from, office in
the manner provided by law.

Sec. 17.09 provides for the removal of designated county
officers by the county board, for cause, by a vote of two-
thirds of all the supervisors entitled to seats on such board.

Sec. 17.16, a part of the same chapter, provides in part:

"(2) The word 'cause,' as used in this chapter, unless
qualified, means inefficiency, neglect of duty, official mis
conduct or malfeasance in office.
"(3) Removals from office for cause under this chapter,

except as provided in section 17. I I, shall be made as provided
in this section, and may be made only upon written verified
charges preferred by a taxpayer and resident of the govern
mental unit of which the person against wiiom the charges
are filed is an officer, and after a speedy public hearing
whereat said officer shall liave full opportunity to be heard
in his defense, personally and by counsel."

The communication to the county board may properly be
considered written charges, but they are not verified as
required by the statute; neither does it appear affirmatively
that they are preferred by a taxpayer and resident of the
county involved. The charges were preferred by the Oney
Johnston Post of the American Legion, which is not a tax
payer and resident of the governmental unit within the con
templation of the statutes. It may be and doubtless is true
that it has members who are such residents and taxpa^'ers,
but the charges are not m.adc by such members as taxpayers
and residents.

I know of no statute authorizing the county officers named
in your letter to advance money to themselves on their sal
aries prior to the time when the same become due, and their
act in so doing, as well as of using the funds of the county
for their owm use, would be unlawful. Sec. 4549 in part pro
vides that any officer of any county who shall

"do any other act in his official capacity or in any public or
official service not authorized or required by law, * * *
shall be punished by imprisonment in the county jail not
more than one year, or in the state prison not more than
five years, or by fine not exceeding five hundred dollars;* * *."
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If the ofTicials have committed the acts charged in the
communication addressed to the county board, they are
guilty of malfeasance in ofTicc as defined in sec. 4549.

It was held in State v. Cleveland, 161 Wis. 457, that the
action of a town board of supervisors in allowing a bill
for traveling expenses violates the general clause of sec.
4549, above referred to, making it an olBense for any town
officer to do

"any other act in his official capacity or in any public or
official service not authorized or required by law,"

inasmuch as town supervisors are not entitled to an allow
ance for traveling expenses.

It is charged in the communication of the Post that

"they have also been guilty of illegally using the funds of the
County for their own use, contrary to, and without warrant
of law."

Whether the funds involved in this charge are represented
by the item in the accountants' report as "Unsatisfactory
Cash Items" does not appear. Nor do sufficient facts in
relation to said charge appear to enable us to determine
whether there were such acts as would justify a conviction
for embezzlement.

If the communication addressed to the board of super
visors were signed by a taxpayer and resident of your county,
and verified by oath, the county board would have juris
diction, after a speedy public hearing whereat the officers so
charged were given a full opportunity to be heard in their
defense personally and by counsel, to remove them as pro
vided in sec. 17.09, subsec. (1), and sec. 17.16, if upon the
hearing it appeared from the facts that the charges con
stituting a violation of sec. 4549 were sustained.
WJM
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Appropriations and Expenditures—University—Wisconsin
General Hospital—Workmen's Compensation—Where em
ploye of university of Wisconsin, injured under circum
stances entitling him to compensation, is in need, because of
such injury, of hospital treatment and is sent lo Wisconsin
General Hospital, industrial commission, as part of com
pensation awarded, may order payment from general fund
of state treasury of reasonable value of such treatment.

April 15, 1921.
F. M. WiLCOx, Commissioner,

Industrial Commission.

Ch. 30, laws of 1920, Special Session, provides for the
establishment in connection with the medical school of
the university a state hospital to be loiown as the "State
of Wisconsin General Hospital" and that such hospital shall
be under the control and supervision of the board of regents
of the university. Sec. 5 of that chapter provides in part:

"All moneys collected or received by each and every person
for or on account of the State of Wisconsin General Hospital,
University Clinic for clinic, dispensary, iinifirmary or hospital
fees, shall be paid, within one week after receipt, into the
university fund income, and are appropriated therefrom as a
revolving appropriation, to be used for the payment of
operating expenses in connection with the State of Wisconsin
General Hospital."

Ch. 17, laws of 1920, Special Session, creates several
new sections of the statute. Sec. 1417a—6, one of the
sections so created, provides:

"The State of Wisconsin General Hospital shall treat
patients admitted on certificate of the county court of atiy
county at rates based on actual cost as determined by the
board of regents of the University. Any legal resident of the
state, upon a proper showing to the board of regents of the
university, that he is unable to pay the full charges of said
hospital for care, may be received upon paying the same
rate as charged against the county for county patients. It
shall be the duty of the board of regents to investigate ap
plications made for such treatment under this section and,
if satisfied of the truth of the allegations made, and of the
necessity for treatment, shall admit such patient whenever
there is room in said hospital."
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In your inquiry of April 13 you state that the board of
regents under date of March 2, 1921, adopted a resolution
to the effect that the rate at which patients are charged at
the State of Wisconsin General Hospital, based on actual
cost for the past six months, be placed at $4.76 per patient
day, and you inquire whether, where an employe of the
university is injured in the course of his employment, under
circumstances entitling him to compensation and he is in
need of hospital treatment, and is sent to the State of Wis
consin General Hospital, the commission, by its award,
may direct payment to such hospital from the general fund
in the state treasury of the fair value of the necessary hospital
attendance of such employe.
Very clearly it is the intention of the legislature that em

ployes ofthe state should be entitled to the same compensation
as are employes of a private employer. A part of such com
pensation is necessary medical and hospital care and attend
ance. If the university had ordered this man sent to a private
hospital, or had refused to furnish hospital treatment, and
he had gone voluntarily to a private hospital, there can be
little, if any, question but that the espenses of such hospital
treatment should properly be paid out of the appropriation
provided by sec. 20.57, subsec. (8), which appropriates
annually,

"such sums as may be necessary, for compensation of persons
injured while in the state service, as provided in sections
2394—1 to 2394—31, inclusive."

You state that there is no maintenance appropriation for
the hospital, but that it is expected to be maintained out of
the amount received for the care of patients. This being the
case, it seems clear that the funds received pursuant to sec.
5, ch. 30, laws of 1920, Special Session, would soon be se
riously depleted if patients sent by the state paid nothing
into such fund. This fund is intended as a revolving fund,
to be kept intact, and used only temporarily. Whatever
expenditures are made from it are expected to be replaced by
these payments.
While it may not be very material whether this be paid out

of the special fund or whether the hospital be required to
rely upon getting an appropriation for that purpose from the
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legislature, yet, it seems to me, that the intent of the legisla
ture will be fairly carried out if the commission by its award
provides for the payment of the fair value of the necessary
hospital attendance at (he Wisconsin State General Hospital
out of the appropriation provided by sec. 20. 57, subsec. (8).
WWG

Mothers' Pensions—Mother's pension may be granted, in
discretion of court, to woman who is also receiving moneys
earned by her husband while serving term in prison.

April 16, 1921.
S. G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your letter of April 8 you inquire whether a mother's
pension can lawfully be granted to a woman whose husband,
under sentence of one year in county jail for abandonment,
has been put to work under the Huber law, and his earnings
of about 315.00 per month are turned over to the wife.

Assuming, as you do in your letter, that the period of aid
is likely to continue for more than a year, I am of the
opinion that the court may, in its discretion, grant a pension.
Practically the same situation was presented to this de
partment a few months ago in a case where a husband who
had been sentenced to the state prison for two years was
immediately paroled, and his earnings were turned over to
his wife. My predecessor pointed out in his opinion in that
case that since the law permitted the granting of a pension
in cases where the husband had been sentenced to a penal
institution for one year, and no exception was made in the
case of parole, the granting of a pension would be clearly
lawful. IX Op. Atty. Gen. 521. The same is true in the
present case.

The fact that the mother is now receiving about S15.00
a month may properly be considered by the court, but it
has often been held by tliis department that the existence
of such outside income does not deprive the court of power
to grant a pension. Thus a pension was held lawful in the
case of a widow owning a home and with $1,500 out at in-
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Icrest (Y Op. Alty. Gen. 604); a widow receiving a pension
from the federal government (VI Op. Ally. Gen. 160);
a widow having 51,000 of insurance money (VII Ally.
Gen. 668); and a widow having an outside income of §11.00
per month, and earning S40.00 per month by her own labor
(VIII Op. Ally. Gen. 772).
RMH

CoLirls — Cosls — Eminent Domain — Condemnation —

Municipal Corporations—Citij Pumping Station—In con
demnation under sec. 32.07 jurors' fees are paid by county;
commissioners' compensation, under sec. 32.10, is paid by
party taking land.

April 16, 1921.
Alvin B. Peterson,

District Attorney,
Prairie dii Chien, Wisconsin.

You have submitted the following facts and requests for
an opinion thereon:

"The city of Prairie du Chien, being desirous of obtaining
certain lands within the city of Prairie dii Chien for the pur
pose of erecting thereon a pumping station, and for the pur
pose of drilling a municipal well, proceeded under the pro
visions of ch. 32 of the statutes. A petition was duly
presented to the county judge of Crawford county, reciting
the facts and the necessity of acciuiring the land as provided
by sec. 32.04 of the statutes in such cases made and provided.
The county judge thereupon impaneled a jury to determine
the question of the necessity for the taking of such lands.
The matter was heard before the jury, and the jury decided
that a necessity existed for the taking of land. The county
judge thereupon issued the certificate of the county to each
of the jurymen, directing them to the county clerk for the
payment of the jury fees.
"I should like your opinion as to whether the costs in this

proceeding form a proper charge against the county of Craw
ford, wherein the city of Prairie du Chien is located, or
whether the cost is a proper charge against the municipal
ity."

The jurors' fees in such case are to be paid in the regular
way from the county treasury. Sec. 32.07, subsec. (1),
Stats., says,

13
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"Costs in such proceedings shall be paid by the munic
ipality."

The proceeding is in a court of record and juries are im
paneled in the manner provided by sec. 2544i, Stats. The
question necessitates inteipretation of the word "costs"
in the sentence above quoted. The reasons which have led to
the conclusion already announced are these:
At common law no costs were recoverable and therefore

may now be recovered onlj- in cases where there is statutory
authority therefor, and only to the extent authorized by
statute. 11 Cyc. 24.

"Where a statute contains a fee bill enumerating items
which may be recovered no other costs are taxable than those
so enumerated." 11 Cyc. 100.

Our statutes contain a fee bill for proceedings in courts
of record (sec. 2921, Stats.), and that section does not con
tain any item for jurors' fees, and that sectioo applies to
special proceedings (sec. 2918, Stats.).
Our supreme court has construed like language in another

statute, and held that costs included only items named in the
fee bill. Sec. 1535, relating to bastardy proceedings, specifies
what shall be contained in the judgment in case the defend
ant is found guilty, and among other things it provides that
the judgment shall include "the costs of the prosecution."
The statute was passed upon in Speiger v. State, 32 Wis. 400,
and it was then said, p. 402:-

"HI. The statute does not authorize the court to require
the defendant to pay a specific sum for attorney's fees. We
think he can only be requi:'ed to pay the same costs as would
be taxable in a civil action sounding in tort. This we under
stand to be the meaning of the term 'all the costs of pros
ecution,' as used in the statute."

Your letter then states:

"After the determination of the jury 3 commissioners were
appointed by the county judge as provided by sec. 32.08 to
proceed in conformity with the law, and after viewing the
premises and after hearing the evidence made their decision
as provided by sec. 32.10. The question whether the pay
ment is a charge against the county of Crawford or against
the city of Prairie du Chiijn."
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The commissioners should be p^id by the city.

"(5) They shall be paid such compensation as the judge
shall direct, by the party by whom the property is taken."
Sec. 32.10, Stats.
EEB

Education—Schoolhouse Sites—Municipal Corporations—
Cemeteries—Cemetery cannot be deemed legally abandoned
so long as any bodies remain interred in it, though it has
been entirely neglected as cemetery and used as public park.

Relatives of persons buried in such cemetery, by acquiesc
ing for 25 years in its use as public park, are barred from
objecting, in coiirt of equity, to erection of school building
upon it.

April 18, 1921.
H. N. B. Caradine,

District Attorney,
Monroe, Wisconsin.

In your letter of March 29 you submit a statement of
facts which I shall condense as follows:

In 1859 Green county, then owner in fee of a certain Lot
12 in the village of Monroe, which had theretofore been used
for cemetery purposes and was fully occupied, donated the
lot to the village

"in consideration that the said village of Monroe shall at
their own expense maintain and protect the same, or cause
the dead to be removed at their own expense."

The village had already purchased a new cemetery site and
thereafter it removed som.e of the bodies from Lot 12 to the

new site and some others were removed by relatives of the
persons buried, but there are some bodies still buried in
Lot 12. As time has gone on, the monuments have been
overthrown and removed and the mounds have been leveled.

The common council of Monroe, in 1896, voted to convert
Lot 12 into a public park, and since that time it has been
so used. The city, in 1896, published notice to the effect
that all bodies m.ust be removed before August 1 of that year,
and on August 18 the council authorized the committee on
public property to use its own judgment in the removal of
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the remaining bodies. In 1910 Llie city, by warranty deed,
donated Lot 12 to the county as a site for a county teachers'
training school, and it is now proposed to erect such a school
upon the site.
Upon these facts you inquire (1) whether there has been

an effective abandonment of Lot 12 as a cemetery site,
(2) as to the nature of the estate of Green county in said
premises, (3) as to the status of the bodies remaining buried
there, and (4) as to the rights of relatives of persons buried
in the premises.

Aside from cases where abandonm.ent of a public cem.etery
is necessary for the sake of public health (which is not the
situation here), there seem to be three views in regard to the
legality of such abandonment:

First, that a cemetery cannot be adandoned under any
circumstances, but m.ust be kept perpetually for the uses to
which it was dedicated;

Second, that it cannot be considered abandoned so long
as there is a single body still buried in iL; and
Third, that it may be abandoned by a long period of dis

use so far as new burials are concerned, accompanied by such
obliteration of graves and m.onum.cnts as results in the
tract being no longer considered or known as a cem.etery,
although some bodies are still buried there.

If the third view is correct, then the cem.etery in question
is undoubtedly abandoned; if either of the other two re
present the law of Wisconsin, then it is not.
The first view finds some support in early cases, of which

the Missouri supreme court has spoken as follows:

*'* * * The literature of religion and piety has clothed
trusts of the kind in controversy with attributes of perpe
tuity which I am satisfied cannot be sustained by science,
history or the best-considered decisions of the courts. This
sentiment, based on piety and common reverence, will tie
found expressed in the dicta of decisions, rather than adopted
in the result of the judgments; and, even Avhen most
earnestly expressed, it is usually accompanied with qualify
ing phrases which make against the principle of absolute
perpetuity." Campbell v. City of Kansas, 13 S. W. 897, 899.

The view that cem.eteries are perpetual and cannot be
abandoned is exemplified in the opinion of a New Jersey
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chancellor in Stockton v. Newark, 9 All. 203, who held that a
burying ground dedicated in 1690 could not be abandoned in
1887, even by act of the legislature, although at that time no
burials had taken place for nearly sixty years and the act
of the legislature provided that all of the bodies were to be
removed to a new ccm.eteiy. The chancellor said, p. 208:

"* * * Nor can it justly be claimed that, in view of the
fact that no interments have been made for so long a period,
—since 1829,—the use has ceased. The oliject of burial is
not to put the dead away temporarily merely, but to place
them in a final resting-place. When land is given in trust for
a burial-place, it obviously can by no means be said that the
to'ust is at an end when the last body which can i^e buried in
it has been deposited. The expectation in the burial of the
dead is that they arc to remain permanently, and the un
authorized disturbance of their remains is regarded with
abhorrence as a desecration, and is criminal. A trust for a
burying-place devotes the ground to the perpetual repose of
the remains of the dead."

This very decision was reversed, however, on appeal
{Newark v. Stockton, 14 Atl. 630), and it may be safely
asserted that the doctrine therein set forth does not rep
resent the modern law.

The second view, tliat abondonm.ent can take place only
after the last body has been removed from the cem.etery, is
set forth in the following cases: Weisenherg v. Truman, 58
Gal. 63 (1881); Roundtrce v. Hutchinson, 107 Pac. 345 (Wash.
1910); Tracij v. Bittle, 112 S. W. 45 (A4o. 1908); Bilney v.
Grim, 114 Pac. 490 (Ore. 1914).
In the California case, land which had been conveyed by

the city to three trustees for a cem.etery in 1857 was used for
that purpose for only four years, when the city decided to
discontinue the cem.etery and remove the bodies. Some of
them, were removed but others remained. In 1870 the city
sold the land, and two years later the legislature passed an
act ratifying the sale. In an action of ejectment brought by
the purchaser against the trustees, the court held that the
tract was still a cemetery, saying, p. 70:

"It will be time enough for the city, or its subsequent
grantees, to assert title to the premises, after the bodies now
lying in the cemetery have been decorously removed to
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another resting-place, and the purposes of the trust have
fully terminated."

In the Washington case, a portion of a farm was used for
a burial-place by persons in the vicinity, from 1854 to 1884.
Some but not all of the bodies were thereafter removed. In

1908 the then owner of the farm, took down the fence,

plowed and seeded the ground and removed the monuments.
In an action brought against him by persons whose relatives
were buried in the tract, the court held that there had been
a common law dedication of the plot as a cem.etery, and that

"It only loses its character as a resting place for the dead
when those now interred are exhumed and removed by those
having authority to remove them" (p. 317).

In the Missouri case a tract had been used as a burying
ground from 1860 to 1879. Tiie action was brought in 1905,
by an individual whose father, sister, niece, and other
relatives were buried there. The court said, pp. 49-50:

"* * * In the case at bar most of those buried there are
yet there. It is true that for some years no new interments
have been made, ))ut it is still the resting place of the dead.
To this plaintiff and others sacred memories arc awakened in
viewing the spot. They cluster around the little half worn
mounds there. It is true that for some years this ground has
not been kept in a condition commensurate with these
memories. The vicissitudes of life sometimes may have been
such as for awhile to make them forget these sacred memories,
but such forgetfulness docs not authorize the desecration of
the graves of their loved ones by strange hands. They have a
right to return to the spot, and, as it were, bury their for
getfulness, and do homage to their sacred memories, by
placing these resting places in proper and appropriate con
dition, and if there is a public burying ground, as in this case,
no strange hand can forbid them."

The Oregon case involved a tract which was used as a
cemetery up to 1873 or a little later. Afterward most of the
bodies were removed, but a few remained at the time of the

trial. The court said, p. 491:

* * Having been thus dedicated by the owner of the
fee, the premises are subject to that use so long as bodies
remain buried there and until they are removed by public
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authority or by friends or relatives. The state by the exer
cise of its police power can properly cause the abandonment
of a cemetery and the removal of the bodies. Friends and
relatives may also voluntarily remove their dead, and if all
those who sleep there were thus taken away and its use as a
place of sepulLure entirely abandoned the character of the
ground as a burial place would be lost. But until its de
population as a city of the dead is complete by one or the
other process, the ground dedicated for the last resting place
of deceased persons must remain true to its dedication.
Although the tract in dispute has been grossly neglected,
yet we think the testimony clearly establishes that it yet
remains a cemetery and must be respected as such."

For the third view, wliich would treat a cemetery as
abandoned when by lapse of time it loses its appearance as a
cemetery, although bodies are still buried in it, I have been
able to find no authority except the Missouri case of Camp
bell V. City of Kansas, 13 S. W. 897. In that case the court
determined that as between the representatives of the
original donor of a cemetery and the city to which it had
been donated, abandonment was complete in 1890 under the
following state of facts, p. 898:

"* * * On the 30th of October, 1857, the city council
passed an ordinance vacating the land in controversy for
grave-yard purposes. It subsequently notified, by news
paper publication, the relatives of persons buided there to
remove their remains. The evidence relating to what was
done with the land since 1857 is very voluminous, and need
not be stated here in detail. In a general way, it may be
stated that the city took exclusive possession of the land;
that no further burials in it took place, except, perhaps, the
burial of an infant; that it graded the streets surrounding it;
that it leveled it off, and used it as a place for the work
house force to l)reak rocks upon for macadamizing the street;
that it graded the land, which was of an uneven surface,
lying above the grade in some places from 8 to 17 feet, and
below it in others; that it fenced it in, laid walks across it,
with turn-stiles at the corners; that it planted it in trees,
sowed it in grass and lighted it at night; that it recognized
and treated it as a park; that, by reason of its' ordinance
and improvements, nothing remains in or about it to indicate
that it is a grave-yard. In all this the public has acquiesced."

It further appeared that the city, in the course of its
grading work, had caused all of the, remaining bodies to be
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exhumed and rcburied in the same tract, but the coiirl found
that this rebiiryin.g was "for the sole purpose of preventing
a revcrter of the land" and was "a sham, and a fraud upon the
donors and their representatives." Upon this state of facts,
it was held that there had been a complete abandonment of
the cem.etery and title to it had reverted to the representa
tives of the original donors. The court said, pp. 899-900:

"* * * The use of a grave-yard is twofold,—for the pur
pose of continuous burials, and for the purpose of pi'cserving
the remains and memory of those who have been buried.
The original uses can be continued only by the public con
tinuing to bury, or by continuing to protect the remains al
ready buried, and to preserve the identity and memory of
the persons who have left them. It .can hardly be said that
there is anything compulsory on the public to do this,
although dcsecralion can be ])revented at the instance of
any one. The public may cease to bury in the dedicated
ground whenever it pleases. It may also refuse or neglect
to either erect or preserve any monuments to indicate the
identity of those already buried, or to give and continue to
the place the character and name of a grave-yard. When this
happens the original use terminates, and the fee vests in the
original donors, or their legal representatives, free from it."

The court approved the following instruction to the jury
as a correct statement of the law with reference to abandon-
m.ent, p. 901;

"So long as it is kept and preserved as a resting place for
the dead, with anything to indicate the existence of graves,
or so long as it is known or recognized by the public as a
grave-yard, it is not abandoned. On the other hand, it may
contain the remains of the dead, and yet be abandoned. If
no interments have for a long time been made, and cannot
be made, therein, and, in addition thereto, the public, and
those interested in its use, have failed to keep and preseiwe
it as a resting place for the dead, and have permitted it to
be thrown out to the commons, the graves to be worn away,
grave-stones and monuments to be destroyed and the graves
to lose their identity, and if it has been so treated and used
or neglected to the public as to entirely lose its identity as
a grave-yard, and is no longer known, recognized and re
spected by the public as a grave-yard, then it has been aban
doned; or if the public, and those interested in its use as a
gi-avc-yard, have permanently appropriated it to a use or
uses entirely inconsistent with its use as a grave-yard, in
such a way as to show an intention of permanently ceasing
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to use it as a gi'ave-yarcl, and it has become impossible to
use it as a grave-yard, then it has been abandoned; * *

The facts of this Missouri case, as to the extent to which
the tract had lost its character as a cerr.etery, are veiy similar
to the facts of the present case. The difficulty with accepting
the Missouri case as authority here is that the case arose as
between the representatives of the original donors and the
donee of the cemetery, and the court did not consider or
determine the rights of persons whose relatives were buried
there. Furthermore, the same court, in a later case, in
volving the same cemetery (KarisSas CHy v. Scarritl, 69 S.. W.
283), stated tliat by 1878 all of the bodies had been removed
from, the premises and rcm.arked that a cemetery

'only loses its character as a resting place of the dead when
those already interred are exhumed and removed" (p. 286).

And as I have shown above, the same court, in the much later
case of Tracy v. Biltlc, 112 S. W. 45, involving an issue be
tween the owner of the cemetery and the relatives of persons
buried there, held that a cemetery could not" be dcem.ed
abandoned twenty-six years after the last burial occurred,
although in the meantime it had been entirely neglected.
As between the county and the relatives of persons buried

in the tract, it seems to me that we cannot safely regard
Campbell v. City of Kansas as an authority, but must con
clude that the weight of authority is to the effect that, as
against the relatives, a cemetery does not lose its character
as such until the bodies have all been removed. All of" the

cases above cited to that effect, except the California case,
were decided within the past fifteen years, so that it cannot
be said that they represent an antiquated view of the law.
It is quite possible that none of the cemeteries involved in
those cases were neglected or obliterated to the extent that
exists in the present case, and that a court which had the
facts of your case squarely put up to it would apply the rule
of Campbell v. City of Kansas against the relatives. It is
hardly safe to predict, however, that such would be the out
come.

Notwithstanding the conclusion I have reached, which is
that there has not been a full legal abandonment of the
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cemetery, I think, as a practical proposition, it would be
entirely safe to go ahead and build on the site. This is for
the reason that the lack of a complete abandonment does not
in the least aflect the legal title to the premises. It simply
leaves open a possibility that relatives may, by legal action,
prevent, or recover damages for, a change in the use of the
land. It is well settled that the owner of a cemetery lot has
no legal title, even under a deed absolute in form; he has
merely a privilege or license to make interments in the
particular lot so long as the place continues to be used as a
burying ground. Trefry v. Younger, 114 N. E. 1033 (Mass.
1917); Anderson v. Acheson, 110 N. W. 335 (Iowa 1907);
Partridge v. First Independent Church, 39 Md. 631 (1873);
Kincaid's Appeal, 66 Pa. 411 (1870).
Hence no one could maintain ejectment against the county

after it had erected its building. The only action at law which
appears to be at all possible is an action of trespass (see
HoUman v. Plattcville, 101 Wis. 96), and it does not seem
likely that substantial damages could be obtained in such
an action. If an attempt was made to enforce an equitable
remedy, as for instance, to enjoin the erection of the building,
I am satisfied that no court of equity would grant such a
remedy to persons who had stood by and seen the land used
as a public park for twenty-five years. So far as appears, all
of the cases cited above, in which the courts have protected
the rights of relatives, were brought with reasonable prompt
ness after the invasion of those rights. Here the defense of
laches would be very easily established.
As between the city and the county, I am of the opinion

that the county has title to the premises in fee simple. This
is based upon the statement in your letter that the county
owned the land in fee simple before donating it to the city.
I take this to mean that the county owned the land in its
proprietary capacity and not merely as a donee for cemetery
purposes. If the latter were the case, a question might now
arise as to the rights of the persons who originally donated
the land to the county. Under the facts as you state them,
however, the only question that can arise as to title is be
tween the county and the city, and the city, by its deed of
1910 to the county, set at rest any possibility of controversy
there. I do not think there can be any doubt of the city's
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right to convey the land to the county. The original con
veyance from the county to the city was made in considera
tion that the city should either care for and protect the
premises as a cemetery or cause the dead to be removed there
from. The city did neither, but after a lapse of fifty years
returned the property to the county. The city would be
clearly estopped from making any future claim to the land.
28 Cyc. 626.

I am of the opinion, therefore, that the legal title to the
tract in question is in Green county, and that while the
cemetery is not fully and legally abandoned, the circum
stances are such that, as a practical proposition, it is very
unlikely that anyone could either prevent the erection of the
school upon the premises or collect substantial damages on
account of such erection. If any of the persons whose rel
atives are buried in the premises arc known, and particularly
if they are at all inclined to object to the change of use, it
would be well to give them very specific notice of the county's
intentions, and unquestionably, if they then permit the
county to expend money in erecting the building, they will
have no standing thereafter in a court of equity. It would
also be highly desirable, and I have no doubt it is (he plan
of the county, to use scrupulous care in preserving and
reinterring any liodies that may be exhumed in the process
of excavating for the new building.
RMH

Constitutional Law — Education — Military Service —
Soldiers' educational bonus law am.endmcnt held constitu

tional.

April IS, 1921.
Honorable Antone Kuckuk, Chairman

Senate Committee on Education and Public Welfare.
Edward A. Fitzpatrick, Secretary,

State Board of Education.
You desire our opinion as to whether the following bill

would be constitutional if enacted into law. It amends

sec. 37.253, subsec. (5), Stats., and reads (the am.endment
being in italics):
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"The acceptance of the bonus provided for in chapter 667
of the laws of 1919 shall preclude any person from availing
himself of the privileges of section 37.25, unless he shall
first return to the state treasury the bonus received. If
a person reluming such bonus has been in regular atlendance
at a school in accordance wilh the provisions of section 37.25
to section 37.253 subsequent to his discharge from military
service and prior to the return of the cash bonus he shall be
entitled upon application to the state board of education to the
educational bonus during the period of regular attendance be
tween his entrance into school subscquenl to his discharge from
military service and the date of assignment by the state board of
education.''

It is our opinion that the proposed law is in harmony with
what is said by the supreme court of this state in the soldiers'
educational bonus case, State ex rel. Alwood v. Johnson et at.,
170 Wis. 251, and that it will be sustained by the court upon
the principles laid down in that case should its constitution
ality be attacked.
As we read the law we understand the purpose of the bill

is to grant the educational bonus to soldiers now returning
the cash bonus during the period of their regular attendance
at school subsequent to their discharge from. m.ilitary service,
but not to exceed the sum. of $1,080.00 specified in sec. 37.25.
In order to remove any question, how^evcr, it might be well
to have added to the proposed bill at the end of sec. 1 the
words "not exceeding the sum. specified in section 37.25."
WJM

Public Lands—Patents—Public Officers—Commissioners of
Public Lands—Comm.issioners of public lands may not
cancel patent after lands have passed into hands of innocent
purchaser.

April 18, 1921'
Honorable Matt Lampert, Chief Clerk,

Commissioners of Public Lands.

In your letter of March 16 you call attention to a letter
written by G. M. G. of H., Montana, on behalf of Mrs. L. K.,
which letter is dated February 10, 1921, and com.plains that
the county treasurer of Price county has twice refused to ac-
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cepl the taxes tendered to him by Mrs. K. covering the fol
lowing descriptions of 'and,

"The east half of the southeast quarter of section 27, and
the east half of the northeast quarter of section 34, all in
township 37, range 3 east,"

on the ground that said lands are state lands and that a
certain patent or patents, issued by the commissioners of*
public lands under date of April 22, 1912, to one E. L. G.,
had been by the said commissioners declared null and void,
pursuant to a resolution and order of the commissioners,
bearing number 2769, and dated February 27, 1913, which
resolution and order read as follows:

"Resolved, by the Commissioners that the sale of all
lands and timber previously sold by contract or otherwise in
compliance with Section 210, Chapter 15 of the statutes of
1911 shall hereby be declared void and that all contracts
and patents issued by reason of such sales shall be cancelled
and the said land shall I'cvert back to the state and become
a part of the state lands, and
"Whereas, the terms of such resolution are so general

that it conveys no definite idea of the particular sale deemed
by the said commissioners to i)e void as in complying with the
provisions of said Section 210, and
"Whereas, it is considered tliat a record slio.uld be made

of the particular sale deemed by the Commissioners to be
alTected by said resolution, therefore be it
"Ordered, that the terms of said resolution apply to the

following purchases of land, to wit:" etc.

The lands above described were specifically mentioned in
said resolution and order.

From an abstract of title prepared by the Surety Abstract
Company of Price county, covering the aljove descriptions,
and which abstract was submitted in connection with your
letter, it appears that these lands were, on the 6th day of
May, 1912, conveyed by warranty deed from said E. L.
G. and his wife to A. L. P.; that on the 12th day of Octo
ber, 1914, said lands were, by warranty deed, conveyed
from. A. L. P. and wife to A. P.; and that on the 20th day
of August, 1918, A. P. and wife, by warranty deed, conveyed
-said lands to L. K..

The abstract does not show any of the proceedings of the
commissioners of public lands under date of February 27,
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1913 declaring null and void the paleiits issued to E. L.
G., and there is nothing in the facts submitted with the in
quiry showing that A. L. P. had any knowledge or informa
tion sufiicient to put him. upon inquiry as to the illegality
of the patent issued to E. L. G. Neither is tliere anything
in tlie abstract or letters indicating that Mrs. K. was a pur
chaser with knowledge of the illegality'' of the patent issued

• to E. L. G., or of the proceedings of the conm7issioners of
public lands declaring said patents illegal and void. For
aught that appears, all purchasers subsequent to the original
patentee were innocent purchasers of said lands and acquired
the sam.e without knowledge of any defects in the proceed
ings under which the said patents were issued to said E. L. G.

According to inform.alion received from, you, it appears
that the comjnissioners declared the said patents void for
the reason that the patentee failed to com.ply with the
provisions of sec. 210, Stats. 1911, which required the
purchaser of .public lands to make an affidavit, stating,
among other things, that the affiant or purchaser had not,
since the 15th day of October, 1903, acquired more than one
hundred sixty acres of public lands, including the lands
about to be purchased.
You state that the commissioners desire to be advised as

to the validity of the resolution and order of the commis
sioners dated February 27, 1913, declaring the patent issued
on the lands described above null and void.

According to your letter, form.er attorney general, Hon.
John J. Blaine, in an opinion dated January 29, 1920, con
sidered this sam.e question, with reference to certain other
lands, the patent or patents eovering which had been de
clared void under said resolution. See IX Op. Atty. Gen. 52.
It was there held that as the present owner was a bona fide
owner, for value and without notice of the omission of the

affidavit, that the state was estopped from defeating his
title. It was further held that the land comm.issioners had

no power to revoke a patent under such circumstances and
that the state cannot, in equitys cancel patents if the proper
officers issued the same and if they were issued under au
thority of law, even though it should appear that som.e con
ditions precedent to their issue had not been complied with
by the patentees.
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It is our view that a bona fide purchaser under a patent is
entitled to protection. Austin v. Dean, 40 Mich. 388.

In harmony with said opinion, I must hold, under the
facts as stated in your letter and accompanying documents,
that the attempt of the commissioners to declare the patent
issued to E. L. G. void, after the lands had passed from
him to innocent purchasers, to be without effect, and that the
state has no valid claim on the lands in question. I suggest,
however, that the attention of the county clerk be called to
the fact that the state makes no claim on said lands, and that,
if the same have been omitted from taxation, they be placed
upon the assessment roll for the years the same have been
omitted, in order that the present owner may pay her legal
share of the state and local taxes.

JTD

Intoxicating Liquors—Words and Phrases—Transportation
—Law forbidding transportation of intoxicating liquors
is violated by employe of owTier thereof when former carries
case of whiskey from building where stored after purchase in
August, 1920, to his automobile, in street, with intent to
deliver by auto to intended purchaser.
"Transportation" construed.

April 18, 1921.

WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

You submit the following statement of facts involving a
prosecution for violation of the prohibition enforcement act
now pending in the district court of Milwaukee county, upon
which the presiding judge has requested you to obtain the
opinion of the attorney general:

"The defendant is charged with the offense of transporting
intoxicating liquors in violation of the prohibition enforce
ment law of wdiich sec. 1569—1 provides: 'After this act be
comes operative, the manufacture, sale or transportation of
intoxicating liquors, as herein defined, within, the importa
tion thereof into, or the exportation thereof from the state
of Wisconsin, except as may be herein or hereafter provided,
is hereby prohibited.'
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"The facts show that the owner of a large quantity of
whiskey purchased the same some time in August, 1920,
in violation of the law from a person wiiosc name he refuses-
to divulge. After storing this whiskey at a certain place, he
finally iiad it removed lo be stored in a livery stable in the
city of Milwaukee. The defendant, who it is claimed is in
the employ of the owner of the whiskej^ was recently ar
rested on the charge of transporting intoxicating liquor in
violation of the statutes, when it was shown that he had
carried a case of whiskey out of the livery staide building
wherein the entire lot was licing stored, and deposited that
case of whiskey in his automobile standing out in the street.
The defendant admitted that he intended to deliver this
whiskey to another person, whose name he refuses to divulge,
who had intended to purchase the same."

Is this a prohibited "transportation of intoxicating
liquors?"

After reading the prohibition enforcement act, the so-
called Mulberger law, sees. 1569—1 to 1569—23, Stats.,
inclusive, which is in fact entitled "Prohibition Enforce

ment," one can hardly be left in doubt but that it Avas the
purpose of the legislature to enforce prohibition of the liquor
traffic, which as a business has been outlawed.

"* * * It is unquestionably a well settled rule of con
struction, applicable as well to penal statutes as to others,
that when the words are not precise and clear, such con
struction will be adopted, as shall appear most reasonable,
and best suited to accomplish the objects of the statute;
* * Commonwealth v. Kimball, 24 Pick. (41 Mass.)
366, 370.

Starting with this old settled rule of cons true i ion, it is
incumbent upon us to interpret the word "transportation,"
italicized in the statute above quoted, so as to give efTecf
to the legislative intent to end the liquor traffic, and to en
force the prohibition against the manufacture, sale or trans
portation of intoxicating liquors, except as expressly per
mitted.

"* * * If wc look into the dictionary for the meaning of
the word 'transport,' Webster defines it, 'to carry or convey
from one place to another,' again 'to remove from one place
to another,' and throughout all the derivations of the word
transport we find the same part of the definition 'to remove'
as transported is inter alia, defined 'removed.' " From the
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opinion of the supreme court of Pennsylvania, deciding
that the moving of petroleum through pipe lines through
which it flowed was "transportation thereof." Columbia
Conduit Co. v. Commonwealth, 90 Pa. St. Rep. 307, 309.

As was said by the court of North Carolina:

"The word 'transport' does mean to carry or convey from
one place to another, but it also means to 'remove,^ and this
is one of its primary significations according to the lexicog
raphers"

in holding that a statute imposing a penalty upon a railroad
company failing to "transport" goods received by it for
shipment, and billed to any place in that state, for a longer
period than four days after the receipt of the same, was not
violated where I he railroad company did not delay

"to begin the transportation or to start the goods on their
journey within four days"

after they were received for shipment. Walker Bros. v.
Southern JRy. Co., 137 N. C. 163, 166, 49 S. E. 84.
The supreme court of South Carolina, in deciding that a

magistrate had not erred

"in refusing to charge that carrying liquor on the person is
not transporting it within the meaning of the law,"

said:

"* * * The statute makes it criminal 'to transport from
place to place within this State by wagon, cart or other
vehicle, or by any other means or mode of carriage, any
liquor, etc.' Transport means to cany or convey from one
place to another, and carrying on the person is certainly a
means or mode of carriage." iStale v. Pope, 79 S. C. 87, 90,
60S. E. 23^1.

The word "transportation" without qualification is suffi
ciently broad to include all the means of transportation
designated in the South Carolina statute. To enumerate the
possible methods of transportation does not broaden the
meaning of the word itself, for, in the language of the supreme
court of the United States:

"There is no doubt that the word transport correctly
interpreted as well as its ordinary acceptation, means to
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carry, to convey; * * * ." The Uniied States v. Sheldon,
15 U. S. (2 Wheat.) 119, 120.

It cannot be doubted that it is unnecessary to wait until
the act of transportation has been completed to successfully
prosecute one who is engaged in illegally transporting in
toxicating liquors, the transportation of which was in
terrupted by the arrest of the transporter. Otherwise, one
could not be held for the exportation of liquor out of Wis
consin consigned to New Orleans until it had reached its
destination. The reasonable view in such case is that the

moment one had crossed the state boundary with tjic liquor
the violation would be complete.
The constitutional amendment considered in the opinion

in the following Arizona case provided:

"Ardent spirits, ale, beer, wine, or intoxicating liquor or
liquors of \vhalever kind shall not be manufactured in or
introduced into the state of Arizona under any pretense."

Upon appeal the defendant contended that every element
necessary to constitute the offense of the unlawful intro
duction of intoxicating liquors into the state was complete
the moment the intoxicating liquor crossed the state line,
and (hat the law was not violated by transporting the
liquor from one counly of the state to another, and that as

Maricopa county, in which he was arrested before completing
his journey, was an interior county, intoxicating liquor could
not, in the very nature of things, be transporled into Mari
copa county from without the slate without necessarily
crossing some other counly of the state; that as the act of
introduction was complete the moment the liquor crossed the
state line, the offense was necessarily committed in the
county into which it entered the state, and was triable only
in such county. The court held, however:

"Where one has the control over the whisky, as by having
it loaded in his automobile in an adjoining state, for the
purpose of transporting it to a specified point in this state
as a single transaction, and in carrying out such transaction
he brings, leads, carries, puts, conducts, ushers or hauls such
liquors into the state, any distance, a few feel or a few
hundred miles, as contemplated, then he has introduced the
whisky into the state. The distance into the state which he
succeeds in transporting the whisky is of no eflcct other than
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requiring greater or less time and power for its accomplish
ment. * * *,

* * When the whisky, so transported into Arizona as a
part of the original transaction, is carried into an interior
county of the state, the acls of transporting the whisky
committed in every county through which it may be passed
arc parts of the original transaction, and therefore parts of
the offense. The original transaction is not completed until
the whisky reaches its destination, but the olTense is com
mitted in every portion of the state over which the whisky is
trans'ported. If it was transported in part of the route in one
county, and in part of the route in another county, then the
offense was committed in part of each county, and, under
paragraph 812 of the Penal Code of 1913 may be prosecuted
in either county." lieijnolds v. State, 18 Ariz. 388, 392-393,
Ann. Gas. 1918D 879."

That the defendant in the case we are considering was not
the owner of the whiskey, but merely the employe of the
owner, is imjnaterial as affecting the question of whether he
is guilty of the offense of wliich he stands charged, i. e.,
"the transportation of intoxicating liquors," contrary to the
provisions of sec. 1569—1, Stats.
In an Iowa case prosecuted under a statute prohibiting

any person from, conveying intoxicating liquors without a
certificate, a teamster driving a two-horse wagon at seven
dollars per week was convicted upon evidence showing that
his employer was in turn employed by certain owners of
intoxicating liquors to make delivery thereof for them.
State V. Campbell, 40 N. W. 100.
In Stale v. Rhodes, 90 Iowa 496, 58 N. W. 887, the act of

a railroad employe in rem.oving intoxicating hquor from, the
platform to the freight room of a railroad depot was held to
be a transportation or conveyance thereof under a statute
m.aking it an offense to transport intoxicating liquors in the
absence of a certificate from, the county auditor that the
consignee is authorized to sell such liquors. This case was
subsequently reversed by the United States supreme court,
but solely upon the ground that the goods were seized in
transit in interstate commerce, being consigned to a point
outside of Iowa, and that the transportation from the
platform to the freiglit room of the railroad depot was but an
integral part of the interstate shipm.ent.
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In Licshesi v. Commonwealth (Va. 1918), 94 S. E. 925, the
carrying of a prohibiled amount of liquor in a suitcase was
held to be transportation by the person carrying the suit
case.

Massachusetts has consistently held that the olTense of
an illegal transportation is committed although the trans
portation is interrupted by the arrest of the offender, as
where, in Mason v. Lothrop, 73 Mass. 354, it was held that a
constable was justified in arresting the defendant without a
warrant at Easton when he was driving a two-horse wagon
with several kinds of liquor on his way from Boston to
Taunlon. The precise olTense prohibited was transporting
intoxicating liquor with intent to sell it, and the case was
held to be complete upon proof that defendant had at
Stoughton, fourteen miles from, the place of arrest, given a
hostler a drink as compensation for having watered the
horses.

Whether you regard the carrying of the case of whiskey
from the livery stable to the automobile standing out on the
street as the entire act of transportation, or whether you re
gard that as but the initial stage of the transportation which
was to be completed by delivering it with the automobile to
another person, which transportation was interrupted by his
arrest, it is m.y opinion that upon the statem.ent of facts the
defendant.is guilty of the transportation of intoxicating
liquors, within the meaning of sec. 1569—1, and that he is
liable to the penalty imposed by sec. 1569—19, which pro
vides:

"Any person who shall vend, sell, deal or trafTic in, or for
the purpose of evading any law of this state, give away in
toxicating liquor as herein defined, except as herein provided,
or violate any other provision hereof or any lawful order made
under the provisions of this act, shall be guilty of a mis
demeanor and upon conviction shall be fined not less than
one hundred dollars or more than five hundred dollars or
by imprisonment not exceeding six months or b^' both such
fine and imprisonment in the discretion of the court. And*
in the event of a second conviction for any such olTense within
one year may be punished by a penalty equal to double the
maximum penalty prescribed for a first olTense."

The distance the defendant m.ay actually have conveyed
the intoxicating liquor and the fact that he was interrupted
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in the transportation thereof before he had actually com
pleted his journey, are, in our opinion, of no moment.
Under sec. 4415/;, Stats., a thief who by a trespass with

intent to steal had taken and carried awa\} something of value
which was a parcel of the realty or annexed thereto and the
property of the owner of the realty against the \vill of the
owner, would be guilty of a violation of that statute.

If an officer apprehended such a thief as he left the build
ing with his arm.s full of loot that he was about to deposit
in an automobile to convey it away, could it be said that the
arrest was prem.atiire, that the crime had not been fully con-
summ.ated? We think not. It would not be necessary for the
olffcer to stand by and see the violator of the law drive away,
with resultant chances of escape, in order to insure a con
viction if he did capture him..
So in the case you present, the offense was complete and

it was not necessary to allow the transporter to enter his
automobile and drive to his destination. The chances that he
would have eluded his pursuer under traffic conditions in
a city of the size of Milwaukee, and that his destination
would never have been learned, need not be dwelt upon.
WJM

Education—Union Free High Schools—Public Ojficers—
School District Board—Electors of union free high school
having authorized district board to borrow money to build
schoolhouse in village of E— R—, board may not enter
into contract with one or m.ore taxpayers of town of P—
in said district to use portion of said funds to erect school-
house in said town of P—.

April 19, 1921.

Honorable Antone Kuckuk, Chairman,

Senate Committee on Education and Public Welfare.
At the suggestion of Judge Colem.an of the town of P—,

Vilas county, I am addressing this letter to you on the
subject of the union free high school district at E— R—,
Wisconsin.

As I understand it, said union free high school district
includes, am.ong other towns in Vilas county, the town of
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P—; that the boundaries of said district were defined by
oh. 396, laws of 1919; thai pursuant to a special school
district meeting, held on September 28, 1919, the school
board issued bonds amounting to 8125,000 for the purpose
of erecting a union free high school at the village of E— R—•,
in said district; that tlie proceeds of said bond issue are still
in the treasury of said district; that there is now pending a
bill in the legislature which is in the hands of your committee
on education, and which proposes to change the boundaries
of said school district so as to separate therefrom, the town of
P— and create a union free high school district in said town;
that pending action on said bill by your committee, an agree
ment has been entered into by or in behalf of the school
board of said district, and certain representative citizens
and taxpayers of the town of P—, which agreement pro
vides that the proceeds of said bond issue are to be divided
upon som,e basis therein set forth, so that a portion only of
said $125,000 is to be used in the erection of a union free high
school building at the village of E— R—, and llie other
portion is to be used in the erection of a union free high
school building in the town of P—•, both of which schools are
to be operated by said district.
The question is raised whether such an agreement is a

valid agreement and is enforcible in law. The proceedings
authorizing said bond issue were had under the provisions
of sec. 40.11, Slats.
While I have not had sufTicient time to thoroughly ex

amine the law upon the subject, it is my opinion that the so-
called agreement is ineffectual in law and cannot be enforced
for at least two reasons; i. e.,
(1) Sec. 41.11, subscc. (5), reads in part as follows:

"The money borrowed under authority of subsections
(1) to (4) shall be paid into the district treasury and be ex
pended only for the purposes for which it was voted or
borrowed."

The electors of said district having given authority to borrow
said sum for the purpose of erecting a school building, and
having directed that said building be erected at the village
of E— R—, the district board cannot ignore such direction
and use a portion of said loan for the purpose of building a
schoolhouse at some other town in the district.
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(2) The citizens and taxpayers of the town of P— are
representing only themselves. They are electors in said
union free high school district and cannot be said to rep
resent any municipal corporation within said school
district. There is no legal machinery provided for in the
law by which they may enter into a contract with the
union free high school board for the alleged benefit of the
inhabitants of the said school district residing in the town of
P—.

It is my opinion that any inhabitant and taxpayer in
said district could successfully enjoin said school board from
diverting a portion of the funds which have been raised for
the construction of a schoolhouse in the town of P—.

JTD

Intoxicating Liquors—Words and Phrases—Transportation
—Purchaser of intoxicating liquor at dance hall who shares
il with his friends at same place does not violate statutes.
"Transportation" defined.
One who carries intoxicating liquor to his home in his

automobile violates statutes.

April 19, 1921.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee,•Wisconsin.

You have asked for an opinion as to whether or not the
following facts constitute a violation of the provisions of
sec. 1569—1, sec. 1569—13, or sec. 1569—19:

"A., a young man over 21 years of age, attends a public
dance and while in the dance hall purchases from another
person a bottle of moonshine whisky containing more than
23^% of alcohol and carries the same on his person in the
same dance hall and later in the evening invites a party of
friends to sit around the table in the s-ame dance hall, and
after receiving a nonintoxicating beverage, to wit: ginger ale
purchased in the said dance hall and served at the table at
which he and his friends are seated, he proceeds to pour into
each of the glasses of his friends and his own a part of the
moonshine whisky thais obtained. A. is arrested and charged
with a violation of Section 1569—1 for transporting the said
liquor."
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Said sec. 1569—^1 provides:

"After this act becomes operalive, the manufacture, sale
or transportation of intoxicating liquors, as herein defined,
within, the importation thereof into, or the exportation
thereof from the stale of Wisconsin, except as may be herein
or hereafter provided, is hereby prohibited."

Sec. 1569—13 provides:

"This act shall not be construed to authorize the con
fiscation or seizure or make unlawful the possession of
liquors defined in section 1569—3 hereof as intoxicating
liquor, owned by individuals and possessed and kept for the
individual use of the owners Ihei-eof at the time this act be
comes operative; provided such liquors were lawfulli' pur
chased prior thereto for private purposes and not for pur
poses of unlawful sale," etc.

Sec. 1569—19 provides in part as follows:

"Any person who shall vend, sell, deal or traffic in, or
for the purpose of evading any law of this state, give away
intoxicating liquor as herein defined, except as herein pro
vided, or violate any other provision hereof or any lawful
order made under the provisions of this act, shall be guilty of
a misdemeanor," etc.

It thus appears that the transportation of intoxicating
liquors, as defined by statute, is prohibited in this stale.
We are confronted with the proposition as to the interpre
tation to be given to the wor^ "transportation." It is not
defined by the statute. Webster defines "transport," "to
carry or convey from one place or station to another."
"Transportation" is defined as "removal." "Transportation"
is defined also by Anderson's Law Dictionary as:

"Carrying or sending to another place or country.
"1. May include other modes of moving or removing

property than by 'carrying,' as that word is ordinarily
understood.
"Thus, it will include taking petroleum from one place to

another by means of pipes laid underground.
"In the Inter-State Commerce Act of February 4, 1887,

'includes all instrumentalities of shipment or carriage.' "

In a broad sense, the ren'ovul of liquor from one place to
another, no matter how short the distance may be, would be
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transportalion, but whether this is the meaning that should
be given to this word in a criminal staliile, which requires a
strict construction in favor of the defendant, is not so clear.
That the IrafTic in intoxicating liquors for beverage pur

poses has been outlawed is made clear by the Mulberger law
and the eighteenth am.endrr.ent to the federal constitution
and the Volstead act. An interpretation should, therefore,
be given to the language used in the act, so as to elTectively
carry out the purposes of the act. You will note that the
Mulberger act does not, in express language, prohibit the
purchase of liquor. Neither is there a penalty prescribed for
the purchase of liquor. The same may be said of having in
toxicating liquor in one's possession. This has not been ex
pressly prohibited and no penalty is prescribed for it. It is
significant, however, that sec. 1569—12 enumerates certain
persons, who use alcohol for industrial and scientific purposes,
who

"may secure a permit from the prohibition commissioner,
authorizing the purchase and possession of alcohol and li
quors for the purposes permitted by this act," etc.

It may be argued that if it is lawful for any person to pur
chase and have liquor in one's possession, this statute is
superfluous.
The provisions of sec. 1569—13, already quoted, are also

significant, for there the possession of liquor is made lawful
for one who was in possession of the same at the tiro.e when
the act became operative. This statute would also be super
fluous if it is held that the Mulberger law does not prohibit
having intoxicating liquor in one's possession at the present
time.

If the inference can be drawn from. sec. 1569—^12 and sec.

1569—13 that it is unlawful to purchase and have liquor in
one's possession at the present time for beverage .purposes,
then the provisions of sec. 1569—8 would seem, to necessitate
a contrary inference, for here it is cx.pressly provided

"No person who shall keep or have in possession for retail
sale nonintoxicating beverages as defined in section 1569—;3
hereof shall at any time have in his possession or under his
control in the building in which he conducts his business or
selling or dispensing any such beverages any intoxicating
liquor as defined in said section."
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If it is unlawful for anyone to have in his possession intoxicat
ing liquors, as defined in the Mulberger 'aw, then the pro
visions of this act would be superfluous.

It is the general rule that unless some statute expressly
makcs a purchaser liable who participates in an unlawful
sale of liquor, whether it be a sale without license, or on
Sunday or on election day, or off the licensed premises, he is
not liable either as an aider or abettor or accomplice or as
principal. See II Wharton's Grim. Law, lllh ed., sec. 1838.
A purchaser is not parliceps criminis. State v. Baden, 37
Minn. 212; Slate v. Rand, b\ N. H. 361; Commonwealth v.
Willard, 22 Pick. (39 Mass.) 476; State v. Miller, 26 W. Va.
106; State v. Teanan, 50 Conn. 92; Wakeman v. Chambers,
69 la. 169; 2 Woollen & Thornton's Law of Intoxicating
Liquors, sec. 720.

It might be argued that as all accessories to misdemeanors
and all persons participating in the commission of mis
demeanors are principals, therefore, an exception to this i-ule
made by the authorities where intoxicating liquors are pur
chased does not apply at the present time, in view of the
fact that the fundamental law of the land has now declared

the trafific in intoxicating liquors as a beverage outlawed,
and that a different rule should be adopted at the present
time. But in the case of State of Kansas v. Cullins, 24 L. R.
A. 212, where it appeared that prohibition had been estab
lished by a constitutional enactment, the court still held
that the purchaser of intoxicating liquors which arc sold in
violation of law is not a participant with the seller and there
fore is not guilty as the principal offender. The court said,
p. 214:

"* * * Notwithstanding the amendment to the constitu
tion prohibiting the sale and manufacture of intoxicating
liquors, the offense of selling intoxicating liquors in viola
tion of the constitution and the statute is an offense mala
prohibita, and is not of the class which are considered mala
in se. In Iowa, which has adopted a statute prohibiting the
sale of intoxicating liquors similar to our own, it was recently
said by the court of that state: 'As the prohibitory statute
does not provide that the purchaser is guilty of any crime,
it seems to us this fact, practically, ends the inquiry. If
such had been the intent, it would certainly have been so
provided, in express terms. So far from this being so, the
implication is clearly the other way. The prohibitory statnte
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does not regard the purchaser an aider and abettor in any
criminal act.' Wakeman v. Chambers, 69 Iowa, 169, 58 Am.
Rep. 218."

And again, the court said, p. 214:

"* * * If this court should determine that, in prosecutions
against parties for the unlawful sale of intoxicating liquors,
the purchaser is equally guilty with the seller, the statute
would be much more difficult of enforcement. Most of the
convictions, in prosecutions of this kind, are sustained by
the testimony of purchasers; and, if purchasers and sellers
are equally guilty, prosecutors will be less successful than
heretofore, even if the testimony of the purchasers cannot be
used against them."

In view of these authorities, it would seem that, as a
general rule, it is not unlawful, under the Wisconsin statute,
at the present tim.e, for a person to purchase intoxicating
liquors and to have the same in his possession, so that the
rule laid down in 1 Woollen & Thornton's Law of Intoxicating
Liquors, sec. 249, may be here applicable. It was there
stated:

" * * * A statute forbidding the conveyance of liquors
has no reference to a removal of liquors from one room in a
house to another room in the same house."

While the question is not free from doubt, I must say that
I believe that your question must be answered in the nega
tive. But until the court has definitely passed upon this
question, it will not be definitely settled. I would, therefore,
favor the prosecution of this case, in view of the fact that it
has been instituted, and have a determination of the ques
tion by the court.
You also submit the following statement of facts as a

basis for an official opinion, and inquire whether the same
statutes have been violated;

."A. is arrested by an officer at 1:30 A. M. while driving
an automobile, and on searching the automobile the officer
finds in his possession a quart bottle of moonshine whisky
containing more than 2^% of alcohol, and upon being
questioned by the odiccr admits that he received the same
on the same day from a friend in payment of a previous debt
and was transporting the same to his home for his own per
sonal use."
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Here it appears that the liquor was being carried from
one place to another. The supreme court of South Carolina
decided that a magistrate had not erred in refusing to charge
that carrying liquor on the person is not transporting it,
within the meaning of the statute. State v. Pope, 79 S. C. 87.
This latter question, I believe, should be answered in the

afTirmative.

JEM

Criminal Law—Venue—Defendant by entering plea of
not guilty before justice has waived right to change of venue.
First proceeding can be dismissed and new complaint and
warrant can be issued charging same ofTense.

Aprir20, 1921.
William M. Gleiss,

District Attorney,
Sparta, Wisconsin.

In your letter of April 19 you submit the following:

"A. is arrested on a charge of driving an automobile while
intoxicated; he is brought before a justice and through an
attorney enters a plea of not guilty and demands a change of
vcmic, also requests an adjournment of one week in which to
prepare his defense. The request for a change of venue and
adjournment for one week is granted. The state was not
represented at the hearing.
"Has the defendant by entering a plea of not guilty waived

the right to a change of venue?
"Did the justice who granted such change have the

statutory riglit so to do?
"Can the present proceeding be dismissed and a new com

plaint and warrant be issued charging defendant with same
offense?"

Your first question must be answered In the affirmative.
See State ex rel. Dearborn v. Merrick, 101 Wis. 162. Your
second question for the same reason must be answered in
the negative. Your third question must be answered in the
affirmative. The defendant has not been in jeopardy and a
dismissal of the action will not prevent a new prosecution.
JEM
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Fish and Game—Sec. 29.27 construed to prohibit spearing
of suckers in nighttime in open waters.

April 20, 1921.
James Murray,

District Attorney,
Fond du Lac, Wisconsin.

I have yours of April 8, in which you ask regarding the
construction of sec. 29.27 and its applicability to the state
ment of facts submitted. You state that

"the testimony will show that the defendant speared suckers
in a non-navigaljlc stream. The testimony will show that this
stream does not contain trout."

Sec. 29.27 provides certain prohibitive methods of fishing.
Among the methods prohibited is the use of a spear, and the
use of the spear for taking rough fish is prohibited in the
following cases: First, at any lime in non-navigable waters
containing trout; second, during the closed season for trout
rough fish shall not be speared in navigable waters containing
trout; third, rough fish shall not be taken at any time with a
spear in Lake Mason or the marshes adjacent to the same or
in Pine Lake, Fish Lake, Chain of Lakes, Mirror or Shadow
Lakes, city of Waupaca, Devils' Lake, Koenig's Mill Pond
and otiier places therein enumerated; fourth, rough fish shall
not be taken with a spear in the nighttime in any other
inland waters.

I assume that the waters in question are inland waters.
Suckers are rough fish. If they were speared in the nighttime
in said waters it constitutes a violation of sec. 29.27, Stats.
JFB
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Indigent, Insane, etc.—Superintendent of county poor farm
is not obliged to receive indigent person having legal setile-
ment in county who has not been committed to such farm
by court of competent jurisdiction.

April 21, 1921.

S. G. Dunwiddie,
District Attorney,

Janesville, Wisconsin.
In your letter of April 20 you inquire whether the super-

. intendent of the county poor farm is obliged to receive into
the poor farm an indigent person having a legal settlement
in the county, when such person comes within the require
ments of sec. 49.07, but has not been committed to such a
farm by a court of competent jurisdiction, or whether the
superintendent may refuse to receive such person until he
has been properly committed.
No person has an absolute right to admission to the county

poor farm. The superintendent is not obliged to receive
any person unless he has been committed under the pro
visions of sec. 49.07. I do not find any statutory provision
authorizing the receiving of persons who have not been com
mitted under the provisions of that section, but I am in
formed by the secretary of the board of control that if a
person makes satisfactory arrangements with the trustees
provided for by sec. 46.18 he may be so received.
WWG

Elections—Judicial Elections—Public Printing—Election
Notices—Election at which judicial officers are chosen is
"judicial election" within meaning of subsec. (4), sec. G.22,
Stats., though state and county superintendent of schools
are also chosen.

April 22, 1921.

Henry J. Bohn,
District Attorney,

Baraboo, Wisconsin.

I have your letter of April 15, inquiring as to the com
pensation to be paid for the publication of election notices
for the recent spring election, at which a state and county
superintendent, as well as judicial officers, were chosen.
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You call attention to subsec. (4), sec. 6.22, which fixes the
maximum compensation at $25 for publishing in weekly
newspapers the notice of a judicial election, and you ask
whether this limit applies to the election in question.
In reply will say, in my opinion, notwithsatnding the fact

that a state and county superintendent were elected, the
election was a judicial election only and the $25 limit applies.
This was the conclusion reached by Attorney General
Owen in two opinions, which will be found in II Op. Atty.
Gen. 376 and VI Op. Atty. Gen. 219. In those opinions he
pointed out that under the constitution (sec. 1, art. X) the
state superintendent must be chosen

"at the same time and in the same manner as members of
the supreme court;"

further, that sec. 6.22, subsec. (4), divides elections into
three classes: general, judicial and municipal. He concluded
that in view of the language of the constitution above
quoted and of the fact that the election of the state and
county superintendents could not be regarded as either a
general or municipal election, it must be held to be included
within the teim "judicial election."
The foregoing eliminates the necessity of answering your

further inquiries as to the manner of compensating the news
paper in case the $25 limit does not apply. ̂
You also state that the notice was published twice in a

weekly paper, occupying in each issue 55 column inches, and
you inquire whether the compensation under sec. 6.22,
subsec. (4), should be 55 times 60«^', or 110 times 60^^. Inas
much as 55 times 60^^ is $33, the conclusion already reached,
with reference to the $25 maximum, makes it unnecessary to
answer your question. The $25 maximum, it will be noted, is
to cover "all insertions required to be made" (sec. 6.22,
subsec. (4), Stats.).
RMH
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Public Ojfflcers—County Board—Highway Patrolman—
Member of county board of supervisors cannot lawfully be
appointed patrolman on county highways.

April 22, 1921.

Irving Breakstone,

District Attorney,
Oconto, Wisconsin.

I have your letter of April 19, in which you inquire whether
it is permissible for a member of the county board to be em
ployed as a highway patrolman on a county trunk highway.
You refer to him as being employed by the county highway
commissioner and state that, althougli previous opinions of
this office indicate that the office of supervisor is incompatible
with such employment, the attorney for the supervisor main
tains that they are compatible under the decision in Mcnasha
Woodenware Company v. The Town of Winter, 159 Wis. 453.

It is true that previous attorneys general have held in
several instances that sec. 4549 prohibits the employment of a
town or county officer upon town or county road work,
upon the theory that the selling of his services to the county
or town of which he is an officer is as much prohibited as the
selling of property. It is true also that this theory was made
untenable by the decision of the suprem.e court in the case
above cited. The court held (p. d53) that, as the statute is a
highly penal one and ir.ust be strictly construed, it cannot be
extended to prohibit the selling of one's labor or time to the
town or county.

There is another statute, however, which furnishes a
conclusive answer to your question. Sec. 960, Stats., pro
vides:

"No member of any city council, town, village, or county
board shall, during the term for which he is elected, be ap
pointed or elected^to any office, or position which has been
created by, or the election or appointment to which is vested
in, such city council, or in such town, village, or county
board."

If highway patrolmen are appointed by the county board,
then this statute clearly prohibits any m.ember of the
board from holding such a position. Although your letter
seems to indicate that appointments of this kind are made
by the county highway commissioner, I have been unable to
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find any statute authorizing him to make such appoint
ments. Under sec. 1317/n—6, siibsec. 3, par. (a), it is the
duty of the commissioner to have charge of the main
tenance of all highways maintained by the county. Nowhere
is he given power to employ any one to assist him in this
maintenance work; on the contrary, it is provided in sec.
1317/n—6, subsec. 2, par. (c), that the county board shall
provide him. with such assistants as are necessary for the
proper performance of his duties.
Hence, if it is the practice of the county highway com

missioner in your county to appoint patrolm.en, such practice
is unauthorized and illegal. Such patrolmen, or other main
tenance men, must be appointed by the county board, and
sec. 960 makes it impossible for a member of the board to be
lawfully appointed to such a position.
RMH

Corporations—Blue Sky Law—Public Officers—Fees—In
passing upon propriety of issuing permit for sale of securities
in this state director of securities division of railroad com
mission should secure fee in advance.

April 22. 1921.

G. S. Canright, Director,
Securities Division,

Railroad Commission.

In your letter of April 21, you state that the Red River
Oil Company of Billings, Montana, some time prior to
March 15 made application for a permit to sell their se
curities in this state and sent you a check for $20.00; that
thereafter you refused such permit, and notified them that
the fee was SIO.OO, upon receipt of which you would return
to them their original check for $20.00; that they have not
only refused to send the $10.00, but have stopped payment
on the check for $20.00.

In my opinion the proper procedure in cases of this kind
is to make sure of your fee first, before any work is done. If
a check in excess of the fee is sent, it should be cashed and
the proper amount of fee deducted and the balance returned
to the applicants.
WWG

14
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Counties—Public Health—KHqy July 1, 1921, no county
board may lawfully discontinue county nursing service.

April 22, 1921.

Mrs. Mary P. Morgan, Director,
Bureau of Child Welfare and Public Health Nursing,

State Board of Health.

I have your letter of April 21, referring to several portions
of the printed proceedings of the county board of Rusk
county at its April and November, 1920, meetings, relative
to the county nurse of that county, and inquiring whether
that county board or any other has power to discontinue
county nursing service.
Under sec. 1411n, the maintaining of county nursing

service in every county of the state is mandatory from and
after the first of July, 1921. Up to that date it is optional.
Any proceedings which might be taken by any county board
to dispense with county nursing service after July 1 would be
in conflict with the statute and would be unlawful; nor would
it be lawful for the county board to accomplish the sam.e
thing indirectly that the statute prohibits it from accomplish
ing directlj', as, for instance, by reducing the salary of the
nurse to an impossibly low figure or failing to make any
appropriation at all.
I will say, however, that I find nothing in the proceedings

of the county board of Rusk county which indicates any
intention of dispensing with the nursing service. At the
April, 1920 session there was a resolution for the employ
ment of a nurse "until the next spring meeting" at a yearly
salary of $2,000 (p. 8). At the same session an expense
account of the nurse was allowed by the board (p. 26). At
the November meeting of the board an appropriation of
$3,500 was made fdr running expenses and salary of the
nurse for the year 1921 (p. 21). These are all of the proceed
ings to which you have directed my attention. None of them
indicate any intention of discontinuing the position of county
nurse, but rather the contrary. The matters passed upon
were matters of administration which the county board has a
perfect right to deal with as it chooses, so long as it does not,
directly or indirectly, accomplish the discontinuance of
county nursing service after July 1, 1921.
RMH
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Corporations—Securities Exempt—Foreign Corporations—
Ordinary business corporation organized under laws of
District of Columbia not exempted, by subd. (e), subsec. 1,
sec. 1753—49, Stats., from operation of securities law.

Stock of foreign corporation not invalidated by being
sold at discount unless statutes of state of its incorporation
so provide.

April 25, 1921.
G. S. Canright, Director,

Securities Division,
Railroad Commission.

In your letter of April 7 you inquire whether the sale of
securities of the Industrial Transportation Company, a
corporation organized under the laws of the District of
Columbia, is exempt from the provisions of the securities
law by virtue of subd. (e), sec. 1753—49, which provides that
the securities laAv shall not apply to

"securities issued by any bank, trust company or building
and loan association organized under the laws of this state
or issued by any national bank or other corporations or
ganized and existing by virtue of the acts of congress of the
United States."

The Industrial Transportation Company, whose articles
and an amendment thereto you submitted with your letter,
is not organized for banking or building and loan purposes,
or any purpose akin thereto. Its purposes were originally
the transportation of persons and property by electricity,
steam or other mechanical methods, but by an amendment
made in 1918 the purposes were changed to the conducting
of "a general food business in all details." The corporation
was not chartered by special act of congress, but was simply
organized under the general incorporation laws of the District
of Columbia, which laws, of course, are themselves acts of
congress.

I am of the opinion that the securities of this corporation
are not exempt from the operation of the securities law. It is
a well settled principle of statutory construction that where
an enumeration of particular subjects in a statute is followed
by general language, the general language is restricted to
subjects of the same class (eiusdem generis) as those covered
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by the particular enurreration. In the statute above quoted
the enumeration of Wisconsin banks, trust companies,
building and loan associations and national banks, marks out
a class of corporations whose exemption from the provisions
of the securities law rests upon a perfectly logical basis:
i. e., that corporations of that land are already strictly reg
ulated, in the state by the commissioner of banking, and in
the nation by the comptroller of the currency. It seems
very clear to m.e that the words

"other corporations organized and existing by virtue of the
acts of congress of the United States"

refer to other corporations which have the sam.e basis for
exemption, in that they, like the corporations specifically
enumerated, are already supervised by governmental agen
cies. It may be that under the rule eiusdem generis, the
exemption should be still further restricted to corporations
which are in the same general line of business as banks,
trust com.panies and building and loan associations, but
whether this is true or not need not be determined here.

To adopt the xdew that securities of any and every cor
poration organized under the laws of the District of Columbia
arc exempt by subd. (e) would cast grave doubt upon the
constitutionality of the securities law. Exemptions of the
kind made in that law must be based upon some reasonable
classification, otherwise the statute results in a denial of the

equal protection of the laws. It would be difficult to sustain
the reasonableness of a classification which required cor
porations of every state in the union, including Wisconsin,
to comply with the law, but permitted corporations of the
District of Columbia, simply and solely because they were
incorporated there, to sell their securities without complying.
It is the duty of the courts, and a fortiori of the attorney
general, in cases where two constructions of a statute are
possible, one of which would render it unconstitutional, and
the other of which would render it valid, to choose the latter
constniction. This furnishes an additional reason for holding
that ordinary business corporations organized under the
general laws of the District of Columbia are not within the
meaning of subd. (e).
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You also inquire whether the validity of certain stock in
this corporation which a dealer proposes to sell in Wisconsin
would be affected by the fact that the dealer purchased this
stock from the company at a discount of 25 % below par
value.

Sec. 1753, Stats., which provides that all stock issued at
less than par shall be void, applies only to Wisconsin cor
porations, and perhaps, by virtue of the provisions of subsec.
10, sec. lllOb, to such foreign corporations as are licensed to
do business in this state. I assume that the Industrial
Transportation Company is not so licensed, and if that is
the case, sec. 1753 will not affect the situation. Examination
of the District of Columbia Code for 1919 fails to disclose
any statute analogous to our sec. 1753, and in the absence of
such a statute, the issuance of stock at a discount docs not
affect its validity. See Fletcher, Cyc. Corp. sees. 3517,
3528.

I call your attention, however, to the provisions of sec.
615 of the Code of the District of Columbia as follows:

"All the stockholders of every company incorporated under
this siibchapter shall be severally individually liable to the
creditors of the company in which they are stockholders for
the unpaid amount due upon the shares of stock held by
them, respectively, for all debts and contracts made by such
cornpany, until the whole amount of capital stock fixed and
limited by such company shall have been paid in, and a
certificate thereof shall have been made and recorded, as
prescribed in the following section."

This statute appears to abrogate, as to coi-porations of the
District of Columbia, the ordinary rule that a subsequent
transferee of stock is not liable to creditors of the corpora
tion unless he knew at the time of his purchase that the
stock was not fully paid. (See Fletcher, Cyc. Corp. sees.
3597, 3771.) Therefore, although the stock in question is
not invalidated by being issued at a discount, the fact that
it is so issued and that the statute just quoted makes all
stockholders of the corporation liable to creditors under such
circumstances is a very proper matter to be considered in
determining whether the sale of the stock should be per
mitted under the securities law.

RMFI
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Education—Board of Education—Municipal Corporations
—Commission Cities—In city operating under comn).ission
form of governm.ent m.ayor may be chosen by council as
member of board of education, even though board of educa
tion be elected by people pursuant to sec. 925—113n, Stats.

April 25, 1921.

I-IONORABLE C. P. CaRY,

State Superintendent of Public Instruction.
In your letter of April 21 you state that the city of

Oshkosh adopted the commission form, of government De
cember 7, 1911; that last March an election was held in the
city of Oshkosh changing the form of administration of the
school affairs pursuant to the provisions of sees. 925—llS/n
and 925—113n, Stats., and at the same time electing a board
of education of seven m.cmbers or comm.issioners elected at
large. Your question is, is the mayor of the city of Oshkosh
privileged to become a member of such newly elected board?

Sees. 925—113/77 and 925—113/7, form a part of subch.
XIV of ch. 6456, being the general charter law. Sec. 925—113
provides in substance that upon the adoption of the general
charter law the school system in force at the time of such
adoption shall remain in force until changed as therein
provided. It further provides for an election for changing the
system of school government so as to adopt the provisions
of such subch. XIV. Subsec. 8 provides that in all cities
governed by such subchapter the school shall be under the
control of a board of education, which, except as provided
in sec. 925—113/7, shall consist of one commissioner from
each ward and three from the city at large, to be appointed
by the mayor and confirmed by the common council, if so
determined by ordinance. Sec. 925—113//7 provides for an
election to determine whether the board of education shall
be elected in accordance with sec. 925—113/7. Sec. 925—
113/7 provides that, where the electors have decided in the
affirmative under sec. 925—113/77, the board of education
shall consist of seven commissioners elected at large from
the territory of such city.

Sec. 63.04, Stats., subsec. (1), provides for the election,
in cities having adopted the commission form of government,
of a council consisting of a mayor and two other members.
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It also provides for the qualifications for "mayor or other
member of the council," and provides that both the mayor
and the councilmen shall be nominated and elected by the
voters of the city at large. Subsec. (2) speaks of the term of
the mayor and the terms of "the other members of the
council;" also that "the other two members of the council
shall by lot determine who shall hold the long and who the
short term." Subsec. (3) speaks of "the mayor and other
members of the council."

Subsec. (1), sec. 63.05 provides:

"If any ci ty shall adopt the provisions of this chapter, all
duties, liabilities, authority, powers and privileges thereto
fore imposed or conferred by general law or special charter
upon the mayor and council of such city shall be deemed to
be conferred and imposed upon the mayor and the council-
men provided for by this chapter, and all laws relating or
referring to such mayor and councilmen in force at the time
of the adoption of the provisions of this chapter shall apply
to and be deemed to relate and refer to the mayor and
council."

Subsec. (2) provides that the mayor shall be president of
the council and have a vote therein, and also provides that
whenever there shall be a vacancy in the office, the council
shall elect one of its members vice mayor, who in the absence
or disability of the mayor for any cause, shall perform all
the duties thereof.

Subsec. (3) provides that a majority of the members of the
council shall constitute'a quorum, and that a majority vote
of the members of the council shall be necessary to adopt any
ordinance, etc.
Subsec. (5) provides:

"All boards and commissions created and existing under
laws heretofore in force in any such city shall continue to
exist, and all powers, authority, jurisdiction and duties con
ferred and imposed upon such boards and commissions shall
remain unaffected by this chapter, except that the mayor
shall not be ex officio a member of any such board or com
mission."

Subsec. (6) provides:

"Upon the first Tuesday in May following the reorganiza
tion of any city as provided for in this chapter, and annually
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thereafter, the council shall select from among their number
some one to act as a member of each of such boards and com
missions, including the board of education. Such members
so selected shall have all the power and authority vested by
law in any other member of such board or commission, and
shall serve as a member thereof so long as he shall remain in
office or until the council selects his successor."

From this it appears that in cities under the commission
form of government the mayor is a member of the council.
I find, nothing in any of the statutes referred to to lead to any
different conclusion. It further appears that the scheme of
the commission form of government contemplates that the
members of the council shall devote their entire time to the
services of the city and be paid therefor, and that in such
cities the council shall be represented upon every board and
commission and specifically upon the board of education,
so that the council may at all times have a hand in and first
hand knowledge of everything that is being done by such
boards and commissions. I find nothing to conflict with this
in the provisions of subch. XIV, ch. 6466.

If the council selects the mayor as a member of the
board of education he becomes such a member. Fie is not
a member ex officio,but is a member by virtue of his selection
by the council, as a member of such council, to be its repre
sentative upon the board of education.

I recognize that this makes it possible for the board of
education to be tied upon some matters that may come
before it, but that is not such an objection as goes to the
validity of the law, nor is it such an objection, as in my
opinion, would justify placing a different construction upon
these sections of the statutes. It frequently happens, even
where a body is composed of an unequal number, that there
are only enough members taking part so that it is possible
to have an equal division. This has happened very fre
quently in our supreme court within the last few years and
has resulted in quite a few decisions where the court were
equally divided.
WWG
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Banks and Banking—Bonds—State banks are prohibited,
under sec. 2024—35, Stats., from investing in bonds secured
by real estate located in states not adjoining Wisconsin.

April 25, 1921.

Honorable Marshall Cousins,

Commissioner of Banking.
In your letter of April 15 you inquire as to the legality of

a certain bank's investment in bonds issued by a corporation
of an adjoining state, which

"makes a regular business of making loans against real
estate, issuing bonds which they sell wherever they can
find a purchaser."

You slate that some of the bonds held by the bank in ques
tion are "based on" real estate located in North Dakota,

Nebraska and Montana.

I assume, although I do not find it specifically stated in
your letter, that the bonds in question are not mere general
promises to pay issued by a corporation whose assets consist
of real estate in the states above mentioned, but thai the
individual bonds are issued against specific real estate, and
are secured by a mortgage or tmst deed upon such real
estate. Upon this assumption, I am of the opinion that the
investment in such bonds is a violation of sec. 2024—35,

Stats., which provides:

"No bank shall lend any part of its capital, surplus or
deposits upon real estate mortgages or on any other form
of real estate security, directly or as collateral, except in this
and adjoining states; * *

It is true that banks are authorized by the sixth paragraph
of sec. 2024—9 to exercise

"such powers as shall be usual in carrying on the business of
banking;'by buying, discounting and negotiating promissory
notes, bonds, drafts, bills of exchange, foreign and domestic
and other evidences of debt."

This power, however, is limited, in so far as bonds secured
by a real estate mortgage are concerned, by the provisions
of sec. 2024—35, above quoted, for unquestionably the
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buying of a corporate bond secured by a mortgage on real
estate is a lending of money to the corporation upon real
estate security.
The same conclusion was reached upon a very similar

state of facts by Attorney General Owen in I Op. Atty. Gen.
37.

The reason given by the bank in question for holding the
bonds, i. e., that it purchased them for resale to its customers,
does not, of course, affect the situation, if the capital,
surplus or deposits of the bank were in fact used in making
the purchase.
RMH

Civil Service—Public Officers—Civil Service Commission—
Power of civil service commission to fix salary ranges dis
cussed.

April 25, 1921.
Honorable John A. Hazelwood,

Secretary and Chief Examiner,
Wisconsin Civil Service Commission.

In your letter of April 23 you submit copy of Bill No. 177,
S., which is designed to amend sec. 16.08, Stats., by adding
to subsec. (1) thereof,

"and such offices, positions, and employments in the classi
fied service shall be given titles descriptive of and appro
priate for the type of work performed,"

and which also adds a new subsection, which provides, in
effect, that the secretary of the state board of public affairs
and state chief engineer, together with the secretary of the
civil service commission, shall establish and maintain stand
ard salary ranges for positions in classified service. You ask
whether the civil service commission now has power to
classify positions on the basis of duties performed and to
establish and maintain salary ranges for those positions.
The first question that arises is the question of what

authority the legislature has given to the civil service com
mission in this regard. Sec. 16.08 provides in part:

"The offices, positions and employments in the classified
service shall be arranged by the commission in five classes
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designated respectively the exempt class, the competitive
class, the noncompetitive class, the labor class and legisla
tive employes."

Sec. 16.04 provides in part:

"The commission shall:
"(1) Prescribe, amend and enforce rules and regulations

for cariydng into effect the provisions of sections 16.01 to
16.30, inclusive. All rules so prescribed shall be subject to
the approval of the governor, and they may, from time to
time, subject to like approval, be added to, amended or
rescinded."

Subsec. (3), sec. 16.17, provides as follows:

"* * * No person shall be appointed or employed under
any title not appropriate to the duties performed, * *

Sec. 16.28 provides in part:

"Neither the secretary of state, nor other fiscal officer of
this state, shall draw, sign or issue, * * * any warrant on
the treasurer * * *; nor shall the treasurer * * * pay * * *
compensation to any * * * employe, or other person in the
classified service of the state, unless * * * such salary or
compensation * * * shall bear the certificate of the com
mission that the persons named in such estimate * * * have
been appointed * * * in pursuance of sections 16.01 to
16.30, inclusive."

Pursuant to the above authority granted the commission
in the original act, the commission established and duly
published Rule No. 3, relating to positions in the classified
service. The commission has created positions and employ
ments under titles descriptive of and appropriate for the
type of work to be performed. The said Rule No. 3 was
approved by the governor at that time and apparently
met the needs of that time. It contained a provision as
follows:

"The commission may further subdivide for the purpose
of examination and promotion the positions in any group or
subdivision thereof."

Subd. 5 of said rule provided:
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"The classification of all positions shall be governed
solely by the respective duties and functions of such positions,
and in re(iuesting from the commission certifications from
eligible lists for selection for appointment, the heads of
offices shall give in detail the duties attached to such positions,
and shall name so near as maj^ be the groups and subdi
visions that comprise respectively such duties and functions."

It will be noted that, under the practice of the commission,
the commission has been exercising the exact authority that
the amendment to sec. 16.08, subsec. (1), contained in Bill
No. 177, S., seeks to give. While the law as it stood formerly
did not specifically request that the commission classify the
service under descriptive and appropriate titles, the entire
act, when read together, clearly, by implication, gave to the
commission that power and authority, and it was the legisla
tive intent that the law should be administered by having
the positions named under appropriate and descriptive titles.

Sec. 16.19 provides:

"(1) Vacancies in positions in the competitive class
shall be filled, so far as practicable, by promotion from among
persons holding positions in the lower grade in the depart
ment, office, or institution in which the vacancy exists,
under rules and regulations made and enforced by the com
mission. Promotions shall be based upon merit and fitness
to be ascertained by examinations, to be provided by the
commission, and upon the superior qualifications of the per
son promoted as shown by his previous service, due weight
being given to seniority and experience. The commission
may prescribe forms and rules for reports to be made by the
proper officers on the efficiency of their subordinates and
employes.
"(2) For the purposes of this section an increase in the

salary or other compensation of any person holding an
office or position within the scope of the rules in force here-
under, beyond the limit fixed for the grade in which such
office or position is classified, shall be deemed a promo
tion."

It is apparent from subsec. (2), last above quoted, that if a
person is paid an amount greater than that fixed within the
rules of the commission for a certain office or position, the
payment of such increase of salary beyond the limit fixed
for that particular grade shall be considered a promotion.
This argues very strongly that the limits of salary were in-

it
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tended to be fixed by the commission and adhered to as so
fixed.

While sec. 16.19, siibsec. (2), impliedly authorizes the
commission to fix salary ranges, that implication is not in
my opinion sufficient to overcome the positive language of
sec. 20.73, subsec. (1), Stats., which authorizes the officers,
commissions and boards therein named to appoint, subject
to the stale civil service law, such deputies, assistants, ex-
perls, clerks, stenographers or. other employes as shall be
necessary for the execution of their functions, and to desig
nate the titles, prescribe the duties, and fix the compensation
of such subordinates; and the practical result of the various
statutes herein quoted, when harmonized, is that the com
mission is not authorized to fix the maximum salary of ap
pointees of the highest grade who have been appointed
pursuant to the civil service law.
. Whenever the appointing authority named in sec. 20.73
fixes the compensation of any of the subordinates therein
named at a salary beyond the maximum range fixed by the
commission for any of the lower grades, such increase of
salary or compensation automatically operates to promote
the appointee from such lower grade to a grade in which the
salary limit embraces the amount of such increased salary.
To hold that the statutes herein first quoted gave to the

civil service commission the absolute power to prescribe the
maximum salary to be paid in a particular department to the
subordinates named in sec. 20.73 would be to deny to the
appointing officers therein named the express authority
given by that statute to fix the compensation of such sub
ordinates.

WJM
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Bridges and Highways—Shade Trees—Municipal Cor
porations—Cities—As against owners of property abutting
upon street occupied by poles and wires of municipally
owned electric lighting system, municipality has no right to
trim trees for benefit of such system.

April 25, 1921.

James Murray,

District Attorney,
Fond du Lac, Wisconsin.

In your letter of April 13, you state that the officers of a
city in your county, considering it necessary to trim the
shade trees along a certain street occupied by poles and wires
of a municipally owned electric lighting plant, cut some
limbs from trees standing between the sidewalk and the
curb. This was done "not only for more effective service
but also for matter of safety." You state that the owner of
the adjoining lot seeks to have the city officers arrested for
doing this, and you inquire as to the right of a city to trim
shade trees for the benefit of its electric lighting plant.

I do not find any authority in this state bearing directly
upon the question, but it seems to me that the answer is
clearly dcducible from the following propositions, all of
which may be regarded as established law:

1. In this state the fee of the street is owned by owners of
the abutting lands. Thorndike v. Milwaukee Auditorium
Company, 143 Wis. 1, 15, and cases cited.

2. Electric wires and poles in a city street arc an additional
servitude as against the owner of the fee. Although this
proposition has not been directly decided in Wisconsin, the
court having expressly reserved the question in Malone v.
Waukesha E. L. Co., 120 Wis. 485, 490, it can hardly be
doubted, in view of the reasoning of the court in Krueger v.
Wisconsin Telephone Company, 106 Wis. 96, 107-108, that
the court would hold as I have indicated, at least as to such
poles and wires as are not used exclusively for street lighting
purposes. Such appears also to be the weight of authority.
See note 36 L. R. A. (N. S.) 185.

3. The right of an abutting owner to be compensated for
additional burdens upon the fee of the street is as complete
against encroachments by the city itself as it is with respect
to encroachments by public service corporations. See note

*
iaOn
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4 L. a A. (N. S.) 571; 10 R. C. L. 114; sec. 13, art. I, Wis.
Const.

4. A city in operating an electric lighting plant is acting
in its proprietary and not its governmental capacity, except
as to those operations which have to do exclusively with the
lighting of the streets. Although this point has not been
directly decided in Wisconsin, the analogy between a munici
pal electric lighting system, and a m.imicipal waterworks
system is so complete that the cases of Piper v. City of
Madison, 140 Wis. 311, State Journal Printing Company v.
City of Madison, 148 Wis. 396, and Nemet v. City of Kenosha,
169 Wis. 379, may be regarded as authority on the subject.

5. Electric lighting corporations are expressly prohibited
by statute from, trimm.ing trees without the consent of the
abutting owners. Sec. 1778, subsec. 6; sec. 3129a, subsec. 3.
And the sam.e prohibition exists at common law according
to the great weight of authority, at least in those states where,
as here, the abutting owner has title to the fee of the street
and the erection of electric light poles and wires constitutes
an additional burden upon the fee. See notes 13 L. R. A.
(N. S.) 1125; 30 L. R. A. (N. S.) 1084; 51 L. R. A. (N. S.)
1082.

6. The city, in its governmental capacity, has power to
trim, or even remove,"trees which obstruct public travel in
the streets, and may do so without notice to the owner, and
without compensation. Chase v. The City of Oshkosh, 81
Wis. 313.

From the foregoing, it seems clear that the city has no
better right than has a private corporation to erect poles
and wires in the street for electric lighting purposes (other
than street lighting) without compensating the owner of the
fee; that the rights of the owner of the fee include the right
to be compensated for the trimming of his trees; and that the
municipal corporation, although em.powered to trim trees in
the exercise of its governmental function of keeping the street
clear for public travel, has no right to exercise such power in
aid of its proprietary business of operating an electric light
ing plant. I therefore conclude that the city in question had
no right to trim, the trees for the purpose of either improving
the service or increasing the safety of the operation of its
electric lighting plant.
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The foregomg conclusion does not apply, however, if the
particular wires which necessitated the trimming were used
exclusively for street lighting purposes; nor does it apply if
the trimming of the trees was necessary for the puj)lic
safety regardless of the presence of the wires, as, for instance,
if the limbs hung low over the street or were insecure; nor
would the conclusion be applicable if the particular trees
were actually planted and cared for by the park commis
sioners of the city, under sec. 925—171fl, Stats., since those
commissioners, and not the property owners, would in that
case have exclusive control of the matter of trimming the
trees.

The conclusion I have reached alTects merely the civil
liability of the city or its oflicers and docs not touch the
question, whether the officers were quilty of a criminal
offense in trimming the trees. The question you asked was
merely as to the right of the city to do the trimming. As to
the matter of criminal liability, I presume that sec. 4441,
Stats., is the one that you have been asked to proceed under,
and whether the officers were guilty of a violation of that
section would depend entirely on whether it could be proved
that they acted "wilfully, maliciously or wantonly."
RMH

Corporations—Insurance—Corporation cannot validly be
formed for transacting insurance business and also buying,
selling and dealing in all kinds of personal property and real
estate.

Provision that there shall be a board of five directors who

shall hold office for one year from given date is invalid.

April 25, 1921.

Oscar A. Olson,

Deputy Commissioner of Insurance.
I have examined and return herewith the articles of organ

ization of The Supreme Casualty Company of Milwaukee,
Wisconsin.

I note that this corporation is organized not only for doing
an insurance business, but also for
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"the buying, selling, exchanging and dealing in all kinds of
personal property; the renting, buying, selling, exchanging
and dealing in all kinds of real property; * *

Thus this corporation apparently is attempting to or
ganize for transacting the business of casualty insurance and
in addition thereto conducting a real estate business and
apparently a ir.ost extensive dealing in all kinds of personal
property. Taken literally this would authorize the corpora
tion to run a most complete department store and to engage
in any and every conceivable business involving the pur
chase and sale of either personal property or real estate or
both. I find no authority in the statutes authorizing the
combination of these businesses with an insurance business.

I also note that the articles provide:

"The Board of Directors shall consist of five stockholders;
who shall hold office for a period of one year from the 29th
day of April, 1921."

It will be noted that after the 29th day of April, 1922, the
corporation would be entirely without any directors. The
statute does not authorize the organization of a corporation
with a provision for dispensing with all directors after the
expiration of the first year.
For the reasons stated I cannot approve these articles.

WWG

Eleclions—Qualified elector who removes from his election
district within ten days before election day and before
registration day, is deprived of right to vote.

Nonregistered voter who removes from one election
district to another within ten days of election day may not
vote.

April 26, 1921.

Honorable J. C. ?Ianson,

Assemblyman.

I have your request for an opinion under date of April 26,
upon the following;

"Under the present law relative to qualification of voters,
if a qualified elector moves his place of residence from one
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city, village or town to another city, village or town, less
than ten days before election day, does such elector, under
our present law, lose his riglit of suffrage at such election?"

The constitution of Wisconsin, art. Ill, sec. 1, respecting
residence qualification of electors, provides:

"* * * Who shall have resided in the state for one year
next preceding any election, and in the election district
where he offers to vote sucli time as may be prescribed by
the legislature, not exceeding thirty days, shall be deemed a
qualified elector at such election."

The legislature, pursuant to said article, in sec. 6.01 fixed
the residence qualification at residence in the state for one
year next preceding any election and in the election district
where he offers to vote ten days.

Sec. 6.51, prescribing rules for determining the qualifica
tions of electors, in the twelfth subsection provides:

"* * * Any registered voter who shall remove from one
precinct to another between the last registration day and
election day shall, upon presentation of afTidavits from the
inspectors of the precinct from which he removes, showing
registration in such precinct, be considered a resident, of the
precinct to which he has moved and shall be entitled to vote
therein."

Sec. 6.17, Stats., provides that the last Tuesday next
preceding the election shall be the last registration day and
that no name shall be added to said registry after the final
m.eeting of the board of registry on the Tuesday next pre
ceding every general November ejection.

It is to be noted from sec. 6.13 that sec. 6.17 does not apply
to cities having one hundred thousand or more inhabitants.
Sec. 10.15, relating to the registration of voters in cities hav
ing more than one hundred thousand inhabitants, provides
for the compilation of the preliminary lists until the last
Tuesday preceding a primary or an election, and for' the
certification to election inspectors in the proper precincts
the names of those entitled to registration received too late
to be included in the registration lists, subsequent to said
Tuesday and prior to the last Saturday preceding a primary
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or an election day, which, in elTect, fixes the last registration
day in the city of Milwaukee as the Friday preceding such
primary or election.
From these statutes it seems that your question must be

answered as follows: If a qualified elector moves his place
of residence from one election district to another less than

ten days before election day he loses his right to vote in
either district unless such removal occurred between the last
registration day and election day and he complies with the
provisions of subsec. 12, sec. 6.51.

Sec. 6.02 provides:

"No elector shall vote except in the town, ward, village
or election district in which he actually resides; * *

It was the opinion of Attorney General Owen, V Op.
Atty. Gen. 790, 791, that a voter upon presentation of the
affidavits provided for in subsec. 12, sec. 6.51 was entitled
to vote in the district to which he had removed. It was also
the opinion of Attorney General Owen, III Op. Atty. Gen.
314, that if an elector be not registered in the precinct from
which he removed there was no provision which would per
mit him to vote in either the precinct from which he had
removed or the precinct to which he had removed. In
harmony with those opinions it appears to me that under
existing statutes a voter who lemoves from an election
district less than ten days before an election day and before
the last registration day is deprived of his suffrage, and so
also is a nonregistered voter who removes from one election
district to another within ten days before the day of the
election.

If I may be permitted a suggestion that would remove this
discrimination, for which no reasonable grounds occur to
me, I would recommend the amendment of subsec. 12, sec.
6.51 by striking out the words "between the last registration
day and" and inserting in lieu thereof the words "within
ten days of any," so that said subsection would read:

"Twelfth. If an unmarried person sleeps in one ward and
boards in another, the place where he sleeps shall be con
sidered his residence. Any registered voter who shall remove
from one precinct to another within ten days of any election
day shall, upon presentation of aflidavits from the inspectors
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of the precinct from which he removes, showing registration
in such precinct, be considered a resident of the precinct to
which he has moved and shall be entitled to vote therein."

If Lhe statute were amended to read as above suggested
no one would be disfranchised except voluntarily, through
neglect to register.
WJM

Mothers' Pensions—Wisconsin Statutes—Bill No. 460, A.,
if enacted, would amend present statutes. Error in present
statutes discussed.

April 26, 1921.
Honorable Ira W. Parker,

Assemblyman.
You have called attention to Bill No. 460, A., and ask to

be advised whether that bill, in the event it became a law,
would be merely a re-enactment of the present statute of
Wisconsin.

The bill amends subsec. (9), sec. 48.33 (mothers' pension
act) by striking out the words "having a population of one
hundred thousand or more."

The enactment of Bill No. 460, A., would not be a re-
enactment of the present statutes, but would be an amendr
ment to the present statutes to the extent that the bill
purports to amend the present law.
Said subsec. (9), as it really and in fact exists, is to be

found in ch. 466, laws of 1919.

At the time ch. 466, laws.of 1919, was passed, the mothers'
pension act Avas sec. 573/, Stats. 1917, and the amendment
related to subsec. 8 thereof; that subsection was amended
by inserting in the first line, after the words "the county
clerk of each county," the words "having a population of one
hundred thousand or more."

We find no amendment to ch. 466, laws of 1919, and there
fore conclude that said chapter is the law upon that subject.
It constitutes the true statute on the subject. It is true
that sec. 573/, Stats. 1917, was renumbered and somewhat
amended by sec. 45, ch. 614, laws of 1919, and sec. 573/ was
thereby renumbered to be sec. 48.33 and the subsections
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thereof renumbered to be subsecs. (1) to (10). By the re
numbering what was before subsec. 8 became subsec. (9),
but the wording of that subsection as enacted in ch. 466,
laws of 1919, remained unchanged and is the statute on the
subject today.

Subsec. (9), sec. 48.33, Stats., omits the words, "having a
population of one hundred thousand or more," which had
been inserted by ch. 466, laws of 1919, but their omission
from the revised statutes is an error on the part of the revisor
of statutes in compiling the 1919 statutes. It is well under
stood that such compilation of the statutes is merely prima
facie evidence of what any particular statute in fact is. So
far as the revised statutes are merely a compilation or re
printing of session laws, the session laws govern where there
is a conflict between them and the revised statutes.

The error just referred to, that in some way got into the
1919 statutes, was discovered by the attorney general's
department soon after the statutes of 1919 were published,
and the attorney general called the attention of the revisor
to that error. We are informed that the revisor of statutes,

by a circular letter of May 8, 1920, called the attention of
the clerks of the various counties to this error in the statutes

of 1919 on the subject of mothers' pension.
As the statutes now stand, the county clerk of Milwaukee

county is the only one who is required by subsec. (9), Stats.,
to make a report to the county board, and the county board
of that county is the only county board which is in any way
commanded by said subsection.
EEB
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Approprialions and Expenditures—Counties—Public Of
ficers—District Attorney—Under par. (c), sec. 59.15, Stats.,
district attorney is entitled to reimbursement of actual and
necessary expenses incurred in traveling in the performance
of his duties in addition to salary.

Claim for such reimbursement is to be passed on by county
board as are other claims against county.

April 26, 1921

C. B. W. Ryckmann,
District Attorney,

Balsam Lake, Wisconsin.

In your letter of April 25 you state that at the last annual
meeting of the county board of supervisors of your county
the committee on salaries and appropriations omitted to
report any expense account for the district attorney, and
that you are therefore compelled to pay travel and other
expenses from your salaiy, and you ask what steps you can
take to obtain the necessary expense money.

Sec. 59.15, Stats., provides in part:

"The county board at its annual meeting shall fix the
annual salar^^ for each county officer, * * * to be elected
during the ensuing vear and who will be entitled to receive a
salary payable oul'of the county treasury. The salary so
fixed shall not be increased or diminished during the officer's,
term, and shall be in lieu of all fees, per diem and cornpensa-
tion for services rendered, except the following additions:

"(c) Reimbursement to the district attorney of the amount
of his expenses actually and necessarily incurred in briefing
and arguing criminal cases before the supreme court, as
required by subsection (7) of section 59.45, and in traveling
within and without his county in the performance of his
ofTicial duties."

Prior to the 1919 session the provision with reference to
the district attorney was found in sec. 751, which provided:

"The district attorney shall receive for compensation
the salaiy fixed bv the county board and no more; provided,
that the county board may also in addition to such salary,
allow him the amount of his expenses actually' and neces
sarily incurred in traveling within and without his county in
the discharge of the duties of his office, the same to be audited
and allowed by the county board as other claims are audited
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and allowed; * * * and it shall not be lawful for the county
board to give or pay any fees or costs to the district attorney
as part of his salary or in addition thereto."

The change was made by sec. 53, ch. 695, Laws 1919.
This chapter was entitled:

"An Act to consolidate, renumber and revise titles IX and
X of the statutes; to consolidate and renumber chapters
45L, 45m and 45n of the statutes, relating to county govern
ment, the county board, and county officers; to amend,
repeal, consolidate, revise and arrange in appropriate
sequence the sections, subsections and provisions of said
chapters; to assemble in said chapters as consolidated
pertinent provisions from otlier chapters of the statutes;
to transfer from said chapters as consolidated to other
chapters or parts of the statutes sections, subsections and
provisions that logically belong in such other chapters or
parts; and to remove obsolete matter from and to correct
inconsistencies and inaccuracies in the sections, subsections
and provisions of said chapters 45L, 45m and 45n."

Thus it appears that there was clearly an intention to
amend the law as it formerly stood. Whether in the law
as it formerly stood the word "may" would have been con
strued as "must" or "shall" it is not necessary here to decide.
It appears to me that the law as amended at the 1919 session
clearly contemplates that in addition to being paid the
salary provided by the county board the district attorney
shall be reimbursed his reasonable and necessary expenses
incurred either in printing briefs or in travel within or with
out his county in the performance of his official duties. As
I view it, the proper procedure is for you to file your claim
for reimbursement for these expenses with the county board,
to be acted upon by them the same as other claims. If they
fail to allow such claim, then you would be in the same posi
tion as any other claimant whose claim was disallowed. It
would be your privilege to appeal from the decision, and the
court would then pass upon the question of whether you
were entitled to such reimbursement. In the absence of any
decisions I cannot assume to state absolutely that you are
entitled to the reimbursement, but it is my opinion that you
are.

WWG
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Municipal Corporations—Cemeteries—\Visconsin Statutes
Vi7/af/es—Word village as used in sec. 1454, Stats., means

incorporated village by force of subsec. (5), sec. 4972, Stats.

April 27, 1921.

Frank W. Calkins,

District Attorney,
Wisconsin Rapids, Wisconsin.

Sec. 1454 provides:

"No person, association or corporation shall lay out or
establish any cemetery grounds or use any lot or grounds lor
burial purposes (except such as are now in use for such pur
poses) within the limits of any recorded plat of any city or
village, or of any recorded addition thereto," etc.

You say, in a letter dated April 26, that there is a con
siderable settlement at a railroad station in one of the towns
of your county, and that the lands occupied by the settlem.ent
have been plaited and the plat recorded, but that theie is
no incorporated village or city in said town, and that the
plat before m.entioned is not an addition to any incorporated
city or village. You inquire whether such settlem.ent and plat
of lands come within the prohibition of sec. 1454.

This section has no application to the situation described
by you. That section does not refer to unincorporated
villages, because the language of said section does not extend
the provisions thereof to unincorporated villages.
The following is one of the rules which shall be observed

in construction of our statutes:

"(5) The word 'village' imports only a municipal cor
poration organized by some special act or under some general
law, except when a dilTcrent definition shall be expressly
given to the same.". Sec. 4972.
EEB
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Bonds—Education—School Districts—School district meet
ing constitutes legislative authority of school district.
Where it has prescribed that loan shall be payable in

equal annual instalments with interest payable annually,
district board m.ay not make such annual payments unequal
and may not make interest payable semiannually.

District school bonds should be executed by all m.embcrs
of board.

April 27, 1921.

Honorable C. P. Gary,

Superintendent of Public Instruction.
With your letter of April 23 you enclose what purport

to be copies of the proceedings of the electors of Joint School
District No. 6 of the city of Evansville and towms of Union
and Magnolia, in Rock county, Wisconsin, held on the 2d
day of August, 1920, authorizing the district board to borrow
5100,000 for the purpose of erecting a grade school building,
and the proceedings of the district board in connection with
the authority given.
The electors of said school district, by resolution, author

ized the district board to borrow §100,000

"from some bank, firm, or individual for a term of 15 years,
payable in equal annual instalments beginning such pay
ments of principal on the 1st day of April, 1922, with interest
at a rate not to exceed 6%, annually for the purpose of
erecting a grade building, and rurtlier, that the board is
also authorized to execute and deliver to the lender such
note, or other obligation and security for payment of such
loan as may be agreed upon between the Board and the
lender in accord with the authority and direction given in
this resolution."

On the 12th day of April, 1921, the district board of said
school district met and adopted a resolution reciting the pro
ceedings of the electors of said school district and determined
to issue $100,000 in bonds, 200 in number, in denominations
of $500 each. The resolution provided for the maturity of
12, 13 or 14 of said bonds each year, beginning with April 1,
1922. The resolution also prescribed the form of bond.
In accordance with some contract entered into by said

school board with the Continental & Com.m.ercial National
Bank of Chicago, the district board now desires to issue
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negotiable coupon bonds, bearing interest at six per oent per
annum, payable scmiannually on the first days of Octol)er
and April in each year, said bonds to be dated on the 1st
day of April, 1921, as set forth in a proposed am.ended
resolution, which you designate in your letter as document
No. 2.

Under the facts stated, you desire an'opinion from this
department as to whether the said school board is

"piivileged to enter into an obligation to make semiannual
payments of interest on the loan as proposed"

in the proposed am.ended resolution to be presented to said
board for action.

The authority of school district boards to.borrow money
for the purpose of erecting school buildings is found in sub-
sec. (4), sec. 40.11, Stats., which reads in part as follows:

*'* * * The resolution to be voted upon shall be in writing,
specifying the amount to be borrowed, the purposes for
which to^be borrowed, the rate of interest, and the time and
manner of payment, which shall be in annual instalments, or
otherwise, * * * and if adopted by a majority, the district
board, school board or board of education shall be thereupon
authorized to borrow such sum of any person * * * and
execute and deliver to the lender such obligation therefor
and such security for paimient, including a mortgage or
pledge of any real or personal property of the district, sub
ject to the direction contained in the resolution voted, as
may be agreed upon, not prohibited by law, * *

In an opinion of this department addressed to you on
October 21, 1912, and found in I Op. Atty. Gen. 374, it was
held that in authorizing the district board to borrow money,
the electors of the district act as a legislative body for the
district, and that it is for the electors to determine what is
expedient, and that the electors may not delegate the legisla
tive authority, given under the section above quoted, to the
district board, and that any issue of bonds must be "sub
ject to the direction contained in the resolution voted."
The resolution by the electors authorizing this loan con

tains the following language; "with interest at a rate not to
exceed 6%, annually for the purpose," etc. The language
quoted is not complete and definite. Undoubtedly the dis-
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trict board meant that the principal was payable with in
terest at the rate of six per cent per annum, payable an

nually. Reading the whole resolution, it may fairly be con
strued to mean that the loan was to be for a term of fifteen

years,

"payable, in e(iual annual instalments, beginning such pay
ments of principal on the 1st day of April, 1922, with interest
at the rate of 6%, annually."

When read as punctuated in the foregoing sentence, it fairly
m.eans that the interest is to be at the rate of six per cent per
annum, payable annually.

Dillon on Municipal Corporations (5th ed.) sec. 889, p.
1377, states the law as follows:

"* * * When the statute requires the proceedings for the
issuance of tlie bonds to fix these matters, substantial com
pliance with material requirements is essential to the validity
of the issue in the absence of estoppel."

The following is quoted from a footnote on the same page,
citing Derby v. Modesto, 104 Gal. 515, 523, 38 Pac. 900:

"When the rate of interest fixed is within the statutory
limit, the time at which il is to be paid, whether annually or
semiannually, is within the discretion of the municipal
author! lies in the absence of express provision to the con
trary."

In 28 Cyc. 1592, the law is stated as follows:

"* * * Whether the interest on bonds shall be payable
annually or semiannually is generally a matter to be de
termined by the officers authorized to issue them" (citing a
number of cases in support of this proposition).

These authorities, on their face, would tend to hold that
the proposed resolution of the district board to pay the
interest semiannually is within its authority, but Dillon
qualifies the proposition by saying that such is the rule "in
the absence of express provision to the contraiy'." The
elcctoi-s of said school district having expressly determined
that the interest should be payable aunnally, it would seem
that, in harmony with the decisions of this department, the
direction of said electors, as expressed in the resolution au-
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thorizing the loan, must prevail over the proposed resolution
of the district board.

There is another reason why the proposed resolution can
not be sustained. It is proposed to pay a payment of interest
on the first day of October, 1921. No provision has been made
for the payment of the interest coupons falling due on Oc
tober 1, 1921, which it is proposed to attach to the bonds.
The electors authorized the levy of a tax sufficient to pay
the annual interest and the instalments of the principal as
they become due. No tax, under the laws of this state, can
be levied until sometime in the fall of 1921, to be collected
with the taxes payab'e for said year. These taxes, when
collected, will not be in the hands of the district treasurer
until about the first of March, 1922. No provision, therefore,
has been made for the paym.ent of the instalment of interest
to become due on the first day of October, 1921. It is ap
parent that the electors did not contemplate that the in
terest should be payable in the manner stated in the pro
posed resolution. Indeed, in the resolution authorizing the
loan, the words "payable annually" arc used, and in the
resolution authorizing the tax, the words "to pay the annual
interest" are used. This language indicates clearly that the
electors have themselves determined that the interest shall
be payable annually and not semiannually.

While the matter is not covered in your question, I call
attention to the opinion of this department in I Op. Atty.
Gen. 374, 377, where it was practically held that it is within
the legislative authority of the electors to determine the
amount of each bond. The electors have by their resolution
determined that the proposed loan of $100,000 shall be
payable in equal annual instalments, beginning with such
payments of principal on the first day of April, 1922. Accord
ing to my figures, that will make the amount of each instal
ment about $6,666.66 plus. This is not a practical division
of the payments, but it is in accordance with the direction of
the electors. In accordance with the original resolution of
the district board, it is proposed to repay the principal in
amounts of $6,000, $6,500 and $7,000. Admittedly, the pro
posed division of instalments into such sum.s is perhaps more
practical than that proposed in the resolution of the electors.
Nevertheless it is not in accordance with the original resolu-
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tion and it may well be questioned as to whether the district
board may supplant the determination of the electors them
selves.

I call attention also to the fact that the proposed form, of
bond is to be signed by the director and to be countersigned
by the clerk._ I find no authority for this form of execution;
According to the understanding of this department, the
director, clerk and treasurer constitute the board, and unless
otherwise authorized by the board itself, all members should
execute bonds as well as other contracts in this manner. Of

course, where it appears that the treasurer refuses to sign
the bond, then a bond may be signed by a majority of the
board. This, however, should affirmatively appear in the
record of the board meeting.
JTD

Courts—Cash Security—Criminal Law—Fines—Under sec.
4816, Stats., money deposited to secure attendance of person
charged with crime is, in eye of law, property of defendant,
and on conviction money demands of judgment arc satisfied
out of such deposit and balance restored to defendant.
State takes no note of fact that money may belong to third
person.

April 27, 1921.
Lancelot A. Gordon,

Assistant Secretary of State.
Your letter of April 26, 1921, and enclosures have been

received. These papers relate to a claim, of Herman Rauschen-
berger based on the following facts as appears from, said
documents:

. A defendant in a criminal prosecution to obtain her release
pending trial gave her personal recognizance and deposited
1500 in cash, the property of the claimant, with the clerk
of the court, said deposit being in lieu of sureties, all as re
quired by sec. 4816, Stats. She was convicted and sentenced
to imprisonment and to pay a fine of $200 and costs of pros
ecution. The fine and costs were taken out of the cash de

posit and the balance delivered to her.
Although Rauschenberger owned the money in fact, still

in the eyes of the law it was the defendant's property and
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was deposited by her. This proposition is fully established
by the decision in State u. Wisnewski, 134 Wis. 497. The dis
position which was made of the cash deposit was strictly in
accord with the provisions of said sec. 4816, Stats.
You are advised that there is nothing connected with the

Rauschenberger claim or the court proceedings already re
ferred to with which you have any official concern. Officially
you have nothing to do Avith the matter and may consider it
closed, making such disposition as you see fit of the papers
that have been handed to you and which you transmitted
to this office.

. The money which the state received as and for a fine was
legally paid to the state and received, and there is now no
valid legal claim on account of that money in favor of any
person against the state.
EEB

Constitutional Law—Taxation—Dog License Law—^Secs.
1623 and 1630, Stats., and Bills 24, A., and 45, A., in so far
as they provide license fees on dogs and for payment there
from of damages for stock injured, are valid exercise of
police power and not unconstitutional as attempt to levy
tax for private purpose.

April 27, 1921.
Honorable Henry E. Roethe,

State Senator.

You call my attention to Bill No. 24, A., and Bill No.
45, A., and the substitute amendment thereto, and also call
my attention to that feature of the present dog license law
(sees. 1623 to 1630, Stats.) in which it is provided, by sec.
1623, that every owner of a dog more than six months of
age, etc., shall pay annually a license fee of 33.00 for each
male dog and 35.00 for each female dog, etc., and by sec.
1629, that the owner of any domestic animal, including
poultry, attacked, worried, chased, injured or killed by a
dog or dogs may, upon compliance with the provisions of
said section, upon establishing the amount of his damages,
be paid out of the dog license fund eighty per cent of the
amount of damages sustained, and providing that in the
event the amount in said fund available for the pajunent of
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claims is insufficient, then the sum so available shall be
distributed pro rata among claimants. It is further provided
that whenever the claimant shall furnish conclusive evidence
as to the ownership of the dog or dogs doing the damage, the
claimant shall be paid the full amount of the claim sub
mitted. By sec. 1630 it is provided that the allowance by
the county of any claim for damages done by dogs shall work
an assignment to the county of the cause of action of the
claimant, for wliich the claim is filed, and the county may sue
and recover from the owmer of the dog or dogs doing the
damages the full amount thereof, which shall not be limited
to the sum paid to the claimant by the county, etc. You
further direct my attention to a bill passed at the 1911
session of the legislature, No. 279, A., and to the veto mes
sage of the Honorable Francis E. McGovem, then governor.

Bill No. 279, A., session of 1911, provided for a license
fee of $1.00 for male dogs and $2.00 for female dogs, for the
collection thereof, and for the payment of one-half of such
fees into the treasury of the town, village or city in which
they were collected, to be set apart as a separate fund for
the payment of any damage done by dogs to any fowl, sheep,
cattle, swine, horses or other live stock, and for the payment
for medical attention necessitated by injury to human beings
by dogs.
The reason assigned for the veto referred to was that the

object of the m.easure was to authorize taxation to raise a
fund out of which might be paid all claims for damage done
by dogs, and, to quote from the veto message:

"* * * The obvious objection to it is that it would au
thorize a tax for a private and not a public purpose. That,
if enacted, it would authorize a tax cannot be doubted. Tiaie,
it provides instead for a license fee; but although it has been
held that a license fee when collected as the price paid for a
franchise or special privilege, is not a tax, it is equally clear
that when such a fee is imposed instead for purposes of reve
nue, even though regulation also be one of its objects, it
IS a tax and its collection involves the exercise of the power
of taxation.
"Regarding the license fee here proposed as essentially a

tax, may it be levied for the purpose of paying claims for
damage done by dogs? Since the case of the State ex rel.
City of New Richmond vs. Davidson, 114 Wis. 563, was
decided it has been settled law in Wisconsin that the taxing
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power can be exercised only for a public purpose. Clainis
arising because of damage done by dogs are not of this
sort; they are private, not public matters. The liability, if
any, is that of the owner of the dog which did the damage.
Indeed it can hardly be said that anyone other than the
owner of the animals injured or killed, and the owner of the
dog which did the damage, have or can have any interest
whatever in such a claim. If so, it is distinctively a private
matter with which the general public is not concerned. To
take, iDy process of taxation, the property of third pers9ns
to satisfy claims of this sort, would be to use the sovereign
power of the state for a purely private end. Thus the object
of this bill is to divert a public fund to a purely private
purpose,— that of the extinguishment of the personal lia
bility of some one for damage done by his dog to the property
of others. The levying of a tax, by whatever name it nriay be
designated, for such a purpose is in efl'ect the taking of
property without just compensation, and therefore violative
of the constitution.

]|E %

I cannot agree with the conclusions expressed in the above
quotation. The present statute, as well as the bills to which
you have called m.y attention, in so far as the provisions here
under discussion arc concerned, is, I believe, a valid exercise
of the police power.

"* * * Laws imposing license taxes upon hawkers and
peddlers, upon the keeping of dogs, the sale of liquors,
and upon insurance agents and insurance companies have
been sustained under the police power. Morrill v. State,
38 Wis. 428; Tcnnei} v. Lcnz, 16 Wis. 566; State ex rel. Hen-
shall V. Ludington, '33 Wis. 107; Fire Department v. Hclfen-
stein, 16 Wis. 136; Travelers' Ins. Co. v. Fricke, 99 Wis. 367,
* * Nunnemachcr v. State, 129 Wis. 190, 205.

The decisions of the suprem.e court of the United States,
as well as of our own court, clearly recognize the inherent
right of every state governrr.ent, within constitutional limita
tions, to regulate the conduct of its citizens and the use of
private property in matters pertaining to the public good.
The theory of a license tax upon dogs, to be paid by the

the owner or person harboring the animal, and the prohibi
tion of the keeping of a dog except upon payment of such a
license tax, is not new, nor is the proposal to divert a part of
the fund thus obtained to the payment of damages which are
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incidental io the running of dogs at large, in a conimuiiity
where stock is kepU a new thing. The legislature, in I860,
by eh. 175, laws of 1860, enacted a law providing for the
registering and licensing of dogs and the payment of a license
fee of $1.00 for every male dog six months old and upwards,
and $3.00 for every female dog six m.onths old and upwards.
Sec. 5, ch. 175, laws of 1860, provided:

"The owner of any sheep or lambs, suffering loss by reason
of worrying, maiming, or killing thereof by dogs, may pre
sent, within thirty days after such loss shall come to his
knowledge, * * * proof thereof, and Ihercupon the said
officers shall draw an order, in favor of the owner of said
sheep or lambs, upon the treasurer of said city, incorporated
village, or town, for the amount of such loss. The treasurer
shall register all such orders ifi full, at the tim-c of their
presentation, and shall annually, on the first Tuesday in
April, pay^ all such orders in full, if the gross amount re
ceived * * » is sufficient therefor; otherwise the treasurer
shall divide said amount, after deducting as aforesaid, pro
rata, among said orders, and in full discharge thereof."

Sec. 6 provided that the city, incorporated village or town
so paying such claim might recover against the keeper or
owner of any dog or dogs concerned in doing the damage the
full amount of the damage done.

This act was before our supreme court in Tenney, Chair
man, V. Lcnz, 16 Wis. 566. It was urged in that case that ch.
175, laws of 1860, im.posed not a license but a tax, because
the amount exacted was more than sufficient to cover the

necessary expense of "ssuing the license, and because it was
made a moans of supplying the public treasury it was a tax;
that the taxing power could not be exercised without an
existing necessity and only for the public welfare; further,
that if a dog license was a tax, it should be uniform, accord
ing to a valuation, to be constitutional. I mention the argu
ment made against the law that you may understand that
its constitutionality was directly challenged in this case.
The court said, pp. 567-569:

"It seems to us very clear that ch. 175 of the laws of
1860, is an exercise of the police power of the state, and not
of its taxing power. Dogs, though possessing many ex
cellent qualities, are liable by running mad and destroying
sheep to do great mischief. Hence it is strictly a legitimate
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exercise of the police power, 'to regulate and license the keep
ing of dogs,' as was done by the act referred to.
"This being so, we cannot assent to the position taken by

the appellant, that if the sum required for a license exceeds
the expense of issuing it, the act transcends the licensing
power, and imposes a tax. By such a theory the police
power would be shorn of all its efTiciency. The exercise of
that power is based upon the idea that the business licensed,
or kind of property regulated, is liable to work mischief,
and therefore needs restraints which shall operate as a
protection to the public. For this purpose the license money
is required to be paid. * * * We have no doubt, therefore,
that the legislature may, in regulating any matter that is a
proper subject of the police power, impose such sums for
licenses as will operate as partial restriction upon the busi
ness, or upon the keeping of the particular kinds of property
regulated. * * *
"The only other objection necessary to be noticed, is

this: The appellant says the act in question does not repeal
chapter 48 of the revised statutes, which gives a right of
action by the owner of sheep killed by dogs against the
owner of the dog; so that, although the defendant should
pay the full amount of the damage done to the town, on a
judgment .in this action, he would still be liable to pay it
over again to the owner of the sheep. This is not so. For
although chapter 48 of the revised statutes is not repealed, it
cannot be assumed that the legislature intended to allow the
owner of sheep killed to have two I'emcdies for the same in
jury, and recover on both. It furnishes the remedies, and
he may elect either; but after recovering upon one he cannot
elect the otheV. This is evident from the fact that this act
provides that if the owner elects to prove his diimage to the
town, and to accept its order upon the treasurer for the
amount, the town thereby becomes invested with his claim
for damages against the owner of the dog, and authorized
to bring the action as was done here. This implies that his
claim is transferred by the operation of the act, and the
election of the owner under it, to the town; and if so, of
course he could not afterwards sue on it himself."

It is my opinion that our court wOuld sustain the present
law and the bills to which you invite my attention, in so far
as the features here discussed are concerned, as a valid
exercise of the police power.
WJM
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Automobiles—Licenses—'Slatules regulating use of auto
mobiles upon public highways apply to rural mail carriers.

April 28, 1921.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

You have just requested by telephone message that this
department give you an opinion on the question of whether a
rural mail carrier is required to obtain an automobile license
and to display the license plate upon his autom.obile which is
used to carry the United States mail. You ask to have the
opinion by Monday, and that docs not leave time in which to
brief this question, in view of other pressing demands upon
the office force.

We are of the opinion that the statute requiring automo
biles operating on the public highways to be licensed and to
carry license plates applies to rural mail carriers. Their
contract with the government to carry the mail does not
exempt them from compliance with the laws of the state.
They are still subject to the taxation statutes and are
amenable to the laws of the road. Their property, although
used in the execution of their contract, is subject to taxation
and to the license regulations of the state. In the use of the
public highways wo. believe that contractors engaged in
government construction work, such as build'ng break
waters and piers, dredging rivers and harbors, transporting
supplies, and traveling about taking the census, are all sub
ject to these general statutes. If the state may not impose
the automobile license in this case, we fail to see where the
state would find the power to im.pose a personal property
tax upon the horses and carriages or other equipment which
a mail carrier may see fit to use.
A nonofficial opinion to the same effect as this w^as rendered

to the postmaster at Wausau, Wisconsin, Mr. Thomas TI.
Ryan, April 1, 1921. A copy of that letter is herewith en
closed.

EEB



452 Opinions of the Attorney-General

Bridges and Highways—Mandamus—Procedure for laying
highway on town and county lines discussed.
Where action of supervisors refusing to lay highway is

reversed and one town board refuses to act further, man

damus to compel action may be brought in either county.

April 28, 1921.

0. D. Black,

District Attorney,

Richland Center, Wisconsin.
Pursuant to sees. 1272 et scq., proceedings were instituted

to lay out a highway on a line between the to-wn of Spring
Green in Sank county and the town of Buena Vista in Rich-
land county. The town boards denied the application to
lay out the highway by nonaction. An appeal was taken
from the disallowance of the application and the commis
sioners who were appointed reversed the decision of the
supervisors and thereby made it the duty of the supeiwisors
of the two towns to lay out the highway as petitioned:

"When an appeal shall have been made from the de-.
termination of the supervisors refusing to lay out * ♦ ♦ a
highway, and such determination shall be finally reversed
by the commissioners, the supervisors shall proceed to lay
out * * * such highway in the same manner and the pro
ceedings thereon shall be the same as if they had originally
determined to lay out * * * such highway." Sec. 1282.

The supervisors of the town of Buena Vista are ready to
meet with the other supervisors and proceed, but not with
standing this statute the supervisors of Spring Green refuse
to proceed further in the matter.
Upon these facts you ask in what court could an action be

brought to mandamus the board of supervisors of Spring
Green to act.

It would seem proper, if not necessary, that all of the
supervisors of the two towns should be parties to any court
proceeding. Most likely the persons who instituted these
highway proceedings, or some of those persons, will be the
relators if mandam.us is brought, and with them as.relators
it would be prudent to make both of the town boards de
fendants or respondents to the end that the court might
have full control of their subsequent action and could make
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them show how they had executed the command of the
court.

It is our opinion that the action may be commenced in
either county, under sec. 2619, and that, if the supervisors
of both towns are made defendants, there would be no right
to a change of the place of trial. On the other hand, should
the supervisors of the town of Spring Green be the only de
fendants, they would have the right to-change the place of
trial to their county.

If the first subdivision of sec. 2619 applies, then the subject
of the action is partly in both counties and therefore the
action could be commenced in either county; and for that
reason the first part of sec. 2620 does not apply. This cause
of action arises as much in one county as it does in the other.
The only ground on which it could be changed, in the event
that the suit is brought in Richland county, would be that
all the defendants are residents of Sank county.
The plaintiff's attorney should institute the action in the

court which best suits his convenience or purpose.
EEB

Appropriations and Expenditures—Constitutional Law—
Legislature—Claims—Secretary of state is without authority
to draw warrant on slate treasurer for claim of attorney of
member elected to fill vacancy in legislature, for services at
two special sessions, salary having been paid to predecessor
of such member at beginning of regular session.

April 28, 1921.
Honorable Elmer S. Hall,

Secretary of State.
On April 27 you submiited a claim in favor of Glenn P.

Turner, attorney for Herman Marth, which is in the follow
ing form:

"The State of Wisconsin,
To Glen P. Turner, Atty. for Herman Marth, Dr.

To services as member of the two special sessions of the
legislature of 1918, S500.00.

State of Wisconsin,
ss.

County of Dane
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Ik'

Glen P. Turner, being duly sworn says that the above
account is just, correct, and true, and that no part thereof
has been audited, allowed or paid by the State.

(Signed) Glenn P. Turner,
Attorney for Herman Marth.

[Jurat of notary]"

and ask my opinion whether you may issue your warrant
upon the state treasurer for the am.ount of the claim.

It is my opinion that you are not authorized by law to so
issue your warrant for the amount of this claim. On the
other hand, sec. 20.01, Stats., and sees. 21 and 26 of art. IV,
Wis. Const., furnish ample authority for disallowing it.
You are familiar with the section of the statute referred

to and I will not quote it. I would refer you, for a discussion
of the provisions of the constitution referred to, to my opin
ion dated March 10, 1921,* and the opinions of my predeces
sors, VII Op. Atty. Gen. 116, and 1 Op. Atty. Gen. 532.
There is no more ground for allowing $500 to a mem-bcr of

the legislature who is elected to fill a vacancy occurring
after the regular session, for his services at a special session,
than there is for allowing the same amount of compensation
to every member of the legislature who attended the general
session for his services at the special session.

If the claim submitted were otherwise in proper form, the
member who served only at the special session because his
election was subsequent to the general session rendered no
more services without compensation than did every member
of the general session who also attended the special session.
Had a member resigned after the general session and before
the special session was called, he would certainly be under
no obligation whatever to return any part of his compensation
as a member of the legislature on account of his failure to
attend the special session.
WJM

*Page 243 of this volume.
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Minors—Child Labor Law—Words and Phrases—Agri-
. cultural Pursuit—Alinor of permit age, employed by slocf
breeders' association to clean stables after cattle sale con
ducted by association is engaged in "agricultural pursuit"
within meaning of subsec. 4, sec. 1728e, Stats.

April 28, 1921.
E. E. WiTTE, Secretary,

Industrial Commission.

Subsec. 4, sec. 1728e, Stats., provides:

"Nothing contained in sections 1728a to 17287, inclusive,
shall be construed to forbid any child from being employed
in agricultural pursuits, nor to require a permit to be ob
tained for such child."

You ask whether a child of permit age who was employed
by a stock breeders' association to clean stables after a
cattle sale conducted by this association was engaged in an
agricultural pursuit, within the meaning of this section of the
statutes.

I had occasion to pass upon the question of the meaning of
this term., "agricultural pursuits," in an opinion rendered to
you July 31, 1919, and found in YIII Op. Alty. Gen. 578.
Some of the authorities cited in that opinion seem to have a
direct bearing upon the question here asked. Among these
I quote the following:

"* * * The growing of grass and grain and the raising
and care of stock are the ordinary uses to which a farm is
put, and the work of raising, tilling, and harvesting the
grain and caring for the stock is ordinary farm labor.
* * * Horses arc raised and kept upon a farm for many
purposes other than that of tilling the soil. If any farmer in
the vicinity had seen fit to raise and keep horses for the
purpose of supplying serum to the respondent, he would
still be a farmer; and any one employed to do such work
with and around the horses, as is usually done on a farm,
would be a farm laborer." Shafer v. Parks, Davis & Co.,
(Mich.) 159 N. W. 304, 305.

Our supreme court has adopted the definition given by
Webster of the word "agriculture," as m.eaning

"the art or science of cultivating the ground, especially in
fields or in large quantities, including the preparation of the
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soil, the planting of seeds, the raising and harvesting of
crops, and the rearing, feeding, and management of live
stock; tillage; husbandry; farming." Binzel v. Grogan,
67 Wis. 147, 150-151.

And it was there held that a piece of ground outside of
any incorporated city or village, upon which there was a
hotel building and some sm.allcr buildings and which prop
erty was used for the purposes of the hotel was exempt from
execution under a provision exempting a homestead, "used
for agricultural purposes." And, am.ong other things, the
court said that if one of the purposes for which the prerr.ises
were used was that of keeping and feeding a horse owned by
the landlord,

"it must be conceded, we think, that they were used for one
'agricultural puipose' at least." Binzel v. Grogan, supra, 151.

Words & Phrases (first series) p. 286-288 refers to several
cases in which it has been held that the word "agriculture"
includes the rearing, feeding and management of livestock.
The same is true of Words &. Phrases (second series) p. 173.
The Am.ericana, under the title, "Agriculture" says:

"In its accepted meaning, however, agriculture not only
includes the tillage of the soil and the cultivation of crops,
but also the rearing and feeding of all kinds of farm live
stock, * * *."

Johnson's Universal Cyclopaedia, under the same title,
says, among other things:

"* * * Primarily the tillage of land; now understood to
comprise all those special industries which are connected
with the rearing of plants and animals for economic purposes.
It deals, therefore, with all those branches of science which
have to do with the improvement of soils, with the breeding
and development of domesticated animals, and the ameliora
tion of the vegetable kingdom, * * *."

The New International Encyclopaedia, under the sam.e
title:

"In a broad sense of the word, the science and art of the
production of all plants and animals useful to man."
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2 Corpus Juris 988, says that it includes "the rearing
feeding, and management of live stock."

It is a matter of comm-on knowledge that one of the
branches of agriculture pursued upon every farm is that of
the raising of live stock. The science of breeding better
stock and of taking the proper care of the same is one of the
very important parts of the curriculum of the college of
agriculture of our university, and the sam.e, we believe, is
true of all other agricultural colleges. No agricultural fair
would be deemed com.plete if it did not include an exhibition
of thoroughbred stock of all kinds. Stock breeders' associa
tions, generally, are composed of practical farmers who are
endeavoring through their associations to improve the quality
of the live stock upon their farms. Very clearly, if this boy
had been employed upon a farm in cleaning the stables, he
would have been considered as engaged in an agricultural
pursuit. I cannot believe that the fact that instead of being
employed upon an individual farm and by an individual
farmer he was employed by an association of farmers, who,
for the purposes of mutual benefit in the business in which
they were engaged, had been holding an exhibition and sale
of the products of their farrr.s, changes the nature of his em
ployment. In my opinion he was engaged in an agricultural
pursuit within the meaning of the statutory provision
quoted.
WWG

Indigent, Insane, etc.—Tuberculosis Sanaloriums—Faiher
of poor person afflicted with tuberculosis is liable for keep
of child in county hospital.

April 29, 1921.
Board of Control.

You ask whether a father is liable for the support of his
daughter, under the following circumstances:
The daughter is twenty-five years of age, is unmarried,

and poor, and resides with her father. He has property of
the value of $16,000. She is tubercular, and has made
application to be admitted to the county tuberculosis
hospital as a public charge.
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It is the opmion of this department that the county judge,
in case he directs her admission as a patient to the sani-
torium, may order her father to pay the cost of her main
tenance there. However, the question is not at all free from
doubt. The statutes on the subject could be made much
plainer than they are.

"(1) The father * * * of any poor person who is blind,
old, lame, impotent, or decrepit so as to be unable to main
tain himself, shall, relieve and maintain such poor person,
so far as they arc able, in a manner approved by the au
thorities having charge of the poor in the municipality, or by
the board in charge of the institution, where such poor per
son may be; * * Sec. 49.11.

Webster's dictionary gives as one of the meanings of the
word "impotent" the following:

"1. Not potent; wanting power, strength, or vigor,
whether physical, intellectual, or moral; deficient in capacity;
destitute of force; weak; feeble; infirm."

That, doubtless, is the sense in which the word is used in
this statute. A person who is a subject for the tuberculosis
hospital is infirm, is physically unsound and we.ak, so we
may conclude that this daughter would cone within the pro
visions of sec. 49.11, under the facts stated.

Eveiy county may establish a county tuberculosis hos
pital (sec. 50.06), and any person who is indigent may be
admitted and maintained in such institution who has a,
legal residence in the county pursuant to the provisions of
sec. 50.03 (sec. 50.07).

All patients admitted to said institutions shall pay the
cost of their maintenance, except as is otherwise provided in
sec. 50.03. That section provides that any indigent patient
shall file an application with the county judge of the county
within which he has a legal settlement, settihg "forth the fact
that he is unable to pay the maintenance charges. The judge,
upon ascertaining, in the required manner, that the applicant
is eligible and can be received, shall make investigation as
directed by subsec. (1), sec. 46.10.
The last named subsection provides that whenever a per

son is brought before the proper officer for examination and
commitment to any curative institution of any county for



Opinions of the Attorney-General 459

whose support the county may be chargeable, the officer shall,
after giving notice to the district attorney, determine the
legal residence of the person and his financial ability, and if it
appears that the applicant has not sufficient property to
save the county harmless from the expenses of his support,
the officer shall ascertain the residence and financial ability
of any person liable for such support pursuant to law, and
shall order proper proceedings to be brought for enforcerr.cnt
of such liability. At the conclusion of the hearing the
officer shall determine the chargeability for the support of
the person and certify the same to the superintendent of the
institution, and thereupon such person shall be admitted.
The procedure for charging the father with the support

of an indigent child is prescribed by sec. 49.11.
It may be well, in this connection, to call your attention

to the fact that the father's liability is prospective only, and
that in the event of his failure to make prompt paym.ent
of the expenses of maintenance in the event his daughter is
committed to the hospital, proceedings should at once be
instituted to charge him with the maintenance. Recovery for
support furnished in advance of an order compelling the
parent to support the child cannot be had. Saxville v.
Bartlett, 126 Wis. 655.
EEB

Bonds—Bridges and Highways—Highway Improvement
Bonds—County board may authorize separate issues of
county highway bonds without submitting same to vote of
people, where neither of said issues exceeds K of 1 % of as
sessed valuation of all taxable property of county, so long as
total issued does not exceed 1 % of such valuation.

April 29, 1921.
Robert P. Clark,

District Attorney.,
Elroy, Wisconsin.

In your letter of April 20 you state that the county board
of Juneau county last fall authorized an issue of county
highway bonds, amounting to 880,000; that said bonds have
been sold to the Wells-Dickey Company of Minneapolis,
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Minnesola, subject to a favorable opinion of its Chicago
attorneys; that its said attorneys have questioned the legality
of said issue on the ground that the proposition to issue said
bonds was not submitted to a vote of the electors of the

county as required by sec. 1317m—12a. when a proposed
issue of bonds amounts to more than two-fifths of one per
centum of the assessed valuation of all taxable property in
the county.

According to the certificate of the county clerk ol said
county, the assessed valuation of the taxable property
therein for the year 1920 amounted to 325,034,152 and the
total indebtedness of said county amounted to $128,248.
It appears that said indebtedness includes an issue of county
highway bonds of said county, issued and sold in 1919, and
amounting to $50,000. The proposed $80,000 issue will bring
the total bonded indelitedness of said county for highway
purposes to the sum of 8130,000, which total is in excess of
two-fifths of one per centum of the total assessed valuation
above stated, but does not exceed one per centum thereof.
The question raised am.ounts to this: May the county

board of said county authorize two separate issues of bonds,
neither of which exceeds two-fifths of one per centum of the
total valuation of all taxable property therein, but the total
of which issues does exceed said per centum, with a vote of

the people upon the second proposed issue?
In your letter you give your opinion upon the question at

issue in the following language:

"It is my opinion that since the $80,000 issue does not
exceed two-fifths of one per centum and since the total
bonds outstanding at one time does not exceed one per
centum of the valuation, a vote of the electors is not re
quired. You will note that the last part of sec. 1317/n—12a,
1, (a), reads 'The total amount of bonds outstanding at any
one time, issued by the sole action of the county board of
any county under the provisions of section 1317/n—12,
shall in no case exceed one per centum of the total assessed
valuation of the county.' It seems to me that the word
'sole' explains the first part of the section and that where one
particular issue of bonds docs not exceed two-fifths of one
per centum of the valuation and the total issue outstanding
for highway improvement does not exceed one per centum
of the valuation, then no vote of the electors on the question
is required."
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This department agrees with you in the conclusion you
have reached. About the time your letter was received there
was also received by this department a letter from the Wells-
Dickey Company, wherein said com,pany submitted the
same question and requested a construction of sees. 1317/n—
12 and 1317/n—12a, Stats., in reference to the second pro
posed issue of county highway bonds, amounting to $80,000,
by said county. On the 22d inst. we gave an opinion to said
company and we quote therefrom, the following paragraphs,
which will fully answer the question you have submitted:

"Sec. 1317/n—12, which reads in part as follows, provides:
" 'Any county, if its board shall so determine, ma^' raise

money for the improvement of any portions of the system of
prospective state highAvays or of the state tnmk highway
system by issuing nontaxable semiannual interest payment
coupon bonds bearing interest at a rate not exceeding five
per cent per annum running not more than twenty years,
and not exceedng, with all other county indebtedness, the
constitutional limit, the monej^ to be expended, on certain
specified improvements in proportions determined by a
resolution adopted by the county board before it shall
determine to issue such bonds.'
"Sec. 1317/n—12a provides:
" 'No bonds shall be issued by any county board under the

provisions of section 1317/71—12 in excess of two-fifths of one
per centum of the total assessed valuation of the county,
until the proposition for their issue shall luwe been submitted
to the people of the county and adopted by a majority of
the electors voting thereon. The total amount of bonds out
standing at any one time, issued by sole action of the county
board of any county under the provisions of section 1317/n—
12, shall in no case exceed one per centum of the total assessed
valuation of the county.'
"An examination of said sections discloses that it was

evidenUy the legislative scheme to grant the poAver and
authority of issuing highway bonds to county boards by
sec. 1317/n—12, limiting such authority only by the con
stitutional limitations as to amount of indebtedness and
time of pa^nnent. By sec. 1317/n—12a the legislature
limited said poAver and authority so granted to county boards
by the proAusions contained in said section. In other Avords,
sec. 1317/77—12a is a limitation upon the absolute grant
contained in sec. 1317/n—^12.
"Our supreme court has not had occasion to pass upon the

question you raise, but this department has been called
upon frequently to pass upon county highway bonds in
volving a construction of the aforesaid sections and it has
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uniformly been held that a county board may exercise its
power tp issue bonds under said section as often as occasion
may require witliout a referendum vote of the people,
providing that such county board docs not authorize an issue
in excess of % of one per centum of the total assessed valua
tion of the county, and, providing that 'the total amount of
bonds outstanding Eit any one lime, issued by sole action of
the county board of any county under the provisions of
section 13i7/77—12. shall in no case exceed one per centum of
the total assessed valuation of the county.'
"This is not a recent ruling. I call your attention to the

opinion of m^^ predecessor, former Attorney General, Hon.
.John J. Rlaine, contained in vol. VIII, on p. 775 of the
printed opinions of this department, under date of Oct. 24,
1919. He gave an opinion to A. J. O'Melia, district attorney
of Rhinelander, Oneida county, Wisconsin, upon a question
very similar to the one you have propounded, and whicli
contains a very clear and decisive answer thereto. After
setting forth in full the language of said subsec. 1, (a) of
sec. 1317/n—12«, he says:
" 'Par. (b) of this subsection requires a referendum when

ever it is proposed to issue bonds for the purposes named
"in excess of the limits specified in this subsection." Read
ing the two sections together, it seems perfectly plain that
the county board is given the unrestricted power to make a
single issue of bonds up" to two-fif ths of one per cent of the
assessed valuation and a succession of such issues, subject to
the sole condition that the total of such issues outstanding
shall at no time exceed one per cent of said valuation. The
county board is the judge of the time that shall elapse
between the different issues of bonds. Your county board,
having made but one issue of bonds under sec. 1317m—I2a,
may now make a second issue but, of course, not greater
than two-fifths of one per cent of the county valuation.
A third issue may also be made but the amount of that issue
cannot reach two-fifths of one per cent of the assessed valua
tion unless the outstanding bonds issued under the same
section have been reduced in amount to three-fifths of one
per cent of that valuation.' "

You will note that tliis opinion is in harmony with your
own conclusion, as expressed in your letter to this depart
ment.

JTD
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Banks and Banking—N?Ltiona\ bank acting as trust com
pany, under authority of federal statute, violates only federal
and not slate law in failing to deposit securities with state
treasurer as required by federal statute.

April 30, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
In your letter of April 12 you state that the Commercial

National Bank of Fond du Lac has been appointed ad
ministrator of an estate by the county judge of Fond du Lac
county, but has failed to make a deposit with the state
treasurer as required by the state law regulating trust com
panies, and by that portion of the federal reserve act which
authorizes national banks, in certain cases, to act as ad
ministrators. You inquire what steps should be taken to
enforce compliance with the law.
By an amendment to the federal reserve law, on Septem

ber 26, 1918, the federal reserve board was empowered to
issue special permits authorizing national banks to perform
the functions of trust companies, but it was sjecikcally
provided:

"* * * Whenever the laws of a Slate require corporations
acting in a fiduciary capacitj% to deposit securities with the
State authorities for the protection of private or court
trusts, national banks so acting shall be required to make
similar deposits and securities so deposited shall be held for
the protection of private or court trusts, as provided by the
State law." Barnes Fed. Code (1918) sec. 9293 (k).

It is necessary at tlie outset to dispose of an opinion given
to you by Attorney General Blaine, under date of February
27, 1919, to the efiect that even though a national bank,
possessing an authorization from the federal reserve board
to do a trust company business, was willing and anxious to
m.ake a deposit with the state treasurer, the latter had no
power to receive the deposit. VIII Op. Atty. Gen. 120. If
that ruling is correct, obviously no proceedings can be taken
against the bank for failing to make the deposit.
The opinion in question appears to have been based largely

upon a doubt in the mind of the attorney general as to
whether congress could authorize national banks to act as
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trust companies in violation of state laws on the subject. A
few months after this opinion was given, the existence of
such power in congress was expressly afTirmed by our supreme
court, In re Estate of Stanchficld, 171 Wis. 553. As it is well
established that, unless prohibited by state law, a state
ofTicial may discharge a duty laid upon him by an act of
congress (22 R. C. L. 455), it must now be held that the
state treasurer does have the power to accept deposits from
national banks when such banks are acting as trust companies
in this state. The opinion of Fel)ruar>- 27, 1919, is therefore
overruled.

As to the manner of enforcing the requirement in the
present case, I am. of the opinion that such enforcement can
be obtained only through the federal authorities, for the
reason that only the federal law is violated by the bank in
failing to m.ake the deposit. It is clear from, the Slanchfield
case, above cited, that congress, if it had desired, could have
authorized national banks to do a trust com.paiiy business
without requiring them to make tlie deposit provided for
by state laws. In other words, our statute with reference to
such deposits docs not, of its own force, have any application
to national banks. The law applicable to them is purely
federal law, although the form, of its enactment is such that
resort must be had to the state law to determine what the
federal law is.

The national bank act (Barnes Fed. Code sec. 9277) pro
vides that whenever any national bank shall knowingly
vio'ate any of the provisions "of this Title" its rights and
franchises shall be liable to forfeiture in an action to be
brought by the comptroller of the currency. ' This Title"
refers to the title "National Banks" and the provisions of
the federal reserve act which require national banks to make
deposits with state officials are a part of the same title.
My suggestion, therefore, is that you communicate with

the comptroller of the currency and advise him of the viola
tion of the law on the part of the bank in question. I have
no doubt that he will see to it that the violation ceases.
RMH
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Banks and Banking—Building and Loan Associaiions—
Corporations whose sole business is loaning of its own funds,
derived from sale of its capital stock, is not engaged in bank
ing business.
Such corporation is building and loan association and must

submt to regulation as such, where it makes loans only to
its own members

April 30, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
You have submitted to me a copy of the pass book and

by-laws of the Milwaukee Boslover Mutual Loan Corpora
tion and have asked my opinion as to whether the business
conducted by the corporation is in conflict with the banking
laws.

The corporation was organized under ch. 86, Stats., in
May, 1918, the purposes of the organization being stated in
the articles as follows:

"To loan money to its members and to carry on all such
other business and forms of business as may be incidental
to and connected with the foregoing purpose. Said corpora
tion shall not conduct a banking nor a loan business within
the meaning of Chapters 93 and 94, Wisconsin Statutes."

The authorized capital of the corporation was originally
$10,000, but has been increased by five successive amend
ments to its articles until it is now fixed at $350,000, the par
value of the stock being $5 per share. The business of the
corporation consists in making loans to its members, the
funds required for such loans being derived from the sale of
capital stock. The by-laws ])rovide that loans shall be made
only to members and that the board of loans may require
the notes of the borrowei's to be endorsed by members having
a sufficient investment to cover such loans. The principal of
the loans is payable in weekly instalments and the interest
thereon, at the rate of six per cent per annum, is payable in
advance. No money is accepted in the form of deposits or
savings. The net profits of the corporation are paid out in
dividends to the shareholders in proportion to their holdings.
I am of the opinion that the corporation in question is

not conducting a banking business within the meaning of the
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statutes relative to banking. All it is doing is loaning its
own capital to its stockholders. I have found no authority
in support of the proposition that such transactions, standing
by themselves, constitute a banking business. In Adorse,
Banks and Banking, sec. 2, it is stated that in order to have
a bank,

"it is essential that there should be a place where as a reg
ular business the money of others is received on general de
posit. There must be a combination of moneys, a joint fund,
as a primary condition of the cxislence of a bank or banker."

This definition is quoted with apparent approval in McLaren
V. State, 141 Wis. 577.

Sec. 2024—^78/, Stats., defines the business of banking as
follows:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether sucli deposit is
made subject to check or is evidenced by a certificate of
deposit, a pass book, a note, a receipt, or other writing,
provided that nothing herein shall apply to or include money
left with an agent, pending investment in real estate or
securities for or on account of his principal."

While this definition probably is not intended to be all-
inclusive, but is intended rather to enlarge than to restrict
the meaning of the word "banking," still, it is apparent
that neither under sec. 2024—78/ nor under the definitions

of banking given by the authorities can it be successfully
asserted that the mere loaning of one's owm funds constitutes
a banking business.

I am., however, of the opinion that the corporation is,
in fact and in law, though not in name, a building and loan
association, and is subject to the regulations provided by
law for such associations.

Sec. 2009, Stats., provides:

"A corporation for the purpose of raising money to be
loaned among its membei's shall be knowm as a building and
loan association; if organized under the laws of this state,
as a local association, and if under the laws of any other
state or territory', as a foreign association. The words 'build-



Opinions of the Attorney-General 467

ing and loan association' shall form part of the name of
every such local association hereafter organized, * *

Although the articles of association of the corporation in
question expressly disclaim any purpose of transacting
business under ch. 93, Stats., which is the chapter containing
the section just quoted, such disclaimer cannot alter the fact
that the business of the corporation comes precisely within
the statutoiy definition of a building and loan association.
Nor is that fact altered by the further facts that the cor
porate name fails to com.ply with sec. 2009 and that the
business of the corporation is not conducted in conformity
with the provisions of ch. 93. All those facts simply indicate
that the law is being violated rather than that the law is in
applicable to the corporation.

Sec. 2014—12 provides that all associations formed under
the building and loan association law

"or authorized to transact in tiiis state a business similar to
that authorized to be done by this chapter"

shall be under the control of the commissioner of banking.
Sec. 2014—14 provides that if the commissioner finds any

such association conducting its business contrary to law, he
shall notify the board of directors in writing of tlie fact, and
if, after thirty days, such illegal practice continues, he may
take possession of the association and liquidate it in the sam.e
manner as in the case of delinquent banks. It is very obvious
from, a reading of the by-laws of the corporation in question
that it is not conducting its business in accordance with the
laws regulating building and loan associations. Ilence the
case is a proper one for you to give the notice specified in
sec. 2014—^14. It will then be the duty of the corporation In
reorganize as a building and loan association, under ch. 9.3.
RMH
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Bridges and Highways—Federal Aid Roads—Section of
state trunk higluvay system, may be changed from one
location to another under sec. 1317/??—7 by single contract
or proceeding; in assessing dam.agcs benefits resulting from
extinguishment of public easement over strip from whiclv
highway is removed m.ay be taken into account.

Federal aid road is on state trunk highway system and
is state trunk highway within meaning of sec. 1317m—-7,
subsec. 3.

April 30, 1921.
Charles E. Lovett,

District Attorney,
Park Falls, Wisconsin.

It appears from, your letter of April 20, 1921, that the
county stale road and bridge comm.iltec is proceeding to re
locate a portion of tiic state trunk highway and to obtain the
right-of-way by eminent domain, and you ask for the advice
of this office.

You state it is your understanding of the law that the
statutes applicable to said proceeding are sees. 1317m—7,
subsec. 2, and 1317m—7, subsec. 3. Your opinion and that of
this office coincide. The views of this department on the
subject are stated in a letter to the district attorney of Eau
Claire county, February 25, 1921.*
The next inquiry is whether a federal aid road is a state

trunk highway, within the meaning of the statutes just re
ferred to. The highway in question is knowm as Wisconsin
Project No. 130, and is a portion of the state trunk highway.
The highway commission informs us that all federal aid
roads and all federal aid projects in Wisconsin arc upon or a
part of the stale trunk highway system.. That system of
highways was created and designated for the purpose of
making definite the public highways upon which the state
would avail itself of highway construction aid offered by the
United States. That such is the fact is made quite plain by
the history of the legislation on the subject and by the action
of the state and federal authorities. It is also evident from
the provisions of sees. 1312tol317. There may be post roads
that are not part of the state trunk highway system,, and

•Page 171 of this volume.



Opinions of the Attorney-General 469

there may be parts of that system that are not post roads,
but it still remains true that all federal aid roads are on the

state tnmk highway system, and are slate trunk highways.
The next inquiry is whether the benefits which the land

owner may derive from the abandonment of the present
location of the highway may be olTset against the damages
which he will sustain by the taking of other portions of his
land for highway pui-poses.
The statutes are not at all plain on this subject, but in

the opinion of February 25, 1921, before referred to, the
conclusion was reached that such benefit might be offset
against the damages where the proceeding clearly provided
for an abandonment of the old right-of-way.
You state further:

"The next question the county judge desires information
on is the manner of obtaining seiwice on the owner. The
owner is a Wisconsin corporation. Is an order of the court
determining the manner of service neccssaiy pursuant to
sec. 4044? personal interpretation of this law is this,
that the county state road and bridge committee merely
serve the notice in the manner a circuit court summons is
served, as provided in sec. 1317/n—6, subd. 3, and file
with the county judge proof of such service, without any
order of any kind from the county court or from the county
judge."

I quite agree with the views you have expressed. It seems
plain that sec. 4044 has no application to this condemnation
proceeding. That section relates to notices in proceedings in
a "county court." The proceeding you have in hand is not
in the county court. The application whereby condemnation
proceedings are instituted under sec. 1317/n—6, subsec. 3,
is to the county judge, and all through said subsection the
reference is to the county judge and not to the county
court. I am. quite certain that the practice that has hereto
fore been followed in these cases is in harmony with your
views of what constitutes proper service of notice.
EEB
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Elections—Residence—xAlicn woman acquires citizenship
by marriage to citizen but she must reside in state one year
before she becomes elector.

April 30, 1921.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

You will note from, sec. 6.01, Stats., that a citizen of the
United States of the age of twenty-one 3'ears or upwards

"who shall have resided in the state [of Wisconsin] for one
year next preceding any election, and in the election district
where he olTcrs to vote ten days, shall be deemed a qualified
elector at such election."

The woman married to a resident of this state, referred to
in your inqiiiiy of April 28, therefore, was not entitled to
vote in this state before complying with the requirement of
the above quoted statute, which specifically calls for a resi
dence of "one year next preceding any election" as a qualifi
cation of an elector.

A foreign woman who acquires American citizenship by
marriage to an American, to be eligible to vote in this state,
must first comply with the above residence requirement.
T

Public Officers — County Board — Poor Commissioner —
Offices of chairman of town and trustee of county asylum
and poor board are incompatilile; trustee vacates his office
on becoming town chairman.

April 30, 1921.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

It appears from your letter of April 21, 1921, that the
county board, at its last annual meeting, abolished the dis
tinction between county poor and town, village and city
poor, as it was authorized to do by sec. 49.15, and thereupon,
pursuant to the authority conferred hy sees. 49. 14 and 46.18,
Stats., proceeded to elect a board of trustees, and that two
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of the trustees so elected were elected chairmen of their

respective towns at the last town meeting. Upon these facts
you inquire whether subsec. (2), sec. 46.18, Stats., bars
these trustees from serving further on said board of trustees,
or whether they may hold such positions and continue to act
until next November.

You are advised that these two trustees vacated their

ofTice and terminated their authority to act as such upon
their qualifying as chairmen of their towns. At the time
thej' became such chairmen they became, by the same act,
members of the county board. Every chairman of a town
board is a member of tlic county board. Subsec. (2), sec.
59.03. He is such member in advance of and in the absence

of any meeting of the county board. If such w^ere not the
fact, it would be legally impossible to call a special meeting
of the county board in advance of the annual meeting.

"A special meeting of any county board shall be held only
upon a written request of a majority of the members thereof,"
etc. Subsec. (2), sec. 59.04.

Assuming that these men have qualified as town chairmen,
they are members of the county board, and consequently
they are prohibited by the plain w^ords of the statute from
further serving as trustees:

"No member of tlie county board shall serve as such trustee
during the term for which he was elected." Subsec. (2),
sec. 46.18.

-These men were elected members of the county board for
precisely the same term they were elected chairmen of their
towms.

But even without the prohibition of said subsec. (2) just
quoted from., these men would have vacated their office as
trustee by taking the office of chairman. Those tw^o posi
tions are incompatible as a matter of law. The county board
elects the board of trustees that has the management of the
county poorhouse, asylum,, hospital, etc., and the county
board has power to rem.ove such trustees. A member of a
body that has the power to elect to an office and to remove
therefrom is ineligible to such office.
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Therefore it seems plain that these men have vacated the
ofTice of trustee and cannot act therein. In that situation,
the following statutory provisions are applicable:

"* * * Any vacancy in the board of trustees shall be
filled for the unexpired term, at any meeting of the county
board; but the county chairman may appoint a trustee to
fill such vacancy until such action by the county board."
Sec. 46.18, subsec. (1).

EEB
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Charitable and Penal Institutions—Home Finding Cor
porations—Minors—Parents who have placed their child
in care of licensed home finding society need not be notified
of, or give consent to, proceedings for the adoption of such
child.

May 2, 1921.

Board of Control.

In your letter of April 23 you inquire whether it is neces
sary for the parents of a child to give their consent, or, in
lieu thereof, to be given notice, personally or by publication,
when proceedings are liad for the adoption of such child by
persons with whom, the child has been placed by a duly
licensed hom.e finding society, that society having previously
obtained a written release of the child from, its parent or
parents. You state that a certain county judge has held
that notice to the parents is necessary in such cases, under
sec. 4022, Stats., which, after providing tliat no adoption shall
be made without written consent of the parents, if living
and competent, continues as follows:

* * Provided, that unless the living parent or parents
of a minor consent to such adoption it shall be the duty of
the court having jurisdiction of the proceedings, upon the
filing of any petition for adoption, by order to appoint a
time and place for hearing such petition and cause notice
of such Lime and place to be given to such parent or parents
by personal service of said notice on such parent or parents
at least ten days before the hearing or by publication there
of in a newspaper at least three weeks successively prior to
said hearing, and when notice is duly given as herein pro
vided the parent of any minor shall be bound by the order
of adoption as fully as though he had consented thereto."

Your inquiry is answered by sec. 58.02, Stats., which
provides that a home finding corporation m.ay receive into
its charge any dependent or neglected child

"or any child assigned to its care and custody by an in
strument in writing, executed by its parent or some person
standing in place of such parent," and that such corporation
"may consent to the adoption of any such child by any
person in the same manner and with the same force and
effect as such consent could be given by its parent."
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Since the notice required by sec. 4022 is to be given only
in case the parent does not consent to the adoption and
since sec. 58.02 expressly makes the consent of the home
finding society legally equivalent to the consent of the parent,
it necessarily follows that neither the consent of the parent
nor any notice to him is required in those cases where a home
finding society, having previously obtained a written in
strument from, the parent assigning the care and custody of
the child to the society, gives its written consent to the
adoption of such child.
RMH

Constitutional Law—Public Health—^Bill providing for
creation of rural sanitary districts examined and thought
not to violate constitution.

May 2, 1921.

Dr. C. a. Harper,

State Health Officer.
You have submitted a draft of a bill which looks to the

creation of sanitary or sewer and water districts in towns
and have asked for an opinion of this department upon its
constitutionality and have invited suggestions for additions
or amendments.

The proposed law would call into action the taxing power
and the police power of the state. Both of these powers are
exceedingly far-reaching, and we arc of the opinion that the
proposed law would not, in its general scope, violate any of
the constitutional limitations upon the exercise of either of
those powers. It is believed that the state has the power to
do what is here proposed.
The bill is of considerable length and it is not practicable

to discuss it in an opinion or to treat it in detail. That is
properly the work of a committee or a conference. The bill
proposes a decided innovation and for that reason needs
special care in drafting. The purpose sought to be accom
plished involves much that is found in the district drainage
acts and much that is found in the city and village statutes
relating to sewers, sewer districts, water works and water
supplies.
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For the reasons just mentioned no attempt is made in
this opinion to pass upon the details of the proposed law.
However, your attention is called to par. 2 and therein par
ticular to the provision which authorizes a town board, in
passing upon an application for the creation of a district,
to add to the district such territory as may seem necessary.
This would take in property the owners of which had been
given no notice of the proposed creation of the district and
might be held invalid because not atTording due process
of law and a denial of equal protection of the law. It seems
also, on first reading, that the provisions for giving no
tice are indefinite and that the notice provided for is not
sufficient in som.e particulars. There is a provision for
publishing notices of proceedings in a county newspaper.
Ordinarily, where notice is so authorized to be given, the
statute requires that it be in a newspaper of general cir
culation in the territory affected by the proceeding.
You will obseiwe that the bill does not require the appli

cation or petition for the creation of a district to exactly
define the boundaries. Therefore it is not easy to determine
exactly what property owners should have notice. But,
once the boundaries have been determined, there should
be provision made for notice to all own.ers of property af
fected and opportunity given for being heard both as to being
included in the district and as to assessments.

EEB

Bridges and Highways—Taxation—Municipal Corpora-
lions— Villages—Where part of state trunk highway is on
county line and within village that is partly in both ad
joining counties, special assessment authorized by sec. 1314,
subsec. 6, upon such village should be entered in village tax
roll against all taxable property of village and not alone
against property lying within county which made assess
ment.

May 2, 1921.
Wisconsin Highway Commission.

You ask for an interpretation of the statutes which au
thorize county boards to make special assessments against
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the political subdivisions of the county in connection with
the construction of highways under the federal aid act.

Subsec. 5, sec. 1313, Stats., provides for the apportion
ment between counties of county line roads which form part
of the state trunk highway system and for the dclerroina-
tion of the portion thei eof which shall be

"constructed and maintained by each of the two counties,
* * * pqj. jjIi purposes of this act, the portion of such

county line highways assigned to each county shall be con
sidered as lying fullij within such counlij, and all procedure and
reciuiremcnls for construction and maintenance shall apply
to such highways just as if they lay wholly within the limits
of one county."

Subsec. 6, sec. 1314, Stats, (relating to the construction
of slate trunk highways), authorizes the county boards to
assess as special benefits against the various towns, cities
and villages portions of the county's contribution to the
construction of stale trunk highways:

"The county board may by resolution provide that a
portion not to exceed fifty per cent of the county's share of
the cost of any improvement provided for under the pro
visions of sections 1312 to 1317, inclusive, of the statutes,
shall be assessed as a special benefit against any town, village
or city in which said improvement may lie, and the amount
of said special benefit may be levied by the county board as
a special charge against such town, village or city, and the
county clerk shall certify such sum to the town, village or
city clerk, who shall put the same in the next tax levy and
the same shall be collected and paid into the county treasury
by the officials of the town, village or city just as all other
county taxes are levied, collected and paid in."

State Trunk Ilighway No. 13 follows the boundary line
between Clark and Marathon counties for several miles and

the same was apportioned between those two counties in
accordance with the provisions of subsec. 5, sec. 1313. A
portion of this highway situated on the county line lies
within the city of Colby and that part was apportioned to
Marathon county and therefore is to be maintained and con
structed, so far as counties are concerned, entirely at the
expense of Marathon county. Approximately one-half of
the village of Colby lies in each county.
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The question which arises is, how tlie special assessment
which the Marathon county board m.ay levy upon the village
of Colby as a contribution to the construction of the trunk
line highway shall be spread on the village tax roll Should
such special assessment be collected entirely from the portion
of the village which lies in Marathon county or should it be
collected from the taxable property of the village generally?

It is the opinion of this department that any such special
assessment levied by Marathon county should be collected
from the portion of the village lying within that county.
That construction harm.onizes with the general schem.e of
levying state and county taxes against cities and villages
which are cut by county lines. That construction also con
forms to the statutes above quoted. In the eyes of the law
the trunk highway in the village of Colby is entirely in
Adarathon county. No part of that highway is in such
contemplation within Clark county. For the purposes of
the federal aid act the portion of county line roads assigned
to any county "shall be considered as lying fully within
such county." Subsec. 5, sec. 1313.

Turning next to subsec. 6 above quoted, it will be noted
that the special assessments levied against anj^ village shall
be

"collected and paid into the county treasury * * * just
as all other county taxes are levied, collected and paid in."

It goes without saying that the other county taxes of Mara
thon county which are levied against the village of Colby
are levied simply against and are paid by that property
which lies within Marathon county. Following that rule
of taxation compels the collection of the special highway
assessment from the taxable property in Marathon county
under the facts above narrated. It would be an extraordi

nary thing to have one county levying taxes upon property in
another county and collecting the same. If the special
assessment were spread on the entire tax roll of the village
of Colby and the portion thereof paid by the property
located in Clark county, the taxes so paid, if they followed
the other taxes levied by Clark county, would be paid into
the Clark county treasury, and there is no provision of law
whereby they could be transferred^ to Marathon county.
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The result -would be that Marathon county would not realize
fully on the special assessment which it is authorized to
make.

EEB

Bonds—Bridges and Highways—Legislature may author
ize sale at less than par of county referendum highway bonds
pre-viously voted but not yet disposed of.

May 2, 1921.

Wisconsin Highw'ay Commission.

You ask to be advised whether there is any constitu
tional infirmity in ch. 3, laws of 1921, which authorizes a sale
of county highway bonds the issuance of which was author
ized prior to this year, at less than par but not to net more
than six per cent upon the sale price. It is the opinion of
this department that said statute is valid. An opinion to
that effect was given to Assemblyman Matheson prior to
the enactm.ent of ch. 3, January 28, 1921.* And that po
sition was adhered to in an opinion given to the district
attorney of Ozaukee county February 23, 1921.f You also
refer to a pending bill which provides for a maximum rate
of six per cent interest on county highway bonds in lieu
of the present maximum rate of five per cent and ask whether
that bill, in the event that it becomes a law, will permit the
issuance of lionds at a higher rate than five per cent in cases
where the bonds were voted upon referendum prior to the
enactment of the statute. In other words, whether bonds
which were authorized when the rate was five per cent and
which require a referendum, may be legally issued at a higlier
rate without again referring the matter to the electors.
The answer depends upon the phrasing of the am.endatory

statute. If the am.endm,ent merely changes the statute by
sirildng out "five" and inserting "six" in its place, it is the
opinion of this department that bonds, in an amount which
require a referendum, that bear a higher rate of interest
than five per cent could not legally be issued without such
referendum. The fact that the amount of the bond issue

*Page 66 of this volume.
tPage 158 of this volume.
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had been authorized by a referendum when the rate was
five per cen1 would not authorize the county board to issue
those bonds with a higher rate of interest after the statute
was changed so as to permit a higher rate. Changing the
rate is a substantial change in the proposition which was
voted upon, and unless the legislature authorizes such sub
stantial change, it is believed that it could not be made by
the county board.

EEB

Automobiles—Dealers' Licenses—Operator of car under
circumstances that make him mere agent or representative
of owner or dealer employing him is not subdealcr within
meaning of sec. 1636-48.

May 4, 1921.
Lancelot A. Gordon,

Assistant Secretarij of State.
Under date of May 2, 1921, you ask my opinion on the

following:

"A certain man who is selling cars on commission for
another man claims that he does not need a dealer's license.
My question may resolve ilself into this: Must a subdealer
secure a dealer's license?"

Your question may be answered by reference to sec.
1636-48, which specifically requires registration by a sub-
dealer in the following language:

"Every dealer or subdealer in, or manufacturer or dis
tributor of motor cars, motor trucks or other motor vehicles,
may, instead of registering each motor car, motor truck or
other motor vehicle owned by him or temporarilij in his
custody, make application upon the official blank for a
general distinguishing number or mark, and the secretary
of slate shall issue to the applicant a certificate of regis
tration containing the name, place of residence and busi
ness address of the applicant * * *, and every motor car,
motor truck or other motor vehicle owned by such appli
cant or temporarily in his custody, if designated by a num
ber corresponding to the registration number issued to such
manufacturer, dealer, distributor or subdealer, shall be
regarded as registered under, and having assigned to it
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such general distinguishing number or mark until sold or
let for hire, while such motor vehicle is being operated by
such manufacturer or dealer or his agent or representative
on any of the public highways of the state of Wisconsin,

"3. No manufacturer, distributor, dealer or subdealer
shall use any motor car, motor truck or other motor vehi
cle registered under the preceding provisions of this sec
tion for any other purpose than the trial, test and adjust
ment of such motor vehicle, or for its demonstration or
exhibition to a prospective buyer, or for some purpose nec
essarily incidental to the legitimate business, or personal
use of such manufacturer, distributor, dealer, or subdealer,
including service cars, but in no case shall a motor vehicle
registered under the provisions of this section be rented for
hire, or used for hire for the purpose of conveying passengers
or freight."

Whether the man in question is a subdealer is, however, a
question of fact. If he is a mere agent or representative
selling cars for a dealer, the fact that he receives a commis
sion instead of an ordinary salary is immaterial. If he confines
himself to only such cars as belong to or are under the legal
control of the dealer by w^hom. he is employed, his custody
of such a single car for the mere temporary purpose of
demonstrating it to a prospective l)uyer or for some other
purpose mentioned in subsec. 3, for the benefit of his employer,
is that of an agent or employe, and such temporary custody
of a single car for such purpose must be regarded in law
within the meaning of this section as the custody of the
em.ployer. The operator of the car under such circumstances
as m.ake him the mere agent or representative of the owner
or dealer employing him is not a subdealer within the mean
ing of the section quoted.
WJM
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Approprialions and Expenditures—Public Health—Plumb
ing Inspection—City of Madison cannot collect inspector's
fee for plumbing inspection on state buildings.

May 4, 1921.
Honorable J. G. D. Mack,

State Engineer.
You have referred to this department the bill of the

plumbing inspector of the city of Madison for plumbing
inspection at the Overland Building, which is leased by the
state for state purposes; and you ask if this is a proper
charge against the state.
You are advised that the city of Madison cannot collect

a fee or charge from, the state of Wisconsin for an inspection
m.ade by the cit^'" plum.bin.g inspector, as authorized by city
ordinance.

The general rule of law is that the state m.ay have the
benefit of general laws but it is not adversely affected by any
unless it is so expressly provided.
The general prohibitions in general laws or in city ordi

nances made pursuant to general charter authority apply
to all private parties but are not rules of conduct for the
state.

Statutes in general terms do not affect the state if they
tend in any way to restrict or dim.inish its rights or inter
ests. Sandberg v. Slate, 113 Wis. 578; Citg of Milwaukee v.
McGregor et ai, 140 Wis. 35.
JFB

Constitutional Law—Public Health—Cemeteries—Law pro
viding for forfeiture of unused portions of cemetery lots
upon five years' default in paying assessments for upkeep,
would be constitutional.

May 4, 1921.
Honorable William Olson, Chairman,

Asseml)lg Committee on Agriculture.
You have asked me for an opinion as to the constitu

tionality of that portion of Bill 442, A., which would create
sec. 1453/77, Stats., to read,as follows:

10
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"Any lot owner, or his heirs, assigns or personal repre
sentatives, in any public cemetery in which uniform care of
such lot has been given for two consecutive years or more, on
which assessments have not been paid, shall, providing
notice has been given as provided in section 1453, forfeit
all right to interment in such lot until such delinquent as
sessments are paid. When any such lot shall have been
given uniform care for five consecutive years or more and
the assessments thereon hatve not been paid, under the pro
cedure provided in section 1453, the title to all unoccupied
part of such lot and all right thereto shall pass to the ceme
tery association or the town, village or city having control
thereof, and may be sold and the proceeds thereof consti
tute a perpetual fund, the income thereof to be used for the
upkeep of the occupied portion of such lot as provided in
section 1447."

I do not believe any question can be raised as to the valid
ity of the portion of this section which would suspend the
right of m.aking interrr.ents until delinquent assessments
have been paid. That would be simply a reasonable method
of enforcing payment of a lawful charge. It does not take
anyone's property away from him, but simply suspends his
right to use it until he has performed his duty.
The serious question arises with reference to the last

portion of the section which would forfeit the unoccupied
portion of the lot entirely when the assessments upon it. for
maintenance have been delinquent for five years.

If the ownership of cem.eterj^ lots by individuals were an
absolute ownership, like the ownership of ordinary real
estate, it would be veiy difficult to sustain a forfeiture pro
vision of the kind proposed in the bill. However, the legal
rights of an owner of a cem.eteiy lot are somewdiat peculiar.
Even though he may have a deed absolute in form the courts
hold that he has only a qualified title, which is variously
designated as an easem.ent, a license, or a privilege of burial.
See Note, 67 L. R. A. 118. This right is always held to be
subject to the exercise of the police power of the state for
the perservation of public health and w-ell-being, and it is
also subject to the right of the cem.etery authorities to make
such regulations as may be reasonable and proper for the
preservation of the cemetery' as a whole. See Notes, 67
L. R. A. 118; 27 L. R. A. (N. S.) 260.
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In this stale cemetery authorities have had the power, ever
since 1887, to

"make such regulations as they deem expedient for the
protection, management and control of the cemetery in
their charge." Sec. 1453, Stats.

In the case of cemetery corporations, as distinguished
from town.s, villages, or cities owning cem,oieries, the trustees
have been empowered, ever since 1849, to

"have full control of the cemetery grounds and provide for
adorning and beaiitifjdng the same by trees, shrubs, flowers
and otherwise as they think best, and may establish regula
tions respedling the same." Sec. 1446, Stats.

The purchasers of cem.etery lots in the past, therefore,
have taken them subject to the right of the cemetery associa
tion or the town, village or ciLy authorities, as the case may
be, to make reasonable regulations from time to time.
Of course, any regulation that the town, village or city au
thorities could make by delegation of authority from the
legislature may lawfully be prescribed for them, by the legis
lature itself. Likewise, under the reserved power of alter
ing corporation charters, the legislature may determine what
rules shall be made by cemetery corporations. Close v.
Glenwood Cemetery, 107 U. S. 466. Hence, it may be safely
stated that the owers of cem.etery lots have bought them
subject to the right of the cem.etery authorities exercising
power delegated to them by the legislature, or of the legis
lature itself, to make reasonable rules.
The only question to be determined, then, is the reason

ableness of the regulation whereby the unoccupied portion
of a cemetery lot would be forfeited if the assessments upon
it should become delinquent for five years. The legislature
is the primary judge of the reasonableness of such a pro
vision. The courts will not disturb the legislative determi
nation unless it is clearly wrong. A cemetery, if it is to be
kept up in good condition, must be cared for as a whole.
If every other lot, or every fifth lot, is unkempt and a breed
ing place for weeds, not only is the appearance of the cem.e
tery destroyed biit the undesirable growths on such lots are
a menace to the other lots whose o\Miers are spending money
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to keep them properly cared for. To provide that the un
occupied portion of a lot on which assessments are delin
quent for a considerable period shall be sold and the pro
ceeds used to maintain the occupied portion, appears to me
to be a reasonable regulation in aid of the upkeep of the
cemetery as a whole, and I believe the courts would so re
gard it.

It is m.y opinion, therefore, that the bill, if passed, would
be held constitutional.

RMH

Intoxicating Liquors—^Manufacture of intoxicating liquors
for home consumption is in violation of law.

May 5,1921.

S. G. Dunwiddie,
District Attorney,

Janesville, Wisconsin.
In your letter of April 21 you say that under a search

warrant certain premises in your city were searched, and the
officer discovered in the cellar of the house a still which,

while empty, was still wet with moonshine; that several
gallons of moonshine were discovered in an upstairs room
in the house, and a barrel containing between 30 and 40
gallons of mash, composed of water, sugar and yeast, was
found therein; that you have evidence which proves that the
still had been operated by the wife of the man of the house
and a roomer therein; that you have no evidence of any sale
or trafficking in intoxicating liquors; that apparently such
liquor as was m.ade was drunk by those who resided in the
house, though occasionally a drink may have been given
to callers. You inquire, whether a crime has been committed
when intoxicating liquors are manufactured in a hom.e for
the personal use of the occupants.
Under sec. 1569-1 it is provided:

"After this act becomes operative, the manufacture,
sale or transportation of intoxicating liquors, as herein de
fined, within, the importation thereof into, or the exporta
tion thereof from the state of Wisconsin, except as may be
Wein or hereafter provided, is hereby prohibited."
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♦

Under this section the manufacture of intoxicating liquors
is prohibited.
Under sec. 1569-19 it is provided:

"Any person who shall vend, sell, deal or tralTic in, or for
the purpose of evading any law of this state, give away
intoxicating liquor as herein defined, except as herein pro
vided, or violate any other provision hereof or any lawful order
made under the provisions of this act, shall be guilty of a
misdemeanor * * *."

There is no provision in this statute which exempts from
its operation the manufacture of intoxicating liquors for
use as a beverage in a home by those who manufacture the
same. Sec. 1569-19 expressly provides a penalty for any
person who violates any provision of the act, and the act
expressly prohibits the m.anufacture of intoxicating liquors.
I see no escape from, the conclusion, that under the facts
stated in your letter this law has been violated and the par
ties who have manufactured said moonshine should be prose
cuted under the statutes above quoted.
JEM

Wisconsin Statutes—Error in printing statute by giving
wrong number to bill is clerical error merely and may be
corrected without returning same to govenior and legis
lature.

May 6, 1921.
Lancelot A. Gordon,

Assistant Secretary of State.
In your comm.unication of May 3 you state that an act

was sent to the governor's office num.bered 217, S.; that the
governor signed the act and it was sent to your office and
that you numbered said act Chapter 120; that it was pub
lished April 15, 1921; that it now appears that a m.istake
has been made in printing the act as the niim.ber of the bill
is 192, S., instead of 217, S. You ask to be informed as to the
steps to be taken to legally and officially correct the error.

This is simply a clerical error which does not in any way
affect the legality of the statute nor the meaning or sig
nificance of the language used. The corrections should be
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noted on all the ofTicial copies in your office and you should
correct the error when you print the session laws. It being
simply a clerical error, it can be corrected, in my opinion,
without returning the same to the governor or to the legis
lature for correction.

JEM

Public OJficers—Automobile License Inspectors—Search
Warrants—Inspector whose duty it is to ascertain whether
automobile license plates arc carried when required has no
right to enter garages, warehouses, or factories, without their
owners' consent, in search of violations of automobile li
cense law.

May 6, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.
One of the auto license inspectors has asked you the fol

lowing question, which you have passed on to the attorney
general.

"Will you kindly advise me whether I have authority to
enter public garages, garages of manufacturing concerns,
etc., in the course of my duties in order to ascertain if ma
chines in such places have the proper license plates?"

If I correctly understand the question the answer is in
the negative. It is understood that the questioner was ap
pointed under sec. 1636-48a, which m.akes it the duty of
oil inspectors and dairy and food inspectors, upon your re
quest, to make reasonable investigations of violations of
the automobile regulations and to report the sam.e, which
section concludes with this sentence:

"In case the secretary of state shall desire additional in
spectors to carry on this work, he may appoint same and
fix their compensation; * *

Such an inspector has the same right to enter the places
named that any other citizen has, but such inspector does not
acquire by his appointment authority to search private
premises. The owner of a garage or other private premises

1.
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may exclude such an inspector and prevent his making the
search. The appointment is by no means the equivalent of a
search warrant and it is plain the statute did not intend to
confer upon such inspector the right to invade privately
owed premises. There is little reason for his doing so, be
cause the law docs not require automobiles in garages or
warehouses to have license plates upon them. That is re
quired only when automobiles are operated upon the public
highwaj's.
EEB

Public Officers—Clerk of Circuit Court—Justice of the
Peace—Sec. 59.39, subsec. (10), commands clerk of circuit
court each June to certify to secretary of state "list of
names" of all justices of the peace who qualified during pre
ceding year; he can be required to do no more; his certifica
tion is entitled to full credit and should be accepted by
secretary of state as suflicient and correct.

May 6, 1921.
Honorable Elmer S. Hall,

Secretary of Slate.
Sec. 59.39 declares that the clerk of the circuit court shall

"(10) make out and transmit to the secretary of .state on or
before the first day of June in each year a certified list of
the names of all persons who during the preceding year
were elected justices of the peace and duly executed and
filed their official bonds."

You report that it has been the custom of clerks to certify
nam.es of justices who qualify after the first Monday of May
but without giving any information as to whether those
justices com.plied with sec. 60.59. You wish to know whether
such nam.es are properly certified to your departm.ent, and
whether the clerk of the circuit court should certify that the
last named section has been complied with or whether your
departm.ent is authorized to take for granted, when a justice
of the peace is certified as qualifying after the first Monday
of May, that the special oath required by said section has
been duly filed with the clerk of the court.
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Sec. 60.58 requires that every justice of the peace elected
for a full term shall on or before the first Monday of May suc
ceeding his election file his official oath and bond willi the
clerk of the circuit court, and requires that clerk within ten
days thereafter to make certain certification to the town., city,
or village clerk, wherein the justice holds his office. Of
course, the clerk of the circuit court should not certify that
any person has qualified as a justice until that is a fact.
If the oath or bond is insufficient or not filed within tim.e the

certification should not be m.ade by the clerk of the court.

Sec. 60.59 authorizes a person elected justice of the peace
but who fails to qualify within the time mentioned because
of sickness or necessary absence from the county to qualify
at any time within six months from the tiro.e of his election,
if the vacancy occasioned by his failure to qualify has not
been filled, by taking and filing with his oath of office and
bond a further oath that he did not qualify within the time
prescribed for the reason only that he was sick or absent
from the county. I repeat that the clerk of the circuit court
should not certify that a person elected justice has qualified
unless he has qualified in the manner required by law..
You observe that the full requirem.ent of subsec. (10),

sec. 59.39 is satisfied when the clerk of the circuit court has

certified to your office a list of the names of all persons who
during the preceding year were elected justices of the peace
and duly executed and filed their official bonds. You are to
presume official regularity. You should take it for granted
that the clerk of the circuit court knows his duly and has
performed it. It is not required that he do any rr.ore than
the statute mentions.

The persons elected to the office of justice of the peace
and who fail to qualify as required by the statutes presum
ably are not certified by the clerk of the circuit court as
being justices of the peace. Situations that make the pro
visions of sec. 60.59 applicable m.ake it legally impossible
for the justice-elect to legally qualify or to be de jure justice
of the peace without taking oath required by the statute.
Should he act he would probably be a de facto justice.
EEB
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Normal Schools—Public Lands—Taxation—'Lands owned
by slate arc exempt from taxation.

If title is acquired by state after tim.e for delivery of as-
scssm.ent roll to clerk, taxes for year are lien on land and
must be paid, though land cannot be sold for taxes.

May 7, 1921.

Honorable Matt Lampert, Chief Clerk,
Commissioners of Public Lands.

With your letter of May 6,1921, you transmitted titlepapers
relating to lands recently purchased by the board of regents
of normal schools at River Falls, Pierce county, Wisconsin.
Am.ong those papers is a statem.ent of the county of taxes
delinquent against said lands for the year 1920, which taxes
and fees and interest amount to SI00.02.
You refer to an opinion rendered January 14, 1921,*

relative to lands purchased by the normal school in Superior,
Douglas county, wherein it was held that it was the duty of
the commissioners of public lands to make an order provid
ing for the payment of the taxes for the year 1920 on said
lands in Douglas county.
You now ask whether the opinion which was given rela

tive to the lands in Douglas county and the taxes thereon
should be followed in the case of the Pierce county lands.
Your inquiry is answered in the affirmative.
The tax statem,ent describes lands in section 1, township

27, range 19 west. Am.ong the papers are three deeds to the
board of regents of the normal schools. The descriptions in
the delinquent tax statement and in the deeds are not
strictly identical, but are thought to be intended to cover
the same lands. .

The deeds were delivered October 12 and 13 and November
1, 1920.

At that time the taxes for the year 1920 had become a lien
upon tiie land. It has been decided by the suprem.e court
of this state that the date when the assessment roll for any
year is to be completed and delivered to the town clerk
fixes the time when the taxes for that year become a lien.
In Petition of Wausau Inv. Co., 163 Wis. 283, 289, the court
said:

"Not published.
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"The conclusion that we now reach from examination of
the taxation statutes is that the law contemplates that the
assessment roll is to be completed, * * * on the first Mon
day in August when the assessor delivers the assessment roll
to the town clerk for tiling and preservation in his office.
Sec. 1064, Stats. * * * we conclude that if real estate
passes from the taxable class to the exempt class, or vice
versa, at any time prior to the first Monday' in August, when
the roll is completed, * * * it would be the duty of the
board to change the roll by striking out or adding such real
estate, as the case may be. No changes in the roll are au
thorized to be made thereafter except such as are necessary
to correct mere errors or mistakes. The inclusion therein
of property then subject to taxation cannot be called an
error or mistake. Wlien the annual taxes are thereafter
levied they are necessarily levied on the property riglilly in
cluded in the roll on the first Monday in August and hence
the "levy must be considered as relating back to that date."

It is plain from the decision just quoted from that these
lands in Pierce county were subject to the taxes for the year
1920.

It therefore follows that the taxes upon these lands in
Pierce county, before referred to, were properly certified to
the commissioners of public lands for payment. IX Op.
Atty. Gen. 224.
Your attention is called to the fact that the three deeds

before mentioned have not been recorded. To m-ake the
state's proof of title always available, these deeds, of course,
should be recorded in the office of the register of deeds of
Pierce count^^
EEB

Appropriations and Expenditures—Constitutional Lam—
The legislature m.ay m.ake specific appropriation of public
money to charitable use.

May 7, 1921.

PIoNORABLE R. J. NvE, Chairman,

Joint Committee on Finance,

Legislature.
Bill No. 352, S., is to appropriate $5,000 annually to the

Martha Washington Hom.e of Wauwatosa
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"to enable said home to continue its work of carrying for
-lomeless, friendless and unfortunate girls."

You. ask to be advised whether that bill if passed would be
a valid law.

The language of the bill plainly implies that this home is
a charitable institution and is not organized or carried on
for pecuniary gain or profit, and this opinion goes on the
assumption that such is its character and purpose.
We can see no constitutional objection to the enactment of

the proposed law and are of the opinion that such a law may
be enacted.

EEB

Automobiles—Auto truck must not be used on street for
practice without license and number plate displayed there
on.

May 10, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.
You submit the following paragraph from a recent letter

received by you, to wit:

"In reply to your letter of April 27, I would say that we
have on our sale list, a second hand Ford ton truck. We
had a prospective buyer, P. C. Palmer, to whom we loaned
the truck for trial. He drove it, not farther than three miles
around town. This is the only truck we have had while in
business and did not think it necessary to obtain a license."

You ask for an official opinion on this m.atter.

Under sec. 1636-47, Stats., it is expressly provided:
"No automobile, motor cycle or other similar motor

vehicle s^ll be operated, ridden or driven along or upon any
public highway of the state, nor shall the owner thereof
permit the same to be so operated, ridden or driven, unless
the same shall have been registered or application for the
registration of the same shall have been made and forwarded
to the secretary of state, accompanied by the requisite fee
therefor," etc.
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There are provisions in the law which make certain ex
ceptions to dealers, manufacturers, etc., but none go so far
as to permit the operation of an autom.obile on the highway
without being registered or its owner's being authorized-as a
dealer or manufacturer.

You are therefore advised that the above statement of

facts shows a violation of our statutes.

JEM

Bridges and Highways—Public Ojficers—Superintendent of
highways in town may be compensated by fixed salary or
otherwise as town board shall decide.

May 10, 1921.
Honorable J. D. Grandine,

Assemblyman.
You request the opinion of this department upon the

subject of com.pensating superintendents of highways.

'T. The town supervisors shall appoint and fix the com
pensation of a competent person to superintend the con
struction and repair of all highways and bridges in the town,
under their general supervision and direction. Such person
shall be designated as superintendent of highways of the
town ♦ * *.
"2. The superintendent of highways may be paid in lieu

of all other compensation an annual salary, payable monthly,
* * Sec. 1229.

The question raised is whether the town board may pay
the superintendent for his services for tim.e actually devoted
to his work or must provide an annual salary payable in
even monthly installments.

It is clear from the statute above quoted that the matter
rests wholly with the town board. It may, if it thinks best,
provide an annual salary, payable in monthly installm.ents,
but there is no suggestion even in the statute that the super
intendent must be compensated that way; in fact, the sug
gestion is that he will not be paid in that m.anner. The board
may com.pensale the superintendent by the hour or by the
day or by the week and only for tim.e expended in the high
way work, and may make the compensation less at one time
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of year than it is for other seasons. In short, the town board
has the same discretion and authority in hiring the superin
tendent that the town. iDoard and superintendent have in
hiring labor upon the highways.
EEB

Automobiles—Autom.obiles owned by state and rented to
counties and contractors for highway work must be regis
tered under sec. 1636-47 by such counties and contractors.

May 10, 1921.

Wisconsin Highway Commission.

In your letter of May 3 you inquire whether autom.obiles
which have been'received by the state from the federal
governm.ent for highway construction work, but which arc
rented by the state to counties and contractors engaged in
such work, are required to be registered under sec. 1636-47,
which provides:

"No automobile, motorcycle or other similar motor ve
hicle shall be operated, ridden or driven along or upon any
public highway of the state, nor shall the owner thereof per
mit the same to i)e so operated, ridden or driven, unless the
same shall have been registered or application for the regis
tration of the same shall have been made and foiwarded to
the secretary of state accompanied by the requisite fee
therefor in accordance witii the provisions of sections 1636—
47 to 1636—57, inclusive: provided, however, tiiat in case any
person shall operate, ride, or drive any automobile, motor
cycle or other similar motor vehicle along or upon any public
highway of this state, without the display thereon of regis
tration number plates as provided by sections 1636—47 to
1636—57, inclusive, such fact shall be prima facie evidence
of operating the same without the registration thereof as
liereinafter provided."

You point out that this department ruled, on August 19,
1919 (VIII Op. Atty. Gen. 628), that these automiobiles when
operated by the state highway comm.ission were not required
to be licensed, and you inquire whether the m.ere fact that
they have been rented to counties and to contractors renders
them subject to such requirem.ent.
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The opinion of August 19, 1919, was based upon the well
established proposition that general laws do not apply to
the state when they tend to restrain or diminish any of its
rights or interests. This principle, when applied to the case
of automobiles that arc both state-owned and state-operated,
clearly results in the conclusion that no registration is neces
sary in such cases. The situation now presented is different,
however. It is to be noted that the prohibitions of the
statute above quoted apply to two parties, who in any
particular case m.ay, or m.ay not, be one and the same person,
i. c., the person operating or driving the autom.obile and the
owner of the autom.obile. When an officer or an em.ploye
of the state in the course of his official duties or. em.ploy-
m.ent is operating an automobile owned by the slate, the
latter is in legal contemplation both the ouner and the opera
tor. But when the state turns over the autom.obile to an

independent contractor, it ceases to be the operator, although
it remains the owner of tlie m,achine. In that case those pro
visions of the statute w4iich apply to the operator as distin
guished from, the owner do not "tend to restrain or diminish
any of the rights or interests" of the state, and therefore,
it seems to m.e, become fully effective against the person
operating the automobile.

It is my opinion, therefore, that, while the state as owner
of the automobiles in question is under no duty to have them,
registered, the contractors, or others who rent them from,
the state and operate them upon public highways, will
be subject to the penalty of the statute if the automobiles
are not registered.
RMH

k.
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Indigent, Insane, etc.—Father under present statutes is
not liable for support and maintenance of adult daughter
in hospital for insane.

May 10, 1921.
Peter M. Huiras,

District Attorney,
Port Washington, Wisconsin.

In your letter of May 3 you submit the following:

"Can a father, whose actual wealth amounts to between
830,000 and 850,000 be compelled to contribute to the sup
port and maintenance of his adult, insane daughter, aged
thirty-three, who is confined in an insane asylum?"

Under sec. 604e, as it existed prior to 1917, it was pro
vided that the provisions of sees. 1500 to 1505, both in
clusive, were made applicable to the support of insane
persons. Under this provision it has been held by this de-
partm.ent repeatedly that a parent is liable for the support
of his adult child, confined in. an insane asylum. See V Op.
Atty. Gen. 910; Op. Atty. Gen. for 1910 396; and I Op.
Atty. Gen. 302.
The statute having been changed since these opinions

were rendered, I find no provision in the statute now which
makes the parent of an adult child liable for support and
maintenance when confined in an insane asylum.
Your question must, therefore, be answered in the nega

tive.

JEM

Intoxicating Liquors—Sec. 1561, Stats., is suspended and
not operative.

May 11, 1921.

Lynn H. Ashley,

District Attorney,
Hudson, Wisconsin.

You inquire whether sec. 1561, Wis. Stats. 1919, is in full
force and effect, or whether it is suspended and inoperative
at the present time. You direct my attention to ch. 556,
laws of 1919, which provides:
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"Chapter 06 of the sLalules of Wisconsin for 1917 en
titled 'Excise and the sale of intoxicating liquors' is here
by suspended and declared to be inoperative so long as this
act shall be and remain in force and effect."

Sec. 1561, Wis. Stats. 1919, provides for a penally for
drunkenness. Ch. 685, laws of 1919, revises and continues

in full force and effect certain sections of ch. 66, Stats. 1917,
but sec. 1561 is not one of those sections so revived. I am

constrained, therefore, to hold that said sec. 1561 is sus
pended and inoperative at the present time.
JEM

Conslitulional Law —Taxation—Legislature m.ay pro
vide for appointn?.ent by electors or other local authority,
of expert to assess special class of property.
But law which provides for appointrr.ent of local assessor

by county board probably violates sec. 9, art. XIII, Const.,
guaranteeing local self governm.ent in certain matters.

May 11, 1921.
W. H. Edwards, Chairman,

Assembly Committee on Taxation.
You ask for the opinion of this ofTice upon Bill No. 409, A.,

and Substitute Am.endm.ent thereto. No. 1, A.
The bill enlarges the powers of the county board, so that

it may provide the services of experts to assess any particular
properly and to certify such assessments to the clerk of the
proper assessment district, and authorizes the county board
to dem.and of an}' department of the state that it furnish
experts for making those assessments and certifying the
same.

The substitute amendment confers this power upon the
governing body of the local assessment districts.
Both the bill and the amendment make provision for

calling an extra or special session of the local board of review
in case assessments are made by such experts or certified
after the final adjournment of the regular meeting of the
board of review.

The effect of such expert assessment is not very clearly
expressed. The proposed act may be understood to^make
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the expert's assessir.ent tal e the plr.cc and be in lieu of the
local officer's sssessrr.ent, and have the same binding force
upon the board of review and upon the property owner that
the local assessor's valuation ordinarily has. While that
seems to be the intent of the bill, it is also possible to under
stand the bill rs intending that the expert's valuation shall
be competent evidence for the board of review to act upon,
and thatsuch board m.ay,upon the expert's valuation, change
the assessor's valuation to the sam.c extent that the board

could change it if the expert had been produced before the
board as a witness to give testim.ony as to the value of the
property in question, and the board could weigh the expert's
valuation in connection with any teslim.ony which might
be offered upon a hearing before the board of review by any
party in interest.

If the last view is, in fact, the one intended by Bill No.
409, A., then it is thought that there is no constitutional
objection to the proposed act, but if the m.eaning and intent
pf the bill is to provide that the expert's valuation shall
be an assessir.ent of particular property, displacing entirely
the local assessor's valuation, then there is danger that the
bill would be held invalid because in violation of sec. 9, art.

XIII; Const., which reads:

"All county officers whose election or appointment is not
provided for by this constitution shall be elected by the
electors of the respective counties, or appointed by the
boards of supervisors or other county authorities, as the
legislature shall direct. All city, town and village officers
wiiose election or appointment is not provided for by this
constitution shall be elected by the electors of such cities,
towns, and villages, or of some division thereof, or appointed
by such authorities thereof as the legislature shall designate
for that purpose. All other officers whose election or appoint
ment is not provided for by this constitution, and all officers
whose offices may hereafter be created by law, shall be
elected by the people or appointed, as the legislature may
direct."

This provision of the constitution forbids the legislature
to empower the county board to appoint a town assessor
or to appoint a person to do a part of the local assessor's
work. Town assessors were known at the tim.e of the adop
tion of the constitution and their work was well defined.
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So long as the assessment is done locally, the ofTicer doing
the regular assessing must be elected by the people or ap
pointed by some olTicer or body that is elected by the voters
of the town.

The subslitute amendment would not be open to the
objection just m.entioned. That aro.endment preserves the
right of local self-governm.enL, as required by the constitu
tion.

In studying this problem, and in reaching a conclusion,
the following list of decisions of our supreme court are
part of the authorities examined and are the ones mainly
relied upon; O'Connor v. Fond du Lac, 109 Wis. 253; State
ex rel. Gubbins v. Anson, 132 Wis. 461; State ex ret. Harleij v.
Lindemann, 132 Wis. 47; Slate ex rel. Diihmar v. Bunnell,
131 Wis. 198; State ex rel. Hessey u. Daniels, 143 Wis. 649;
State ex rel. Attorney General v. Hammerlund, 159 Wis. 315.
EEB

Criminal Law—Requisitions—Public OJficers—District Al-^
torney—Application for rendition of the alleged fugitive from,
justice may be signed by district attorney alone.

District attorney is not personally liable for costs where
application signed by him. for rendition of alleged fugitive
from justice does not result in securing fugitive.

May 11, 1921.

R. T. Jackson,

District Attorney,
Mineral Point, Wisconsin.

It is not necessary that the petition or application for a
warrant of extradition be signed by any other person than
the district attorney. You will note that the statutes, sec.
4846, and the rules of the executive departm.ent require the
application to be accompanied by certain other papers and
documents. The rules of the executive department par
ticularly should be carefully read before preparing the papers.
The district attorney is not personally liable for costs

in the event that it is impossible to secure extradition of the
alleged fugitive.
WWG

See Vol. VII Op. Atty. Gen. p. XLII for rules.
WJM
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Normal Schools—Public Lands—Taxation—Payment of
tax lien to be made from general fund of state.

May 11, 1921.
Honorable William Kittle, Secretary,

Board of Normal Regents. '
In your letter of May 10 you inquire whether, under the

order of the commissioners of public lands, designated Order
No. 2820, the taxes on property recently purchased for the
River Falls normal school, therein referred to, must be paid
out of the appropriation for land at River Falls, or whether
sec. 1149a, par. (a), doe's not constitute an appropriation
for such purposes out of the general fund of the state, or
out of some other fund, for the payment of taxes; that you
are advised by the secretary of state that there is no ap
propriation under sec. 1149a.

Sec. 1149a, par. (a), makes it unlavdul for any county,
city or village tieasurer to sell any lands acquired by the
state after the taxes become a lien thereon, and provides that
when such lands are returned delinquent the county treas
urer shall certify to the commissioners of public lands a de
scription thereof, with the amount of taxes charged against
the same, and said commissioners, if they find such taxes
are just and legal, shall order the sam.e paid. It is made the
duty of the commissioners of public lands to submit a certi
fied copy of their order to the secretary of state, and upon
his audit and warrant drawn upon the state treasurer the
amount of said taxes

"shall be paid out of the appropriation provided for carry
ing out the purposes of this section."

In the statutes of 1919 there is no appropriation attached
to this section. Sec. 1149a, par. (a), is a part of ch. 572, laws
of 1917. Of the act, as passed and found in the session
la\vs, sec. 6 reads: '

"There is hereby appropriated out- of the general fund
in the treasury a sum sufficient to carry out the provisions
of this act."

I have not pursued the inquiry' as to what becam.e of this
subjection of the act, in the process of revision, but I called
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the attention of the secretary of state to the appropriation
made by the legislature, as a part of sec. 1149a, when that
section was enacted.

While the law above quoted authorizes the payment of
the taxes herein referred to out of the appropriation above
specified, I would call your attention to the appropriations
from, the normal school fund.

"(8) River Falls Normal School. * * *
(<« * *

"(d) On July 1, 1917, eight thousand three hundred dol
lars, three thousand dollars of which shall be available
only for the purchase of land, and on July 1, 1919, one thou
sand five hundred dollars, for the purchase of land ad
joining the present school lands; provided that no part of
these appropriations shall be used as a down payment or part
payment on the purchase price of any land, but only for
acquiring the full litle thereto in fee, without lien or incum-
brance of any nature; on July 1, 1917, one thousand dol
lars, and on July 1, 1918, seven hundred fifty dollars, for
land improvements." Sec. 20.38, Stats.

If this purchase was m.ade with the funds appropriated in
the section last above quoted, it was plainly the duty of the
normal school regents to require the discharge of the tax lien
before taking the title, and the presumption is that had this
been done the .price which you were required to pay would
have been increased by the amount of such lien. Flowever,
since I have not been advised from what particular appro
priation this purchase was made, I am merely pointing out
the authority that exists for the payment of the tax in ques
tion, from the general fund.
WJM
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Fish and Game—Fish legally taken from, waters in one
county may be legally taken and possessed in another
county, where there is closed season for such fish.

May 12, 1921.

John J. Boyle,

District Attorney,
Darlington, Wisconsin.

In your letter of April 26 you ask with reference to an
interpretation of sec. 29.39. You state that Iowa county is
a closed season for certain kinds of fish, while in Lafayette
county, the adjoining county, the season is open for said
fish; and you ask whether a person can take fish from La
fayette county into Iowa county, under said section, and
lawfully have possession thereof.

Sec. 29.39 provides:

"No person shall have in his possession or under his control
or have in storage or retention or as common carrier for any
one person, any game, game fish, or other wild animal or
carcass or part thereof, during the close season therefor,
or in excess of the bag limit for one day or below the minimum
size thereof at any one lime during the open season, whether
lawfully or unlawfully taken within or without the state."

The above quoted section provides that no person shall
have in his possession fish or game

"during the close season therefor, or in excess of the bag
limit * * * or below the minimum size."

It has been held quite uniformly that hunters have the
right to take gam.e legally caught or taken through counties
in this state that have a closed season for the particular
kind of gam.e in question.

It would be unreasonable to hold that deer legally killed
in the counties of this state where deer hunting is permitted
could not be taken and transported to the hom.e of the hunter
in other counties of the state where there is no open season for
deer whatsoever. It was suggested that rabbits could be
transported through counties having a closed season, while
there was an open season in an adjoining county, where the
rabbits had been properly taken.
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In an opinion reported in IV Op. Ally. Gen. 809, it was
also held that rabbits lawfully shot in an open county could
be taken in a closed county. In an opinion reported in
V Op. Atty. Gen. 339, it was held that fish lawfully caught
in an open county may be carried or transported into a
closed county. It would seem, that a proper interpretation

,of sec. 29.39, in order to give effect to the entire game laws
and permit a proper enjoyment of game legally taken,
necessitates a broad construction of the words "during the
close season therefor." Op. Atty. Gen. for 1912, 435, 437.
You will notice that there is nothing contained in this

section which seem.s to be designed to prohibit the trans
portation of game legally taken in one county, into another
county where there is at that tim.c no open season for such
gam.e.

The prohibitions in this section contained are general in
their application Ihroughou I the state. "The minim.iim size"
of a given kind of fish is uniform, throughout the state.
The "bag lim.it" on any particular land of gam.e is uniform
throughout the state. So too, the term, "close season there
for" as used in this particular section conlem.plates the
general closed season applicable throughout the state for
a given kind of game. For instance, there are certain tim.es
of the year when deer cannot be killed anywhere in the
state; there are tim.cs of the year when deer m.ay be legally
killed in certain counties of this state; and there are certain
other counties of the state in which deer m.ay not be killed
at any tim.e of the year.
Deer legally killed may be transported through other

counties of the state where there is no open season for deer.
In that event, sec. 29.39 is not violated. There arc certain
other times of the year, to wit, during the closed season for
deer throughout the state of Wisconsin, when having deer
in possession in any county of the state is a violation of sec.
29.39. It is the possession of game during this general
closed season applicable throughout the state that is pro
hibited by sec. 29.39.
You are advised, therefoi e, that a person having lawfully

taken fish from, waters in Lafayette county m.ay have them,
in possession in Iowa county, although at the tim.e they
could not be legally taken from the the waters of Iowa county.
JFB
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Constitutional Law—Education—Taxation—Uniformity of
Taxation Clause—Law providing that, for support of state
S3'stem of teachers' pensions, tax shall he levied upon all
property in state except in cities maintaining their own
teachers' pension systems, would not violate constitutional
requirement as to uniform rule of taxation.

May 12, 1921.

Honorable Antone Kuckuk, Chairman,

Senate Committee on Education and Public Welfare.
You have asked for my opinion as to the constitutionality

of that portion of Bill 234, S., relating to the teachers' in
surance and retirement fund, which, as am.endcd by Amend
ment No. 1, S., would create sec. 20.251, Stats., to read as
follows:

"(1) There is appropriated, annually, to the annuity
board for the purposes of the state retirement system an
amount equal to six one hundredths of one mill for each dollar
of the valuation of the property of the state as determined
by the tax commission, pursuant to section 1069 of the
statutes. Such amount shall be payable directly from an
annual tax which is hereby levied on all taxable property
of the slate, except as specified in section 1069 of the statutes.
"(2) There is appropriated, annually, to the annuity

board for the purpose of the state retirement system an
amount equal to twenty-four one hundredths of one mill
for each dollar of the valuation of the property of the state,
as determined by the tax commission, pursuant to section
1069 of the stauLes, excluding the property in any city of
the first class maintaining, pursuant to law, a separate re
tirement fund for teachers employed in such city. Such
amount shall be payable directly from an annual tax which
is hereby levied on all taxable property of the state, except
as aforesaid, as specified in section 1069 of the statutes.* * *"

The question is whether the provisions of subsec. (2) for
a lax on all the taxable property in the slate, except that
which is located in a city of the first class maintaining its
own teachers' pension system, would violate sec. 1, art.
VIII, Const., which provides:

"The rule of taxation shall be uniform, and taxes shall be
levied upon such property as the legislature shall prescribe."
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While this provision of the constitution was construed by
our supreme court in Lund v. Chippeiua County, 93 Wis.
640, 647, as requiring

"such uniformity, in case of a state tax, to extend throughout
the state; in case of a county tax, to extend throughout
county; in case of a city tax, to extend throughout the city;
and, in case of a town tax, to extend throughout the town,"

still, the court has distinclly held, in the case of taxes levied
by a county, that the constitutional provision is not violated
by exempting certain localities in the county from, the lax
levy. In State v. Sauk County, 70 Wis. 485, the court sus
tained the validity of the law, which is now sec. 1319, Stats.,
under which it is m.ade the duty of the county, in certain
cases, to levy a tax to assist in the repair of bridges, but it
is provided that such tax shall not be levied upon propeily
in any city or village which is required by law to maintain
its own bridges. The contenlion made against tlie validity
of the law was that

"the tax levied by the county for the purpose indicated is
a county tax, and must be levied upon all the taxable prop
erty within the limits of the county; that the constitution
requires a uniform and equal rate throughout the locality
in which the particular tax is levied, but the proviso ex
cludes property within incorporated cities and villages from
this levy."

The supreme court met this argum.ent by saying (pp.
488-489):

"* * * Incorporated cities and villages which ordinarily
have to maintain a greater number and more expensive
bridges than towns, are exempted from contributing to this
county aid, doubtless in consideration of the fact that they
maintain their own bridges; and it strikes one that it would
be manifestly unjust and unequal to impose upon these
municipalities the entire expense of erecting and maintaining
their own bridges, and then require them to aid in erecting
those outside their limits. True, it is said that property
outside of such cities and villages, situated in towns which
maintain their own bridges, is taxed for its share of this
county aid. That is certainly so; but that only furnishes
another illustration of the fact that no tax law has ever
been enacted, or probably ever will be, which is exactly
just and equal in its operation."



Opinions of the Attorney-General • 505

The court also called attertioT), to sec. 703, Stats, (now
sec. 39.05), which provides that cities which have city
siipcrintcndents of schools shall be exorp.ptcd from taxes
levied by counties for tlie purpose of paying the salaries of
county superintendents of scliools. The court pointed out
that that law "goes upon, the same principle as the law we
have been considering."
The rule of State v. Sauk Countij was reaffirmed in State

V. Pierce County, 71 Wis. 321, and Battles v. Doll, 113 Wis.
357. It was also referred to with approval in Milwaukee
Counlij V. Halsey, 149 Wis. 82, 91, and Binder v. Madison,
163 Wis. 525, 5.30.

In Battles v. Doll, supra, the basis of the rule was restated
by the court as follows:

"* * * Cities and villages, which ordinarily have to
maintain a great number and more expensive bridges than
towns, were exempted from contributing to county aid, in
consideration of tlie fact that they had to maintain their
own bridges, and that it would be unjust to require them
to do so and also require them to aid in erecting those out
side their limits."

In C. N. W. B. Co. V. State, 128 Wis. 553, 601, 661,

the cases cited above were referred to as dealing only

"with the creation of taxing districts with reference to
particular purposes of taxation"

and the court endorsed "to the fullest extent" the following

statement on the subject from Cooicy on Taxation (3d ed.)
225-227:

"It can, therefore, be stated with emphasis that the bur
den of a tax must be made to rest upon the state at large or
upon any particular district of the state according as the
purpose for which it is levied is of general concern to the
whole slate or, on the other hand, pertains only to the par
ticular district."

The same author says, p. 234:

"When the nature of the case does not conclusively fix
it, the power to determine what shall be the taxing districf
for any particular burden is purely a legislative power, and
not to be interfered with or controlled, except as it rnay be
limited or restrained by constitutional provisions."



506 • Opinions of the Attorney-General

From the foregoing it will be seen that our supreme court
has squarely upheld, as to to taxes levied by a county, the
very thing that Bill 234, S., proposes to do with a tax levied
by the state, i. e., to exempt from the tax those localities in
the county (or state) which are already bearing the burden
that the tax is levied to meet. Our court early settled the
proposition that the constitutional requirem.ent of uniform
ity applies to counties as well as to the state (Weeks v. Mil
waukee, 10 Wis. 242, 256), so that there seems to be no
reason why the thing that has been expressly held proper
for a county to do is not equally proper for the state.
My understanding is that the reason for levying a .06 mill

tax on all the property of the state, and a .24 mill lax on all
the property outside of Milwaukee, as Bill 234, S., proposes
to do, is that Milwaukee now supports its owm teachers'
pension system, with regard to public school teachers and
should be exempted from contributing to that portion of the
state fund which is built up for such teachers, but should not
be exempted as to that portion of the state fund which is
built up for normal school and university teachers; and I
also understand thai the figures of .06 m.ill and .24 mill have
been calculated to correctly represent the proportion be
tween the requirenrents for the two classes of teachers. This
being the case, it follows that the bill does precisely what the
supreme court has indicated in the cases cited as being proper
to do: it creates a taxing district, consisting of the whole
state, to raise money for uses that will benefit the whole
state, and it then creates another taxing district, consisting
of the state outside of Milwaukee, to raise money for pur
poses that will not benefit Milwaukee. Since the tax within
each such district is to be uniform., the uniformity clause of
the constitution is not violated; and since tlie creation and

territorial boundaries of the two taxing districts rest upon
a logical and just basis, the judgment of the legislature in
creating such districts is not subject to control by the courts.

It is my opinion,.therefore, that the portion of Bill 234, S.,
which creates sec. 20.251, Stats., would be licld constitu
tional, if enacted into law.

RMH
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Bridges and Highways—Eminent Domain—Condemnation
—Notice of application to condemn under sec. 1317m—6,
subsec. (3), must be served personally on each land owmer,
and may be so served outside the state without court order
therefor.

May 12, 1921.

C. E. Lovett,
District Attorney,

Park Falls, Wisconsin.

Your letter of May 10, 1921, has been received. You refer
to an opinion rendered you April .30, 1921, relative to con
demnation proceedings to obtain Ihe right of way for relo
cation of a portion of the state trunk highway.

You arc conducting proceedings under sees. 1317m—6 and
1317m—7 and are in doubt as to how you should proceed to
give notice to a land owner who is a nonresident of this state,
and you ask for the suggestion or advice of this departm.cnt
as to how you should proceed. The statute provides that if
you cannot agree with the owner for the sale of any land the
right of eminent domain may be exercised by applying to
the county judge

"upon not less than five days' notice in writing,* * * to
such o\\Tier,* * *."

No provision is made in either of these sections for cases of
nonresident o^vne^s or of Unoccupied lands. The statute
is defective as to that feature of procedure. No exception is
m.ade to the rule of notice to the owner. The statutes should

be am.ended by adding provisions for service in cases of
nonresident owners and in cases of vacant lands as is pro
vided in sec. 1267, Slats., for ordinary highway proceedings.

As the statute now stands, it seem.s to me that it is neces
sary to m.ake service upon each owner of an interest in the
land and that in the absence of m.ore specific provisions there
for sees. 2818 to 2827, Stats., apply. Sec. 2818 applies to
notices in any proceeding and says that tliey m.ay be served
in the m.anner provided by ch. 127, Stats., where not other
wise provided by law.
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"The service may be personal by delivery of a copy of the
paper to be served to the party or attorney on whom the
service is to be made." Sec. 2820.

I should m.ake the service in that manner on all owners

whether resident or not.

EEB

Elections—Electioneering—-Electioneering by election of
ficer on day of election is violation of sec. 4544d; so also
electioneering by any one within 100 feet of polls.

Sec. 12.17 is violated if charge by candidate that his op
ponent was bribed at convention is false.

May 12, 1921.

Raxph E. Smith,

District Attorney,

Merrill, Wisconsin.

You submit the following statem.ent of facts:

The chairman of a certain town, at the April election,
closed the polls at twelve o'clock, and thereafter, when the
town business was being transacted, he m.adc a speech to
the voters present, calling attention to his work on the county
board, how he had saved the voters m.oney, and how his
opponent had at one tim.e accepted a bribe for his vote at a
political convention, and how much more efficient some of
the candidates on his (the chairm.an's) ticket were than would
be the candidates on the opponent's ticket. The charge was
m.ade that the purpose and intent of the talk was to influ
ence the voters to cast their ballots for the present chairm.an
and his supporters when the polls were again opened. About
three o'clock the polls were opened, and, according to the
statem.ents m.ade to you, there were nearly three hundred
votes cast in all, of which less than one hundred had been
cast up to ten o'clock.

You desire our opinion as to whether the chairm.an of the
town violated the election laws in giving the talk he did at
the town hall between the hours of one and three, while the
town business was being transacted.
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Assuming the charge that the chairm.an's opponent had
at one tiro.e accepted a bribe for his vote at a political con
vention to be false, the chairman certainly violated sec.
12.17, which reads as follows:

^'False staleinenls afYecting candidates. No person,
firm or corporation shall knowingly make or publish, or
cause to be made or published, any false statement in re
lation to any candidate, which statement is intended.or
tends to alTect any voting at any primary election."

Assuming again that the chairman's speech was made
within one hundred feet of the polling place, then he un
questionably violated sec. 4544d, which, in so far as it is
here pei'tinent, reads as follows:

* * Nor shall any person solicit votes for any candi
date or party or engage in any electioneering whatever on
the day of any such election within one hundred feet of any
polling place,* * *."

It is my opinion, however, that there is a violation of sec.
4544d for other reasons. It is provided in sec. 10.55:

"The qualification of electors, the creation and qualifi
cation of inspectors and clerks of election, their oath of
office, the opening and closing of the polls, the challenging
of voters, the determination of such challenges, the opening
of ballot boxes, the counting of the ballots before unfolding
them, the keeping of tally sheets, the counting of the votes,
the determination of the result and all other election proce
dure at and for town elections or special town elections shall
be governed by the provisions of chapter 6 of the statutes,
so far as applicable and not otherwise provided in this
chapter."

Referring to ch. 6, wo find that sec. 6.32, subsec. (2),
provides:

"In towns the supervisors shall be inspectors of election
when they belong to the political parties described in sub
section (1) [which refers to the provision that not more than
two of such inspectors nor one of said clerks of election, nor
one of said ballot clerks shall be members of the same po
litical party, etc.] Whenever they all belong to the same
political party, the supervisor last named in the clerk's
certificate of election recorded in the town clerk's office shall
be ineligible and shall not act; but an inspector from the
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electors present, possessing the qualifications aforesaid, and
belonging to the other of the two political pai'ties mentioned,
shall be chosen in his place by the viva voce vote of the
electors present at the polling place at the opening of the
polls. * *

It therefore appears that the town chairman was an in
spector of election al'the election in question. He was also
a member of the board of canvassers (sec. 10.57):

"^Canvass of town elections. At the close of every elec
tion the votes given by ballot shall be publicly canvassed by
the inspectors at the place where the meeting was held,
which canvass when commenced shall be continued without
adjournment or intermission until the same shall be com
pleted."

Your letter does not state, but if the town was divided
into two or more election districts, the chairm.an, as a mem
ber of the town board, was nevertheless a member of the
town board of canvassers (sec. 10.62):

Town board of canvassers. The town board of any
town divided into two or more election districts or a ma
jority of them, together with the town clerk of such town,
shall constitute the canvassing board of such town.* * *."

From the foregoing sections of the statutes it is clear that
the chairm.an of the town in question, at the April election
was an officer of an election, within the meaning of sec.
4544d, and he therefore violated that section in electioneer
ing as he did in his speech to the voters on election day,
during the period when the polls w^ere closed. We quote the
pertinent part of the section violated:

"Eleclioncering; marking ballot, clc. SECTION 4544d.
No officer of any election held under the provisions of title
tw^o of these statutes shall engage in electioneering on the
day on which any such election is held, nor shall any person
solicit votes for any candidate or party or engage in any
electioneering whatever on the day of any such election
within one hundred feet of any polling place, nor remove any
ballot from any polling place before the polls arc closed,
nor show his ballot after it is marked to any person in such a
way as to reveal the mark or marks made thereon, nor so
licit any person to so show his ballot. * * * Whoever shall
violate any of the provisions of this section shall be punished
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by imprisonment in the county jail not exceeding six months,
or by fine of not more than three hundred dollars nor less
than fifty dollars, or by both fine and imprisonment with
the costs of prosecution."

The elections held under the provisions of Title 11 of
the statutes embrace the elections and nominations pro
vided in chs. 5 to 12, inclusive, and include town elections
provided for in ch. 10, sees. 10.52 to 10.62.
We therefore reach the conclusion, from the statutes above

quoted, that the chairman of the io\vn did violate the elec
tion laws in giving the talk he did, at the time and place
and under the circumstances above described.

WJM

Appropriations and Expenditures—Public Lands—Where
title to land sold by state has failed, state's obligation to
refund money paid for such land is purely moral obligation,
and not "claim" within meaning of sec. 2, art. VIII, Const.

If such obligation does result in "claim," it does not
"accrue" until failure of title is declared by court.

Refunds to purchasers of such lands can not constitution
ally be made out of school fund, except as to principal paid
in by such purchasers; any refund of interest paid in by them
and any interest to be paid them for use of their money
must be taken from school fund or general fund.

May 13, 1921.

Honorable Antone Kuckuk,
State Senator.

At your request I have investigated the constitutional
aspect of the situation which arises from the folllowing
state of facts:

The state of Wisconsin, believing that it had title to
certain lands known as sixteenth section lands in the nor

thern part of the state, has, at various times in the past,
sold these lands to individuals, and has been paid for them.
The lands were supposed to be school lands, and the princi
pal sums received in payment for them, were placed either
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in the comir.on school fund or in the normal school fund.
On January 7, 1918, the supreme court of the United States
decided in Wisconsin v. Lane, 245 U. S. 427, that the state
of Wisconsin never had title to the lands. For the purpose
of granting relief to persons who had paid the state for these
lands, the legislature of 1919 passed eh. 322 of the laws of that
year, modifying the pre-existing statutes (sees. 24.34 and
24.35) relative to void sales of state lands, so as to authorize
the public land conrmissioncrs to

"order all amounts, either of principal or interest, paid for
the lands * * ♦ together with the interest thereon from
the time of each sucli pa>Tnent, at the rate of six per cent per
annum, simple interest, to be refunded and paid out of the
state treasury, from the fund to which it has been credited,'
to the person entitled thereto."

To carry out these provisions appropriations were made
in the following language:

"20.193. There is appropriated from the normal school
fund, to the commissioners of public lands, a sum sufficient lo
carry out the provisions of sections 24.34 and 24.35; * *

"20.195. There is appropriated from the common school
fund to the commissioners of public lands, a sum sufficient
to carry out the provisions of sections 24.34 and 24.35; * *

Two constitutional questions arise:
(1) Could the legislature constitutionally appropriate

m.oney for the purpose or refunding sum.s paid to the state
more than six years previously, in view of sec. 2, art. VIII,
Const., which provides:

"* * * No appropriation shall be made for the payment
of any claim against the state except claims of the United
States and judgments, unless filed within six years after
the claim accrued."

(2) Can such paym.enls be made in the m.anner in which
the legislature has attempted to make them., without il
legally disturbing the school fund, or the incom.e therefrom,
both of which are required by sec. 2, art. X, Const., to be
devoted solely to educational purposes.
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I.
r

Effect of the six-year limiiaiion in the constitution

In determining whether state money may Ia\vfully be
paid out in cases where the land was purchased and paid
for more than six years before the decision of the United
States suprcm.e court, two questions present themselves:

(1) Whether such paym.ent is the paym.ent of a "claim"
within the m.eaning of sec. 2, art. VIII, Const., and if so, (2)
whether the claim, "accrued" at the tim.e the land was paid
for, or at the lime the supreme court of the United States
held the title bad.

The first proposition was considered at great length by
Attorney General Blaine in two opinions, which will be
found in VIII Op. Atty, Gen. 370, 674. He examined in
detail the histoi'y of the constitutional provision, the prac
tical construction given it by legislatures and administrative
officers since its enactm.ent in 1877, and the decisions of the
courts of other states on kindred subjects, and he reached
the conclusion that the word "claim" in the constitution

does not refer to a mere moral obligation founded on justice,
equity, gratitude, or charity, but refers to contract obli
gations only. He cited numerous instances in whicli the
legislature, since 1877, had appropriated money to pay
moral obligations arising more than six years prior to the
paym.ent. Among these are two cases that are exactly
parallel to the present case: i. e., ch. 97, laws of 1879, ap
propriating m.oney because of failure of title to land sold
by the state in 1866, and ch. 297, laws of 1893, covering a
similar sale made by the state in 1885. These instances
were relied upon as indicating a practical construction of the
constitution, and it was pointed out that such practical con
struction may properly be considered under the rule laid
down in Slate ex rel. Postel v. Marcus, 160 Wis. 354, 382.
In addition to the cases cited in the opinions just referred

to, the decision of our supreme court in Houston v. State,
98 Wis. 481, is pursuasive. The court was there dealing with
the statute which permits an individual to commence an
action against the state when he deems himself aggrieved
by the refusal of the legislature to allow "any just claim."

17
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It was held that the word "claim" as there used refers only
"to claims which, if allowed, render the state a debtor to
the claimant," and does not apply to claim.s for damages on
account of negligence of state ofRcers and agents in perform
ing their duties. The same rule has been consistently ap
plied in this state to claims against municipalities. Bradley
V. The City of Eau Claire, 56 Wis. 168, and cases cited. The
Nebraska supreme court has similarily indicated its view
of what is meant by "claims" under a provision of the con
stitution of that state, as follows:

"Now, what is meant in this constitutional provision by
'claims upon the treasury' which the Auditor must examine
and adjust? We take it that it means claims which the
state is or may be under legal obligations to pay, such as
the salaries of its ofiicers and emploj'^es, the cost of erecting
buildings, and the expense attendant upon the maintenance
of its prisons, asylums, schools and other institutions."
Lancaster County v. Slate, 104 N. W. 187.

Without going into an extended restatement of the reasons
upon which Attorney General Elaine, in the opinions cited,
based his conclusion, I will say that, in my opinion, the
result reached by him was a correct one, and the word "claim"
as used in our constitution must be taken to refer only to
legal or contract rights, and not to moral obligations.
That the obligation of the slate in the present case is a

purely moral and not a legal one is veiy clear. The state,
in making the original sale to the purchaser, granted only
such title as it possessed. All sales of public lands are evi
denced by patents (sec. 24.25, Stats.), and the rule is:

"A patent is not a deed of bargain and sale in either the
technical or the popular signification of the word, but is
merely in the nature of a quitclaim deed, passing such title
and such title only as the state then has, and the grantee
takes subject to any and all incumbrances legally existing
upon the land. * * 32 Cyc. 1093.

No warranty is implied in such grant. 22 R. C. L. 343;
32 Cyc. 1093; sec. 2204, Stats. Even if there is a covenant
to warrant and defend, a deed is nothing but a ciuitclaim
deed if it purports to convey only the grantor's right, title,
and interest (8 R. C. L. 1026), and that is all that a patent
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purports to convey. In the absence of a warranty of title,
a grantee of land has no remedy against the grantor for
failure of title, either at law or in equity, unless he can show
fraud. See notes 7 L. R. A. (N. S.) 458; 21 L. R. A. (N. S.)
385. Thus, if the lands in question had been sold without
fraud by one private individual to another by quitclaim
deed, or a deed without warranty of title, the failure of title
would have given the purchaser no claim against the seller.
That being true, the failure of title in the present case created
in the purchaser no contract right against the state, and the
only obligation which the state has is a purely moral one.

The same result is reached if, assuming that the obliga
tion is in fact a "claim" we consider the question whether
the claim "accrued" within six years. If the obligation is a
claim at all, it is either a legal or^a purely moral claim. If
it is a legal claim, it must rest upon some implied legal
obligation, which can certainly be of no greater dignity than
the obligation contained in an express warranty of title;
yet as to the latter kind of obligation our supreme court
expressly held, in Killika v. Douglas, 133 .Wis. 140, that the
claim does not accrue within the meaning of the statute of
limitations until the purchaser has been evicted or compelled
to pay off the incumbrances, although prior to that time
he may maintain an action for nominal damages.

If, on the other hand, the claim rests upon a purely moral
obligation, there is no basis for saying that such obligation
existed prior to the time that the United States supreme
court held the title invalid. Up to that time the purchasers
were in undisturbed possession, and there was no certainty
that their title would ever be impeached. The state, by its
legal ofTicers, was contending in the supreme court of the
United States with the utmost sincerity that the title given
by the state was good. Until that contention had been
overruled by the supreme court there was no reason in good
conscience or morals why the state should have voluntarily
refunded to its vendees their purchase money. There being
no moral obligation, clearly there was no "claim" at that
time. Therefore, assum.ing that a purely moral obligation
could in any case be a "claim," it seems clear that no such
obligation or claim came into existence, or "accrued," until
the supreme court of the United States made its decision.
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I therefore conclude that the constitutional limitation

upon the time for allowing claims against the state has no
application to the present case.

11

Validiiy of the appropriations made by the legislature

In considering the validity of the appropriations made by
the legislature, it is necessaiy to have clearly in mind the
exact meaning of the following terms:

1. The school fund is a capital account which, under
direct mandate of the constitution, arises from (a) the sale
of lands granted to the state for educational purposes, (b)
forfeiture and escheats, (c) military exemption payments,
(d) penal fines, (e) the proceeds of grants to the state where
the purposes are not specified, (f) the proceeds of a specified
five hundred thousand acres of land, and (g) five per cent of
the net proceeds of public lands sold. Sec. 2, art. X, Const.

2. The legislature has subdivided this "school fund" into
two parts: (a) the common school fund, which constitutes
all of the "school fund" except the portion thereof which is
derived from the sale of certain swamp lands, and the portion
which consists of proceeds of grants to the state where the
purposes are not specified, and (b) the normal school fund,
which consists of the portions just referred to as being ex
cepted from the common school fund. Sees. 20.24, subsec.
(1), and 20.36, Stats.

3. The common school fund income is an income account
and not a capital account, and is derived from (a) the in
terest on the common school fund, (b) interest on unpaid
balances of purchase money on sales of common school
lands, (c) revenues derived from common school lands, (d)
a transfer of two hundred thousand dollars per year from
the general fund, and (e) a direct tax on all the taxable
property of the state. Sees. 20.24, subsec. (2), and 20.25,
Stats.

4. The normal school fund income is an income account
derived from (a) interest on the normal school fund, (b) a
direct tax on all the taxable property of the state, (c) ap
propriations from the general fund, (d) receipts of the normal
schools, and (e) donations. Sec. 20,36, subsec. (4).

&
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Sec. 24.34, Slats., provides that where title to land sold
by the state has failed, the commissioners shall order

"all amounts, either of principal or interest, paid for the
lands * * * together with the interest thereon from the
time of each such payment, at the rate of six per cent per
annum, simple interest, to be refunded and paid out of the
state treasury, from the fund to which it has been credited."

Such payment thus consists of three elements: (a) the princi
pal paid in by the purchaser, (b) the interest paid in by
him, and (c) six per cent interest on items (a) and (b) from,
the tim.e they were paid in. The fund to which item, (a) was
originally credited, and from which it should be refunded,
is the capital account known as "comm.on school fund,"
or "norm.al school fund." The fund to which item (b) was
originally credited is the incom.e account known as the
"comm.on school fund incom.c," or "noimal school fund
inconre." Item, (c) was never credited to any fund, and it
seem.s a m.isuse of tcrm.s to require it to be paid out of the
fund "to which it has been credited." It sim.ply consists of
compensation paid by the state for the use of the money.
The most that can be said is that it is offset in whole or in
part by m.oney earned and credited to the comm.on school
fund incom.e (or norm.al school fund incom.e), and perhaps to
the extent that it is so offset, it may be looselj' said to have
been "credited" to such income account.

We have, then, a legislative declaration that the pur
chaser shall be repaid his m.oney from, the fund to which
his original payments were credited, which m.eans that his
principal must be repaid from the common (or normal)
school fund, which is the capital account, and his payments
of interest must be repaid from, the common (or normal)
school fund income, which is the income account. We have
also a legislative declaration that the purchaser is to be
paid six per cent interest upon the m.oney of which the
state has had the use. This also is to be paid from, the fund
to which it has been credited, which if any fund at all, is
the common {or normal) school fund income, subject, however,
to the linritation that if the school fund has not earned as

m.uch as six per cent, obviously a paym.ent of six per cent
cannot be "refunded" from the school fund income.
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Such being the legislative purpose, how do we find it
effectuated in the appropriations actually made? The ap
propriation statutes, sees. 20.193 and 20.195, simply ap
propriate from the normal school fund, and the common
school fund—i. e., the capital accounts in each case—a sum
sufficient to carry out the provisions of sees. 24.34 and 24.35.
If these appropriation statutes were literally followed, the
capital accounts themselves would be depleted by not only
the amount of principal actually credited to them, but by
the interest which was never credited to them at the time
it was received but was credited to the income accounts.
Such a depletion would violate the constitutional require
ment that the school fund be kept intact for school purposes.
The capital funds would be further depleted by paying out
of them the six per cent allowance which is intended to
compensate for the state's use of the m.oney and this de
pletion would be as clearly repugnant to the constitution.

It is clear, therefore, that sees. 20.193 and 20.195, to be
constitutional, must be construed as appropriating from
the common school fund, and the normal school fund, only
a sum sufficient to carry out that portion of sees. 24.34 and
24.35 which provides for a refund of the principal paid in by
the purchasers of the lands in question. So construed,
sees. 20.193 and 20.195 do not violate the constitution, for
they do not deplete the school fund at all. They simply
remove from that fund moneys which have been added to it
by mistake, and which, although thought at the time to be
the proceeds of school lands, were not such in fact.
The result of this construction is that, while we now have

a statute appropriating a sum sufficient to repay the prin
cipal paid in by the purchasers of the lands, we have no
statute appropriating money to repay the interest paid in
by them, and no statute appropriating money to pay the
6% allowance for the use of their money. Possibly sec.
24.34 itself could be construed as an appropriation statute,
since it uses the words

"to be refunded and paid out of the state treasury from the
fund to which it has been credited."

Authorities tending to sustain the pfoposition that such a
statute is an appropriation statute are collected in II Op.
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Atty. Gen. 10, 12, and IX Op. Ally. Gen. 296, 299. How
ever, the fact that the legislature, in sees. 20.193 and 20.195,
made a specific appropriation to cover that portion of the
money which was to be paid out of the common and normal
school funds, would rather negative the idea that it intended
sees. 24.34 and 24.35 themselves to be appropriation statutes.
Further, as I have already pointed out, the direction con
tained in sec. 24.34 to pay the 6% interest from the fund
to which it has been credited would be rather difficult to
follow, as it has. never been credited to any fund. Hence,
it is desirable that a specific appropriation statute be en
acted which will clear the matter up and designate precisely
from what fund each portion of the payment is to be made.
The question then arises: From what funds should the

refund of interest and the allowance of 6 % interest be drawn?
Clearly the refund of interest paid in by the purchaser should
be made from the fund to which the interest paid in was
credited, i. e., the common school fund income, or the normal
school fund income. As to the 6 % interest, there is no
constitutional objection to paying it all from the common
(or normal) school fund income, or all the general fund, or
partly from each.. The common (or normal) school fund
income is, as I have pointed out, recruited from several
sources. To the extent that it consists of income earned
by the common (or normal) school fund itself, the consti
tution prevents it from being used for any other than school
purposes. But it is also fed by a state tax and by appropri
ation from the general fund, and there is no reason why the
money brought into the school fund income from those
sources could not be diverted to other purposes, if the legis
lature saw fit to do so. Hence, a law providing that both
a refund of the interest paid in by the purchaser, and the
state's allowance of 6 % interest for the use of his money,
should be paid from the common (or normal) school fund
income would be valid. I assume, however, that the legis
lature would not care to make the school fund income con
tribute any greater part of the 6 % than the am.ount actually
added to that income in the way of interest earned on the
m^oney wrongfully in the school fund. I understand that
the earnings of the school fund are about 3)/^% per annum.
I therefore suggest the following as a proper consolidation
and am.endment of sees. 20.193 and 20.195:
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"20.195. There is appropriated to the commissioners of
public lands a sum sufficient to carry out the provisions
of sections 24.34 and 24.35, but all payments hereunder
shall be subject to the approval of the governor. Said pay
ments shall be made in the following manner:
"(a) All refunds of principal shall be paid from the com

mon school fund, or the normal school fund, according as
the principal so refunded shall have been originally credited
to the one or the other of said funds.
"(b) All refunds of interest shall be paid from the common

school fund income, or the normal school fund income, ac
cording as the interest so refunded shall have been originally
credited to the one or the other of said funds.
"(c) The 6% interest provided for in said sections 24.34

and 24.35 shall be paid, 2^% from the general fund, and
3^% from the same fund from which the refund of inter
est is required by paragi'aph (b) hereof to be paid."

If it is desired to pay the entire 6 % from the general fund,
par. (c) could be modified to read:

"(c) The 6% interest provided for in said sections 24.34
and 24.35 shall be paid from the general fund."

If it is desired to pay the entire 6 % from the comm.on (or
norm.al) school fund incom.e, par. (c) could be mndified to
read:

"(c) The 6% interest provided for in said sections 24.34
and 24.35 shall be paid from the same fund from which the
refund of interest is required by paragraph (b) hereof to be
paid."
RMH

Criminal Law—Bastardy—Marriage—Boy 16 years of
age is not authorized to marry girl although he is father of
her unborn child. He must wait till he is 18 years old.

May 14, 1921.

0. D. Black,
District Attorney,

Richland Center, Wisconsin.

In your letter of May 12 you state that you have a case
pending in your county where a boy sixteen years of age
has begotten with child a girl seventeen years of age, which

i.
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child will probably be born in June or July; that the girl and
her parents and the boy and his parents are willing that they
should marry and legitimatize the child, but that under sec.
2329, Stats., it is unlawful for a boy to marry below the age of
eighteen years and under sec. 2330/71 it is unlawful for them
to go into another state to get married. You ask for help
ful suggestions on this situation.

In answer, I will say that you have stated the law correctly,
and there is no method provided in the statute whereby
these parlies can legally be married. It will be necessary
for them to wait until the boy is eighteen years of age before
a legal m.arriage can be consummated, and I cannot suggest
any other legal proceedings than a bastardy proceeding, un
less a satisfactory arrangerr.eiit can be entered into by the
parties, with the consent of both parents, that will insure
the support of this child. It will probably be necessary to
have a bastardy proceeding for the purpose of settling the
parentage of the child.
JEM

Abandonment— Criminal Law-—Requisitions—Violation
of sec. 4587c, Stats., is extraditable offense under consti
tution and laws of United States.

Failure to make paym.ents for support of children as re
quired by divorce decree is violation of sec. 4587c.
Venue of action for violation of sec. 4587c is in county in

which person to be supported resides at the tim.e of failure.
Under sec. 4848—1, Stats., extradition will be for one who

has comrr.itted offense in this state, though he may never
have been in state, but very few states have similar laws.

May 14, 1921.
C. F. Morris,

District Attorney,

Washbum, Wisconsin.
In your letter of May 12 you say that two or three years

ago a woman, now residing in your county, was granted a
divorce from her husband at Duluth, Minnesota; that the
decree required the payment by the husband of certain
m.oneys to the wife for the support of herself and children;
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that the husband went from Minnesota to Kentucky, where
he is still reported to be. You inquire whether violations of
sec. 4587c are extraditable olTenses under the constitution
and laws of the United Stales, and whether a husband who
deserts his wife and children in another state in which they
were then resident and had their domicile can be prosecuted
in Wisconsin after the wife and children have ro.oved into
this state.

Under sec. 5278, U. S. Rev. Stats., extradition lies for
any treason, felony, or other crime. Under sec. 4587c
violations of that section constitute crim.es, and it follows
that such an offense is extraditable. The failure to pay
alimony under a divorce decree does not constitute an olTense
under sec. 4587c. Vil Op. Atty. Gen. 19S. The failure to
make payments for the support of the children, as required
by the divorce decree is a violation of sec. 4587c. Watke v.
Stale, 166 Wis. 41. The venue for ^'ailure to support minor
children is in the county in which the children reside at the
tim.e the failure occurs. Adams v. State, 164 Wis. 223.

I know of no reason why this would not hold true even
though the divorce decree was entered in a sister state.

Under the United States statutes, extradition lies only
for fugitives from justice. One not in the demanding state
at the time the offense is alleged to have been committed is
not a fugitive from justice. VI Op. Atty. Gen. 268; VI
Op. Atty Gen. 414; VII Op. Atty. Gen. 245.

By ch. 559, laws of 1919, the legislature created sec. 4848-1,
Stats., under which the governor is authorized to ask of the
executive of any other state the delivery over of any person
charged in this state with the com.m.ission of any crime under
the laws of this state, the sam.e as though such person were
a fugitive from justice. Under this provision the governor
may ask for the extradition of this m.an to whom you refer
even though he never was in this state. However, very few
states have any such law as this one of ours and it is at least
doubtful whether, under such circumstances, the requisition
of the governor of this state would be honored. For this
reason the governor would not authorize the sending of an
agent of the state into the state upon which such demand is
made until word is received here that his requisition has
been honored. VIII Op. Atty. Gen. 789.
WWG
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Public Health—Weights and Measures—Pure Food Law—
Sec. 4601aa requires net contents to be marked on crate or
container of quart or other boxes of berries described in
subsecs. 10 and 11, sec. 1668.

May 16, 1921.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

In your recent communication you inquire whether sec.
4601oa requires the net contents to be m.arked on the crate
or container of quart or other boxes of berries described in
subsec. 10, sec. 1668, Stats., and those containing the smaller
containers of fresh fruit or vegetables specified in sec. 11,
sec. 1668. You say that the crates containing the smaller
containers are often kept in stock by dealers who sell them
to other dealers but not to the general public; and that the
dealers who purchase them from wholesalers or otherwise
in som.e cases hold these crates with their contents before

selling them to the public by the crate or case.
Said sec. 4601aa provides:

"Any person, who by himself, or by his servant or agent,
or as the servant or agent of another, shall manufacture
or solicit or take orders for delivery, or sell, exchange, de
liver or have in possession with the intent to sell, exchange
or expose, or offer for sale or exchange any article of food
within the meaning of section 4600 of the statutes which is
misbranded within the meaning of this section shall be guilty
of a misdemeanor," etc.

Subsec. (3) provides that the term "misbranded," as
used herein, shall apply

"To ailicles of food in package form if the actual quantity
of the contents be not plainly and conspicuously marked on
the outside of the package in terms of weight, measure or
numerical count; * *

There is also a provision in said section that the provisions
of said subsec. (3) shall not apply to fruits and vegetables
when such fruits and vegetables are sold by the standard
barrel, standard crate, standard box or basket or other
standard receptacle as proyided in sec. 1668, Stats.

Subsec. 8, sec. 1668 provides:
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"A standard crate for apples, pears, plums peaches, and
other fruits not secondarily contained in quart or other
boxes within such crate, is a box having an interior capacity
of not less than two thousand three hundred fifty-two cubic
inches."

I am of the opinion that under these various provisions
of the statute the berries mentioned in subsecs. 10 and

11, sec. 1668 are subject to the above provisions of sec.
4601aa, for the reason that as a general rule they are not
sold in standard crates, and under the provisions of said
sec. 4601aa only the fruits sold in standard crates are ex-
em.pted from its provisions. The language of the statute
is broad enough to include the berries mentioned in subsecs.
10 and 11, sec. 1668.

JEM

Criminal Law—Bastardy—Prisons—Jails—Person found
guilty of being father of bastard and committed to jail for
not giving bond is not subject to sec. 56.08.

May 16, 1921.
William M. Gleiss,

District Attorney,
Sparta, Wisconsin.

In your letter of May 13 you state that a certain person
in your county pleaded guilty to a charge of bastardy and
pursuant to sec. 1535 was adjudged to be the father of the
bastard child, and it was also adjuged that he should stand
chargeable with its support and maintenance as provided by
that section. You state that he was unable to furnish bond

as required by sec. 1536 and upon suchfailure was committed
to the county jail. You inquire whether he can be sentenced
by the court under sec. 56.08, and the m.oneys derived from
his work be used for the benefit of his dependent bastard
child.

Sec. 56.08 provides in part

"In any county having no workhouse any person, and in
all other counties any female person, convicted of any offense
and sentenced to imprisonment in the county jail shall be
committed to hard labor."
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You will note that this applies to persons convicted of an
offense. The question confronts us whether the party in
question has been convicted of any offense, within con-
Lem.plation of this law.
The word "offense" is defined in Anderson's Law Diction

ary as "the transgression of a law; a crim.e." It includes not
only ni.isden?.eanors, but also such violations of municipal
ordinances as are punishable by fine or im.prisonment. While
the word "offense" has a broad m.eaning, it is, however, in
my opinion, not broad enough to include a conviction in a
bastardy case. In the case of State v. Jager, 19 Wis. 235, it
was held that the provision in our statute for certifying to
the suprem.e court exceptions taken by

"any person who shall be convicted of any offense before
the supreme court," etc.,

applies only to purely criminal causes, not to proceedings
against the putative father of a bastard child. The court
said, inter alia, 252-253:

"The very obvious intent of our bastardy act is, to enforce
the duty which the putative father is under to support his
child. Hence it compels him to pay the mother such sums
of money as she, with the approval of the town authorities,
may agree to receive in full satisfaction for that purpose;
and also compels him to indemnify and save the town harm
less from all expenses for the maintenance of such child, or
any charges incurred by the town for the lying in and sup
port of the mother during her sickness. Ch. 37, R. S. It is
not the object of this statute to punish the father as for the
commission of a criminal offense, and therefore there is not
properly speaking any 'sentence,' as upon a conviction for
a crime. But the'statute was intended to enforce the natural
obligation which the parent is under to support and provide
for his offspring, legitimate or illegitimate (Duffies i>. Slate,
7 Wis., 672), and not to punish for an offense against good
morals and common decency. Consequently we think the
case could not be certified to this court upon exceptions."

In view of the above aiUhority, I am constrained to answer
your question in the negative.
JEM

You might convict the father of fornication and have him
sentenced for six months under 56.08.

WJM
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ps«:

Bridges and Highways—Road Machinery—Machinery pur
chased under sec. 1223a for highway district when town was
subdivided is property of town and under care and control
of superintendent of highways by sec. 1229, Stats.

May 16, 1921.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

In a letter dated A'lay 13, .1921, you call attention to sec.
1229, Stats., which m.akes every town a highway district
and provides for a single superintendent of highways there
in, and you state that under statutes now repealed a town
of your county was divided into nine road districts, each of
which had machinciy which had been purchased with money
raised by taxation in the several districts, and on that state
ment you submit this question:

"Can the superintendent of highways of the town take
this machinery out of that particular district and use it any
where in the town for the purpose of highway construction
or repair, or have the citizens of that particular local dis
trict the right to keep their machinery purchased under the
old district system in their particular district?"

It is the opinion of this ofTice that the superintendent,
subject to the orders of the town board, m.ay take this ma
chinery out of the particular district for which it was pur
chased and use it anywhere in the town for highway pur
poses.

The authority for buying road machinery for highway
districts was given by ch. 83, laws of 1899, later designated
as sec. 1223a. This section was repealed by sec. 1, ch. 518,
laws of 1919.

The title to this property was always in the town, not
withstanding the machinery was purchased for a particular
district and out of taxes raised in that district. The taxes

were not voted by the district; they were voted by the town
meeting or levied by the town board, and the rate was uni
form. throughout the town.. The statute m.erely permitted
the town chairm.an, on petition of a majority of the owners
of taxable property in any district or districts, to divert som.e
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of the highway fund from direct use upon the highways and
invest the same in road machinery. Thai was to facilitate
the highway work, the use of machinery presumably making
the work more economical and elTicient. While such dis

tricts existed and that law stood, the machinery was to be
used only in the district for which it was purchased, but
even then it was not the district's duty but

"the duty of each town to provide suitable places for the
storage and proper housing of all tools, implements and
machinery owned by the town or by the districts therein,
and to cause such tools, implements and machinery to be
stored and housed therein at all times when not in use; and
such tools, implements and machinery when purchased by a
district or districts shall be under the care and control of the
superintendents thereof, who shall take proper care there
of." Sec. 1223a, Stats. 1917.

At present the highway superintendent who is appointed
by the supervisors of the town pursuant to authority given
by sees. 1223 and 1229 is the superintendent of highways
throughout the town. So far as the former highway districts
exist, this officer is their superintendent of highways, and has
such authority over the machinery as the former superin
tendents had. Those districts no longer exist. They have no
property. However, if they exist for the purpose of owner
ship of this machinery, it still remains true, as before stated,
that the present highway superintendent has the care and
control of that machinery.
In Siegcl v. Town of Liberty, 111 Wis. 470, 474, the court,

after reciting the substance of ch. 83, laws of 1899 (sec. 1223a)
said:

"Under these provisions there can be no doubt but that
the contract made by the chairman is, in legal effect, the
contract of the town in its corporate capacity, and that the
liability incurred is a liability of the town, the funds with
which it is to be discharged being obtained, how^ever, by a
tax levied upon that portion of the town which is to enjoy
the beneficial use of the machine. The contract must have
two parties who are bound by it. Evidently the chairman
is not personally bound, and the road district is not a cor
porate body. It seems, therefore, certain that the town in
its corporate capacity and the vendor of the machine are
the parties to the contract, and, if so, are necessarily the
proper parties in an action to set the same aside."
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The conclusion reached makes it unnecessary to consider
the other question submitted by you. However, you can
see that sec. 1235a could not be applied to the handling of
this machinery. There is no local or subdistrict in existence.
There is no one who represents it as an integral entity or
subdivision of the town. The former local districts have

no treasury, and, should the authorities go through the
form of buying this machinery in behalf of the town from, the
former local districts, the purchase price would go to the
town treasury and belong to the highway fund. That fund
is not divided or segregated as to subdivisions of the town.
The purchase price-Avould be em.ploycd in highway wnrk the
same as any other moneys belonging to that fund. I am
very thoroughly convinced that this m.achinery should be
dealt with precisely as it would be if it were purchased under
statutes such as we now have.

EEB

Railroads—Common Carriers—Ordinary automobile liability
policy providing m.erely for indemnity to autom.obile owner
and containing various provisions which under certain
circumstances would defeat liability on part of insurance
company is not proper policy to be filed with railroad com
mission by operatorof jitney, under sec. 1797—63, Stats.

May 16, 1921.
Railroad Commission

In your letter of May 12 you inquire whether a standard
automobile liability policy, of which you enclose a sample,
is a proper policy to be filed wdth and accepted by the com
mission under sec. 1797—63 of the so-called jitney law, which
reads as follows:

"No person, firm or corporation shall operate any motor
vehicle for the purposes described in section 1797—62 unless
there shall have been filed with and accepted by the rail
road commission of Wisconsin a good and siilficient in
demnity bond issued by some surety or indemnity company
created under the laws of the state of Wisconsin or duly
authorized to transact business therein, which said bond shall
describe such vehicle by factory number, maker's name,
number of passengers capable of being accommodated therein
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at one time, and number of state license under which the
same is operated (which said license number when changed
by the issuances of a new state license shall be indicated
upon said bond by the attachment of a rider thereto); said
bond shall provide that the company issuing the same shall
be directly liable for and shall pay all damages, not exceed
ing two thousand five hundred dollars to any one person,
or five thousand dollars for any one accident that may be
recovered against the operator of the vehicle described there
in by reason of the negligent use and operation of such ve
hicle.

"The bond provided for by this section shall be deemed
to include any policy of insurance or other contract in
writing by which any surely or insurance company author
ized to execute such contract shall assume the liability pre
scribed by this section.

This statute permits the automobile owner to file, in lieu
of a bond, a policy of insurance wherein the insurance com
pany assum.es the liability as prescribed by the statute. I
am. of the opinion that the sam.ple policy submitted fails
to provide adequately for any such assumption of liability
in the following particulars:

1. What the statute requires is that the bondsman or
insurance company shall be "directly liable for" all damages,
etc. This contemplates a diredt liability to the person in
jured and not a ro.ere liability to indem.nify the owner of the
automobile for damages that may be recovered against him.
Ehlers v. Automobile Liabiliti} Co., 166 Wis. 185. The sample
policy provides merely for indem.nity to the owner of the
m.achine, except in case he shall become bankrupt or insol
vent, in which event the policy authorizes the person injured
to sue the company directly. To comply with the statute
the policy m.ust provide for direct liability, regardless of
any question of bankruptcy or insolvency.

2. The policy provides that it shall not be applicable
in case the autom.obile is being driven by a person under six
teen or is being used in any race or speed test or for any
other purpose than that specified in the policy. It is quite
conceivable that a jitney owner might violate these con
ditions and still be operating his machine as a jitney, in
which case the policy would fail to give the protection that
the law requires.
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3. The policy provides that it shall not cover any liability
to an employe of the assured. Whether the statute intends
to protect employes is not certain. The suprem.e court held
in the Eblers case, above cited, that the protection of the
statute is not confined to passengers in the automobile but
extends to pedestrians. I do not believe a policy should be
accepted which definitely negatives, as does this policy,
the fum.ishmg of protection to employes of the assured.

4. The policy provides that it shall also insure any person
legally operating the autom.obile with the peimission of the
assured, but that this additional protection shall not apply
as respects "any public automobile." This provision would
seem to liro.it tlie coverage of the policy in the case of a jitney,
which is a public automobile, to cases where tlie m.achine is
being driven by the owner. Such Um.itation, of course, does
not accord with the statute.

5. The policy contains blank spaces for furnishing certain
inform.ation in the nature of warranties by the assured, and
it is staled that the company issues the policy in reliance
on the truth of such statements. Inasro.uch as any misslalc-
m,ents in these wa.rranties might be relied upon by the coro.-
pany as rendering the policy void, the presence of the warran
ties in the form in which they are placed is inconsistent with
the purpose of the statute. "
You inquire whether, in case the policy fails to com.ply

with the statute, it can be made sufficient by the attach
ment of a rider containing the language of the statute. I
am of the opinion that, so far as liability is concerned, a
rider in the following form., signed by the president or secre
tary of the company, as required by Condition I of the policy,
and with a sum not less than $2,500 inserted in the first
blank and not less than $5,000 in the second, would legally
accom.plish the desire result:

"It is hereby agreed by the company that notwithstanding
any provision to the contrary in the attached policy, and
regardless of the truth of any of the warranties contained
therein, the company shall be directly liable for and shall
pay all damages, not exceeding
Dollars, to any one person, or Dollars
for any accident, that may be recovered against the operator
of any vehicle described in said policy, by reason of the
negligent use and operation of such vehicle; it being the
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intent hereof that so long as the attached policy shall be in
force the liability prescribed by section 1797—63, Wisconsin
statutes, shall be fully assumed by the company, regardless
of anything in said policy inconsistent therewith."

In addition to this rider it will be necessary to insert in
the policy, as required by our law, the jitney license number,
the name of the maker of the automobile, and the number of
passengers capable of being accom.modated at one time. No
blanks are provided for this information in the sample policy,
although the information upon the last mentioned point
could be inserted in the blank colum.n headed "load capacity"
by writing in that colum.n "one driver and
passengers."
RMH

Minors—Mothers' Pensions—Child whose parent receives
poor aid may be committed to state or county school by
juvenile judge but may not receive m.others' pension aid»
while poor aid is continued.

May 16, 1921.
Henry W. Rudow,

District Attorneij,
Menomoniey Wisconsin.

Under sec. 48.01, subsec. (1), subd. (a) and sec. 48.07,
subsec. (1), can children who are living with their parents
who are and have been dependent upon the city for a period
of ten years and in all probability will continue to be a city
charge, be sent to a suitable slate or county institution by
the juvenile judge?
The foregoing question, which you submit, is answered in

the afTirmative.

Sec. 48.01 provides that all courts of record shall have
jurisdiction in all cases of neglected, dependent or delinquent
children and that the judges of those courts shall designate
one of their number to hear all such cases.

"(a) The words 'dependent child' and 'neglected child'
shall mean any child under the age of sixteen years, who for
any reason is destitute or homeless, of abandoned or de-
dependent upon the public for support * * Sec. 48.01,
subsec. (1).
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Sec. 48.06 authorizes every resident having knowledge
that any child in his county is neglected, dependent or
delinquent, to bring the matter, by petition, before the
juvenile court.

"(1) When any such child shall be found to be dependent
or neglected the court may make an order committing the
child to the care, custody and guardianship of some suitable
state or county institution as provided by law * *
Sec. 48.07.

The statutes referred to and quoted from seem to force
the answer which is given to your question, but other sections
which have a bearing on the subject all tend to the same
conclusion.

Such children are to be admitted to the state public
school:

"(1) The board of control shall admit as pupils in said
, school children under fourteen years of age who are in a
suitable condition of body and mind to receive instruction
and who shall be found dependent upon the public for sup
port * ♦ Sec. 48.20.

.This provision, of course, is limited to children under
fourteen years of age, and your question probably relates
to children of tender age.

So, too, ro.ay such children be cared for in county homes
for dependent children. Any county may establish a home
for dependent children. Sec. 48.27.

"(1) The board of trustees of said home may receive
into its charge and under its control by commitment, or
otherwise and become the legal guardian of any child under
sixteen years of age residing in the county * * * who shall
be committed thereto by the juvenile court * * * ." Sec.
48.28.

The so-called mothers' pension law (sec. 48.33, Stats.) is
for the nurture of dependent children at their homes, and
when the aid is given in that form it must be the only public
aid rendered by the state or any subdivision thereof. Where
the parents are indigent and receiving public aid, the mothers'
pension law may not be resorted to for the dependent
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children during any tim.e that public aid to the parents is
being supplied. The aid under sec. 48.33 is exclusive.

"Such aid shall be the only form of public assistance
granted to the family excepting medical aid and no aid shall
continue longer than one year without reinvestigation."
Subsec. (6), sec. 48.33.

The exception was added by ch. 86, laws of 1921.
EEB

Marriage—Licenses—Both parties to proposed marriage
need not appear before sam.e oflTicer in making application
for license.

May 17, 1921.

S. G. Dunwiddie,

District Attorneij,

Janesville, Wisconsin.

In your letter of May 10 you inquire whether, under the
second sentence in sec. 2339n-4, it is necessary* for both
parties applying for a m arriage license to appear before the
sam,e olTicer authorized by law to adm inister oaths, or whether
each parly to the pi-oposed marriage m.ay appear before a
different oflficer and ro.ake the swoim statement required by
law.

That part of sec. 2339n-4 here under consideration reads
thus:

"* * * Or, the parties intending marriage may, either
separately or together, appear before any ofTicer authorized
by law to administer oaths in the county (whether in this
or any other state) wherein either of the contracting parties
resides, or in the county where the marriage is to be per
formed, who shall require of them a statement under oath
as above provided; and such statement, having been duly
subscribed and sworn to and the parties having been duly
identified, shall be forwarded to the proper county clerk,
who, if satisfied after an examination thereof, that the same
is in proper legal form, and that no legal objection to the
contemplated marriage exists, shall issue a license therefor."

Under sec. 2339i of the statutes as they were prior to 1917,
either party to a proposed marriage could secure the license.
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Said section was repealed by the legislature of 1917 and the
whole subject of marriage licenses was legislated upon for
manifest purpose of getting a closer check upon the fitness
and qualifications of the parties to a m.arriage contract. The
parties under this provision may either separately or to
gether appear before any officer authorized by law to ad
minister oaths in the county, whether in this or any other
state, wherein cither of the parties resides, or in the county
where the marriage is to be perform.ed. I do not believe that
the language here used necessarily conveys the idea that
both parties should appear before the same officer. It
would be a great hardship in certain cases if that were the
construction to be placed upon this language, for'it often
happens that the parties live in different sections of the
country, and it would unnecessarily require one of them to
make .a long journey in order to comply with this statute if
it were held that they were required to appear before the
same officer. You are therefore advised that both parties
need not appear before the same officer.
JEM

Corporations—Insurance—Under sec. 1750, Stats., cor
poration other than railroad corporation, organized under
laws of this state, must have its principal office and keep its
general and principal books in this state; failure so to do
renders it liable to forfeiture of its franchises.

Where all records of corporation are kept and ils principal
officers reside in city without state and only business it does
at its office maintained in this state is to forward mail ad

dressed to coiqioration to its office without state, it does not
have its principal office here.
Annual meetings of mem.bers of domestic corporation,

held without state, are of doubtful validity.

May 17, 1921.

Oscar A. Olson,
Deputy Commissioner of Insurance.

In your letter of May 16 you state that your department
has just completed an examination of the Mutual Church
and Home Insurance Company of Milwaukee, as a result
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of which you find that the principal or home office of the
company is now and has been for several years in the city
of Chicago; that it appears that the annual meetings have
been held in that city since 1908; that the company main
tains an office at 86 Michigan Street, Milwaukee; that the
only business done in that office is to receive mail addressed
to the company at that address; that that office is in charge
of Mr. Filter, who forwards all mail to the Chicago office;
that the only cost of m,aintaining this office is a monthly
rental of $10.00 and postage; that Mr. Filter also repre
sents the company as an agent; that all the records o\vned
by the company are kept in the Chicago office. You ask
whether the company is not obliged to have its principal
or home office in the city of Milwaukee, and whether it is
legal for a company organized under our laws to hold its
annual meetings outside of the state. You enclose the origi
nal articles and amendments and a copy of the examiner's
report.

The examiner in his report states that the company
maintains an office at 86 Michigan Street, Milwaukee,
Wisconsin, in charge of Mr. Filter, who receives a monthly
rental of $10.00 and postage used in transferring the mail
to the Chicago office, located at 1509 Insurance Exchange
Building; that this Chicago oiTice has been maintained for
23 years; and all business is transacted through this office;
that no records are kept in the Milwaukee office.

It appears that in the original articles section II provided:

"The name of said Corporation shall be The Mutual
Church Insurance Company of Wisconsin and the principal
oflice for the transaction of business shall be located at Mil
waukee, Wisconsin."

In 1891 the articles were amended providing for the loca
tion of the principal office at La Crosse, Wisconsin. In 1896
they were again amended locating the principal office at
Milwaukee.

Section V of the original articles provided that the annual
meeting should be held at the office of the secretary, and
that provision appararently has never been changed.

Sec. 1772, Sanbom & Berryman's Ann. Stats. 1889, pro
vided that the articles of organization should contain, among
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other things: "The nam.e and location of such corporation."
Subsec. (2), sec. 1772 now provides that the articles shall

contain, among other things:

«* * ♦ location of such corporation in some city,
village or town in the state."

The supreme court has held that this provision does not
authorize the articles to stale the location of the principal
office of the corporation, and that any such statement in the
articles is of no force or elTect. Milwaukee Steamship Co.
V. City of Milwaukee, 83 Wis. 590, 596.

Sec. 1750, Sanborn & Berrym.an's Ann. Stats. 1889, pro
vided in part:

"Every corporation organized under the laws of this state,
except such railroad corporations as own or operate rail
roads in another state, as well as in this state, in connection
with their railroad in this state, shall have its principal
office in this stale, and shall keep in such office its general
and principal books of account, including its stock books;
and its principal managing officer or superintendent shall
reside within this state. * * * A failure or refusal to comply
with any of the foregoing provisions of this section shall be
cause of forfeiture of its franchises."

That section still contains substantially the same pro
vision, except that now it is required to keep at such office
"its general and jirincipal books of account, including its
stock books."

Our supreme court has said of this .provision:

"The law requires it to have its principal office withiii this
state, where it shall keep ils general and principal books
of account, including ils stock books, and that its principal
managing officer or superintendent shall reside within this
stale. R. S. sec. 1750. These requirements of the statutes
are all ignored by the defendant. It keeps its principal
office, with its principal books of account, including the
stock books, at Minneapolis, in the stale of Minnesota, and
its principal managing a.gcnt resides there. None of its
general officers reside within this state. Sprague, its princi
pal managing officer, claims to be a resident of this state,
but he actually resides at Minneapolis; his family resides
there. What the statute requires is that the principal man
aging agent shall actually reside within this state. A mere
constructive residence does not answer the terms of the slat-
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ute. The purpose of the statute is that domestic corpora
tions shall be at all times within the jurisdiction of the state,
and subject to the process of its courts." Wickham v. South
Shore Lumber Co., 89 Wis. 23, 25-26.

It has also held that the place where the business of the
corporation, is transacted and where the president and secre
tary have their ofTice and where tlie accounts are kept of all
the business of the company and the account and stock
books arc kept is the principal ofiice of the corporation.
Milwaukee Steamship Co. v. Ciii] of Milwaukee, 83 Wis. 590,
596.

There would seem to be no question from, your statement
of facts but that this particular corporation is in fact main
taining its principal ofTice outside the state of Wisconsin,
in direct violation of sec. 1750, Stats. For this violation it
is subject to forfeiture of its franchises.

In view of this conclusion it has seemed to m.e unnecessary
to determine whether the company might hold its annual
meetings outside of the state. I m.ay slate this m.uch as to
that, however, without exam.ining into the question, that
it would seem to be extremely doubtful.
WWG

Banks and Banking—Under sees. 2024-131 and 2024-134
Stats., land mortgage associations m.ay temporarily deposit
cash and bank certificates of deposit with state treasurer
as initial security for issuance of bonds, but such cash and
certificates, if representing borrowed capital, should be
replaced by mortgages as soon as association has had op
portunity to sell its bonds and acquire mortgages with pro
ceeds.

May 18, 1921.

Honorable Marshall Cousins,

Commissioner of Banking.
In your letter of May 14 you ask whether it is permissible

for a land m.ortgage association to deposit bank certificates
of deposit with the state treasurer instead of mortgages
under sec. 2024-134. You point out that under the section
referred to an association is expressly authorized to withdraw
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any mortgages it m.ay have on deposit with the state treasurer
and substitute bank certificates of deposit for them, and
your inquiry is whether, in view of this express legislative
recognition of the security afforded by bank certificates, it
would be permissible to deposit such certificates in the
first instance.

Land mortgage associations are organized under sees.
2024-100 to 2024-146, inclusive, Stats., for the purpose of
making loans upon improved or partially improved agri
cultural lands within this state. Such loans must be se
cured by first mortgages, and the association may also pur
chase other first mortgages, and may issue its own bonds
secured by the pledge of the mortgages so taken or purchased
(sec. 2024-112), up to twenty times the amount of its capital
and surplus (sec. 2024-130). To secure these bonds, sec.
2024-133 requires the association to give the state treasurer
a deed of trust, pledging an amount of notes and mortgages
at least equal to the amount of bonds to be issued, and the
association is at no time permitted to have bonds outstanding
in excess of the amount unpaid on the notes secured by
mortgages deposited with the state treasurer, plus such
securities and moneys as may also be on deposit with him.
Sec. 2024-134 requires all mortgages pledged to secure the
payment of the association's bonds to be deposited and left
with the state treasurer, but the association is expressly au
thorized, with the approval of the state treasurer, to remove
such mortgages and substitute an equal amount of other
mortgages, money, state or government bonds, or certifi
cates of deposit issued by state or national banks. Sec.
2024-131 authorizes the association to borrow money for
temporary purposes, pledging its assets as collateral se
curity therefor, hui prohibits it from making a habitual
practice of borrowing money for the purpose of reloaning.

I understand from your letter and from conversation with
representatives of the land mortgage association interested
in the matter that the reason for desiring to deposit bank
certificates instead of mortgages in the first instance is to
enable the association to issue and sell larger blocks of
bonds and thus minimize the expense incident thereto. If
mortgages must be deposited with the state treasurer, they
must first be acquired by the association, and the association
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can acquire them only by making an actual loan of money
to the mortgagor; and yet, when once its capital derived
from sale of its stock has been fully loaned out, the only
way the association can get m.on.ey to m.ake the loans (since
the law prohibits it from borrowing money for that purpose)
is by selling its bonds. The result is, that if mortgages must
be in all cases deposited with the state treasurer before
bonds can be issued, it is impracticable for the association
to make loans in units in excess of its authorized capital,
although the statute expressly authorizes it to make loans
up to twenty times that amount. But if the association
can issue its bonds against cash, or bank certificates, tempo
rarily deposited with the state treasurer, it can borrow money
for a short tim.e from, a bank, deposit the money or the bank's
certificates of deposit with the state treasurer, issue bonds
against such deposit, and use the proceeds in making loans,
then deposit with the state treasurer the m.ortgage received
upon such loans and thus release the money or certificates of
deposit for return to the bank. The transaction will thus be
a temporary borrowing from the bank to bridge over the
period necessarily elapsing from, the time the bonds are
issued until they are sold, the proceeds loaned out and con
verted into mortgages, and the m.ortgages deposited with
state treasurer.

The land mortgage association law was obviously passed
to facilitate the obtaining of loans upon farm lands. The
law should be so construed as to cari'y out its intent and pro
mote the objects of its enactment; but any construction
which would weaken in the slightest degree the safeguards
that the legislature intended to place about the transaction
of such business would be entirely improper. If a construc
tion of the law which would perm.it the issuance of bonds
against temporary deposits of cash or bank certificates with
the state treasurer would reduce the expense, delay, and
difficulty of transacting the ])usiness of these associations,
and at the same time would contravene no positive pro
vision of the statutes, and above all, would not in the least
endanger the security of the association's bonds, then such
construction would seem to be entirely perm.issible—especi
ally where, as here, the very thing that is sought to be done
is within the express authorization of the statutes if done
in an indirect and roundabout way.
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Although sec. 2024-112, in enumerating the corporate
powers of land mortgage associations, simply gives them
power to

"issue bonds secured by the pledge of the mortgage so
taken or purchased,"

this grant of power must be read in connection with the
express authorization contained in sec. 2024-134 for the

withdrawal of mortgages and the substitution of cash or
other security, ^^4len the statutes are so read, it appears
that the association does have power to issue bonds which
at som.e time during their existence, and perhaps for practi
cally all.of their existence, will be secured by cash or bank
certificates rather than mortgages. Thus, tlie situation is
that the association is expressly em.powered to issue bonds
against real estate mortgages and is nowhere expressly pro
hibited from, issuing them against cash or bank certificates,
but, on the contrary, is expressly authorized, when once it
has issued them against real estate m.ortgages, to withdraw
the m.ortgages and substitute cash or bank certificates as
security for the bonds. It would seem a reasonable view
of the law, and one which would effectuate the purposes of
its enactment, to construe it as permitting the association to
do directly what it is expressly authorized to do indirectly.
The indirect method is not workable in the particular situa
tion now under consideration, because the association does
not have the m.ortgages to deposit in the first instance and
cannot get them until it has made loans from, the proceeds
of the bonds to be issued. If it could borrow m.ortgages from
the bank, instead of m.oney, it could com.e within the strict
letter of the law bj' depositing those m.ortgages, issuing
bonds against them, and later substituting the mortgages
acquired with the proceeds of those bonds. All it can borrow
from, the banks, however, is money, and it would seem, a very
strained construction of the law which would forbid the
association from issuing its bonds against cash security or,
what is regarded by the statute as just as good, bank certifi
cates of deposit, and yet would perm.it the issuance of such
bonds against real estate m.ortgages, which are a much less
liquid, and perhaps, in some cases, less safe security.

It is my opinion, therefore, that the land mortgage associ
ation law may properly be construed as authorizing the
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association to deposit, and the state treasurer to accept,
cash or certificates of deposit as security for the issuance of
bonds. It would be inconsistent with the purposes of the
law, however, to permit such deposits of cash or certificates,
representing borrowed money, to be made for any other than
temporary purposes; they should in all cases be replaced by
mortgages as soon as the association has had reasonable op
portunity to dispose of its bonds and loan out the proceeds,
else they should be replaced by cash or securities representing
the association's own funds rather than funds borrowed by it
from the banks. In other words, the construction which I
am placing upon the law should not, in practical operation,
be permitted to result in an evasion of the provisions of
sec. 2024-131 with reference to the reloaning of borrowed
capital. The powers which ^mu and the state treasurer
possess with reference to these associations are sufficiently
broad to enable you to guard against any abuse of the privi
lege granted by the statute as construed in this opinion.
RMH

Counties—Education—School Districts—Municipal Corpor
ations—Towns—Public Officers—County Board—Action of
county board in detaching territoiy from certain towns and
creating from such territory three new towns, without matter
having been submitted to vote of electors of town,s so divided,
was invalid.

When town is divided and new town created officers of old

town residing in ten-itor>^ constituting new town lose their
offices.

Where, by division of town, scliool district formerly
wholly within town becomes partly located in one town and
partly in another, it becomes joint district.

May 18, 1921.
George E. O'Connor,

District Attorney,
Eagle River, Wisconsin.

In your letter of today you state that your county board
at a recent session passed three ordinances by which certain
territoiy was, detached from some of the towns in Vilas
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county and three new towns created; that in each instance
the new towns so organized contain a population of more
than 125 inhabitants, of whom more than 25 are actual
electors of this state and resident within the territory of the
new town more than six m.onths prior to such organization
by the county board, and that in each instance the territory
remaining in the towns from which territory was detached
still contains more than 36 sections in area, more than
$100,000 of real estate assessed valuation, and have more
than 50 electors.

You ask whether such action of the county board was
within its powers and legal, and you call my attention to
sec. 59.08 with reference to the special powers of county
boards, and sec. 60.05, particularly siibsecs. (3) and (5)
thereof, and to the cases of State ex rel. Jensen v. Yankee,
County Clerk, 120 Wis. 573, and State v. Supervisors, 61 Wis.
278, and Supervisors v. O'Malley, 47 Wis. 332.

Sec. 59.08 provides that the county boards shall have
special powers to:

"(1) Set off, organize, vacate and change the boundaries
of the towns in their respective counties, designate and give
names thereto, fix the time and place of holding the first
town meeting therein, and make all necessary orders for
the perservation of the records and papers of any town
which may be vacated, but no town shall be vacated unless
a majority of all the members entitled to seats in the county
board shall so decide; and no county board * * * except
as provided in section 60.05 shall set olT, establish or organ
ize any town that at the time of being so set off and organ
ized does not contain a population of at least one hundred
and twenty-five inhabitants, at least twenty-five of whom
shall have been actual electors of this state and resident
within the territory of the proposed new town at least six
months prior to the time such organization shall take effect."

Sec. 60.05 provides in part:

"(1) * * * When thirty or more freeholders, residents of
any town, and at least one-third of the electors thereof, shall
petition the county board to divide, or to dissolve such
town, and shall, at least twenty days before the next an
nual meeting, file a copy of such petition with the town
clerk, he shall, at least ten days before such town meeting,
give notice that the question of division, or of dissolution,
as the case may be, of such town will be voted upon by
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ballot at such meeting, by posting, upon the question of
division, notice thereof, showing the manner in which it is
proposed to divide such town, in four public places in each
proposed subdivision thereof, and upon the question of
dissolution, notice thereof in four public places in such town.

"(3) Limitations. No town shall be divided so as to
constitute or leave any town, not having fifty electors, and
real estate valued at the last preceding assessment at one
hundred thousand dollars or more, or less than thirty-six
sections in area.
• "* ♦ *

"(5) Credits; Indebtedness; Apportionment OF. When
ever the county board shall form a new town from parts
of a town or towns the boards of all of said towns shall
meet in joint session at the time and place fixed by the
county hoard in its ordinance of division and apportion
to the new town its pro rata share of credits and indebted
ness of the tOAvn or towns from which it was detached ac
cording to the last assessment rolls of said town. The new
town shall receive its just share of credits so apportioned and
shall pay its portion of the indebtedness at such times as
the same shall become payable and the town board of the
new town shall levy the necessary tax to pay the same on all
the taxable property in the town."

In State ex ret. Jensen v. Yankee, 120 Wis. 573, referred to
by you, the court held that the county board had no power
to vacate a town without complying with the provisions of
sec. 671a, Stats. 1898. That section is now included within
sec. 60.05, Stats. This seems to be the latest decision by
our supreme court upon this question. Were it not for this
decision I should not be so certain that the action of your
county board was invalid, but in view of this decision, and
the fact that up to the present time it has not been overruled,
I am constrained to follow the decision in that case and hold
that the action of your county board was invalid and beyond
its powers. State ex ret. Rosander v. Lippels, 133 Wis. 211,
and State ex rel. Ervin v. County Board, 163 Wis. 577, are
not in conflict with this conclusion.

You further state:

"In one or more of the new towns so created by the county
board there reside officers of the old town, but who now are
living outside of the old town and within the proposed new
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towns. What is the status of such officers? Do they con
tinue to hold their offices for which they were elected origi
nally, in the new town, or do they lose their offices?"

Sec. 17.03 provides in part:

"Any public office, including offices of cities, villages and
school districts, however organized, shall become vacant
upon the happening of either of the following events:

"(4) His ceasing to be an inhabitant of this state; or if
the office is local, his ceasing to be an inhabitant of the dis
trict, county, city, village, town, ward or scliool district for
which he was elected or within which the duties of his office
are required to be discharged; and in the case of a school
district officer, and in addition to the foregoing, his being
and remaining absent from the district for a period exceed
ing sixty days."

Very clearly tliose officers who reside within that part of
the territory included in the new towns have ceased to be in
habitants of the town for which they were elected and have
ceased to be inhabitants of the town within which the duties
of their offices are required to be discharged. In my opinion
they do not continue to hold their offices but have lost them.
You further state:

"What effect on the school districts of the towns which
were divided has the creation of the new towns? Do they
remain a part of and become a joint district?"

Sec. 40.01, subsec. (3), Stats., provides in part:

"Any school district organization of any kind, town free
high school and union free high school districts excepted,
in two or more towns or in one or more towns and any village
or city shall be designated as a joint district. Such district
shall not be dissolved, nor shall the boundaries thereof be
changed except by joint action of the town boards, parts of
which comprise such district, or joint action of the town
board or boards and the village board or common council
in interest, or upon appeal to proper authority, such action
to be taken in accordance with the provisions of the statutes
governing and directing the proceedings and action in each
case."

Here you have a school district which now is in two or
more towns, and under the specific provisions of the sub-
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section quoted such district is a joint district and cannot
be dissolved nor the boundaries changed except by the joint
action of the town boards.

It must be remembered that no attempt has been made
to dissolve, alter or change these school districts. School
districts are created, altered, dissolved or changed by the
action of the town board in which such district is located, or
by joint action when the territory of the school district is
located in two or more towns or in a town and village or a
town and city. There is nothing to indicate that the legis
lature intended that where a town is divided in such a way
that a school district formerly wholly within the tONvn be
comes located in two or m.ore towns such action shall affect

the district. I am satisfied that the district remains as it was

but becom.es a joint district. This would seem to be in ac
cordance with the decisions of our supreme court at an early
day. Slate ex rel. School District v. Wotfrom, 25 Wis. 468;
State ex rel. Bement u. Rice, 35 Wis. 178.
WWG

Bonds—Insurance—Railroads—Common Carriers—Bond

or insurance policy required to be given by bonded carriers
under sec. 1797-63, cannot limit liability of surety or in
surance carrier, so far as those entitled to damages are con
cerned, beyond limitations contained in statute itself.

Limitations contained in certain proposed policy held to
go beyond those prescribed by that section.

May 19, 1921.
C. D. SECriEVERELLjSec/'c/ary,

Railroad Commission.

In your letter of May 18 you enclose a policy of automo
bile insurance issued by the Inter-State Exchange of
Pvlilwaukee, and ask whether this policy may be accepted
in lieu of the bond required by sec. 1797-63.
That section provides:

"No person, firm or corporation shall operate any motor
vehicle for the purposes described in section 1797^—^62 unless
there shall have been filed with and accepted by the railroad
commission of Wisconsin a good and sufficient indemnity

18
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bond issued by some surety or indemnity company created
under the laws of the state of Wisconsin or duly authorized
to transact business therein, which said bond shall describe
such vehicle by factory number, maker's name, number of
passengers capable of being accommodated therein at one
time, and number of state license under which the same is
operated (which said license number when changed by the
issuance of a new state license shall be indicated upon said
bond by the attachment of a rider thereto); said bond shall
provide that the company issuing the same shall be directly
liable for and shall pay all damages, not exceeding two
thousand five hundred dollars to any one person, or five
thousand dollars for any one accident that may be recovered
against the operator of the vehicle described therein by.
reason of the negligent use and operation of such vehicle.
"The bond provided for by this section shall be deemed

to include any policy of insurance or other contract in
writing by which any surety or insurance company author
ized to execute such contract shall assume the liability
prescribed by this section.
"If any such bond so filed shall become inoperative such

vehicle shall not be operated until a bond meeting the re
quirements of this section shall have been filed."

It will be noted that the statute expressly provides that a
policy of insurance is included within the bond required.
That leaves the only question one of whether the particular
policy is such as to comply with the requirements of this
particular section.
This policy is issued by a corporation organized to act as

attorney in fact for interinsurers under the provisions of
sec. 1915/n. There may be some question whether it can
be said to be either a surety or insurance company as pro
vided under sec. 1797-63, but my opinion is that that section
should be construed broadly enough to include a policy
issued by an organization of this kind.
Among the general conditions recited in this policy is the

following:

"13. The insurance herein provided for shall not app^l
to any automobile while the same is being driven or operated
by any person contrary to the statutory age limit of any
state or under the age of sixteen years where there is no
limit; or while being driven or operated in any race or speed
test; or while being operated in any unlawful occupation;
or while the car is beyond the territorial limits of the United
States or Canada."
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In my opinion a policy containing a stipulation of this
kind does not comply with the provisions of sec. 1797-63.
That section is intended to provide indemnity for people
injured by a motor vehicle operated under the provisions of
sees. 1797-62 to 1797-68, inclusive, Stats. If the bonded car-.
rier employs an employe to operate such machine who is
under sixteen years of age, theoretically, at least, the danger
to passengers upon such car and the danger to others using
the streets is fully as great, if not greater, than as though the
car were driven by an older person. The persons thus sub
jected to injuiy ought not to be deprived of their security for
dam.ages because of the violation of the conditions of the
policy, or violations of law by the bonded carrier. In so far
as the policy affects the security given to such persons, in
my opinion it is not proper to include any provisions not
included in the statute itself.

It will be noted that the bond is required to describe
such vehicle by factory number, maker's name, and number
of state license under which the same is operated. I do not
find that this policy states any of these matters. Under the
heading of "Description of Car," it is described as a Chevro
let, model 1920, built in the year 1920, and the list price,
type of car and present value are given. This does not give
the factory number, it does not give the maker's name, and
it does not give the number of the state license.

The statute further requires that the bond shall provide
that the company issuing the same shall be directly liable
for and shall pay all damages, not exceeding $2,500 to any
one person, or $5,000 for any one accident that may be re
covered against the operator of the vehicle described therein
by reason of the negligent use and operation of such ve
hicle.

This policy insures against legal liability to others for
bodily injuries accidentally sustained, including death re
sulting therefrom, on account of any accident due to the
ownership, maintenance or use by the. insured, employe, or
member of his family of the automobile described. There
might be damages in the way of bodily injuries due to the
negligent use and operation of the vehicle which yet techni
cally might not be caused accidentally. In my opinion the
language of the statute should be followed to bring it with-
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in this provision. It is further provided that the indemnity
provided shall not apply to any automobile used for towing
or propelling any trailer or any other vehicle used as a trailer
unless privilege so to do is noted on the policy. I do not
believe that a bond given under sec. 1797-63 should be ac
cepted which contains this provision, as it is a limitation upon
the liability that is not provided for by the statute. So far
as the limit of amount of liability is concerned for bodily
injuries, it is greater than is required by the statute. This,
in my opinion, would not render the policy inacceptable
under this provision.

This particular endorsement as to personal injury liabil
ity also contains the following:

"As to this indemnity and this endorsement particular
attention is called to the statement as to the use of the auto
mobile or automobiles insured, contained in the schedule of
statements attached hereto. The insured should be very
careful not to deviate from the stated use because the oc
currence of an accident while doing so is clearly not under
this indemnity."

In my opinion, in a bond or insurance policy given pur
suant to sec. 1797-63, the surety or insurance carrier is not
permitted to limit its liability, so far as those entitled to
damages are conceraed, beyond the limitations contained
in the statute itself.

The endorsement as to property damage is for legal lia
bility im,posed upon the insured on account of dam.ages
actually inflicted upon the property of another but not in
cluding loss of use thereof unless specified, and in no case
the indemnity to exceed $1,000 in any one accident, and
contains the further lim.ilation that under no circumstances

does the indemnity include the property of the insured,
or in charge of the insured or any of his employes, or carried
in or upon the automobile of the insured. Here the limi
tation as to amount is less than that provided for by the
statute, and there are the further limitations not author
ized by the statute that the damage mnst be accidentally
inflicted, and that it does not cover property of others that
may be in charge of the insured or his employes or carried
in or upon the automobile.
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For the reasons stated, in my opinion this policy should not
be accepted as being in compliance with sec. 1797-63.
WWG

Public Officers—Board of Deposits—Neither art. X, sees.
7 and 8, Const., nor sec. 14.41, Stats., bars the assistant
state treasurer from acting in place of state treasurer upon
the state board of deposits created by sec. 14.43, Stats.

May 20, 1921
Honorable Henry Johnson,

State Treasurer.

In your letter of May 17 you inquire whether the assis
tant state treasurer is prohibited by the constitution from
acting on the board of deposits, which is created by sec.
14.43, Stats., to consist of "the commissioners of public lands
and the governor."
Under sec. 7, art. X, Const., the commissioners of public

lands consist of the secretary of state, the slate treasurer, and
the attorney general. Sees. 7 and 8 of the same article
prescribe their powers and duties as such commissioners.
They are required (1) to sell school and university lands,
(2) to take security upon such sales if not m.ade for cash,
and (3) to invest all moneys arising from such sales, as well
as all other university' and school funds, in such manner as
the legislature shall provide.
The powers and duties of the board of deposits as prescribed

by sees. 14.23 to 14.27, Stats., are (1) to approve banks
which desire to become state depositories, (2) to require
investigation of such banks by the bank examiner, (3) to re
quire new bonds from such banks at any time, (4) to release
or cancel their bonds, (5) to fix the rate of interest on state
deposits, and (6) to approve the bonds of surety companies.
These functions of the board of deposits have no relation

to the functions of the commissioners of public lands as
prescribed by the constitution. The land commissioners,
acting as such, have only two constitutional duties, to sell
lands and invest school funds. Our supreme court has held
that the depositing of public moneys in a bank, payable on
demand, is not the investment of those moneys. State v.
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McFetridge, 84 Wis. 473, "SIS. Thus the board of deposits,
which does not even place the funds in the banks, but merely
approves the banks and their bonds and fixes the rate of
interest, has nothing to do with the invesiing of school funds
or any other funds. If it did, then the governor himself
would be constitutionally ineligible to act on the board of
deposits, in so far as school funds were allected, because
under the constitution he is not one of the commissioners
of public lands.

I conclude, therefore, that in acting on the board of de
posits, the state treasurer does not act "as com.m.issioncr of
the public lands" in the constitutional sense.
Your inquiry covers only the constitutional question,

but the further question may arise whether sec. 14.41, au
thorizing the assistant treasurer to perform any of the
duties of the treasurer, "except as commissioner of the public
lands," operates as a statutory bar to his acting on the board
of deposits. Whether it does or not depends on whether the
state treasurer in serving on that board acts "as commissioner
of the public lands." I have already pointed out that he
does not do so in the constitutional sense, but the claim
might be made that he does so in a statutoiy sense—'i. e.,
that the statute im.poses upon him., as a com.missioner of
the public lands, duties in addition to those fixed by the
constitution.

It is my opinion, however, that the words "commissioners
of public lands," as used in the statute creating the board
of deposits, are used m.erely as a convenient way of desig
nating the secretarj^ of state, the state treasurer, and the
attorney general, and not as indicating that its officers serve
on the board as commissioners of the public lands. As
already pointed out in discussing the constitutional question,
the duties perform.ed by the three officers when acting as
commissioners of the public lands are entirely distinct from
the duties of the board of deposits, and, while it might be
presumed that any duties imposed upon them by statute
which were closely akin to their constitutional duties were
intended to be performed by them as com.missioners and not
as individuals, such presumption would hardly exist in the
present case. Furthermore, it certainly is not intended that
in acting on the board of deposits the commissioners shall
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themselves act as a board. The clear intent of the statute
is that the ofiicers who are ex ojficio commissioners of public
lands shall individually, and not as such commissioners, be
members of the board of deposits.
For the reasons stated, the wording of sec. 14.41 does

not, in m.y opinion, bar the assistant treasurer from taking
the place of the state treasurer on the board, and, it may
be added, the same reasoning applies to the assistant secre-
taiy of state, since the statute under which he is appointed
(sec. 14.25) uses the same language as the statute relating
to the assistant treasurer.

RMI-I

Courts—Criminal Law—Slander—Defamatory'" words need
not be actionable per se nor need they be such as to be
considered libelous without laying special damages in civil
action, in order to form basis of criminal action.

Criminal action under sec. 4569, Stats., will lie if words
spoken expose person to hatred, contem.pt or ridicule.

After dism.issal by magistrate on preliminary^ hearing for
slander, prosecuting attorney may file another complaint
for sam.e offense, before same or another magistrate, on
ground of newly discovered evidence or to correct error
or in interest of justice.
Defendant is not in jeopardy on preliminary hearing.

May 20, 1921.
Ray C. Twining,

District Atlorneij,
WatertONvn, Wisconsin.

In your letter of May 14 you submit a copy of complaint
before a justice of the peace in a criminal slander action.
You state that two preliminary hearings have been had

before two different justices. In the first instance you state:

"The justice arbitrarily dismissed the examination on
the ground that it did not appear that an offense had been
committed."

As to the second action, two witnesses other than the
person slandered testified to the false and defamatory matter
alleged in the complaint.
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Yoii state that the testimony of the state's witnessses
showed that all the conversation except the words "Let's
skin them," was spoken in the German language, hot being
so alleged in the complaint. You state that the justice dis
missed the action on the grounds that no oiTense had been
committed.

You ask first, whether the words alleged to have been
spoken constitute an offense under sec. 4569, Stats.

Second: Can another examination be had by making the
complaint alleging the conversation to have been had in
the German language with the exception noted above, or
m.ust additional evidence be found before another examina

tion can be had?

In answer to your first question, subsec. 2, sec. 4569,
Stats., provides in part:

"Every person who, in the presence and hearing of another,
other than the person slandered, whether he be present or
not, shall maliciously speak of or concerning any person,
ami false or dcfamaiorij words or language which shall injure
or impair Ihe reputation of such person for virtue or chastity or
which shall expose him to hatred, contempt, or ridicule shall
be guilty of a misdemeanor * *

You will note that what constitutes criminal slander is

fixed by the legislature in this section. The gravamen of
the offense is that the defam.atory words spoken expose the
slandered person to hatred, contempt or ridicule.

It is not necessaiy to show that the slandered person
was in fact injured if the words used exposed him to hatred,
contempt or ridicule. Hyde v. Stale, 159 Wis. 651.
You state that the only words spoken in the English lan

guage were "Let's skin them." Assuming that there was suf
ficient proof of this portion of the defamatoiy language, if
these words so spoken are such as to expose the slandered
person to hatred, contempt or ridicule, such words alone
would constitute criminal slander and it would not be neces

sary to prove all of the defam.atory. matter charged in the
complaint. Hyde v. State, 159 Wis. 651.
Turning now to the question of whether the words, "Let's

skin them.," spoken by the defendant under the circum
stances alleged, assuming all the other elements are present,
constitute criminal slander.
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As alleged in the innuendo clause, there is but one well
defined meaning of the phrase'Xet's skin them," when used
in the. connection here alleged. It means, as alleged, that
the persons using the phrase intended to cheat, wrong and
defraud a person with whom they were to have dealings.
These words reaching the ears of norm.al persons who under
stand the language in which the words were spoken would
certainly expose the person who was said to have uttered
the phrase to hatred, contempt and ridicule. It would have
a direct tendency not only to expose such person to hatred,
contempt and ridiQule, but to injure him in his trade and
profession. The real estate business by its nature is one in
which the reputation for fair dealing of the person engaged
in the business is a valuable asset. The nature of the busi

ness is such that a real estate broker often acts in a trust

capacity toward his clients and customers, and to publish
that a real estate broker in a confidential conversation with

his partner used the language directed toward a prospective
customer, "Let's skin them," is well designed and calculated
to injure and impair the reputation of such broker for square
dealing and to expose him to hatred, contempt and ridicule.

It is true that

"whatever, if made the subject of civil action, would be
considered libelous without laying special damage, is in
dictable in a criminal court, * * It is also true that
"there are cases, however, in which an action would not lie
without laying special damage, in which, nevertheless, an
indictment is good." 3. Wharton's Criminal Law (11 ed.)
sec. 1919, p. 2111. See also 17 R. C. L. see. 223, p. 460.

It is not necessaiy^ that the defamatory words be slander
ous per se in order to constitute criminal slander under the
Wisconsin law. If the words complained- of fall within the
statutoiy^ definition of slander, above quoted, they are suf
ficient upon which to base a criminal information.
In the case you submit, the question of injury to virtue

and chastity as set out in sec. 4569, Stats., is not in question.
The question in your case seems to be whether or not the
words complained of expose the person in question to hatred,
contempt, or ridicule, as contemplated in said sec. 4569.
It is for the jury to say whether or not the defam.atory
words complained of under all the circum.sLances expose the
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victim to hatred, contempt, or ridicule. Hyde v. State,
supra; Morris v. State. 109 Ark. 530; Am. Eng. Ann. Cases
1915C 925.

While it would seem that there is sufficient defamatory
matter spoken in the English language as above stated, if
another action is to be brought it would seem advisable to
include the portion of the defamatory matter spoken in the
German language. The proper method of alleging such
matter is to set out in the German language the exact words
spoken by the defendant and follow it with a proper transla
tion. 25 Cyc. 578; K. v. H., 20 Wis. 252.

If it is alleged that the words were originally spoken in a
foreign language, it must also be alleged that the persons
who heard the defamatory matter could and did under
stand such foreign language, for unless the slanderous matter
reached understanding and comprehending ears no offense
was committed. Of course if an^'^ one of the hearers under
stood the language, it is sufTicient. Newell, Slander and
Libel C3d ed.) sec. 325, p. 348.
In answer to your second question, you are advised that

repeated com.plaints can be made in the discretion of the
prosecuting attorney before the defendant has been put in
jeopardy. The proceedings on preliminary hearing do not
constitute jeopardy. Of course this cannot proceed to the
extent of prosecuting maliciously, but where a prosecuting
attorney in good faith believes that an offense has been com
mitted, and there is probable cause to believe that the de
fendant has committed the offense, he m.ay start another
action before the same or another magistrate. The fact that
the defamatory matter spoken was in the German language
and not properly alleged heretofore would be amply sufficient
to warrant instituting another action properly alleging the
words so spoken, inasmuch as this irregularity was argued
on the motion to dismiss at the former hearing and apparent
ly some credence was given it by the magistrate.
JFB
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Commerce—Trading Stamp Act—Under sec. 1747/n cou
pons bearing upon their face cuts of merchandise which can
be obtained with sufficient number of coupons are not ren
dered permissil^le and legal because containing on their face
cash value of said coupons and words "void where pro
hibited."

May 21, 1921.

Ray C. Twining,

District Attorney,
Watertown, Wisconsin.

In your letter of May 16 you submit advertising and cou
pons circulated by the Wonder-Nut Food Products Com
pany, Jefferson, Wisconsin, and you ask if the use of the
coupon enclosed is a violation of sec. 1747/n, Stats.

Sec. 1747/n provides in part as follows:

"1. No person, firm, corporation, or association within
this state shall use, give, offer, issue, transfer, furnish, de
liver, or cause or authorize to be furnished or delivered to
any other person, firm, corporation, or association within
this state, in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser re
ceiving the same to procure any goods, wares, merchandise
privilege, or thing of value in exchange for any such trading
stamp, token, ticket, bond, or other similar device, except
that any manufacturer, packer or dealer may issue any slip,
ticket, or check with the sale of any goods, wares or mer
chandise, which slip, ticket or check shall bear upon its face
a stated cash value and shall be redeemable only in cash
for the amount stated thereon, upon presentation in amounts
aggregating twenty-five cents or over of redemption value,
and only by the person, firm or corporation issuing the same."

It is obviously the intent of the statute to prevent the
giving out with the sale of commodities any token, ticket or
other device which entitles the purchaser receiving the same
to receive in exchange for such ticket, token or other de
vice anything but an amount in cash as stated on the said
ticket, token or device. With that law in effect in this
state since 1917 and adjudicated in our courts upon three
separate occasions, it would seem, that there can be little

justification for giving out with purchases, coupons such as
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the ones you stale are now in use for that purpose by the
Wonder-Nut Food Products Company. {Trading Stamp
Cases, 166 Wis. 613; State ex rel. Downey-Farrell Co. v. Weigle,
168 Wis. 19; Sperry <& Hutchinson Co. v. Weigle, 169 Wis.
562.)
The coupon referred to is as follows:

"Special

Save these Certificates or Coupons.
Send us 10 of these, with 25 cents cash, or 40 of them with

10 cents cash, and we will forward you post-paid, a beautiful
silverplated individual butter spreader—Rosemary pattern
—as shown.

[Cut of piece of silverware]
To see one of these beautiful knives isto make you wish

for the entire set.

Redeemable by the undersigned, according to terms in
effect at time of redemption,
except that in any state or lo
cality where redemption in goods
is prohibited or requires pay
ment of license or tax, not re
quired for cash redemption, this

coupon will be redeemed in cash only and is void wherever
prohibited.

Wonder-nut

It's Wonderful
Free from Animal fats
Oleomargarine

Note

Thousands of thrifty housewives use Wonder-Nut be
cause it is so rich and sweet and clean.

Being made from pure nut oils churned in fresh milk and
coming direct from a country churnery it is [Made in the)
deliciously pure, wholesome and appetizing, •( Heart of the ̂
either as a spread for bread or for cooking or [Milk Belt J
baking.

Costs Less—Goes Farthest
Wonder-nut Food Products Co.

Jefferson, Wisconsin

Cash Value cenf

This coupon is void in any state where prohibited or taxed."

In addition to the above coupon, the advertising sub
mitted by you, I assume, is handed out with each package
of Wonder-Nut product sold to consumers. It contains the
following:

-! Si
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"Save the Coupons

We have about completed arrangements to offer the fol
lowing valuable premiums of Highest Quality to consumers
of

Wonder-nut

Oneida Community Par Plate
Primrose Pattern Silverware

Wear-Ever Aluminum Utensils
Saxon Dinner Dishes

In Sets and Pieces

Send for Premium Lists

They will be mailed to you as soon as
we get them from the printer.
Wonder-Nut Food Products Co.

Jefferson, Wisconsin
Prem. Dept."

It must be borne in mind that the trading stamp act is
an exercise of the police power and was enacted for the
protection of the public. Any person of average intelligence
receiving a coupon similar to the one submitted by you might
easily expect, upon, a casual reading of it, to have it redeemed
in "Rosem.ary pattern" silverware, and might continue to
make purchases from time to tim.e, relying upon this con
sideration. As stated by our court in a quotation froih
Rast V. Van Deman tfc Lewis Co., 240 U. S. 342, in the Wis
consin Trading Stamp Cases, 166 Wis. 613, 623;

" 'They rely upon something else than the article sold.
They tempt by a promise of a value greater than that article
and apparently not represented in its price, and hence it
may be thought that thus by an appeal to cupidity lure
to improvidence. * * "

The evil sought to be corrected by sec. 1747/n is not cor
rected by giving out coupons in all essential respects the
sam.e as before except for the words that the "coupon is void
wherever prohibited" and also carrjdng on its face its cash
value.

After the decision of State ex rel. Downey-Farrel Co. v.
Weigle, 168 Wis. 19, the companies interested desired to use
coupons similar to those set out on page 23 of the Downey-
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Farrell decision supra. This department rendered an opinion
to the effect that the fact that such coupons contained the
words "void where prohibited" did not render them lawful.
The following is quoted from VH Op. Atty. Gen. 594-595:

"* * * It is pointed out that the coupons now contain a
statement on their face that they are void where prohibited,
and hence that they are void and their cireulation inelTectivc
in this state. * * *.
"You are advised that the request made cannot lawfully

be granted. The consumers' coupons which the interested
parties thus desire to continue to send into this state do
not comply with the law. They are on their face redeemable
by a third party. In mij opinion they are not saved from this
criticism by the fact that they contain also a statement that they
are void where prohibited. * * *
"The circulation of such coupons in this state is sub

ject to another criticism. Though not intended to mislead
or defraiid the consumer, it would actually result in so
doing. The ordinary purchaser in Wisconsin of a product
containing such a coupon naturally assumes that it has been
placed there for his advantage. He reads on its face the
statement of its redemption value and the manner in which
he may ledecm it. Perhaps he has collected and redeemed
such coupons in the past. He naturally concludes that the
coupon would not be issued in Wisconsin at all if it was not
for use in the manner indicated. The words 'void wherever
prohibited,' if noticed at all, are meaningless in the face of
this natural assumption and of his ignorance of the law.
He is undeceived only after he has made a collection of the
coupons and sends them to the trading stamp company,
when he is informed that the coupons cannot be redeemed
because they have originated in this state. A person pass
ing through such an experience will most naturally con
clude that he has been tricked and misled in a wholly un
justifiable manner.
"Another objection to the suggested practice is that it

would open the door to the evasion of the statutes of this
state by the collection of these coupons in this state and the
forwarding of them to the trading stamp company for
redemption through and with the aid of a person residing
in an adjoining state. Instances of this have already come
to my notice."

You are therefore advised that the use of the coupon sub
mitted by you is a violation of sec. 1747/n.
JFB
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Elections—Public Printing—Election Notices—Fee for pub
lishing nolice of election which county clerk is required by
sec. 6.11, Stats., to publish is fixed by sec. 4275 and not sec.
6.22, Stats.; such publication includes full text of any con
stitutional amendment or referendum measure which is to

be voted upon.

May 23, 1921.

D. K. Allen,

District Attorney,
Oshlvosh, Wisconsin.

In your letter of May 5 you inquire as to the compen
sation to be paid to a local newspaper for publishing a notice
of referendum election on the prohibition enforcement act.
You enclose a copy of the notice and state that it was pub
lished ten times, and that you contend that under sec. 6.22
the maximum fee for the entire publication is $200.

In reply will say that sec. 6.22 refers only to notices of
election that are published pursuant to that section and
sec. 6.21. The notices so published consist simply of a
facsimile of the official ballot, and under sec. 6.23, subsec. (8),
the official ballot does not contain the full text of the con
stitutional amendment or other question submitted to
referendum, but merely a concise statement of the nature
thereof.

The notice which you enclose with your letter contains the
full text of the prohibition enforcement act, and was ob
viously not published under sees. 6.21 and 6.22, but under
sec. 6.11. This latter section makes it the duty of the county
treasurer to publish in not more than two newspapers the
notice received by him from the secretary of state with
regard to any referendum measure, and sec. 6.10 requires
that notice to contain the referendum measure in full.
Such notice must be sent to the county clerk between the
first of August and the first of September, and the county
clerk must publish it "forthwith" and continue the publi
cation once each week until election. Your county clerk
evidently complied fully with this requirement, as the notice
was published ten times, beginning August 31 and ending
November 1.
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Since the publication was made under sec. 6.11 and not
under sees. 6.21 and 6.22, the rates fixed in the latter section
do not apply and the lawful rate is fixed by sec. 4275, Stats.,
and consists of 75^ per folio for the first insertion and 50?i per
folio for each subsequent insertion.

I may add that the contention which you make was cor
rect up to 1909. Sec. 58, Stats. 1898, expressly provided that
constitutional amendments and other referendum questions
should be included in the notice of election provided for in
sec. 36 (now sec. 6.21); hence, as Attorney General Sturde-
vant ruled in 1906, Op. Atty. Gen. for 1906, 692 and 704, the
maximum compensation fixed by sec. 6.22 (which Avas then
sec. 37) applied to the full publication of constitutional
amendments and referendum questions. However, sec. 58,
Stats. 1898, was repealed by ch. 506, laws of 1909.
RMH

Counties—County Board—Public Health—County Nurse—
County board which fails to provide for county nursing
service after July 1, 1921, as required by sec. 1411n, Stats.,
subject to mandamus to compel making of such provision.

May 23, 1921.

Lynn H. Ashley,

District Attorney,
Hudson, Wisconsin.

In your letter of May 21 you state that your county board
has failed to make any provision for the appointment of a
county nurse as required by sec. 141 In, Stats., and you in
quire as to the effect of such failure and as to what the board
should do at this time.

In an opinion given to the state board of health April 22,
1921,* I held that the provisions of sec. 141 In were manda
tory from and after July 1, 1921, and that it would be un
lawful for any county board after that date, either to dis
pense with county nursing service already in existence, or to
fail to provide for such service if not already in existence.
Therefore, as to any county which fails to comply with the

•Page 418 of this volume.
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statute, the case would seem to be a proper one for an action
of mandamus to enforce compliance. Precedent for such
an action is found in Slaie ex rel. Owen v. Stevenson, 164

Wis. 569, where the attorney general was successful in an
action of mandamus to compel the county board to liold a
special meeting for the purpose of appropriating money to
build a bridge. The point was raised that a county board
could not be mandamused to hold a special meeting, but the
court held that a writ can properly be issued commanding
the performance of the duty at either a special or regular
meeting.

In my opinion, therefore, it is the duty of your county
board to hold a special meeting sometime before July 1
(unless an adjourned regular meeting is to be held before
that date) and make provision for the appointment of a
county nurse, and that if such provision is not made, the
board will be subject to mandamus after July 1.
RMH

Prisons—Prisoners—Public Officers—Sheriff—Under sec.
55.03, Stats., sheriff is entitled to reimbursement from county
for maintenance of prisoners committed to county jail
in civil contempt proceedings as well as criminal proceedings.

May 23, 1921.

R. T. Jackson,

District Attorney,
Mineral Point, Wisconsin.

In your letter of May 10 you inquire whether the sheriff's
fees and disbursements for making an arrest and his claim
for maintenance of the prisoner in county jail are proper
charges against the county where the arrest occurred in
civil contempt proceedings and not in a criminal proceed
ing.
With respect to the maintenance of the prisoner, after

he is adjudged in contempt of court and committed to the
jail, it is my opinion that the sherilT is entitled to be reim
bursed by the county under sec. 55.03, which provides:

"All charges for maintaining, while in county institutions,
convicts who have been sentenced to confinement in the
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state penal institutions, prisoners charged with oflenses
and duly committed for trial, prisoners committed for the
nonpayment of fines and expenses, and prisoners sentenced
to imprisonment therein, shall be paid out of the county
treasury; but no claim shall be allowed to any sheriff or
jailer for keeping or boarding any person in the county jail
unless such person shall have been committed thereto pur
suant to law."

There is nothing in this section which confines its opera-
ation to criminal cases. The words

"prisoners committed for the nonpayment of fines and ex
penses, and prisoners sentenced to imprisonment therein"

are entirely appropriate to a case of civil contempt, since
sees. 3489 and 3491 expressly authorize the couit to im
prison the defendant in such cases until he shall perform
the act or duty required of him, and pay such fine as shall
be imposed and the costs and expenses of the proceeding.
Furthermore, our supreme court expressly held, in Nickell
V. Waukcsha County, 62 Wis. 469, that the statute above
quoted, which was then numbered sec. 4947 and was in
slightly different form than at present, applied to civil
actions for the enforcement of a village ordinance. The
changes which have since been made in the statute do not
render the decision inapplicable to the statute in its present
form.

As to the sheriff's fees and disbursements in making the
arrest and confining the prisoner, such fees and disburse
ments are allowable to the extent that they are expressly
authorized by sec. 59.28, Stats. Thus I should say that the
fees allowed by subsecs. (1), (2), and (28) would be allowable;
also subsec. (24) if the arrest was made with the aid of the
county; also subsec. (32) if the sheriff attended in court with
the prisoner. The civil contempt statutes (sees. 3483 to
3487) contemplate that all these services shall be performed
by an "officer," and sec. 59.23 designates the sheriff as the
officer to perform such duties in circuit court.
RMH



Opinions of the Attorney-General 563

Constitutional Law—Intoxicating Liquors—Interpretation
of Bill No. 16, A., known as Matheson bill.

1. Permit may be issued to corporation.
2. Non-intoxicating beverages are such as contain al

cohol, but not to exceed of 1% by volume.
3. "Proper county" in sec. 1569-17 is interpreted to be

county from which shipment is made and also county to
which intoxicating liquor is sent.
4. Deputies appointed by prohibition commissioner may,

perform any and all duties that may be performed by com
missioner, provided they are not contrary to orders of com
missioner.

5. Manufacture of wines for private use in home is pro
hibited.

6. No search warrant can be issued to search dwelling
place occupied as such unless it is being used for unlawful
sale of intoxicating liquors or unless it is in pail used for
some business purposes.

May 24, 1921.
Honorable John J. Elaine,

Governor.

In your communication of May 21 you have submitted a
number of questions relative to the interpretation of Bill
No. 16, A., knovm as the Matheson bill.

1.

You first inquire whether a permit may be issued by the
prohibition commissioner to a corporation in view of the
fact that, as you put it, the matters to be stated in the ap
plication for a permit under sec. 1569-8, as amended by sec.
3 of the bill, are incapable of being slated l)y a corporation.

Sec. 1569-7 (sec. 2, p. 3) provides that the commissioner
may issue permits to "persons." Subsec. (5), sec. 1569-1
(sec. 5, p. 9 of the bill) provides that the word "persons"
shall include corporations. Sec. 1569-8, as am.ended by
sec. 5 of the bill, requires the applicant for a permit to state
in his application (a) that he is a citizen of the state and has
resided in it for twelve months, (b) that he has not been
convicted of violating the liquor laws within two years.
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(c) that he is of good moral character and in good standing
in his profession or business and will not violate any of the
provisions of the liquor laws, and (d) that he is not of in-
tem.peratc habits nor addicted to the use of narcotic drugs.
If the applicant is a druggist, the application must contain
certain agreements on his part as to the persons to whom he
will sell, the amount of alcohol he will keep on hand, and as
to the keeping of records and the making of reports with
reference to his sales of liquor.

All of these statements can be made by corporations as
well as natural persons, except the statements with reference
to moral character and standing and temperate habits.
As to the matter of citizenship and residence, it is well es
tablished that a corporation can be deemed to have both
citizenship and residence for the purposes of a particular
statute. 1 Fletcher Cyc. Corp. sec. 387. As to past con
victions of crime, a corporation can commit crimes and be
convicted thereof under sec. 4734, Stats. As to the agree
ments not to violate the laws, and the special agreements
required to be made by the druggists, there is, of course,
no reason why a corporation cannot enter into such agree
ments. It is to be noted that the term "druggist" is defined
in sec. 1569-1 as amended as the proprietor of a retail drug
store and thus may be a corporation as well as an individual.

Does the fact that there are two questions covered by
the application which a corporation cannot answer—i. e.,
the questions as to moral character and temperate habits—
indicate a legislative intent that corporations shall not be
granted licenses? In my opinion, it does not, in view of the
express provision in sec. 1569-1 that the word "persons"
shall include corporations. The existing statutes with refer
ence to the licensing of detective agencies (sec. 1636-12/7?)
and of employment agencies (sec. 2394-93) require the appli
cant to be of good moral character, yet each of these statutes
provides for licensing corporations as well as individuals.
Sec. 1569-7 (sec. 3, p. 3 of the bill) authorizes the prohibition
commissioner to prescribe general rules and regulations, and
sec. 1569-9 (sec. 5, p. 12 of the bill) permits him to demand
additional proof from the applicant. In view of these powers
of the commissioner, the act will not be weakened by treat
ing as surplusage, in cases where the applicant is a corpora-
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tion, those portions of sec. 1569-8 which require the appli
cant to make statements in regard to his character and
habits. I therefore conclude that the legislative intent is
that corporations as well as natural persons shall be eligible
to secure permits.

It may be well to note that, under the excise law as it
read prior to the enactment of the Mulbcrger law, this de
partment ruled that a domestic corporation may be licensed
to run a saloon, and that it may receive more than one license.
See opinion of Judge Owen in IV Op. Atty. Gen. 503.

2.

You also inquire as to the meaning of the words "non-
intoxicating beverages" as sometimes used in connection
with the following words: "non-intoxicating beverages as
defined in section 1569-3 hereof." You state that sec.
1569-3 (p. 6) does define liquors, or the words "intoxicating
liquors" but does not define non-intoxicating liquors or
beverages. The definition referred to a number of times in
this bill, as given in sec. 1569-3 (sec. 4 of this bill), is as
follows:

"The word 'liquor' or the phrase 'intoxicating liquor,,
within the purview of the 18th amendment to the consti
tution of the United States and the provisions of sections
1569—1 to 1569—42, inclusive, shall be construed to be and
include all liquors and drinks of whatsoever name or de
scription, including patent or proprietary medicines, capable
of being used as a beverage containing more than one-half
of one per centum of alcohol by volume."

While this defines the word "liquor" and the phrase
"intoxicating liquor" in express terms, it may be said to
indirectly define what is meant by non-intoxicating bever
ages also. In other words, the liquors and drinks referred
to in said section arc non-intoxicating beverages when they
contain alcohol not to exceed one-half of one per cent by
volume.

But in sec. 1569-13, subsec. 1 (sec. 3, p. 4), we find the
following:

"No person shall sell, vend, or traffic in fermented malt
or vinuos non-intoxicating beverages as defined in section
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1569—3, without a license as provided in subsection 2 of this
section, for which license there shall be a fee of not less than
fifty dollars nor more than one hundred dollars."

That a non-intoxicating beverage must be a beverage that
contains some alcohol is clearly indicated by the adjectives
used here. It must be a fermented malt or vinous non-

intoxicating beverage in order to come under the purview
of this section, which prohibits its sale without a license.
It thus clearly appears that beverages like milk, unfermented
wine and cider, lemonade and other drinks not containing
any alcohol are not included in the term non-intoxicating
beverages, within the purview of the Matheson bill. The
authors of this bill undoubtedly had in mind the following
part of the opinion of Judge Timlin in Pcnnell v. Siaie, 141
Wis. 35:

"The word 'liquor' in a statute regulating or forbidding
the sale of intoxicants should be taken to mean an alco
holic beverage. Cent. Diet.; Standard Diet.; People v.
Crilley, 20 Barb. 246; U. S. v. Calm, 2 Ind. Terr. 474, 52
S. W. 38. The associated word 'drinks' in such statute
means an alcoholic beverage. Stale v. Oliver, 26 W. Va. 422.
Alcohol is a product of fermentation. Malting is a process
preliminary to fermentation. Alcohol is separated, not
produced, by distillation, and the liquor thus separated
containing a percentage of alcohol is called spirituous liquor.
Where there is no such separation, but the alcohol produced
by fermentation remains in the liquid drawn off from the
malt, the product is called malt liquor."

The interpretation of the words "non-intoxicating bev
erages" as used in this bill is, for all practical purposes, the
same as the interpretation given for the same language in
the Mulberger law by your opinion while attorney general
to the district attoniey of Waupaca county, under date of
January 21, 1920, to which you refer in your inquiry, IX
Op. Atty Gen. 42.

3.

You direct my attention to the following provision of
sec. 1569-17 (sec. 6, pp. 23-24):

"Every railroad company, express company, or other
common carrier, that carries or transports any liquors shall
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correctly keep a record of such liquors. Such record shall
be typewritten or in a clear and legible hand and shall con
form as nearly as can be to the record required to be kept
on the same subject by the laws of the United States. Such
record shall be sent to the county clerk of the proper county
not later than the tenth day of each month for the calendar
month preceding."

You inquire what is the proper county herein referred to.
The manifest purpose of this provision is to preserve evi

dence and notify the proper ofTicials as to illegal shipments
under this law. Prosecutions for a sale of liquor may be
made in the county in which shipments are made by common
carrier and also in the county to which the illegal shipments
are made. Sec. 1569-24 (sec. 6, p. 25). The railroad
officials have knowledge of these two counties when the
shipment is made. A prosecution may also be had in the
county where the sale is made, but the railroad officials will

seldom, if ever, have knowledge as to the location of the
illegal sale, if it occurs in a county different from that in
which the shipment is made or the county to which it is
made. I believe that the proper county in which the record
should be sent to the county clerk is the county from which
the shipment is made and also the county to which it is
sent. It is true that the statute uses the words "proper
county" in the singular, but this may be extended and ap
plied to several counties, under subsec. (2), sec. 4971.

4.

You direct my attention to subsec. 4, sec. 1569-5 (sec. 4,
p. 8), which provides that the deputies appointed by the
prohibition commissioner

•'may perform all or any of the duties herein provided to be
performed by the commissioner."

You state that, literally construed, this means that each
deputy has the same power as the commissioner has, and
you inquire what construction I place upon this provision
and what specific powers the deputies would have under
such construction.
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This is a common provision, often found in our statutes.
Itmeans exactly what it says:every act that the commissioner
can do in his official capacity can be done by him through a
deputy. Of course, a deputy has no powers to do an>i.hing
in his official capacity against the orders of the commis
sioner. The commissioner is the head of the office, and any
specific powers conferred upon hiffi may be exercised by
the deputy, provided they are not contrary to the orders
of the commissioner. This same provision is found in the
Mulberger law.

5.

You inquire whether, under the provisions of this bill,
any person has the right to manufacture for his own use or
for the use of him,self and family, any wines, such as may
be made out of grapes, clover, dandelions, elderberries, and
wines made from, other products, assuming, of course, that
such wine is made for private use, and not for barter or sale,
and contains alcohol not in excess of one-half of one percent.

In answer to this question, I will say that on this point
there has been no material change from the Mulberger law.
Before the passage of the Matheson bill, in an opinion on
the same question, raised with reference to the Mulberger
law,*this department held that intoxicating liquors could
not be manufactured for home use, and the same ruling must
be made under this law. This infant industry, home brewing,
distilling, etc., is no more protected under the Matheson
bill than it was under the Mulberger law.

6

You also inquire:

"If the bill prohibits the manufacture of such wines, has
the prohibition commissioner, his deputies, or any officer,
the right to search a private dwelling undei the process of a
search warrant?"

This question must be answered in the negative. The
bill under consideration authorizes a search only where

*Page 484 of this volume.
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premises are being used for unlawful sale of intoxicating
liquor, by the following provision of subsec. 4, sec. 1569-21
(sec.-5, p. 21 of the bill), which reads:

"* * * No search warrant shall issue to search any private
dwelling occupied as such unless it is being used for the
unlawful sale of intoxicating liquor, or unless it is in part
used for some business purpose such as a store, shop, saloon,
restaurant, hotel, or boarding house. The term 'pi'ivate
dwelling' shall be construed to include the room or rooms
used and occupied not transiently but solely as a residence
in an apartment house, hotel, or boarding house. The
property seized on any such warrant shall not be taken from
the officer seizing the same on any writ of replevin or other
like process."
JEM

Corporations—Words and Phrases—"Net profits for the
two years," as used in sec. 1753-49, subsec. (2), subd. (a),
referring to eligibility of securities to class A under securities
law, refers to net profits for each of two years.

May 24, 1921.
G. S. Canright, Director,

Securities Division,

Railroad Commission.

In your letter dated May 25, but received yesterday,
you inquire as to the proper interpretation of that portion
of sec. 1753-49, subsec. (2), subd. (a), Stats., which places
in class A the securities of a company whose

"property, business or industry, has been in continuous
operation not less than two years and which has shown net
profits for the two years preceding the application for a
permit"

of not less than one and one-half times the annual interest

charges, in the case of interest-bearing securities, and not
less than one and one-half times the annual dividends, in
the case of preferred stock, and not less than three per cent
in the case of common stock. The question is whether the
phrase "net profits for the two years" means net profits for
each of the years, or the sum of the net profits for the two
years, or an average of the net profits of those years.
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The second interpretation may be dismissed mthoiit hesi
tation. The basis, for determining whether securities are
in class A or not is the relation which the net profits for two
years bear to the annual interest requirements or dividend
requirements, as the case may be. It cannot have been the
legislative intention that the profits for two years should be
added together and then compared with the interest or
dividend requirements of a single year; for if they could, then
a company which had earned only seventy-five per cent of
its interest requirements each year for two years would be
entitled to a class A rating, although the statute purports to
give the rating only to securities "based on established in
come."

As between the first and third of the interpretations sug
gested above, there is little to choose, so far as the language
of the statute is concerned. The words "net profits for
two years" are ambiguous. Whether we construe them as
meaning ̂ 'average net profits for two years" or as meaning
"net profits for each of two years," in either event a new word
must be inserted in the phrase, and the question is which
word the legislature would have inserted if its attention had
been called to the ambiguity before the statute was finally

passed.

A good deal of light is thrown on the subject by considering
the expressed purposes of the classification of securities.
Securities in class A are those which are "based on es

tablished values or income." In so far as they represent a
lien on real estate incumbcred to not over sixty per cent of
its value, they are deemed to be based on "established
values." In so far as they represent an earning power which
"for the two years preceding" has resulted in net profits of
one and one-half times the interest or dividend requirement
on the securities issued and to be issued, they are deemed to
be based on "established income." It is very apparent that
two years is at best a very short period in which to determine
whether income is "established." If the earnings of the
two years may properly be averaged, then the requirements
of the law can be met by showing no profits at all during one
year and profits equal to three times the interest or dividend
requirements during the other year. Such a showing would
indicate a fluctuating rather than an established income.
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And if the year of no profits happened to be the second year,
the result would be that a concern without any present net
earnings at all would have its securities admitted to the classi
fication of .securities based on "established income." Such

a result certainly would not tend to effectuate the purposes
for which the law was enacted.

It is quite possible that the interpretation which requires
the earnings of each year to reach , the statutory standard
will result in serious hardships to companies which have had
high earnings for a long series of years but, through some
casualty or otherwise, have happened to fall slightlj-^ below
the standard during one of the two years immediately pre
ceding the making of application to the commission. It
may truthfully be claimed by those companies that their
history shows them to be companies of established income,
amply sufficient to bring the securities within the purposes
for which class A was created. Such a contention, however,
can properly be addressed only to the legislature, since the
wisdom displayed by it in fixing so short a period as two
years for determining "established income" is no concern
of those who are called upon to construe its enactments.
The fact is that a two-year period has been fixed by law, and
that that is so short a period as to be quite useless in deter
mining whether income is "established" unless the law is
construed to apply to the income of each of the two years.

It is my opinion, therefore, that the words "net profits for
the two years preceding the application for a permit" should
be construed as relating to the profits for each of the two
years, and not to the average profits or the total profits of
the two years.
RMH

•<
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Public Officers—Constable—Vacancies—S was elected
constable and served his term and more; his successor was

elected but did not qualify; and when time to qualify had
passed, town board appointed 0 as constable and he
qualified, but 5 still insisted he was constable because no
successor had been elected. Held that 0 is in and S is out

as constable at Spring Bi'ook.

May 24, 1921

William E. Pors,

District Atlorneij,
Shell Lake, Wisconsin.

I learn from your letter and enclosure that 5 was elected
constable and qualified and served his full term, and now
claims that' he is still constable in Spring Brook, notwith
standing the fact that the town board has appointed 0 to
fill the same office, and 0 has qualified and claims to be a
full-fledged de jure constable.

S and 0 both claim., ex officio, a piece of mail received at the
Spring Brook post office and addressed to the "constable."
The postmaster is in a quandary as to which should get
such mail. He pleads with you "for the love of Mike" to
tell him P. D. Q. which one, of right and by law, holds the
"most honored, distinguished and much contested office"
of chief constable of Spring Brook; and you have relayed his
S. 0. S. to this office. In the meantime the postmaster is
withholding that piece of mail from both, thereby, perhaps,
staying the avenging hand of justice while crime stalks
brazenly about the place.

ImmediatelY upon receipt of your message the office
taclded the problem in earnest and has now reached the
conclusion that 0 is constable at Spring Brook, and that he is
so by the authority of the constitution and the statutes of
the state of Wisconsin and the solemn act of the town board

of supervisors of Spring Brook appointing him. And so you
will wave the answer back to the federal authority at Spring
Brook "0 holds the office."

Sec. 9, art. XIIl, Wis. Const., declares:

"All * * * town * ♦ * officers, whose election or ap
pointment is not provided for by this constituUon shall be
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elected by the electors of such * * * towns * * * or ap
pointed by such authorities thereof as the legislature shall
designate for that purpose."

The constitution does not provide, in terms, for Lhe elec
tion of constables. The office of constable existed at the

time the constitution was adopted. Wherefore, it follows
that constables in towns shall be elected by the town electors
or appointed by such local authority as the legislature has
designated. State ex rel. Hessei) v. Daniels, 143 Wis. 649.
The legislature has fixed the term of a town constable at

one year "and until his successor is elected and qualified"
(sec. 60.22, Stats.), and the legislature has declared that
every such public office shall "become vacant" on the happen
ing of any of ten named events, of which the following is one:

"(7) The neglect or refusal of any person elected or ap
pointed * * * to take and file his official oath or to execute
* * * his official i)ond, if required, or to file the same or
either thereof in the manner and within the time prescribed
by law." Sec. 17.03.

This is the statute that puts S out of the constable busi
ness. His successor was elected in legal manner and at the
proper time by the town meeting but neglected to •qualify
and the time for qualifying has long since expired. When the
time for the newly elected constable to take and file his
official oath expired without his having taken or filed his
oath, then it was that the office of constable of Spring Brook,
in the language of the law, "became vacant,"and being
vacant, at least to the eye of the law, it was the right—in
fact, it was the duty (the law abhoiTing a vacuum)—of the
town board of supervisors to fill the vacancy, for so the
statute reads. The legislature has designated that board as
the local authority which shall appoint to fill a vacancy in
this office:

"Vacancies in town offices shall be filled as follows:
"(1) In the town board, by the remaining supervisors and

the town clerk * * *. Vacancies in other elective town
offices shall be filled by appointment by the town board
* * Sec. 17.25.

It seems that S says:
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"I was regularly elected and duly qualified. The statute
says my term continues until my successor is elected. 0
was not elected; he was only appointed. Therefore I stay
on the job till the town meeting elects my successor and he
qualifies."

Unfortunately for S—fortunately for 0—^that argument
was made some time ago, in the supreme court, and was
there K. O.'d. In Stale ex rel. Schommcr v. Vandenberg, 164
Wis. 623, 630, the court said that his contention, based upon
the statutory provision that he

" 'shall hold until his successor is elected and qualified,'
excludes one who has been appointed and has qualified from
lawfully holding the office must be held to be without force,
because if sound it would render those provisions of the
statute providing for an appointment meaningless. The
words quo Led must be held to include an appointee as well
as one elected in order to give full force and effect to all the
statutory provisions relating to the incumbency of the
office."

We think that settles it, because we do not see how S is
going to get around it.
We might also add, by way of fortifying the position of

the present attorney general, that this opinion is in harmony
with those expressed upon the subject by previous admin
istrations. VIII Op. Atty. Gen. 18; YI Op. Atty. Gen. 106.
EEB

Appropriations and Expenditures—Prisons—State Prison
—^Binder twine plant of state prison is prohibited by sec.
20.73, subsec. (4), Stats., from purchasing an automobile
truck without authorization of emergency board created by
sec. 20.74.

May 25, 1921.

Board of Control.

I have your letter of May 24 asking whether the binder
twine plant of the Wisconsin state prison can purchase a
truck from its revolving fund without authority from the
legislature or from the emergency board. I assume you
refer to an automobile truck.
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Your inquiry must be answered in the negative. Sec.
20.73, subsec. (4), Stats., provides:

"No automobile shall be purchased for any department,
board, commission, or institution of the state, without
specific statutory authority therefor or the authorization
of the emergency board, as provided by section 20.74."

No specific authority for the purchase of an automobile
is contained in the statute which creates the revolving fund
of the binder twine plant. That statute, which is sec. 20.17,
subsec. (19), provides:

"For the binder twine plant at the state prison, from time
to time, sums equal in amount to the moneys derived from
Uie sale of the manufactured products of said plant and paid
into the general fund, to be used as a revolving appropria
tion for operation, purchase of raw materials, carrying,
handling and marketing the products of said plant; but
whenever said revolving appropriation exceeds six hundred
thousand dollars such excess shall revert to the general
fund. * *

It is true that this statute authorizes the revolving fund
to be used for "operation" and for "carrying * * * "the
products of said plant" and undoubtedly this language
would ordinarily authorize the purchase of an automobile
truck as a necessary and convenient means of carrying the
products of the plant. Such authority, however, would rest
upon implication and would not constitute the "specific
statutory authority" which is required by sec. 20.73, subsec.
(4). ■
The board of control appropriation statute (sec. 20.17)

contains numerous instances of such specific authority to
purchase automobiles: for instance, under subsec. (3), subd.
(bf), for the noilhem hospital; under subsec. (6), subd. (bf),
for the school for the blind; under subsec. (8), subds. (g) and
(h), for the tuberculosis sanitorium; and under subsec. (10),
subd. (e), for the home for feeble-minded.
RMH
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Contracts—Public Officers—Couniij Board—Member of
county board is disabled by sec. 4549, Stats., from bidding
upon contract for federal aid highway construction, though
county appropriation therefor was made prior to his election
to ofTice.

May 25, 1921.

Orrin H. Larrabee,

District Attorney,
Chippewa Falls, Wisconsin.

In your letter of May 13 you state that a member of your
county board of supervisors, who was elected to that ofTice
only last month, desires to bid on a contract for federal aid
highway construction, for which your county board made
an appropriation last November. You inquire whether there
is any objection to his taking such a contract.

In reply you are advised that such an act on his part would
be a clear violation of sec. 4549, Stats., which, omitting the
portions not applicable to the case, reads as follows:

"Any officer, » * * of any county, * * * who shall have,
reserve or acquire any pecuniary interest, directly or indi
rectly, present or prospective, absolute or conditional, in
in any way or manner, in any purchase or sale of any personal
or real property or thing in action, or in any contract, pro
posal or bid in relation to the same, or in relation to any
public service, * * * made by, to or with him in his official
capacity or employment, or in any public or official service,
* * * shall be punished * * etc.

While this statute was construed by our supreme court,
in Menasha Wooden Ware Co. v. Winter, 159 Wis. 437, 453,
as not prohibiting the furnishing of personal services to
the county (or town, as it happened to be in that case), the
court in the same case made it clear that so far as the furnish
ing of any kind of properly was concerned, the statute must
be given full effect, not only as a penal law, but as rendering
the prohibited contract entirely void. A contract for high
way construction, of course, involves the furnishing of
property as well as services.
The fact that the appropriation was made by the county

board before the gentleman in question was elected to mem
bership upon it is immaterial. The thing that is prohibited
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is the having, reserving or acquiring of any interest in the
contract. Accordingly Attorney General Owen held in III
Op. Atty. Gen. 723, that the ma^'or of a city was guilty of
malfeasance under sec. 4549 in continuing to be a stock
holder in a corporation which was furnishing water and light
to a city under a contract executed before he was elected
mayor. If it is unlawful for a person to remain interested in
a pre-existing contract after he has been elected to office,
then all the more clearly is it unlawful for him to enter into
such contract after he has taken office.

The fact that the highway on which the work is to be done
is a federal aid highway does not change the situation. Sec.
1314, subsec. 1, provides that federal aid money shall be
expended only on state trunk highways. Subsec. 2 provides
that the county shall pay one-third of the construction cost.
Sec. 1315, subsec. 7, requires the county to acquire and take
title to any lands or right of way necessary for the location
or widening of the highway. Thus there is no question but
that the furnishing of material tb be placed in a state trunk
highway is a furnishing of material to the county, although
under sec. 1316 the formal contract is simply between the
state and the contractor.

RMH

Public Ojficers—Real Estate Brokers' Board—Real Estate
Licenses—In determining upon revocation of license, real
estate brokers' board may consider evidence of fraud com
mitted prior to enactment of statute under which board
operates.

May 25, 1921.
Wisconsin Real Estate Brokers' Board.
In your letter of May 12 you inquire whether subsec. (17),

sec. 1636-225 authorizes your board to revoke a real estate
broker's or salesman's license for fraudulent practices com
mitted prior to the enactment of the law creating your board.
Subsec. (17) provides that your board may revoke any
license, if, after due hearing it shall be determined that the
holder of the license:

"(a) Made a material misstatement in the application
for such license; or,
19



578 Opinions of the Attorney-General

"(b) Has been guilty of fraud or fraudulent practices;
or,

"(c) Has demonstrated un trustworthiness or incompe-
tency to act as a real estate broker in such manner as to
safeguard the interests of the public; or,
"(d) Has violated any provision of this section."

To answer your inquiry we must consider, first, whether
it would be constitutional to determine an applicant's
right to a license on the basis of his conduct priot to the
enactment of the statute, in view of the fact that the statute

is a cWminal one and the constitution prohibits the enact
ment of ex post facto laws; and, second, if therfe is no con
stitutional objection, whether it is proper to construe the
statute as applying to offenses committed before its en
actment.

The constitutional question seems to be fully answered by
the case of Hawker v. New York, 170 U. S. 189. It was there
held that sec. 10, art. I, U. S. Const., which prohibits states
from enacting ex post facto laws, was not violated by a law
making it a misdemeanor to practice medicine without a
license and making a previous conviction of felony a bar to
the granting of such license. The court held that since the
statute was enacted in the exercise of the state's police
power, and the provision as to previous conviction of felony
was inserted merely by way of determining the present
fitness of the applicant to receive a license, and not by way
of further punishment for the felony, the law was not an
ex post facto law. The court said, p. 196:

"We must look at the substance and not the form, and
the statute should be regarded as though it in terms de
clared that one who had violated the criminal laws of the
State should be deemed of such bad character as to be unfit to
practice medicine, and that the record of a trial and con
viction should be conclusive evidence of such violation,"

and, further, the court said, p. 197:

"It is no answer to say that this test of character is not
in all cases absolutely certain, and that sometimes it works
harshly. Doubtless, one who has violated the criminal
law may thereafter reform and become in fact possessed of
a good moral character. But the legislature has power in
cases of this kind to make a rule of universal application,

b'
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no inquiry is permissible back of the rule to ascertain
whether the fact of which the rule is made the absolute test
does or does not exist."

The remaining question is whether the authority of the
board to revoke a license, if the licensee "has been guilty of
fraud or fraudulent practices," should be construed as ap
plying to fraud committed before the law was enacted. On
the one hand, we have no intimation in the language of the
statute that the board is to be limited as to the time within
which the offense was committed; on the other, we have the
general principle of statutory construction that statutes are
not to be construed retrospectively unless the purpose of
the legislature to give them such effect is expressly declared
or necessarily implied from the language used. However,
the case of Hawker v. New York, above cited, demonstrates
that a construction of the statute which merely makes the
commission of past offenses evidence of present unfitness is
not in fact a retrospective construction.
The purpose of the real estate brokers' law is amply set

forth in the law itself, being simply to so regulate the real
estate business that no one shall engage in it who is not

"trustworthy and competent to transact the business * * *
m such manner as to safeguard the interests of the public."
Sec. 1636-225, subsec. (5).

Until the board is satisfied of these qualifications, no license
can issue in the first instance. If, after issuing a license, the
board becomes satisfied that these qualifications do not
exist, the license may be revoked. The trustworthiness of a
person is very largely to be determined by his past conduct.
Fraud committed by him at a remote period in the past may
be little or no evidence of present untrustworthiness, but
fraud committed within recent years, especially if of an
aggravated or repeated character, may be very strong proof
that the individual is not now trustworthy. The statute
was passed in July, 1919. It is quite possible that fraudulent
acts committed prior to that date might be of such character
or frequency as to warrant the board in finding untrust
worthiness as a present fact. I am convinced that so far
as the granting of licenses is concerned, there is nothing to
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prevent the board from considering fraudulent acts com
mitted by the applicant before the passage of the kw.

If such past offenses may be considered in deciding upon
the granting of the license, the same reasoning would war
rant their consideration in determining whether the license
should be revoked. While the board has ample power to
make investigations before granting licenses, it cannot be
expected that notice of the pendency of the application will
reach all persons who have knowledge of the past practices
of the applicant. It would be a narrow and obstructive
interpretation of the statute which would make the action
of the board in granting a license conclusive upon the board
as to the applicant's fitness at that time, regardless of any
information which may later reach the board on the subject.
The legislature, in stating the grounds on which licenses may
be revoked and placing no limitation of any kind on the time
within which the offenses must have been committed, surely
did not intend to restrict the board to offenses committed
since the granting of a license.

It is my opinion, therefore, that evidence sufficient to
satisfy the board that the license should not have been issued
at all, because of the untrustworthiness or incompetency of
the licensee, is sufficient to warrant revocation of the license,
and that evidence of fraud or fraudulent practices, whethei
committed before or after the passage of the act, may in a
given case be sufficient proof of present untrustworthiness
to warrant either the refusal of a license or the revocation of
the license already issued.
RMH

Taxation—Inheritance Taxes—Statute of Limitations
Proceedings to determine and enforce inheritance taxes are
not defeated by delay in instituting same; taxes remain lien
till paid (sec. 1087-5). Sec. 4229, Stats., does not apply.

May 26, 1921.

Easton Johnson,
District Attorney,

Whitewater, Wisconsin.

More than ten years ago a resident real estate owner of
your county died and no adminstration upon his estate has
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been commenced or had and no proceedings have been in
stituted to determine Ihe inheritance taxes due upon the
transfer of the decedent's estate. The question arises as
to whether the county or the state can enforce the payment
of the inheritance taxes, if any, which became due upon the
transfer of said estate in view of sec. 4229, Stats., and you
ask for the opinion of this department on that question.
You are advised that those inheritance taxes constitute a

lien upon said real estate and that said lien is enforceable
by the state and county.
The inheritance tax statutes impose a tax upon the trans

fer of the title to Wisconsin realty either by will or by the
intestate laws. Sec. 1087-1.

"(1) All taxes imposed by this act shall be due and pay
able at the time of the transfer * * * and every such tax
shall be and remain a lien upon the propeiii/ transferred until
paid, and the person to whom the property is transferred
and the administrators, executors, and trustees of every
estate so transferred shall be personally liable for such tax
until Us payment." Sec. 1087—5, Stats.

Certainly the language used does not suggest any time
limit against the lien and the right of the state and county
to the payment of the tax. The inheritance tax act was
passed long after the enactment of the general statutes
limiting the time for the commencement of actions. The
lien commences at the time of the transfer and it remains a

lien on the properly transferred "until paid." In no place
in the act is there any provision which even calls to mind
the idea of a limitation of the time within which the public
authorities must act in order to have the tax determined and

compel its payment.
Sec. 1087-17 empowers the special administrator of the

proper county to make application to the county court for
the adjustment and payment of inheritance taxes that may
be due or to determine that no lax is due, when those who are
entitled to apply for administration have failed to make
application for sixty days, or when administration has been
completed without determining the tax, or when a certificate
of heirship has been applied for under sec. 2276a, or when a
foreign will has been recorded, as provided in sec. 2295.
Obviously there is no statute limiting the time within which
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application may be made under sec. 2276a to the county
judge for a certificate of heirship, and that section forbids
the granting or issuing of the certificate until it appears that
no inheritance tax became due on the transfer or that such

tax was paid. In this particular case should application be
made to the court for a certificate of descent under this

section at this time (confessedly it can now be made), it will
be necessary before obtaining the certificate to determine
and pay the inheritance tax.

So, too, there is no limit to the time when a foreign will de
vising lands in this state and the probate thereof, duly au
thenticated, may be recorded in the office of the register
of deeds of the county in which the land is situated. There
fore, if in this instance the owner of the land had chanced to
be a nonresident and had devised these lands, the will being
admitted to probate in the state of the testator's domicile
but not yet recorded in the office of the register of deeds of
Walworth county, such will and the probate thereof could
now be recorded, and under the express provisions of sec.
1087-17, subsec. 1, the public administrator could institute
the proper proceeding in the Walworth county court to have
the inheritance tax determined. There is no reason why the
tax could be determined and enforced under the circum

stances just stated and still not be determinable or enforce
able under the actual facts of this case.

"Where the statute makes the lien of taxes perpetual, or
declares that it shall continue until the taxes are paid, no
statute of limitations or delay in enforcement can be in
voked against proceedings to enforce the lien." 37 Cyc.
1147.

As supporting the text just quoted many decisions are
cited in Note 49, and among those decisions the following
are believed to fully support the text: Walls Couniij v.
Mcllenry, 74 N. W. 241, 247 (N. D.); Auditor-General v.
Carpenter, 101 N. W. 1025 (Mich.); Downing v. Lucy, 141
N. W. 183; Waikins v. Couch, 120 N. W. 485 (la.); Lewis
V. Rolhchild, 28Pac. 805 (Cal.); Hayden v. Fosfer, 30 Mass.
492.

A similar question was recognized and commented on,
though not decided, in In re Strung, 102 N. Y. S. 1062,1064,
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by the appellate division of the supreme court. Referring
to the question the court said:

"Under the taxable transfer act the tax is made a lien
upon the property, 'to remain until the same is paid,' and
it may be fairly questioned if a statute of limitations could
be construed to bar an action or proceeding to foreclose a
lien which is to continue until the tax is paid."

It is believed that sec. 4229, Stats., does not apply for the
reasons already given, and for the further reason that said sec
tion applies to aclions only and does not apply to special pro
ceedings, and that the determination by the county court 6T
inheritance taxes is a special proceeding and not an action,
if it is indeed a judicial proceeding at all.

"Section 2594. Remedies in the courts of justice are
divided into:
"(1) Actions.
"(2) Special proceedings."

"Section 2595. An action is an ordinary proceeding in a
court of justice by which a party prosecutes another party
for the enforcement or protection of a right, the redress or
prevention of a wrong, or the punishment of a public of
fense."

'■'Section 2596. Every other remedy is a special pro
ceeding."

"Section 2597. Actions are of two kinds:
"(1) Civil.
"(2) Criminal."

Ch. 129, Stats., relates to costs allowed in courts of
record. Sec. 2918 originally made no mention of special
proceedings. It referred merely to actions at law and equi
table actions. It said

"Costs shall be allowed of course to the plaintiff in an action
* * * upon a.recovery,"

with a provision that in equitable actions costs should be
in the discretion of the court. Sec. 2920 provides that costs
should be allowed of course to the defendant in

"the actions mentioned in the two preceding sections unless
the plaintiff be entitled to costs therein."
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Under these cost sections which specifically referred or men
tioned actions the court repeatedly held that no costs could
be taxed under or by virtue of those sections in a special
proceeding. Cornish v. Raihvay Co., 60 Wis. 476, 478;
Wisconsin Central Railway Co. v. Kneale, 79 Wis. 89, 96;
In re Assignment of Ellis, 97 Wis. 88; Hughes v. Railway Co.,
126 Wis. 525, 536.
And because costs provided merely in actions were not

recoverable in special proceedings, the statutes before men
tioned were aniended so that now we find in subsec. (7),
sgc. 2918 that in all

"special proceedings costs may be allowed or not to any
party, in whole or in part, in the discretion of the court."

The amendment extending the statute to special proceedings
emphasizes the point before made that in the statutes the
word "action" is to be understood according to its statutory
definition unless there is something in the statute which
compels that a different meaning be attributed to that word.

In the Cornish case, which was a suit to condemn lands
for railroad purposes, the opinion considers sec. 2861, which
provides that the clerk must enter judgment in conformity
with the verdict unless the court directs othenvise and says:

"This duty of the clerk is clearly limited by these sections
to actions for recovery of money, and the above statute of
1882 speaks only of 'accrued costs in the action,' in which
the clerk may enter the judgment.
"It is very clear from these statutes, construed together,

as they should be, that the law * * * above cited, has no
application to the proceedings in this record. It is not an
action for the recovery of money, most certainly, and it is
not an action, in the general sense of the word, for any pur
pose."

Following this, the court quotes from the statutes which
define and classify remedies in courts of justice.

Wisconsin Central Railway Co. v. Kneale, supra was a con
demnation proceeding in the circuit court wherein the pe
tition to condemn was denied with costs to the land owner

who resisted the proceedings. The supreme court, after
stating that it is only reasonable that compensation to some
extent be made to the defendant but that the right to re
cover costs is statutory, said:
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"If, therefore, the statutes in regard to costs do not apply
to a case of this kind, the court had no power to award them
to the respondent. There is nothing in the act which regu
lates these proceedings which awards costs to the successful
party, or to either party. The only other general statute
declaring when costs may be awarded to a party is ch. 129,
R. S. 1878. This chapter only awards costs to a parly to an
action. Is the proceeding by the railroad company to con
demn lands for its use an action within the meaning of said
chapter? This question has been answered by this court
in the negative. [Citing the Cornish case and two other
cases.] These cases hold that a proceeding to condemn land
by a railroad company is a special proceeding, and not an
action, within the meaning of our laws in regard to actions
and costs in such actions. We find no statute which author
izes the awarding of costs in special proceedings, * * * .
The statute having omitted to provide for awaring costs in
a proceeding of this kind, the court has no right to award
them."

The distinction between an action and a special proceed
ing has been quite consistently maintained in the statutes.
Title XXX contains "Provisions Common to Actions and
Proceedings in All Courts." The phrase "civil action, matter
or proceeding," or the phrase "criminal action or proceed
ing," or the phrase "action or proceeding" is found in sees.
4057, 4058, 4059, 4060, 4062, 4067, 4068, 4069, 4071, 4078,
4079, 4079m, 4094, 4095, 4096, 4101, 4102, 4109, 4110, 4111,
and 4140. In short, the two words are so used throughout the
statutes. Those cited were observed by merely glancing
from one section to the next. It is worthy of note that the
general statutes of limitation are found in Title XXX. The
particular section mentioned in the inquiry, sec. 4229, Stats.,
first makes provision for "a civil action to recover a penalty
or forfeiture" and next as to "any other action in favor of the
state." The limitation for beginning action in favor of the
state as fixed in this section is ten years, with the exception
of actions to recover real estate.

Sec. 4242 requires that presentalion of a claim to the
county court against any estate

"shall be deemed the commencement of an action within
the meaning of any law limiting the time for the commence
ment of an action thereon."
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Evidently it was felt that a specific statute was needed to
make the presentation of the claim to the county court
against an estate an action so as to save the statute from
running against said claim. If the word "action" is to have
the broad meaning of a suitor court proceeding, then sec.
4242 is wholly unnecessary.

In addition to special proceedings before mentioned, at
tention is called to sec. 3813a, Stats., which provides for
the appointment of a special administrator for the purpose
of discharging a mortgage which stands in the name of a
decedent or performing some other act to which the pe
titioner is entitled from a decedent. There is also statutory
authority for discliarging ancient mortgages. A will may
be offered and admitted to probate ten or twenty or any
number of years after the testator's death. In fact the law
makes it a duty incumbent upon the court and persons
sustaining certain relations to such a will, to offer and admit
the same to probate no matter how long a time has inter
vened since the testator's death. All of these are remedies
obtainable in court, and none of them is an action—^they
are all special proceedings.
In giving this opinion we are not unmindful of the de

cision in Kuhl V. Railway Co., 101 Wis. 42. That was a pro
ceeding under the statute to obtain damages to property on
one side of the public street growing out of the maintenance
of the railroad track on the other side of the street. Con
fessedly it was a special proceeding rather than an action
according to the statutory definition of those words, but
the court held that the six-year statute of limitation was
applicable. Now that section (4222) makes no mention of
special proceedings and literally refers only to actions. What
has just been said is true of most of the sections in the chapter
on limitations of time for commencing actions or proceed
ings. But the Kuhl case, in reaching the conclusion that
the statute of limitations was applicable, entirely ignored the
statutory definition of the word "action." On page 52 the
opinion in the Kuhl case considers Pennsylvania decisions
which hold that the statutes of limitations cover only actions
proper, and the statutory proceedings to condemn land for
public use or to appraise damages from such taking did not
constitute a suit or action and therefore they were without
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limitation as to the time within which such special proceed
ings might be commenced. The court remarked as to the
Pennsylvania ruling as follows:

"The reasoning of the court does not meet with our ao-
proval, ^

and proceeds to cite and examine cases which hold

that such proceedings are, to all intents and purposes, a
suit at common law."

Fiom first to last the opinion in the Kuhl case ignores our
statutory definition of actions and special proceedings.
Furthermore the question of what statute of limitations
applied was not in the case. The plaintiff was in time when
measured by any possible statute of limitations that could
be referred to. The opinion expressly recognizes this fact,
but says that in view of the tangled condition of the law
on the subject of limitations on proceedings to condemn land
or assess damages for occupying lands for railroads the court
felt warranted in pronouncing this obiter dictum, and it is a
solemn declaration of the court.
We say, therefore, in conclusion, that the solution of the

question is not free from doubt, but that we are of the opinion
that the proceeding to determine the inheritance tax in
the case leferred to may and should be had. Doubt in such
a case as this should be resolved in favor of the state. In
that way only can the law be settled by the court.
EEB •
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Aulomobiles—One of tests to determine whether touring
car with box temporarily affixed for carriage of goods is to
be registered as motor delivery wagon rather than auto
mobile is whether attachment is made to serve commercial
purpose or merely owner's convenience.

May 26, 1921.

WiNFRED C. ZaBEL,

District Atiorneij,
Milwaukee, Wisconsin.

In your letter of May 16 you refer to sec. 1636—47, subsec.
5, Stats., which provides fees to be paid annually to the secre
tary of state for the registration of automobiles, motor
cycles, motor trucks, motor delivery wagons and passenger
aulomobiles, of stated amounts, and to the fact that failure
to display on any motor truck, motor delivery wagon or
passenger automobile bus the special registration number
plates provided for in par. (b) of this section when such ve
hicle is used outside of the incorporated limits of any city
or village constitutes a violation of the provisions of sec.
1636-47, Stats.
You further inform me that you have pending in your dis

trict court of Milwaukee county a number of cases where the
defendants owning the various types of light cars, mostly
Ford and Dodge cars, had applied for and received the pas
senger automobile license plates and exhibited them on their
cars, which cars had been used on various occasions for de
livery purposes outside the limits of the city of Milwaukee;
that when being so used they would temporarily be changed
by removing the rear of the body of the car and placing there
on a box in which to carry various articles to be delivered.
In some cases the car was also used as a pleasure car and
when used for that purpose the temporary box placed on the
rear part of the car was removed and the regular equipment
used on the car was installed. In none of the cases the
character of the car from a pleasure car into a motor truck
or motor delivery wagon had been permanently changed,
and you desire my opinion as to whether a temporary change
in the character of the car from a pleasure car to a delivery
car for temporary use requires the owner thereof to obtain a
license plate for a motor delivery wagon in accordance with

■i ik
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the provisions of the sections above quoted, or whether the
ordinary pleasure car license sufTices, in compliance with
the law.

It has been the policy of this department, established by
my predecessors, not to render opinions on cases that were
pending in court. This policy impresses me as sound, and
I desire to follow it. After a case is once in court, the trial
judge has all of the facts before him presented by the plain
tiff and the defendant and is in rriuch better position to pass
on the question than the attorney general can possibly be
upon an c.t park statement of facts. In other words, it is
thought that to attempt to practically decide a pending case
on an ex parle statement of facts is not a proper policy to
adopt. Our rule regarding this matter has been relaxed in
reference to the Mulbcrger law and certain opinions have
been rendered to you as district attorney of Milwaukee
county involving facts in pending cases brought for violation
of the Mulberger act. This relaxation of the rule, I felt, was
warranted because we all kniew that the Matheson bill, or

some other prohibition enforcement act, would shortly sup
plant the Mulberger law. There would be no particular
object in making test cases of a law that was shortly to be
repealed or supplanted by another, and it was my feeling
that to adhere to the rule of the department and refuse to
render opinions involving violations of the Mulberger law
because the cases were pending in court might result in
nonenforcement of the law. I therefore beg that you will
excuse me from, rendering an opinion upon the precise
question submitted in your inquiry above referred to.

I am enclosing herewith, however, a letter addresssed by
the secretary of state to auto license inspectors under date
of May 10, 1921, respecting the classification of automobiles
as trucks, pleasure cars and motor delivery cars and referring
especially to Ford touring cars changed into a sort of semi-
truck by placing a box to the rear of the front seal. I agree
with the views therein expressed by the secretary of state,
with the exception of the portion bracketed and underlined.
I believe that a converted Ford touring car used as a delivery
wagon by a retail merchant in his business must be classified
as a motor delivery wagon, but I do not believe that a similar
car similarly converted by a farmer for the purpose of carry-
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ing produce to the city or delivering milk or carrying cans
of milk to a cheese factory is ifi any different position than
the merchant's car. If a farmer merely affixes a temporary
box to his car to enable him to carry back groceries from
town, in my opinion, it is a personal convenience and not a
motor delivery wagon, as it would be if it was so transformed
for the purpose of delivering farm produce. So also if a
carpenter or other tradesman places a box to the rear of his
roadster to carry his tools, it is my opinion that his car is
still to be classified as an ordinary automobile. The same
would be true of one who had a temporary box placed on his
touring car to carry a camping outfit.

It is difficult to make a rigid classification that will fit
all cases of cars temporarily converted, and each case must
rest more or less upon its own facts, but to my mind one of
the proper tests to be applied is whether the conversion
has been made to put the car to a commercial use rather
than to fit it for the convenience of the owner.

I trust that this expression of opinion on the subject will
answer you requirements.
WJM

Bridges and Highways—Structures needed to make abut
ting property accessible to highway are to be put in at ex
pense of owner; public is not required to furnish means of
egress and ingress.

May 27, 1921.

Highway Commission.

You inquire about the legal duties and obligations of the
public in respect to making provision for private entrances
when highway improvements are made which necessitate
alterations in such private entrances.

You say:

"This commission has understood that private owners
wishing to enter upon public highways were obliged to pro
vide their own private entrances, including such culverts as
might be involved and such grading as might be necessary
in case the elevation of their premises and the elevation of
the grade of highway should differ."
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Official opinions by preceding attorneys general are to the
effect that the abutting property owner is left to his own
resources in getting into the highway from his premises and
that the expense incurred in making egress and ingress
possible must be borne by the property owner. Op. Atty.
Gen. for 1912 88, 95; IV Op. Atty. Gen. 246; V Op. Atty.
Gen. 15; opinion to highway commission March 5, 1921.*
We think the law so well settled upon this subject as to

be no longer open to doubt or question. In IV Op. Atty.
Gen. 246, 247 it was said:

"The building of culverts or bridges across ditches on the
public highways leading to private drive-ways is * * * a
private matter which the property owner is required to at
tend to if it is necessary for his access to the highway. I find
no statutory provision from which I could conclude that
the town * * * has the authority to authorize the construc
tion of such culverts or bridges at the expense of the town."
EEB

Inioxicaling Liquors—Fact that liquor was found in auto
mobile is not sufficient ground for conviction under Mul-
berger act.

May 27, 1921.

Easton Johnson,
District Attorney,

Whitewater, Wisconsin.

In your communication of May 16 you state that the
warrant has been issued for the arrest of a party who had a
pint of moonshine in his automobile in your city; that the
liquor was found in his car, and that there is nO evidence
as to where the defendant got the liquor or where he was
going to take it. You inquire whether you should recom
mend to the justice of the peace to bind this defendant over
for trial in view of the above evidence.

It is very difficult to advise you in this matter. If you
have no further evidence than that the bottle of liquor was
found in the automobile and there arc no intimations from
surrounding facts and circumstances that would indicate
that the liquor had been transported, then it would seem

"Page 221 of this volume.
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to me that there is not sufTicient evidence to convict of any
crime under the Mulberger law. Of course, the facts and
circumstances connected with this matter might be such that
the jury would be justified in drawing the conclusion that
the liquor had been transported in violation of sees. 1569-1
and 1569-19, Stats.

JEM

Public Officers—Sheriff—Sheriff receiving salary must pay
own expenses in taking persons to state institutions pur
suant to court commitments.

Sheriff on salary basis must pay own expenses, both within
and without county, when same is incurred while acting
as sherifl".

SherifT on salary basis must collect fees for civil work and
pay said fees to county, without any deductions for personal
expenses.

Query: Is sherilT when acting as agent of governor under
sec. 4843, Stats., entitled to fees provided therein?

May 28, 1921.

A. F. Murphy,
District Attorney,

Marinette, Wisconsin.
The Marinette county board at its annual meeting in

1919 by resolution changed the method of compensating the
sherifT, undei'sherilT and deputies from the fee system to the
salary system and fixed the sheriff's annual salary at $4,280
and the undersherilT's at $1,200. The resolution further pro
vides :

"The salaries so fixed shall be in lieu of all fees, per diem
and compensation for official services by such officers in
cluding deputy sheriff's services, except the compensation
of the sheriff for keeping and maintaining prisoners in the
county jail, for which the sherifT shall receive the sum of
80 cents per day for each prisoner so kept.
"All fees collected for services in civil actions shall be

and become the property of Marinette County and such
sheriff, undersheriff and deputies shall account for same to
the proper officers of Marinette county as provided by
law."
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In your letter of May 25, 1921, after setting out said
resolution you submit the following with reference thereto:

"1. Can the sheriff by virtue of this resolution be forced
to pay his own expenses and the expenses of persons who are
committed to the various institutions in the state by the
courts of this county?
"2. Can the sheriff be forced to pay his own expenses for

work done outside the county?
"3. Does the resolution properly and lawfully require

the sheriff to collect the fees allowed the sheriff in serving
processes iri civil actions and turn the same over to the county
without being permitted to deduct from the amount turned
over to the county as civil fees his actual expenses in per
forming such service?
"I have rendered my opinion to the county board with

reference to the above entitled matters and I have answered
each question in the afTirmativc, relying upon Douglas
County V. Lumen, 120 Wis. 424, and other cases."

Your answers are correct. They are in harmony with the
numerous opinions of the attorneys general and seem to be
compelled by the language of the statute:

"(1) The county board at its annual meeting shall fix
the annual salaiy for each county officer, including county
judge, to be elected during the ensuing year and who will be
entitled to receive a salaiy payable out of the county treas
ury. The salary so fixed shall not be increased or diminished
during the officer's term, and shall be in lieu of all fees, per
diem and compensation for services rendered, except the
following additions:
"(a) Compensation to the sheriff for keeping and main

taining prisoners in the county jail;

"(4) Salaries of officers or persons included witlii i the
provisions of subsections (1), (2) and (3) fixed by or pur
suant to law shall be and remain the salaries of such officers
and persons until changed by the county board pursuant to
this section." Sec. 59.15, Stats.

The provisions of statute just quoted cover the matter
of compensating the sheriff and his assistants.
In a very late opinion to the district attorney of Green

Lake county* it was said, referring to the authority of the
county board:

•Page 152 of this volume.
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"Its powers to fix the compensation and reimbursement
of the sherifi" are found in sec. 59.15, Stats., and it cannot
lawfully make greater provision for the sherilT than is there
in provided.
* * *

"That any other expenses [except for keep of prisoners]
are excluded is made more apparent by a consideration of
subd. (b), of the same statutes" (pp. 152-153).

In an opinion to the district attorney of Burnett county,
in answer to a question identical with your first question,
the statute and the resolution of the county board were
quoted from and then commented upon as follows:

"It must be held from the foregoing provisions that * * ♦
whatever salary may be so fixed i)y tlie county board shall
be in lieu of not only all fees, per diem and compensation,
but also all expenses actually and necessarily incurred in the
performance of the official duties of the sheriff. In so. far as
the above resolution expressly or by implication attempts
to allow the sherilT for expenses outside of the county, it is
void." IV Op. Atty. Gen. 947, 949. See also V Op. Atty.
Gen. 448, 473.

In this connection, however, attention is called to the fact
that it has been ruled by this department that where a
person is appointed by the governor as his agent under sec.
4843 to receive a fugitive from justice who has been ap
prehended in another state, such person is entitled to the
compensation provided by that section even though he be
the sheriff of the county in which the warrant was issued for
the arrest. The ruling goes upon the theory that when acting
as such agent he is not acting by virtue of his office as sheriff
but is acting under an appointment from the governor, who
may select any person without reference to his being a
police ofTicer. V Op. Atty. Gen. 189, 817. No opinion is
now expressed as to the correctness of that ruling, although
it was twice given to the same district attorney in a single
year.

Sheriffs and other ofTicers arc entitled to only the fees
and compensations and reimbursements provided for by
law. VIII Op. Atty. Gen. 720, 833; VI Op. Atty. Gen. 390,
735, 750.
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Where a salary has been fixed for the sheriff the county
board cannot permit him to retain fees for service of civil
papers:

"I am therefore of the opinion that, under the resolution
passed by the county board fixing the salary of sheriff, he
IS not entitled to the fees collected for services rendered in
civil actions and that the same are the property of [Marinettel
county." V Op. Atty. Gen. 876, 877. See also VI Op. Atty.
Gen. 126.

EEB

Courts—Claims—Indigent, Insane, etc.—Public Officers—
District Attorneg~\i is duty of district attorney to file
claim in name of his county against estate of deceased patient
of county asylum for insane, when decedent is indebted to
county for keep.

Claim in county court need not be verified but may be by
affidavit of person having knowledge of facts.

May 28, 1921,
M. J. Paul,

District Attorney,
Berlin, Wisconsin.

You ask what officer of the county is the proper one to
sign the claim blank and make the affidavit on behalf of the
county for presentation of a claim in the county court against
the estate of a decedent who for several years was a patient
at the hospital for the insane but who was there supported
as a county charge. *

I am unable to find any statute or rule of court which re
quires that a claim against the estate of a decedent in the
process of probate must be signed or verified and I am of the
opinion that no such requirement exists in the law.

"In the absence of any statute so providing, a claim against
a decedent's estate need not as a rule be verified or au
thenticated by the oath or afiidavit of the claimant." 18
Cyc. 486.

Sec. 3838/n contains the broadest implication that claims
need not be verified. This section provides that claims
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accompanied by a statement of account verified by aflidavit
may be allowed without other proof if there is no objection
to the claim. This recognizes that claims may be filed with
out affidavit or verification, and it is plain also that this
statute relates only to such claims as are founded upon an
account.

I am further of the opinion that any officer of the county
who knows the facts may properly verify the claim filed in
behalf of the county.

With reference to whose is the duty of presenting such
claim and enforcing the liability in favor of the county, your
attention is called to VII Op. Atty. Gen. 75, wherein this
office advised that it is the duty of the district attorney, in
the name of the county, to file against the estate of deceased
inmates of the county asylum such claim as the county may
have for care and maintenance of the deceased.
EEB

Appropriations and Expenditures—Lnivcrsitg Funds of
athletic council of university may properly be used for con
struction of addition to athletic stadium.

May 31, 1921.

State Board of Education.
In your letter of May 24 you ask whether it is permissible

for the university to build a $30,000 addition to the athletic
stadium, out of surplus funds of the athletic council.
The funds which come into the possession of the athletic

council are dealt wHh in the following manner in sec. 20.41,
subsec. (5), subd. (c). Stats.:

"All moneys received by each and every person for or on
account of the athletic council or any similar organization
of the university shall be paid within one week after receipt
into the university fund income, and are appropriated there
from for the purpose of such athletic council, or other similar
organization of the university, respectively, for carrying out
its"powers, duties and functions."

If the furnishing of funds to construct an addition to
the stadium is one of the "powers, duties and functions"
of the athletic council, then the above quoted section au-

m
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Ihorizes the cuirent funds of the council so to be used. There
is no statute, so far as I have found, which defines the func
tions of the athletic council. That body is created by ch.
IV of the "Faculty Rules" contained in a pamphlet pub
lished in 1914 and entitled "By-Laws and Laws of the Re
gents." These faculty rules are enacted pursuant to sec.
6, ch. Ill of the Laws of the Regents, wherein the regulation
of athletic sports and collegiate games is committed to the
faculty and they are given power to make rules. Sec. 1,
ch. IV, Faculty Rules, creates the athletic council, to con
sist of five members of the faculty appointed by the president,
with duties specified as follows:

"(c) The duties of the council shall be to pass upon the
eligibility of all candidates for teams, to approve all student
managers, captains of teams, and student or other temporary
and unpaid coaches, to ratify all contracts and schedules,
and to perform such other duties as are now, or hereafter
may be, assigned to them by the faculty, the regents, or
the intercollegiate conference."

Sec. 2 of these rules provides:

"Any athletic surplus shall be devoted as far as possible
to permanent University improvements; and the financial
management of athletics shall be entirely within the control
of the" faculty which shall publish a report of the receipts and
expenses. This rule is, however, subject to the statute re
garding the control of athletic funds. (See chapter 758,
section 4, subsection 33, Statutes of 1913.)"

This reference to the statutes of 1913 is erroneous; the
laws of 1913 are intended. Ch. 758, Laws 1913, is the
original of the statute which is now numbered sec. 20.41,
subsec. (5), subd. (c), and is quoted above.

It appears that Rule 2, just quoted, has been in effect since
1907, except that the last sentence was added when the
budget system of financial control was instituted in 1913.
It also appears, from a letter of Mr. H. J. Thorkelson, busi
ness manager of the university, to you, that ever since 1907
the athletic council of the university has followed this Rule
2 by using its surplus funds for permanent improvements,
and that in this manner a large part of the cost of the gymna
sium annex was paid and a number of improvements were
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made on the old football field. Mr. Thorkelson has also
informed me that although Rule 2 gives the "faculty"
control of athletic finances, such control has always been
exercised by the athletic council, acting purely as a commit
tee of the faculty and subject to its direction, so that there
can be no question but that the

"moneys received by each and every person for or on ac
count of the athletic council or any similar organization of
the university,"

as referred to in sec. 20.41 subsec. (5), subd. (c), include the
athletic surplus referred to in Rule 2.
Thus it seems that from 1907 up to 1913, during which

period there was no statutory regulation at all as to the dis
position of the funds of the athletic council, one of the
"powers, duties and functions" of that council was to turn
its surplus funds into permanent university improvements,
and that that function has continued to be exercised by the
council since 1913 and no statute has been passed which in
any way redefines or modifies the functions of the council.
It would seem that until some change is made by statute or
by the regents or faculty, the powers, duties and functions
of the athletic council remain as they were fixed in 1907, and
include the devoting of surplus funds to permanent improve
ments. If this be true, then when the moneys collected by
the athletic council and turned into the state treasury are
reappropriated to the council for the exercise of its powers,
duties and functions, they may properly be used by the coun
cil for making permanent improvements. In the enactment,
in 1913, of the statute which now appears as sec. 20.41, sub-
sec. (5), subd. (c), no attempt was made to change the uses
to which the moneys of the athletic council should be put,
but merely to change tlieir custody by providing that they
should be paid into and withdrawn from the state treasury,
rather than held and disbursed by the university authorities.

I may add that even though the construction I have
adopted were incorrect, the surplus in the hands of the ath
letic council would become available for making permanent
improvements on June 30, 1921, by virtue of sec. 36.065,
Stats., which provides that the board of regents, with the ap
proval of the governor and the state board of education, may
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use for permanent improvements any unexpended balances
which may exist in the appropriations for operation at the
end of a legislative bienniim. Thus if the appropriation
contained in sec. 20.41, subsee. (5), subd. (c), should properly
be construed merely as an appropriation for operation, it
will become available for construction purposes at the end
of another month. However, for the reasons stated, I am
of the opinion that the appropriation is not merely for opera
tion but may be properly used at this time for permanent
improvements. Therefore, your question is answered in
the afTirmative.

RMH

Constitutional Law—Education—Teachers' Retirement—

Taxation—Statute levying surtax on incomes throughout
state for teachers' retirement fund would not be rendered

invalid by fact that city of Milwaukee maintains its own
teachers' pension system and none of proceeds of surtax
would be paid to Milwaukee teachers.

May 31, 1921.
Honorable Antone Kuckuk,

Stale Senator.

You have asked for my opinion as to the validity of
Amendment No. 4, S., to Bill No. 234, S., relating to teachers'
pensions. The bill itself provides for the levy of a tax upon
all the taxable property of the state, outside of Milwaukee,
for the support of the teachers' retirement fund, and in an
opinion to you under date of May 12, 1921,* I advised that
the exemption of Milwaukee did not violate the uniformity
clause of the constitution, since that city was already main
taining its own teachers' pension system. Amendment No.
4, S., changes the financial scheme by eliminating the proper
ty tax and substituting therefor a surtax on incomes, and
this surtax is made uniform throughout the state.
The question now presented is whether it is constitu

tional to levy a uniform surtax on incomes throughout the
state, in view of the fact that the city of Milwaukee is sup
porting its own teachers' pension system, under sec. 925-xx,

*Page 503 of this volume.
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Stals., and the funds to be raised by the surtax will be paid
exclusively to teachers in public schools outside of Mil
waukee.

I am of the opinion that this proposed amendment would
not violate the constitution.

The constitutional requirement of uniformity of taxation
is not violated for two reasons: First, the uniformity rule
of the constitution with reference to property taxes does not
apply to income taxes. Stale v. Johnson, 170 Wis. 218, 242.
Second, the uniformity rule applies only to the levy and
assessment of taxes and not to the distribution of taxes after

they have been collected. 37 Cyc. 746.
Our supreme court has had occasion several times to con

sider the effect of a law which taxes a commuinity for the
purpose of making expenditures that do not benefit the
community or are of only remote benefit to it. The court has
pointed out that a property lax of this kind does not violate
the uniformity rule, nor does it violate any

"supposed rule of public policy which forbids the property
of a person to be taxed when the purpose for which the taxes
are levied and expended does not benefit his property."

The case from which I have just quoted is Land, Log <Sc
Lbr. Co. V. Brown, 73 Wis. 294, where objection Avas made
to the levy of a tax throughout a town for the support of a
waterworks plant located in, and beneficial to, only a single
unincorporated village in one part of the towm. The court
said:

"* * * The fact that money is raised by taxation upon
all the taxable property of a town, to be expended for some
improvement lawfully made in one corner of the town, and
which, so far as any direct beneficial results are concerned
is confined to the immediate neighborhood of the place
where the improvement is made, has never been held, in
this state, a violation of any constitutional restriction or of any
supposed public policy. If a rule for taxation should be
adopted which limits the right of taxation for public im
provements to such property only as it can be shown is
directly benefited by such improvement, it would result
in endless confusion and litigation, and render void very
many acts for the government of towns and counties. The
opening of very many highways, and the building of very
many bridges, by towns and counties, where the expenses
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of opening such highways and building such bridges are made
charges upon all the properly of a town or county, would be
unlawful. No matter how large the town, all expenditures
for town government and for local improvements in such
to\vn must be paid from taxes levied upon all the property
of the town, unless the legislature directs it to be levied in
some other way. It is for the legislature to fix the limits of
the taxing district, and not for the courts. This court has
repeatedly affirmed tliis rule. This court has affirmed the
validity of the law concerning the building of bridges, which
compels the whole county to contribute to the building of a
bridge in one town, and that without regard to the question
whether the bridge to be built would be any direct benefit to
any other town in the county. So in regard to the highway
taxes, this court held that highway taxes might be lawfully
levied upon lands for the construction and repair of highways
not within six miles of the land taxed, and which in the then
slate of the town received no possible direct benefit from the
building and repair of such roads. So with respect to school
taxes levied upon lands so far from the place where the
schools in the town were maintained that they would be of
no practical use to persons residing on the lands so taxed.
So in regard to local improvements in cities, this court holds
that the district to be taxed for such improvements may be
fixed, either directly or indirectly, by the legislature; and that
the justice or injustice of the limits of the taxing district,
when fixed by the legislature or some other authority au
thorized by law to fix the same, cannot be questioned by the
courts. Teegarden v. Racine, 55 Wis. 545; Dickson v. Racine,
61 Wis. 545, 549; T. B. Scott Lumber Co. v. Oneida Co.,12
Wis. 158; State ex ret. Baraboo v. Sauk Co., 70 Wis. 485."

In State v. Sauk Co., 70 Wis. 485, the court sustained a
law which required counties to aid in the construction of
certain bridges in towns, and further provided that the county
tax for such aid should be levied on all the property of the
county except that located in cities and villages which
maintained their owti bridges. It was argued that the ex
emption of cities and villages which maintained their own
bridges, while Ionstis maintaining their o^\^l bridges were
forced to contril)ute to the cost of building bridges in other
tovTis, perhaps quite remote from their owm borders, was
so unjust as to render the law unconstitutional. The court
said:

"* * * True, it is said that property outside of such cities
and villages, situated in towns which maintain their own
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bridges, is taxed for its share of this county aid. That is
certainly so; but that only furnishes another illustration of
the fact that no tax law has ever been enacted, or probably
ever will be, which is exactly just and equal in its operation."

In Slate v. Dauidson, 114 Wis. 563, the court considered
the validity of a law appropriating money for the relief of
sufferers in the New Richmond cyclone. The situation there
involved was just the converse of that in the present case:
the people of all the cities, villages and towns of the state
were being taxed to furnish aid to the people of a single city.
The court held that

"the contribution was to subserve the common interest and
well-being of the people of the state"

and that having the power, the extent of its exercise was a
matter of legislative discretion.
In the light of these authorities, it does not seem likely

that the court would hold the proposed amendment to Bill
No. 234, S., unconstitutional. Teachers' pensions are not
paid as a current expense of local government in any particu
lar locality. They are paid, in so far as public funds are
contributed toward them, in recognition of faithful service
in the past, rather than as compensation for services that
are presently being rendered. They are designed not only
to express the recognition of the community for years of
service performed, but also to make the teaching profession
more attractive and more stable. It cannot be said that Mil

waukee is entirely uninterested in the promotion of these
objects throughout the slate or that the state teachers'
pension fund is absolutely of no benefit to Milwaukee simply
because the teachers in its pulilic schools will ultimately
receive their benefits from a city fund rather than the state
fund. Futhermore, those portions of the state fund which
are paid to university and normal school teachers are of
as much interest to Milwaukee as to any other city of the
state. Thus, the case is not, in any aspect, a case of taxing
one locality for the exclusive benefit of other localities; there
is at least some benefit accruing to Milwaukee from the tax,
and that being the case, the legislature has wide discretion
in determining how much of the burden Milwaukee shall
bear.
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The fact that the city of Milwaukee is already supporting
a teachers' pension system is not at all conclusive upon the
constitutional question. That is a matter solely for the
legislature to consider in determining what is a just dis
tribution of the burden. The situation is somewhat similar
to that in Slaic v. Sauk Co., supra, where towns which were
already maintaining their own bridges were compelled to
contribute to the maintenance of bridges in other towns.
Such an arrangement is not double taxation.

"Double taxation means taxing twice, for the same pur
pose, in the same year, some property in the territory in
which the tax is laid, without taxing all of it." 26 R. G. L.
263.

The vice of double taxation, which renders it invalid under
some circumstances, is that it compels one man to pay
taxes twice on the same property in the same year, not that
it compels a man to pay taxes for maintaining two insti
tutions when he gets direct benefit from only one.
The following excerpts from Gray on Limitations of

Taxing Power, sees. 424 and 440, state what appears to be
the correct rule of law on the subject under discussion:

"424. How far may a particular locality be taxed for a
purpose which pertains to the whole state or to some di
vision of the stale larger than the particular locality?
"The cases generally answer this question by asserting the

power of the legislature to impose or authorize such tax
ation at its discretion, in the absence of specific constitu
tional restrictions."

"440. The principle of equality requires not only that
the burdens of the state or its larger subdivisions shall not
be cast upon any part thereof less than the whole territory
benefited by the burden; but also that the proper burdens of
a part only shall not be assumed'by the whole; for if the
taxes which benefit a township only are assumed by the
whole county, or the debts of a city are assumed by the state,
the people who do not reside within the territory benefited
are, to the extent of the added burden, taxed unequally.
"In the absence of express constitutional restrictions, how

ever, this proposition must be regarded as addressed' to the con
science of the legislature only."

RMH
J
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Education—Special School Meetings—Loans from Trust
Funds—Notices—In union free high school district notice
of special school m.eeting to authorize loan m.ust be posted
in six or more public places and must be published in news
paper published at county seat of county containing such
district, if there is no newspaper published in such district.

June 1, 1921

Matt Lampert, Chief Clerk,
Commissioners of Public Lands.

Some time ago you submitted to this departm.ent for
examination and for an opinion the application of the Union
Free High School District No. 1 of the to\™ of Elcho, in
Langlade county, for a loan of S12,000 from, the state trust
funds for the purpose of building a schoolhouse.

I have examined said application together with the
proofs filed therein, and it appears that the school district
meeting which authorized this application was a special meet
ing called upon the request of twenty or more legal voters of
the district filed with the district clerk on the llth day of
April, 1921. Thereafter, and on the 13th day of April, 1921,
the district clerk posted notices in four public places in the
district, one of which was fixed to the outer door of the
schoolhouse in said district, and also riotificd 162 legal vo
ters therein, either personally, or by written notice, at their
places of residence. No notice of said special m.eeting was
given by publication in a newspaper published in said union
free high school district, and no notice was published at the
county seat of the county containing said free high school
district.

The clerk of the district in a letter dated May 20, 1921,
and addressed to this departm.ent, writes an explanation as
follows:

"In regard to the matter of publication of notices, the
matter was taken up by the writer with the board and also
with the best authorities available here, and while we under
stand that the law requires the publication of notices where
there is a paper published in the high school district, but
having no paper in this district, we construed the paragraph
to be suggestive rather than compulsory."
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Sec. 40.50, sxibsec. (1), reads in part as follows:

"The district clerk shall give at least six days' previous
notice of the annual meetings by posting notice thereof in
six or more public places in the district, one of which shall
be fixed to the outer door of the union free high school
building if there be one in the district; * *

Sec. 40.50, subsec. (4), reads in part as follows:

"Special meetings shall be called by the clerk, or in his
absence by the director or treasurer, on the written request
of twenty voters of the district. Notices specifying par
ticularly the business to be transacted shall be posted in the
manner prescribed for calling the annual meeting. In ad
dition to such posting the notice shall be published once
each week for two successive weeks immediately prior to
the time set for holding such meeting, in any newspaper
published in the union free high school district. If no news
paper is published in the high school district the publica
tion may be in one newspaper published at the county seat
of the county containing the high school district, or if the
district lies partially within two or more counties then in
one newspaper at the county seat of each county containing
part of such district. * *

It is clear that the special school district meeting which
authorized this application was not legdly called and held
for two reasons : (1) no notices of such special meeting were
posted in six or more public places in the district; and (2) the
notice of the special meeting was not published at the county
seat of the county containing the high school district, it
appearing from the letter of the district clerk that there is
no newspaper published in said high school district.

It has been repeatedly held that these statutor>^ require-
m.ents m,ust be strictly complied with. According to the
proofs, notices of the special m.eeting were posted in only
four public places, and no publication of the notice was made
in a newspaper published at the county seat. It is true that
more than three-fourths of the qualified electors in said
district were notified either personally, or by written notices
left at their places of residence; this, however, is not a re
quirement of the statute and does not take the place of the
requirement as specified in the sections above quoted.

In an opinion addressed to you and found in IX Op. Atty.
Gen. 236 it was held that such notices of special meetings
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in union free high school districts where there is no newspaper
published in the district must be published at the county
seat in the manner specified in sec. 40.50, subsec. (4),

"once each week for two successive weeks prior to the time
set for holding such meeting."

A number of authorities are there cited.

For the reasons stated this application cannot receive
the approval of this depariment.
JTD

Optometry—^Advertiscm.ent in question does not violate
optometry law nor any other statute.

June 1, 1921.

C. D. Waugh, Secretary,
Wisconsin-Board of Examiners in Optometry,

Milwaukee, Wisconsin. .

With your letter of May 28 you have enclosed an ad
vertisement of R. L. S of R- —, and you inquire
whether this advertisement is a violation of the optometry
law.

The advertisement first states: "Glasses for the Hardest
Workers," then follows a cut marked "T. R.," evidently
referring to Theodore Roosevelt, which has the following
wording on the side thereof; "Eye-Glasses That Are Guar
anteed To Relieve The Most Strenuous Strain." The ad
vertisement also contains the following:

"How arc your eyes? Whether in the City or Country,
one IS liable to deranged vision. But in either case it ought
to be seen to without delay. Delays arc dangerous in mat
ters of the eyesight. Every day you neglect your eyes, will
make them worse.
"Our Charges are Reasonable and Merchandise of the

Highest Grade."

The advertisement is signed R. L. S . jeweler and
optician, R—^—, Wisconsin.
Optometry is defined in sec. 1435/-35 as
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"The employment of any means, other than the use of
drugs, for the measurement of the powers of vision and the
adaption of lenses for the aid thereof."

It also provides that any person who, not having obtained
the required certificate,

"shall hold himself out to the public as qualified to engage
in the practice of optometry"

shall be guilty of a misdemeanor, etc. The optometry act
is, however, not to be constnicd as prohibiting a person from
dealing in spectacles or eyeglasses if the person does not
attempt to test the eyes or hold himself out to the public
as qualified to engage in the practice of optometry. Price
V. Stale, 168 Wis. 603.
In this advertisement Mr. S does not hold himself

out expressly as being an optometrist. He says, however,
that he is a jeweler and optician. An optician is defined in
Webster's Dictionary as one who makes or deals in optical
glasses and instruments. This is not prohibited by the
optometiy law to any one who has not a certificate to practice
optometry. While the wording of the advertisement com,es
very close to the line beyond which one is prohibited without
a certificate to practice optometry, still in view of the well
recognized principle of criminal law that criminal statutes
must be strictly construed against the state and in favor
of the defendant, I believe that the party in question can
not be convicted under our statute. Whether he is actually
violating the optometry law in his practice is another ques
tion, which is not before m.e at this time, but I am of the
opinion that the advertisement in itself is not a violation
of the optometry law.
JEM
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Civil Service—Public Officers—State Employes—Head of
department is not authorized to grant vacation to employe
before such employe has been continuously in employ of
state for one year.

June 2, 1921.

Honorable J. Q. Emery,
Dairy & Food Commissioner.

I have your communication of June 1, in which you direct
my attention to the following provision of sec. 14.59, Stats.:
"* * * Heads of departments may, in- their discretion,

grant to each clerk or other person who has been in the
employ of the state continuously for twelve months, eighteen
working days leave of absence without loss of pay."

You inquire:

''Would the head of a department be correct in con
struing the terms of this statute, that the clerk or other
person who has not been in the service of the state continu
ously for twelve months, may prior to the expiration of that
time have legally granted to him some corresponding por
tion of the eighteen days?"

The above provision of the statute gives the power to the
heads of the departments to grant a vacation of eighteen
working days to a

"person who has been in the employ of the state continu
ously for twelve months."

This language is clear and explicit and there is no room for
construction. To construe it as authorizing a granting of a
vacation of a shorter period than eighteen working days
before the person has been in the employ of the state con
tinuously for twelve months would be doing violence to the
language used. Your question must, therefore, be answered
in the negative.
JEM
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Auloinobiks—Dealers" Licenses Automobile dealer who
has two garages, but in different cities, must have dealer's
license for each.

June 2, 1921.

Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your communication of June 1 you state that there
is an automobile dealer who has a garage in one city and
another garage in a dilTerent city. You inquire whether
he must have two dealers' licenses.

This question must be answered in. the affirmative. Sec.
1636-48, subsec. 1, contains the following;

"* * * Provided, if such applicant has an established
place of business in two or more towns or cities in the state,
distinct register numbers must be assigned such applicant
for each such town or city upon the payment of the fee for
each registration granted."

This same question was submitted by your predecessor
in office and an opinion was rendered on August 10, 1920.
The same conclusion was arrived at. See IX Op. Atty.
Gen. 378.

Under the former statute, which was worded difl'erently,
the same conclusion was reached in an opinion to your
predecessor, under date of August 17, 1917. See VI Op.
Atty. Gen. 583.
JEM

Corporations—Co-operative Associations—Associalion for
publishing of newspaper, or for publishing of newspaper and
running job-printing establishment, cannot be incorporated
under provisions of sees. 1786e-l to 1786e-17, inclusive.

Association for purpose of running job-printing establish
ment may be so incorporated.

June 2, 1921.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of June 1 you ask whether it would be
proper to accept for filing the articles of a co-operative
20
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association organized under sees. 1786e-l to 1786c-17, whose
purposes are:

•  "1. Printing and publishing a newspaper;
"2. Conducting a job-printing establishment;
"3. Printing and publishing a newspaper and conducting

a job-printing establisimicnt."

Sec. 1786e-l provides:

"Any number of persons, not less than five, may associate
themselves as a co-operative association, society^ company
or exchange, for the purpose of conducting any agricul
tural, dairy, mercantile, mining, manufacturing or mechani
cal business on the co-operative plan, and of acting as a
selling agency for its members or patrons."

Very clearly none of the purposes m.eniionsd by you would
be considered either an agricultural, a dairy, a m.ercantile,
a mining, or a mechanical business. This leaves tlie only
question to be determined whether such purposes are covered
by the term "manufacturing business."
Our supreme court has said tliat the words "trade or

manufacture" are not technical words, and hence, under
the provisions of sec. 4971, Stats., are to be given their
common, ordinaiy, or approved meaning when used in legis
lative enactments. 1 he court held that a tobacco shed, where
tobacco is cured and made marketable as a farm product,
is not a building or fixture used for the purpose of trade or
manufacture. The court referred to and quoted with ap
proval from Evening Journal Association v. State Board,
47 N. J. L. 36; Sharpe v. Hasey, 134 Wis. 618.
The case of Evening Journal v. State Board is quite fully

reported in a note in 52 Am. Rep. 107. It is there held that
a company printing and publishing a newspaper is not a
manufacturer, but that one doing the business of job-print
ing, engraving, cleclrotyping, etc., is a manufacturer. It
cites a number of authorities in support of tliese conclu
sions. These conclusions are apparently in accord with tlie
great weight of autiiority. 5 Words & Phrases 4346, 4349,
4355--4356; 3 Words & Phrases {2d Series) 286.
In my opinion it would not be proper to accept for filing

the articles of* an association purporting to be organized
under sees. 1786e~l to 1786e-17, whose purposes will be the
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printing and publishing of a newspaper. It would be proper
to accept such articles if the purpose is that of conducting
a job-printing establishment; it would not be proper to
accept such articles if the purpose is the printing and pub
lishing of a newspaper and conducting a job-printing es
tablishment. There is nothing in sec. 1786e-l which, in
my opinion, authorizes the incorporation under that section
of an association any part of whose business is that of pub
lishing a newspaper.
WWG

Appropriations and Expenditures—Constitutional Law—
State Service Retirement Fund—Provision in Bill 83, S.,
making annual appropriation for ten years to cover pay
ments provided for in said bill to state em.ployes who now
are, or presently will becom.e, of retirement age, does not
create debt, and hence is not in violation of sec. 6, art. VIII,
Const.

June 2, 1921.

Honorable George B. Skogmo,

State Senator.

In your letter of June 1 you refer to Bill S3, S., creating
a retirement fund for state employes, and say that the
substitute am.endro.ent, in sec. 20.85, appropriates the sum
of $35,500 annually for a period of ten years, for the pur
pose of providing a fund for annuities for those presently
of retirement age, or who will reach retirement age before
they have contributed amounts equivalent to their years of
service. It is estimated by the insurance dcpartm.ent actu
aries that the present value of the amount required to
meet these annuities is $300,000; that this annual appropria
tion of $35,500 is intended to supply this $300,000 with
interest, and you ask whether this plan of extending the
payments is constitutional under art. VIII, sec. 6, Const.
You also ask whether the decision advanced in the soldiers'
educational bonus case holds in respect to this case.

Art. Vni, sec. 0, Const., relates to the creating of public
debts by the state. If that section is applicable here, the
bill would be unconstitutional.
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No debt is created by virtue of this bill, nor is any con
tract relation established. While the bill provides for certain
deductions from the salaries of employes to be placed in this
retirement fund, together with the appropriations made by
the state, yet, in fact, the employes are not paying any
thing into the fund. The amounts going into the fund are
at all times the property of the state. No employe or his
dependents has any vested interest in the fund until the
conditions arise under which payments to such employe
or his dependents become due by the terms of the law as
it stands at that time, and then his vested interest is only
to the extent of the amounts then due. The legislature
may at any time repeal or amend the law. See Op. Atty.
Gen. for 1912 139 and VIII Op. Atty. Gen. 229.
A debt is no more created by reason of this annual ap

propriation of S35,500 than it is by the other annual ap
propriation provided for by the bill, of $42,000 annually.
A debt is no more created by this provision than it is by
any provision of the statute which provides for payment of
salaries and expenses of state departments and makes an
annual appropriation for future years for that purpose.
There is tiolhing in the case of State ex rel. Aiwood v.

Johnson', 170 Wis. 251, which is in conflict with this opinion.
The provisions under consideration there were sees. 3 and 4,
art. VIII, Const., but what is said with refejence to the ap
propriation there would seem to me to be applicable here:

"The money is levied for the purpose of making a gift—a
pure gratuity—revocable at will. The law establishes no
contract relation such as can compel its levy. Nor does it
create a debt."

It is therefore my opinion that the provision referred to
•does not conflict with art. VIII, sec. 6, Const.
WWG
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Legislature—Public OfficcrsSecretarg of State—Wiscon
sin Statutes—Where bill is introduced and passed by one
house of legislature and second house amends bill, then re
fuses concurrence and returns it to house of its origin, where
it is treated as concurred in and is sent to governor, who
approves it, and it then is published, it does not become law.

Secretary of state is mere administrative officer and should
not attempt to determine whether bill reaching him in
usual course has in fact become law.
Where bill has not in fact become law but through inad

vertence has been approved by governor and published as
law, attention of legislature should be called to error, and
it should take some appropriate action to prevent its publi
cation among compiled session laws.
Under such circumstances it is not necessary that any

action be taken with reference to number given supposed
law.

June 3, 1921.
Honorable L.ancelot A. Gordon,

Assistant Secretary of State.
In your letter of May 31 you state that Bill No. 155, S.,

was passed by the senate, amended by the house, and then
nonconcurred in by the latter; that a mistake was made in
dispatching it to the senate, where it was treated as though
it had been amended and concurred in; that the senate then
concurred in the house amendment and sent the bill to the
governor, who signed it May 12; that it was published May
16 and numbered "Chapter 229." You ask what steps should
be taken in order to rectify the mistake made in dispatching
the bill from the assembly to the senate. You further state
that you now have chapter numbers running up to No. 289,
and ask what you shall do with No. 229.

Art. IV, sec. 1, Const., vests the legislative power ot the
state in a senate and assembly. Sec. 17 of the same article
provides that the style of the laws of the state shall be:

The people of the state of Wisconsin, represented-in
senate and assembly, do enact as follows:' "

and further provides that no law shall be enacted except by
bill. Sec. 19 of the same article provides that a bill may
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originale in either house, and that a bill passed by one house
may be amended by the other. Art. V, sec. 10, provides for
the presentation to the governor of any bill passed by the
legislature, and for his approval.
As was said by the Connecljciit court:

"It is evident that no bill, which depends for its enact
ment as a law upon its passage by both houses, its pre
sentation to the Governor, and approval by him, can be
come a law * * * until it is 'approved' by the Governor,
and that no bill is 'approved' by the Governor until it has
been 'presented' to him for his approbation, and that no
bill can be 'presented' to the Governor unless it has 'passed
both houses of the General Assembly. The fact, therefore,
that the Governor actually wrote his approval on the bill
and sent it to the Secretary, is immaterial, unless at the time
of his doing this the bill had 'passed both houses.' " Slate
V. Savings Bank, 54 Atl. 5, 9, 79 Conn. 141.

A well-known work says:

"Parliamentary practice requires the passage of a bill in
its final form by both houses of a legislative body, and
transmission from one house to the other of a bill and all
its amendments should appear on the record." 36 Cyc. 955.

And again:

"A bill is not duly enacted unless it is voted on afTirma-
tively by both houses in its final form." 36 Cyc. 955.

Both houses must pass the same identical bill or it does
not become a law. Rogers v. Slate, 8'2 S. W. 169, 72 Ark.
565; People v. Knopf, 64 N. E. 842, 198 111. 340; Slate v.
Schullz, (N.D.) 174N.\V.S1.
Where a bill is presented to the governor which, in fact,

has not been passed by both houses, his approval of the bill
presented does not make that bill a law.

"The requirement which is absolutely essential is that
the governor shall approve Ihe same law which the legis-
lalure has passed. This is the fact which makes a law, and
want of it makes mere waste paper." State v. Wendler,
94.Wis. 369, 379.

Judge Cooley has said:

"A bill that has not been passed according to the conditions
prescribed by the Constitution does not become a law by
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receiving the Governor's signature, and by publication
General v. Joy, 55 Mich. 94,

m  approval in Rash v. Allen,(Del.) /6 Atl. 3/0, 382.

"If through mistake the executive acts upon a bill pre
sented lo him without having been legally passed by either
house of the legislature, the law is a nullity." 36 Cyc. 959.

The signing by the governor of a bill not regularly passed
by both houses is a mere nullity. Dow v. Beidleman, 5 S W
297, 49 Ark. 325.
So, a material change in the form of the bill, after its

passage by the two houses, and before its presentation to
and approval by the governor, renders it a void enactment.
Slate ex rel. Pollard u. Wis. Slate Board of Medical Examiners,
(\\is.) 177 N. W. 910; People ex rel. Dezetlel v. Lueders, 119
N. E. 339, 283 111. 2^1-,Smilhee v. Campbell, 41 Ark. 471.
Where a bill was amended by the second house, but such

amendment was overlooked by the house of origin, and the
bill in its original form was engrossed, signed by the officers
of both houses, and by the governor, held, that that portion
of the bill stricken out by the amendment never became
law. In re Opinion of Justices, (N. H.) 81 Atl. 170.

It seems perfectly clear that Bill No. 155, S., never in
fact became a law.. On the other hand, as an administrative
officer only, probably you have no authority to determine
that question and to omit this from the laws as published.
I would suggest that the matter be called to the attention
of the legislature, and that some appropi-iate action be taken
by that body to make it perfectly plain that this bill in fact
ne\ci became a law. Probably a joint resolution reciting
the facts and directing the secretary of state not to publish
this bill among the laws as passed would answer the pur
pose.

I do not see that anything need be done with reference
to the number 229. The niere fact that a number may be
skipped in numbering the chapters would have no effect upon
the laws themselves. That would seem to me to be the
practical way to treat the matter in the present situation,
assuming that the legislature passes a resolution such as I
have suggested or takes other appropriate action
WWG
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Corporations—Insurance—To authorize incorporation as
fraternal benefit society, proposed organization must have
lodge system and representative form of government, as
defined in sec. 1956, Stats.

Subsec. 4, sec. 1956 considered.

June 3, 1921.

Oscar A. Olson,

Deputy Commissioner of Insurance.
I have examined and return herewith the articles of organi

zation of the West End Lutheran Women's Sick Aid Society.
These articles purport to be those of a corporation or

ganized

"to transact business as a fraternal benefit society carried
on solely for the benefits of its members and their bene
ficiaries, the purpose and object of which is to pay sick and
death benefits and generally to provide for the mutual
support and maintenance of its members, their families,
kindred and beneficiaries in case of sickness, misfortune or
death and to transact any business which may lawfully be
transacted by a fraternal benefit society. * * * Fraternal,
benevolent and charitable payments may be made as pro
vided in the hy laws or benefit certificates issued to mem
bers."

It is further stated that the organizers associate themselves
together for the purpose of forming a corporation under
chs. 86 and 89, Stats.

It is very clear from this that here is an attempt to or
ganize a corporation to carry on the business of insurance.

Sec. 1956, Stats., subsec. 1, defines a fraternal benefit
society to be one carried on solely for the mutual benefit of
its members or their beneficiaries, and having a lodge system
with ritualistic form of work and representative form of
government. Subsec. 2 of that section defines the lodge
system, and subsec. 3 defines representative form, of govern
ment as being one in which provision is made in the con
stitution and laws for a supreme legislative or governing
body composed of representatives elected either by the
members or by delegates elected directly or indirectly by the
members, together with such other members as may be
prescribed by its constitution and laws.
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These articles make no provision whatever for a lodge sys
tem, nor for a representative form of government. The
third article provides:

"The supreme legislative or governing body of said
corporation shall be the members in good standing."

This, it will be noted, is not a representative form of govern
ment as defined in subsec. 3, sec. 195&, Stats.

Subsec. 4, sec. 1956 provides:

"Unless express reference is made to this subsection, no
law now in force or hereby or hereafter enacted shall in
clude or apply to:
"(a) Societies which limit their membership to any one

hazardous occupation.
"(b) Nor to an association of local lodges of a society

now doing business in this state which provides: (1) Death
benefits not exceeding three hundred dollars to any one
person; (2) disability benefits not exceeding three hundred
dollars in any one year to any one person; (3) or both.
"(c) Nor to any contracts of reinsurance business on

such plan in this state.
"(d) Nor to domestic societies which limit their member

ship to the employes of: (1) A particular city or town; (2)
a designated firm, business house, or corporation.
"(e) Nor to domestic lodges, orders, or associations of

a purely religious, charitable and benevolent description,
which do not provide: (1) For a death benefit of more than
one hundred dollars; (2) or for disability benefits of more
than one hundred and fifty dollars to any one person in any
one year."

Subsec. 5 provides:

"But, (a) any such order or society which, (1) has more
than five hundred members, (2) and provides for death or
disability benefits; (b) and any such lodge, order, or society
which issues to any person a certificate providing for the
payment of benefits; shall not be exempt by the provisions
of this section, but shall comply with all the requirements
of the law relating to fraternal benefit societies."

It is elemental that one legislature cannot by its acts
bind the action of future legislatures. The provision that
no law hereafter enacted shall include or apply to the societies
described is invalid and does not prevent such laws from ap-
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plying to such societies, even though the particular subsection
is not referred to.

Pars, (a), (b), (c) and (d), subsec. 4 clearly are not ap
plicable to this organization. There is nothing in the articles
of incorporation which shows that death benefits are not
to exceed SlOO, nor that disability benefits are not to ex
ceed §150, to any one person in any one year, and conse
quently par. (e) would not be applicable.
Furthermore, the articles themselves sliow that it was

not intended that this organization should not be subject
to any of the laws of this state which do not specifically
refer to this particular subsection. The articles recite that
the corporation is formed under chs. 86 and 89, Wis. Stats.,
and many of the sections contained in those two chapters
do not refer to subsec. 4, sec. 1956. Furthermore, unless
some law of the state is applicable, there is no authority for
filing these articles in your office nor for requiring their
approval by your depaitment and this department. Unless
some law of the state is applicable, it is difficidL to conceive
how this organization would have any standing in the courts.
Whenever it goes in court it must rely upon some law of
the state which does not specifically refer to this subsection.
No summons could be issued without relying upon som,e law
of the state which does not refer to this subsection. I do
not know just what this particular provision m.eans, and I
doubt very much if anyone else can so construe it as to give
it any force and ell'cct. In fact, if construed as it seems to
me it would have to be construed, it would deprive these
classes of organizations of the very benefits that they desire.
In addition to this, under subsec. 5 it is provided that

this exemption shall not apply to those associations or
societies which issue certificates providing for the payment
of benefits. These articles specifically refer to benefit cer
tificates to be issued to members.
The articles do not bring the association within the

definition of a fraternal benefit society. They do not com
ply with the laws with reference to the organization of
mutual insurance organizations. I have been unable to
find any provision of law under which you would be au
thorized to file these articles or this department would be
authorized to approve them.
W\\'G
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Constitutional Law—Corporations—Law revoking licenses
of foreign corporations of certain class and giving them
option to reincorporate as domestic corporations would not
be unconstitutional.

June 3, 1921.

Honorable William Olson, Chairmari,

Assembly Committee on Agriculture.

You have asked my opinion on the constitutionality of a
bill which would require all foreign corporations now operat
ing smelters or roasters in this stale, to either reincorporate
as domestic corporations within one year or cease to carry
on business in the state at the end of that time.

It is very clear that with respect to foreign corporations
the state has only the right to admit them to the state or
exclude them from it and to regulate them while there,
and has no power to force them to give up the charters which
were granted lo them by other states. I shall, therefore,
treat the question as involving only the right of the state
to revoke the license of the foreign corporation. If it has
that right, it may properly give the corporation an option
to become a domestic corporation rather than have its
license revoked.

Thus the question to be determined is this: Where a
foreign corporation has come into the state, complied with
the law relating to the admission of foreign corporations
and received a license to do Inisiness here, has invested money
and established a manufacturing plant, and has in no way
olTended against any law of the state, can the legislature'
revoke its authority to do business in the state? The answer
to this question depends upon the federal constitution,
since there is no provision of the state constitution that bears
upon the subject.
An important case to be considered in this connection

is American Smelting Co v. Colorado, 204 U. S. 103 (1907).
There a corporation was licensed to do business in Colorado
in 1899 upon paying to the state a fee fixed by law. It in
vested about half a million dollars in a manufacturing plant
in Colorado. In 1902 the Colorado legislature passed a law
requiring domestic corporations to pay an annual license
tax of two cents, and foreign corporations of four cents, per
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thousand dollars of authorized capital. The corporation
in question refused to pay, on the ground that it had a con
tract right to remain in the state without the payment of
any different fees than those which might be exacted of
domestic corporations. A statute in effect at the time of
its admission provided, in almost the exact language of
our sec. 17706, subsec, 10, that licensed foreign corporations
should be

"subjected to all the liabilities, restrictions and duties which
are or may be imposed upon corporations of like character
organized under the general laws of this state, and shall
have no other or greater powers."

The supreme court of the United States held that when
the corporation was admitted to the state on payment of the
original license fee, a contract came into existence by which
the corporation

"while subjected to all, should not be subjected to any
greater liabilities, restrictions or duties than then were or
thereafter might be imposed upon domestic corporations of
like character."

The court further said:

"In other words the liabilities, restrictions and duties
imposed upon domestic corporations constitute the measure
and limit of the liabilities, restrictions and duties which
mjght thereafter be imposed upon the corporation thus ad
mitted to do business in the State. It was not a mere license
to come in the State and do business therein upon payment
of a sum named, liable to be revoked or the sum increased
at the pleasure of the State, without further limitation. It
was a clear contract that the liabilities, etc., should be the
same as the domestic corporation, and the same treatment
in that regard should be measured out to both. If it were
desired to increase the liabilities of the foreign, it could only
be done by increasing those of the domestic, corporation at
the same time and to the same extent."

In the subsequent case of Hammond Packing Co. v. Arkan
sas, 212 U. S. 322, 344 (1909), involving the forfeiture of a
corporation's license for failure to comply with a certain
law, the court remarked that it was not denied by the state
that since the laws of Arkansas entitled licensed foreign
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corporations to rights equal to those enjoyed by domestic
corporations,

"a permit to do business could not be revoked for causes
not made applicable to domestic corporations without
impairing the obligations of the contract which arose from
the permit."

' The statement of the court that the proposition just stated
was not denied by the state probably does not amount to
a determination by the court that the proposition was cor
rect, and the case went off on the point that the statute there
in question applied equally to domestic as well as foreign
corporations, so that whatever is said in the Arkansas case
about the impairment of the obligation of a contract is
unnecessary to the decision of the case.

This Ai'kansas case was decided in 1909, but strangely
enough, in the twelve years that have since elapsed, the
American Smelting Company case has never been mentioned
in any decision of either the United States supreme court or
the lower federal courts.

In 1910, however, the United States supreme court reached
the same result as in the American Smelting Company case
by applying the "equal protection of the laws" clause of the
constitution rather than the clause relating to the impair
ment of the obligation of contracts.
The case of Southern Railway Co. v. Greene, 216 U. S.

400, involved an attempt on the part of Alabama to impose
a new tax on a foreign corporation already operating a
railroad on the state, without making a similar imposition
upon domestic corporations. The court, without referring
at all to the American Smelting Company case or to the ques
tion of the impairment of a contract, held that such a tax
deprived the foreign corporation of equal protection of the
laws. The court held that while a state may impose such
conditions as it pleases upon the original admission of a
foreign corporation to the state,

"a corporation which has come into and is doing business
within the state of Alabama, with the permission of tlic
state and under the sanction of its laws, and has established
therein a business of a permanent character requiring for
its prosecution a large amount of fixed and permanent
property"
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cannot be subjected to any new tax not imposed on dom.estic
corporations.
A few months later the rule of Southern Railivay Co. v.

Greene was reafTirmed in Herndon v. Chicago R. P. & P.
Railway, 218 U. S. 135, where a slate statute providing for
forfeiture of a foreign corporation's license in case it should
remove a suit from the state to a federal court was held to
deny the equal protection of the laws. The court again
pointed out that the situation was not that of a slate under
taking to prevent a corporation from coming within its
borders, but was a case of imposing a forfeiture upon a
foreign corporation, already licensed, for doing a thing that
dom.estic corporations were perfectly at liberty to do.
These cases, as already stated, were both decided in 1910.

Eight years later the court was called upon to determine
in Cheney Brothers Co. v. Massachusetts, 246 U. S. 147 (1918),
whether a foreign corporation which had been admitted to
Massachusetts, had bought real estate and had erected an
expensive automobile service station and garage thereon,
was denied the equal protection of the laws when a new tax
was imposed upon it without any corresponding tax being
imposed on domestic corpoi-ations. The court expressly
held that the case of Southern Railway Co. v. Greene was to
be confined to corporations in the nature of railroads, opera
ting properly

"which is not susceptible of use for any other purpose without
great loss."

The court pointed out that the storage and care of auto
mobiles is a widespread business not monopolistic in charac
ter and the property devoted to it

"is not property of a nature irretrievably devoted to a limited
and monopolistc use, and not readily available either for
other valuable uses or to other persons ready to devote it
to the same uses at prices fairly equivalent, subject to the
general vicissitudes of business conditions, to the original
investment."

Accordingly the court held in the Cheney case,

"first, that a Slate does not surrender or abridge its power
to change and revise its taxing system and tax rates by merely

M.
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licensing or permitting a foreign corporation to engage in
local business and acquire property within its limits, and,
second, that 'a State may impose a dilTerent rate of taxation
upon a foreign corporation for the privilege of doing busi
ness within the State than it applies to its own corporations
upon the franchise which the State grants in creating them.' "

This same limitation of the rule of Souihein Railway Co.
V. Greene was reafTirmed in Norihweslcrn Mutual Life In
surance Co. V. Wisconsin, 247 U. S. 132 (1918), where the
Greene case was distinguished as follows:,

"In that case we laid stress upon the fact that the tax
related to railroad property not susceptible of other uses,
which placed in the State had to remain there permanently,
and could not be withdrawn at the pleasure of its owners.
Under such circumstances, and dealing with that character
of property, we held that the particular tax constituted such
discrimination as to deny to the company the equal pro
tection of the laws."

The history of the proposition in the supreme court of the
United States, therefore, is this: In 1907 and 1909 the
court held that the imposition of a new tax upon a foreign
corporation already licensed, without imposing a similar tax
on domestic corporations, impaired (he obligation of a con
tract. In 1910, without referring at all to the cases decided
in 1907 1909, the court held that such a tax was a deniai
of the equal protection of the laws. In 1918 the court, without
referring to the decisions of 1907 and 1909, expressly held
that such a tax was valid, distinguishing the 1910 cases on
the ground that they related to railroad corporations having
large fixed investments which could not be easily disposed
of.

From this history I think we may fairly infer that the
supreme court of the United States has abandoned the
"contract" theory entirely, and has abandoned the "equal
protection of the laws" theory except in the case of corpora-
Lions whose property holdings arc similar to those of rail
roads. I think we may also infer that at this date a statute
laying a heavier burden upon an ordinary manufacturing
corporation licensed to do business in the state as a foreign
corporation than is laid on domestic corporations in the
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same business would not be held to violate the eonstitu-
tion of the United States.

It may seem that the decisions relative to the mere laying
of extra burdens on foreign corporations arc not decisive as
to the right of the state to oust such corporations entirely,
since the latter is the more drastic measure of the two.
I think the contrary is true, however, when we consider the
nature of the legislative power over the existence of cor
porations. Even if it be conceded that, as held in the earlier
federal decisions above referred to, a foreign corporation once
admitted to the state has the same rights as a domestic
corporation, the fact is, that as to domestic corporations
the legislature had the absolute power to revoke their char
ters at any time and for any reason. Sec. 1, art. XI, Const.;
7 Fletcher Cyc. Corp. sec. 4313. ThuSf if the foreign cor
poration exists in the state subject to the same legislative
powers as the domestic corporation, it exists subject to the
express power to oust it whenever the legislature sees fit.
The supreme court of the United Slates in the American
Smelling Co. case, above cited, expressly called attention to
the fact that it was there dealing with the question of extra
burdens and not with the question of annulling a charter.
The court said:

"Nor is this a case where the power given by the state
constitution to the general assembly to alter, amend or
annul a charter Is applicable. The act does not alter the
charter or annul or amend it. It simply increases the
taxation which up to the time of its enactment had been
imposed on all foreign corporations doing business in the
State."

Furthermore, the power which the legislature has with
reference to the repeal of charters is not required to be
exercised against an entire class of corporations at once.
The legislature may single out a particular domestic cor
poration or a particular group of domestic corporations and
annul their charters while leaving other corporations of
similar character undisturbed. Our constitution prohibits
the enactment of special laws for granting corporate privi
leges but does not prohibit special laws for taking them
away. Sec. 31, art. IV, Const.
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Hence, it seems to ro.e that there is less ground for claiming
denial of the equal protection of the laws, or impairment
of the obligation of a contract, in the case of the annulment
of a foreign corporation's license than there is in the case of
imposing new tax burden upon such corporation. Once it is
conceded that the foreign corporation has no greater rights
than a domestic corporation and that the legislature m.ay
annul the existence of a domestic corporation at will and in
doing so is not bound to treat all alike, then it would seem
that no foreign corporation has a right to com,plain of the
withdrawal of its license even though domestic corporations
are left entirely undisturbed.

It is my opinion, therefore, that a law revoking the licenses
of foreign corporations Avhich operate smelters and roasters
in this state would not violate the federal constitution.
That being the case, a law giving such corporations the
option of leaving the state or reorganizing as domestic
corporations would, in my opinion, be valid, since the pro
vision for reorganizing is not compulsory but optional.
RMH

Bridges and Highways—Staic trunk highways are to be
repaired by counties, including walks and bridges, whether in
or out of city limits.

June 3, 1921.

M. J. Paul,
District Attorney,

Berlin, Wisconsin.

You have submitted the following question:

"Who must repair a bridge wholly within the limits of
an incorporated city, where said bridge is part of a state
trunk highway?"

We think the statutes upon this subject are such that there
is room for only one opinion.

"(b) Wherever the word 'highway' is used in sections
1312 to 1317, inclusive, of the statutes, it shall be construed
to mean a public road, together with all culverts, bridges,
overgrade and undergrade crossings with railways, and all
other appurtenances necessary to make a road usable and
safe for public travel, * * Subsec. 1, sec. 1312u, Stats.



626 Opinions of the Attorney-General

The sections referred to in the quoted portion of the
statute are the ones which provide for tlie selection of the
trunk highway system and for the maintenance and con
struction of that system of highways.

''On and after May 1, 1918, each county shall adequately
maintain the whole of the trunk system lying within the
county in accordance with the directions, specifications, and
regulations made for such maintenance by the commission."
Sec. 1317, subscc. 1, subd. (a).

"Claims for damages which may be due to the insufTi-
ciency or lack of repair of the trunk system shall be against
the county, and sections 1339,1340, and 1340n of the statutes
shall apply to siich claims. * * Sep. 1317, subscc. 5.

Subsec. 8 of this section makes provision for extraordinary
repairs and for reconstruction of bridges and culverts, but
nothing contained in that subsection

"shall be con^rued to relieve any county from liability
for the maintenance of all culverts and bridges on the trunk
system."

The portion of a bridge intended for the use of foot pas
sengers is as much a part of the bridge as is the portion in
tended for vehicle traffic.

You are therefore advised that the county is. required
by statute to repair all bridges that form, part of the stale
trunk highway system, whether such bridges be within or
without the limits of a city.
EEB

Appropriations and Expenditures—Public Lands—State
Parks—Continuing appropiiation may be repealed not
withstanding contracts made in furtherance thereof.
Lands may be purchased by stale for park purposes sub

ject to mortgage which stale does not assume without crea
tion of debt.

June 4, 1921.
Honorable Anton Kl^ckuk, Chairman,

Committee on Proposed State Park Purchase.
At your request Judge Owen and I have canvassed the

situation relative to the ways and means that might be
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employed by the state in acquiring the proposed Northern
Lakes Park.

Upon the assumption that the amount necessary to ac
quire these lands is $250,000, the following plans seem pos
sible:

First: The legislature may apiiropriale outright, $250,000
to commissioners to acquire the particular lands for the
state park.

Second: The legislature may appropriate $50,000 annually
for five years to commissioners to purchase the proposed
park lands.

Under such an appropriation the following possibilities
are presented:

a. The commission could buy outriglrt for the state,
$50,000 worth of lands each year taking chances that there
would be available and undcspoiled the balance of the lands
for purchase on the 2d, 3d, 4th, and ath years.

h. The.commissioners could buy outright $50,000 worth
of lands and take options for two, three, four, and five years,
respectively, if the owners would be willing to option their
lands for so long a period in view of the possibility that the
appropriation might at any time be repealed.

c. If the owners of tiie lands were willing to place mort
gages of $200,000 on the property and sell their equity of
redemption to the slate without recourse as to the mortgage
liability, the state might purchase the equity for $50,000
and use the annual appropriation to pay olT the mortgage
indebtedness if our court would apply to the state the same
rule it has applied to the purchase by municipalities of
public utilities subject to mortgage.

It seems to me that the only plan that would adequately
protect the interest of the state and insure the acquirement
of the proposed lands in an undespoiled state at a reasonable
price is the plan lirst suggested. The othei' suggestions are
open to the following objections;

2a. That after the first one-fifth of the lands had been
purchased, lumbering operations might be continued on the
part of the lands, that they would not be adcciuatcly pro
tected from forest fires, and that once the state was com
mitted by the purchase of part of the land, owners of the
balance would endeavor to obtain higher prices.

2b. There is nothing to prevent a succeeding^ legislature
from repealing the continuing appropriation. Slate ex rel.
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Board of Regents v. Donald, 163 Wis. 145, and an owner of
these lands would iiardly care to take the chance of binding
himself to sell for five years hence when he had no assurance
that the purchase would be made. The lands being un
productive except for lumbering operations, considerable
loss would fall on the owner if the purchase ultimately were
not made. Also under 2b the state could not condemn and
would be obliged to reach an agreement with the owner.

2c. This plan involves two objections. In the first place
it would place the commissioners in the position of having
uselessly expended 8100,000 if a succeding legislature should
repeal the appropriation, leaving no moneys to pay oh the
mortgage and resulting in a foreclosure and a loss of the
lands. It also involves the necessity of consent and close
co-operation on the part of every land owoier and would not
permit of condemnation in cases where the price demanded
was exorbitant. This plan also involves an evasion of the
constitutional prohibition against incurring a debt. It is
quite true that such an evasion on the part of municipalities
in acquiring utilities subject to mortgage has been sanc
tioned by the court, holding that tiic purchase of such
utilities subject to mortgage for which no other assets of
the municipalities could be taken in case of foreclosure, does
not increase the municipal debt and it is only logical that
the same rule be applied to the state. However, there is a
remote possibility that the court might refuse to apply this
rule to the purchase of park lands by the state, regardless
of the decisions in Connor v. Marshjield, 128 Wis. 280, Burn-
ham V. Milwaukee, 98 Wis. 128, Pvrrigo i>. Milwaukee, 92 Wis.
236, although it would seem from the decision In State ex
rel. Owen v. Donald, 160 Wis. 21, p. 61, that these decisions
would be followed in the case of the purchase of equity
in park lands by the state where no liability for the pay
ment of the mortgage itself was incurred by the state .and
the holder of the mortgage had no recourse except to the
particular lands mortgaged.

As suggested to your committee yesterday, commissioners
could not make a contract obligating the state in the form
of a land contract to 'pay the purchase price of property at
stated times without creating such a state debt as is in
hibited by sec. 4, art. VIII, Const. This was settled in the
forestry case. State ex rel. Owen v. Donald, supra.
WJM
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Appropriations and Expenditures—Refunds—Certain small
refunds received by the state printing board should be
credited to general administration appropriation of board.

June 4, 1921.

Printing Board.

You have asked my opinion as to the fund to which certain
receipts of your board should be credited, consisting of small
refund payments made to you by paper concerns from which
you purchase paper under contract. You state that it has
been the practice for a long time past for the paper concerns
to make these payments, which do not amount to more than
twenty or twenty-five dollars per month; that the board buys
its paper f. o. b. Madison, and the sellers are under no con
tract obligation to make any refunds or other payments, and
the purpose of m.aking them is quite undefined, although it
has been generally considered in the past that they were in
tended to help defray the cost of cartage from the railway
station to the warehouse and incidental expenses, such as
coiTCspondence, telegraphing, telephoning, etc.

It is clear that these refunds should be credited to the

appropriation for the printing board, but the question is to
what particular branch of the appropriation they should be
credited. Sec. 20.11, Stats, (as am.endcd by ch. 113, laws
of 1921), divides the printing board's appropriation into
five parts; (1) twelve thousand dollars per year for ad
ministration expenses, (2) a revolving fund of forty thousand
dollars for printing, binding, purchase of paper, etc., to be
charged against the several departments as used, (3) such
sums as m.ay be necessary for printing, paper, stationery,
etc., not chargeable to any other appropriation, (4) one
hundred and fifty dollars for certain printing for military
organizations, and (5) such sums as may be necessary to
pi'int and distribute the blue book.
The revolving fund, created by subd. (2) of the appropria

tion would not be the proper fund to be credited with these
small sums, for, as pointed out in an opinion given to you
on March 31. 1921,* it would be impracticable from an
accounting point of view to distribute little items of this
kind among the departments for which printing is done, and

•Page 317 of this volume.
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unless they can be so disti-ibiitecl, they cannot be placed in
the revolving fund without getting that fund out of balance.
Thus, the only question is as between subd. (1) and subd.
(3) of the appropriation.

If these refunds were now being made simply on account
of cartage expenses incurred by the printing board, they
should clearly be credited to subd. (3) of the appropriation
since this department has already ruled, in the opinion of
March 31 just referred to, that such cartage expenses them
selves are properly chargeable to subd. (3). From, the facts
presented, however, it appears that the refunds are not made
solely or principally on account of cartage expenses, nor are
they a rebate or discount on the price of paper, but they are
intended rather as an allowance to partially reim.bin-se the
board for expenses of a general and administrative nature
in connection with the pailicular purchases of paper on
which the refunds are m.ade. The practice of making these
payments is of such long standing that the specific purpose
of making them, if there ever was a specific pui-pose, seems
to have become ([uite obscured, and, in my opinion, the
closest approximation we can make to an accurate disposition
of these moneys is to credit them to the least specific branch
of the board's appropriation, i. e., the appropriation in
subd. (1) for administrative expenses of the board.
RhlH

Bridges and Ilighwags—It is duty of road officers to im-
prove strip which was laid out as highway; deviations of
travel from said strip at various points, owing to topography
and character of surface, do not work abandonment of said
strip. Land owners are not damaged by improving strip
at all points for public travel.

June 4, 1921.

Clive J. Strang,
District Attorney,

Grantsburg,- Wisconsin.

You say in a loiter dated May 25, 1921:

"It appears that the highways in some of the newer
sections have not been exactly on the lines, but have cut
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comers and gone around low places. Now that the roads
are being constructed or gi-aded under the federal aid laws
the surveyors are straightening the routes and the owners
are objecting to this without being compensated. Have
they any redress in these matters, and if so what?"

The highway authorities are strictly within the law and
the land owners have no legal ground for objecting to the
course that is being pursued. The fact that corners have
been cut by the travel and swampy places skirted does not
constitute in law an abandonment of the right of the public
to occupy the strip which was laid out as a highway.

Mairc v. Kruse, 85 Wis. 302, is a clipped-corner case. The
couii, said, in speaking of the deviation of travel from the
laid-out route:

* * The traveling public were forced to go around that
side hill, and that is all there is of it. * * * The legal high
way runs along the section lines, and there it was and is
the duty of tire town to make it passable throughout. It
would he the same if the town should neglect to open and
make fit for travel only two rods of a highway, or less than
four rods wide, and it should be used that way for over five
years; and this is common in many of the newer portions of
the stale. Are such excluded portions of the highway for
ever abandoned and discontinued as any part of the high
way? It is merely the neglect of duty on the part of the
town, and, the longer such neglect, the more imperative
the duty becomes to improve and work the highways and
make them lit for travel on the lines established by author
ity throughout. The principles established in Beilly v.
Racine, 51 Wis. 526, in Childs; v. Nelson, 69 Wis. 125, and
in Witter v. Daniitz, 81 Wis. 385, govern this case."

Town of Randall v. Rovelstad, 105 Wis. 410, is a case
where the travel went outside the boundaries of the highways
laid out, in order to avoid a slough or mire, and it was held
that the public did not lose its right to the strip laid out
as a highway nor acquire a right to the land outside the
boundaries of the highway over which such travel passed.
The court said:

'* * * All the presumptions are against the acquisition
of rights outside of those limits. The public welfare does
not demand that highways should be broadened by the
acts of those who travel over them; and any mere deviation
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beyond their bounds, which may be accounted for by topo
graphical difficulties, or by carelessness of travelers as to the
true line, will be presumed to be not adverse and not ac
companied by a claim of right, more strenuously than acts
within such limits, especially when such deviations have not
been sanctioned by the making of repairs. * * * This
court has repeatedly held that travel tends only to establish
the existence of a highway of the ordinary width or as laid
out, although it may cover only a part. * * *. Also, that
deviation of travel from the laid-out course of a highway
has no eflect to change it" (p. d30).

In State v. Werlzel, 62 Wis. 184, 189, the court said:
^ highway may be laid on a section line without

a survey and location of the line, or under a misapprehension
as to its exact location. It may, and doubtless does fre
quently, happen, especially in the sparsely settled portions
of the country, that a highway is laid upon a section line
through wild and uncultivated lands, and the exact location
of such line may not be determined for years thereafter.
It would be intolerable if a settler on the line of such high
way, whose fences encroached upon it, could force the high
way permanently from the line upon which it was laid,
merely liecausc he had maintained such encroachments for
four or five years before the town authorities dscovered the
encroachment and saw lit to take steps for its removal. We
do not think the law sanctions any such doctrine."

In Konkel v. Pella, 122 Wis. 143, 148, the court said, in
speaking of the intention of the public and its rights where a
road was laid out four rods in width, but only two rods in
width were used, the other part being fenced in:

"* * * If legally laid out, it does not work an abandon
ment of the ground within the legal limits that they deviate
slightly therefrom."

Language to the same effect is used in Moore v. Roberts,
64 Wis. 538, 541.
"  In Nicolai v. Daois d al, 91 Wis. 370, 373, the court said:

"* * * The mere fact that the plaintiff had for many
years encroached upon the road by putting a portion of his
fences in the road, and otherwise, did not bar the towm from
the legal right of having the road at any time opened to its
full width as originally surveyed and laid out."

fc.
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The foregoing authorities and others, which may be found
in the annotations to the Wisconsin statutes, we think fully
establish the proposition that these land owners are entitled
to no compensation and that the highway m,ay be improved
where it was originally laid out, and that if the owners
resist such action on the part of the highway authorities, the
latter may proceed under sec. 1330 against those owners to
remove any fences that may be within the bounds of the
highway as encroachments therein.
EEB

Bonds—Bridges and ifig/itaays—County highway bonds
should be signed by county chairman who is in office on day
of their date, though they are not sold until after his term
has expired.

June 6, 1921.

S. G. Dunwiddie,
District Attorney,

Jancsville, Wisconsin.

In your letter of May 16, as supplemented by yours of
May 24, you state that certain county highway bonds of your
county were executed so as to bear date June 1, 1919, and
were signed by the then chairman of the county board, who
is now out of office. In having the bonds signed by the
chairman who was in office on that date, you followed the
advice given you by Attorney General Haven in VII Op.
Atty. Gen. 205. The county now proposes to dispose of 4he
bonds, and the question has been raised whether they are
valid without the signature of the present chairman of the
county board.
County highway bonds are issued pursuant to sec. i317m-

12, Stats., which reads in part as follows;

"* * * The l)onds shall be signed by the chairman of the
county board and the county clerk in their official capacities
and be sealed with the county seal. * * *. Nothing in this
section shall require that all such bonds shall bear the same
date of issuance or that the whole or any part of any bond
issue authorized under the provisions of this section must be
sold at any specific time. Bonds may be sold from time to
time as ordered by resolutions of the county boards, and
as the necessity for providing funds for construction arises."
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This statute, providing as it does that not all of the
bonds shall be required to "bear the same date, of issuance,"
contemplates that the issuance of the bonds shall take place
on the day they are dated. That being true, clearly, the
officer who should sign the bonds is the one who is in office
on the day of their date. Coler i\ Ckburne, 131 U. S. 102.
By this test your bonds are properly executed and are valid.
It is not at all essential to their validity that they should be
sold as soon as issued; sec. 1317/7?-12, as quoted above,
expressly negatives any such necessity and contemplates
that a county may issue bonds and then hold them for some
time before they are sold. It has been expressly held that
in such cases public securities should be signed by officers in
office at the time of their date, and not by the officers in
office at the time of their sale, llcdseif v. Gillell, 103 Pac.
339 (Gal.); Sioughlon v. Paul, 173 Mass. 148.

In the opinion given by my predecessor on this subject,
in VH Op. Atty. Gen. 205, it is stated, p. 206:

"As I view the statule, I attach no importance as to who
signs the bonds—whether it be the present chairman of the
county board or the one to be elected at its first meeting.
If, according to the resolution authorizing said issue of bonds
they are to be dated at a date prior to the expiration of
the term of office of the present cliairman, then perliaps he
should sign the same as chairman. If, iiowever, the bonds
are to bear a date subsequent to his term of office, then I
would suggest that they be signed by the new cluiirman.
The important thing is that the bonds be signed according
to tjie terms of the section, namely, by the chairman of the
county board."

I should hesitate to approve the broad statement that
it is of no importance which chairman signs the bonds, for
under the decisions in Coler v. Clcbiirnc, supra, and Anthonij
V. Jasper, 101 U. S. 693, that is a matter which may be of
great importance. I am satisfied, however, that the rules
which are rather tentatively stated in the second and third
sentences of the paragraph above quoted are cbrrect and
should be followed.

RMH
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Public Officers—Town Board—In county where the term
of members of the town board is three years, member ap
pointed to fill vacancy on board holds ofTice only until his
successor is chosen at next town meeting.

June 6, 1921.

George J. Leicht,

District Altorneij,
Wausau, Wisconsin.

In your letter of May 28 you state that in your county
the three-year term for town chairman has been adopted,
and that one town chairman died and a successor was ap-

l)ointed. You ask whether the successor will hold oflice
for the residue of the unexpired term, or only "until the new '4]
election."

Your inquiry is answered by sec. 17.25, Stats., the material
portions of which are:

"Vacancies in town offices shall be filled as follows:
"(1) In the tovm board, by the remaining supervisors and

the town clerk, * * *. Persons appointed under the pro
visions of this subsection to fill vacancies shall hold office
for the residue of the unexpired term, except persons ap
pointed to fill vacancies in the. office of town supervisor in towns
wherein the term of such oflice is three years, * * * which
persons shall hold office only until their successors are elected
and qualify and such successors shall be elected at the annual
town meeting next after the vacancy occurs if such vacancy
occurs twelve days or more prior to such meeting; other
wise at the annual town meeting held in the year next suc
ceeding; but no election to fill a vacancy in such office shall
be held at the time of holding the regular election for such
office."

From the foregoing it is apparent that the. person ap
pointed to fill the vacancy will hold office only until the
next succeeding town meeting held more than twelve days
after the occurrence of the vacancy.

RMH
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Appropriations and Expenditures—Elections—Corrupt
Practices Act—Proceedings under sec. 12.22, Slats., to in
vestigate alleged violations of the corrupt practices act
are civil and not criminal, hence their expenses are not pay
able by county, nor, in absence of an appropriation therefor,
by state.

June 7, 1921.
G. F. Clifford,

Attorney at Low,
Green Bay, Wisconsin.

In your letter of June 6 you state that pursuant to your
recent appointment as special counsel under sec. 12.22,
Stats., you have commenced a proceeding as authorized
by subsec. (3) of that section, and you desire to be advised
whether the expenses incurred in that proceeding in the
way of witness fees, sherilT's fees, etc., are payable by the
state, by the county, or by the relator.

Sees. 12.22 to 12.25, inclusive, provide that any elector
may petition the county judge, the attorney general, or
the governor for leave to bring a special proceeding to de
termine whether there has been a violation of the corrupt
practices act by a candidate for office or his personal cam
paign committee. Upon granting such leave, the county
judge, attorney general, or govcrtior must appoint some oPe
as special counsel, and the latter is empowered to bring a
special proceeding in the name of the state upon the relation
of the petitioning elector to investigate and have determined
by the court whether the act has been violated. If such
determination is in the affirmative a judgment is entered
ousting the defendant from the office to wliich he has been
elected, and the relator recovers from the defendant his
taxable costs and disbursements. The special counsel is
paid a per diem out of the state treasury, but no provision
is.made as to payment of any of the expenses of the pro
ceeding.
Throughout the sections referred to emphasis is laid upon

the fact that the proceeding is civil and not criminal. The
proceeding is commenced hv serving a summons and com
plaint, to which the defendant interposes an answer; the
proceeding is "tried and determined the same as civil ac-

7v !

It.. -- -
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tions are tried and determined" (sec. 12.23); the law with
reference to change of venue in civil actions is made ap
plicable; appeals are taken in the same way as from judg
ments in civil actions; and the judgment entered is simply a
judgment of ouster without imposing any punishment. The
civil nature of the proceedings is further emphasized by the
provision in sec. 12.24, subsec. (4), that the judgment entered
shall not be a bar to or alTect in any way any criminal pros
ecution.

Since the proceedings are civil and not criminal, the county
is not liable for payment of the expenses. It is well settled
that counties are not liable for expenses of civil proceedings,
although they arc brought in the name of the state. Chaftn
V. Waukesha Counly, 62 Wis. 463.
Nor are these expenses payable out of the state treasury.

It is fundamental that they cannot be so paid unless an
appropriation has been made for their payment. Art. VIII,
sec. 2, Const. Sec. 12.25 provides that the per diem of the
special counsel shall be paid out of the attorney general's
legal expense appropriation, which is subsec. (2), sec. 20.08.
That subsection also covers expenses of special counsel ap
pointed pursuant to sec. 14.13; also expenses incurred by the
attorney general, his deputy, or assistants in the prosecution
or defense of any action or proceeding in which the stale may
be a party or have an interest. These provisions do not
cover the present case. The special counsel in a case of this
kind is not appointed pursuant to sec. 14.13, nor does he
become an assistant attorney general, or an assistant of the
attorney general. The assistants referred to are obviously
the regular assistants appointed pursuant to sec. 14.52. In
proceedings brought under sec. 12.22, the attorney general
takes no part; he merely gives leave to bring the proceeding
and appoints special counsel to prosecute it. In conducting
such prosecution the special counsel is not assisting the
attorney general, any more than he would be assisting the
county judge or the governor if his appointment happened to
come from one of those ofTicers.

Since the expenses are not payable from either the county
or the state treasury, they must fall upon the relator, and
the fact that sec. 12.23, subsec. (7), permits the relator, if
successful, to recover his taxable costs and disbursements
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from the defendant, is to my mind conclusive evidence that he
is intended to l)ear the expenses himself in the first instance.
Taxable disbursements under sees. 2921 and 2928 cover
exactly the items we are now discussing. If the relator were
not intended to pay these items in the first instance, certainly
no provision would have been made for his recovery of them
from the adverse party.

It is my opinion, therefore, that the expenses you refer to
are payable by the relator and not by the county or the
state.

RMH

Bonds—Bridges and Highways—Where county highway
bonds bear certain date but have not as yet been signed and
county chairman and clerk who were in office on day of their
date are no longer in office, bonds can not now be lawfully
signed by either former or present officers as of date ap
pearing on them, but new officers should sign them and
change date to day of actual execution.

June 7, 1921.

George S. Hartman,

District Attorney,
Juneau, Wisconsin.

In your letter of May 26 you slate that certain county
highway bonds of your county, which were printed and
approved early in 1920 and dated April 1, 1920, have re
mained unsigned and unsold up to the present time, although
the coupons bear the facsimile signature of the county
chairman and county clerk who were in office in April, 1920.
As a new chairman has now taken office, you inquire: (1)
whether the new chairman can sign the bonds by changing
the dale thereon, (2) whether the old chairman can sign
them as of April 1, 1920, and (3) whether the new chairman
can sign them as of April 1, 1920.
County highway bonds are issued pursuant to sec. 1317/n-

12, which provides, among other things:
♦ * -phe bonds shall be signed by the chairman of the

county board and the county clerk in their official capacities
and be sealed with the county seal. * * *. Nothing in this
section shall require that all such bonds shall bear the same
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date of issuance or that the whole or any part of any bond
issue authorized under the provisions of this section must be
sold at any specific time. Bonds may be sold from time to
time as ordered by resolutions of the county boards, and as
the necessity for providing funds for construction arises."

Under the rule of Coler u. Cleburne, 131 U. S. 162, it would
be improper to adopt the second of the alternatives that
you suggest. In that case city bonds which the statute
recjuired to be "signed by the mayor and countersigned by
the secretary" were dated January 1, 1884. and were signed
by the person who was mayor on that date, but his signature
was not affixed until July, 1884, at which time he was out of
office. He signed the bonds at that time by special request
of the city council, for the reason that, as in your case, the
coupons were already engraved with his facsimile signature.
The court held the bonds void, saying that the statute re
quiring the bonds to be signed by the mayor
"clearly means that they shall be signed by the person who
IS mayor of the .city when they are signed, and not by any
other person. The legislature having declared who shall

them, it was not open to the city council to provide
that they should be signed by some other pei'son."

While circumstances of estoppel could easily arise to make
the county liable on the bonds, as in fact did occur in the
very similar case of Weyauwega v. Ayling, 99 U. S. 112, the
question now to be determined is how the bonds should be
executed to be absolutely valid, and not how the county
may estop itself from contesting their validity.

The third alternative that you suggest, namely, to have
the present officers sign as of the date now appearing on the
bonds, would also be of doubtful validity. In Anthony v.
Jasper, 101 U. S. 693, the supreme court of the United States
held such antedated bonds to be void, but that case is
probably distinguishable on the ground that the antedating
there was done to avoid the elTect of an intervening statute.
Abbott, Public Securities, sec, 166, states that the common
rule is that

where the authority to issue exists the antedating of bonds
will not render them invalid provided in other respects there
iias been a compliance with the conditions prescribed by

>•.
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law and with the authority conferring the power and where
ihc ojjiciah executing them were such officers at the time the
bonds are dated."

Furthermore, sec. 1317m-12, in referring to county bonds,
provides that they shall not all be -required to "bear the
same date of issuance"-—thus indicating rather clearly that
the date given on the bonds is deemed by the legislature
to be the date of their "issuance." Clearly, the officers who
sign the bonds should be those who are in office at the time
they are issued, and the legislative indication of the meaning
of the word "issuance" appears to me to be strong authority
against the practice of antedating the bonds in a case of this
kind.

This leaves the first alternative suggested by you as the
only one that can safely be followed, and that is to have the
present officers sign the bonds with the date changed to the
actual date of signature. The redating of the bonds will in
no way affect their validity, for the statute, as quoted above,
expressly authorizes bonds to be issued as df different dates.
If the coupons are dated April 1, ■ 1920, those dates also
should be changed.

It will also be desirable, in order to avoid discrepancy
between the signatures on the bonds and-those on the cou
pons, to have the present chairman re-sign the coupons.
This may not be absolutely essential to the validity of the
bonds but it will avoid the possibility of any question arising
upon them.
RMI-I

,..'e

Bridges and Highways—Taxation—U. S. Freight Tax-
Freight charges for carrying materials used in building
federal aid highways under contract is subject to the U. S.
transportation tax. Such agreements are lump-sum con
tracts.

June 7, 1921.

Wisconsin Highway Commission.

You wish to know whether materials used by contractors
in the construction of highways under the federal and state
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aid acts are exempted from the transportation tax imposed
by the United States revenue acts.
Once the extent of the exemption in favor of the United

States and states, made by the revenue acts of 1917 and
1918, is ascertained, the answers to the various questions
htat arise on this subject or forms of questions become easy.

Sec. 500 of the United States revenue act of October 3,
1917, imposes

"(a) a tax equivalent to three per centum of the amount
paid for the transportation by rail or water or by any form
of mechanical motor power when in competition with car
riers by rail or water of property by freight consigned from
one point in the United States to another; * * Sec.
600 40 Stats, at L. 314; sec. 5587 Barnes' Fed. Code 1919.

To this general rule there is an exception in favor of the
United States and the several stales and political subdivisions
thereof:

"That no tax shall be imposed under section five hundred
upon any payment received for services rendered to the
United States, or any State, Territory, or the District of
Columbia. The right to exemption under this section shall
be evidenced in such manner as the Commissioner of In
ternal Revenue, with the approval of the Secretary of the
Treasury, may by regulation prescribe." 40 Stats, at L.
315; sec. 5589 Barnes' Fed. Code.

Beyond question the exemption to the state of Wisconsin
is precisely the same as the exemption in favor of the United
States. The states and the national government are on an
equal plane. In any instance where, under the surrounding
eircumstances, the United States would be relieved from
paying the transportation tax, the exemption would exist
if the state of Wisconsin were substituted for the United

States. Stated somewhat difl'erently, if the highway con
struction work to which you refer was being performed under
a contract with the United States in place of under a con
tract with the state of Wisconsin, the answer to the question
of whether an exemption was granted would be the same.

If the transportation service is rendered to the state, then
it is tax free, but the service is to the state only where the
state pays the freight, in legal contemplation.

21
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The following is quoied from the regulations of the
treasury department relating to the assessment and col
lection of this tax and other internal revenue:

"Art. 19. Lump-sum Government contracts.—Where a
contractor does work for the Government, the contract price
of which is a lump sum, the exemption does not apply to
amounts paid for transportation of property used or to be
used by the contractor in connection with the work." 20
Treas. Dec. Internal Revenue, 63, 73 (T. D. 2676, Regu
lations No. 42).

These regulations were supplemented by a decision of the
treasury department, July 1, 1918, in which it is said:

"(1) Where a contractor does work for the Government,
the contract price of which is the cost plus a certain per
centage, the amount received by a carrier for the trans
portation of property used or to be used by the contractor
in the Government work falls within the exemption from
the transportation tax imposed by section 500 of the act
of October 3, 1917." 20 Treas. Dec. Internal Revenue,
451 (T. D. 2742).

Contracts with the state of Wisconsin for highway con
struction are not "cost plus" contracts, but are rather lump-
sum contracts. As you say in your letter of May 31, 1921:

"Contracts for highway work in Wisconsin are in the
nature of lump sum contracts, the cost plus contract being
illegal according to advice from your department, as far
as the state is concerned."

The statutes not only require that bids to do the work be
advertised for but the statutes also require that the work
shall be let to the lowest competent responsible bidder, if his
bid be reasonable. Sec. 1316. It is not possible to determine
the amount bid unless definite sums are named. The cost

plus plan cannot be adjusted to the statutes. The bidder
who asks the highest percentage of profit, might, in the end
turn out to be the lowest bidder. Again, sec. 3327a requires
that all contractors for doing public construction work shall
furnish bond,

"the penalty of which shall not be less than the contract
price."
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The contract price in the cost plus contract is not ascertained
nor ascertainable until the work is completed.
That the Wisconsin contracts under consideration are

for a lump sum is made very apparent by an examination of
the form of contract which is prescribed. You call attention
to the provision in par. 49 of said form of contract,
where it is provided that the contract price stipulated for
will be increased or diminished to the extent that the freight
rates on the shipments of material increase or decrease from
the larifTs in force at the time the contract was made. This
provision for readjustment to correspond to the raising or
lowering of freight rates has no application to the question
we are discussing, and can have none, unless the federal
transportation tax should be changed during the execution
of any highway construction contract. We conclude, there
fore, that the highway work in Wisconsin is carried on under
lump-sum contracts. Therefore, if the regulations of the
treasury department and the decision of that department,
as to the exemption or lack of exemption in favor of the
United States on lump-sum contracts, are correct, then there
is no exemption provided, and the transportation charges for
materials used in highway construction in Wisconsin, under
the form of contract now in use, form the basis for the federal
transportation tax.
The revenue act of 19 IS, 40 U. S. Stats, at L. 1057, amends

that of October 3, 1917, but retains, without amendment,
the provision for exempting from the transportation tax
services rendered to the United States and to states. Sec.

502 of the earlier act is made provision h,sec. 500 of the last
named act.

The regulations relative to this exemption, which were
promulgated under the earlier act (Regulations No. 42),
are retained, or rather repromulgated, in the regulations
issued following the 1918 act. 21 Treas. Dec. Internal
Revenue, 450, 474-475 (T. D. 2834).
The bound volumes of the federal reporter have been

searched for court proceedings which involve the statute
which exempts the United States and the states from the
transportation tax, but no case of that character was found.
We infer therefrom that the regulations of the treasury
department have not been challenged in court. No action ap
pears to have been brought to recover any tax under these
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sections of the revenue acts. Those regulations and the
enforcement of the law accordingly appear to have been
acquiesced in. Evidently those who have been paying the
freight and the federal tax on the freight charges are of the
opinion that the interpretation which the treasury de
partment has put upon this statute is the natural and
obvious meaning of the language used.
And it is the opinion of this department that where a

specific price or lump sum is named in a contract between the
state and a construction company, there is no exemption
from this federal transportation charge, but that all materials
transported by or for the contractor in the execution of the
work are subject to the tax. It is literally true that the
service is not rendered for the state. The contractor is
obliged to furnish all the materials and do all the work, and
he may obtain his materials where he likes and transport
them in any way he sees fit. Should the state advance the
freight charges and deduct the same from the contract
price, the results would not be changed. That does not
make the state the one who is served. Paying the freight
that way rather than by the check of the contractor does
not alter the ultimate cost of the construction work to the
state. No mere subterfuge, and that is what such a pro
ceeding would be, it seems to me, would change the final
result.

Having reached the conclusion that the transportation
by common carrier of the materials used in the execution of
these highway contracts is subject to United States tax, it
is unnecessary to consider the manner in which exemption
from the tax is to be obtained, where such exemption is
really granted. You will notice that the statute directs that
the right to the exemption shall be evidenced in the m.anner
directed by the commissioner of internal revenue. The man
ner which he has directed and the form of certificate to be
used when freight is being paid are found in the regulations
before referred to. 20 Treas. Dec. Internal Revenue, 71.

It is hardly to be expected that these contractors doing
work for the state should be exempted from this tax, when
they would be required to pay it were they doing precisely
the same kind of work, under the same form of contract,
for the United States.

EEB
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Public Officers—County Board—Member of county board
is entitled to 6 cents a mile for travel going to and coming
from meeting place "by the m.ost usual traveled route."
Wbich is customary route is question of fact 1o be deter
mined by board.

June 7, 1921.

Hy. p. Schmidt,
District Attorney,

West Bend, Wisconsin.

You have had submitted to you the question of mileage
of members of the county board. One m.em.ber resides ten
miles by highway and sixty by railroad from the county
court house, another resides eight miles by highway and
forty-three miles by railroad from the court house, and
another eleven miles and fifty-eight miles, and other m.em.bers
reside more than twice as far from, the court house when the

distance is reckoned by railroad than when it is determined
by public highways between their residences and the court
house.

Members of the county board are allowed per diem for
their seiwices and

"six cents for each mile traveled in coming to and returning
from the place of meeting by the most usual traveled route
* * Subd. (f), subsec. (2), sec. 59.03, Stats.

The question presented you states:

"Are the members entitled to railroad distance or must
they be satisfied with 'cross country' mileage?"

You state that you have advised the board that the question
is one of fact but that the members want a uniform rule

and have asked you to obtain the opinion of this office.
It is the opinion here that your advice to the county

board is entirely sound. The statute could not be made
much plainer. The trouble com.es when the statute is ap
plied to a particular case.
The most usual traveled route is the course which the

majority of travelers m.ost frequently follow. Which is
such a route is determined both by numbers of individuals
and by the trips of individual persons. The words of the
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statute are all in common use; if they have a technical
meaning, that meaning should not be taken.

"(1) All words and phrases shall be construed according
to the common and approved usage of the language"

is the rule.of the statute which applies in answering your
question. Sec. 4971, Stats.
What is the most usual traveled route at one time may

not be so at another time. The m.ost usual traveled route

may be difl'crcnt in winter from what it is in summer.
The two points in question might be connected by a boat
line in summer time and practically the entire traffic be
tween the two points would be by water, while in winter the
traffic between the same points might be entirely by the
public highways.

"* * * The expression 'route of travel' means the way
or route traveled. A way or route not traveled is not within
the meaning of the term. A traveled route is the way
traveled by persons pursuing a journey between given
points." Moynard v. Cedar County, 1 N. W. 701, 70^2.

The rule cannot be state more uniformly than it is given
in the statute. If it is customary or usual for persons to travel
between the place of residence of a member of the county
board and the county seat by railroad, if traveling by high
way between those two points is the exception rather than
the rule of travel, then the mileage will be reckoned by the
railroad distance. If the reverse is the fact, the mileage to
which the member is entitled is determined by the length of
the highway. What the fact is in this regard is for the county
board to determine.

EEB
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CorpoT-a/ions—Insurance—Mutual insurance organizations
have no authority to use funds received from their members
as loan to another mutual insurance organization that is
facing financial difficulties.

June 7, 1921.

Honorable Platt Whitman,

Commissioner of Insurance.

In your letter of June 6 you submit a copy of a circular
issued by the committee on company finances of the Wis
consin Association of Mutual Fire Insurance Companies.
You state that this is an association of which all domestic

mutual fire insurance companies of this state arc members;
it seems that a certain mutual fire insurance company is
facing financial difficulties, and by this circular it is proposed
that the Association of Mutual Fire Insurance Companies
levy an assessment on each mutual company belonging to the
association, such assessment to be in proportion to the
amount of the net premiums in force in 1921, the proceeds
of the assessment to be loaned to the mutual fire insurance

company which is in difficulty, on surplus notes. You ask
for my opinion on the legality of such proceeding.

The whole theory of mutual insurance is that all money
received from the insured is used for the purpose of paying
losses and necessary legitimate expenses of carrying on the
business. No funds of such a company can properly be
used for any other purpose. IL is not proper to take money
that has been raised by an assessment upon the members
and use that to bolster up the funds of some other mutual
company.

Sees. 1902, 1903, 1911, and 1931, subsec. 5, define the kinds
of investments that may be made by insurance organiza
tions. The loaning of money to an insolvent insurance'
organization is not one of the purposes so named.

Officers of insurance organizations should constantly
keep in mind the theory of insurance, and see to it that the
funds in their charge are not used for any other than legiti
mate purposes. The proposed raising of funds by the Wis
consin Association of Mutual Fire Insurance Companies for
the purpose stated is not such a legitimate purpose, and the
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constituent companies have no power or authority to pay
any such assessment from the funds received from their mem
bers.

WWG

Constitutional Law—Intoxicating Liquors—Prohibition en
forcement law of m.ore limited scope than ISth am.endm.ent
to federal constitution and national prohibition act, does
not conflict with amendment or national act.

Existing acts of congress and regulations m.ade there
under may be adopted by reference as laws of Wisconsin,
but m.ust be published in full by legislative authority in order
to com.ply with sec. 21, art. VII, Const.

Legislature cannot constitutionally enact that laws passed
in future by congress in enforcem.ent of 18th amendment
shall automatically become state law of Wisconsin.

June 8, 1921.
Honorable Alexander E. Matheson,

Assemblyman.

In your letter of June 7 you ask my opinion on certain
m.atters in connection with a bill (not yet num.bered) intro
duced on June 7 by Assemblyman Dahl, relating to pro
hibition enforcem.ent. I shall take up your inquiries in
their order.

1.

You call attention to sec. (3) of the bill, which reads as
follows:

"After this chapter becomes operative, the manufacture
for sale, sale, possession for sale or transportation of intoxi
cating liquors, the importation thereof into, or the expor
tation thereof from the state, except as provided herein is
prohibited."

You inquire whether this section perm.its in Wisconsin that
which is contraiy to the eighteenth am.endm.ent to the federal
constitution or the national prohibition act, and whether
this section legalizes the manufacture, not only of hom.e
brew or hom.em.ade wine, but hom.em.ade m.oonshine, so
long as it is not intended for sale.
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Sec. (3) of the bill does not permit or legalize anything.
It simply prohibits the manufacture of liquor for sale and
fails to prohibit its manufacture for other purposes. The
eighteenth amendment broadly prohibits

"the manufacture, sale or transportation of intoxicating
liquors within * * * the United States and all territory
subject to the jurisdiction thereof for beverage purposes."

The Volstead act makes it unlawful to

"manufacture, sell, barter, transport, import, export, de
liver, furnish or possess any intoxicating liquor except as
authorized in this act."

Thus both the constitutional amendment and the Volstead
act apparently go much farther than the Dahl bill, with the
result that if the bill bccom.es a law it will be an enforce-
m.ent act of m.uch m.oi-e limited scope than the national act
and will not prohibit the manufacture of m.oonshine for
home use. On the other hand, however, it will not in any
way legalize such manufacture or interfere with the en-
forcem.ent of the national act with reference thereto. There
is nothing in the eighteenth amendment which requires
states to adopt enforcement acts or to include, in such en
forcement acts as they m.ay adopt, all the things that are
prohibited by the eighteenth amendm.ent itself or by the
federal enforcem.ent act. Therefore, the mere failure of the
Dahl bill to prohibit manufacture of liquor for private use
neither violates the eighteenth amendment nor conflicts
with the Volstead act.

2,

You state that in several places the bill provides that
the Wisconsin statutes shall be the same as the national pro
hibition act, and sec. (33) provides that in the event of con
flict between the two acts, the national act shall govern.
You ask whether the provisions of the national prohibition
act can be enacted into our statutes in this m.anncr; whether
the "lawful regulations thereunder" can be incorporated
into our statutes so as to become the law of Wisconsin; and
whether it is lawful to provide that regulations of the national
prohibition commissioner shall supersede the statutes of
our state.
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It will be necessary to examine the bill more closely
in order to answer your question. The portions which refer
to the national prohibition act are as follows:

Sec. (1) defines the national prohibition act as com
prising the Volstead act and any amendments thereto and
lawful'regulations thereunder.

Sec. (4) provides that liquor for nonbeverage purposes
may be manufactured, sold, etc., by complying with the
national act and by obtaining a permit from the state com
missioner.

Sec. (5) exempts from the application of the law denatured
alcohol and denatured rum produced and used as provided
by the national act.

Sec. (9) permits prescriptions for intoxicating liquor
to be issued only as provided in the national act.

Sec. (11) requires records of sales to be kept as required
by the national act.

Sec. (13) requires manufacturers of liquor for sale to
label the same as provided in the national act.

See. (31) denies licenses for sale of nonintoxicating bever
ages to persons who have been convicted of violating the
national act.

Sec. (33) provides that in the event of any conflict be
tween this law and the national act or the lawful regulations
thereunder, the national act and regulations shall prevail.

Sec. (34) provides that a conviction under the nationl
act shall bar a prosecution under the slate law on the same
state of facts.

Sec. (41) authorizes the revocation of licensss in case the
licensee shall violate any of the provisions of the national
act.

These are all of the provisions of the bill that refer to the
national prohibition act, and in considering their validity
the provisions of sec. (33) stand out as being of a quite dif
ferent character than the others, and I shall, therefore, con
sider thai section separately.

Sec. (33) does not attempt to make the national prohi
bition act a part of the Wisconsin law, enforceable as such,
but merely recognizes the supremacy of the national act
in case of conflict. In so doing it simply enacts into statute
law what the supreme court of the United Stales apparently
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intended to" hold Id the National Prohibition Cases, 253 U. S.
350, 387, where, in referring to the portion of the eighteenth
amendment that gives congress and the states concurrent
power to enforce prohibition, the court said:

"8. The words 'concurrent power' in that section do not
me^ joint power, or require that legislation thereunder
by Congress, to be effective, shall be approved or sanctioned
by the several States or any of them; nor do they mean that
the power to enforce is divided between Congress and the
several States along the lines which separate or distinguish
foreign and interstate commerce from intrastate affairs.
"9. The power confided to Congress by that section,

while not exclusive, is territorially coextensive with the
prohibition of the first section, embraces manufacture and
other intrastate transactions as well as importation, ex
portation and interstate tralBc, and is in no wise dependent
on or affected by action or inaction on the part of the several
States or any of them."

If this language means (as the remarks of the chief jus
tice, dissenting on this point, on p. 389 of the report, seem
to indicate that it means) that the national prohibition act
is supreme over state prohibition acts, and in case of conflict,
the national act must prevail, then sec. (33) of the bill simply
enacts this proposition, and its validity is not at all affected
by the fact that it m.akes the "laAvful regulations" under the
Volstead act, as well as the Volstead act itself, supreme in
case of conflict. The regulations made under the Volstead
act, to be lawful, cannot extend the act in any way {Oertel
Co. V. Gregory, 270 Fed. 789) but are simply an effective
means of carrying out the purposes of the act, and surely
the federal suprem.e court would not peiTnit the supremacy
of the federal law over state laws to be defeated by giving
the state laws precedence over the regulations lawfully and
necessarily made for carrj-'ing the federal law into effect.
As to the remaining portions of the bill that refer to the

national prohibition law, they fall into three groups:
.  (a) Sees. (5), (9), (11) and (13), which require the same
things to be done to comply with the Wisconsin law that
are required to be done to comply with the federal law.
(b) Sees. (4), (31) and (41), which require the federal

law to be complied with as a condition of obtaining or re
taining rights under the Wisconsin law.
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(c) Sec. (34), which waives the right of the state to
convict offenders who have been convicted for the same acts
under the federal law.

The validity of the propositions grouped under (b) and
(c) is obvious. They do not attempt to make the federal
law the law of Wisconsin by reference. They simply make
the existence of a particular fad, i. e., compliance or non-
com.pliance with the federal law, the basis for action to be
taken by the state authorities. Such enactment is veiy^ com
mon and its validity cannot be questioned. See Hawker v.
New York, 170 U. S. 189.
As to the provisions which I have grouped under (a),

in my opinion these provisions are valid in so far as they
adopt as the law of \\hsconsin the provisions of the federal
law as they now stand and the regulations now in existence
thereunder. So construed, the bill merely adopts the labor-
saving device of enacting the provisions of the federal law
by reference rather than in cxlenso. I have not found any
authority that denies the power of the legislature to do
this. More than eighty years ago the suprero.e court of the
United States pointed out:

"It was not an uncommon course of legislation in the
States, at an early day, to adopt, by reference, British
statutes; and this has been the course of legislation by con
gress in many instances where the state practice and state
process has been adopted." Kendall v. United States, 37
U. S. (12 Pet.) 524, 625.

If, however, the national prohibition act, as referred
to in the bill, means the act as it may be amended in the
future, thereby intending that such amendments to the
national law shall automatically become amendments to the
Wisconsin law, then a serious question arises as to the power
of the legislature to make such an enactment. Obviously
the federal law as it may be amended in the future will,
of its own force, be effective in Wisconsin, but it will be
effective as a federal and not a state law. Is it competent for
our legislature to enact that that law, however it may be
changed in the future, shall at all times be the stale law and
enforceable as such by the slate authorities? This question
is not answered by saying that the federal law is dominant
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over the state law and the latter, in case of conflict, must

give way. That answer would dispose of the question if the
stale law were attempting to permit som.ething that the
federal law prohibited. But here, under the construction of
the bill lhat I am. now assuming to be correct, the legis
lature, in effect, is saying: Whatever method congress may
in the future prescribe as the way of doing certain things
under the federal law shall autom.atically become the method
prescribed by Wisconsin law for doing the sam.c things,
although the prescribing of that method is the result of the
deliberations of congress and not of the Wisconsin legislature.
In my opinion it is not com.petent for the legislature to ab
dicate its functions in this manner. It would be perfectly
proper for it lo enact that nothing which is now or may here
after be prohibited by congress in carrying out the eighteenth
am.endm.ent shall be authorized or sanctioned by this state;
such an enactm.ent would be merely declaratory of the limi
tations already existing upon the state's power. But the
legislature would go m.uch farther than this if it should pro
vide that all the things that congress may see fit to pro
hibit in the future shall autom.atically becom.e prohibited
by the state law as well and shall thus become punishable as
offenses against the state.
To put the situation concretely: sec. (13) of the bill re

quires all persons m.anufacturing liquor for sale to label
the same as provided in the national prohibition act. Sec.
(12) of the latter act now requires the label affixed by mau-
facturers to state the name of the m.anufacturer, kind and
quantity of liquor contained; date of manufacture and num
ber of the permit authorizing the m.anufacture. Suppose
congress, a year from, now, should m.odify this provision by
requiring the label to show, in addition to what is now re
quired, a great deal more information: e. g., the names of all
the persons who assisted in the m.anufacture, or the exact
chemical ingredients of the liquor, or the separate dates on
which the various processes of m.anufacture took place.
Conceivably, our legislature, were it to consider the matter,
might conclude that the additional information so required
by congress was quite unnecessary, and might not desire
to place the state of Wisconsin in the position of punishing
its citizens for failure to comply with such unwise require-
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ments. Or, to take just the opposite situation., congress, a
year from now, might delerm.in.e that the present form of label
requires more information than is necessar3% and might
am.cnd the Volstead act by requiring the label to state only
the name of the manufacturer. Our legislature, considering
the matter independently, might disagree \vith congress and
be of the opinion that the present label represents the mini
mum requirement that can safely be made. I do not beheve
the legislature has any constitutional power to m.ake congress
the judge of these m.atters for the future and enact that
whatever congress may decide with respect to them shall be
the law of Wisconsin. While congress has the suprem.e power
of deciding what kind of a prohibition law shall be enforced
in Wisconsin hy federal officers, our own legislature has the
power, and cannot delegate it to congress, to determine what

shall constitute a criminal oflense against the state of Wis
consin.

It is true that statutes of a retaliatory' character, in which
one state taxes corporations of another state at the sam.e
rate as its own corporations are taxed in that other state,
have been sustained as not involving any delegation of
legislative power. People v. Fire Assn. of Philadelphia, 92 N.
Y. 311; Clay v. Dixie Fire Ins. Co., 183 S. W. 529 (Ky.).
And the suprem.e court of the United States has held that
congress, in exercising its legislative power of disposing of
public lands, may delegate to the state legislatures such minor
portions of that power as amount m.erely to making rules and
regulations. Buflc Cily Water Co. u.Baker, U.S. 119. Bui
none of these cases reach the point now under consideration,
for in none of them is the power delegated by one sovereign to
another to determine what shall and what shall not constitute

a violation of the criminal laws of the first sovereign. And
the New York court, in the case above cited, was very careful
to point out (92 N. Y., supra, 322) that the future laws of a
foreign jurisdiction can be made the standard for local law
only where there is a dependent or causal connection be
tween the two, as in the retaliation cases.

"* * * There is thus developed the clear and wide dif
ference between the two laws. One has merits of its own;
the other has none. The expediency of one is debatable;
that of the other is not. The one is enacted because of the
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foreign law; the other only according to the foreign law.
The one is passed for legislative reasons and out of a legis
lative discretion which the foreign law and its possible
mutations engender; the other without any such reasons and
with no reason whatever, but only through trust in a foreign
reason"

In what I have said I do not intend to imply that the
bill as now drawn is unconstitutional. I am merely suggest
ing the limit to which, in my opinion, the bill can go in
adopting federal law into Wisconsin. When we come to con
sider how far the bill actually does go, we find the "national
prohibition act" rather am.bigiiously defined as being the
Volstead act and "any amendments to the same and lawful
regulations thereunder." This reference to am.endm.ents and
regulations m.ay mean those which have been heretofore
enacted, or m.ay include future am.endm.ents and regulations.
For the reasons already stated, I believe that if the bill is
enacted, it cannot constitutionally adopt as the law of Wis
consin any future am.endm.ents or regulations that may be
enacted by the federal authorities, and, therefore, that the
am.bigiious language I have just referred to will necessarily
be construed by the courts as applying only to the Volstead
act in its present form and the regulations now existing there
under. So construed, the bill, in my opinion, is valid.

-  3.

You state that under subsec. (i), sec. (2) of the bill the
state prohibition com.m.issioner is authorized to make rea
sonable regulations which shall have the force of law when
published in the oflicial paper. You ask whether, since the
bill virtually m.akes all federal regulations part of the Wis
consin law, it will be necessary that all federal regulations
made to date shall imm.ediately be published in the official
state paper and all future federal regulations likewise pub
lished.

Your inquiiy^ is answered in the negative, in so far as
the tei-ms of the bill itself are concerned. Under the con
struction I have hereinbefore given the bill, future regula
tions adopted by the federal authorities will not become Wis
consin regulations unless adopted by the Wisconsin com.mis-
sioner, and in that event they will, of course, be published
in the official paper. Regulations now existing under the
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Volstead act are adopted by the bill itself (as to the particu
lar subjects on which the Volstead act is made the law of Wis
consin) and are not adopted by the prohibition commissioner,
and therefore the terms of the bill do not require their pub
lication in the ofTicial paper.
But your inquir^^ on this subject also raises a constitu

tional question as to whether, in adopting the existing federal
law and regulations by reference, it is necessaiy that that law
and those regulations be published in order to comply with
sec. 21, art. VII, Const. That section provides:

"The legislature shall provide by law for the speedy
publication of all statute laws, and of such judicial decisions,
made within the state, as may be deemed expedient. And
no general law shall be in force until published."

So far as I have been able to find, no court has ever passed
upon the question whether a statute adopted by reference
must be published in order to comply with a constitutional
provision of this kind. Our supreme court early pointed out
the purpose of the constitutional provision:

"Courts and people are bound to take notice of general
laws; and that upon which their operation depends should
be capable of being readily ascertained with the highest
certainty." Clark v. Jancsuille, 10 Wis. 135, 183.

It may be urged that since federal statutes are the law of the
land and are published by authority of congress, and every
one must take notice of them, the same as of state laws, the
reason of the constitutional requirement for publication
fails when the law adopted by reference is a federal law.
That argument, if valid as to the federal statute itself, is,
of course, inapplicable to the regulations of the com.m.issioner
of internal revenue, which this bill proposes to adopt along
with the federal law. Furthermore, the constitution re
quires the legislature to provide for the publication of the
laws, and, as our supreme court pointed out in Clark v.
Janesville, supra, publication by any other authority than
that of the legislature does not satisfy the requirem.ents of
the constitution. It would seem lliat the constitutional pur
pose of giving the people of the state an opportunity to know
with certainty what the law of AVisconsin is can be accom-
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plished only by publishing that law in full, so that one who
subscribes to the ofTicial state paper for the pun^ose of ob
taining all the laws of the session, or a person who buys a
copy of the session laws for the same purpose, will find all the
law there without searching further. In m.y opinion, there
fore, provision should berr.ade; either in the bill itself or by
joint resolution, for the publication in both the official state
paper and the session laws of such portions of the Volstead
act and the regulations now existing thereunder as are
adopted into Wisconsin law by the term.s of the bill.
RMH

Corporations—Insurance—Where articles of organization
are "amended so as to read as follows," that which follows

words quoted constitutes complete articles as amended, and
to be valid m.ust contain everything that is required to be
stated in articles of organization.

Addition to purposes for which corporation without capital
stock is organized of anything which substantially changes
such purposes is invalid.

June 8, 1921.

Oscar A. Olson,

Deputy Commissioner of Insurance.
I have examined and return herewith the amendm.enls

to the articles of organization of the Capital City Mutual
Fire Insurance Company sent in yours of the 7th.
The resolution starts out as follows:

"Resolved: That the articles of organization of the
Capital City Mutual Fire Insurance Company, of Madison,
Wisconsin, be, and hereby are amended so as to read as
follows: * *

Then follows art. 1. Art. 2 contains merely this "No
change." Art. 3 is in full, and then follows this paragraph:

"The remaining articles of the Constitution are not to
be changed."

This comes squarely within the opinion given you under
date of February 24, 1921,* with reference to the amend-

*Page 165 of this volume.
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ment of articles of the Motor Vehicle Mutual Insurance.
Company of Wisconsin. In that opinion, after quoting the
preliminary paragraph of the resolution, I said:

"In other words, it purports to substitute new articles in
place of the old. It purports to create a complete set of
articles as amended, and anything not included in the so-
called amended articles is no longer a part of the articles
of incorporation. So construed, there arc only two articles
remaining of the articles of incorporation,"

Art. 1, prior to this proposed amendment, read:

"The business and purposes of this corporation shall be
to transact the business of insurance against loss or damage
to property on land by fire, lightning, hail, tempests or ex
plosion."

The proposed amendment adds tc this the following:

•'* * * Also against loss or damage by earthquake,
bombardment, invasion, insurrection, riot, civil war, military
or usurped power, leakage of sprinklers or sprinkler systems,,
installed or maintained for the purpose of protection against
fire and by explosions, whether fire ensues or not, including
insurance on automobiles and vehicles, and accessories, and
other property transported upon and used in connection
therewith against loss by collision and against loss by legal
liability for damage to property resulting from the mainte-
nance and use of such automobiles or vehicles and against
loss by burglary or theft or both and against any risk men
tioned in subsections 1, 2, 5, or 10, of section 1897 of the
revised statutes of Wisconsin, which said Company may
assume under its license."

It will be noted that this is a very substantial change in
the purposes of the organization. It would seem to me to
come squarely within the condemnation of the opinion
given by m.y predecessor to your predecessor under date of
December 26, 1917, and found in VI Op. Atty. Gen. 810.

It is also within the condcm.nation of Ihe opinion here
inbefore referred to given you under date of February 24,
1921.

For these reasons I cannot approve of the proposed
amendments.

WWG
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County Board—Highway Bonds—County board may au
thorize sale of highway bonds at less than par even after
bids to buy have been received.

June 8, 1921.

M. J. Paul,

District Attorney,
Berlin, Wisconsin.

You say in a letter dated June 6, 1921, that bids for
the purchase of county liighway bonds have been advertised
for, such bids to be opened June 10, and that the county board
has not taken any action under ch. 3, laws of 1921, which
authorizes a sale of such l)onds at less than par but not to net
more than six per cent on the investment, when such sale is
authorized by a three-fourths vote of the county board at an
annual meeting, or a special meeting called for that purpose;
and you inquire whether the requirement of the law will be
met if the bids are received on that date and held until the

county board has m.et and authorized a sale at the price bid.
You are advised that such a proceeding would be valid.

The county board m.ay, under ch. 3, authorize a sale at less
than par before any bids have been received or the bonds
have been offered for sale, and the county board may do so
after bids or offers to purchase have been received. If the
maker of the best bid is willing to lei his bid stand and await
action of the county board, and that l)ody authorizes the ac
ceptance of that bid and keeps within the authority conferred
by said ch. 3, a valid sale would be consummated.
In this connection your attention is called to the fact

that the purpose of special meetings Of the county board need
not be stated in the call under the general rule, but that ch.
3 expressly says that special meetings may authorize a sale of
bonds at less than par when such meeting has been called for
that purpose. It would seem that the call for the m.eeting
must specify that the purpose is to authorize a sale of high
way bonds at less than par.
EEB
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Constitutional Law—Legislative Districts—-Legislature—In
absence of special rcgiilalions candidate for office need not
be elector. Test of elogibility is applied at tirr.e for taking
office.

Legislators and other officers vacate their offices by ceasing
to reside within district for which elected.

On redistricting state a hold-over senatoj* represents dis
trict which is given his senatorial district num.ber. Power
of legislature to num.ber districts is absolute. If such
senator's residence falls without his new district he must

move to new district; otherwise he vacates his office. Prob
ably he has reasonable time in which to m.ake m.ove.

June 9, 1921.

Honorable Geo. F. Czerwinski,

State Senator.

You have submitted several questions to the attorney
general which are restated and answered as follows;

1. I-iow long must a person have resided in a senatorial
district to make him. eligible to run for state senator? No
length of residence is necessary. A person might become a
candidate the day he began to live in the district or any
tim.e after he had taken up his abode there, and he m.ight
even be a candidate without having established a residence
in the district or lived there a single day.

It was decided by our supreme court at an early day, and
the ruling still stands, that the test of eligibility to fill an
office is applied at the tim.e when the person chosen comes
to enter the office and not at the lime of the election. That

is the rule where there is no statute or consitutional provision
to the contrary'. In State v. TrumpJ, 50 \Vis. 103, 108, the
court, speaking of an earlier decision,' said;

"In the latter case it was held that, in the absence of any
constitutional or statutoiy provision on the subject, such
ineligibility goes only to the holding of the office, and hence
that, if an alien who is not an elector receives a plurality of
votes for an office, he maj^ lawfully hold and exercise the
same, if, by naturalization or declaration, his disability is
removed before the commencement of the term of office to
which he has been elected."

So I say that a person elected senator in a district where
he does not reside may qualify for the office by establishing
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his residence in the district at any tim.e before the date when
he must qualify for the office if he is to serve. The consti
tutional provision relating to residence of m.einbers of the
legislature is noticed further on in this opinion.

2. If a m.em.ber of the legislature ceases to reside in the
district by or for which he was elected, does he thereby
vacate his office?

The answer to this question is "Yes." To hold the office
of assemblym.an or senator the m.ember must have his home
or perm.anent domicile in the district.

"No person shall be eligible to the legislature who shall
not have resided one year within the state, and be a qualified
elector in the district which he may be chosen to represent."
Sec. 6, art. IV, Const.

The qualifications of an elector are well known. They are
defined both by constitution and statute. Sec. 1, art. Ill,
Const.; sec. 6.01, Stats. Rules for determining the question
of residence as a qualification to vote are prescribed by
sec. 6.51, Stats. Wherever in this opinion the word "re^-
dence" or "domicile" is used it is in the sam.e sense as in the
constitutional and statiitoiy enactm.ents.
Not only the constitution but the statute declares that an

officer terminates his right to the office when he terminates
his residence in the district by or for which he was chosen.

"Any public office * ♦ * shall become vacant upon the
happening of either of the following events:
"(1) The death of the incumbent.
"(2) His resignation. «
"(3) His removal.
"(4) His ceasing to be an inhabitant of this state; or if

the office is local, his ceasing to be an inhabitant of the dis
trict, counl:)% city, village, town, ward or school district
for which he was elected * * Sec. 17.03, Stats.

Subsec. (4), just quoted, when applied to a m.em,ber of the
legislature means the same as does the constitutional pro
vision relative to residence in the district by which or for
which chosen.

"(6) The word 'inhabitant' shall be construed to mean a
resident in the particular locality in reference to which
that word is used" in the construction of the statutes of
Wisconsin. Sec. 4971, Stats.
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And we have already pointed out the significance or meaning
of the word "residence." What has been said as to the ef

fect of a senator or assemblym.an ceasing to be a resident of
his district applies to a city treasurer or other city officer.
Eveiy city officer by establishing his residence outside of the
city in which he was elected vacates his office.

3. At the last general election you were chosen senator
in the 8th district. That district is composed of the 5th,
8th, 11th, 12th, and 23d wards of the city of Milwaukee.
Pursuant to the constitutional direction that the state shall
be redistricted after each federal census, a bill has been
introduced and is pending which divides the present territory
of the 8th am.ong three senatorial districts. You reside
in the 23d ward and the bill proposes to number the new
district, which incorporates that ward the 8th senatorial
district. Should the legislature designate som,c other sena
torial district as number 8, could you continue as a senator
from the 8th district by establishing your residence therein,
and would you be obliged, in order to continue in the office, to
so establish your residence?
The answer to all parts of tliis question is yes. The power

of the legislature to number districts is absolute:

"The court fmds in the constitution no authority con
ferred upon it to interfere with the numbering of the senate
districts.—In that respect the power of the legislature is
absolute." Slaic ex rel. Atlorneu General v. Cunninaham.
81 Wis. 440, 531.

Shoitld number 8 be given to a district other than the
one in which you reside you could establish or commence
your residence in the new 8th district on the day that the
apportionm.ent law goes into effect. The law disregards the
part of the day and should you move to the district on the
day m.entioned you would be held to have resided there the
entire day and you would thereby continue to be a resident
of the 8th senatorial district. I am inclined to the opinion
that you would even have a reasonable time after the law
was passed in which to transfer your residence to the new
district. The constitution provides:

"* * * Every circuit judge shall reside in the circuit
from which he is elected, * * Sec. 7, art. VII, Const.
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In 1861 the legislature redivided Wisconsin into circuits in
such a m.anncr that the residence of one of the circuit judges
was outside of his newly created circuit and the supreme
court held that there must be given to

"the judge whose place of residence is thus lawfully
separated from the jurisdiction to which he belongs, reason
able time and opporUinity to remove to the circuit for which
he was elected, and if he does not, the ofTice becomes va
cant under the constitution and the general statute upon
that subject." State ex ret. Aitorneij General v. Mcssmore,
14 Wis. 177, 187.

This, it seem.s to me, is authority for saying that if your
present residence falls outside of the new 8th senatorial
district which is soon to be created you would have a rea
sonable lim.e in which to take up your legal residence in the
new district.

Furthermore if the senate should hold in accordance with
this opinion on this particular question of your right to a
seat in the senate, it is doubtful if the courts could interfere.
The senate is

'the judge of the elections, returns and qualifications of its
own members." Sec. 7, art. IV, Const.

This jurisdiction is exclusive. Neither the executive nor the
judicial departm.ent of government has any say in the
matter. See annotations to said sec. 7.
EEB

AuloTnobiles—YQx& runabout upon which is placed delivery
box and which is used for bringing poultr^^ and calves into
city for purposes of owner's business is motor delivery
wagon within provisions of subsec. 5, sec. 1636—47, Stats.
No additional registration or license is needed for use of

such auto for pleasure on Sundays, at which times delivery
box is removed.

June 9, 1921.

Lancelot A. Gordon,
Assistant Secretary of State.

In your letter of June 7 you enclose a letter from one
B ^— in which he states that he has a Ford runabout
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and tliat he is in the habit of putting a delivery box upon it
and going out of the city iiir.ils for poultry' and calves for
his business, but that on Sundays he takes the box off and
uses the Ford for a pleasure car. He asks whether he must
have a truck license, and if so, whether such license will
protect him in using the car when the box is not upon it.

Subsec. 1, sec. 1636-47 provides that no autom.obile or
other similar motor vehicle shall be operated, ridden or
driven along or upon any public highway of the state unless
same is properly registered with the secretary of state.

Subsec. ,6, par. (a), provides:

"There shall be paid annually to the secretary of state
for the registration of each automobile, a fee of ten dollars
for the registration of each motor cycle a fee of four dollars,
and for the registration of each motor truck, motor delivery
wagon or passenger automobile bus as follows: If the ad
vertised load carrying capacity is less than twenty-one
hundred pounds, a fee of fifteen dollars; if twenty-one hun
dred pounds or more and less than fifty-one hundred pounds,
a fee of twenty dollars; if fifty-one hundred pounds or more
a fee of twenty-five dollars."

Par. (b) of the same subsection provides that the registra
tion num.ber plates for motor trucks, m.otor delivery wagons
and passenger automobile busses shall differ in character
and series number from those furnished for autom.obiles
or for motor cycles.

Sec. 1636-57a provides in part:

"The term 'motor-truck,' when used in sections 1636-57a
to 1636-57/1, inclusive, shall include every type of self-
propelled vehicle used for commercial purposes carrying
its loads as a single unit with nondetachable propelling
power, except those exclusively running on rails or tracks.''

This definition is sufTiciently broad to cover the situation
disclosed in this inquiry, but the inquiiy has no relation
to sees. 1636-57(1 to 1636-57n, inclusive. However, it would
seem, to m.e that this definition m.ighl well be applied to the
term motor trucks, m.otor delivery wagons an(l passenger
automobile busses, as used in sec. 1636-47.
In an opinion found in IX Op. Atty. Gen. 246 it was held

that a Ford runabout rem.odeled by placing two large tanks
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on the back thereof used for delivering gasoline and oil
to customers in the country, was a motor truck and m.ust

pay the fee required of such trucks. In passing upon this
question the attorney general said:

*'* * * It is obvious that this car in question has passed
out of the $10 class and has gone into the commercial motor
truck class * *

So, here, this car has gone out of the pleasure class and
into the commercial class. When it has the delivery box
upon it, it is such a car as would ordinarily be described as a
m.otor truck or motor delivery- wagon. In m.y opinion it
must be licensed as such. It is further my opinion that the
registration as such and the carrying of the proper license
plate would protect the o\vn.er while using it without the
delivery box on as a pleasure car.
WWG

Fish and Game—Public OJJicers—Conservation Wardens—
Special warden not on salary from, state and appointed under
sec. 23.10 is entitled to witness fees and mileage when at
tending as witness in fish and gam.c prosecution.
He is entitled to of lio-o when within sec. 29.63, sub-

sec. (6).

June 10. 1921.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your letter of June 7 you ask whether a special con
servation warden, not under salary, may claim, witness
fees where he appears and testifies to the violation of fish
and game laws. You also ask wiicther the special warden
is entitled to one-third of the fine collected.

In V Op. Atty. Gen. 68 it was held that a deputy con
servation warden who was receiving a salaiy, and also
reimbursement for expenses actually incurred, could not
lawfully collect mileage and witness fees for appearing as
a witness in court where violations of the fish and gam.e laws
were being prosecuted. You will notice that that opinion
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is based upon the ground that it is the duty of the deputy
consei'vation warden to bring to the knowledge of the courts
all facts he has acquired concerning violations of game laws,
and that said warden is paid for such services by salary and
reimbursed for actual expenses incurred.

It is not only supported by legal authorities, but it is
equitable and also in the interests of public policy to pre
vent the payment of witness fees and mileage for regular
salaried officers and em.ployes of the state whose traveling
expenses are paid by the state.
I assume that the special wardens to whom you refer are

those appointed under subsec. (3), sec. 23.10, which pro
vides:

"On application, supported by satisfactory testimonials,
the state conservation commission may appoint, and issue
a commission to any resident of this state as special con
servation warden. The civil service law shall not apply to
such appointments. Such special deputies shall have all
the powers of deputy conservation wardens; but no com
pensation foi such service, nor any other expense or charge
on account thereof, shall be paid from the state treasury."

This, you will notice, presents quite a different situa
tion from the conservation warden who is paid a salary
and traveling expense. The purpose of this act was to
empower citizens of the state other than those regularly
paid, to perform the functions of conservation wardens to the
end that the fish and game of the state might be m.ore amply
protected by those who were willing to give some time to the
work without being on the pay roll. They were given power
coextensive with powers of paid wardens. No specific
duties were imposed upon them. No salary could be paid
them, and they could receive no expense m.oney from the
state, so that with respect to the prosecution of any case as
far as their duties are concerned, they are on a plane with an
ordinary^ citizen, and as such, if they are subpoenaed, or testi
fy in court, they are entitled to mileage and witness fees,
as any other witness in the case.
Your second question is whether or not a special warden

.is entitled to one-tliird of the fine collected.
To further stimulate the protection of fish and game

and as an inducement to citizens not regularly paid by
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the slate to inform against violators of the fish and game
law, subsec. (6), sec. 29.63 was enacted as follows:

"Any person other than the regular employes of the state
conservation commission, informing of the violation of any
provision of this chapter and assisting in the prosecution of
the offender to conviction shall receive one-third of any
fine imposed and collected thereupon."

The only question that can arise here is whether the
special warden is a "regular employe" as contemplated in
the above quoted section. Considering the purpose of the act
and the fact that the state has a large corps of conservation
wardens who are under regular salaiy and receive traveling
and other expenses from, the state treasury, the only fair
construction that can be given to the words "regular em.-
ployc" would exclude a special warden. I am. therefore of
the opinion that a special warden is not a regular em.ploye
within the contemplation of the act and is entitled to one-
third of the fine as is any other citizen in an appropriate
case.

JFB

Taxation—Tax which is based upon assessment that has
been held valid by final judgment of competent court may
not be compromised under sec. 1210g, Stats.

June 10, 1921.

C. F. Morris,
District Attorney,

Washburn, Wisconsin.

Have the county treasurer and district attorney jurisdic
tion, power, or authority under sec. 1210y, Stats., to com
promise a delinquent tax under the circumstances herein
after stated?

Feeling aggrieved by the personal property assessment,
a'tax payer appeared before the town board of review, and
evidence was introduced, and the board reduced Ihs personal
property assessment, but not sufficiently to satisfy the
objector, and he carried the proceedings of the board of
review to the circuit court by a writ of certiorari. That court
affirmed the assessment and, upon appeal to the supreme
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court, the judgment of the circuit court was affirmed, thus
finally sustaining the action of the town board of review.
State ex rcl. Mackmiller v. Bousley, 179 N. W. 783. The
tax based upon such assessment has been returned delin
quent and is with the county treasurer for collection. The
tax payer still insists that the assessm.ent was erroneous and
has applied to the county officers before nam.ed under said
section for a compromise of the tax.

It is the opinion of this office that the question submitted
must be answered in the negative. Sec. 1210^', Stats., au
thorizes the county treasurer, county clerk, and district
attorney, to com.promise with any person charged with
the paym.ent of delinquent taxes which he claims to be illegal,
and to receive in lieu of the whole tax such part as they shall
determine to be equitable and for the best interests of the
county

•'if they shall deem that there is reasonable cause to believe
such taxes illegal."

The object of this statute is to create a tribunal empowered
to compromise and settle "controversies involving the valid
ity of taxes." Gilkeij & Anson Co. if. Doolitile, 161 Wis. 163.
But in law there is now no controversy or chance for con
troversy as to the validity- of the tax in question. That con
troversy once existed, but it has been finally disposed of in a
proceeding to which the tax payer was 'a part. That issue
is now res adjudicata. The statu te was not intended to fur
nish a review of decisions of the suprem.c court on a contro
versy over the legality of taxes. The tax payer has had his
day in coiiit and he is bound by the judgment. It seem.s
to us quite plain that the section cited has no application to
this situation and that the county officers specified sholild
refuse to entertain the tax payer's application thereunder.
He had an election of remedies: he could proceed in

court as he did or he could allow the tax proceedings to go
and on the tax being returned delinquent apply under said
section for a compromise and settlement. Having elected
to take the court procedure, he is bound by the result which
he there obtained.

EEB
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Peddlers—"Wholesale fruit dealer who without orders

therefor takes truck load of fruit to town and goes from, store
to store selling same direct from truck is peddler and not
transient merchant; he is subject to prosecution under sec.
1578, Stats., if unlicensed.

June 10, 1921.

James Murray,

District Attorneij,
Fond du Lac, Wisconsin.

In your letter of June 8 you request opinion on the fol
lowing question:

"Wholesale fruit and produce dealers of Milwaukee,
Wisconsin, came to Fond du Lac on June 8th with a truck
load of pineapples and peaches and went from store to
store disposing of tliese goods direct from their truck. They
also state that they are coming again in the near future.
"Should they be prosecuted as transient merchants?"

I assume from your statement that the goods were dis
posed of directly from, the truck, that they were not being
delivered pursuant to an order therefor, but that the dealers
in question were, in fact, peddling them. from, store to store
without having any assurance in advance that the stores
visited would buy.
Whether they should be prosecuted depends upon whether

they have obtained a license as hawkers or peddlers. If
the wholesale dealers referred to have not procured a license
pursuant to ch. 07, Stats., they are subject to prosecution
under sec. 1578, Stats., for engaging in the business of
hawker or peddler without having first obtained a license, etc.
WJM

Banks and Banking—Banking law is violated by use of
word "banking" in connection with business which is not
banking business.

June 11, 1921.

Honorable Marshall Cousins,

Commissioner of Banking. .

In your letter of June 20 you enclose an advertisement
which appeared in the Waterto\vn Times of June 6, 1921,
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which was forwarded lo you by bank ofUcials, with the sug
gestion that this advertisement is in violation of sec. 2024-50,
and you request my official opinion on said matter. The
advertisement reads in pail as follows:

"Deals only in high grade, first class commercial paper, the
kind that the banks in large cities buy and re-sell to the
smaller banks. There is no better paper.
"An investment in our corporation would be just as at

tractive as though it contained the word 'Bank' and it is
many, many times safer. The business is a branch of bank
ing, but we do not use the funds of depositors to make our
investments. The dividends, 8 per cent, paid quarterly.
Call for information."

Sec. 2024-50, Stats., contains the following:

"* * * It shall be unlawful for any person, copartner
ship or corporation to use the word 'bank,' 'savings bank,'
'banldng' or 'banker' or the plural of any such words,
in any other business or in connection with any other busi
ness than that of the business of banking as defined and
authorized under the provisions of this chapter."

This advertisement says that the

"business is a branch of banking, but we do not use the funds
of depositors to make our investments."

Here the word "l)anking" is used in connection with this
business, and the advertisement expressly says that it is
a banking business, for if it is a "branch of banking," it is
a banking business. I am clearly of the opinion that this
statute is violated by the above advertisement.
JEM
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Bonds—Municipal Corporations—^Proposal of issuance of
municipal bonds must be submitted in such manner that
voters are informed of precise amount to be authorized for
each specific purpose and are afforded opportunity to express
their will with respect to each separately. Proceedings to
authorize village bonds for general fund to be used for several
purposes refused approval.

June 11, 1921.
Charles E. Hammersley,

Atlornci) for Village of Shorewood,
Milwaukee, Wisconsin.

I am returning herewith certified copy of all proceedings
relative to the issue of-350,000 general fund bonds submitted
by you under date of June 7 with the request that I examine
these proceedings and advise whether I could approve the
same.

I regret to advise you that after a careful examination
of these proceedings, I cannot approve the same, nor could I
as bond commissioner certify to their incontestability
except for constitutional reasons, as provided in the statutes.
You have attempted to provide an absolute blanket or omni
bus issue of municipal bonds under the provisions of sees.
942 and 943. As I read those sections and the decision of our

supreme court in Neacy v. Milwaukee, 142 Wis. 590, 592,
593, the proposal for the issuance of bonds must be submitted
to the voters in such a way that they will be informed of the
specific amount or maximum amount of bonds which are to
be issued for each specific purpose. While there are many
purposes for which bonds are issued, no issue may be made
except for a specific purpose, and I can find no warrant in
the statute for creating a so-called general bond fund.

Sec. 943 provides:

"No bonds shall in any case be issued by any town,
village or city until the proposition for their issue for the
special purpose thereof shall have been submitted to the
people of such municipality and adopted by a majority
voting thereon; * *

The official referendum ballot in your election submitted
this question:
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"Sliali the Village of Shorcwood, Milwaukee County,
Wisconsin, issue general fund bonds of the aggregate par
value of fifty thousand dollars ($50,000.00)?"

Reference to the resolution of the village board in
dicates that" it proposed to use the general fund thus pro
vided for the purpose

"of constructing main sewers, surface and storm water sewers,
waterworks, electric lights and other parts of the work
chargeable to the general fund including all other muni
cipal purposes for which bonds may be issued as more par
ticularly set forth in sec. 942 Stats." etc.

It may now be said of the electors of the village of Shore-
wood as was said in the Neacy case, supra 594:

"It is impossible to say with reasonable certainty that
the voters have authorized the issue of bonds to any specific
amount for the construction alone of a municipal lighting
plant"

nor that they may not have been induced to vote in favor
of the question submitted by reason of their approval of the
use of the bonds for sewers. The difficulty is in that the
question submitted to the voters did not enable them to
express their will independently for each specific special pur
pose for which the statutes empowered the village to issue
bonds. It is quite possible that the majority of voters may
have felt that the issuance of bonds for the purpose of con
structing sewers was of vital and immediate importance or
necessity, and that the same voters would be opposed to
the issuance of bonds for the purpose of constructing water
works but were constrained to vote favorably notwithstand
ing their objection to the proposal to construct waterworks
because they deemed the issuance of bonds for constructing
sewers of paramount importance.
The courts have quite generally held that the proposition

for each separate improvement must stand on its own merits,
unaided by combination with any other measure and be
so acted upon by the village board in the first instance and
then, if adopted, be so submitted for approval by the elec
tors that each may be voted upon as a separate measure, un
influenced by combination with others. The reason is that
the requisite majority of the board and of the electors may
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be in favor of one measure and against the other, or against
each, while by uniting them as one and submitting them to be
acted upon in that form, the members of the board and the
electors are required to vote for or against all propositions
combined, or to abstain from voting at all, and are thus de
nied the right to express their will with respect to each. See
Gas (k Water Co. v. Elijria, 57 Ohio St. 374; Farmers' L. &.
T. Co. V. City of Sioux Falls, 131 Fed. 890; Leauenworlh v.
Wilson, 69 Kansas 74; Lewis v. Commissioners, 12 Kas.
186,213; Supervisors v. A4ississippi Ry. Co., 21 III. 337,373;
Truelson v. Cily of Duluih, 01 .Minn. 48; YUlagc of Hemp-
stead V. Seymour, 34 Misc. N. Y. 92; Garrigus v. Park Co.,
39 Ind. 66; Broenenberg v. County, 41 Ind. 502.

It is with reluctance that I reach the conclusion that the
resolution adopted by the board of village trustees at the
special election, at which the question above quoted was
carried by a large vote, and the ordinance subsequently
adopted furnishes no authority to the president and the '
clerk of the village of Shorcwood to issue and sell the pro
posed bonds in the sum of fifty thousand dollars. In my
opinion the special election was ineffectual except to express
the confidence of the electors in their village board of trustees.
There is now no statutory authority for the simple, efficient
and summary method you have adopted, providing for
village improvements.
WJM

Fish and Game—Wisconsin Statutes—Provisions of ch.
24, Laws 1921, relating to open season for black bass in
Trempealeau county, are controlling over general pro
visions of ch. 264, Laws 1921.

June 13, 1921.

Honorable \V. E. Barber, Commissioner,
Conservation Commission.

You have directed my attention to ch. 24, laws of 1921,
and also to ch. 264, laws of 1921, and you inquire as to the
open season for black bass in Lake Marinuka, Trempealeau
county.
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Said ch. 24 provides:

"Section 1. A new section is added to the statutes to
read: 29.205. No person shall take, catch or kill, any fish,
in that area in the waters of Lake Marinuka, Trempealeau
county, located south of the place where trunk highway
number eleven crosses Beaver Creek to the dam of the
Davis Milling Company, from March 1st to July 1st of
each year."

Subsequent to the enactment of this act, ch. 264 was
enacted, which amends subsec. (1), sec. 29.19, Stats., re
lating to the open season for black bass in all counties of
the state, except those expressly therein mentioned, and
Trempealeau county is not mentioned, from June 15 to the
subsequent March 1. The question confronting us is whether
the enactment of ch. 264 subsequent to the enactment of
ch. 24 modifies the latter. Ch. 24 is a special enactment per
taining particularly to Lake Marinuka in Trempealeau county.
Ch. 264 is a general law applied to all the counties of the state
excep t those expressly therein mentioned. It is a familiar rule
that where there is in the same statutes a particular enact
ment and also a general one which, in its most comprehensive
sense, includes what is embraced in the former, the par
ticular enactment must be operative and the general enact
ment must be taken to affect only such cases within its gener
al language as are not within the provisions of the particular
enactment. Flanders v. Sherman, 19 Wis. 193; State v. Hobe,
lOeWis. 411.

In view of the fact that ch. 264, the general enactment,
was passed subsequent to that of ch. 24, the particular or
special enactment, the canon of statutory construction
is applicable that a later statute general in its terms and not
expressly repealing a prior special statute, will ordinarily
not affect the special provisions of such earlier statute. In
other words, where there are two statutes, the earlier special
and the later general, the terms of the general being broad
enough to include the matter provided for in the special, the
fact that one is special and the other is general creates a
presumption that the special is to be considered as remaining
an exception to the general, and the general will not be under
stood as repealing the special unless repeal is expressly
named. Stale ik Public Land Commissioners, 106 Wis. 584;

. It
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Janesville v. Markoe, 18 Wis. 351; Walworih Co. v. Whitewater,
17 Wis. 193; Mead v. Bagnall, 15 Wis. 156.
There being no express provision in ch. 264 amend

ing or repealing ch. 24, the above rules of construction are ap
plicable, and you are advised that the open season for black
bass in Lake Marinuka, Trcmpealeau county, is from July
1 to the subsequent March 1 of each year. In other words,
the provisions of ch. 24, laws of 1921, are controlling.
JEM

Corporations—Public Ojficers—Secretary of State—Where
articles of organization of proposed corporation provide for
stock of no par value only, secretary of state should not
refuse to file them because such articles provide price at
which first 50 per cent of shares of such slock are to be sold.

Filing fee for such articles, subject to provision for mini
mum fee, is five cents per share.

June 13, 1921.
Honorable Elmer S. Hall,

Secretary of Slate.

In your letter of June 10 you enclose proposed articles of
incorporation of the E. Z. Box Company, and ask whethor
it is proper for you to accept these articles for filing with
art. 3 worded as it is. You also ask, in case my answer to the
first question is in the affirmative, upon what basis the fee
for filing the articles is to be fixed. You enclose a copy of a
letter written by you to Bundy & Beach under date of June
4 with reference to this matter and their reply to you dated
June 9.

Sec. 3 of the proposed articles provides:

"The capital stock of said corporation shall be divided into
five hundred (500) shares of stock, without nominal or
par value. The first two hundred and fifty (250) shares of
the capital stock subscribed for shall be issued in consider
ation of the payment of fifty dollars (S50.00) per share.
The board of directors shall thereafter, from time to time,
fix the consideration to be paid per share for subsequent
issues of stock."

Sec. 17595, Stats., provides:

"1. Any corporation may, if so provided in its articles
of incorporation or in an amendment thereof, issue shares
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of stock (other than stock preferred as to dividends or
preferred as to its distributive share of the assets of the
corporation or subject to redemption at a fixed price) with
out any nominal or par value. Every share of such stock
without nominal or par yalue shall be equal to every other
share of such stock, except that the articles of incorporation
may provide that such stock shall be divided into different
classes with such designations and voting powers or re
strictions or qualification thereof as shall be stated therein,
but all such stock shall be subordinate to the preferences
given to preferred stock, if any. Such stock may be issued
by the corporation from time to time for such consideration
as may be fixed from time to time by the board of directors
thereof, pursuant to authority conferred in (he articles of in-
corporation, or if such articles shall not so provide, then by
the consent of the holders of two-thirds of each class of
stock then outstanding and entitled to vote given at a
meeting called for that purpose in such manner as shall be
prescribed by the by-laws, and any and all such shares so
issued, the full consideration for which has been paid or
delivered, shall be deemed full paid stock and not liable
to any further call or assessment thereon, and the holder of
such shares shall not be liable for any further pa^onents
under the provisions of this chapter.
"2. In any case in which the law requires that the par

value of the shares of stock of a corporation be stated in any
articles, certificate or paper, it shall be stated, in respect of
such shares, that such shares are without par value, and
wherever the amount of stock, authorized or issued, is re
quired to be stated, the number of shares authorized or
issued shall be stated, and it shall also be stated that such
shares are without par value. As filing fees, in addition to
the fees on account of capital represented by the preferred
stock there shall be paid five cents on account of each share
of non par stock."

Subsec. (7), sec. 1772, Stats., authorizes the incorporators
to insert in the articles such other provisions

"if any, not inconsistent with law, as they may deem proper
to be therein inserted for the interests of such corporation
or the accomplishment of the purposes thereof, including
if desired, the duration of its existence."

Sec. 1773 provides that until the directors or trustees
shall be elected the signers of the articles of organization
shall have direction of the affairs of the corporation and
make such rules as may be necessary for perfecting its or-
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ganization, accepting members or regulating the subscrip
tion of the capital stock. It also provides that the first
meeting may be held at any time after half of the capital
stock shall liave been subscribed, and prohibits the doing
of business with others than its members until at least one-

half of its capital stock shall have been duly subscribed and
at least twenty per centum of its said capital stock actually
paid in.

It will be noted that there is nothing in sec. 17596 which
prohibits the forming of a corporation having no stock other
than nonpar stock and I have not found any such provision
elsewhere in the statutes. As stated by Messrs. Bundy &
Beach in their letter to you, under these circumstances, in
view of the fact that the first meeting cannot be called and
held until fifty per cent of the capital stock has been sub
scribed, and as it is impossible to get subscriptions to slock
without the subscribers knowing what they are to pay for
it, unless the articles themselves fix the price at which the
stock is to be sold, it will be wholly impossible for a corpora
tion having nothing but nonpar stock ever to complete its
organization, because there would never be any directors to
fix such price.

If this provision is not a valid one, I still fail to see wherein
the state would be damaged by the filing of the articles.
The acceptance of these articles for filing does not give them
validity in so far as any of their provisions are contrary to
law. This provision of sec. 3 is not so clearly invalid that, as I
view it, an administrative officer ought to attempt to pass
upon the question where the state will not be damaged. If
the articles are invalid in this respect the ones injured by
such invalidity would be the signers of the articles and those
who might subscribe for the stock. If they arc willing to take
chances upon this and pay the state the prescribed fee, I
think that you should accept the articles for filing.

Sec. 17596 specifically provides what the fee shall be.
In addition to the fees on account of capital represented by
preferred stock (and here there is no preferred stock) there
shall be paid five cents on account of each share of nonpar
stock. The mere fact that the articles fix the price at which
this nonpar stock, or rather the first 250 shares of it, shall
be sold, does not, in my opinion, overcome the force of the
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prior provision that this stock shall be without nominal or par
value. That provision has no reference to the price at
which the stock is sold, but merely as to what its face value
is and these shares are not to have any such face value.
WVG

Taxation—Actions-—Action under sec. 1107a to collect

tax may be commenced independently of issue, under sec.
1127, of delinquent tax list and warrant for collection to
sheriff, but such list and warrant should be delivered to

sheriff.

Action under sec. 1107a, is for debt and place of trial
therefor, as fixed by sec. 2619, is in county in which defendant
resides.

Delinquent income taxes when collected by county should
be apportioned.

June 13, 1921.

R. T. Jackson,
District Atforncij,

Mineral Point, Wisconsin.

The assessor of incomes increased the income as shown

by the return of a resident property owner and gave notice
thereof to the taxpayer". He did not appear before the county
board of review, and an income tax was levied against him in
accordance with such increased assessment. The taxpayer
refused to pay the tax and it has been returned delinquent
and is now in the hands of the county treasurer for collec
tion. It is understood that the taxpayer is not now a resi
dent of your county and has no property therein. Upon
these facts you submit the following questions:

'T. Construing sees. 1127 and 1107a together, is it neces
sary that a warrant should be issued by the county treasurer
to the sheriff for the collection of delinquent income taxes
before an action at law may be instituted for collection?
"2. Where the delinquent taxpayer is not a resident of

the county in which the taxes are payable, may an action for
the recovery of such taxes be maintained in the county where
the taxes are payable under the second classification of sec.
2619 on the ground that the cause of action arose in the
county where the tax is payable?
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"3. Where an action is brought by the county to recover
delinquent income taxes and the tax is collected by such
action, is the county required to pay 70 % of the tax collected
to the town or local municipal unit which would have been
entitled to 70% of the tax had it been paid in "the regular
way?"

1. I think your first question must be answered in the
negative. As you say, subsec. (4), sec. 10877n-22, Stats.,
makes the law relating to the collection of personal properly
taxes applicable to the collection of income taxes. The
remedies provided by sec. 1107a and sees. 1126 and 1127,
Stats., are separate and independent. The first named
section expressly says that it is in addition to the other
remedies provided in the chapter, "Collection of Taxes."
Both remedies may be pursued concurrently. Of course,
when collection is efi'ected by either remedy, that would
arrest further procedure under the other.

It should be noted, however, in this connection, that sec.
1120 leaves the county treasurer no option as to proceeding
thereunder:

"The county treasurer shall annually, within thirty days
after the several town treasurers shall have made their
returns of the delinquent taxes as provided by law, make
a schedule"

of the delinquent personal property and income taxes "in
cluding the two per cent penalty."

"The county treasurer shall, within the time aforesaid,
annex to such schedule a warrant under his hand, directed
to the sheriff of his county, commanding him to collect * * *
the amount of the unpaid taxes set dowm in such schedule
* * * wth interest at the rate of twelve per centum per
annum from the first day of January next preceding the
time when such taxes were returned unpaid, together with
his fees for collecting the same * * Sec. 1126.

The remedy afforded by this section and the next one is the
most summary and complete of any, provided the taxpayer
resides in your county or has property therein. The schedule
and warrant constitute an execution in the hands of the

sheriiT and no property is exempt therefrom, and you have
all of the auxiliary and supplementary proceedings that are
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afTorded in ordinary actions. The taxpayer i-efcrred to in the
statement above is now precluded from questioning the
assessment of his income because of his failure to make ob

jection thei'eto before the county board of review. Sec.
1087/77-18. State ex ret. Bues v. Phelps, 182 N. W. 749 (de
cided May 3, 1921).

2. Your second question ife answered in the negative.
The action for the collection of delinquent taxes, brought
under sec. 1107a, is "an action of debt." That portion of
sec. 2619 relates to actions (1) against a public officer or
his deputies, touching official duties, and (2) for the re
covery of a penalty or forfeiture. While the 2% penalty is
sought to be recovered, it seems plain that the action is not
to be classed as one for the recovery of the penalty. The
penalty is merely incidental to the cause of action.
The third question is answered in the affirmative.,

"(5) In tlie return of delinquent income taxes as re-
quirecl by law the entire amount of each such delinquent
income tax shall be returned to the county treasurer with
out division or apportionment." Sec. 1087/n-22.

"* * * Income taxes returned delinquent shall not be
charged to the county nor credited to the town, city or
village returning the same. * * * The county treasurer
shall accouni for and pay all delimiuent fincome] taxes there
after collected by him, upon the basis hereinbefore provided,
to the state treasurer, and to the several town, city and
village treasurers entitled thereto quarterly thereafter."
Sec. 1087/77-23.

The sections just referred to and quoted from, make very
plain the procedure which is to be followed where the county
treasurer collects delinquent income taxes. In the adminis

tration of the law it has been the uniform practice to ap
portion income taxes, by whomsoever collected, and no mat
ter when collected, to the state, county and taxing district, in
the proportions specified in the income tax act.
EEB

ft)
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Constitutional Law—Municipal Corporations—Municipal
Markets—La>v authorizing cities to establish public markets
for sale of food is not rendered public in its purposes by ex
press declaration of legislature to that effect, or by limiting
amount of money that can be raised by taxation for such
market, or by permitting proceeds of such taxation to be
used only for capital investment as distinguished from operat
ing expenses.

June 13, 1921.
Honorable Clark M. Perry, Chairman,

Assembly Committee on Municipalities.
You have asked my opinion as to the validity of sub

stitute amendment No. 1, A., to Bill 120, S., which would
permit any city of the second class to establish and maintain
a public market for the purchase and sale of food products

"for the benefit of the bahabitants thereof and the general
welfare and prosperity of such city,"

and would permit a tax of not over .2 of a mill to be levied
"in any one year" to create a revolving fund for such publio
market,

"it being the intent hereof that such market shall be self sus
taining."

On March 30, 1921,* I advised you that in my opinion
the constitutionality of the original Bill 120, S., was very
doubtful in that it would autliorize funds raised by taxa
tion to be used for purposes which the courts would probably
hold not to be public in their nature. The opinion then
given you on the original bill is equally applicable to the
substitute amendment.
The principal changes made by the am.endm.ent are in

the nature of additions to the original bill by (1) insert
ing a declaration as to the puiposes of the legislation, (2)
fixing a definite limit to the city's power of taxation, and
(3) providing that the money raised by taxation shall be
a revolving fund. The first of these changes is no m.ore than
a declaration by the legislature that the purpose is a public

*Pagc 309 of this volume.
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one. The courts are unanim.ous in holding that if a purpose
for which taxes are proposed to be levied is not in fact a
public one, the mere declaration by the legislature that it
is public is of no avail. The second change, consisting of
a limitation of the municipal tax for m.arket purposes to .2
of a mill in any one year, does not in the least alTect the
constitutional question. The amount of tax m.oney to be
used is not at all important in determining the validity of the
scheme; and for that matter, the am.ounts permitted under
the substitute am.endm.ent are not by any means trivial.
There are three second class cities in the state, Racine,
Kenosha, and Superior. Their assessed valuations in 1919
were, respectively, about §67,000,000, §44,500,000 and §37,-
500,000. Thus tiie tax that could be levied each year under
the substitute am.endm.ent would be, in the three cities
respectively, §13,400, §8,900, and §7,500. It need not be
pointed out that a law which would devote this am.ount of
the taxpayers' money to a purpose not public would be just
as objectionable as one which dealt with larger sums.
The third change, which makes the m.oney contributed

by the taxpayers a revolving fund with the idea that the
market is to be self-sustaining, is also an im.m.aterial change in
so far as the validity of the bill is concerned. There is no
provision that the m.oney raised by taxation is to be only
temporarily invested in the m.arket; the investm.ent is as
permanent as it would be if the city were to put the
m.oney into the construction of a building. In the latter
case, if the building were constructed for purely private and
not public pui*poses, it could not be argued that the invest-
m.ent was lawful because made only once and not repeatedly,
and the sam.e proposition is fully applicable here. Further
more, the substitute am.endm.ent would permit the city to
make a new investment each year, without any limitation
as to the amount ultimately to be invested in the market.
For the reasons stated, I am of the opinion that the sub

stitute amendment is subject to the same constitutional ob
jections as the .original bill.
RMH
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Corporations—Blue Sky Contract for sale of iron ore
.not yet mined does not relate to sale of "secxirities" within
meaning of sec. 1753-48, Stats.

June 14, 1921.

Honorable G. S. Canright, Director,
Securities Division,

Railroad Commission.

In your letter of June 7 you inquire whether a certain
contract, of which you enclose a blank form., is a contract
for the sale of "securities" within the meaning of sec 1753-48
Stats.

The contract is m.ade between the Palatine Mining &
Developm.ent Com.pany of Chicago and an individual, whom
I shall refer to as the purchaser. By its terms the purchaser
agrees to buy from the com.pany a specified number of tons of
iron ore to be m.ined from, certain tracts leased by the com
pany. For this ore he pays lOfi per ton, 25% in cash, and
the balance in 10 equal m.onthly installm.ents. The ore is
to be m.ined within twenty-five years, but if not fully mined
by the end of that tim.e, the com.pany is to refund to the
purchaser 10j« for each ton not mined. The company is not
required, however, to comjr.ence m.ining ore until railroad
connections are established between the properties and the
nearest Lake Superior port. The purchaser appoints the
com.pany his sole agent to m.inc, transport and sell the ore
and to fix the price of sale, the proceeds of which are to be
credited to his account after deducting a fee of 20ji per ton
for the com.pany's services. The purchaser also agrees
that all expenses of m.ining, transportation and selling the
ore may be charged to his account. In case of the disability
or death of the purchaser, he or his personal representa
tive is entitled to the return of the full amount paid in by
him.

Par. (c), sec. 1753-48 provides:

" 'Security' or 'securities' means and includes any bonds
stocks, notes or other obligations or evidences of indebted
ness or of title which constitutes evidence of, or'is secured
by, title to, interest in or lien upon any or all of the propertv
or profits of such company." ^ j
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It seems quite plain, that the contract in question does
not provide for the sale of "securities." It provides simply
for the sale of iron ore. It gives the purchaser no

"title to, interest in, or lien upon any or all of the property
or profits of such company."

It purports only to pass title from the company to the pur
chaser, and the interest he thereafter has is simply an owner
ship of his own property—assuming that a valid sale, ac
cording to the law of sales, is effected by the contract. As
to its validity under that law I express no opinion.
However palpable ro.ay be the evasion of the securities

law in soliciting persons to purchase iron ore instead of stock
in a mining company, I am uniable to see any way in which
the law in its present form, can be held applicable to such
a transaction. The case is very similar to that on which
Attorney General Blaine advised you, in IX Op. Atty.
Gen. 485, where a sale of undivided interests in oil land
leases was held not to be a sale of securities.
The contract in question is printed both in English and

in some foreign language which I am unable to read. The
foregoing opinion is predicated on the assum.plion that the
m.atter printed in the foreign language is sim.ply a translation
of what is printed in English and contains no additional
provisions that would vaiy the schem.e as set forth in the
English language.
RMH

Bonds—Sale on Credit—Public securities cannot be sold
on credit or for anything but legal tender unless the statute
authorizes credit or some other medium of payment.

June 14, 1921.

S. G. Dunwiddie,
District Aiiorney,

Janesyille, Wisconsin.

In the year 1919 proper proceedings were had by the
county board and the electors of Rock county for the issue
of $1,500,000 of county highway im.provem.ent bonds, pur
suant to authority given by sees. 1317/71-12 and 1317/n-12a,
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and the county board, acting under ch. 3, laws of 1921, has
directed the sale of 8150,000 of said bonds at the best price
obtainable, but noL so as to net the investor more than 6%.
The linancc com.m.ittee of the county board accepted the bid
of a Janesvillc bank, which bid was §143,792.50, to be paid as
follows; 818,792.50 upon the delivery of the entire issue
of bonds, and §25,000 monthly thereafter till the purchase
price is fully paid. The deferred paym.ents are to be evi
denced by nonintercst-bearing certificates of deposit of
the bank. Were the purchase price paid in cash at the tim.e
of the delivery of the bonds, the investm.ent would net the
purchaser 5.9%, which means that the county woiild pay
that rate of interest on the m.oney raised by the bond sale.
The bank which acts as the depositoiy^ of county funds

is under contract to pay the county 4.55% interest per an
num on the daily balances of county funds on deposit.
Upon these facts you say two questions have arisen upon

which you would like to be advised by this department;

"First; Whether the county board or committee there
of has a right to sell these bonds and deliver same to purchaser
except on receipt of the full purchase price in cash at the
time of such deliveiy; and also what liability the county
treasurer would assume should he deliver such bonds with
out receiving the full purchase price."

Second; In delerm.ining whether the county pays m.ore
than 6 % on the m.oney raised through the sale of the bonds,
and whether the investm.ent nets m.ore than 6 %, what rate of

interest should be used in com.puting the interest which the
county loses by reason of deferred paym.ent of the purchase
price?

Neither the county board nor its agent has lawful author
ity to sell these bonds on credit. Delivery of the bonds is
only authorized when paym.ent is m.ade in lawful m.oney of
the United States, or that which is strictly equivalent to cash.
So far as we know, it has been the universal practice to
-require cash paym.ent at or prior to delivery^ of m.unicipal or
other public bonds, and that practice is a very strong indi
cation of what the law is and ought to be. The sections of
the statute before cited authorize a bond issue to "raise
money" for the improvement of highways. If the county has
authority to sell bonds partly on credit, then the bonds may
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be sold entirely on credit, and if the credit m.ay be extended
to the purchaser after the cleliveiy of the bonds for a period
of one to five months, such credit m.ay be extended for a
period of a like number of years.
"Such bonds are not to be sold at less than par." Sec.

1317/n-12, subsec. 1. Those words

"convey the idea that the corporation issuing the bonds shall
receive in lawful currency a dollar in money for every dollar
of obligations issued." Abbott's Public Securities, 492.

The counties and municipalities are not expected to do
a credit business. It is probably a universal statutory rule
in Wisconsin that every depository of public m.oneys m.ust
give adequate security as a condition precedent. As a general
rule the state and subdivisions thereof are preferred credi
tors. All of these rules indicate the general policy that
counties and m.unicipalities are not to issue or deliver their
negotiable obligations until the loan which they are intended
to obtain and secure has been fully advanced to the mainici-
palities. There are veiy few court decisions upon this ques
tion. The almost total absence of such decisions is attribut

able, we think, to the fact that eveiywhere it has been
regarded as the invariable rule that public securities can be
sold for cash only, unless there is express authority to re
ceive some other m.edium of paym.ent.
A possible result that m.ay follow upon a sale of bonds

on credit is well illustrated by the case of UEsterrc v. New
York, 104 Fed. 605. The town of Gravesend in Kings
county. New York, authorized the issue and sale of 148 re
funding bonds of the denomination of $1,000 each.

"* * * The supervisor- of the town, * * * advertised for
bids, sold them to the highest bidder, and delivered them
to the purchasers, a banking firm. The bankers, instead
of paying cash for the bonds, were allowed by the super
visor to retain the purchase money, $148,000", and credit
the town on their books with the amount, upon the under
standing that they were to pay $30,000 on the 1st day of
the next month, and the balance from time to time as re
quired by the town for the pa^onent of its outstanding
bonds. February 2, 1893, the bankers pledged the bonds
to the complainant as security for a loan from him ♦ * *.
The bankers failed before paying to the town the purchase
price of the bonds" (p. 607).
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"If the bonds in suit had been sold for cash, we have no
doubt that they would have been valid obligations against
the town in the hands of the bankers who purchased them
from the supervisor. Undoubtedly the statute contemplated
such a sale, and the bankers, who were parties to a trans
action which contravened the statute, did not acquire a valid
title to the bonds; * * *. The complainant, however, ac
quired the bonds without notice and for value; and, as a
bona fide purchaser, his right to recover upon the obligations
is precisely as it would be if the bonds had been those of an
ordinary corporation, instead of a municipal corporation.
If the power exists in the municipality to issue negotiable
bonds, the bona fide holder is protected against irregulari
ties on the part of its agents in negotiating them with the
public" (p. 610).

The court held that the plaintiff might recover because
of the negotiable character of the securities and his being
an innocent purchaser thereof for value, in due course, not
withstanding the irregularity of the sale to the bankers.
This decision is by the circuit court of appeals of the United
States for the er.stern district of New York, and in deciding
the case, the court took occasion to say that it was ruled
by an earlier decision of the sarr.c court, Town of Greenburg
V. Iniernational Trust Co., 94 Fed. 755, from which it quoted
as follows:

" 'The bonds in suit were issued and negotiated conform
ably in all respects to the provisions of the act but one.
They were negotiated at par, but not for cash, and under an
agreement with the purchaser that, as to a portion of the
price, pa^TTient might be deferred, and collateral securities
substituted meanwhile. Assuming this to have been a
departure from the statutory requirement, as the plaintiff
was a bona fide holder of the bonds, without notice of the
deviation by the agents of the town from the terms of their
authority, the fact did not afford any defense to his action.'"
(p. 611).

A statute of New York authorized towms to subscribe for
railroad stock and to issue bonds to borrow money to pay the
subscription. It was. held that the bonds could not be ex
changed for shares of stock or used directly in payment of
the stock subscription, but that the bonds m.ust be sold for
m.oney and the money paid for the stock, and it was further
held that the bonds in suit having been exchanged for shares



688 Opixioxs of the Attorxey-Gexeral

of slock to llie knowledge of the plaintin', he could not re
cover on them. Scipio v. Wright, 101 U. S. 665, 674-676.

Unregistered municipal bonds are certainly negotiable
instruments in Wisconsin since the passage of ch. 286, laws of
1921, repealing tlie last paragraph of sec. 1675-1.
As to the liability which the county treasurer would incur

should he deliver these bonds before receiving full paym.ent
therefor, it would seem. sufTicicnt to know that a sale of the
bonds on credit is not authorized. Having reached that
conclusion, we should assume that he will not deliver the
bonds until they are fully paid for, and that other agents of
the county will not take part in such a transaction. If the
conclusion reached is sound, that is, if it is contrary to law
to sell the bonds on credit, in whole or in part, then it fol
lows that the county treasurer and eveiy^ active agent of
the county connected with the transaction would be person
ally liable for any dam.ages which the county should sulTer as
a result of the transaction.

The second question is whether the purchase price, when
reduced to terms of cash, as of the date of delivery, is such
as to net the investor more than 6%, and no one knows for
certain what rate of interest should be used in reducing the
deferred payments to their present cash value. You say:

"The purchaser of the bonds * * * has agreed to deliver
* * * noninterest-bearing cei-tificatcs of deposit for the
deferred pa^anents * * *. The county in other words
would be paying interest on the bonds from date of delivery
at the rate of 5.90%, and likewise losing interest on its daily
deposit in the depository bank at the rate of 4.55% by-
reason of not receiving purchase price of bonds in full at
delivery"

and you inquire:

"Should this loss of interest on its daily balance in the
depositoiy bank be considered as raising the rate of interest
which the county would therefore pay on its bonds?"

You state and inquire further as follows:

"In other words Rock county by reason of the deferred
payonent of the purchase price of the bonds would be paying
interest on the bonds without having received the money;
and would also be losing interest on its daily balance in the
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depository bank by reason of not having the money. Should
both of these elements be figured in considering the rate of
interest which the county pays on its higliway bonds?"

This question which the form, of the sale has raised con
demns the'sale itself. The fact that no one knows how to
com.pule the present worth of the purchase price is itself a
powerful argument against that sort of sale. The statute
which says tliat the bonds are sold to raise m.oney and shall
not be sold for less than par or a price which will net the
investor m.ore than 6% m.ust mean sales for cash. It m.ust
m.ean sales under such term.s as an ordinaiy county officer
is able to know whether he is within or without the statute.
No m.atter from what angle the subject is considered, the con
clusion seem.s inevitable that the statute does not contem.-
plate a sale of bonds for credit.

Nothing more need be said in answer to the second ques
tion, but I will add that it seem.s to me the county would pay
the sam.e interest to the bond holder in any event. The
interest runs on the bond from the date of deliveiy, you say,
but, from, whatever date interest is reckoned, that date does
not depend in any sense upon how the purchase price is paid
or when it is paid. Therefore the county would pay the
sam.e interest when the bonds are sold for cash that it would

pay when they are sold partly for cash and parlly on credit,
and the county would lose interest at the rate of 4.55%
through the sale for credit on whatever funds would be in ths
daily deposit with a sale for cash which are not on deposit
because of a credit sale, yet I do not see how anyone can know
how m.uch of the purchase price, were it all paid in cash,
would remain on deposit or for how long. No opinion is ad
vanced as to what rate shauld be used in computing the
present value of deferred payrhents.
EEB
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Bridges and Highways—Railroads—Railway Crossings—
Sec. 1299/1-1, requiring railway coni.panies in certain cases
to pave or improve highways at grade crossings, applies to
state trunk highways.

June 14, 1921.

Wisconsin Highway Commission.

In your letter of June 11 you inquire whether sec. 1299/i-l,
relating to the improvem.ent of highways at railroad cross
ings, applies to highways that are improved under the
federal aid law and under sees. 1312 to 1317, inclusive, Stats.

Sec. 1299/j-l provides:

"1. Whenever any highway in any town or incorporated
village, without the limits of any incorporated city, shall
extend upon, over or across the tracks or right of way of
any railway company, such railway company shall, at its own
expense, construct, grade and maintain in safe condition fox-
public travel, the portion of such highway or crossing extend
ing upon, over or across the tracks or right of way of such
railway company. Whenever any such town or village shall
permanently improve, pave or macadamize such highway ex
tending upon, over or across the t racks or right of way of any
such railway company, sucii railway company shall, at its
own expense, improve, pave or macadamize such portion of
such highway as shall extend upon, over or across the tracks
or right of way of such railway company, in substantially
the same manner and of substantially the same materials
as such town shall have used.
"2. Whenever any railwaycompanyshall fail to construct,

grade, pave, macadamize, or maintain in safe condition for
public travel, that portion of such highway or crossing, after
having been notified so to do l)y the town or village clerk,
or by the county highway commissioner in case the highway
is a state or a prospective state highway, for thirty days after
having been so notified, the to\^-n or village or the highway
commissioner may construct, pave, macadamize or repair
such highway on or across said railroad right of way and
the cost thereof shall be paid for the railway company, and
may be collected in the manner provided in section 1299/1-4
of the statutes."

The first sentence of siibsec. 1 covers three subjects: (1)
the constructing, (2) the grading and (3) the maintaining
in safe condition for public travel. The second sentence
covers three additional subjects: (4) permanently im.proving,
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(5) paving and (6) naacadamizing. The first three things are
to be done by the railway company in all cases; the second
three only where the same things are being done by the town
or village.

Subsec. 2, which provides for notice to the railway com
pany and for the method of doing the work if (he railway
com.pany fails to do it, covers constructing, grading, paving,
m.acadam.izing and m.aintaining in safe condition for public
travel—five of the six things that are covered by the two
sentences of subsec. 1. If the railway company fails to do
any one of these five things, the town or village or

"the county highway commissioner in case the highway is a
state or a prospective state highway"

m.ay do those things and charge the expense to the railway
company.

While the second sentence of subsec. 1, read alone, would
give the im.pression that the duty of the railway company to
pave arises only when the town or village is im.proving the
highway through its own agencies, thus excluding cases where
the im.provem.ent is being made by the county or the state,
the provisions of subsec. 2 are entirely inconsistent with that
idea. They clearly authorize the county higliway com
missioner, in cases where the highway in question is a state
or prospective state liighway, to do tlie sam.c things that the
town and village officers arc autiiorizcd to do in other cases.
The highways on which federal aid is expended are aJl

state trunk highways (sec. 1314, subsec. 1), and the county
highway com.m.issioner has charge of the construction and
maintenance of such highways (sec. 1317/n-6, subsec. 3),
so that the federal aid highways com.e squarely within the
provisions of subsec. 2. This subsection was adopted in 1915,
eight years after subsec. 1 was enacted, and, if necessary,
subsec. 2 could be construed as im.pliedly am.ending the
second sentence of subsec. 1 so as to include cases where

work is done by the county as well as where it is done by the
town or village. I do not believe it is necessary, however,
to resort to the theoiy of im.plied amendment, for under sec.
1314, subsec. 6, fifty per cent of the county's share of con
structing state highways is assessable against cities, villages,
and towns. Thus, they participate in making the improve-
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i'"; menl and may be fairly deen!.ed to com.e within the language
"whenever any such town or village shall pcrn).anently
im.prove" etc. Certainly the railway com.pany is not con
cerned with the fact that only a part of the cost of the im-
provem.ent is paid by the town or village instead of the
whole of it.

You also ask what is the proper procedure to m.ake collec
tion from the railway company. Subsec. 2, sec. 1299/j-l
provides that the town, village or county highway commis
sioner m.ay m.ake the im.provem.ent if the railway com.pany
fails to make it, and the cost thereof m.ay be collected from
the com.pany in the m.anner provided by sec. 1299/i-4. This
latter section is a part of a different statute which relates
only to cities and villages, and it provides that the expenses
charged against a railway com.pany under that statute may
be collected from, the com.pany in an action brought by such
citij or village in the circuit court. When this statute is m.ade
available, by reference, as a m.eans of collecting the m.oneys
owing to counties, cities and villages under sec. 1299/?-!, it
m.ust m.ean that for violations of that section, counties,
towns and villages may sue in the circuit court in the sam.e
way that cities and villages may sue in that court for vio
lations of sec. 1299/j-'l. In other words, when the procedure
of the latter section is adopted as a procedure to be followed
in cases arising under sec. 1299/j-l, the designation of the
parties who m.ay bring tiie suit m.ust be ro.odified to fit the
conditions of sec. 1299/?-!.

I am therefore of the opinion that, in the case you present,
the county has a cause of action enforceable in the circuit
court for collection of the amount due it under sec. 1299/1-1.
RMH
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Agriculture—Consiitulional Law—Legislation empowering
commissioner of agriculUire to bring action to enjoin sale
of agricultural seeds in Wisconsin that are unfit for seed pur
poses is a valid exercise of police power and is not an attem.pt
to regulate interstate com.m.erce.

June 14, 1921.

A. L. Stone,
State Seed Inspector,

DeparLm.ent of Agriculture.

I have your inquiry* of June 13, in which you stale the
purpose of the Association of Official Seed Analysis of North
America is to recom.m.end for adoption in all states where
seed legislation is being contem.plated a uniform, seed bill
to secure uniform, legislation on the subject of seed control.
You call m.y attention to the following am.endm.ent to

propose to this bill:

"Section 8. Whenever the Secretary of Agriculture
receives information that agricultural seeds or any mixture
of the same which arc hereinbefore declared to be unfit
for seeding purposes ai'e being sold, offered for sale or ex
posed for sale in this commonweallh, and is of the opinion
that the interests of the public so require, he may present
to the Court of Common Pleas of the county m which is
located the residence or place of business of the person, firm,
or corporation selling, orieriiig for sale or exposing for sale
such seeds, his petition for an injunction to restrain the
same and thereupon the court, being satisfied that such
seeds arc being sold, offered for sale or exposed for sale shall
issue its injunction to restrain such person, finn or cor
poration from selling, oiTering for sale or exposing for sale
such seeds,"

and desire m.y opinion as to whether it would be conslitu-
tional if adopted in Wisconsin.
On this point, two possible questions m.ay be suggested:

First, is the provision above quoted a valid exercise of the
police power; second, is it invalid under the federal consti
tution as being an interference by the state with interstate
commerce?

It is my opinion that the adoption of this provision in
the Wisconsin law would be a valid exercise of the police
power. On the second point you will notice that the bill
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authorizes the secrctaiy of agriciilliire—in our case it would
be the commissioner of agriculture—to present to the court
of common pleas—in our case it would be the circuit court—
of the county in wliich is located

"the residence or place of business of the person, firm or
corporation selling, ofTcring for sale or exposing for sale such
seeds, his petition for an injunction to restrain the same and
thereupon the court, being satisfied that such seeds are
being sold, offered for sale or exposed for sale shall issue its
injunction," etc.

From this language it clearly appears that it is the in
tent of the law to forbid the sale in this state of seeds which
are physically in Wisconsin at the time the action is brought,
and it is in no sense an interference with interstate comjn,erce,
and I am therefore of the opinion that the enactment would
be held valid as not being an attem.pted regulation of inter
state commerce.

WJM

Bonds \\'isconsin Statutes—Bonds illegally authorized
are not validated by sec. 2, ch. 288, laws of 1921, that section
not being retroactive.

That^vhic]l is unlawful when done is not validated by
enactment rendering such act lawful thereafter.

June 15, 1921.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your letter of June 13 you advise me that the Win-
nebago county board, at a special session held on May
3, 1921,

"passed a resolution providing for a bond issue under 1317/n-
12 of the statutes and made the rate of interest 6%. Prior
to this session of the legislature the legal rate for bonds of
that Idnd was five per cent."

You desire to be advised whether the law had been
^.ended to provide a six per cent rate on May 3, 1921, and if
it had not been but was later so am.ended, you desire my
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opinion as to whether such later enactm.ent makes the bond
issue good.

The law to which you refer, which authorized the sale
of county bonds for highway purposes at a rate of interest
higher than five per cent, was in two sections. The first
section authorized the county board of any county by a two-
thirds vote of the members present, to authorize a sale of
any county higliway bonds the issue of which had been au
thorized according to law prior to January 1, 1921, and not
yet sold at a rate of interest not exceeding six per cent per
annum. This section manifestly has no application to your
situation. Sec. 2 of said ch. 288, laws of 1921, reads:

"The county board of any county at any regular meeling
or at any special meeting held prior to July 1, 1923, may by
a two-thirds vote of the members present autliorize the
issuance of county highway bonds under the provisions of
section 1317/n-12, at a rate of interest not exceeding six
per centum per annum."

This act of the legislature was signed by the governor on
May 28, 1921, and became effective upon publication. The
law, therefore, was not effective on May 3, 1921, the date of
the passage of the resolution above referred to by the Win-
nebago county board. Inasm.uch as under the law existing on
May 3, 1921, the Winnebago county board was without
authority to provide for a bond issue under sec. 1317m-12,
Stats., carrying an interest rate of six per cent, the action of
your county board was void and so declared by the law then
in force. Amendment of the statute in question since that
time does not render this act valid. The lawfulness of an

act done depends upon the laws in force at the tim.e it is done,
and if unlawful when done, it does not become lawful by a
subsequent change of the law which renders such act law
ful thereafter. Graham ct al v. C. M. A: St. Paul Rij. Co.,
53 Wis. 473, 484, and cases cited. See also Fulton et al. v.
Day et al., 63 Wis. 112, 117.

It is a well settled rule of construction, that statutes
are not to be construed retrospectively, or to have a retro
active effect, unless it shall clearly appear that it was so
intended by the legislature, and not even then, if such con
struction would impair vested or constitutional rights. State
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V. Ativood, 11 Wis. 442. See also Austin v. Burgess et al.,
36 Wis. 186, 190.

The language of the law above quoted as sec. 2 is, to
my mind, not susceptible of such construction as would give
it a retroactive elTect.

It is, therefore, m.y opinion that the bonds herein re
ferred to cannot lawfully be issued under the authority of the
resolution adopted by your county board on May 3, 1921.
WJM

Criminal Law—Fish and Game-—Special conservation
warden is entitled to of fine for information which con
victs for violation of gam.e laws.

Justice of peace has no jurisdiction in cases where fine
may exceed 100 dollars such as those of subd. (c), subsec.
(1), sec. 29.63.

June 15, 1921.
Ole J. Eggum,

District Attorney,

Whitehall, Wisconsin.
In your com.m.unication of June 14 you inquire whether a

special conservation warden is entitled to one-third of the
fines in cases where he furnishes the information upon which
the defendant is convicted for violation of the game laws.

Sec. 29.63, subsec. (6), provides:

"Any person other than the regular employes of the state
conservation commission, informing of the violation of any
provision of this chapter and assisting in the prosecution
of the ollender to conviction shall receive one-third of any
fine imposed and collected thereupon."

It was held in an official opinion under date of June 10,
1921, to the district attorney at Oshkosh,* that a special
conseiwation warden is not a regular employe of the conser
vation com.m.ission and is therefore within contem-plation of
this act and is entitled to one-third of the fine, the sam.e
as any other citizen who furnishes such information.
You also direct m.y attention to subd. (c), subsec. (1),

sec. 29.63, which provides:

*Page 665 of this volume.
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_ "For the violation of any provision relating to game
birds, by a fine of not less than fifty nor more than one
hundred dollars, and in addition thereto five dollars for
each bird affected by such violation, or by imprisonment
in the county jail not less than thirt^^ days nor more than
six months, or by both such fine and imprisonment."

You inquire whether a justice has jurisdiction of a case to
which this provision is applicable.

Sec. 4739, subsec. (5), provides that justices of the peace
shall have power and jurisdiction throughout their respective
counties,

"To hold a court, subject to the provisions hereinafter
confined, to hear, try and determine all charges for offenses
arising within their respective counties the punishment
whereof does not exceed six months' imprisonment in the
county jail or a fine of one hundred dollars, or both such fine
and imprisonment, except as otherwise provided."

This language is clear and explicit, and no justice can have
jurisdiction of a criminal case wherein the penally pre
scribed exceeds SIOO. Subd. (c), subsec. (1), sec. 29.63,
provides for a penally of SIOO, and, in addition thereto, $5
for each bird affected by such violation. This is in excess of
SIOO and clearly shows that the justice has no jurisdiction
of such a case.

JEM

Automobiles—Constitutional Law—Taxation—Law provid
ing for privilege tax on automobiles used on highways and
exem.pting all autom.obiles from, taxation as property, would
not be rendered unconstitutional by the fact that auto
m.obiles held in storage would thereby be exempted from* all
taxation.

June 15, 1921.
Honorable Frank L. Prescott,

Assemblyman.

You have asked m.y opinion as to the constitutionality
of certain features of Bill 465, S., under Avhich it is pro
posed to establish a new system of "privilege highway taxes"
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on automobiles. The bill provides that before any auto
mobile may be

"operated or drawn on, over, or along any public highway
or street in Wisconsin"

a privilege tax of 2 % of its value m.ust be paid to the state.
It is further provided that automobiles shall not be assessed
for personal property taxation in 1921 or thereafter. The
bill then contains this provision:

"(h) Motor vehicles, trucks and trailers used by any
manufacturer, dealer or by the agent of any manufacturer or
dealer for demonstration purposes or for personal or business
use shall be registered and privilege taxed on and after
January 1, 1922, in the manner indicated in this section
for the registration and privilege taxation of like vehicles
in the hands of other owners" (p.17 of bill).

The effect of these provisions is to exem.pt from per
sonal property taxation., and from the privilege highway tax
as well, any automobiles which may be possessed by manu
facturers, dealers or their agents but not used for dero.onstra-
tion purposes or for personal or business use—for instance,
automobiles stored in warehouses awaiting sale or shipment.
You inquire whether it is within the power of the legislature
to exem.pt such automobiles from taxation.

Sec. 1, art. VIII, Const., provides that

"taxes shall be levied upon such property as the legislature
shall prescribe."

Our supreme court has held that this section gives the legis
lature an extrem.ely broad discretion as to what property
shall be taxed and what property shall be exempted. If
there is any reasonable basis at all for classification as be
tween property taxed and property exempted, the legis
lative plan \v\\\ be sustained. In Chicago S: N. W. R. Co.
V. Stale, 128 Wis. 553, the court used the following language
on this subject, which was reaffirmed in the recent soldiers'
bonus case, State ex rel. Atwood v. Johnson, 170 Wis. 218, 244:

" 'Under our constitution, it must be remembered, there
is the amplest power on the part of the legislature to exempt
an entire class of property from taxation, and to make such
class very narrow, even excluding from the benefits accorded
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to the members thereof those owning property of the same
general class, so long as the character of that owned by
those of the subclass is so far different from that owned
by others as, within the boundaries of reason at least, to
suggest necessity or propriety, having regard to the public
good and the constitutional object to be attained, and limi
tations in respect thereto, of substantially different legis
lative treatment. * * *'
" "The discretion of the legislature in this field is so broad

that it is not competent for the court to mark the consti
tutional limitations of it other than at the farthest one
might go without transcending all reason.' Page 655."

I am informed that the reason for exem.pting autom.o-
biles held but not used by dealers and manufacturers from,
all taxation under Bill 465, S., is that the nature of the
autom.obile business is such that veiy few autom.obiles are
likely to be held by the m.anufaeturer or dealer for as long
as a year \vithout being disposed of and put into operation;
that by the terms of the bill, if one of such autom.obiles
is sold at any time within the 3'car it m.ust pay the privilege
highway tax before it can be operated; and if it were taxed
as personal property on May first and then subjected to the
privilege highway tax upon being put into use sometime after
May first, it would be doubly taxed for that year; while, on
the other hand, there is but a slight chance of its being kept
in storage throughout the year and thus escaping taxa
tion altogether.
I am of the opinion that if the legislature, in its discretion,

should deem these reasons sufficient to warrant a classi

fication as between automobiles owned and used by m.anu-
facturers or dealers and autonrobiles owned by them but
not used, the courts would sustain the action of the legis
lature and hold the law valid as to this feature.
RMH
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Agriculture—Constitutional Law—Courts—Actions—Stat
ute fixing measure of damages and determining com.petency
of evidence in tori cases would apply to pending actions,
and such application would be constitutional.

June 16, 1921.

Honorable William Olson, Chairman,
Assembly Committee on Agriculture.

In your letter of June 15 you inquire whether sees. 1797i>-3
and 1797j;-4, Stats., as proposed to be created by Bill 558,
A., can be m.ade applicable to pending litigation or to causes
of action which may have arisen prior to the passage of the
bill. The bill relates to the operation of roasters, sm.elters
and sulphuric acid plants. The two sections to which you
refer establish the m.easurc of dam.ages and determine what
evidence shall be competent on the subject of dam.ages in
actions brought by land owners against the operators of
such plants on account of injury to growing crops, pastures,
real estate or live stock.

Two questions arise: first, as to whether the bill in its
present form applies to pending actions or existing causes of
action; and second, whether if it does apply to them or is so
am.ended as to specifically apply to them, such application
would be constitutional.

As to those provisions which sim.ply determ.ine the com
petency of evidence, it is clear that both these questions
m.ust be answered in the affirm.ative. Statutes establishing
or changing rules of evidence are applicable from, the tim,e
of their passage, not only to causes of action arising there
after but also to actions accrued or pending at the tim.e,
and such application of these statutes does not violate any
constitutional rights. Will of McNaughton, 138 Wis. 179,
189; 36 Cyc. 1217.
As to the provisions which fix the m.easure of damages,

the case of Brewstcr v. Carmichacl, 39 Wis. 456, would seem,
to establish the law of this state to the effect that a statute

fixing the measure of damages for a com.m.on law tort will be
held applicable to torts comm.ittcd before its passage. The
court said:

"After the legislature has settled the policy of the state
in that behalf, no good reason is perceived why the courts
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should not adopt and enforce that policy in all cases, with
out regard to the date of- the trespass."

In Keeley v. Great Northern R. Co., 139 Wis. 448, however,
the court intimated som.e dissatisfaction with this doctrine

and refused to apply it to a cause of action which arose
purely out of a statute and not out of the com.m.on law. The
general rule on this subject of retrospective operation of laws
is thus stated in Read v. Madison, 162 Wis. 94:

"Statutes conferring new rights are generally held not to
have a retroactive effect unless such intention is fairly ex
pressed or clearly implied. [Citations] As to statutes
relating to remedies, however, this strict rule does not ap
ply-"

Pursuant to these rules, our court has held the retroactive
imposition of a new penalty for nonpayment of taxes to
be void {Lombard v. Antioch College, 60 Wis. 459, 473), but
has sustained a law giving a new right of garnishment upon
an obligation which was complete before passage of the law.
Klaus I). Green Bay, 34 Wis. 628. In the latter case the court
said that retroactive laws were valid if

"purely and strictly remedial, creating no new rights, de
stroying no vested interests, impairing no obligations, im
posing no liabilities or penalties where none existed before
its passage."

Within this rule, I think that a statute defining the method
of measuring damages for a com.m.on law tort must be deem.ed
purely remedial and therefore constitutional as applied to
torts committed before its passage.

I also believe, upon the authority of Brewster v. Carmichael,
supra, that such a statute would be construed by the courts
as being applicable to actions already pending and causes
of action already accrued at the time of the passage of the
statute. This latter conclusion, however, while representing
m.y best judgm.ent on the subject, is not absolutely free from
doubt, in view of the oft-stated legal principle that statutes
are ordinarily to be construed prospectively instead of retro
spectively. Lanz-Owen & Co. v. G. E. M. Co., 151 Wis. 555,
560.

It would be an easy matter, of course, if the legislature
desires the new law to apply to pending actions, to remove
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all doubt on the subject by so amending the bill as to make
it expressly applicable to causes of action already existing
and actions already pending.
RMH

Automobiles—Instructions of secretary of state in matter
of classification of touring cars to which boxes have been
attached are substantially correct.

June 17, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

You have forwarded to me, with your letter of June 11,
a circular letter sent out by your office to auto inspectors.
You state that it was based upon opinions from, this office
and that you do not wish to send out letters which do not
conform to the law. You ask to be given a strict opinion
concerning the correctness or incorrectness of the statements
made in this letter. The letter referred to is as follows:

"To Auto License Inspectors:—
"Inquiries have come from several of the inspectors re

garding the question of boxes on touring cars, and in just
what cases they shall be called trucks. In order that all
inspectors may have the same information and work along
the same lines, I am sending a copy of this letter to each one
of the inspectors.
"It is difficult under the present law to definitely state

in a few words just wliat shall be considered a truck and
what shall not. It is necessary for the inspector to use his
judgment in prosecuting cases involving this question.
"For convenience, let us divide the vehicles which are not

technically classed as trucks from the factoiy as such, into
three classes.

"First, you have the auto which has been changed over
so completely that it presents the appearance of a regular
truck. When a person or company has changed a touring
car into such a vehicle it virtually has changed the car
into a truck. It is the intention of the person or company
to use the vehicle as a truck. They are using it for commer
cial purposes and you inspectors are instructed to consider
such vehicles exactly as you do the regular trucks.
"Secondly, we have autos which might be classed as

semi-trucks. In such cases only a part of the touring or
roadster body is taken off and a box is placed back of the



Opinions of the Attorney-General 703

front seat. This second classed vehicle is used as a delivery
truck let us suppose, by some wholesale or retail company.
They are virtually using this vehicle as a truck. They are
using it commercially. You inspectors are instructed to
regard such vehicles exactly as you regard a regular truck.
"Third, we have vehicles fixed over like those of the second

class mentioned above, but they are not used for commercial
purposes. They are used for personal purposes. In order
to explain more clearly what is meant by this third class,
let us consider the following examples. Suppose a farmer
changes a Ford touring car into a sort of semi-truck by
placing a box to the rear of the front seat. He does not in
tend to earn money with this vehicle. He does not intend
to use it for commercial purposes. His reason in fixing over
his auto was to make it more convenient to carry certain goods
from the farm to the city and to carry back groceries and other
goods.
"You might find a case in some village where a man of

moderate means has bought a roadster. He may be a
carpenter. In order to carry his tool box with him to his
place of work in the surrounding vicinity he may have placed
a box on the rear of the roadster. This may not have been
his only reason for placing the box on the vehicle, he may,
for instance, have several children and in order to have room
for them on Sunday trips, he may have added this box.
It would be ridiculous to tax this man more than those of
larger means who drive seven passenger cars.
"You are instructed to regard this third class just as

you would an ordinary Ford touring car
"We could give more examples to illustrate what we mean,

but it is unnecessary. You can use your own judgment
in determining along the lines suggested herein, whether or
not a vehicle comes under one of the three classes mentioned.
"I have gone into detail in this letter in order to make the

policy of the State Department as clear as possible. Use
your own judgment, following carefully, of course, the above
suggestions, and we will be able to get along nicely until
a law is passed which is more specific.
"In cases where you cannot decide for yourself, write a

letter to the office giving the details, and we will make a
reply.

Yours very cordially,
Elmer S. Hall

Secretary of State."

After a careful reading of this letter I will say that I
believe that it substantially states the correct construction
to be given to this statute in applying the same to the m.otor
vehicles in use at the present time with one exception. The
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italicized part under class three would indicate that the ve
hicle may be a delivery wagon and, if used for delivering
farm, products to city patrons, it might require a truck li
cense. Those coming under the third class are the m.osl dif
ficult to locate, and no general rule, as you state, can be
given that may apply in all cases, but the instructions are
substantially correct with the exception as noted.
JEM

Automobiks—Motor vehicle described, used by Wisconsin

Telephone Com.pany is not truck and does not require truck
license.

June 17, 1921.

Honorable Lancelot A. Gordon,
Assislanl Secretary of State.

In 3^our com.m.unication of May 26 you state that the
Wisconsin Telephone Com.pany have about 150 improvised
trucks in. this state; that they are generally made over on
Ford bodies, the box being placed to the rear of the seat, in
which the driver of the car carries his tools; that a repre
sentative of the com.pany says that these are not used for
deliveiy purposes. You inquire whether it is lawful for you
to designate these vehicles as trucks and require the truck
license.

Under sec. 1636-47 a fee of $10.00 for the registration of
each autom.obilc is required and for the registration of each
m.otor truck, m.otor delivery wagon or passenger automobile
bus, if the advertised load cariyin.g capacity is less then 2,100
pounds, a fee of $15.00.
The undersigned has personally exam.ined one of the

Wisconsin Telephone Com.pan.3^ im.provised trucks and
finds that it consists of a Ford runabout with a box on the

rear about three feet square, covered with canvas, in which
the driver carries his tools and articles for repair. The
vehicle has the appearance of an ordinary Ford runabout
with the box on the rear of the seat somewhat enlarged.
It does not have the appearance of a m.otor truck. The tools
and articles that the driver carries could generally be carried
in the ordinary box on the touring car without enlarging it.
A vehicle of this form and used for the purposes as indi-



Opinions of the Attorney-General 705

cated cann.oL, in my opinion, be designated as a truck, nor
is it a deliveiy^ wagon, and I am of the opinion that a truck
license is not required, unless the other vehicles are differ
ently constructed than as above described.
JEM

Agriculture—Feeding Siujjs—Inorganic mixtures prepared
for animal foods are "concentrated commercial feeding stulTs"
within, purview of sec. 1494-11.

June 18, 1921.
PIONORABLE C. P. NORGORD,

Commissioner of Agriculture.
Under date of June 13 you request an opinion regarding

"concentrated com.m.ercial feeding stuffs" as defined in sec.
1494-11, Wis. Stats. This section enum.erates specifically
certain feeds and adds after the list "he clause "and all ma
terial intended for feeding to don,.cStic animals," except
that the whole grains, the um.ixed m.eals, hays and straws are
specifically exem.pted. You state that within the past few
years certain, authorities in nutrition have demonstrated that
under special conditions the m.aterials ordinarily fed to
dom,estic anim.als, particularly swine, may lack the neces
sary m.ineral m.atter for proper growth and production,
and that the reinforcement of the ordinaiy- feed stuffs with
inorganic or m.ineral salts, such as calcium phosphate, sodium
iodide, and calcium, carbonate, may be necessary for their
proper nutrition; that on the basis of these facts several
firms have placed on the market complicated mineral mix
tures which are claimed to supplem.ent feeds as outlined
above; that these materials may contain 90 to 95 per cent
of cheap substance, such as lim.estone and only traces or
none of the m.ore expensive and possibly more necessary
mineral salts; that it is therefore easy to perpetrate fraud
in materials of this character as in the more common feeds,
such as in linseed m.eal and wheat m.iddlings; that inspection
of such products seems therefore necessary.
You state that Sherman, one of the leading authorities in

nutrition, devotes a chapter in his book entitled "The
Chemistiy of Food and Nutrition" to "InorganicFoodstuffs;"
that the term "inorganic foodstuffs" is synonym.ous with
23
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"mineral foodstulTs." You also direct my attention to the
definition of food as given in Webster's New International
Dictionaiy% namely,

(1) "nutritive material absorbed or taken into the body of
an organism for purposes of growth or repair and for the
maintenance of vital processes"

and

(2) "anything that nourishes, develops, or sustains."

You state that mineral elements are essential constituents

in the protoplasm or living matter of the active cells of the
body; that they give rigidity and comparative perm.anence
to the skeleton, and give essential properties to the vital
fluids of the body; that therefore mineral mutter serves for
growth and repair and for the maintenance of vital processes
and also nourishes, develops, and sustains.
You also say that Professor Morrison of the anim.al

husbandry department of the university and joint author
of "Feeds and Feeding," the world authority on this subject,
agrees that mineral mixtures are feeding stuffs at least in
intent.

You state that a certain manufacturer of mineral mix

tures contends that these products are not subject to license
and inspection under the state feed law and you therefore
submit the question: Are mineral mixtures as described
above concentrated commercial feeding stuffs as defined in
sec. 1494-11, Wis. Stats.?

Sec. 1494-11 provides in part:

"The term 'concentrated commercial feeding stuffs,' as
used in sections 1494-11 to 1494-18, inclusive, shall in
clude linseed meals, cotton seed meals, cocoanut meals,
oil meals of all kinds, gluten meals, pea meals, gluten feeds,
maize feeds, starch feeds, sugar feeds, molasses feeds, hominy
feeds, cerealine feeds, distillers' grains, dried brewers' grains,
malt sprouts, alfalfa meal, dried beet pulp, corn, wheat, rye,
and buckwheat bran, middlings, or shorts, rice meals, oat
feeds, barley feeds, corn and oat feeds, dried blood, tankage,
ground beef or fish scraps, mixed feeds of all kinds, also
condimental stock foods, patented and proprietary stock foods
claimed to possess nutritive as well as medicinal properties,
and all other materials intended for feeding to domestic ani-
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but shall not include hays and straws, the whole seeds
nor the unmixed meals made directly from the entire grains
of wheat, rye, barley, oats, Indian com, buckwheat, sor
ghum, broom corn, millet, and flax seed."

Among the feeds specifically enumerated we find the fol
lowing :

* * Also condimental stock foods, patented and
proprietary stock foods claimed to possess nutritive as well
as medicinal properties."

Then following the enumerated feeds we find the following
general words

"and all other materials intended for feeding to domestic
animals."

Condiment is something used to give relish to food, a
seasoning substance. A condimental stock food may and
sometimes does include salt as one of its constituent ele
ments, so that it can be said that among the feeds enum.erated
an inorganic substance or food stuff is given. The general
words used at the close of the enumeration are broad enough
to include all m.aterials intended for feeding to dom.estic
animals excepting those enumerated.
I am of the opinion that the language used by the law

makers is such as to indicate that mineral mixtures as de
scribed in your letter are concentrated commercial feeding
stuffs as defined in sec. 1494-M, Wis. Stats.
JEM

Intoxicating Liquors—Penalty for Transportation—
Whether carr^dng intoxicants in pocket is transportation
within meaning of Mulberger law is question of fact or in
tent.

June 18, 1921.
Henry W. Rudow,

District Attorney^
Menomonie, Wisconsin.

You submit the following inquiiy under dale of June 16:

"Sec. 1569-1 prohibits the making and transportation of
mtoxicating liquor. What is the penalty and where found?



708 Opinions of the Attorney-General

"Does carrying in the pocket constitute transportation?"

Sec. 1569-1 does, as you slate, prohibit the manufacture,
sale or transportation of intoxicating liquors, as defined in
the Mulberger law.

Sec. 1569-19 of the same chapter prescribes the penalty:

"Any person who shall vend, sell, deal or traffic in, or for
the purpose of evading any law of this state, give away in
toxicating liquor as herein defined, except as herein provided,
or violate any other provision hereof or any la"wful order made
under the provisions of this act, shall be guilty of a mis
demeanor and upon conviction shall be fined not less than
one hundred dollars or more than five hundred dollars or
by imprisonment not exceeding six months or by both such
fine and imprisonment in the discretion of the court. And
in the event of a second conviction for any such offense within
one year may be punished by a penalty equal to double the
maximum penalty prescribed for a first offense."

It is im.possible to answer your second question because
carrying intoxicating liquors in the pocket in one instance
might be transportation and under a different state of facts
it might not constitute transportation within the m.eaning of
the Mulberger law, as an offense which is therein prohibited
and penalized.
Whether an offense has been committed by carrying

intoxicating liquor in the pocket would depend upon the
precise circumstances of each particular case. I am en
closing herewith copy of an opinion rendered to District
Attorney Zabel of Milwaukee county, on April 18,* on the
subject of transportation of intoxicating liquors, and another
opinion rendered to the same official on April 19,1921.f
In lire second opinion, one instance was held not a trans

portation within tlie meaning of the Mulberger law, and the
second instance was held to be such a transportation. Our
suprem.e court has not passed upon the question of transpor
tation by carrying intoxicating liquors in the pocket, but
the state of South Carolina has. I quote from the decision
of that court:

"The statute makes it criminal 'to transport from place
to place within this state by wagon, cart, or other vehicle, or

*Page 399 of this volume.
fPage 407 of this volume.
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by any other means or mode of carriage, any liquor,' etc.
'Transport' means to carry or convey from one place to
another, and carrying on the person is ceilainly a means or
mode of carriage." State v. Pope, 79 S. C. 90, 60 S. E. 234.

The word "transportation," as used in the Miilberger
law, without qualification or illustration, is sufTiciently
broad to include all the m.eans of transportation enumerated
in the South Carolina statute.

It is my opinion that intoxicating liquor m.ay be unlawfully
transported by carrying it in the pocket, but it does not
follow that carrying liquor in the pocket is always an un
lawful transportation.
WJM

Loans From Trust Funds—Board of education of city of
Eau Claire may not under the charter of city, or under
general laws, borrow m.oney from state trust funds for pur
pose of refunding indebtedness incurred in defraying or
dinary running expenses of schools of said city.

" ""T

June 21, 1921.

Honorable Matt Lampert, Chief Clerk,
Commissioners of Public Lands.

Som.e time ago you submitted to this deparlm.ent the appli
cation of the board of education of the city of Eau Claire,
dated October 5, 1920, for a loan of $50,000 from the state
trust funds, to be applied solely for refunding purposes, said
loan to be payable within twenty years, in twenty equal an
nual instalments of $2,500 each, with interest thereon at the
rate of 4 3^% per annum, payable from the making of such loan
to the 15th day of March next after making said loan, and
thereafter annually as provided by law.
The application was approved and authorized by the board

of education of said city, by a vole of not less than two-
thirds of all its m.embers, at a regular meeting thereof, and
also by a vote of not less than two-thirds of all the members
of the common council of such city.

According to sec. 25.01, subsec. (3), the moneys belonging
to the state trust funds may be loaned
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"to * * * boards of education, duly incorporated as such,
of any city within the state, as hereinafter provided; and
every such * * * incorporated board of education is em
powered to borrow of said commissioners, from said funds
or either of them, such sum or sums of money, for such time
and upon such conditions as may be agreed upon between
said commissioners and the borrower; subject, however, to
the limitations, restrictions and conditions hereinafter set
forth."

According to sec. 25.01, subsec. (4), loans sought by school
districts and boards of education shall be supplied l^efore any
other loan or investment authorized by sec. 25.01, so far as
practicable, and such applications shall be acted upon in the
order of tim.e in which they have been filed.

Sec. 25.05, subsec. (4), provides that whenever any munici
pality is not empowered by law to incur indebtedness for a
particular purpose without first submitting the question to
its electors, the application for loan for that purpose must be
approved and authorized by a m.ajority vote of such electors
at a special election called, noticed and held in the manner
provided for other special elections, but this subsection shall
not apply to loans m.ade to boards of education.
The city of Eau Claire is a special charter city and is

incorporated under ch. 184, laws of 1889. The only amend
ment material to the managem.ent of its public school system
is found in ch. 481, laws of 1891.
Under subch. VH of said ch. 184, sec. 1, all funds in the

city treasury, except school funds, shall be under the con
trol of the common council. According to sec. 3 of said
subch. VII, it is the duty of the com.m.on council to cause to
be levied annually such sum.s of m.oney as the board of edu
cation shall determ.ine and certify to be necessary

"for the purchase of school-houses, sites, or for the building
or repairing of school-houses; provided, that the amount
so levied in any one year shall not exceed the sum of ten
thousand dollars."

Sec. 4 of said subch. VII provides that all moneys raised
for the purpose of defraying the current expenses of the public
schools and for the purchase of sites for schoolhouses and for
building of the same shall constitute one fund, subject to the
control of the board of education, for school purposes. Said
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fund shall be paid to the city treasurer, who shall be account
able therefor in the sam.e manner as other m.oneys of said
city.

According to sec. 5 of said subch. VII, all such moneys
shall not be paid out by the city treasurer except upon order
dra-wn upon him by the president of the board of education,
countersigned by the clerk thereof.

According to sec. 6 of said subch. VII, no debt shall be
contracted against the city unless the same shall have been
passed and authorized by a majority of all the m.em.bers of
the common council in the m.anner therein provided,

"and no money shall be appropriated for any purpose what
ever, except such as is expressly authorized by this act.
All resolutions adopted by the common council or the board
of education, authorizing the expenditure of money, shall
appropriately specify the amount to be expended, the pur
pose for which the same is to be expended, * *

By sec. 1 of subch. X of said ch. 184, as am.ended by sec.
1 of said ch. 481, the territory therein described is desig
nated as "the school district of Eaii Claire" and provision is
made for the election of school commissioners, one from each
ward, to be styled "The Board of Education of Eau Claire."
In sec. 7 of said subch. X the powers and duties of said

board of education are set forth. Among other powers,
they may establish and organize schools, purchase or lease
schoolhouses, improve school sites, build, enlarge, improve
and repair schoolhouses, purchase, exchange, repair and im
prove school apparatus, employ and contract with the
superintendent and all teachers, have the supervision and
m.anagement of all schools in said city and make orders and
regulations in regard to the examination qualifications of
teachers.

By sec. 12 of said subchapter the said board of education is
further required to certify to the common council such sums
of m.oney as they deem necessaiy for the purchase of school-
houses and sites, or for the building of schoolhouses, pro
vided the am.ount so certified shall not exceed in any one
year the sum. of 310,000, and said board of education shall
also file with the city clerk of said city

"on or before the first day of November of each year, a certifi
cate or certificates in writing, stating the amount of money
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to be raised, as determined by them, either for building or
general fund purposes, wliich certificate or certificates shall be
signed by the president of the board, and it shall be the
duty of the city clerk to place the same on the tax roll for
that year, and the common council shall cause the sum there
in provided for to be levied and collected annually, in the
same manner that other taxes are levied and collected in
said city."

Sec. 15 of said subch. X reads as follows:

"In case any school commissioner shall purposely vote
for any appropriation or for the payment or expenditure of
any money not authorized by law, or in case the board of
education shall authorize" any expenditure for any purpose
not authorized in this act, or exceeding the amount which
the board of education are authorized to certify to the com
mon council to be raised for any purpose in any one year,
the school commissioners, or any one of them voting for any
such expenditure or appropriation, or for the contracting
of any such debts or debts, shall be personally liable to
said school district of Eau Claire, or to any person or persons
who may sue for the same for the benefit of said district, in an
action in a court of competent jurisdiction, for any damage
the school district may sustain in consequence of such il
legal payment, expenditure or appropriation."

Sec. 16 of said subch. X reads in part as follows:

"For the purposes of this act and for the holding and
using of the property herein mentioned, said 'The School
District of Eau Claire,' is hereby made and constituted a
corporation with all powers usual to such corporations,
* * *. All laws relating to school districts in this state, so
far as they are applicable, shall apply to said school district
of Eau Claire, if not in conflict or at variance with anything
in this act."

Sec. 3, ch. 481, laws of 1891, creates subd. 7th, sec. 7,
subch. X, ch. 184, laws of 1889. By this section the board
of education is authorized to borrow not exceeding $40,000
for a period of twenty years, of the school funds of the state,
and the school land commissioners are authorized to loan not

exceeding said sum to the school district of Eau Claire, which
sum shall be payable annually, with interest thereon at the
rate of 4 % per annum., payable in advance. It also provides
that the school district m.ay secure said loan by issuing its
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bonds and a mortgage upon the school property of said
district. It further provides that

"said loan shall be made only after having been authorized
by the majority of the legal voters of said district, voting
upon such question."

I am unable to find any other provisions in the special
charter of the city of Eau Claire authorizing the board of
education to borrow m.oney or create an indebtedness.

According to the proof submitted by the secretai^^ of the
board of education, said board, at a m.eeting held June 18,
1920, by motion authorized the finance committee to make a
loan of .?10,000 "for current expenses for the month of June."
Said board of education, at a m.eeting held July 6, 1920, by
m.otion authorized the finance com.m.ittee to make a loan of
$5,000 "for current expenses for the month of July."
The board of education, at a m.eeting held August 9, 1920,

by m.otion authorized the finance com.m.ittee "to make a loan
of $26,000 for current expenses for the m.onth of August."
The said board, at a meeting held Septem.ber 8, 1920, by

m.otion authorized the finance com.m.ittee "to m.ake a loan of
$37,000 for the month of Septem.ber."

It further appears from, the certificate of the secretary
of the board that it is the intention of said board to refund
the following item.s of indebtedness now owing:
Eau Claire National Bank, June 29, 1920 $10,000
Eau Claire National Bank, Aug. 21, 1920 7,000
Union National Bank, Aug. 12, 1920 11,000
Union National Bank, Oct. 1, 1920 10,000
Money advanced to and for the use of the board by
the city of Eau Claire and prior to the 1st day of
October, 1920 12,000

Total $50,000
The secretary of the board further certifies

"that the amounts of moneys received and realized by the
said board of education from the loans and advances herein
mentioned were duly and regularly disbursed, expended and
applied by the board to the payment of the cost and expense
of operating and maintaining the public scliools and high
school of the city of Eau Claire, Wisconsin, that is to say,
in the payment of salaries of superintendent, Leacliers,
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janitors and office employes, fuel, supplies, light and power
bills, teachers' retirement fund, construction of tenth ward
school building, repairs of school buildings, textbooks and
deaf school bills and charges. That all such expenditures
were duly authorized from time to time by the action of
said board of education."

I quote the following from a letter signed by the president
of the board of education, dated Decem.ber 23, 1920:

"The item of $12,000 overdraft on the city was made
necessary by the fact that the banks were unable on account
of the shortage of money to carry the board further. Re
garding the certification of the council to the action of the
board, we do not understand that the law reciuires the council
to approve of sucli action of the board authorizing such
indebtedness for which the refunding loan is to be made."

It will be observed that the foregoing indebtedness was
authorized by the vote of the board of education without an^'
proceedings on the part of the com.mon council of the city of
Eau Claire; that the indebtedness to be refunded was in
curred mainly in the payin.ent of salaries of superintendents,
teachers, janitors, office employes, fuel, supplies, light and
power bills and teachers' retirement fund; and that it is
proposed, by a loan from the state trust funds, to refund
such indebtedness by giving to the state trust funds a cer-
tiffcale of indebtedness extending over a period of twenty
years, payable in annual installments of $2,500 each.
This department has uniformly held that no school district

may borrow money for the purpose of paying the ordinary
running expenses of the school for a longer period than six
m.onths. Such limitation is prescribed in subsec. (2), sec.
40.11. In case of an unusual exigency, a school district may,
before the annual meeting, vote a special tax, to be collected
with the next levy, and authorize the district board to borrow
for a period not exceeding one year a sum not exceeding the
amount of such lax, and by such vote set apart such tax,
when collected, to repay such loan.
As stated above, there is no provision in the cily charter

of the cily of Eau Claire which authorizes the board of edu
cation to borrow money for any purpose, much less for the
purpose of cariying on the ordinary functions of the school
organization in said city. According to the schem.e of said



Opinions of the Attorney-General 715

cliailer, it is the duty of the board of education to certify to
the common council of the city of Eau Claire, on or before the
first day of November in each year, the amount of m.oney to
be raised, either for building or general fund purposes, and it
becomes the duty of the city clerk to place the same upon
the tax roll. The amount so collected is placed to the credit
of the board of education and is subject to the order of the
board, to be paid out upon the written order of the president
of said board, countersigned by the.secretary thereof. The
charter, by sec. 15, subch. X, declares it illegal for the said
board of education to appropriate or authorize the expen
diture of m.oney exceeding the amount which the board of
education are authorized to certify to the comm.on council
to be raised for any purpose in any one year, and any com.-
missioner who votes for the contracting of such debt or
debts is made personally liable to the school district for any
damage sustained by the district thereby.
As I understand the laws of the state of Wisconsin as

to municipal finances, no mamicipality may issue bonds for
the purpose of spreading over a series of years indebtedness
contracted or incurred in carrying on the ordinary functions
of the municipality. In other words, it is the policy of this
slate that all m.unicipalities m.ust annually levy a tax suffi
cient to take care of the running expenses, and where they do
fall short, in any one year, a m.unicipality m.ust levy a tax, to
be collected with the next tax levy, sufficient to wipe out any
deficiency which ro.ay have arisen.
To permit the board of education of the city of Eau Claire

to refund indebtedness incurred in operating and m.anaging
its schools by the issue of long-term, certificates of indebted
ness would, indeed, be a novel way of postponing the final
reckoning and placing upon a future generation of taxpayers
the burden of paying the ordinary school expenses of the
present. Such a system of financiering cannot be upheld and
sustained.

It appears from your statement that the city of Eau Claire
is now indebted to the trust funds in the following am,ounts:
On a loan of $30,000, advanced Feb. 20, 1907,
there is unpaid ^ 4,500.00

On a loan of $10,000, advanced Feb. 20, 1907. 666.67
On a loan of $25,000, advanced March 1,1912. 13,750.00
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On a loan of S25,000, advanced March 1, 1915„_ 17,500.00
On a loan of §20,000, advanced March 15, 1916- 15,000.00
On a loan of 840,000, advanced March 9, 1920__ 38,000.00

Total §89,416.67

As I understand it, there is not another n).unicipality or
school district which is indebted to the state trust funds in an
amount as large as is now owing by the board of education of
the city of Eau Claire.
For the reasons stated, it is my opinion that said appli

cation should be rejected.
JTD

University—Trust funds of university must be invested
in securities described in sec. 2100/l

Gold coupon notes of power com.pany are not such se
curities.

June 21, 1921.

Honorable M. E. McCaffrey, Secretary,
Board of Regents, University of Wisconsin.

I have your letter of June 17, enclosing circular describing
certain coupon gold notes bearing 8% interest, which are
being issued by tlie Peninsular Power Com.pany of Madison,
Wisconsin. You state that these notes have been brought
to your attention for investm.ent, and you desire to ascer
tain if they are a legal investm.ent for trust funds under
the provisions of sec. 2\00b, Stats.

According to the circular, the Peninsular Power Com.pany
proposes to issue $300,000 of coupon gold notes, bearing 8 %
interest, in denominations of $500 and $1000, which will
mature serially in from, five to ten years, at the rate of $50,-
000 per year. The said notes are convertible at m.aturity
into 7% preferred stock of the company, at the holder's
option.
The circular does not state the business of said com

pany, and I am unable to ascertain therefrom whether the
said company is a public utility corporation or is operating
a street railway in any city of this state having a population
of 10,000 or over. Neither does the circular state how the
said coupon gold notes are to be secured. The inference
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is thai these notes are not secured by pledge of any bonds,
real estate mortgages or other securities in which invest
ments are authorized under said sec. 2100/>.

Generally speaking, sec. 21006 authorizes the investment
of trust funds in bonds of the United States and in bonds of

m.ost of the states of the Union, in bonds of municipalities
in the state of Wisconsin, in bonds of the federal or joint
stock land banks, in mortgage bonds of certain steam, rail
ways or railroad corporations, in first m.ortgage bonds of
certain public utility corporations, and in street railway
corporations, and in certain obligations secured by first real
estate m.ortgages or trust deeds on im.proved farm property
or improved urban property in this and adjoining states.
The last sentence of said section authorizes investment in

promissory notes

"which are amply secured by pledge of any of the bonds
real estate mortgages or securities in which investment is
hereinbefore authorized."

It does not appear that the so-called coupon gold notes
of the Peninsular Power Com.pany answer the requirements
of the statutes, as an investment for university trust funds.
JTD

Boxing Exhibitions—Perform.ance that merely repro
duces by illustration blows delivered in actual boxing or
sparring match is not violation of law.

June 22, 1921.
State Athletic Commission,

Milwaukee, Wisconsin.

I have your letter of June 20, enclosing copy of letter
dated June 16, addressed to the chairm.an of your com.m,is-
sion by Frank Mackut, Jr., as campaign director and at
torney for the Badger Slate Advancem.ent Association of the
Blind, and a copy of another letter from the sam.e gentleman,
under date of June 14.

Mr. Mackut states thaf his committee proposes conducting
several benefit performances throughout the state at which
baseball team.s will conduct games at which the returns of the
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championship boxing contest to be held in Jersey City on
July 2d will be announced through telegraphic service, and
desires my opinion whether it would be permissible under sec.
1636-241, Stats., to have two perform.ers in an improvised
ring dem.onstrate these returns by illustrating the manner in
which the various blows were delivered; it being understood,
of course, that they were not to harm one another nor to use
any force in the delivery of these blows; in short, that they
were not to box or indulge in a contest but were m.erely to
illustrate how the blows and various features of the bout
appeared in the actual contest. He slates th-at the proceeds
of these entertainm.ents are for the benefit of tlie charity above
referred to.

It is stated as the opinion of your com.mission that re
gardless of whether such exhibition be a bona fide contest
between the participants, it is nevertheless, a "boxing or
sparring exhibition" as that term, is used in the law (sec.
1636-241, Stats.). The opinion of Attorney General Owen re
ferred to by you, II Op. Atly Gen. 30, was rendered with ref-.
erence to boxing contests and does not cover this situation.
You state that it is your belief that Mr. Mackut's contention
is not true in fact: that it is not possible for two boxers to
reproduce from mere telegraphic reports a boxing contest
without giving an exhibition of their own skill and prowess;
that

"To make such an exhibition or reproduction of the
Dempsey-Carpenticr bout of sufficient interest to claim the
attention of bystanders, let alone attracting attendance at
an entertainment for which admission is charged, it would
require the services of professional boxers of unusual skill.
According to press reports and gossip, Mr Mackut's or
ganization has engaged for this purpose some of the most
skillful professional boxers in this section.
"If it is possible to have an exhibition of this kind and

by pretending that it is a reproduction, merely, of some
other boxing contest, to evade compliance with the law,
the door would be thrown wide open for unlicensed boxing.
During the course of such an exhibition it would be quite
impossible to limit the boxing and sparring between the
contestants to the acts recorded by telegraph or otherwise
from the contest purported to be reproduced. In all human
probability there would be much, more of the exhibition
that will be original with the participants than reproduction
of the reported contest.
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"In view of llie fact that the promoters of these exhibitions
have given considerable publicity to their plan and noti
fied public officers under threat of being held personally
liable, not to interfere with their plans, the carrying out of
the proposed scheme, if unlawful, will be a particularly con
spicuous and olTensivc defiance of the law. If Mr. Mackut
is right in his contention, his Association are, of course,
entitled to conduct the exhibition as proposed, but in view
of the breadth of the scheme, it is the opinion of this Com
mission that that question should be authoritatively de
termined before the plan is permitted to be carried out.
This Commission, therefore, requests that the Attorney
General commence a proper action in a court of competent
jurisdiction to have Mr. Mackut and his associates, and his
Association enjoined and restrained from cariying out the
proposed plan and conducting the proposed exhibitions
anywhere in this state. It should be possible, if steps are
taken immediately to have a hearing on an order to show
cause determined well in advance of the time of the pro
posed exhibitions, so that if favorable to the defendants,
their plans will not be seriously interfered with, and if adverse
to them, the public will have due notice and not be misled
into buying tickets for and attending an exhibition that
cannot lawfully be held."

From a careful examination of ch. 73c, Stats., the ath
letic commission law, I am of the opinion that what Mr.
Mackut proposes to conduct, according to that portion of his
letter above quoted, is not a boxing or sparring m.atch or
contest within the meaning of the law. The only doubt re
mains as to whether it might be construed as a boxing ex
hibition. It is m.y opinion that what is proposed is not a
boxing exhibition, within the m.eaning of the statutes, be
cause the elem.ents of contest of exhibiting the personal skill
or prowess of the performers are all absent. So long as no
force is used or the blows are not actually delivered, this is
not a boxing exhibition but a m.ere representation of one.

I cannot say until the illustration of the Dempsey-Car-
pentier bout is actually given whether the law will be vio
lated. If the performers m.crely reproduce by illustration
the blows that are delivered,—for instance, a report that
Dempsey landed a left upper-cut on Carpentier would be il
lustrated by one performer's placing his glove upon the one
representing Carpentier without any force or without any
speed—that would not be a violation of the law. The mo-
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ment speed is employed, force necessarily will follow, and
the personal skill or prowess of the performers is called into
play and the perform.ance becomes a boxing exhibition,
under the ban of the law unless duly licensed and authorized
as provided by statute. So long as they adhere to what is
slated in their letter, above quoted, and refrain from, the use
of personal skill, and eliminate the elem.ents of contest, force
and speed, it is, in principle, no dliTcrent than the theatrical
engagem.ents of boxers or prize fighters in which they appear
in vaudeville and other theaters and exhibit their skill at
bag-punching, shadow boxing, or sparring with an opponent;
and by "sparring with an opponent" I mean to use the term
"sparring" as it is used in describing a bout, to indicate the
feints or movements of the boxers' hands, when they do not
actually land blows upon each other.

If my opinion were different than the foregoing, however,
it would be impossible for m.e to comply with your request
that I comm.ence an action in a court of competent juris
diction to have Mr. Mackut and his associates and his as

sociation enjoined and restrained from carr^^ing out the
proposed plan anywhere in this state. The law does not
grant an injunction to prevent the commission of a crime
where no property interests are involved or no irreparable
dam.age can be shown. And further, the attorney general is
not authorized to com.mence any action upon your request.
Such an action as 3'ou propose, if it could be m.aintained
at all, could be brought by the attorney general only if re
quested by the governor or either house of the state legis
lature.

WJM

Corporations—Detective Agcnc/es—Employe of corporation
.which holds detective agency license need not himself take
out such license but is protected by company's license.

June 22, 1921.
Lancelot A. Gordon,

Assistant Secretary of State.

I have your letter dated June 20, in which you enclose
a letter from Mr. A. W. Worden, and you request an opinion
on the questions submitted by him.
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Mr. Worden inquires whether a certain man is required
to take out a detective license under the following facts:
Said man has been employed by the William. J. King Inter
national Detective Agency, of Columbus, Ohio, and has
furnished to the United States government a bond for
entering into the business. It is assumed that the company
referred to has com.plied with the laws of this state by taking
out a license.

Sec. 1636-12/77 provides in sec. 1,

"No person, copartnership, or corporation shall act as a
private detective for hire or reward or engage in the business
of private detective for hire or reward, or advertise such
business to be that of private detective or that of conducting
a detective agency, without having first obtained a license
so to do, as hereinafter provided, from the secretary of state
of the state of Wisconsin."

In subsec. 4 of said section, we read the following:
* * Such license shall authorize the person, copart

nership or corporation to whom said license is issued and
their agents, employes and representatives to act as private
detectives for hire or reward in this state, * *

Subsec. 6, contains the following:

"This section shall not require any agents, employes or
representatives of any person, copartnership or corporation
which has a license under this section to take out a license,
but such licensee shall be responsible for the good conduct
of such agents, employes and representatives."

Under these provisions of our statute, I am constrained
to hold that the man in question iis not required to take out
a license if the company for which he works has complied
with the law by taking out a license in the name of the com
pany. I assum.e,however, lhat the company is incorporated;
if it is not but is a copartnership, then each m.ember of the
copartnership m.ust have complied with the law in order to
protect his man.

JEM
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Public Officers—County surveyor who removes from
county vacates his office.
County board m.ust elect surveyor to vacant office; neither

county board nor chairman of that board can appoint suc
cessor.

June 22, 1921.

George J. Leicht,

Dislricl Allorney,

Wausau, Wisconsin.

You submit the following request for opinion under date
of June 21:

"The county surveyor of Marathon county has moved
away from the county and has gone to Janesville to live.
Does his office become vacant upon his leaving the county?
If it does or if not in case he resigns I understand the law to
be that the county board appoints a successor to fill the
unexpired term. Now our county board does not meet
again until next November. Would the chairman of the
county board have the right to appoint one to hold until
the county board meets in November?"

Your first question is answered by sec. 17.03, subd. (4),
Stats., which reads:

"Any public office, including offices of cities, villages and
school districts, however organized, shall become vacant
upon the happening of either of the following events:

"(4) His ceasing to be an inhabitant of this state; or if
the office is local, his ceasing to be an inhabitant of the dis
trict, county, city, village, town, ward or school district
for which he was elected or within which the duties of his
office are required to be discharged; and in the case of a
school district officer, and in addition to the foregoing, his
being and remaining absent from the district for a period
exceeding sixty days."

It therefore follows that in the instance cited by you the
office of county surveyor has become vacant. You are cor
rect in assuming that the county board has power to appoint
his successor.

Sec. 17.21, Stats., so far as pertinent, reads:
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"Vacancies in elective county offices shall be filled in the
manner and for terms as follows:

:4c «

"(3) In the office of county clerk, treasurer or surveyor,
by appointment by the county board for the residue of the
unexpired term."

In my opinion, the chairman of the county board has
no right to appoint a county surveyor now. to hold office
until the county board elects a successor to the surveyor
who has rcm.ovecl from the county. Were it not for the ex
press statule above quoted, the county board itself would
have no such power, for its powers arc wholly derived from
the statutes. Frederick v. Douglas County ct ai, 96 Wis. 411,
416.

A meeting of the county board is necessary for the pur
pose of electing a surveyor to the office that has been vacated.
WJM

Constitutional Law—Public Printing—Law requiring all
state printing to be done within Wisconsin would be con
stitutional.

June 23, 1921.
Honorable George Staudenmayer,

State Senator.

You have asked my opinion as to whether a law requiring
all state printing to be done within Wisconsin would be
valid in view of the provisions of sec. 25, art. IV, Const.,
which reads in part as follows:

"The legislature shall provide by law that * * * all
printing authorized and required by them to be done for
their use, or for the state, shall be let by contract to the
lowest bidder, but the legislature may establish a maximum
price."

This provision of the constitution contains no restrictions
upon the power of the legislature with regard to the kind
and quality of public printing. So long as the contract
is let to the lowest bidder, the constitution is not violated
although the character of the work required by the legislature
may be such that only a sm.all number of printing estab-
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lishmcnls are able to bid. In the same way the legislature
imqucstionably has the power to place such restrictions
upon the bidding as will secure the state against loss through
financial irresponsibility of the bidders. This, likewise,
narrows the list of persons who may bid for the printing
but it docs not in any way violate the constitution. The
question now to be determined is whether a requirem.ent that
the printing be done in Wisconsin would be a mere regula
tion of the sam.e class as those I have mentioned, or whether
it would be so unreasonably restrictive of the right to bid as to
violate the constitutional requirem.ent of letting to the "low
est bidder."

In my opinion the legislature has discretion to insert a
provision of this kind in the printing law. Its determination
of the reasonableness of such a regulation would not be
interfered with by the courts unless m.anifestly wrong. Such
considerations as the inconvenience, delay, risk of loss in
transit, cost of telegraphing, telephoning and correspondence,
difTiculty of proof reading, difficulty of enforcing damage
claims against concerns having no property in the state,
etc., are entirely proper to be considered by the legislature
in determining how far the right to bid m.ay reasonably be
restricted.

This precise point was passed upon by the Michigan
suprem.e court in Seventh-Day Adv. Pub. Assn. v. Board of
State Auditors, 75 N. W. 95, where a Battle Creek printing
concern attempted lo compel certain state ofhceis to lei
a printing contract to it rather than to a Lansing com.pany,
whose bid was somewhat higher. In that case both the
companies were located within the state, yet the court held
that in detcrm.ining which of them was in fact the lowest
and m.osl responsible bidder, the officers could properly con
sider the inconveniences and difTiculties I have just referred
to. The court said, 96:

# ♦ We cannot assent to the proposition that the
contract should be awarded to the bidder who makes the
lowest price per thousand ems and per token, regardless of
the place where the work is to be done, and the expenses
attending upon the transportation to and from another
city, and the other expenses alleged to be incident to work
done at a distance from the capital."
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The question was also passed upon by the Mississippi
supreme court in Dixon-Paul Printing Co. v. Board of Public
Contracts, 77 So. 908, where it was held that a constitutional
provision for letting the contract to the lowest "responsible
bidder" left the legislature free lo determine Ihc responsi
bility of the bidders and not to provide that bidders located
outside of the state should not be deem.ed responsible.
Although our constitution does not contain the word "re
sponsible," the legislature, as I have already shown, has
implied power to m.ake such regulations as will insure re
sponsibility of bidders, so that the Mississippi case is in point.
The court said:

♦ * flie legislature may define the phrase, 'responsible
bidder,' if the definition be reasonable. We can see no
reason why the Legislature could not confine the bidders to
residents of the state. This certainly would not be arbitrary
or unwise * *

I may point out, also, that we have had in this state since
1911 (see ch. 657, laws of 1911) a law requiring all legis
lative printing to be done at Madison, sec. 35.07, subsec. (5),
Stats. This law, of course, greatly restricts the class of
possible bidders on legislative printing, yet it m.ust be recog
nized as a very necessary regulaGon because of the nature of
the printing required by Ihe legislature. In my opinion the
sam.e principle which renders this law valid would apply
to a law requiring all slate printing to be done within the
state, for otherwise the lowest bid would have to be accepted
in all cases whether it came from Wisconsin, from a neigh
boring slate, or from a very remote state or even a foreign
country, with the resulting possibility of an extreme de
gree of inconvenience and delay in the publication of state
docum.ents.

RMH
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Public Officers—Stale Oil Inspector—State Senator—Offices
of state senator and slate oil inspector being compatible,
person holding both offices is entitled to salary of both.

June 24, 1921.
Honorable Henry Johnson,

State Treasurer.

In your letter of June 23 you inquire whether Senator
B. N. Moran is entitled to compensation both as state
senator and as state oil inspector.

It is well settled that where two offices are not incompatible
and may, therefore, be held by the sam.e person, that person
is entitled to the salary attached to both offices.

"In the absence of express or implied statutory provision
to the contrary an officer who holds two or more separate and
distinct offices, not incompatible with each other, to each
of which compensation is attached, may recover the com
pensation provided by law for each office. In the eye of the
law the same individual is two distinct officers and for that
reason entitled to compensation incident to each office "
22 R. C. L. 535.

The question whether the offices of state oil inspetor
and stale senator are incompatible was thoroughly ex
amined at Senator Moran's request last February, and the
conclusion was reached that the two offices were not incom
patible and he could hold them. both*. That being true,
under the rule of law above quoted. Senator Moran is en
titled to both salaries unless there is some provision of
the constitution or statutes to the contrary'. I have been un
able to find any such provision. Sec. 21, art. IV, Const.,
after fixing the salaries of the legislators, provides that no
other perquisites

"shall be received from the state by any member of the
legislature for his services or in any manner as such member,"

but this does not affect the receiving of com.pensation for
acts not performed as a memher of the legislature.

It is my opinion, therefore, that Senator Moran is en
titled to his salaiy as a m.em.ber of the senate although he

*Page 116 of this volume.
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has also been receiving his salary' as oil inspector during
the time that the legislature has been in session.
RMH

Education—Teachers' Retirement Fund—Taxation.—Un
der sec. 20.251, Stats., surtax rate applicable to first thousand
dollars of income subject to surtax, is one-sixth of rate ap
plicable to sam.e thousand dollars under income tax law.

June 24, 1921.

Honorable CharLes D. Rosa,

Tax Commission.

You have asked m.y opinion as to the meaning of certain
surtax provisions of the teachers' retirement fund bill, No.
234, S., which has now passed both houses and is about to
be presented to the governor.
The bill creates a new section, 20.251, Stats. Subscc. 1

provides that in addition to the income tax imposed by the
incom.e tax law, there shall be levied on the incomes of all
individuals, copartnerships and fiduciaries,

"a surtax on net income computed at one-sixth the rates
prescribed in subsection 1 of section 1087/n-6."

The second subsection of 20.251 m.akes a similar provision as
to the incom.e of corporations, referring to the rates named in
subscc. 2, sec. 1087m-6 as the basic rates. The third sub
section of the new section provides that the surtax "shall be
upon the net incom.e in excess of three thousand dollars."
The fourth subsection provides that "net income" shall be
computed in the same m.anner as the income taxable under
the incom.e tax law.

The question on which you ask an opinion is whether, in
determining the rate applicable to the first thousand dollars
of income subject to surtax, you should take one-sixth of the
rate applicable to the same income under the incom.e tax law
or one-sixth of the rate applicable to the first $1,000 of
taxable income under that law.

Under the definition contained in subsec. 4, net income
within the m.eaning of the new law will be exactly the sam.e
as taxable income under the income tax law. The latter
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law provides as to individuals a rate of 1 % on the first §1,000
of taxable income, 1^% on the next §1,000, lp2% on the
third §1,000 and 1^% on the fourth §1,000. The corre
sponding rates for corporations are 2%, 234%, 3% and 334%
respectively. The new law pi'ovides that there shall be a
surtax on the "net income," meaning the taxable income, and
it further provides that the first $3,000 of that taxable in
come shall not be "siirtaxable," if I may use the term. It
then provides that when the point is reached at which the
income becomes "siirtaxable," the surtax shall equal one-
sixth the rates prescribed in the income tax law itself.
To my mind, this very clearly means that the rate pay

able by a given thousand dollars ofdncome after it reaches
the point of being "siirtaxable," shall be one-sixth of the
rate that that same thousand dollars is concurrently paying
as regular income tax. The new law does not provide for an
extra $3,000 to be taken off the gross income before arriving
at the net income; on the contrary subsec. 4 expressly pro
vides that the net income for the purposes of the new lawshall
be ascertained in the same manner as the taxable income is
ascertained under the income tax law, hence the net income,
within the meaning of the new law, begins to exist as soon
as the taxable income begins to exist under the income law,
i. e., as soon as there is a margin over the ordinary exemp
tions and deductions. As soon as this taxable income or
net income begins to exist, it is subject to an income tax
but it does not become subject to a surtax until another
$3,000 has been added to it. When that $3,000 has been
added, it becomes "suiiaxable" at one-sixth of the rate at
which it is taxable. That rale, in the case of individuals,
is 1 %%, and in the case of corporations 3 34%- It appears to
me that the only meaning logically to be read out of the
language of the new law is that the surtax rate applicable to
the first $1,000 of "siirtaxable" income is one-sixth of 1^%
in the case of individuals, and one-sixth of 334% in the case
of corporations.
RMH
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Corporations—Co-operative Associations—Articles of as
sociation of co-operative association may be amended only
by vote of at least 10% of entire membership of association.

June 25, 1921.
Honorable Elmer S. EIall,

Secretary of State.

In your letter of June 23 you state that a certain co-oper
ative association has presented to you for filing, an amend-
m.ent to its articles, which am.endm.ent was adopted by
m.ajority vote of the m.em.bers present at a m.eeting, but
the m.ajority so adopting it constituted less than 10% of the
total m.embership of the association. You inquire whether
the am.endm,ent was legally adopted.
With reference to the adoption of am.endm.ents to articles,

the co-operative association law has provided ever since
its original enactm.ent in 1911, that the am.endm.ent must
be adopted "by a majority vote of its stockholders." In
1917 a new section was added to the law, whereby it was
provided that the stockholders present at a m.eetmg

"if equal in number to ten per cent or more of the total num
ber of the stockholders in such association shall constitute
a quorum for the transaction of any business, that a major
ity of all the stockholders could lawfully transact if present
at such meeting." Sec. 1786e-12a.

It seem.s clear that since this provision was added to the
law, 10% of the stockholders assembled in m.eeting m.ay do
anything that a m.ajority of the stockholders could have done
before. Thus, the only question to be determined is whether
the provision for am.endir.ent of the articles "by a m.ajority
vote of its stockholders" m.eans a m.ajority of a quorum of
stockholders present at a m.eeting or a m.ajority of the entire
outstanding stock of the corporation.
The case of Si. Aemilianus Orphan Asylum v. Milwaukee

County, 107 Wis. 80, relied upon by the attorneys for the
association, does not seem, to m.e to favor their contention.

There a statute provided that a county might "by a majority
vote of its board of supervisors" rem.ove a child from an
orphan asylum. It was held that this meant a majority
of a quorum of the board. The court said that the words



730 Opinions of the Attorney-General

" 'its board' point as clearly, at least, to the board as a
legislative body, as to the individual members thereof."

The inference from this is that if the words had pointed to
the individual members, as do the words in the statute we
are now considering, the decision might have been dif
ferent. Furthennore, in the same case the court stated
that a different rule would be applied under sec. 697a, Stats.
1898, which reads "a majority vote of all the members
thereof" or under ch. 270, laws of 1885, which reads "a vote

of three-fourths of all of the members thereof"—^both of

which statutes were said by the court to be instances of

language

"so plain as to leave very little, if any room, for judicial
construction."

Both the instances just cited closely resemble the situation
we are now considering, the only difference being that in
those cases the word "all" is used. It does not seem tome

that that word is important in determining whether the
statutes referred to by the court mean "all the members
present" or "all the members that the corporation has."
Some light is thrown on the subject by examining the

law with reference to amending of articles of ordinary cor
porations. Sec. 1774 provides that such amendments may
be made by vote of

"at least the owners of two-thirds of all the stock then out
standing in case of stock corporations, or at least one-half
of the members of the corporation without stock."

In view of the explicit requirement in the case of stock cor
porations, that the vote must be by two-thirds of all the
stock outstanding, there can be no doubt that the provision
as to nonstock corporations means one-half of all the mem
bers of the corporation and not one-half of a quorum.. Simi
larly, sec. 1789 provides that an ordinary corporation may
be dissolved

"by a vote of the owners of at least two-thirds of the stock
in the case of stock corporations, and of one-half the members
in other corporations."

If these provisions refer to two-thirds of a quorum and half
of a quorum, the result is that a corporation may be dissolved
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by vote of only one-third of the stock if a stock corporation,
and by vote of one-fourth-of its members if a nonstock cor-
porjation.

Another section of the statute that has a bearing on the
subject is sec. 1759a, which provides that preferred stock
may be authorized by an amendment "adopted by a three-
fourths vote of the stockholders" and may by a like three-
fourths vote be made subject to certain enumerated privi
leges and restrictions. It is then provided that no change
or amendment in relation to preferred stock shall be made

"except by way of amendment to the articles of organiza
tion adopted by a three-fourths vote of the holders of all
the outstanding stock, both preferred and common."

Thus, in this statute the two expressions "three-fourths vote
of the stockholders" and "three-fourths vote of the holders

of all the outstanding stock" are used interchangeably and
are very clearly intended to mean the same thing.

Other instances of this situation are found in sec. 1748,
subsec. (7), which authorizes the borrowing of m.oney

"with the consent of holders of a majority of its stock, or
if not a stock corporation, a majority of its members;"

sec. 1775, subsec. 1, which authorizes a sale of all the cor
porate property

"by a vote of the majority of the stock given at any regular
meeting or at any special meeting duly called for the pur
pose;"

sec. 1790 which authorizes a special charter corporation to
come under the general charter

"by a vote of the owners of at least two-thirds of the stock
in the case of stock corporations and of a majority of the
members in other corporations;"

and sec. 1775, subsec. 3, which prohibits one corporation
from acquiring the stock of another except

"with the assent of the holders of three-fourths of the capital
stock of both."
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It is difficult to believe that any of these acts, all of which
relate to matters so vital to the existence of the corporations
that special statutory regulation is found necessary for them,
are intended to be accomplished by a vote of less than the
specified proportion of the entire outstanding stock or the
entire membership of the corporation. Yel if it were held
in the present case that a majority of a bare quorum could
amend the articles, logic would seem to compel a similar
holding in all the cases I have referred to. These other
statutes are inp«n" maleriawiih the statute we are considering
and all should be construed together.
A further reason for reaching the conclusion that sec.

1786c-6 refers to a majority of the entire membership and
not a majority of a quorum, is that there would be no pur
pose whatever in saying anything about a majority vote
if a majority of a quorum were intended. Obviously when a
quorum is present, no action binding upon the corporation
can be taken if a majority of that quorum votes against it.
If nothing at all were said in the statute about the vote
necessaiy to amend the articles, the majority of those pres
ent and voting would be the lowest vote that could possibly
have any effect. Therefore, the words "by a majority vote of
its stockholders" must be either mere surplusage or they must
mean a majority of the entire outstanding stock. The
language of a statute will not be construed as surplusage if by
any fair construction it can be given a function to perform.
Black's Interpretation of Laws, p. 324.
My conclusion is that the language of sec. 1786e-6 re

fers to a majority of the entire m.embership of the associa
tion and not a mere majority of a quorum and, therefore,
since sec. 1786e-12a makes 10% of the outstanding stock the
equivalent of a majority for the purpose of doing any act at
a meeting, an amendment to the articles is valid only if
adopted by a vole of at least 10 % of the entire membership
of the association.

RMH



Opinions of the Attorney-Gener.\l 733

Banks and Banking—Commissions—Bank does not violate
sec. 2024-42a or any other portion of banking law by paying
its majority stockholder commission for securing invest
ments for it.

June 28, 1921.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of June 14 you state that a certain foreign
corporation located in Minneapolis owns the majority of
slock of a Wisconsin bank and the bank pays the corpora
tion 81,500 per year for acting as its agent in procuring com
mercial paper for investment. You ask whether this prac-.
tice violates sec. 2024-42a, or any other provision of the
banking laws.

Sec. 2024-42a reads:

"Any ofTicer, director, agent or employe of any bank, or
mutual savings bank, who shall for himself, directly or
indirectly, take, accept or receive, or offer or agree to take,
accept or receive, any commission, fee, compensation, or
thing of value whatever, from any person in consideration
of the bank, or mutual savings bank, of which he is such
officer, director, agent or employe, loaning any money to,
buying or discounting any note, bond, draft, or bill of ex
change from, or accepting any draft for, or issuing any
letter of credit to such person, shall upon conviction thereof
be imprisoned in the state prison not to exceed two years."

It will be noted that the provisions of this section apply
only to the acceptance of a commission or fee "from any
person" in consideration of the bank loaning money to,
or buying paper from, "such person." This does not pro
hibit the bank itself from paying a commission to persons to
secure investments for it, nor does it prohibit such persons
from receiving these commissions from the bank. Therefore,
the nractice which you mention does not violate sec. 2024-
42a.^
. I have carefully examined the banking laws to find whether

there is any other provision that is violated by this practice
and am unable to find any. The foreign corporation that you
refer to is duly licensed to do business in this state and
its articles of incorporation authorize it to engage in the
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business that you describe. There is no provision of our
banking law that forbids the ownership of bank stock by cor
porations, domestic or foreign, nor is there an^dhing in the
law that forbids the pa^unent of compensation by banks to in
dividuals or corporations for securing loans and invest
ments. Sec. 2024-9 empowers banks to appoint all neces-
saiy- "officers, agents and servants" and fix their compen
sation.

RMH

Bonds—Bridges and Highways—Under subsec. (7), sec.
60.18 proceeding is town meeting, not town election; bonds
must be authorized by vote of 75% of those who partici
pate in meeting.

June 28, 1921.
John W. Kelley, Jr.,

Rhinelander, Wisconsin.

It appears from your letter of June 22, 1921, that a special
town meeting in the town of Newbold, your county, was
called upon the petition of 12 electors, in compliance with
the provisions of sees. 60.12 and 60.13, Stats., to act upon a
resolution authorizing the town board to issue bonds for
roads or bridges, and that at the meeting the vote was by
ballot, the polls being open from 9 A. M. to 5 P. M., re
sulting in 23 votes for bonds and 9 against bonds.
The electors at this special town meeting had the power

they would possess at the annual meeting and they are
given power at an annual meeting to authorize the town
board to issue and negotiate bonds for the purpose of building
bridges and roads. Subscc. (7), sec. 60.18.

"The power conferred by * * * this subsection shall not
be exercised at any town meeting unless that to\vn board
shall have given notice of its intention to present the propo
sition to such meeting as is required in the case of special
town meetings, nor unless the resolution or order to be
voted upon * * * shall be first publicly read to such meet-
ting before the vote thereon shall be taken, nor shall any
action be taken under this subsection unless seventy-five
per cent .of the electors present at such meeting vote in
favor of the resolution or order." Sec. 60.18, subsec. (7),
subd. (b).
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Upon these facts you ask the opinion of the attorney
general as to whether the town board has been legally au
thorized to issue the bonds of the town.

The only way in which this matter may properly be con
sidered as coming witliin the jurisdiction of this ofTice, is
through the application of sec. 4225a, Stats. Under this
section, the attorney general, as bond commissioner, may
be asked to certify the validity of the bonds, and this opin
ion is given under the assumption that the town con
templates making application for such certification.

It is the opinion of this department that the bonding prop
osition was defeated because the vote in favor thereof fell

short of 75 % of the number of electors present at the meeting.
We do not see how the statute can be read in more than

one sense. It is not open to construction and could not be
stated in plainer language. No action by the town board can
be taken under said subsec. (7)

"unless seventy-five per cent of the electors present at such
meeting vote in favor of the resolution or order."

The meeting here referred to is a town meeting.
The conclusion which we have reached cannot be avoided

by distinguishing between a town meeting and a town elec-
ion. This entire statutory proceeding relates to a town
meeting. The electors of the town are given the power at a
general or special town meeting to authorize the towm board
to issue and negotiate bridge and road bonds. It makes no
provision for or mention of a town election. The long time
afforded the voters at the meeting to cast their ballots did not
transform the town meeting into an election. From first to
last, this proceeding was for a town meeting and the assem
blage was a special town meeting. The legal effect would have
been the same had the voting taken place within a few min
utes, as is customary at town meetings, and the result can
vassed. At this meeting 32 electors must have been presetn
for that number voted. The votes in favor of the propo
sition failing of 75 % of the total resulted in a rejection of the
proposition.
EEB
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Public Health—Public Officers—County Health Committee—
Law having made no provision for compensation, members
of county health committee created by subsec. (3), sec. 141 In,
Stats., serve without pay.

June 28, 1921.
M. J. Paul,

District Attorney,
Berlin, Wisconsin.

The board of supervisors of every county is required,
by sec. 1411n, to employ one or more public health regis
tered nurses or public health instructors, whose duties are
prescribed by said section.

"(3) The work of the public health registered nurse or
health instructor shall be directed by a committee com
posed of the chairman of the county board, the county
superintendent of schools, a woman appointed by the county
board, the judge of the juvenile court and the deputy state
health ofTicer for that county to be known as the 'County
Health Committee.' "

The woman appointed by your county board is the present
register in probate.
On the subject of compensation you say, in a letter dated

June 25, 1921:

"The question has arisen as to how these members are
to be paid, and how much. Of course the county superin
tendent of schools and the juvenile court are on a salary.
Would this prevent them from drawing a per diem for serv
ice on this committee?"

You ask to be advised as to the members of this com

mittee drawing pay, and the amount which they may draw.
The county liealth committee is not a committee of the

county board but is a newly created public board or com
mission. All of its members are designated by other public
offices which they hold except one member. In other words,
four of them are ex officio members of this new committee.
It is thought there can be no doubt that the members of the
committee are public officers, using that term in contra
distinction to employes.
No provision of statute has been found for compensat

ing the members of this committee, either by fees or per
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diems or salary, and search has been made for such a statute.
In the absence of such a statutory provision, the members
must sei*ve without compensation. Public officers take
their offices cum onere.

* * One of the rights which * * * is commonly ac
corded to officers is the right to compensation, fees, or emol
uments, where provision is made by law for such com
pensation. It follows from this rule that oflicers have no
claim for official services rendered, either against a govern
ment, a local corporation, or an individual, where no pro
vision has been made by law for compensation for such
services * * 29 Cyc. 1422.

You are therefore advised that the members of this com

mittee serve without compensation.
EEB

Education—School Board—Provision of subsec. (2), sec.
40.46, which requires that notice of proposed increase of
members of school board shall be filed "at least ten days prior
to annual meeting," is junsdictional, and failure to comply
therewith is fatal to any attempted change.

June 29, 1921.
Honorable C. P. Gary,

Superintendent of Public Instruction.
In a letter this day received you say:

"A notice duly signed by more than 25 electors of a school
district maintaining a high school expending a sum ex
ceeding much more than $4,000, has been filed with the
clerk of said district asking that the membership of the
board, now a three member board, shall be increased to
a seven member board. The notice or request was placed
in the hands of the school district clerk June 28. The
annual school meeting will be held this year Tuesday, July 5.
"The statute requires that notice of the annual school

district meeting shall be posted at least six days previous
to the annual meeting.
"Is the 10 days' notice requirement found in subsec. (2)

of sec. 40.46 of the statutes directory .or mandatory?"

It is the opinion of this department that subsec. (2) is
mandatory in every particular and that the annual school

24
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meeting to obtain jurisdiction to increase the number of
members of the school board from three to seven depends in
part upon the notice for the proposed change being filed with
the school clerk at least ten days prior to the annual meet
ing. If not filed that long prior to the meeting, no jurisdic
tion is obtained to make the change. The statute is not
a direction to file notice of such proposed change, neither
is it a command to do so. It is entirely optional with the
electors of the district whether such proposal shall be sub
mitted at the meeting. The question is really whether the
filing of a notice of proposed change ten days prior to the
meeting is vital to the meeting's jurisdiction. The language
of the statute is quite imperative.

(2) "The number of members of any school board shall
not be increased as provided in subsection (1) unless a notice
in writing of the proposal for such increase signed by at least
twenty-five electors of the school district shall be filed with
the clerk of said district at least ten days prior to the annual
meeting; and the clerk shall include in the notice of such
meeting the substanc^e of such proposal."

In this case the notice was filed but seven days prior
to the next annual school meeting. If seven days are suffi
cient, why ai'c not three days sufficient, and if the ten days
provision may be disregarded, why may not the direction to
the clerk to include the proposal in the notice of the elec
tion be also dispensed with, and why may not the petition be
signed by twenty or ten electors in place of twenty-five or be
included in the clerk's notice of election without any petition
of electors at ail? The statute specifies the conditions upon
which the school meeting acquires jurisdiction to act in this
matter and we do not think that any of those conditions can
be waived or disregarded.

While I am not overly sure that this conclusion is cor
rect, still I feel absolutely certain that no lawyer can state
with superlative confidence that the supreme couii. would
hold to the contrary. Under those circumstances the safe
course is the right one to pui^ue, and in this instance that
course requires that no attempt be made to increase the
membership of the school board at the coming school meet
ing. To make such an attempt would be to invite litiga
tion and to involve uncertainty as to the legal effect of the
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election in the event that a majority voted in favor of a pro
posed increase. We think you should advise the school ofTi-
cers not to attempt such election under the circumstances
stated.

In view of the fact that you requested that this ofTice
"give this matter immediate attention," the time has not
been taken to make any exhaustive examination of the au
thorities, but I am quite confident that the weight of au
thority is in support of the answer here given.

I quote further from your letter as follows:

"* * * An additional request was also placed in the hands
of the clerk of the school district above mentioned re
questing that an election of school district officers shall
be conducted after the manner of voting for village or city
officers and that the clerk upon receipt of sUch notice or
request shall at least six days before the time fixed for the
annual school district meeting post or cause to be posted
in at least six or more places in the district, notices giving
the manner of holding and conducting such election.

(See subsec. 3 of sec. 40.17 and paragi-aphs following.)
"Question: If an election is held under the provisions

of subsec. (3) and its several paragraphs and the question
of changing from a three member board to a seven member
board as provided in sec. 40.46 is under consideration,
can the four additional members provided by subsec. (4)
of sec. 40.46 be elected at the election held under subsec.
(3) and its several paragraphs or shall the four additional
members be elected at the meeting after the polls are closed
and commencing at 8 o'clock?"

In view of the answer given to your first question, it
is thought that the other question need not be answered, and
therefore no opinion is given thereon. Shoidd you still feel
that you desire an opinion upon the unanswered question,
you will please notify tliis office accordingly.
EEB
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Public Oljicers—Town Treasurer—School Director—Offices
of town tret surer and school director are compatible.

June 29, 1921.
George J. Leicht,

District Attorney,
Wausaii, Wisconsin.

Under date of June 27, 1921, you submitted the follow
ing:

"Would you say that one man can hold the office of town
treasurer and that of school director in the same town?"

It is my opinion that both offices may be legally held at
the same time by one person.

Stated somewhat differently, the question is whether
the duties of town treasurer and school director conflict

in a legal sense, and the answer to the question depends upon
the duties imposed by statute upon the incumbents of those
offices.

The duties of the town treasurer are found in sec. 60.49,
Stats., and those of the school director in sec. 40.18. No
reason is perceived why the same person may not discharge
all of those duties. It has been ruled by this office that the
same person may hold simultaneously the offices of town
clerk and school district clerk. The conclusion then reached

is well sustained by reason and citation of authorities. V Op.
Atty. Gen. 852. That opinion was adhered to in an unofficial
opinion rendered April 11, 1917, to N. Hennings.*

It has been held, however, that the offices of town treas
urer and school district treasurer may not be held by the
same person at the same time, and that the offices of city
treasurer and school district treasurer are likewise incom

patible. VII Op. Atty. Gen. 424 and 558.
But the grounds on which these treasurerships were held

incompatible is that the statute makes it the duty of the school
district treasurer, in case the to^vn treasurer fails to deliver
to the former moneys due the school district, to bring an ac
tion against the town treasurer to recover any moneys belong
ing to the district which the town treasurer thus refuses or
neglects to pay over. Subsec. (3), sec. 40.19.

•Not published.
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No such conflict of duties has been found as to the offices
named in your question.
EEB

Bridges and Highways—'County not liable where change
of grade and of bridges and other highway structures harm
fully affect abutting property or render it less accessible.

June 30, 1921.
James Murray,

District Attorney,
Eond du Lac, Wisconsin.

You say in. a letter received at this office yesterday:

"County higliway commission requested opinion on rights
abutting owner of propcily on highway."

The county highway commissioner is not entitled to the
official opinion of the attorney general (sec. 14.53, Stats.).
The statutes provide a different officer as his legal adviser.

"7. The district attorney of any county shall, as pail of
his official duties, serve the highway commissioner of his
county as legal adviser, * * Sec. i317m-9.

It seems to me that the district attorney should insist
upon his prerogatives, among which is to act as legal adviser
to the "county board and other officers of his county." Sub-
sec. (3), sec. 59.47. When the district attorney is satis
fied in his own mind as to the law on any question arising
in connection with the official duties of county officers, he
should advise them thereon and should refuse any requesl
from them to counsel with the attorney general unless the
district attorney perceives sufficient reasons which to him
warrant conferring with the attorney general.
Your letter, however, is construed as a request from your

self as district attorney for the opinion of this department
on the question submitted and entitles you to an opinion.
I quote further from your letter:

"This gentleman owns property that has frontage of six
teen feet on highway. Creek runs through this property and
highway commission are now constructing a permanent
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reinforced concrete bridge over creek and tbe abutment and
wing wall are so located that a sixteen foot gate leading
into these premises will be completely obstructed.
"This property is witliin the corporate limits Of the city

of Fond du Lac and the city is to pay part of ,the expense
of this bridge. This bridge is on state trunk highway.
"The question is whether or not the county and city are

under obligations to provide a way to get to and from this
parcel of land by reason of obstructing the present entrance."

The county is under no obligation to provide means of
access to and from the highway for abutting property
owners. The highway authorities are the judges of the
grade at which the highway shall be built, and the character
of the construction thereof, including bridges and ap
proaches, and of the width to which the highway shall be im
proved, and the pu])lic is not liable for consequential damages
resulting therefrom to abutting property.

This proposition has been repeatedly asserted in the
opinions of this office and is well sustained, Ave think, by
the decisions of our supreme court cited in those opinions,
and this rule of law appears clearly applicable to the situa
tion described in your letter. Opinion of attorney general
to Wisconsin highway commission. May 27, 1921;* March
5, 1921 V Op. Alty. Gen. 15; IV Op. Atty. Gen. 246; Op.
Atty. Gen. for 1912 85,95.
In the opinion of May 27, 1921, highways arc distinguished

from streets. The charter of Fond du Lac has not been

examined, and no opinion is expressed upon the elTect Avhich
the provisions of that charter may have upon the rights and
obligations of the city and of property owners. If this bridge
is situated on a street and the charter has provisions re
garding the establishment and change of grades of streets,
the rights of the property holder may be dilTcrcnt than they
are under the law generally applicable to highways. Of
course we are not oflicially concerned with the liability of the
city, if any there be.
EEB

*Page 590 of this volume.
fPage 221 of Ihis volume.
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Agricullure^Noxious Weeds— Public 0#ce/-s—Weed com
missioner incurs no liability for cutting grain among noxious
weeds if he destroys no more than is absolutely necessary in
order to remove weeds.

June 30, 1921.
C. P. Norgord,

Commissioner of Agriculture.
In your letter of June 28 Mr. Stone refers to sec. USOb,

Wis. Stats., and quotes the following portion thereof:

"* * * Any such commissioner may enter upon any lands
upon which any of the weeds mentioned in section 1480
arc growing and cut or otherwise destroy them without being
liable to an action for trespass or any other action for
damages resulting from such entry and destruction, if rea
sonable care is exercised in the performance of the duty
hereby imposed."

Reference is made to the duty imposed upon the weed
commissioner by the same section to enter upon lands where
weeds remain uncut and to cut them, charging the cost
tliereof to the property; and the question is raised whether
one of your weed commissioners who reports fields of 20 to
40 acres the major portions of which are badly infested
with noxious weeds or Canada thistles which the owner or
occupant refuses to cut, has the right to cut these noxious
weeds, even though he destroys some grain, or perhaps a
good deal of grain in doing it, without incurring liability
for damages as the result of his action.
The weed commissioner will incur no liability if he uses due

care in the cutting of the noxious weeds and destroys no
more grain than is absolutely necessary in order to remove
the noxious weeds. This does not mean that he would be
entitled to cut an entire field of grain, however badly it
might be infested with thistles, because it is possible if due
care is used to cut out the thistles and leave at least a consid
erable portion of the grain standing. In the event of any suit,
it would be a question for the jury to determine whether the
commissioner had used due care to avoid cutting the grain
and removing the thistles or other noxious weeds.
WJM

.1
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Bridges and Highways—Public Lands—Supervisors of
town, proceeding under sees. 1265 et seq.. Slats., may lay out
highway over vacant state lands; commissioners of public
lands have no voice in matter.

July 1, 1921.

Commissioners of Public Lands.

The supervisors of a certain to^vn have laid out a new
highway, a portion of which is upon or over vacant state
land, and they have requested you to grant a release of right
of way over said land for such highway, and you ask to be
advised by this department upon the law governing the
laying out of public highways over state lands.

It is my opinion that you have no jurisdiction in the
premises and that you have no authority to grant or deny
to the supervisors the right or privilege of laying out a
highway across state lands. In the laying out of ordinary
highways upon petition of freeholders, the supervisors of a
town are vested by statute with entire jurisdiction of the
subject and they m.ay, if the petition so requests and they
deem it for the public interest, lay out such highway over
state lands without the approval or consent of any other
ofTicer, board or commission.
There are many facts and reasons which point to the con

clusion already announced.
1. The statute in terms gives the supervisors power to lay

out highways with specified limitations.

"When any six or more freeholders or applicants for a
homestead under the laws of the United States, occupying
the same, residing in any town, shall wish to have a highway
laid out, widened, * * * they may make application in
writing to the supervisors of the town * * *; and the said
supervisors shall proceed to lay out, widen, * * * such high
way if in their own opinion the public good will thereby be
promoted * * Sec. 1265.

But it is provided that no public highway shall be laid
out through any orchard or garden or building or cemetery'
or certain yards and enclosures used therewith. There is no
suggestion here that the highway m.ay not be laid through
vacant state lands. Under a familiar rule of statutory con
struction, the enumeration of various places where highways
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may not be laid is to be taken as signifying that they may be
laid out at every other place or through every other kind of
property. Smiih v. Gould, 59 Wis. 631. The statute pays
more regard to occupied lands and to the owners thereof than
to vacant lands. The applicants for the highway are re
quired to seiwe notice of the time and place of the meeting
of the supeiwisors upon

"all the occupants of the lands through which such highway
may pass." Sec. 1267, Stats.

"The damages sustained by any person through whose
land any highway shall be laid out * * * may be ascertained
by agreement between the supervisors and such owner; every
such agreement shall be reduced to writing and signed by
such o\\Tier and the supervisors and filed in the town clerk's
office; * * *, If there be any owner, other than this slate or
the United Slates, of lands through which any highway shall
be laid out * * * who shall not agree with the supervisors
as to the compensation he shall receive for the damages sus
tained by him by reason of the laying out * * * of such
highway, and who shall not, previously to the making of the
order laying out * * * such highway, deliver to said super
visors a written release of all claims for such damages, said
supervisors shall * * * assess the damages which such
owner will sustain by reason of the laying out * * * such
highway through his lands, and make an award in writing,
specifying therein the sum awarded * * * ; and if the owner
of any parcel of land through which such highway shall be
laid out * * * is unknown, the supervisors shall, in their
award of damages, specify the amount of damages awarded
by them to the unknown owner * * Sec. 1270, Stats.

The statutes fail to provide any agent to speak for the
state as to dam.ages or to sign an agreement determining the
damages or to sign a release waiving claim for dam.ages on
account of laying out a highway. The word "owner" as
used in this section, plainly relates to private owners. It
certainly does not relate to the state of Wisconsin. The ques
tion of damages arises only when the highway is laid out
through lands of an owner "other than this state or the
United States."

Public highways are laid out for the benefit of all, and
the statute goes upon the theory that where a part of the
public domain is given the character of a public highway
there can be no damages to the stale, which represents all of
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its people. The statutes of Wisconsin have never provided
for pa>Tn.ent of damages to the state on account of giving
any of its lands the character of a public highway. The ex
ception as to ownership mentioned in sec. 1270 first occurred
in ch. 152, laws of 1869. Sec. 55 thereof provides that when
ever the supervisors shall lay .out a highway

"through any lands other than those owned by this state or
the United States, without the consent of the owner or own
ers thereof, the damages sustained by such owner or owners"

shall be ascertained in the manner provided by sec. 60 of said
chapter.

2. When Wisconsin was admitted to the Union, nearly all
the land was public dom.ain. During the early years, when
new settlements were springing up, the need for new roads
was greatest, and the newly laid out loads m.ust have been
over public lands to a large extent, both stale and federal.
And yet no m.ention is made of that class of lands in the
highway statutes until the enactment of ch. 152, laws of
1869. It must have been assum.ed by the legislature in our
early history that the vacant public lands would be taken
without let or hindrance, as they were in fact taken, so far
as needed for public highways. The state land commissioners
were never consulted. They were never asked for a license
to lay out the road or for a release of damages, or for a grant
of a right of way. So far as I am able to learn, there is no
precedent for the request which called forth this opinion.

3. During the first thirty years of statehood, hundreds of
special laws were passed, appointing in each instance three
commissioners to lay out stale highways. See table of special
private and local laws of Wisconsin, Stats. 1919, pp. 2642-
2644.

Some of those roads or highways were of great length and
through wild sections of country. Ch. 40, Private and Local
Laws 1856, named commissioners to lay out a state road
from Eau Claire to Lake Superior, through a trackless forest,
one hundred thirty miles. Those commissioners were directed
to proceed under the revised statutes. As to the land they
should take, they were limited precisely as the supervisors
of a town were then limited, and substantially as they are
now limited in the exercise of the power of eminent domain.

..^ik
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The slatiilcs then provided, on the subject of damages, that
whenever any

"state road shall l)e laid oul through enclosed, improved, or
cultivated lands, without tlic consent of the owner, the dam
ages claimed therefor may Ijc determined by agreement be
tween the commissioners authorized to lay out such road
and the owner; * * * or the same proceedings may be had
for the appraisal and collection of damages therefor as if such
road were laid oul under the provisions of this chapter" (ch.
16, R. S. 1849),

being the general chapter on highways and bridges contain
ing the regulations for the laying out of highways, upon
petition, by the supciwisors of the several towns. Sec. 83,
ch. 16, R. S. 1849.
I repeat that the character of the power conferred by these

special state road acts upon the comm.issioners named was
identical with the power vested in the supervisors of the
town by ch. 16, R. S. 1849, and the various amendments that
have been m.ade thereto from. Lim.e to time. In fact, the
supervisors of the town were declared by^ the first section
of that chapter to be, by virtue of their office, "the commis
sioners of highways in their respective towns." The same
designation or characterization is found in the revised
statutes of 1858, ch. 19, p. 251. In the matter of damages
vacant public lands were unmentioned. They are not re
ferred to agd for the very good reason that it was unneces
sary.

4. The taking of private lands for public highways is an
exercise of the power of eminent domain. It is wholly" un
necessary- to exercise that power as to public lands. They
already belong to the.people in their sovereign capacity, and
the proceeding is merely to devote a part thereof to a specific
public use of the very highest type.

5. That the public domain was to be taken under the pro
visions for laying out highways and without pay and without
the approval of other officers than those who were laying out
the highway is further shown by the provision as to home
steaders under the United Stales laws. The general scheme
for laying out town, highways was enacted at the admission
of the state to the Union and has continued down to this
time without marked change. When first created, there was
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no provision for homesteading federal lands. They were
purchased outright by individuals under what is known as
the "pre-emption act." In those days the petitioners for a
highway were required to be freeholders, but after the pas
sage of the United States horo.estcad act the country con
tained a large percentage of homesteaders, and they needed
highways as badly as those who owned their lands abso
lutely. Accordingly the statute was amended so as to qualify
such homesteaders to become petitioners for laying out
public highways. No one ever thought of making payment
to the United States for land taken for ordinary highways or
to obtain its consent to laying highways over lands occupied
by homesteaders or the vacant lands adjoining and belonging
to the United States. It was certainly necessary to cross
public land in laying out highways required for the conven
ience of the early settlers. The exclusion from consideration,
in the matter of damages, of lands owned by the state is a
broad implication that legally there can be no damage, and
that the land may be taken by order of the town supervisors.

6. A somewhat caieful search of the statutes fails to re

veal that any provision ever existed whereby power or
authority was given to the slate land commissioners to con
sent to the laying of public highways over state lands, or to
determining damages that might be occasioned thereby, or
to agree with the supeiwisors upon the subject of damages, or
to grant a release of damages. The want of any such statu
tory authority is not chargeable to inadvertence. It must
have been the intention of the legislature to peiinit the prac
tice, which has been bcfoi'c stated, was inaugui'atcd at an
early date.

7. Railroad companies had a free hand in occupying stale
land for right of way for nearly half a centuIy^ Ch. 90, laws
of 1857, gave to every railroad company gratis

"the right to take, occupy, use, hold and possess for the pur
poses of a railroad a strip of land one hundred feet wide * * *
through or across each and every tract of land so owned or
held by the State, over which said Railroad is or shall be
constructed."

Said chapter was incorporated in the revised statutes of 1878
and became sec. 1857. Not until 1903 was said section
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amended to its present form, and it now provides that the
com.missioners of public lands shall have the right to sell a
right of way over state lands to any railroad corporation
upon such tenns as they may fix.
There is great significance in the fact that railroads could

go at will on state lands. Railroads are only quasi-public.
They are private owned and thej^ were built primarily for
private gain. On the other hand, the highways are public
in its broadest sense and arc not laid out or maintained for
gain. Surely the legislalure of the state never intended to
favor railroad promoters and railroad company stockholders
in the matter of ways over stale land for travel or transporta
tion over and above the public in general. The state would
not give the land lor railroad right of way free and refuse it
for a public highway.
There is also great significance in the fact that railroads at

first got their rights of way free and are now required to pay
for the same over state lands, and the commissioners are
given the power to fix the price, whereas the state, through
its legislature, at no time has said anything directly upon the
devotion of a strip to the use of public highways, but has at
all times been silent on that subject.
You are advised that the supervisors should be informed

that no act of yours is necessar>' to validate their proceeding,
that you have no authority to grant their request, and that
no release from vou is necessary or contemplated.
EEB

Mililaiy Seruice—Sailors- Bonus—Sailor who enlisted in
Illinois, prior to entry of U. S. into World War, but who had
residence established in Wisconsin at time of such cntpy'- by
U. S. into such war is entitled to bonus if he served in navy.

July 1, 1921.
Service Recognition Board.

You have submitted to this departm.ent the question
whether David Afissner of Adilwaiikee is entitled to the bonus
provided for in ch. 667, laws of 1919, under the facts as
appear from the papers you submitted with your request.
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It appears that David Missner was a member of the regu
lar United States navy since 1909, having enlisted and re-
enlisted for four-year terms until 1915, wlien he was sent to
duly at the rccriiiling station in Milwaukee. While there he
made the acquainteance of a Milwaukee girl, whom he
married, established a home in Milwaukee, voted at an
election in 1916, and was there continuously until after the
signing of the armistice, and his home is still there, being the
place where his wife and children reside. It is admitted that
he was a resident of Illinois at the time of his first enlistment
and at the time of his last enlistment.

Sec. 2 of ch. 607, laws of 1919, provides as follows:

"For the purpose of raising a sum sufiicient to assure each
soldier, sailor, marine, and nurse, including Red Cross nurses,
who served in the armed forces of the United States during
the war against Germany and Austria, and who at the tinre
of his or her induction into the service was a resident of \\ is-
consin, a sum not exceeding ten dollars for each month of
service, with a minimum of fifty dollars, as a token of appre
ciation of the character and spirit of their patriotic service,
and to perpetuate such appreciation as a part of the history
of Wisconsin," etc.

It is contended that under this provision of the statute this
parly was not a resident of Wisconsin at the time of his in
duction into the seiwice, but was a resident of the stale of
Illinois, and for that reason is not entitled to the bonus. The
peculiar facts and circumstances of this particular case
create a certain latent am.biguity which justifies us in re
sorting to construction in order to determine whether this
statute covers a case such as we have here. It is necessary
that a recipient of a bonus must have been at the time of
his induction into the service a resident of Wisconsin. The
question arises: What service is referred to? Was it the
service of the aimed forces of the United States as broadly
construed, whether in time of war or in time of peace? If it

"was, then his induction into the service would be the time
of his enlistment in the navy. This law, however, says each
sailor

"who served in the armed forces of the United States during
the war against Germany and Austria."
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It is the service in. this war that is referred to. Mr. David
Missner was inducted into this service, not at the time when
he enlisted, for then we' were not in war, but was inducted
into this ser\dce at the time when the United States de
clared war on Germany and Austria, and when the armed
forces of the United States were called to that service.

It has been argued that under sec. 5, art. Ill, Const., no
sailor in the navy of the United States could change his
residence after he had been inducted into the general service
of the navy.

Sec. 5, art. Ill, Const., reads as follows:

"No soldier, seaman or marine in the army or navy of the
United States shall be deemed a resident of this state in con
sequence of being stationed within the same."

It will be noted that there is no provision expressly pro
hibiting a soldier or sailor from establishing a residence in any
part of the United States that he may select. That section
was put into the constitution for the purpose of settling the
question of whether or not a soldier or sailor who merely was
in Wisconsin on duty, and with no intention of remaining
here and making this state his home, would have a right to
vote. This section in no sense of the word denies the right
of citizenship to a soldier or sailor in case he, in good faith,
desires to establish his residence here. This provision of the
constitution merely requires that he should bring forward
some proof other than a mere presence in the slate on duty
before he can vote here.

"* * * The fact, however, that a person does not gain or
lose residence merely by reason of his presence or absence
while in the service of the govci^nment docs not prevent him
from otherwise gaining a residence at the place so employed."
20 C. J. sec. 32, p. 74, Note 10. People v. Ilolden, 20 Cal.
123, 137; Stewart v. Kyser, 105 Cal. 459; Uhls v. Allard, 77
Pac. 572 (Kan.); Day v. Salem, 131 Pac. 1028 (Or.).

From the facts submitted, David Missner was a resident
of the state of Wisconsin at the time when the United States

entered the war and is thus entitled to the bonus provided for
in ch. 667.

JEM
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Education—Under provisions of sec. 39.33, Stats., no
person interested in any way in sale of textbooks or in any
teachers' employment agency should be placed upon program
of teachers' institutes, regardless of whether such person is to
be paid for such seiwice.

July 5, 1921.
Honorable C. P. Gary, Stale Superintendent,

Department of Public Instruction.

In your letter of July 1 you refer to subsec. (2), sec. 39.33,
Stats., which provides:

"No money shall be paid for services rendered as an in
structor in any institute to any person unless he holds a cer
tificate signed by the state superintendent certifying that
the committee on institutes of the board of l egenls of nor
mal schools approves of said person as a competent institute
instructor. Nor shall any person be employed by any county
superintendent as institute conductor or lecturer who is en
gaged in publishing textbooks or dealing in school supplies,
or who is an agent or employe of any individual or company
thus engaged, or who is proprietor or manager of or in any
way pecuniarily interested in any teachers' employment
agency or bureau; nor shall the committee on teachers' insti
tutes of the board of regents of normal schools approve any
such person for service in institutes, nor shall any such per
son be employed as instructor or lecturer in any institute
supported in whole or in part by the state."

You state that a condition has arisen in which certain

persons who are agents or employes of fn-ms engaged in pub
lishing textbooks or dealing in school supplies desire to appear
upon the program of teachers' institutes; that these persons
are to receive no compensation from the state or county insti
tute fund for the services rendered. You ask whether the

word "employed," as used in the last sentence of this sub
section implies compensation or whether the person who
renders service in such teachers' institute shall be deemed to

have been employed even though he receives no compensa
tion from the slate or county institute fund.
The whole tenor of this subsection seems to indicate very

plainly that it was the intent of the legislature that no person
connected -with the publishing of or dealing in text books or
school supplies, or in any teachers' employment agency or
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bureau, in any way, shall have any place upon the program
of teachers' institutes. The reason for thia would seem lo be

fairly plain. The very fact that such persons are placed upon
the program gives them a certain amount of prestige with
the teachers. It is an indication that those who have charge
of the preparing of such program approve the particular
textbooks or the particular teachers' employment agency or
bureau which these persons represent. The evil sought to be
remedied is just as great where these persons receive no
monetai-y consideration for their services at such institutes as
where they do.

It is not essential that one i)e paid money for his services in
order to be an employe. Jofwson v. The Ashland Water Co.,
71 Wis. 553; Button v. Chicago, Af. & St. P. Rij. Co., 87 Wis.
03; Wagner v. The Piano M/y. Co., 110 Wis. 48.

In my opinion these persons cannot lawfully be given any
place upon the program of teachers' institutes regardless of
whether they are paid for performing sucii service.
WWG

Bonds—Insurance—Railroads—Jitncys—Since sec. 1797-
63, Stats., may fairly be construed as intending to protect
employes of jitney owners, as well as general public, in case
of injury through operation of jitney, insurance policy which
specifically negatives such protection lo employes fails to
comply witii statute.

July 5, 1921.

Railroad Commission.

In your letter of June 28 you inquire whether a certain
rider, of which you enclose, a copy, is sufficient to meet the
objections slated in my opinion of May 16, 1921,* with
reference to the requirements of sec. 1797-63, Stats., relating
to the filing of bonds and insurance policies by jitney owners.
The rider provides in cITect that the obligations of the

policy shall inure to the benefit of any person sustaining in
jury "as provided for in said policy" and the said obligations
of the policy shall constitute a direct liability to such person

•Page 528 of this volume.
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on which he may sue the assured alone or the assured and
the company jointly. The rider also provides that the obliga
tions of the policy shall not be affected by any act or omission
of the assured or of any of his employes with respect to any
condition or requirement of the policy.
In my opinion this rider meets all of the objections stated

in the opinion of May 16, except the objection numbered 3.
As pointed out in that opinion, the policy expressly pro
vides that it

"does nut cover any liability of the insured (a) to any em
ploye of the assured while engaged in the maintenance or
use of any automobile * *

The rider does not change this situation, that is, it does not
enlarge the classes of persons who may have the benefit of
the policy; it merely gives those persons a direct claim against
the insurance company. It is not difficult to imagine a case
where an employe engaged in the maintenance or use of an
automobile might be injured through the negligence of an
other employe or the owner himself in the use and operation
of the same or another automobile. In such case he would
have a claim against the owner for damages if the parties were
not under the compensation act, or for compensation if they
were under the act. Neither the policy itself nor the rider
would give the injured cnrploye any protection in such a
case, although it seems to m.e fairly inferable from, the lan
guage of the statute that such protection is intended to ex
tend to employes as well as to the public in general.
On this one point, therefore, I am of the opinion that the

policy and the proposed rider fail to comply with sec. 1797-
63. On all the other points mentioned in my opinion of May
16 the rider appears to be suhicient.
RMH
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Appropriations and Expenditures—Board of Regents of
Normal Sdioo/s—Approprialion by par. (h), siibsec. (2), sec.
20.38 is separate from, and additional to other appropria
tions made by said section.

July 6, 1921.

Board of Regents of Normal Schools.

You ask to be advised whether subd. (h), subsec. (2), sec.
20.38, is an appropriation to you in addition to the special
or fixed appropriations made for the operation of the normal
schools, and you stale in that connection that during the last
fiscal year the federal hygiene board paid you for services
rendered, 811,720, which was deposited in the state treasury
and became part of the normal fund income.
The appropriation made to you by said subd. (h) is not

included in, but is in addition to, the other appropriations
made by the legislature for the normal schools. All sub
ventions from the United States for or in behalf of the normal
schools are declared part of the normal school fund income.
Subd. (e), subsec. (4), sec. 20.36. We understand that the
money received from the federal hygiene board is a subven
tion from the United States for the normal schools, and that it
is the money referred to in said subd. (h), which provides that
all moneys received by the board of regents of normal
schools on account of grants made by the United Stales
government for specific services rendered must be paid into
the norm.al fund income and are

"appropriated therefrom, to carry out the purposes of such
grants * * * in accordance with the conditions under which
the same are made."

You will notice that it is specifically appropriated to you,
but for a special purpose. It is not part of the general appro
priation and is not to be used for the purposes of the general
appropriation. Stated diflerently, the appropriation made
by subd. (h), subsec. (2), sec. 20.38, is apart and distinct from,
the other appropriations made to the board of normal school
reaents by other provisions of sec. 20.38.
EEB
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Contracts—Public Ojficers—Conservation commission has
no power or authority to enter into contract by which state
or commission in its official capacity becomes subjected to
liability for negligence.

July 6, 1921.
Conservation Commission.

In your letter of July 5 you enclosed a proposed agreement
with reference to the state fish car, Badger No. 2, and ask
my opinion whether you may safely execute the same.

This proposed agreement has evidently been prepared by
the Chicago & North Western Railway Company and pur
ports to license the state conservation commission of Wis
consin to install and use a gasoline engine and air com
pressor in the fish car "Badger" while upon the premises of
the railway company; it provides that the railway company
may, at its option, immediately revoke the license upon a
violation of any of the terms or conditions of the contract;
certain conditions follow with reference to the use of the
gasoline engine and air compressor. Then follows this
paragraph:

"The Licensee hereby assumes full and complete responsi
bility for any and all loss of or damage to property, and in
jury to or death of persons, for which liability may at any
time be claimed or fixed upon the Railway Company, arising
in connection with or on account of the presence or use of
gasoline or other inflammable liquid, or of said gasoline en
gine, or of said air compressor, while upon the premises of
the Railway Company or adjacent thereto; and the Licensee
hereljy indemnifies and agrees to save harmless the Railway
Company from any and all such liability, loss, damage, in
jury or death, including all costs and expenses incidental
thereto."

This agreement is so prepared that it is to be executed in
the name of the state conservation commission of Wisconsin
by the three commissioners, and attested by its secretary.

It is elemental lhat no department of the state government
has any authority to bind the state by any contract not au
thorized by statute, either specifically, or by necessary in
ference from the powers otherwise conferred.

Par. (p), subsec. (1), sec. 27.01, contains this provision:
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"Neilhar a single member of the commission, nor any per
son employed by it, shall have power to create any debt or
obligation binding the state, except when acting pursuant to
the express authority of the commission, granted at a meet
ing duly convened."

This would seem to indicate that the commission itself
might authorize the creation of a debt or obligation binding
the state, but it should be noted that this particular para
graph is applicable only in the execution of the duties of the
commission under its power to have charge and supervision
of all parks now owned or hereafter acquired by the state. I
cannot see that it has any bearing upon the question you ask.

Subsec. (9), sec. 29.05 provides:

"Each commissioner and each deputy conservation war
den, in the performace of his cfTicial duties, shall be exempt
from any and all liability to any person for acts done or per
mitted or property destroyed by authority of law; and in any
action brouglit against any such commissioner or warden per
sonally, arising from alleged excess of his authority, the tax
able costs awarded to either party shall include a reasonal)le
attorney's fee, to be fixed by the court, provided the party
has appeared therein by an attorney of a court of record."

If this particular subsection is applicable, then it specifical
ly provides an exemption of liability on the part of the com
missioners and their deputies. Certainly, the commission
would have no authority to enter into any contract contrary
to the provisions of this subsection.
Par. (c), subsec. (1), sec. 29.51 provides:

"The government and control, care, supply and repair of
the state fish hatcheries and the grounds used therefor,
whether owned or leased, and the buildings, ponds, fish car
and other apparatus, and all other properly belonging to or
held by the state for the propagation of fish."

This gives to the commission the care and control of these
fish cars. It does not, however, aulhoiize any such contract
as the one proposed.
When the commission acts ofncially, it acts m.erely as one

of the administrative boards of the state. It is not a corpora
tion, and has not been given power, so far as I have dis
covered, to sue or to be sued. Its contracts ps such commis-
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sion, if binding in any way upon tlie commission in its official
capacity, would necessarily be binding upon the state. I have
not been able to find any authority giving the commission
power to make any contracts under Avhich the state would
assume liability, such as is here proposed. Laws in general
language will not be construed as being binding upon the
state to its hurt. If this contract were executed, in my opin
ion, it would not bind the state, nor would it bind the com
mission as an administrative body of the state. It might
render the individual members of the commission personally
liable. As to this latter, I express no opinion. I am satisfied
that the commission has no authority, in its official capacity,
to execute any such contract.
WWG

Bridges and Highways—Subsec. 6, sec. 1317/n-5 lim.its tax
ing power of county board and cannot be evaded by depleting
general fund and then levying taxes to restore it.

Surplus in general fund above needs for current expenses
ot fiscal year may be appropriated to highways.

July 6, 1921.
Fred V. Heinemann,

Dislricl Ailorncy,

Applcton, Wisconsin.

On June 16, 1921, I wrote you requesting additional in
formation and your views upon the questions submitted by
you to the attorney general in a letter dated June 7, 1921.
Word has come to this department that its opinion is desired
presently, and for that reason this opinion is rendered without
waiting longer for your reply.
The Outagamie county board, at its annual meeting in

November, 1920, levied the two-mill Lax authorized by sub-
sec. 6, sec. 1317m-5, thereby raising §138,858.07. At the
same meeting the board directed the manner in which the
money so raised should be expended, and designated the
locations.

In April, 1921, the county board passed two resolutions,
copies of which were submitted, whereby it proposed to ap
propriate out of. or borrow from the general fund, not other-
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wise specifically appropriated, the sum of $65,000, to be
expended in the improvement of designated portions of the
"state and county trunk lines" and levied a tax of $65,000
to be spread upon the next tax roll and, when collected, to
be paid or credited to the general fund to reimburse that fund
for the sum taken from it pursuant to said resolutions and
expended for highway purposes.
You wish to be advised whether the county board has

statutory authority to do the things provided for and con
templated by said resolutions.

It is the opinion of this department that the statute does
not authorize such action.

The subsection above cited provides:

"The county board shall each year levy a tax of nol over
two mills on the dollar on all taxable property in the county
to maintain the county road and bridge fund * * * and ex
penditures from it shall be made only for the purpose of
constructing and maintaining highways and bridges in ac
cordance with the provisions of this act and for the purpose
of purchasing, operating or renting, and maintaining ma
chinery, c|uarries, and gravel pits used in such construction
and maintenance."

This is a limitation on the taxing power of the county
board and cannot be evaded nor can the power be increased
by indirection. The provision is not a direct limitation upon
the power to spend. It is only an indirect limitation on that
power. In the event that there is a surplus in the general
fund, such surplus may be used by the counly board in the
construction or improvcm.ent of any road or bridge in the
county. Subd. (a), subscc. 1317/71-5.

But the facts submitted do not show that there is a surplus
in the general fund, but rather suggest that that fund will be
needed for the current expenses it was provided to meet.
The resolution levying the tax of $65,000 is

"to be applied only in the payment of loans herein provided
for."

The loan referred to is the so-called borrowing of the sum last
named from the general fund, and the other resolution sug
gests that by the action contemplated the general fund will
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"become depleted and borrowing be made necessary to pro
vide funds to carry on the current expenses of the county."

While the counly board may use the surplus in the general
fund, it has not the legal right to rob the general fund.
Counties have a sort of budget. The expenses of the county
for the ensuing year are given in detail, and a tax sufficient to
produce the money is levied. Such proceedings appropriate
the money in such a sense or to such an extent that it may
not be drawn upon for highway purposes, thereby evading or
violating the statute which limits the rate of taxation for the
county highway fund.

I do not understand that it is contemplated to actually
borrow money, but merely to transfer moneys from one fund
to another and to supply llie depletion thus created through
taxation. Such depletion of the general fund, as already
stated, is not contemplated by the statute. Should that fund
prove insufficient for the purpose it was intended, it is al
together probable that a present tax levy could be made for

the next year sufficient to meet the current deficit and the col
lection of the lax anticipated by borrowing money under the
authority conferred by siibsec. (9), sec. v59.07. That, how
ever, is not the problem presented. So far as appears, the
general fund would prove sufficient for the pui*poses it was
intended, and the plan of diverting that fund to other uses is
believed to be without statutory authority.
You are advised that the county board may not proceed

to borrow the sums mentioned in the resolutions in the man

ner there proposed.
EEB

Bonds—Railroads—Jitneijs—Jitney owner's bond with
penalty limited to §5,00.0 does not comply with sec. 1797-63,
Stats.

July 6, 1921.

Railroad Commission.

In your letter of June 29 you ask whether an indemnity
bond therein enclosed, executed by the Boulevard Trans
portation Company as principal and the United States
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Fidelity' & Guaranty Company as surely, complies with the
reqiiiremenls of sec. 1797-G3, Slats.
The bond is given "in the full and just sum of Five Thou

sand Dollars," and is conditioned on the payment of all dam
ages, not exceeding S2,50() to any one person, or ̂ 5,000 for
any one accident, that may be recovered against the operator
of a certain motor vehicle for personal injuries suffered by
reason of the negligent use and operation of the vehicle.
The penal sum named in the bond is $5,000, while the

liability that the owner of the vehicle may sustain and
against which the law requires the public to be protected is
unlimited. Such liability, it is true, is limited to $5,000 for
any one accident, but there is no limit to the number of acci
dents for which the owner may be compelled to respond. To
comply with the statute, the liability of the surety must be
as broad as that of the principal, subject to the limitations
of $2,500 for one person and $5,000 for one accident. The
general rule of law is that the penal sum named in a bond
constitutes the limit of the surety's liability thereunder.
9 C. J. 131. The courts have subjecled this rule to some
modification in cases where it clearly appeared that the
parties intended a larger amount than the penal sum to be
recovered (see, for instance, Mcinerl v. Bollcher, 62 N. W.
276), and it is quite possible that such a construction would
be given to the bond in question.
I do not believe, however, that is your duty to accept a

bond which the courts might or might not hold sufiicicnt to
protect the public, when it would be perfectly possible end
easy for the applicant to file a bond on which no question
could be raised.

RMII
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Taxation—Delinquent Taxes—Delinquent real estate tax
roll cannot be charged back to local taxing districts but is
property of county to extent of county taxes for same year.

July 6, 1921.
C. J. Strang,

District Attorneij,
Grantsburg, Wisconsin.

You say, under dale of July 1, 1921:

"The county treasurer of this county has been in the habit
of crediting the town treasurers each March ̂ ^ith the delin
quent taxes and then the county collects the delinquent taxes
as they arc paid in. Last March this was done with each
town and village and the delinquent tax sale list amounted
to nearly thirty thousand. At the tax sale held this June
there was not a bidder present so that this sum of thirty
thousand must be raised by borrowing the money. The (pies-
tion I would like to know is if there is any way of chargina
this back to the respective towns and villages at this tiine so
that each unit avIII have to raise its share of the money to
pay its delinquent taxes, instead of the county board having
to come together and borrow money to take up the whole
amount."

I think your question must be answered in the negative.
The answer is found in sees. 1110, 1112,1114, 1126, 1128 and
1138, Stats.

It seems that no personal property taxes are included in the
delinquent roll. If any there be, they can be charged back
after one year from the time such personal property taxes
were returned delinquent to the county treasurer. Sec. 1128.

" (3) All taxes so returned as delinquent shall belong to the
county and be collected, with the interest and charges there
on, for its use; * * * but if such delinquent taxes * * * ex
ceed the sum then due the county for unpaid county taxes
such excess, when collected * * * shall be returned to the
town, city or village treasurer for the use of the town, city or
village." Sec. 1114.

It does not seem that the county should suffer linancially
because of the large delinquent real estate tax roll. It is a fair
presumption that the lands arc worth m^orc than the taxes
and charges thereon will amount to when a deed could be
taken by the county, and the delinquent taxes draw a much
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higher rate of interest than the county would be obliged to
pay, in the event that the county has to borrow money be
cause the taxes in question have not been paid. Furthermore,
the county, being the owner of all the tax certificates, is
authorized to sell the same at the best price it can obtain
therefor. Sees. 1192 and 1193.

Obviously the statutory scheme of lev^dng and collecting
taxes does not authorize or contemplate charging the taxes
in question back to the various taxing districts at this time,
bat if it did authorize such charging back, the result would
simply be to shift the burden, if burden it be, of borrowing,
from the county to ihese local districts. No cash would
thereby be produced, and the towns and villages need cash
the same as .the county. Tax certificates have always been
thought, a safe and lucrative form of investment, and your
county is in a position to derive added revenue in certain
time through its ownership of these tax certificates. You will
notice that the legislature, by ch. 96, Laws 1921, amending
sec. 1138m, has empowered county boards to exclude other
bidders than the county from participating at the annual
tax sale.

EEB

Bridges and Highwaus—Proceedings to relocate town high
way which is on ground of state institution should be com.-
menced by petition under sec. 1265 and carried on as re
quired by thai and succeeding sections.
Upon relocation of highway abandoned part is vacated by

operation of law.

July 7, 1921.
Board of Control.

The plans for the home for the feeble-minded and epileptic
at Union Grove necessitated relocation of the public highway
on the institution ground, the town of Dover consented to the
change and a new road has been constructed by the state,
and the town board finds the new road acceptable in its
present condition.
The consent before mentioned for a change of location

of the highway through these grounds was oral and unofficial.
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It is now the wish of all concerned that a valid order for such

change of way be made and the town board is of the opinion
that its authority in the premises is conferred by sees. 1265
cl seq.. Stats., and that those sections must be complied with
to effectuate the purpose; but you seem to have an idea that
the town board may, without petition or other preliminaries,
make a town highway order that will legally change the
location of this highway.
You ask the opinion of this department as to how the

town board must proceed to make valid such change, and
whether the town board has the power to accept the new
liighway, with the understanding that the town is to maintain
it.

This change constitutes a relocation of the highway as
distinguished from the lajdng out of a new highway, and
such relocation would, by operation of law, vacate the aband
oned portions of the old way. State ex rel. Schroeder v.
Bchnke, 166 Wis. 65; State v. Reena, 59 Wis. 106; Hart v.
GladwcU, 49 Wis. 172; Slate ex rel. Fiinke v. Burgeson, 108 Wis.
172.

You are advised that the regular statu lory proceeding must
be followed by the supervisors to validate such change.
We know of no authority vested in the state board of control
to dedicate any of the lands in its charge as a public highway,
and can find no express authority conferred upon the super
visors of a town to accept such dedication, nor is any autlior-
ity possessed by the supeiwisors to vacate a public highway
except upon petition. Their jurisdiction to lay out, widen,
alter or discontinue a highway is dependent upon a written
petition therefor signed by six or more freeholders of the
town. Sec. 1265.

The doubt about how to proceed is probably due to the
following part of sec. 1265 (inserted therein by ch. 115,
Laws 1909):

"* * * When any highway is sought to be altered under
the pi-ovisions of this section, and all of the abutting owners
on the part of the highway so sought to be altered desire such
alteration, and the board of sui)ervisois is of the opinion that
the public will not be materially affected by such alteration,
such board may make the same and may lake into considera
tion donations of money, land, or services by such abutting
owners for the making of such alterations."
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It is not thought that this addition to the statute was
intended to do away with the need of a petition and of
notjce-of hearing and of a public hearing to obtain a reloca
tion. The public at large has an interest in the matter, or
mayhave,and is entitled to notice and has a right to be heard.
We believe that the only change wrought by the amendment
was to permit a relocation when "the public will not be m.a-
terially affected" if all the owners of abutting property
desire the change, whereas formerly a relocation could be
m.ade only when "the public good will thereby be promoted."
This last named condition is still essential to the laying out,
widening or discontinuing of a highway. This permission to
take land for a relocation where the owners consent thereto,
without a finding that the public good will thereby be pro
moted, recognizes the rule that private property can be taken
without the owner's consent only when the public good will
be promoted.
The regulai highway proceedings begin with a petition

signed by at least six resident freeholders. If you will
furnish this department with a map showing the old location
and the new one, with courses and distances, tied to the
government survey, this office, in co-operation with the
district attorney of Racine county, will draft the necessary
papers.

The matter of maintaining this highway or any other,
public highway is not the subject of contract. The burden
of building and maintaining public highways is entirely sub
ject to legislative control. That burden may be shifted from
time to time. If a valid relocation is elTccted, it will follow
as a matter of course that the duty of maintaining the high
way in its new location will fall upon the same political sub
division that was charged with its maintenance in the old
location. The relocation order should make no provision as
to maintenance of the highway. The law will take care of that
phase of the matter.
EEB

■  /
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Intoxicating Liquors—Nonintoxicating liquors cannot be
sold to be consumed on premises without license.

Licensing body cannot be compelled to grant licenses.

July 8. 1921.
Irving Breakstone,

District Attorneij,
Oconto, Wisconsin.

In your letter of July 6 you ask my inteipretation of sec. 1,
subsec. (29), subd. (a), ch. 441, Laws 1921, relating to the
licensing of persons who deal in and make sale of nonintoxi
cating beverages. You state that the common council of
Oconto has not licensed any person to deal in and make sale
of nonintoxicating beverages nor does it propose to do so.
You inquire whether a person is authorized to sell nonin
toxicating liquors without a license, and what is meant by
the last sentence in said subsec. (29), which reads:

"No such liquor shall be sold or kept for sale for consump
tion on the premises where sold without such license."

Said subsec. (29) reads, in part, thus:

"(29) License fees, nonintoxicating liquors, (a) Each town
board, village board and common council may grant licenses
to such person as they deem proper for the sale of nonintoxi
cating beverages for which a license fee of not less than fifty
dollars nor more than one hundred dollars to be fixed by the
board or council shall be paid. Such license shall be issued
by the town, village or city clerk, designate the premises for
which granted and shall expire the thirtieth day of June
thereafter. The full license fee shall be charged for the whole
or a fraction of the year. No such liquor shall be sold or kept
for sale for consumption on the premises where sold without
such license."

You will note that there is no provision in said ch. 441,
making it unlawful to sell nonintoxicating liquors without a
license. The last sentence,

"No such liquor shall be sold or kept for sale for consump
tion on the premises where sold without such license,"

simply makes it unlawful to sell or keep for sale for con
sumption on the premises nonintoxicating liquors unless a
person has been granted a license by the municipality.
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I believe the last sentence in subd. (a), subsec. (29) must
be taken literally. It applies to municipalities where licenses
to sell nonintoxicating liquors are granted, as well as to
municipalities where they are not granted. In other words,
under our present statute, nonintoxicating liquors can only
be sold to be drunk on the premises under a license granted
by the municipality, and when nonintoxicating liquom are
sold without a license in this slate the same cannot be con
sumed upon the premises where bought. The regulation as to
standing bars and stalls, booths, and other enclosures, in
places where nonintoxicating liquors are sold, is applicable
by expressed terms of this statute only to places duly licensed.
And if it were held that nonintoxicating liquors could be

sold for consumption upon the premises, without a license,
in those places where the municipalities do not grant licenses,
then there would be no regulations provided for such non-
licensed places in the present liquor law. I believe, therefore,
that it must be held that under the present liquor law non
intoxicating liquors cannot be sold to be drunk on the prem
ises, in any place not licensed, and that nonintoxicating
liquors can only be sold without a license when the same are
not to be consumed upon the premises where sold.
The question whether the town board, village trustees or

common council can prohibit the sale of nonintoxicating
liquors to be sold upon the pi'cmises arbitrarily is not so
clear, under this statute. It would seem, from the wording of
this statute, that its significance is not mandatory but rather
permissive, and I very much doubt whether the licensing
authorities could be mandamused to issue licenses.
JEM

Intoxicating Liquors—Search Warrants—Search warrant
for intoxicating liquors may be issued under sec. 3, ch. 556,
Laws 1919.

Julys, 1921.
Theodore G. Lewis,

District Attorney,
Madison, Wisconsin.

In your communication of July 7 you state that there is a
case pending in the superior court for Dane county in which
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the defendant was arrested on the charge of making and
manufacturing intoxicating liquors and also for having in his
possession intoxicating liquors for the purpose of unlawful
sale. Prior to the arrest, application was made to the court
for a search warrant in order to search the premises of the
defendant for intoxicating liquors. The defendant's attorney
has made a m.otion asking that the search warrant be de
clared void, and that the liquor taken under the warrant
be returned to the defendant. You state that considerable

property was seized under the warrant, approximately 250
gallons of mash and 25 gallons of moonshine. You ask for
my ofTicial opinion on this matter.

Sec. 3, ch. 556, Laws 1919, contains the following:

"The prohibition commissioner shall have power to enforce
the provisions of this act and all other acts relative to intoxi
cating liquor, and it shall be his duty and the duty of all
peace ofiicers of the state, to make complaints and institute
prosecutions for a violation of the same, and all such ofhcers
and any citizen may on information and belief make com
plaint before any magistrate or court to the effect that pro
visions of this act arc being violated and that intoxicating

liquors are being kept for purposes of unlawful sale at a par
ticular place to be designated, and praying that a warrant
may be issued to search the premises where said intoxicating
liquors are so being kept and seize the same, and upon liling
any such complaint a warrant may issue commanding the
ofliccr to search the premises and seize any and all liciuors
believed to be intoxicating and bi'ing the same Ijefore the
court for further proceedings according to law. The pro
cedure shall be substantially the same as the procedui'e pro
vided for search warrants in larceny cases and such liquors
shall be subject to such disposition as the prohibition com
missioner may order."

The search for liquor is authorized by this section. You
will find this statute in fine print at the bottom of p. 1271,
Stats. 1919.

Ch. 556, Laws 1919, was repealed, however, by ch. 441,
Laws 1921, but under the provisions of sec. 4974, this repeal
will not affect the prosecution begun j)rior to the repeal of said
statute.

JEM
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Intoxicating Liquors—Words and Phrases—^"Stancling bar"
as used in sec. 1, subsec. (30), ch. 441, Laws 1921, construed.

July 9, 1921.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin. •

You have asked me in your letter of July 8 as to what is
meant by a "standing bar" in sec. 1, subsec. (30), ch. 441,
Laws 1921. Said subsec. (30) provides in part as follows:

"No person having a license for the sale of nonintoxical-
ing beverages to be sold for consumption upon the premises
where sold, shall maintain a standing bar or counter of any
description at which any sucli drinks or beverages are con
sumed, in the place or room covered by such license, and no
stall, booth, or other enclosure of any kind in or connected
with such place or room shall be maintained, and the win
dows and doors of any such place or room, shall be unob
structed by screens, blinds, paint or other articles so that a
clear and unobstructed view of the interior of said place or
room from the outside may at all times be had."

The object of this statute seems to be to open the place,
where nonintoxicating liquors are sold under a license, to
public view, and to do away with the atmosphere of the
former saloon. A standing bar is a bar that was used in
saloons at which liquor was sold and consum.ed by the
purchaser while standing at the bar. You will note that the
statute simply prohibits the maintaining of

"a standing bar or counter of any description at which any
such drinks or beverages are consumed."

It does not, in express terms, prohibit the sale of such'liquor
at a counter so long as the purchaser is not permitted to
consume the same at the said counter or bar. The idea is to

h'ave tables and seats provided in the room at which the
nonintoxicating liquors are consumed by the purchaser,
somewhat similar to our ice cream parlor.
JEM

25
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Criminal Law—Gambling—Lotteries—Selling of tickets to
dance or entertainment, each ticket entitling holder to
chance to win certain property to be given to holder of lucky
number, is in violation of sec. 4523, Stats.

July 9, 1921.

Fred V. Heinemann,

District Attorncg,
Appleton, Wisconsin.

In your letter of July 8 you ask my advice as to whether
the scheme outlined by a certain ticket, copy of which fol
lows, is contrary to our statute and constitutes gambling.

Face of ticket:
"Order of railroad telegraphers grand ball and entertainment.
Armory G. Appleton Wis. Dec. 31st 1921.

Established price SI.00 War tax paid lOji total $1.10
Admit one to all functions

Division No. 76 of the order of Railroad telegraphers will
make a present of the Appleton Jet. Hotel Appleton, Wis.
and the real estate upon which it is situated valued at 825,000
to the original purchaser and owner of the designated ad
mission ticket sold for the functions of the order of railroad
telegraphers grand ball and entertainment.
No. A. 421."

Stub:
"Name
Town

Address
No. A. 421."

Reverse:

"All admission tickets sold for the order of railroad teleg
raphers grand dancing festival and entertainment shall be
numbered consecutively and upon Dec. 31st, 1921, a free
gift will be made and the original purchaser and owner of an
admissfon ticket shall be given a deed to the Appleton Jet.
Hotel and the real estate on which it is situated including
two acres of ground ecpial to ten or twelve lots valued at
$25000.00 Dollars free and clear of all liens and incum.brances.-
Located one mile from the business district of the city of
Appleton one of the prettiest cities in the State of Wiscon
sin, and located twenty five feet from the Appleton Jet.
Depot platform from which 500 to 1000 people transfer every
day in the year. This gift includes all fixtures and said hotel
is modern and up to date in every respect. It is understood
that the sole and only consideration for the price paid for
this admission ticket is and shall be admission to the said
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Grand Ball and enlcrlainmenl iVom which a benefit hospital
Uind IS to be derived for the telegraphers of Div. No 76
1 hat the gift of the properly and reah estate herein men
tioned IS and in every respect shall be gratuitous and that
ttic purchaser hereof purchases and takes the same with the
lull understanding and agreement that the gift of the prop
erty is not and shall not be considered any part of the con-
sideraBon for the price paid for this ticket and constitutes no
part ol the consideration for said admission price."

Sec. 4523, Stats., provides in part:

"Any person who shall set up or promote any lottery for
money or shall dispose of any property of value, real or per
sonal, by way of a lottery, or who shall aid, either by print
ing or writing, or shall in any way be concerned in setting
up, rnanagmg or drawing any such lottery, or who shall, in
any house, shop or building owned or occupied by hiin or
under his control, knowingly permit the setting up, manag
ing or di awing of any such lottery, or the sale of any lottery
ticket, share ol a ticket, or any other writing, certificate, bill
token or any other device purporting or intended to entitle
the holder, bearer or any other person to any prize or inter
est or share of any prize to be drawn in a lottery shall be
punished," etc.

For what constitutes a lottery see Wis. Ann., p. 1628 and
25 Cyc., pp. 1634-1640.
In a general way, any scheme by which any kind of prop

erty is disposed of by chance, compensation being paid for
such chance, is a lottery. It does not m.atlcr that every holder
of a chance m.ay receive som.cthing of value, nor even that
such holder m,ay receive full value for what he pavs. Even
if that be the case, the amount he pays is a consideration for
the chance, and this holds forth a lure or inducement to
improvidence. I think there can be no question but that this
scheme is a lottery and prohibited by our statute.
Perhaps the closest case that has come to my attention is

one in which a newspaper gave to its advertisers blank votes,
which the advertisers in turn gave to their customers for use.
The customers cast the votes for whoniseoever they saw fit,
and the one in whose favor the most voles were cast received
a prize from the newspaper. Only the regular advertising
rates were charged, and the opinion states that the advertis-'
ing was worth the full amount of tlie charge. Nevertheless it
was held to be a lottery, the court, among other things, saying:
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"A gift enterprise f usually considered in the books as a
species of lottery, and a lottery, according to a recognized
authority, has these essential elements, consideration, pnze
and chance. 17 R. C. L. 1222." Audil Co. v. Hodges, A1
App. D. C. 460, 465.

I am not unaware of the case of Stevens v. Freund, 169 Wis.
68. A reading of that case, however, shows that the court did
not pass upon the question of whether the giving of the prizes
to the customers constituted a lottery. It merely passed
upon the contract made by the one furnishing to the mer
chants the advertising and the prizes to be given. In my
opinion this case is not in conflict with what I have stated.
For opinions of this department upon similar questions

see I Op. Atty. Gen. 159, 192; V Op. Atty. Gen. 380.
WWG

Marriage—Marriage contracted within this state by
parties who are nonresidents and not qualified to marry in
their own slate is null and void.

July 9, 1921.

Easton Johnson,

District Attorney,
Whitewater, Wisconsin.

In your letter of July 8 you state that a man and
woman residing in Walwoilh county have applied to the
office of the county clerk for a marriage license. The man has
been married before, and his wife obtained a divorce in the
state of Michigan about three months ago. You inquire
whether the county clerk should issue a marriage license to
these parties. You state that Michigan does not have any
law similar to ours.

Sec. 2330, subsec. 2, Stats., provides;

"It shall not be lawful for any person, who is a party to an
action for divorce from the bonds of matrimony, in any court
in this state, to marry again until one year after judgment
of divorce is entered, and the marriage of any such person
solemnized before the expiration of one year from the date
of the entry of judgment of divorce shall be null and void."
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If you are correct concerning the Michigan law, then a
marriage license could legally be granted to tlicm, provided
other qualifications are present. The statute of our state only
applies to divorces obtained in any court in this state.
You also submit the following:

"A couple have also applied for a marriage license in this
county and one of the persons so applying has been recently
divorced and within one year by the courts of Illinois. Should
our county clerk grant couple * * * a marriage license?
Illinois has, as 1 understand it, a law similar to ours and the
parties to a divorce cannot be married within one year after
the judgment is entered."

In answer I will say that our supreme court has decided, in
the case of Hall v. Induslrial Commission, 165 Wis. 364, that

marriages contracted within the state by nonresidents not
qualified to marry in their own state shall be null and void.
Under this ruling the parties in question are disqualified from
marrying, and no license should be issued to them by the
county clerk.
JEM

Inioxicaling Liquors—•Prosecution for violation of ch. 66,
Stats. 1919, begun before that statute was repealed, may
be continued under sec. 4974.

July 11, 1921.
Lynn H. Ashley,

District Aitorncu,
Pludson, Wisconsin.

In your letter of July 9 you state that you had a person
arrested for violation of ch. 66, Wis. Stats. 1919, and that
he appeared in court prior to July 1, 1921; that the defend
ant's attorney is now contending that in view of the fact that
said ch. 66 was repealed and ch. 441, Laws 1921, went into
effect on July 1, 1921, therefore no prosecution can be held
for violation under this repealed statute. You ask for m.y
official opinion on this proposition.

Sec. 4974, to which you direct my attention, covers this
point, and under its provisions your question must be
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answered in the negative. The proseculion may continue in
the same manner as if no change had been made in the
statute. Said sec. 4974 provides:

"The repeal of a statute hereafter shall not remit, defeat
or impair any civil or criminal liability for olTenses com
mitted, penalties or forfeitures incurred or rights of action
accrued under such statute before the repeal thereof, whether
or not in course of prosecution or action at the time of such
repeal; but all such olTenses, penalties, forfeitures and rights
of action created by or founded on such statute, liability
whercfor shall have been inclined before the time of such
repeal thereof, shall be preserved and remain in force not
withstanding such repeal, unless specially and expressly re
mitted, abrogated or done away with by the repealing stat
ute. And criminal prosecutions and actions at law or in
equity founded upon such repealed statute, whether insti
tuted before or after the repeal thereof, shall not be defeated
or impaired by such repeal but shall, notwithstanding such
repeal, proceed to judgment in the same manner and to the
like purpose and elTect as if the repealed statute continued
in full force to the time of final judgment thereon, unless the
offenses, penalties, forfeitures or rights of action on which
such prosecutions or actions shall be founded shall be spe
cially and expressly remitted, abrogated or done away ̂\4th
by such repealing statute."

JEM

Labor—Prisons—Jails—Sheriff may provide labor for
prisonci-s although strike is pending concerning said labor,
unless there is reasonable ground for belief that prisoners will
be subject to personal violence.

July 11, 1921.
Honorable John J. Blaine,

Governor.

You have submitted to me a question asked you in a letter
of July 1 by V. J. Venne, joint secretary and treasurer of the
International Brotherhood of Paper Makers and Sulphite
Worker?. The said V. J. Venne also submits a statement to

you, under date of July 5, which reads as follows:

"I Frank Grant, do hereby make the following statement
that I am a prisoner serving a five month sentence at hard
labor, in the Oneida county jail.
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"That on the fifth day of July, 1921, SherilT Hans Rodd
attempted to induce me to act as a strike breaker in the
paper mill of the Rhinelander Paper Co., at Rhinelander,
Wis."

Mr. Venne wishes to be advised if such procedure on the
part of the Oneida county sheriff is in accordance with his
duties.

In sec. 56.08, subsec. (1), Stats., it is provided:

"In any county having no workhouse any person, and
in all other counties any female person, convicted of any of
fense and sentenced to imprisonment in the county jail shall
be committed to hard labor. Every such prisoner shall be
required to do and perform any suitable labor provided for
by the sheriff anywhere within said county; but the hours
of labor in farm work shall be not less than ten nor more
than twelve hours, and in all other work not more than ten
hours, each day."

Under this provision it appears that the sheriff is the official
whose duty it is to provide "suitable labor" for the prisoner
anywhere within said county.
Under subsec. (2) of said section, the court sentencing such

person may direct the kind of labor at which such person
shall be employed, having consideration of the health and
training and ability to perform the labor of the prisoner.

Subsec. (4) of said section reads thus:

"Every prisoner employed under the provisions of this
section who .shall perform faithfully all the duties assigned
to him shall, for willingness, industry, and good behavior
in such performance, be credited with one-fourth of the time
of his sentence. Any such prisoner who, being of sufficient
ability, shall refuse to work diligently may be punished by
solitary confinement and fed on bread and water only, at
the discretion of the sheriff, for a period not exceeding ten
days for each such refusal."

I find no provision in the statute which provides, either
expressly or impliedly, that the labor provided for prisoners
by the sheriff shall not be that kind of labor concerning
which a labor strike is pending. In the absence of such a pro
vision, it cannot be held that the sheriff is exceeding his
authority when he employes a prisoner at labor concerning
which a strike is pending. It is not an abuse of his discretion,
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unless Ihere is reasonable grounds to suppose that the pris
oner might be subject to physical violence or endanger his
life. Under such circumstances the employment would be
deemed unsuitable, within contemplation of this statute.
JEM

Education—Mililary Service—Soldiers' Educational Bonus
—Under law granting back pay to educational bonus stu
dents for attendance at school prior to being regularly as
signed thereto, payment m.ay be made for attendance at
school which was not, at time of such attendance, but has
since become, one of designated schools for educational
bonus students.

July 11, 1921.
Major Edward A. Fitzpatrick, Secretarij,

Stale Board of Education.

In your letter of June 28 you state that certain schools,
such as business colleges, have not until recently been in
cluded among the schools to which educational bonus
students could be assigned by your board; that a bill has
passed both houses of the legislature* whereby students who
have been in regular attendance

"at a school in accordance with the provisions of section
37.25 to scctiop 37.253"

previous to being assigned to such schools by your board,
may be given back pay to cover the time of their attendance
at such schools; and you inquire wlicther this latter provision
will cover such schools as business colleges in view of the fact
that at the time the students actually attended them your
board had no power to assign the students to such schools.

I presume the new law you refer to, which makes business
colleges eligible in some cases, is ch. 394, laws of 1921, which
reads:

"(37.25) (lb) Whenever a disabled ex-service man, ap
proved under the provisions of section 37.25. for the educa-
lioral bonus, is assigned for vocational training by the fed-

*EilI No. 580, S., ch. 5-15, L. 1921.
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eral board of vocaiional education lo a school in the state
of Wisconsin not listed in section 37.25, he may be assigned
by the state board of education to the same institution and
receive the benefits of sections 37.25 to 37.253, inclusive, of
the statutes."

I judge from your letter that the bill you refer lo as having
passed both houses has not yet become a law and when it
does become a law its effective date will be later than the'

effective date of ch. 394, laws of 1921. That being the case,
the provision in this bill for attendance "at a school in ac
cordance with the provisions of section 37.25" will refer to
section 37.25 as it then exists and will include the provisions
of ch. 394. It is my opinion that in view of the evident inten
tion of the legislature, in enacting the bill you refer to,
students shall not be deprived of their bonus merely because
of lack of assignment by your board, and in view of the liberal
construction Avhich must be given to the educational bonus
law to carry out the purposes of its enactment, the proper

rule to adopt is that previous attendance at any school
which is on the eligible list at the time the bill you refer to
becomes a law, will entitle the student to receive a bonus for
the period of such attendance.
RMH

Armories—Mortgages, Deeds, etc.—Incumbrances—State
board authorized to purchase incumbered property has no
power to agree to pay incumbrance.
Power to purchase incumbered property in fee does not

include power to accept conditional fee.

July II, 1921.
Honorable 0. Holway,

Adjutant General.

You have submitted to me for examination and approval,
a deed from the Light Horse Squadron Armory Association
to the state of Wisconsin, covering certain property in the
village of Shorewood, Milwaukee county, together with
abstracts of title to the property.
These same abstracts and a proposed deed to this property

were examined at your request by Deputy Attorney General
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Olbrich, and he advised you under dales of August 14 (not
published), August 26 (IX Op. Atty. Gen. 408), and No
vember 3, 1920 (IX Op. Atty. Gen. 493), with respect to
certain defects in the title and certain improper provisions in
the deed. The question to be determined is whether these
objections have now been removed or should no longer be
insisted upon. I shall state and comment on these objections
in their order.

(1) The property was incumbercd by a mortgage and
certain improvement taxes at the time the opinion of August
14, 1920, was rendered. The law then required the property
to be free from incumbrance, but under ch. 118, laws of 1921,
it is now permissible to take the property subject to an ex
isting incumbrance. Objection No. 1 is, therefore, elimin
ated.

(2) Mr. Olbrich stated in his opinion of August 14 that a
certain part of the tract proposed to be conveyed to the state
had already been sold in 1916 to the village for street pur
poses. I note that the description of the property to be con^
veyed ends with the language "except those parts taken for
Oakland Avenue and Atwatcr Road." It may be that the
street purposes for which the sale of 1916 was made were for
the opening or widening of Atwater Road or Oakland Avenue
or both, but the language of the description does not clearly
convey this idea, for it says "taken for street purposes," while
the conveyance of 1916 to the village appears to have been
an out-and-out sale and not a taking; hence I am unable to
conclude from the documents submitted lhat the land sold

to the village in 1916 coincides with the land "taken for
Oakland Avenue and Atwater Road," and until some show
ing is made on that subject, objection No. 2 remains undis
posed of.

(3) Mr. Olbrich found the title defective as to the west 3
feet of the property, although he suggested that the defect
may well have been cured by adverse possession, since it runs
back to 1851. Some showing should be made on this subject,
however, before the title is accepted as to these 3 feet.

(4) Mr. Olbrich found certain tax deeds outstanding
against the property, dated 1855, 1864, and 1877. As no
conveyance from the grantees of these tax deeds has ever been
made, the paper title is defective and some showing as to
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adverse pcsscssion should be made before the title is ac
cepted.
(5) The abstracts contain an ordinance of the village of

Shorewood restricting the use to which property in various
sections of the village may be put. There is nothing in the
abstracts or elsewhere to show in which distiict the prop
erty in question is located, so that it cannot be determined
whether the restrictions apply to this property. On this
point, as well as on the objections numbered 2, 3 and 4, I
should accept a written statement by Mr. Fish or Mr. HolT-
man as entirely satisfactory.
The foregoing are all of the defects in the title as found by

Mr. Olbrich. The objections which he had to the deed as
tendered, and the manner in which those objections apply to
the deed now tendered are as follows:

(1) The right was reserved in the original deed, and the
present deed as well, to have certain military organizations
hold their meetings in the arm.o^3^ As Mr. Olbrich pointed
out, this right probably would exist by implication of law,
and the provisions of the deed with regard thereto may be
treated as surplusage.
(2) By the deed as originally tendered, and as now ten-

ered, the state assumes and agrees to pay the outstanding
mortgage and improvement taxes. This provision renders the
deed entirely unacceptable, for it m.akes the outstanding
mortgage and improvement taxes a debt of the state of Wis
consin, and your board has no power to create any such debt
on the part of the state. Under sec. 6, art. VIII, Const., the
creation of a state debt must be expressly authorized by the
legislature and the law authorizing it must provide for the
levying of taxes for its payment within live years. Ch. 118,
laws of 1921, removes the disability of your board to pur
chase incumbered property but does not by any means author
ize your board to assume the payment of any pre-existing
incumbrance. The purchase of incumbered property without
agreeing to pay the incumbrance does not create a debt
within the meaning of the constitution. Connor v. Marsh-
/ield, 128 Wis. 280. Therefore, the reference to the in
cumbrance as existing on the property may properly remain
in the deed, but the agreement to assume and pay the in
cumbrance must be eliminated.
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(3) The deed as originally tendered, and as now tendered,
provides for reversion of the title if the land should cease to
be used for military purposes or should be devoted to other
than military uses. In so far as A'Ir. Olbrich criticized this
provision on the ground that the incidental use of the armory
for public meetings as authorized by sec. 21.G15, subsec. (8),
would violate this provision of the deed, I think his objection
is not of serious importance and may be waived, for clearly
the mere occasional use of the armory for nonmilitary meet
ings is not a "devoting" of the property to such purposes.
His further objection, however, to this provision and to the

further provision of the deed for appraisal of the state's
interest in the property in case reversion should take place is,
in my opinion, entirely valid and particularly so in view of
ch. 120, laws of 1921. This chapter provides that when
armory premises worth over $100,000 (which covers the
present case) become no longer useful for military purposes,
the armory board may sell the premises to the grantor
military company or organization

"at the then appraised value foi* non-military purposes of
the improvements and betterments made or caused to be
made on said premises at the cost of the state."

This clearly contemplates then when the premises cease to
be used for military purposes, the state's title shall not
thereby become automatically divested but the state shall
"sell, transfer and convey" the premises. Furthermore, the
statute contemplates that the state armory board shall have
discretion in the matter—it is simply "empowered and
authorized" to sell the property, whereas under the deed as
proposed, the board would have no discretion and the title
would pass out of the state without any action whatever on
the part of the board. Ch. 120, laws of 1921, being a specific
regulation of the very subject that is attempted to be covered
in the deed, constitutes your exclusive autliority upon that
subject and the provisions of the deed inconsistent therewith
make the deed unacceptable.
The argument will undoubtedly be made that ch. 118,

laws of 1921, applies only to such real estate as the state
acquires in fee simple absolute, while in the present case the
whole scheme of things is that the state shall not acquire a
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fee simple absolute. This, however, merclj^ brings us to the
proposition that your board has no power to acquire any
thing less than a fee simple absolute. The reasons for this
view were fully set. forth in Mr. Olbrich's opinion of No
vember 3, 1920, and I fully agree with him. Ch. 120, laws of
1921, does not change the law on this point; it simply per
mits the acquisition of an incumbered fee simple absolute,
whereas the earlier law required it to be imincumbered. The
question of incumbrance has nothing to do with the question
whether the fee is an absolute or a conditional one, and the
reasons given by Mr. Olbrich for holding that it must be an
absolute fee are as valid under the present law as they were
under the law in force prior to the recent amendment.
For the reasons slated, in my opinion neither the title as

determined from the abstracts submitted nor the deed
tendered to you can properly be accepted at the present
time. The title can be made acceptable by submitting a
statement of the kind suggested in par. (5) above; the deed
can be made acceptable by eliminating the provision for
assumption of the mortgage and improvement taxes and by
eliminating the provision for reversion of title and appraisal
of the state's interest in the event of such reversion.

RMFI

Courts—Public OJJicers—Judge of inferior court may pre
side as judge of superior court only when, authorized and on
occasion and under conditions prescribed by statute.

.July 11, 1921.

I-UCIEN T. Reid,

District Attorneij,
La Crosse, Wisconsin.

In your letter of July 9 you slate that the county judge of
your county, who has exclusive power to hear criminal
matters which come within the jurisdiction of a justice of the
peace, and who also handles cases concerning delinquent
children and issues commitments for insane people, has gone
on a vacation for over a month and has appointed C. W.
Hunt, justice of the peace for the city at large and police
justice, to act in his place; that several questions have arisen
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as to the power of Judge Hunt to commit children to the
reform school, to commit insane persons to lire stale hospital,
and generally as to whether or not he has any power Lo act
in the county judge's place. You state also that Judge Hunt
is also a court commissioner but that the circuit judge for
your county is also on his vacation; you ask my opinion in
the matter.

The general rule is stated thus:

"Where authorized by statute, a judge of an inferior court
may temporarily preside instead of a superior court judge
during the latter's absence or disability; and such legisla
tion is valid. While so presiding, he is vested with ail the
power and authority of the superior court judge, and may
issue orders ordinarily issuable by the latter. But he can
exercise such authority only on the occasions and imder the
conditions prescribed by the statute conferring it." 23 Cyc.
559.

Several cases are cited in support of this, and an examination
of them discloses that they support the text.

I have not found any statute authorizing county judges
generally to call in a justice of the peace or a police justice or
a court commissioner to act in their stead. The county judge
may call in another county judge under certain circumstances
who may act in his place. Sees. 2447 and 2450, Stats.
The register in probate may sign an order for noticing hear
ings, in the absence of the county judge. Sec. 2464a, Stats.
Under the statutes relating especially to the county court

for La Crosse county, sec. 4, ch. 129, Laws 1897 provided
that the county judge might call in a court commissioner to
act in his place in criminal matters. By sec. 1, ch. 13, Laws
1899 this was amended by substituting a justice of the peace
in place of a court commissioner.

In my opinion your county judge has no authority to call
in a justice of the peace to act in his place in any matters
except criminal matters.
WWG
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Counties—County £oa/"rf~Credit of county cannot be
pledged without sanction of county board.

July 11, 1921.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

Your letter of July 8, 1921, acknowledges receipt of the
opinion of this office dated July 6, 1921,* and asks:

"Is there any way that the county can raise this money to
take up the tax sale wiihout holding a special meeting for
that purpose? Also what kind of an obligation should be
given by the county for such a loan."

I am not sure that I understand your question. I assume
that you intend to inquire whether the county may borrow
money wiihout the loan being authorized by action of the
county board. Of course, the answer to that question is
"no." The county board is the governing body of the county.
No other body or officer is authorized t'o speak for the county
in the matter of borrowing money upon the credit of the
county.

EEB

Public OJficers—Town Chairman—Deputy Sheriff—Offices
of town chairman and deputy sheriff are incompatible.
Where office of town chairman is vacated by acceptance of

incompatible office, person holding such office may, by re
signing it, become eligible to appointment to fill vacancy.

July 12, 1921.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

I have your letter of July 11, in which yon inquire whether
I have recently rendered an opinion to the effect that a town
chairman cannot hold the office of deputy sheriff and, if such
opinion has been rendered, whether the remaining members

•Page 762 of this volume.
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of the town board and the clerk could reappoint the former
chairman after he has resigned the office of deputy sheriff.

In reply will say that on July 5, I rendered the following
imofTicial opinion to a citizen of your county:

"I have your letter of June 30, asking whether the chair
man of a town can hold the oflice of deputy shei iff.
"In reply, will say, that since the town chairman is also

a member of the county board, he is ineligible to the oflice of
deputy sheriff, hy reason of sec. 59.03 (3) Stats., which reads
as follows:

" '(3) Compatibility. No county ofTicer of any county or
deputy of any such officer, or undersheriff, is eligible to
the office of supervisor, but,a county supervisor' may
also be a member of the common council of the city or of a
board of trustees of the village in which he was elected or
appointed.'
"You also ask which office is vacant if the two cannot be

held at tlic same time.
"If the individual in question was deputy sherilT before

he became town chairman, then the rule would be that since
he was ineligible to become town chairman he never has
legally occupied that office, and is still a deputy sheriiT. If,
however, he was appointed deputy sheriff after he became
town chairman, the effect of the appointment would be to
vacate his office as town chairman. In either event, there
fore, the office of town chairman is the one that is vacated."

In my opinion there is no reason why the remaining mem
bers of the tovm board and the clerk, who have power under
sec. 17.25 to fill a vacancy on the town board, cannot law
fully reappoint the former chairman, if prior to such reap-
poinlment he has ceased to be deputy sheriff. I call your
attention to the fact, however, that if the term of the mem
bers of the town board in this particular town is three years,
the appointment so made will not be for the entire unexpired
term but will continue only until the next town meeting.
RMH
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Conslituiional Law—Legislature—Compcnsatjon of legis
lative ofTicer may rot be increased during his term.

Compensation of cfficers and employes of stale may not be
increased after services have been rendered.

Legislature has not power to make pure donations to indi
viduals; has free hand in fixing compensation for future
services.

July 13, 1921.

Honorable John J. Blaine,

Governor.

Bill No. 591, S., provides as follows:

"Section 1. In order to enable to properly finish tlie work
incident to the closing of the present session, each officer and
employe of the serale and assembly on the pay roll June
2'llh shall be paid a per diem for a period of ten days follow
ing the sine die adjournment of the 1921 session, the officers
to receive the same per diem as that received by them dur
ing special sessions, and the employes to receive the same
per diem as that now received by them."

And you ask whether or not this bill, if approved, will be a
valid enactment.

I think that the only constitutional provision which need
be considered in answering your question is sec. 26, art. IV,
and it reads:

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant or contractor, after
the services shall have been rendered or the contract entered
into; nor shall the compensation of airy public officer be in
creased or diminished during his term of office."

If any officer of either branch of the legislature has a term
of office, in the constitutional sense, that extends beyond the
final adjournment or termination of this session, the statute
would be invalid as to such oflicer because it increases his pay
during his term. I have not the time to make a study of the
various legislative officers to determine that question of fact.
Furthermore, if the proposed act does affect officers with
such terms and is, consequently, invalid as to them, it would
probably be held invalid, in toto, as the invalid portion could



786 Opinions of the Attorney-General

not well be separated from the rest and may have been an
inducement to the enactment.

The beneficiaries under the proposed act are the officers
and employes "on the pay roll June 24th." To make the act
valid this language must be limited to include only those who
were then on the pay roll and who render some services after
(he final adjournameni. I am inclined to the opinion that
it can be so construed. If it cannot be given that intendment
it is invalid, and for this reason; The legislature cannot make
an absolute donation of public money to individuals. Some
service must be rendered after the passage of the law to
entitle a person to draw this ten day's pay. It may happen
that some who were on the pay roll on the mentioned date
will be utterly incapable of performing any service after the
adjournm,ent, and others may find no work or service open to
them. In fact, you state:

"We can take notice of the fact that many of the officers
and employes can do nothing aftet the legislature adjourns."

If they do nothing after it has adjourned, they cannot be
paid for time after the adjournment. Should those who
render no services after the adjournment be paid from the
public funds, such payment would be an absolute gift or it
would be an increase of compensation for services which have
aheady been rendered; and that the constitution forbids.
In my opinion it is no constitutional objection to the pro

posed act that some persons will render greater seiwices than
others. The legislature has a free hand in fixing compensa
tion. It maj'^ pay one person more for doing very little than
it pays another person for doing very much. In other words,
it may imitate the lord of the vineyard spoken of in one of
the gospels, who paid the laborers that worked but an hour
as much as he paid those who bore the burdens of the day and
its heat.

EEB
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fish and Game—Dealers in Fish—Fislier who sells only his
'own catch and packs and ships fish only as incident to fishing
is not a "person who deals in fish by operating a wholesale
fish market or fish house" under sec. 29.135, Stals.
Such fisher is not required to have license to carry on his

business.

July 13, 1921.
Conservation Commission.

You ask for a construction of sec. 29.135 Stats, created by
ch. 376, Laws 1921. Subsec. (1) of that section declares:

"Every person who deals in fish by operating a wholesale
fish market or fish house shall secure a license from the state
conservation commission, * * *, Every such license shall
expire on the thirty-first day of December, and the fee for
such license is twenty-five dollars."

Subsec. (2) requires every person so licensed to label every
parcel or package of fish which he transports or delivers or
receives for transportation in plain English, such label to
disclose the names and the addresses of the consignor and
consignee, and the quantity of each kind of fish in the pack
age, and the license number. Subsec. (3) provides a fine of not
less than $200 nor more than $500 or imprisonment not ex
ceeding six months or both such fine and imprisonment for
violations of this statute.

The fundamental question is: What persons are amenable
to this statute? The terms used are not defined in the statute

and it will be difficult, in some instances, to determine
whether the law applies or not. In reading this statute, two
legal maxims are to be kept in mind:

1. "(1) All words and phrases shall be construed and un
derstood according to the common and approved usage of
the language; * * Sec. 4971, Stats.

2. The statute, being highly penal, is to be construed
strictly in favor of the citizen and against the sovereign.
These rules, to be sure, are not to stand in the way of giving
effect to the plain intention of the legislature, so far as that
intention is disclosed by the act itself.
The act does not include a fisher or fishermen as such,

whether they fish for pleasure or profit. The act includes only
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persons "who deal in fish," but it does not include all of th^t
class. It covers only those of that class who deal "by operat
ing a wholesale fish market or fish house." The word "deals"
and the phrase "Wholesale fish market or fish house" both
indicate that a dealer, trader, and merchant is intended or
designated. Obviously, a person who deals in any article of
commerce is a dealer. In common parlance, we distinguish
between dealer, trader, merchant, shopkeeper, grocer or
broker, on the one hand, and farmer, herdsman, miller,
miner, logger, manufacturer, pea canner, meat packer, tan
ner, distiller, brewer and fisher, on the other hand. Of course,
a merchant may as an incident to his business manufacture
or produce some of the ailicles in which he deals, and may do
so Avithout destroying his primary character of storekeeper
or merchant. For instance, Piper Brothers may make or grow
som.e of the foodstuffs and vegetables Avhich they sell, but
that does not prevent them being properly classed as "gro
cers" or "merchants." Should they confine their business to
articles grown and m.aniifactured by themselves, they would
be classed as "truck farmers" or "bakers."

So, too, we may say that a person who operates a wholesale
establishment is a "wholesaler" or a "wholesale merchant."
Now the primary meaning of the word "merchant" is:

"One who is engaged in the business of buying commercial
commodities and^selling them again for the sake of profit;
especially, one who buys and sells in ciuantity or by whole
sale. One who buys without selling again, or who sells with
out having bought, as where one sells products of his own
labor, or who buys and sells commercial articles on salary
and not for profit, is not usually termed a merchant" The
Century Dictionary.

In commercial parlance, a wholesale fish market is in the
same category as a wholesale drygoods house, or a wholesale
hardware store, or a wholesale grocery, or a wholesale
lumber yard, or a wholesale meat market. A wholesale fish
market is a place where a dealer in fish, who sells in large
quantitites or at wholesale or to dealers, conducts his busi
ness. The noun "wholesale" is defined as:

"Sale of goods by the piece or in large quantity, as distin
guished from retail."
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"1. Buying and selling by the piece or in large quantity:
as, a wholesale dealer.—2. Pertaining to the trade by the
piece or quantity: * *

A person whose primary or chief business is catching fish
and who does no more in disposing of this fish than is neces
sary to fit them for shipment and ship lliem is not a person
"who deals in fish by operating a wholesale fish market."
Packing the fish in boxes or packages with ice for shipment
is merely an incident to his business of fishing. From neces
sity, he must dispose of his fish if he is to continue in the
-business. If he fishes at a point where there is no wholesale
or retail fish dealer to take the catch as the fisher brings it to
the shore, he is obliged to transport his fish to market. The
law does not distinguish between a fisher who docks where
there is a market and one who does not.

We must consider specifically the words "fish house." The
word "house" has a dozen different meanings. The word is
quite often used to distinguish large commercial establish
ments. Commercial travelers customarily refer to the head
establishment as the "house." It is quite common to speak of
"Armour's Slaughter House," "Lorillard's Tobacco House,"
"Morgan's Banking House." I conclude that the words
"fish house" are synonymous with or belong to the same
class as the words "fish market" and that the meaning and
scope of the statute will not be materially changed if the
words "or fish house" were eliminated from the act. They
have been included out of caution, to m,ake certain that every
kind of wholesale establishment where fish are dealt in
should be covered by the law.

It is my opinion that mere shelters or shanties used by
persons who are strictly and properly classed as "fishermen",
are neither houses nor markets, within the meaning of this
law.

A person who has no fish house or fish market in Wisconsin
but who buys Wisconsin fish by telephone or telegraph
message or letter sent from without the state is not

"a person who deals in fish by operating a wholesale fish mar
ket or fish house"

in Wisconsin and is, therefore, not required to obtain a
license. It is probable that the law could not be made to
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affect a business so conducted, for the reason that such
transactions arc interstate commerce.

EEB

Appropriations and Expenditures—Special Appropriations
—State officer whose appropriation contains special subdi
vision to cover purchase of permanent property cannot, after
such special appropriation has become exhausted, have per
manent propci'ty charged to his general administrative
appropriation.

July 13, 1921.

Honorable Elmer S. Hall,
Secretary of Stale.

Some time ago you asked my opinion as to whether under
the final clause of sec. 20.10, subsec. (4), Stats., which reads,

"* * * And whenever a state office or officer shall requisi
tion permanent property and direct the same to be charged
to the appropriation for such office or officer, the superin-
lendent of public property shall purchase and furnish such
property, and the same shall be charged as so directed,"

the superintendent of public property, as a state officer,
might requisition permanent property, and if so, whether
such property might l)e charged against other portions of his
appropi iation than the portion thai is specifically set aside
for permanent property.

In an opinion given you on June 7, 1921,* I advised thak
the superintendent of public property was authorized to make
such requisitions, since sec. 33.02, Stats., expressly makes him
an "officer." As to the manner in which such requisitions
should be charged to his appropriation, I stated that the
question was a close one, but I concluded that it would be
permissible to adopt a liberal construction of the statute
which would permit his requisitions for permanent property
to be charged to his general administration appropriation
after his permanent properly appropriation had been ex
hausted. This conclusion was based, in part, upon what I
understood to be the practical construction adopted by your

*Not published.
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department and followed during the eight years since the
state budget system was adopted. But I am now informed
by Mr. Sakrison of your department that the practical con
struction has been just the opposite, and that in no case has
the secretary of state permitted an officer or department,
whose appropriation is subdivided into a general or adminis
tration appropriation and a permanent property appropria
tion, to charge permanent property to the general appropri
ation.

The appropriation of the superintendent of public prop
erty is definitely divided by sec. 20.10 into four branches:
(1) $96,500 annually, for administration expenses, office rent
and supplies, services and malerial; (2) $20,000 as a revolv
ing fund for supplies furnished to departments; (3) $1,000
annually for repairing personal property, and (4) $4,000
annually, for purchase of permanent property.
The view that the specific appropriation for permanent

property is exclusive and the other appropriations cannot
be used for such property is certainly a permissible one, and
as it coincides with the past practice of your department, I
have concluded, upon re-examining the subject, that it should
be adopted by this department. Upon this point, therefore,
the opinion of June 7 is overruled.
RMH

Inloxicaiing Liquors—Words and Phrases—Standing Bars
—Booths—Standing bar or counter as used in subd. (30)
sec. 1, ch. 441, laws of 1921, defined.

Toilet room is rear part of building where intoxicating
liquors are sold under license, which does not obstruct clear
view of room need not be removed.

July 13, 1921.
C. A. Ingram,

District Ailorneg,
Durand, Wisconsin.

In your letter of July 21 you direct my attention to sec. 1,
subsec. (3)9), ch. 441, Laws 1921, which provides that no per
son having a license for the sale of nonintoxicating beverages
to be sold for consumption upon the premises where sold.
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shall maintain a standing bar or counter of any description
at which any such drinks or beverages arc consumed, in the
place or room covered by such license. You inquire, "What
is a 'standing' bar or counter?"
This provision is not as clear as it should be. It has been

contended by some that all bars should be removed. How
ever, as the statute uses the term "standing bar or counter,"
it seems to me that the idea of the lawmakers was to remove

from the place where nonintoxicating liquors are sold the
standing bar ordinarily used in saloons, at which parties
consumed the liquor while standing at the bar or counter
from which it was sold. I believe these standing bars should
be removed. I do not believe, liowever, that it is necessary
to remove all counters, so long as the liquor sold from the
counter is not consumed while standing or sitting at the
counter. The place may be provided with tables, at which
persons can sit while consuming the nonintoxicating liquors.
You also call attention to the provision that no stall, booth

or other enclosure of any kind in or connected with any
such place or room shall be maintained. You state that A
has a toilet room in the rear part of his building, but on a
street front, which room covers or includes the space of the
windows on one whole side of the street door. You inquire
whether this clause, taken in connection with the "clear and
unobstructed view" provision, requires him to remove the
toilet room. You say that without removing the toilet a full
view of these premises may be had from the front street.

I believe that this law should have a reasonable construc
tion, and the stalls, booths or other enclosures spoken of are
those in which the liquor is consumed. A toilet, which is not
used for the consumption of liquor, if it does not obstruct
the view of the room in which the nonintoxicating liciuors
are sold and consumed, is not within the purview of this stat
ute.

JEM
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Appropriations and Expenditures—Appropriation made
for department of agi'iculturc by cli. 350, Laws 1921, was not
repealed by ch. 491, Laws 1921.

July 13, 1921.

C. P. Norgord,
Commissioner of Agriculture.

You have asked my opinion upon the following situation:
Subsec. (2), sec. 20.60, Slats. 1919, appropriated to your

department on July 1, 1919, §200,000, and on July 1, 1920,
$225,000 for the payment of indemnities to the owners of
slaughtered animals, subject to certain regulations which'are
set out in detail in the subsection. Ch. 350, laws of 1921, ap
proved June 13, 1921, am,ended this subsection by changing
the amounts and dales of the appropriations, as follows: On
July 1, 1921, s§350,000, and on July 1, 1922, $350,000; no
change being made in the regulations under which the money
was to be expended. By ch. 491, laws of 1921, published July
12, 1921, it is enacted that subsec. (2) shall be "amended to
read" exactly as it did read in the statutes of 1919, except
that the regulations as to the manner of expending the money
are all stricken out; that is, ch.491, dircgarding the change in
amounts and dates of appropriation as made by ch. 350, pur
ports on its face to re-enact the original appropitations for
1919 and 1920, both of which have now lapsed. The bill
which was enacted into ch. 491 was introduced as Bill 560, A,,

on May 17, 1921, at which time the bill that became ch. 350
had not yet passed the legislature, so that Bill 560, A., cor
rectly stated the then existing law as to the amounts and
dales of the appropriations, l3ut such statement became in
correct as soon as ch. 350 becam,e a law.

You inquire whether ch. 491 supersedes and repeals ch. 350
and thereby deprives your department of all funds for the
conring two years with which to Indemnify the owners of
slaughtered animals.
. The ansAver must be in the negative. In the first place,
repeals by implication are not favored, and the courts will go
a long way to construe two laws in such m.anner that they
can both stand. In the second place, the legislature will not
be deemed to have intended to do so useless a thing as to
recognize and provide for the work of slaughtering diseased
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animals and indemnifying their owners; and at the same
time leave you with only your 1919 and 1920 appropriations,
both already lapsed and utterly useless, for doing the work.
In the third place, the fact that the two bills which became,
respectively, ch. 350 and ch. 491, were on their way through
the legislature at the same time, and that one relates exclusive
ly to the matter of the appropriation, while the other obvious
ly has for its sole object the elimination of the detailed regula
tions connected with the administration of the law, strongly
negatives the idea that the legislature intended one bill to
amend the other. In the fourth place, the absence of any
such intent to amend is further shoAvn by the fact that the
bill which became ch. 491 did not comply with the require
ments of sec. 35.08, subsec. (2), which provides that

"any bill or resolution proposing an amendment to any ex
isting statute or to the constitution shall have matter to be
stricken out printed with a line drawn through the same and
new matter printed in italics."

The same provision is made by par. 8, sec. 205 of the joint
rules of the legislature. While neither the statute nor the
joint rule is absolutely binding on the legislature in a consti
tutional sense, the failure to comply with the statute and the
rule is strong evidence on the subject of legislative intent.
The foregoing observations bring the present case sciuarely

within the rule laid down by the supreme court in Slate v.
Donald, 163 Wis. 145. There a law was passed whereby a
pre-existing appropriation statute was "amended to read"
in such a way that on its face it eliminated an existing ap
propriation for the construction of a gymnasium at a nor
mal school. The court held, upon the facts presented and
the legislative history of the act, that the legislature had no
intention of repealing the existing appropriation. The court
pointed out that while ordinarily a statute which amends
another statute to read in a certain way, is to be construed as
repealing all portions of the old law tliat are not found in the
new, this rule is merely one of the rules for ascertaining the
legislative intention; that "the rule is not sacred but the in
tention is," and that the intention

"is to be determined from the nature and language of the
amendment, from other acts passed at or about the same
time, and from all the circumstances of the case."
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The court reached the conclusion

"not merely that the intention to forfeit the unexpended
balances does not appear, but that the contrary intention
affirmatively appears."

Under the law as thus laid down by the supreme court I
have no hesitation in holding that ch. 491 does not repeal ch.
350, but accomplishes only what it was intended to accom
plish, namely, the elimination of the detailed regulations that
were attached to subsec. (2) as it appeared in the statutes of
1919.

RMI-I

Inloxicaling Liquors—No license is required to sell bever
ages that do not contain alcohol.
Booths open on one side cannot be used in places licensed

to sell nonintoxicating liquors.

July 13, 1921.
M. J. Paul,

District Aiiornci),
Berlin, Wisconsin.

Under date of July 12 you asked a number of questions
concerning the provisions of ch. 441, Laws 1921, which I
will answer seriatim.

1. "Does the ordinary ice cream parlor come under the
regulation of this act, where ice cream, sodas, and pop are
sold?"

This must be answered in the negative. A license is only
required to sell nonintoxicating liquors, and any beverage
that does not contain alcohol can be sold without a license.

Since there is no alcohol in sodas and pop, they may, there
fore, be sold without a license.

2. "What is your construction as to the meaning of sec
tion (30), as to what kind of a stall, booth, or other enclosure
is meant and is prohibited by the act? Does a booth such as
is used in the ordinary ice cream parlor, where one side is
open, come under section (30)?"
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Said sec. 1, subsec. (30), eh. 441, Laws 1921, contains the
following:

<«♦ * * And no stall, booth, or other enclosure of any kind
in or connected with such place or room shall be maintained,
and the windows and doors of any such place or room shall
be unobstructed by screens, blinds, paint or other articles
so that a clear and unobstructed view of the interior of said
place or room from the outside may at all times be had."

I believe that a booth open on one side only is an enclosure
or obstruction prohi])ited by this act. It prevents a clear and
unobstructed view of the room.

3. "What drinks are now on the market, which come un
der the definition 'nonintoxicating liquor?' "

I am not able to answer this question. It is not a question
of law but a question of fact, and whether or not a certain
beverage is intoxicating does not depend upon the name that
it bears but upon the amount of alcohol there is in it. The
words "nonintoxicating liquors" are defined as including all
liquors, liquids or compounds, whether medicated, proprie
tary, patented, or not and by whatever nam.e called, fit for
use for beverage purposes, containing alcohol in any degree,
not defined to be "intoxicating liquors." It is always a
question of fact whether a certain beverage comes within the
definition here given.
JEM

Memorial Inslilulions—Wisconsin Memorial Hospital—
Under subsec. (3), sec. 45.25, Stats. 1921, site selected for
Wisconsin memorial hospital must be upon grounds owned
by state at time process of selection begins.

July 14, 1921.
Honorable John J. Elaine, Chairman,

Wisconsin Memorial Hospital Commission.
In your letter of July 14 you inquire as to the meaning of

subsec. (3), sec. 45.25, Stats., as created by ch. 305, laws of
1921, relating to the Wisconsin m.emorial hospital. Subsec.
(3) requires your commission to

i.;-;
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"select a site for such hospital on grounds owned by the
stale,"

and further provides that

"when selected such site shall be made available for said
commission by the state agency controlling the site se
lected."

You suggest two possible interpretations to be given to this
provision: (1) that the site must have been owned by the
slate when ch. 305 became a law or must be presently owned
by the stale, and (2) that llie site might now be donated lo
the stale and, following such donation, be selected by your
commission.

In my opinion, the legislature manifestly intended that the
new hospital should be built upon a site already owned by
the stale and controlled by some state agency; in other
words, that the language above quoted from subsec. (3) is a
limitation upon the range of choice lo be exercised by the
commission, and not a mere direction as to where the title is
to be at the moment the commission makes its choice. If
you are to select a site on grounds owned by the state, it is
certainly your duty to contine yourself^to state lands in
making your selection or choice and this duty would be
violated if you were to first decide upon a tract of land not
owned by the state and then make your formal "selection"
after the land had been conveyed to the state. In that event
the form.al selection would not be a selection at all but a mere
reafTirmation of a decision reached at a time when the land
did not belong to the state. Furlhcrm.ore, the interpretation
I have given seems quite unescapable when we consider the
additional language:

"When- * * * selected such site shall be made available
for said commission by the state agency controlling the site
selected."

There can be no doubt from this language that a site al
ready under control of som.e state agency was what the legis
lature had in mind.

In my opinion, therefore, it is not within the power of your
commission to select, as a site for the hospital, any tract of
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land not owned by the state at the time ch, 305 was enacted,
or at least at the time your board first began considering the
selection of the site.

RMI-I

Automobiles—Motor Cycles—Bicycle with motor attach
ment must be licensed as motor cycle.

■ July 14, 1921.
Lancelot A. Gordon,

Assistant Secretary of State.

You have asked the question whether bicycles with motor
attachments must, be licensed. In other words, are they in
cluded in the provision of sec. 1636-47, which provides:

"No automobile, motor cycle or other similar motor vehi
cle shall be operated, ridden or driven along or upon any
public highway of this slate," etc.

The question confronts us whether a bicycle with a motor
attachment comes within the terms "no automobile, motor
cycle or other similar motor vehicle." The distinguishing
feature between a motor cycle and a bicycle is that the former
is propelled by a motor while the latter by human power.
When a motor is attached to the latter the .distinguishing
feature is eliminated and the bicycle becomes a motor cycle
or similar motor vehicle. In Dunkelharger v. McFerren, 149
111. App. 630, it was held that a motor cycle is included within
tlie language of a statute which imposes certain obligations
upon a person driving an automobile or other conveyance of a
similar type or kind. The court said:

"These words as used in the statute are not of intricate or
doubtful meaning, but are of general use. A motor cycle is
propelled by the same power as an automobile, the use of
which power causes the same loud and rapid explosion. It
moves with kindred speed and when not pi-opelled by human
power, has many of the general features of an automobile;
the main difference being that it runs on two wheels instead
of four. If two motor cycles should be fastened and oper
ated together side by side for the purpose of carrying passen
gers there would be no question that the vehicle so con
structed would be of a type or kind similar to an automobile,
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and yet if defendant in error's contention be correct, such
contrivance ceases to be of sucli kind or type when separated
into two distinct conveyances."

Our statute is broad in its terms, and, in my judgment, it
would be a perversion of the plain meaning of the words
used to say that a bicycle with a moi.or attachment is not a
motor cycle or other similar motor vehicle.
JEM

Public Health—Embalmers—Under sec. 1409-1, Stats.
1921, slate board of health has power to issue only one kind
of license to undertakers, funeral directoi's and embalmers
and may not make any classification as between embalmers
and undertakers.

July 14, 1921.
Dr. C. a. Harper,

Slate Health Ojficer.

In your letter of July 12 you inquire as to the interpreta
tion to be given to certain features of ch. 464, Laws 1921, re
lating to the licensing of embalmers. This chapter repeals
sees. 1409-1, 1409-3, and 1409-5 of the embalmers' license

law, and enacts in place of these sections three new sections
bearing the same numbers.

The new act at certain points refers to undertakers and
funeral directors, as well as embalmers, and your first
question is whether undertakers and funeral directors consti
tute one class and arc to be given one kind of license, while
another kind is (o be given to embalmers, and whether you
are empowered to make a different set of rules and regulations
for undertakers and funeral directors than for embalmers.

The original law relating to embalmers' licenses, enacted in
1905, contains no reference whatever to undertakers or

funeral directors. In 1911 a new section was added to the

law, section 1409-10, which provides that if "any licensed
undertaker" violates certain provisions of tlie law he shall be
fined, and upon a second offense his license shall be revoked
and he shall not again embalm human bodies "until rc-
licensed at a regular examination for the licensing of under-
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takers." It is apparent that in this law of 1911 the terms
"undertaker" and "em.balmer" are considered to be synony
mous, since the law refers to licensed undertakers, whereas
the only kind of licenses that existed were embalmers' li
censes.

Bearing in m.ind this prior legislative indication of the
identity between undertakers and embalmers, we come to
the examination of the new law of 1921.

Sec. 1409-1, subsec. 1, empowers your board to determine
the qualifications necessary for properly embalming dead
human bodies and disinfecting the premises where such
bodies may have been, and to adopt rules governing the
education, examination, and licensing of funeral directors
and embalmers. You are to appoint a committee of examiners
for the examining of embalmers, and you are to issue an
cmbalmer's license to all who pass the examination. The
statute then provides that it shall be unlawful^for any
person

"not a licensed undertaker, funeral director or embalmer, as
herein provided, to act as an embalmer, assistant embalmer,
undertaker or funeral director,"

and any one practicing the art of embalming, or holding
himself out to the public as an undertaker, embalmer, or
funeral director without a license is guilty of violating the
statute.

Subsec. 2 defines what embalming consists of; provides
that the placing of certain em.balming fluids upon a dead
body without an emhalmcr''s license shall constitute prima
facie evidence of a violation of Ihe law; and then provides:

"* * * Any undertaker or funeral director who on Janu
ary 1, 1921, was engaged in the undertaking business shall
be licensed by the slate board of health without examina
tion * *

Subsec. 3 prohibits "any licensed embalmer, funeral di
rector or undertaker" from employing a student embalmer
unless he has been registered as such; and subsecs. 4 and 5
relate to the registiy of student embalmers.

Subsec. 6 fixes the qualifications of persons for obtaining an
embalmer's license. One of these qualifications (d) consists
of
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"two years of practical instructions in embalming and disin
fecting under a licensed embalm.er or eml)almers, in all cases
of embalming incident to said undertakers' ordinary busi
ness."

Sec. 1409-3 provides the method of making application
for an embalmefs license and the fee therefor.

Sec. 1409-5 provides for the renewal of embalmers' li
censes.

From the foregoing review of the new law, it seems pretty
clear that the legislature did not intend to create any classi
fication of undertakers and funeral directors, as distinguished
from embalmers. I have already called attention to par. (d),
subsec. 6, sec. 1409-1, wherein the words "undertaker" and
"embalmer" ai*e used synonymously. In the sam.e way, the
provision for the licensing of undertakers or funeral directors
without examination in certain cases contains p provision for
payment in such cases of "the fee prescribed by secUon
1409-3;" but the fee therein prescribed '^s the fee for an
embalnier's license. The legislature evidently intended to use
the words interchangeably. Furthermore, all the provisions
for making the application for licenses, the holding of ex
aminations and the issuance and renewal of licenses relate
solely to embalmers' licenses, and there is not a single pro
vision in the law which would furnish any guide as to the
qualifications of undertakers or funeral directors, as distin
guished from embalmers. This fact alone is strong evidence
that the three terms are intended to mean the same thing, for
if your board were given the power to determine for itself
who should and who should not be licensed as undertakers
and funeral directors, without any intimation by the legis
lature as to what qualifications they should possess, the
validity of the new law would become very doubtful, under
the rule of State v. Burdge, 95 Wis. 390. Furthermore, there is
no provision of the statute which would authorize you to
provide for the holding of any examinations to determine the
qualifications of undertakers. The only examinations to be
held are those conducted by the "committee of examiners for
the examining of embalmers," and to all persons who success
fully pass those examinations your board is to issue an
"embalmer's license."

26
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Under the new law, therefore, either we mnst construe
undertaker, funeral direclor, and embalmer, as synonymous
terms or we must hold that the law contains full directions for
the examining of embalmers and for the qualifications to be
required of them, but contains no directions at all as to
undertakers and funeral directors. The only logical conclu
sion to be reached is that the three teiTn.s were intended by

the legislature to be synonymous; that only one kind of
license is to be issued, and all persons who desire to follow
the occupation of either an undertaker, funeral director, or
an embalmer must have such a license.
Your second question is whether the provision in subsec. 2,

sec. 1409-1 to the effect that any undertaker or funeral di
rector who, on January 1, 1921, "was engaged in the under
taking business" shall be licensed without examination, ap
plies only in favor of persons who were in business for them
selves on January 1, or whether it applies to all persons en
gaged in undertaking, regardless of their financial interest in
the business. I am clearly of the opinion that the word
"business" in this subsection refers merely to the occupation
itself and not to any financial interest the individual may
have in it. The purpose of the law is to confine the business of
embalming and undertaking to those who have the qualifica
tions set forth in subsec. 6. To grant a license without ex
amination to a person who was in business for himself on
January 1 and to deny it to an equally qualified embalmer
who was working for some one else on that dale would be a
most unreasonable discrimination, and it would be very diffi
cult to sustain under the 14th amendment to the federal con

stitution.

Webster defines business as:

"That which busies, or engages time, attention, or labor,
as a principal serious concern or interest. Specif.: a Con
stant employment; regular occupation; work; * * * i) Any
particular occupation or employment habitually engaged
in, * *

I am satisfied that this is the definition of business that was

contemplated by the legislature in the statute under con
sideration.

RMI-I



Opinions of the ArroHNEv-GENERAL 803

Courls—Dairij and Food—Jnjundions—Cr.ns of "corn
syrup" while on shelves of retail grocer in Wisconsin are not
in interstate commerce and are not within sco])e of injunction
of federal court restraining dairy and food commissioner
from interfering with sale of such corn syrup in interstate
commerce.

Injunction against dairy and food commissioner in his
official capacity binds his successor.

Injunction issued by federal court for western district of
Wisconsin, purporting to restrain all district attorneys in
Wisconsin, applies throughout state and not m.erely in
western district.

July 15, 1921.
Honorable J. Q. Emery,

Dairy and Food Commissioner.

In your letter of June 21 you direct my attention to the
injunction cnteied on April 5, 1915, against your predecessor,
George J. Wciglc, in an action brought by the Corn Products
Refining Company, restraining him ̂ form enforcing, in
certain ways, the provisions of ch. 657, Laws 1913, which is
sec. 4601-lo, Stats.

Sec. 4601-lfl requires all syrup which contains glucose to
be so labeled as to show plainly the percentage of glucose and
the percentage of other substances. An earlier statute of this
state, which required a somewhat similar label and at the
same time prohibited the use of any oilier label, had been
held invalid by the United States supreme court mMcDermoit
V. Slate, 228 U. S. 115, as an interference with interstate com
merce, for the reason that a different form, of label had been
approved by the federal authorities under the federal pure
food law. In entering the decree of April 5, 1915, against Mr.
Weigle, Judge Sanborn held (221 Fed. 988) that the law of
1913 requiring a label in addition to the one approved bj^ the
federal authorities was as much an interference with inter
state commerce as the previous law requiring the removal
of the label approved by federal authorities. The difference
between the federal label and the label required by the Wis
consin law of 1913 is that the federal authorities permit the
substance in question to be called corn syrup, while the
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Wisconsin law, as already mentioned, requires it to be called
glucose.
Your first inquiry is whether, if the Corn Products Re

fining Company begins using labels that arc not identical
with those referred to in the injunclional decree, sec. 4601-la
will come into full force as against the products bearing the
modified labels. In order to answer this question it is neces
sary to examine the provisions of the decree in detail.
The decree consists of a general restraining order, followed

by three numbered paragraphs of particularization. The
general order enjoins Mr. Weigle from putting in force the
law of 1913

"against complainant or its jobbers or retailers, for the sale
in mterstate commerce of the syrup mixtures referred to in
the bill of complaint."

The first numbered paragraph enjoins him from enforcing
the law of 1913

"in so far as said chapter forbids or has the effect to forbid
the sale in interstate commerce"

of syrups mixed with glucose but not labeled as glucose

"when the same is or are already distinctly branded, tagged
or labeled with one of the plaintiff's labels—true copies of
which are attached to and made a part of the bill of com
plaint, marked Exhibits C, D, E and F—placed thereon by
or for said plaintiff before the same was introduced into in
terstate commerce in another state than Wisconsin."

The second numbered paragraph enjoins him from enforcing
the act of 1913

"in so far as such act forbids or has the effect to forbid the
sale in interstate commerce"

of the plaintiff's mixtures, not labeled as glucose, against any
Wisconsin jobber who purchased such products from another
Wisconsin jobber for selling by the case to Wisconsin re
tailers, the cans in such case bearing at the time of such sale
one of the labels marked Exhibits C, D, E and F, and such
labels having been affixed to the cans prior to their shipment
info Wisconsin. The third numbered paragraph enjoins him
from enforcing the law of 1913
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"in so far as such act forbids, or has the effect to forbid, the
sale in interstate commerce"

of the plaintilT's mixtures not labeled as glucose, against any
Wisconsin retailer selling such products by the single can,
where the can bears one of the labels of which copies are
attached to the complaint, whether such retailer purchased
the cans from a jobber in Wisconsin or elsewhere or from
the plaintiff itself, the labels having been affixed on the cans
before they were shipped into Wisconsin.

Thus the three paragraphs of particularization, like the
general paragraph that precedes them enjoin the enforce
ment of the law of 1913 only in so far as that law would
interfere with the sale of plaintiff's products in interstate
commerce; and the paragraphs numbered 1 to 3 relate to (1)
enforcement against plaintiff's products in general, (2) en
forcement against jobbers, and (3) enforcement against
retailers.

The three numbered paragraphs are operative in favor of
the plaintiff only in those cases where the cans arc labeled as
per Exhibit C, D, E or F, but the general paragraph which
precedes the numbered paragraphs contains no such limita
tion. Hence, as against the three numbered paragraphs, you
will not violate the decree if you enforce the law of 1913 with
respect to cans Avhose labels are substantially different fiom
the labels that constitute Exhibits C, D, E and F, but in so
enforcing the law of 1913 you will still be violating the general
paragraph of the injunction if the goods against which you
enforce the law are in inlereslate commerce at the time.

This leads to the inquiry whelher cans of syrup that have
been removed from the packing boxes and are standing on the
shelves of a retail grocer are still in interstate commerce.
Judge Sanborn held that they were, basing his opinion on the
McDermott case. It appears clearly, however, from the subse
quent case of Weigle v. Cmrlis Bros. Co., 248 U. S. 245, that
Judge Sanborn's view on this subject was erroneous. It was
there held that the McDermott case decided nothing at all as
to when the goods ceased to be in interstale commerce, but
merely decided that even after interstate commerce had ceased
the stale could not require the destruction of the evidence
(i. e., the label) which would assist federal officers in de-
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temiining whether the goods, while in interstate commerce,
had violated the federal law. It was expressly held that as
soon as interstate commerce ceases the control of the state

over the goods is complete and the state may prohibit what
congress did not sec fit to forbid. It is veiy clear, from this
decision and the earlier cases to which it refers, that by the
time a can of syrup reaches the retail grocer's shelf, it is no
longer in interstate commerce; and since that is true, and
since evei'y paragraph of Judge Sanborn's injunction is di
rected solely against interference with sales in interstate
commerce, it follows that there is nothing in the injunction
that would prevent you from enforcing the state law against
retail grocers.

My answer to your first question, therefore, is (1) that if
the cans are not labeled substantially as per the exhibits re
ferred to in the injunction, you will not be violating the
numbered paragraphs of the injunction if you enforce the state
law against a retailer having such cans; (2) that even if the
labels on the cans do not correspond to the exhibits referred
to in the injunction, you will be violating the general para
graph of the injunction if you enforce the state law against
tlie sale of such cans while they are in interstate commerce;
and (3) that the cans, after they have been taken from the
shipping boxes and placed on the shelves of the retailer, are
no longer in interstate commerce, and you will neither violate
the injunction nor render yourself liable to be enjoined in a
new action if you enforce the state law against the retailer
having such cans.

Your second question is whether the injunction would
prevent you from enforcing the law of 1913 against the prod
ucts of anyone other than the Corn Products Refining Com
pany. This question is answered in the negative. The in
junction protects only the products of that company. Of
course, if you should seek to apply the state law to the
products of other companies at a time when those products
were in interstate commerce, you would render yourself lia
ble to be enjoined at the suit of such other companies.
Your third question is whether the injunction against Mr.

Weigle is binding on you as his successor. The general para
graph of the injunction purports to restrain Mr. Weigle
from enforcing the Wisconsin law as "Dairy and Food Com-
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missioner of Wisconsin, or otherwise." The numbered
paragraphs of the decree purport to enjoin "the defendant,
and each of his agents, servants, assistants and attorneys"
and

"all district attorneys of the state of Wisconsin, acting under
the direction of the defendant as Dairy and Food Commis
sioner of the state of Wisconsin."

The successor of Mr. Weiglc is nowhere mentioned in the
decree, but Mr. Weigle is referred to in his ofTicial capacity
as dairy and food commissioner. I think there is no doubt
but that there is such privity of interest between Mr. Weigle
and yourself that the injunction binds you as his successor.
The supreme court of the United States has laid down the
broad rule:

"To render a person amenable to an injunction it is neither
necessary that he should have been a party to the suit in
which the injunction was issued, nor to have been actually
served with a copy of it, so long as he appears to have had
actual notice." Re Lennon, 166 U. S. 548, 554.

While all the cases I have found in which this rule has been

applied are cases where the person violating the injunction
was an employe of the person enjoined, rather than his suc
cessor in office, I think the only safe assumption to make is
that this sam.c rule would apply to a successor in office and
that the injunction is binding upon you.
Your fourth question is whether the district attorneys re

ferred to in the injunction are only the district attorneys of
counties within the western district of Wisconsin, or whether

all the district attorneys of Wisconsin are included. The
language of the decree broadly includes "all district at
torneys of the state of Wisconsin" when acting under the
direction of the dairy and food commissioner. It has been
held that a federal court has power to issue injunctions for
bidding the doing of acts beyond the territorial jurisdiction
of the court. L. Jc N. R. Co. v. Western Union Tel. Co., 207
Fed. 1; Long v. Southern Express Co., 201 Fed. 441. In my
opinion the injunction binds every district attorney acting
under direction of the commissioner in any part of Wisconsin,
so long as such district attorney has actual knowledge of the
injunction.
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Your fifth question is whether, in view of the decision of
the United vStates supreme court in Weigh v. Curtice Bros.
Co., 248 U. S. 245, the lost paragraph of the decree, which ex
pressly holds Ihe law of 1913 valid as to internal commerce of
Wisconsin, conllicts with the preceding portions of the decree,
which forbid the enforcement of the law against retailers
selling by.the single can to consumers. In my opinion there is
no conflict, for the reason that the provisions with respect to
sale by retailers arc specifically made applicable only to
"the sale in interstate commerce." When it is once de

termined, as to any particular can of syrup, that it is no
longer in interstate commerce, then the final paragraph of the
decree becomes applicable, and you are at liberaty to enforce
the Wisconsin law against the sale of that can. As already
pointed oul, the Curtice Bros. Co. case has greatly clarified
the law as to when the goods pass out of interstate comm.erce
and become subject to state regulation.
HMH

Intoxicating Liquors—Proposed city ordinance regulating
places where nonlntoxicating liquors are sold, approved.

July 15, 1921.
C. A. Ingram,

District Attorney,
Durand, Wisconsin.

You have submitted to me a proposed ordinance for the
city of Durand, and you inquire whether this ordinance may
be sustained, in view of the regulatory provisions contained
in sec. 5 of the same.

Said sec. 5 provides:

"No person licensed under this ordinance shall have in his
possession, in, on or about said premises covered by his said
license, any intoxicating liquor, nor shall any such person
permit or maintain at any time a disorderly, riotous, inde
cent or improper house, nor shall any such person permit
gambling in any form, whatever or the use of slot machines
or other gambling devices of any kind whatever in, upon or
about said premises covered by said license or within or upon
any appendage thereto or room or place connecting or in con
nection therewith."
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If your cily is under the general charier, then, under sec.
925-52, subd. (1), Stats. 1919, it is authorized to

"grant licenses for and regulate groceries, tavern keepers,
keepers of ordinaries, saloons, victualing houses or other
houses or places for the selling or giving awaj'- of spirituous,
vinous or fermented liquors."

The regulations contained in said sec. 5 are provisions
which are already contained in the stale laws and are ger-
maine to the question under consideration. I believe they are
reasonable and will be sustained by the courts.
The provision in sec. 6, however, making the offender

guilty of a misdemeanor and imposing imprisonment in the
county jail, as a general rule, is not permitted in city ordi-
dances. This question, however, I have not investigated.
JEM

Appropriations and Expenditures—Mortgages, Deeds, etc.—
Incumbrances—Normal Schools—-Board of normal regents
may buy land that is subject to private or public right of way.
Such easement is neither lien nor incurobrance under sec.
20.38, subsec. (10), par. (g), Stats. " ̂

July 16, 1921.
Board of Regents of Normal Schools.

The city of Superior offers to donate two lots as a site for
the normal school gym.naslum at that city, on condition that
you buy two nearby lots from the Land & River Company.
The lots to be purchased are included in a tract of land upon
which you have a purchase option from said company. The
company is willing to sell these lots on the basis of the option
price, prorated, but insist on reserving a right of way across
two lots for access to the other lots under option, till such
time as the state shall have purchased the whole tract. You
have passed a resolution favorable to such action, but the
opinion of this department is requested as to the matter of
the effect of the easement reserved, upon the validity of the
transaction. The question raised is the power of the board to
buy these lots subject to such easement. The foregoing facts
appear in a letter dated July 11, 1921», from Regent Clough

X V'
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Gates to your secretaiy\ Accompanying that letter is a
form of deed prepared by the land company to carry out the
purpose before stated.

It is the opinion of this department that you may legally
do what is proposed, and that the easement reserved in said
deed is not in violation of the statute which determines your
power to acquire land at the Superior normal school. It is
suggested, however, that the form of deed be modified by
adding thereto, at the end of the reservation clause, the fol
lowing words,

"but said easement shall expire and absolutely terminate
when said grantee shall have acquired such title to said lots
to which it is appurtenant."

The letter and form before referred to are herewith re

turned.

Par. (g), subsec. (10), sec. 20..38, Stats., makes an appro
priation to you to purchase land for the Superior normal
school but provides

"that no part of this appropriation shall be used as a down
payment, or part payment on the purchase of land, but only
for acquiring the full legal title in fee, without lien or incum-
brance."

The suggested deed would convey "the full legal title in
fee."

"An easement is a liberty, privilege, or advantage without
profit which the owner of one parcel of land may have in the
lands of another; or to state it from the opposite point of
view it is a service which one estate owes to another—or a
right or privilege in one man's estate for the advantage or
convenience of the owner of another estate."

It is an incorporeal right. 14 Cyc. 1139.
So it only I'emains to determine whether this easement of a

right of way is a "lien or incumbrance" within purview of the
statute. A lien is a lie that binds property to a debt or claim
and which may be taken in satisfaction of the debt or claim.
A right of way is obviously not a lien. I think that the word
"incumbrance" is used in very much the same sense and has
the significance ordinarily attached to it. It at once suggests
a mortgage or a judgment or some right outstanding which
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mpy deferi Ihe title ?.nd wipe out Ihc state's rights. If this
deed is accepted the state gets the title absolutely. There is
no reservation or right which can defeat that title. Certainly
the statute was not intended to prohibit all casements from,
lands that you might purchase with this appropriation. The
statute was intended to prevent buying lands on part credit
or by indirectly incurring indebtedness through the acquisi
tion of lands that were subject to mortgage or other liabil
ities which might impair the title acquired.
In Wisconsin a lot owner takes title to the center of the

street, and I take it that the two lots you propose to purchase
front on a public street or alley, and therefor extend to the
center of those public ways, and to that extent those lots are
subject to the street or highway easem.ent. Were you pro
posing to acquire acreage through which an ordinary public
highway runs, there would be no hesitation about making
the purchase because of any doubt that might arise from the
existence of that easement, and that would be true if there
was a railroad right of way across the tract. In the convey
ance of lands in Wisconsin, it is unnecessary to make men
tion of such easements. They are not considered incum.-
branccs. Their existence docs not breach the warranties con

tained in the deed.

• Furthermore, should the tract which the state purchases
leave the grantor the owner of land which would, through
such sale, be excluded from, all public highways, a right of
way by necessity would arise, even though no mention was
made of it in the deed. Miller v. IIoeKchkr, 126 Wis. 263;
Galloivoij V. Bona^leel, 05 Wis. 79; Dillman v. nojjmnn, 38
Wis. 559.

I conclude that if the board may lawfully purchase lots or
lands where the title is subject to a perpetual public highway
easement and may acquire lands where a private easement
by necessity would arise through operation of law, it may
purchase lands where the deed of conveyance makes express
reservation for a tenrporary right of way appurtenant to
specific lands.
EEB
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Armories—Public Officers—A rmorii Board—Under sec.
21.615, Slats., aiithoriziniJ armory board to use certain
funds for "acquisition" of armories, board may use such
funds to pay olT encumbrances on armories already owned by
state.

July 18, 1921.
Honorable 0. Holway,

Adjutant General.

Subscc. (2), sec. 21.615, Stats., empowers the armory
board to expend certain sums each year

"in aid of the construction of an armory or armories for an
organization or organizations of Wisconsin national guard or
in the acquisition of such armory or armories, * *

Subscc. (4) empowers the board to accept an encumbered
title to such property. You have asked my opinion whether,
having acquired such encumbered property, the board may
devote some of the moneys available under subsec. (2) to
paying olT the encumbrance.

Stated in anotlier way, the question is whether money used
to pay off a mortgage on property can be said to be used in
the "acquisition" of the property. The question might be
answered either way, depending whether a strict or a fairly
liberal construction of the word "acquisition" is deemed
proper in the particular case. The question is one of legis
lative intent. Certainly the payment of a mortgage on prop
erty already owned and possessed does not constitute the
original acquisition of the property, but, just as certainly it
does result in the acquisition of a more secure title than was
had before.

The decisions of the courts on the meaning of "acquire"
and "acquisition" are not particularly helpful because they
in all cases depend upon the judicial view of what the legis
lature meant in the particular cose. Thus in Potter v. Rio
Arriba L. & C. Co., 17 Pac. 609, the supreme court of New
Mexico held that an act of congress prohibiting aliens from
"acquiring" lands in the territory of New Mexico could not
have been intended to prevent them from, perfecting an al
ready existing equitable title by adding the legal title to it,
and in that case the "acquiring" was done when the equit-
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able title was obtained. On the other hand, the courts of
Vermont and Virginia have held that, within the rreaning of
a statute relating to the powers of married women over
property "acquired" during marriage, a legacy or inheritance
to which a woman was fully entitled before her marriage,
from an estate which was not finally closed until after her
marriage, was not "acquired" until the latter time. White v.
Waiie, 47 Vt. 502, Alexander v. Alexander, 7 S. E. 335.
Bouvier, Law Dictionary, defines "acquire" as "to make
property one's own; to gain peimanently;" and he defines
"acquisition" as "the act by which a person procures the
property in a thing."

It is my opinion that neither the letter nor the spirit of
the statute would be violated by use of your funds for paying
oiT the mortgage; in fact, it seems to me that the contrary
conclusion would lead to results never intended by the legis
lature. When the state buys land subject to a pre-existing
mortgage but does not agree to pay the mortgage, the pur
chase does not create an indebtedness on the pail of the
state, Connor ik Marshfield, 128 Wis. 280. But when the
mortgage falls due, it cannot be renewed without creating
state indebtedness, and that is something that your board has
no power to do; even the legislature itself cannot create a
state debt without complying with the formalities pre
scribed by sec. 6, art. VIII, Const. Thus, if you have an
encumbered armory and the encumbrance falls due, the only
way to avoid foreclosure of the encumbrance is lo pay it oIT,
unless the mortgagee will voluntarily accept some form of
renewal in which any liability on the part of the state is ex
pressly negatived. I am. satisfied that the use of your funds
for this purpose is within the authorization granted by the
statute.

RMH
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Counties^Criminal Law—Indigenty Insane, etc.—County
court has no jurisdiction to commil to state hospital at
Mendota insane person who is in custody under criminal
charge at time jurisdiction of county court is first invoked.

July 19, 1921.

E. S. Jedney,
District Attorney,

Black River Falls, Wisconsin.

In your letter of July 18 you state that a resident of your
county is under arrest for murder, that the murder was com
mitted while the accused was insane and an insanity plea
will be made on his behalf, and that you understand an
effort is to be made to have the county judge take jurisdic
tion, examine the man as to his sanity, and commit him. to the
hospital at Mendota. You ask whether the county judge has
jurisdiction in the matter and whether you are justified in
instructing the sheriff not to surrender tlie man on order of
the county judge.

In my opinion, the county judge has no jurisdiction in a
case such as this. Sec. 4697, Stats., provides for pleas of
insanity in criminal cases when the accused or some person
on his behalf informs the court, prior to the commencement
of the trial, that the accused was insane at the time the of
fense was committed. If the accused, upon trial of this issue,
is found insane, he is to be committed by the court to the
central state hospital for the insane, which, under sec. 51.21,
is the hospital for the criminal insane at Waupun. 11 is
clearly contemplated by sec. 4697 that insane criminals shall
have a trial in the criminal court on the issue of insanity and
shall not in any event be sent to Mendota.

Sees. 51.01 to 51.06, Stats., relating to the examination and
comm.itment of insane persons by county judges do not, it is
true, expressly except from their operation the cases of per
sons who are held for crime, but it is very apparent from an
examination of these sections that they are not intended to
supersede the special provisions made by sec. 4697 in the case
of the criminal insane. For instance, sec. 51.04 provides that
the county judge in a case brought before him, may order the
supposed insane person detained, but not in
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"any place established for the confinement of criminals or in
any poorhouse, unless it shall appear to the judge that con
finement therein is essential to the safety of such person or
some other person or persons or to the maintenance of the
public peace and safety; and the period of confinement under
this section shall not exceed ten days unless otherwise or
dered by the judge."

This provision obviously is not intended to apply to persons
who are already confined upon criminal charges.
Furthermore, it is to be noted that the duties of the county

judge, in cases properly brought before him, are mandatory.
Upon receiving an application from three citizens of the
county, the judge must appoint examining physicians and, if
the person is adjudged insane, the judge must commit him
to the state or county hospital. If the county judge were held
to have jurisdiction in the case of an insane person accused of
crime, then any three citizens of the county could set pro
ceedings in motion which would absolutely oust the criminal
courts of the jurisdiction expressly given them in sec. 4697,
and the result would be that no insane criminal would be

committed to the hospital for criminal insane at Waupun if
his friends chose to have him committed to the Mendota

hospital instead.
It appears clearly that the provisions of sees. 51.01 to

51.06, relating to the powers and duties of county judges,
have no application to cases that are specifically covered by
sec. 4697 and, that being the case, you are justified in advis
ing the sheriff not to surrender the alleged insane person
until and unless he shall be discharged from custody in the
criminal proceedings now pending.
RMH

Automobiles—Ordinary passenger automobile used to haul
trailer does not require motor truck license.

July 20. 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.
In your letter of July 18 you ask whether a truck license is

required for an automobile which is used to pull a trailer
carrying milk to a cheese factory.
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On the assumption that the automobile itself is an ordinary
passenger automobile, your inquiry is answered in the nega
tive. Subsec. 5, sec. 1636-47 m,akcs a distinction, for regis
tration purposes, between (i) automobiles and molor cycles,
and (2) motor trucks, motor delivery wagons and passenger
automobile busses. The mere fact that an automobile is

drawing a trailer does not make the automobile itself a motor
truck or a motor delivery wagon. The trailer is, undoubtedly,
a truck or wagon, but as it contains no motor, it requires no
license.

The foregoing answers your further question as to whether
the trailer may be loaned to the owner's neighbors, to be used
by them in delivering stock to surrounding towns. The
trailer needs no license and the automobiles which draw it, if

ordinary passenger automobiles, require only automobile
licenses and not truck licenses.

RMI-I

Automobiles—^When title to automobile passes by descent
or by will, no new registration of autmobile is required.

July 20, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of July IS you ask whether, in case the
owner of an automobile dies and the machine remains in the

family of the deceased, it is necessary to have the license
transferred to the mem.ber of the family who succeeds to the
ownership of the machine.

Sec. 1636-47, subsec. 1, provides that no automobile shall
be operated along any public highway nor shall the owner
perm.it the same to be so operated unless it shall have been
registered. There is nothing in this subsection that requires
any change of registration upon change of ownersliip. Subsec.
9 provides that in case of sale, it shall be unlawful for the
seller to permit the use of, and it shall be unlawful for the
buyer lo use, the number plate under which the machine has
theretofore been registered. This subsection relates only to
the case of sale and does not include the passing of title by
descent or by will. There is no other provision of the regis-
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tration law that alTects the subject, hence my conclusion is
that an automobile which has once been registered during a
given year does not require any further registration in that
vear if it changes hands by methods other than a sale.
RMH

Consiitutional Law—Indians—Taxation—Question: Can
congress exempt from, state taxation lands purciiased by an
Indian with trust funds, which lands were subject to state
jurisdiction when acquired?

Till such question is authoritatively answered, those lands
should be taxed.

July 20, 1921.
George F. Merrill.

District Attorney,

Ashland, Wisconsin.

It appears from your letter of July 19, 1921, and corre
spondence transmitted with it that dispute has arisen over
the taxability of lands owned by Indians. A typical case is
mentioned. Forty acres of land, privately owned and subject
to taxation, was purchased by or for Lucy Haskins, an
Indian, and paid for from moneys received for timber cut
from her allotment. The deed is signed by the Indian grantee
and contains a clause or provision to the elTect that the
grantee, for valuable considerations and for being permitted
to purchase, agrees with the president of the United States,
not to sell, nortgage or incumber the land purchased for
twenty-five years without the president's consent, and that
the purchase price was received from the sale of timber from
the grantee's allotment.
The interior department officials.contend that this land is

exempt from stale taxation, and call attention to the fact
that the United States district court for Idaho and the

district court fo the tenth judicial district of Minnesota have
held that such lands are beyond the state's taxing power and
cannot be subjected to taxation.
The land of Lucy Haskins has been taxed and the taxes

paid. Demand was made July 6, 1921, upon the Ashland
county treasurer, by P. S. Everest, superintendent of La
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Pointe Indian agency, for repayment to Lucy Raskins of the
taxes heretofore paid by her. With reference to the question
as presented, you say:

"I have laken the position that the Indian department
could not add such a provision to a deed where Indians
bought lands and exempt them, from taxation."

It is the opinion of this department that you have taken
the proper stand in the matter. Wliilc there m.ay be doubt
upon what the law of the suiiject is, the taxing authorities of
the state should insist on taxing such lands until there is a
decision by the Wisconsin supreme court or the United States
supreme court holding such lands to be nontaxable.
There arc decisions by the inferior federal courts which

hold that the state m.ay not tax lands held under the condi
tions stated, and the chief clerk refers to such a decision.
The case of United States v. Countij of Nez Perce, which he
mentions is reported in 267 Fed. 495. Upon such exam.ina-
tion as I have given I he question, I conclude that it is still an
open one in the supreme court of the United States. In
McCurdy v. United States, 246 U. S. 263, the question was
raised but was not determined. The court said that the con
stitutional question of the power of congress to exempt from,
state taxation land purchased for a tribal Indian, which, when
acquired, was part of the private property subject to state
taxing power.

"was properly raised below, and was passed upon there. We
have, however, no occasion to consider it; since all questions
involved in the case are before us * * * and there are other
grounds on which the decree must be reversed" (p. 269).

If this land is subject to taxation it would invalidate the
assessment to omit the land from the roll. Therefore it is
proper to include all lands of that class in the assessment and
tax roll, and claims for repayments on the ground that such
taxes, when paid, were illegal exactions, should be denied
until the court has fmally passed upon the (jucstion. Should
the claim of Lucy Raskins or any other like claim be carried
to the courts, you are advised to see that a proper record is
made, and in the event of an adverse decision by a lower
court, to take an appeal. This olTice will co-operate and
render every assistance in its power.

*
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At present litigation is pending in Monroe county which
involves the ciiiestion here considered. It is expected that the
Monroe county case will be carried at least to the Wisconsin
supreme court.

It is my opinion that the state should prevail. Privately
owned lands in Wisconsin, subject to state taxation, ought
not to be withdrawn from, taxation without the consent and
even over the protest of the stale. The lands now owned by
Lucy Maskins were formerly subject 1 o taxation, and perhaps
were at one time owned by the state. The state constitution
says:

"The people of the state, in their right of sovereignty, are
declared to possess the ultimate property in and to all lands
within the jurisdiction of the state; * * Sec. 3, art. IX,
Const.

Her lands were certainly within the jurisdiction of the state,
and the state has never consented to have the sam.e with-
drawm therefrom. It could be taken under the power of
cm.incnt domain.

EEB

Intoxicating Liquors—Nonintoxicating Liquors—Drinks
that contain no alcohol may be sold without license.

License may be surrendered.
Nonintoxicating beverage m.cans same as nonintoxicating

liquor.
It is left to discretion of town or village board and city

council to grant licenses.

July 21, 1921.

Frank W. Calkins,

District Attorney,
Wisconsin Rapids, Wisconsin.

In your letter of July 15 you have submitted a number of
questions, which I will answer in their regular order:

"First. Does a person who sells S9ft drinks such as pop,
root beer, orangeade, etc., containing no alcohol, come
within the provisions of ch. 441, laws of 1921, and does such
a person need a perm.it or license and can such a person mam-
tain screens and curtains in his place of business?"
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If the said drinks do net contain alcohol in any degree, then
no license is required and they can be sold without a license.
The provisions of ch. 441 relative to screens and stalls do not
apply in such a case. It is only when the license is issued to
sell alcoholic beverages that no stalls or screens are per
mitted. See ch. 441, sec. 1, siibsec. (30).

"Second. Can a person who has applied for and obtained
a license for the sale of nonintoxicating liquors, surrender his
license at any time and thereafter sell soft drinks containing
no alcohol?"

The person who has a license to sell nonintoxicating
liquors may surrender the same by delivering it to the clerk
of the town or village, and I would suggest in order that there
may be no misunderstanding about it that he write across the
face of it above his signature: "All rights hercundcr are here
by relinquished," or words to that effect. After the license
has been surrendered the party may of course sell, in the
same place, soft drinks that do not contain intoxicating
liquors in any degree.

"Third. Does the term, 'nonintoxicating liquor' as used
in sec. 1, subscc. (m) of said act mean the same as 'nonintoxi-
catim? beverages' as used in section 29 of said act?"

The word "beverage" was used inadvertently and was in
tended to convey the sair.e rr.eaning as "liquor." The revisor
has informed me that ch. 590, laws of 1921, corrects this
mistake and substitutes the word "liquor" for the word
"beverage."

"Fourth. Sec. (29) reads 'Each town board, village board
and common council may grant licenses to such persons as
they deem proper.' Does that mean that it is optional with
the council or the town or village board whether or not they
issue licenses and in the event that the authorities do not
grant licenses can nonintoxicating beverages be sold or kept
for consumption on the premises where sold and docs section
30 in regard to bars, curtains, etc., apply?"

It is left to the disci'ction of the town or village boards and
city council to grant licenses, and if they refuse to do so then
nonintoxicating liquors cannot be sold to be consumed on the
premises, but nonintoxicating liquors may be sold without a
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license in bottles or other containers not be to consumed on

the premises when sold without such license. Subsec. (30),
sec. 1, cli. 441, laws of 1921, referring to standing bars,
stalls and screens, applies only to persons having a license
for the sale of nonintoxicating liquors.

JEM

Commerce—Trading Stamps—Soap label containing pre
mium offer does not violate sec. 1747/??, Stats., if it distinctly
states that oITer is not good in Wisconsin.

July 21, 1921.
Honorable J. Q. Emery,

Dairy and Food Commissioner.

With your letter of July 20 you submit a form of label used
by a soap manufacturer, and ask whether the use of this
label on soap sold in this slate violates the trading stamp law,
which is sec. 1747/n, Stats.

The central portion of the label reads "Beach's Premium
Coupon North West Soap." At the bottom of the label is
contained the following:

"Premiums. Mail us a two-cent stamp and 100 center
panels containing the words Premium Coupon and we will
mail you postage prepaid 3 cakes of perfumed toilet soap
Maple Leaf, that sells at the stores at 10^ a cake. If desired
we will gladly substitute Beach's Tar Soap for one or more
cakes of Maple Leaf."

Then follows, in finer print, but easily readable:

"This offer is not good in Wis. or any locality where it
violates the State Laws."

The material portions of sec. 1747/7?, provide:

"No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person, firm, corporation, or association within this state, in
connection with the sale of any goods, wares or merchan
dise, any trading stamp, token, ticket, bond, or other similar
device, which shall entitle the purchaser receiving the same
to procure any goods, wares, merchandise privilege, or
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thing of value in exchange for any such trading stamp, to
ken, ticket, bond, or other similar device, * *

The thing thai is prohibited is the giving of a stamp token,
etc., which shall entitle the purchaser to receive goods in ex
change for it. The statute is a penal one and m.ust be strictly
construed. Certainly it cannot be claimed by any process of
construction that the label in question, which expressly states
on its face that "This offer is not good in Wisconsin" entitles
the Wisconsin purchaser to anything at all. It is true, as you
point out, tliat the center panel, which is the portion of the
label that the customer is to send in, does not contain the
limitation with reference to Wisconsin; but neithei does that
center panel contain any offer of goods. It contains merely
the words "Premium Coupon." Thus, if a Wisconsin in
dividual comes into possession of an entire label, he is not
thereby "entitled" to receive anything, because the label
states that the offer is not good in Wisconsin; while if he
comes into possession of only the center portion of the label,
he is entitled to nothing because the center portion, standing
alone, offers nothing.
This department has held that labels and trading stamps

which merely state that they are "Void in any state where
prohibited," cannot be used in Wisconsin, for the reason that
they clearly tend to perpetuate the very evil that the legis
lature intended to eliminate. VII Op. Atty. Gen. 594; opinion
to Ray C. Twining, May 21, 1921.* The ordina'iy customer of
a grocery store cannot be expected to be so learned in the law
as to know at a glance whether the label he receives is pro
hibited in his state or not. This reasoning, however, does not
seem applicable to the labels now under consideration, which
expressly stale in the plainest language that the offer is not
good in Wisconsin.

In my opinion, therefore, sec. 1747/n is not violated by the
use of these labels. It would be desirable to have the refer

ence to the Wisconsin law appear in larger print than it does,
but it is unncessary to consider whether there is any provision
of law by which that change could be compelled, because I
note that in its latest letter to you the soap company ex
pressly offers to increase the size of the print if you so request.
RMH

*Page 555 of tliis volume.
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Educalion—Military Service—Soldiers' Educational Bonus
— Ch. 545, Laws 1921, authorizing back pay to educational
bonus sLudenls lor previous attendance at educational insti
tutions, includes students attending institutions referred to
in ch. 394, Laws 1921, under assignment by federal board of
vocational education.

July 22, 1921.
Major Edward A. Fitzpatrick, Secretary,

State Board of Education.

In your letter of July 21 you refer to the opinion rendered
to you on July 11, with reference to the educational bonus
law, and you state that the proposed legislation referred to
in that opinion has now become ch. 545, Laws 1921.*
You ask whether a disabled exservice man assigned to an

institution under the provisions of ch. 394, Laws 1921, would
be entitled to back pay for attendance at such institution
prior to June 1, 1921, in accordance with ch. 545. In my
opinion he would. This was the precise point that I intended
to cover in my opinion of July 11. Ch. 545 refers to attend
ance at a school "in accordance with" sec. 37.25, which
m.cans all schools that were on the eligible list when ch. 545
became a law, including the schools placed upon the eligible
list by ch. 394. This is not affected by the limitation in ch.
545, which prevents back pay being awarded for attendance
subsequent to June 1, 1921, for that limitation applies to
attendance at all schools, regardless of when they went on the
eligible list.
You also ask whether an exservice man not disabled and

not assigned for vocational training by the federal board
w'ould be enlitled to back pay for attendance "at such an
institution" in accordance with ch. 545. By "such an insti
tution" I understand you mean an institution which became
eligible by virtue of ch. 394 but was not otherwise eligible.
Your inquiry is answered in the negative. The back pay
that you are authorized by ch. 545 to award can be given
only for attendance at institu tions to which the board would
now have power to assign the men if they were to come up at
this time for assignment; and if the eligibility of the par
ticular institution for such assignment exists solely by virtue

*Page 776 of this volume.
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of ch. 394, such institution is eligible only in the case of dis
abled men who have been assigned thereto by the federal
board.

RMH

Bonds—Trade Regulations—Collection Agencies— Secretary
of state has no duty to perform in regard to collector's bond
approved and filed under sec. 1747-150 when surety com
plains that bond was executed by him. on Sunday and pur
suant to certain misrepresentalions made by principal.

July 22, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

I have letter of July 18, enclosing a letter from attorneys
relating to a surety bond of §5,000, which was filed in your
department, in accordance with the provisions of sec.
1747-150, requiring persons and agencies doing a collection
business to file a bond in the sum of S5,000 with the secretary
of state, conditioned that the principal will upon written de
mand pay over to the person or corporation for whom any
account, bill, or indebtedness is collected the proceeds of
such collection, in accordance with the agreement upon which
the claim, is taken for collection.

According to the letter of said attorneys, it appears that
the surety claim.s that the said bond was executed by him on
Sunday, July 3, 1921, and that the m.atter of signing said
bond was misrepresented to him by the principal and that he
wishes to withdraw as surety on the bond.
While your letter docs not so state, I assume that such a

bond was received and filed in your department and wrs
approved by the secretary of stale. I take it that the bond
appears valid on its face, and was deliveied into your de
partment on a day other than Sunday, July 3, 1921, and was
received without notice of any fraud or misrepresentation
practiced by the principal upon the surety.

I find no autliority in sec. 1747-150 or any other section
of the statute which authorizes the secretary of state to de
mand of the principal a new bond under the circumstances
stated. The bond now on file is for the protection of all
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persons, partnerships, associations or corporations who may
have employed or who may in the future employ Ihe principal
as a collector. It is really for the benefit of these persons that
the bond has been executed and filed in the office of the secre

tary of state.
The fact that the said bond is alleged to have been executed

on Sunday, July 3, 1921, does not affect the legality of said
bond. Pingrey on Suretyship and Guaranty, in sec. 49, states
the law as to bonds executed on Sunday in the following lan
guage;

"A contract of surety is not complete until delivery of the
instrument creating it. The contract is not complete until
delivery, and it takes effect only from execution and deliv
ery. * * *. Thus a bond signed on Sunday and delivered
on a secular day, is not executed until delivery; and, hence,
the signing on Sunday did not invalidate it."

See, also, Brillion Lumber Compamj v. Barnard ef al, 131
Wis. 284, as to the time when a surety bond takes effect.

If the above named surely was induced by fraud and mis
representation to sign said bond, he has a remedy by action in
the proper court to cancel the 5am.e.
As stated above, the secretary of state has no duty to

perform, upon the staLcmeiit made by said surety, through
his attorneys. Of course, by mutual agrecm,ent, a new bond
may be tendered by said principal, and, if good and sufficient,
may be approved by the secretary of state to take the place
of the present bond and m.ake it apply to all future transac
tions had by the principal and his clients or patrons.
JTD



^  ' f:

826 Opinions of the Attorney-General

Agriculture—Noxious Weeds—Public Officers—Weed Com-
missior^er—Person who was appointed commissioner and per
formed som.e ofTicial duties but who did not file his oath of

office is not liable for neglect of official duty.
Resisting weed commissioner who is lawfully discharging

official duty is violation of sec. 4489, Slats.

July 22, 1921.
Honorable C. P. Norgord,

Commissioner of Agriculture.

The chairm.an, president and mayor of each town, village
and city is required by sec. 1480a to appoint one or more
commissioners of noxious weeds. Everj^ such commissioner

"shall lake an oath to faithfully perform the duties imposed
upon him, which oath shall be filed in the office of the town,
village or city clerk, and shall hold his office for one year and
until his successor has qualified * *

You stale that in m.any cases the person appointed weed
commissioner

"accepts the appointment and performs the duties of his
office without taking the oath of office,"

and you inquire whether such a person is subject to the
penalty imposed by sec. 1481, Stats., for neglect of official
duly.

Your question is answered in the negative. Taking and
filing <hc official oath is essential to make such appointee a
commissioner. In fact, that constitutes the only act re
quired for qualifying for the office.

As the title implies, it is the duty of such commissioner to
destroy noxious weeds or see that they are destroyed, and to
enable him to perform that duty he is empowered by sec.
14806 to

"enter upon any lands upon which any of the weeds men
tioned in section 1480 are growing and cut or otherwise de
stroy them without being liable to an action for trespass or
any other action for damages resulting from such entry and
destruction, if reasonable care is exercised in the perform
ance of the duty hereby imposed."
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You report that some commissioners of noxious weeds who
had entered on private lands in the discharge of their ofTicial
duties have been ordered olT, sometimes at the point of a
shotgun, and you ask what action ought to be taken by the
weed com.missioner, and whether the owner or occupant of
liie property has a right to order tlic weed commissioner off
the property when such owner or occupant has failed lo cut
the weeds after due notice to cut them., and what would be a
proper action to get the weeds cut, under such conditions.
Of course, prudence will dictate that the com.missioner of

noxious weeds should get off private premises when the occu
pant thereof invites him to do so at the muzzle of a shotgun.
The ofTicer should not attempt to enter the prem.ises nor
siiould he remain thereon when doing so is likely to result in a
breach of the peace or the commission of a more serious crime.

It is my opinion that persons who thus interfere with the
com.missioncr of noxious weeds, and thus prevent him from
performing his duties, violate sec. 4489, Stats., and may be
prosecuted thereunder.

"Any person who shall knowingly resist any sherifT * * *
or other ministerial officer while engaged in the lawful exe
cution of any civil or criminal process * * * or in lawfully
doing any act as such oflicer, or who shall, in any way, know
ingly and inlcntionally counsel, advise or procure any other
person to resist any such officer so lawfully engaged in the
execution of such process or in lawfully doing such other act
as such officer, shall be punished by Impi'isonment in the
county jail not more than one year or by fine not exceeding
three hundred dollars." Sec. 4489.

Probably the persons interfering with Ihe commissioner's
discharge of his duties arc liable under some other criminal
statute, depending somewhat on the threats such persons
make and the manner in which they handle the weapons with
which they arc armed.
The law provides that noxious weeds shall be cut by the

owner or occupant of lands or by the com.m.issioner of noxious
weeds. No other manner of desli oying the weeds is provided,
so far as I have been able lo discover. Perhaps the commis
sioner would be pci'mittcd to destroy the weeds if the land
owners are given lo understand that it is a crim.c to resist
such officer in the lawful pursuit of his duty.
EEB
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Intoxicating Liquors—Municipal Corporations—Ordinances
—City ordinance requiring ice cream parlors to pay license
fee without any regulating provisions is void.

July 22, 1921.

A. B. Peterson,

District Attornei],
Prairie du Chien, Wisconsin.

You have asked for an opinion as to the validity of a city
ordinance requiring ice cream parlors to take out licenses, re
gardless of whether they sell noninloxicating liquors. You
state that such an ordinance was enacted at Prairie du Chien,
under the authority of the Mulberger law, as was believed,
but as it cannot be sustained under that law nor under the

new prohibition law, you inquire whether it may be sustained
under some general law.
In answer pcrm.it m.e to say that I agree that the ordinance

is not authorized under the new prohibition law, nor was it
expressly authorized under the Mulberger law. I find no ex
press provision in the powers of the council, as enumerated
under the general charter law in sec. 925-52, Stals.
In the case of Mchlos v. Citi) of Milwaukee, 156 Wis. 591, it

was held that the power to regulate public dances and dance
halls, by requiring them to be licensed and to pay license fees,
need not be given to a city expressly and unmistakably, but
that it is sufficient

"* * * If general terms in the general welfare clause of
the city charter show a reasonably clear purpose to clothe
the municipality with such power, * *

It was further held that the provisions in the Milwaukee
charter granting discretionary power to the common council
"for the government and good order of the city * * * for
the suppression of vice—for the prevention of crime * * * as
they shall deem expedient," etc., plainly conferred authority
to legislate in respect to public dances and public dance
halls.

Sec. 925-52 provides in part:

"The council shall have the management and control of
the finances and of all the property of the city, except as
herein otherwise provided, and shall likewise, in addition
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to all other powers herein and elsewhere in these statutes
vested in them, have full power and authority to make,
enact, ordain, establish, publish, enforce, alter, modify,
amend and repeal all such rules, by-laws and regulations
for the governmcnl and good order of the ciiy, for the benefit of
its trade and commerce, and health of the inhabitants thereof,
for the prevention of crime and for carrying into effect the
powers vested in said council as they shall deem expedient;

In subsec. (24) of the same section the council is given
power

*'To do all acts and make all regulations which may be
necessary or expedient for the preservation of health and the
suppression of disease."

Under the above cited case of Mehlos v. City of Milwaukee,
these general provisions in the'general welfare clause of the
general city charter show a clear puipose to clothe the
municipality with the power to regulate ice cream parlors, if
it is reasonably necessary to do so for the preservation of the
public health. But the same court holds that a regulation of
this kind, in order to be a valid police regulation, must be
reasonable: there must be'reasonable ground for the police
interference; the means adopted must be reasonable for the
accomplishment of the purpose in view; and the degree of
interference must be within the boundaries of reason.

In view of these general principles of law, which are well
recognized and firmly established by our court, I am, con
strained to hold that an ordinance which merely imposed a
license on ice cream parlors, without any regulator^' pro
visions in the ordinance reasonable for the accomplishment
of the preservation of health and good order, would be void.
Not having your ordinance before mc, I can not give you a
definite answer as to its validity, but what I have said may
be sufficient to enable you to judge for yourself as to its
legality.
JEM
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Public Officers—Town Supervisors—Superintendent of
Provisions of sees. 1223 and 1229 which make

it duty of town board to appoint superintendeiil of highways
are mandatory.

July 23, 1921.
R. T. Jackson,

District Aitornep,
Mineral Point, Wisconsin.

You inquire whether the statute which provides for the
appointment by town boards of superintendents of highways
is mandatory upon the town boards. You say that the stat
ute appears to you to be mandatory, but that it is claimed by
officers in your county that an opinion was given by this de
partment in 1920 to the effect that town boards are not re
quired to appoint such superintendents in their respective
towns unless the board sees fit to do so; that action under the
statute in that regard by the town board is optional with the
board.

We are unable to find a copy of such an opinion in the files
of the office and I believe no such opinion was given; if it
was, the opinion was erroneous and is withdrawn. The
statute is so plain that it can be read in only one way. It is
not open to interpretation.

"(1) To appoint some competent person to superintend,
under their direction, the construction and repair of higli-
ways and bridges within the town * * Sec. 1223, Stats.

"The town supervisors shall appoint and fix the compen
sation of a competent person to superintend the construction
and repair of all highways and bridges in the town, under
their general supervision and direction. Such person shall
be designated as superintendent of highways of the town.
Such superintendent shall be appointed in writing for a term
of one year from the date of appointment, and such writing
shall be filed with the town clerk." Sec. 1229, Stats.

The last cited section was amended by ch. 274, Laws 1921,
to authorize the supervisors to appoint one or more super
intendents and to direct that where there are two or more
superintendents appointed the town shall be divided into a
corresponding number of districts. This amendment, how-
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ever, does not afTect the answer which must be given to your
question. Neglect or refusal on the part of the board of super
visors to appoint a superintendent or superintendents of
highways would furnish grounds for an action of mandamus
to compel them to act. Their duty in this regard is perfectly
plain and imperative. UnofTicial opinions to the same elTect
were given H. H. Houg, June 1, 1921, and J. H. Reimer,
March 26, 1921.

EEB

Criminal Law—Extradition—A misdemeanor is an ex
traditable offense.

Person must be fugitive from justice in order to be ex
tradited.

July 25, 1921.
George E. O'Connor,

District Attorney,
Eagle River, Wisconsin.

In your communication of July 22 you submit the follow
ing;

"One J. B., residing in Chicago, having been a guest at the
summer resort hotel of one R., in payment of his board bill
gave to R. his check for $81.00 drawn on a Chicago bank.
"The check went through the regular course and on pres

entation at the Chicago bank payment was lefused for the
reason that the drawer had no checking account. The regu
lar notices of protest were sent out and two copies of such
notice of protest were sent to R. with instruction to R. to
mail one copy to J. B. R. at once mailed to J. B. a copy of
the notice of protest and sent it special delivery. That notice
was undoubtedly received much more than five days ago.
R. also wrote to J. B. and asked for an explanation and for
payment of his account. J. B. has not as yet answered R.
and the check is still held by R.
"This seems to come clearly within the provisions of sec.

4438a, Slats, of 1919.
"The question is: Can this J. B. be extradited? * *

Sec. 4438a, Slats., provides in part as follows:

"1. Any person who, with intent to defraud, shall make or
draw,.or utter or deliver, any checks, drafts, or order, for the
payment of money, upon any bank or other depository.
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knowing at the time of such making, drawing, uttering or
delivering, that tlie maker, or drawer, has not sufTicient
funds in, or credit with, such bank or other depository, for
the payment of such check, draft, or order, in full, upon its
prcsenLalion,shall be guilty of a misdemeanor, and punisha
ble by imprisonment for not more than one year, or by a fine
of not more than one thousand dollars, or both fine and im
prisonment.
"2. As against the maker or drawer thereof, the making,

drawing, uttering or delivering of a check, draft or order,
payment of which is refused by the drawee, shall be prima
facie evidence of intent to defraud and of knowledge of in
sufficient funds in, or credit with, such bank or other deposi
tory, provides such maker or drawer shall not have paid the
drawee thereof the amount due thereon, together with all
costs and protest fees, within five days after receiving notice
that such check, draft or order has not been paid by the
drawee."

This offense is a misdemeanor. It has been held that the
words of the constitution, "treason, felony or other crime,"
include eveiy offense made punishable by the law of the
slate in which it is committed, from the highest to the lowest
in the grade of offenses, including misdemeanors and statu
tory crimes. 19 Cyc. 86; Op. Atly. Gen. for 1912, 957.
You do not state in your statement of facts whether J. B.

was in the state of Wisconsin when he gave the check to R.
If he was not in the state of Wisconsin, and simply mailed his
check to R. from Chicago, then J. B. would not be a fugitive
from justice and could not be extradited, but if he was in
Wisconsin when he gave his check to R., then the offense, or
part of the offense, was committed in the state of Wisconsin
and he could be extradited.

The fact that this bank is located in Chicago, outside of
the state of Wisconsin, docs not militate against the right to
have the party extradited. Ch. 559, Laws 1919, containing
sec. 4635a and 4635/;, Stats., clearly covers a case such as you
present.

JEM
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Intoxicating Liquors—-Public Ojficers—Justice of the peace
has no jurisdiction to try ofTense for which maximum penalty
is $1,000, such as is contained in sec. 1, subsec. (32), eh. 441,
Laws 1921.

July 25, 1921.
LIy. p. Schmidt,

District Attorney,
West Bend, Wisconsin.

In your comir.unieation of July 22 you direct my attention
to subsec. (32), sec. 1, ch. 441, Laws 1921, which imposes, for
The violation of any of the provisions of said chapter for
which a specific penalty is not prescribed for the first offense,
a fine in addition to the costs of the action not less than $100
nor more than SI,000, or imprisonment in the county jail not
less than one month or more than six months, and you in
quire whether a justice of the peace has jurisdiction to try
such offenses.

Sec. 4739, Stats., reads in part thus:

"Justices of the peace shall have power and jurisdiction
throughout their respective counties as follows:

"(5) To hold a court, subject to the provisions hereinafter
confined, to hear, try and determine all charges for ofTenses
arising within their respective counties the punisliment
whereof docs not exceed six months' imprisonment in the
county jail or a fine of one.hundred dollars, or by both such
fine and imprisonment, except as otherwise provided."

This statute gives justices of the peace jurisdiction to try
ofTenses the punishment whereof does not exceed six months
in the county jail or a fine of SIOO. The punishment in the
above quoted subsec. (32) is more than a fine of $100, the
maximum, being $1,000. The conclusion is inevitable, there
fore, that justices of the peace have no jurisdiction to try
such ofTenses.

You state that if the answer is in the negative, you desire
to know what is the procedure in such cases. The procedure
is the same as in all other criminal cases where justices of the
peace have no jurisdiction. A prelim.inary hearing must be
held before a magistrate and the defendant bound over for
trial in a court which has jurisdiction to try the olTense.
JEM
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Intoxicating Liquors—Public Health—Barbers—Order No.
4 of state health department, relating to barber chairs in
billiard rooms, cannot be enforced where nonintoxicating
liquors are licensed to be sold.

July 26, 1921.

Dr. C. a. Harper,

State Health Ojficer.

In your letter of July 25 you direct my attention to Rule
No. 4 of the sanitary rules governing barber shops, which
reads as follows:

"The location of a barber shop in a store or saloon is pro
hibited, except in cases where there is no established barber
shop in the town, and then only by special permission of the
State Board of Health. Barber shops located in a room or
rooms where pool or billards constitute part of the business
must be partitioned olT by a solid boartl, metal or part glass
partition at least six feet high, with doors. Tlic partition
may be six inches from the floor and contain windows. The
sale of tobacco, newspapers, candy in original packages and
shoe-shining are permitted in conjunction with the manage
ment of a barber shop. In all other cases barber shops must
be located in a room or rooms separate from other lines of
business,"

You inquire whether this rule conflicts with subsec. (30),
sec. 1, ch. 441, Laws 1921. Said subsec. (30) provides in part
as follows:

"No person having a license for the sale of nonintoxicat
ing beverages to be sold for consumption upon the premises
where sold, shall maintain a standing bar or counter of any
description at which any such drinks or beverages are con
sumed, in the place or room covered by such license, and no
stall, booth, or other enclosure of any kind in or connected
with such place or room shall be maintained, and the win
dows and doors of any such place or room shall be unob
structed by screens, blinds, paint or other articles so that a
clear and unobstructed virw of the interior of said place or
room from the outside may at all times be had."

Said subsec. (30) makes it unlawful to have obstructions by
screens, blinds, paint or other articles preventing a clear and
unobstructed view of the interior of said place or room from
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the outside. To partition 011 a part of the room, as provided
in Rule 4, would violate said subsec. (30), as it would be an
obstriicLion to the view of the interior of the room.

JEM

Public Health—Barbers—Apprentice barber is prohibited
from conducting barber shop even if he employs m.aster
barber holding Wisconsin license.

July 26, 1921.
Dr. C. a. Harper,

State Health Officer.
You have directed my attention to the provisions of sees.

1636-23 and 1636-28, Stats., which provide that apprentices
in barber shops must pursue their calling under the super
vision and direction of a licensed master barber. You inquire
whether this provision-prohibits an apprentice from conduct
ing a shop of his own, providing he employs a man holding
a Wisconsin master barber's license.

This question must be answered in the afTirmative, for the
apprentice who is conducting the shop and has as an employe
a man who holds a master barber's license, is not pursuing
his calling under the supervision and direction of a licensed
master barber. He is the director and supervisor of the busi
ness himself, and his employe cannot be considered as the
director of such business.

JEM

Intoxicating Liquors—Standing Bars—If standing bar does
not obstruct view, from outside, of parts of room and if
liquor is not permitted to be consumed at bar from, which
same is sold, bar or counter need not be removed.

July 27, 1921.
H. F. Arps,

District Attorney,
Chilton, Wisconsin.

In your letter of July 25 you inquire whether a standing
bar or counter, used in the days before prohibition went into
effect, must be removed, if it is not used for the puipose of
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serving nonintoxicaling drinks over the same, and so long as
the purchasers are not permitted to consume said drinks
while standing at such bar.

Subsec. (30), sec. 1, eh. 441, Laws 1921, contains the fol
lowing:

"No person having a license for the sale of nonintoxicat-
ing beverages to be sold for consumption upon the premises
where sold, shall maintain a standing bar or counter of any
description at which any such drinks or beverages are con
sumed, in the place or room covered by such license, and no
stall, booth, or other enclosure of any kind in or connected
with such place or room shall be maintained, and the win
dows and doors of any such place or room shall be unob
structed by screens, blinds, paint or other articles so that a
clear and unobstructed view of the interior of said place or
room from the outside may at all times be had. * *

In passing on the question submitted by you, there are two
viewpoints that must Ijc considered. The first is that a stand
ing bar or counter of any description cannot be maintained at
which the purchaser drinks or consumes the liquor. In other
words, it cannot be used as a place for selling the liquor and
consuming the same by the purchaser. The second is that if
the bar is so placed in the room that it obstructs the view
from the street of the space back of the bar, then it is an en
closure or stall that is prohibited by this section.
My conclusion is that if the standing bar or counter does

not obtstruct the view, from the outside, of parts of the room,
and if the liquor is not permitted to be consumed at the
counter or bar from which the same is sold, then it need not
be removed. I have made this as clear and specific as I
think it possible to make it.
JEM

ijj-
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Intoxicating Liquors—Physicians and Surgeons—Osteo
path is not physician within contemplation of ch. 441, Laws
1921, and cannot issue prescription for intoxicating liquor.

July 28, 1921.
Henry J. Bohn,

District Atlornegy
Baraboo, Wisconsin.

Your letter to the state prohibition commissioner, dated
July 25, was forwarded to this department with the request
that we give an ofiicial opinion on the question subm.itled.
The question is whether an osteopath is a physician, within
contemplation of ch. 441, Laws 1921, so that he may m.ake a
prescription for intoxicating liquors.

Subsec. (9), sec. 1, said ch. 441, as amended by sec. 118,
ch. 590, L,aws 1921, reads thus:

"Prescriptions for intoxicating liquors may be issued only
as provided in the 'National Prohibition Act' by physicians
holding a permit under this chapter, provided, that no li
censed physician shall issue any prescription for intoxicating
liquor for the use of any minor unless he shall at the same
time deliver to the parent or guardian of said minor a certifi
cate in writing stating that in his judgment intoxicating
liquor is necessary for the health of said minor. Provided,
further, that said liquor cannot be obtained except upon
presentation by said parent or guardian of said minor of said
certificate attached to said prescription."

Subd. (a), subsec. (1), sec. 1, said ch. 441 gives the follow
ing definition:

"The term 'physician' includes only physicians engaged
in the actual practice of medicine."

Can it be said that an osteopath is engaged in the practice
of medicine? Osteopathy is defined in the New International
Dictionary as follows:

"A system of treatment based on the theory that diseases
are chiefly due to deranged mechanisms of the bones, nerves,
blood vessels and other tissues and can be remedied by
manipulations of these parts."

Another definition is given in State v. Johnson, 84 Kan. 41,1:
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" 'Osleopalhy' is a melhod of treating diseases of the hu
man body without the use of drugs, by means of manipula
tion applied to various nerve centers, chiefly those along the
spine, with a view to inducing free circulaiion of the blood
and lymph, and an equal distribution of the nerve forces.
Special attention is given to the readjustment of any bones,
muscles, or ligaments not in the normal position." 3 Words
& Phrases, 2d series, 803.

Another definition given by the sam.e author and fortified
with a great m.9ny authorities is the following:

"It is that method of the healing art accomplished by a
system of rubbing or kneading the body." 3 Words &
Phrases, 2d series, 803.

In Words & Phrases, p. 5069, we find the following based
upon the case of Nelson v. State Board of Healthy 108 Ky. 769:

"Osteopathy teaches neither therapeutics, materia medica,
nor surgery. Bacteriology is also ignored by it. It depends
entirely on manipulation of the body for diseases. Its theory
is that a lai-ge number of ailments are due to irregular nerve
action, and that by manipulation they enable nature herself
to right the evil. It administers no drugs; it uses no knife.
It does not profess to cure all diseases. When a case is pre
sented requiring surgery or medicine, the osteopath gives
way to physicians. Faith cure or magnetism has no place in
the system. It relies wholly upon manipulation aiding the
vis mcdicatrix naturae. The main things taught in the school
are physiology, anatomy, and the treating of diseases by
manijiulation. The system is new, and of necessity imper
fect as yet, but it is efficacious where the regular practice is
ineffective. Still a school of osteopathy is not a 'medical
college' within the popular meaning of this term, nor within
St. sec. 2613, authorizing the State Board of Health to issue
a certificate to practice medicine to a physician who has a
diploma from a reputable medical college."

Sec. 1435a, Wis. Stats., permits licenses to be issued in this
state

"to practice medicine, surgery, or osteopathy, or any other
form or system of treating bodily or mental diseases, ail
ments, infirmities or injuries of human beings."

In subsec. 2 of said sec. 1435a we read the following:

"* * * Applicants desiring to obtain a license to practice
medicine, surgery or osteopathy shall, in addition to the sat-
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isfaclory evidence of having acquired the preliminary edu
cation herein designated, present a dilpoma from a reputable
college or school of medicine and surgery or of osteopathy and
surgery; in case such college or school requires for graduation
a completion of a fifth year of a hospital interncship of not
less than one year, the board may accept in lieu of said di
ploma a properly authenticated certillcatc equivalent to it
in all respects and specifically in point of time attended,
courses pursued and evidence of good moral and professional
character; and shall submit to an examination in the various
branches of medicine and surgery usually taught in such
reputable schools and colleges; if the applicant be an osteo
path he shall submit to an examination in the various
branches of osteopathy and surgery usually taught in repu
table colleges of osteopathy. A college or school of medicine
and surgery or of osteopathy and surgery maintaining the
standard of preliminary education hereinbefore designated
and requiring at least four courses of eight months each be
fore graduation shall be deemed reputable. Any person duly
licensed to practice osteopathy in this state at any time prior
to the first day of January, 1916, shall be licensed to prac
tice surgery upon passing the regular examination of the
board in surgery, and presenting evidence of having com
pleted an adequate course in surgery at a reputable school
or college of osteopathy and surgery requiring not less than
twenty months actual attendance thereat."

In subsec. 3 of said section it is provided:

"After such examination, the board shall, if it finds the
applicant qualified, grant a license to the applicant to prac
tice medicine and surgery or osteopathy and surgery in this
state, or any other system or form of treating the afllicted,
as the case may be," etc.

Under these provisions of our statute it is manifest that a
licensed osteopath in this state cannot practice medicine
unless he also is licensed to practice medicine and surgery.
The conclusion is therefore inevitable that an osteopath is

not a physician in the actual practice of medicine, as coii-
templaled by ch. 441, and an osteopath is therefore not
authorized to issue a prescription for intoxicating liquors.
JEM
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Banks'i and Banking—Certain trust deed to state bank oj:
$25,000 capita) stock is invalid (or reason that bank cannot
act in fiduciary capacity.

July 28, 1921,
Honorable Marshall Cousins,

Commissioner of Banking.

In your communication of July 25, you state that the
Wautoma Slate Bank, of Wautoma, Wisconsin, a bank with
a capital of $25,000, operating under state charter, has sub-
mitled to you a document in which such bank is named as
the trustee for certificate holders in a transaction in which a,
corporation, known as the United Consumers Corporation,
has sold and is about to sell participation certificates for the
purpose of financing the erection of a service filling station.
You state that the said trust deed which conveys a certain

parcel of land together with the buildings and appurtenances
to the Wautoma State Bank was executed previous to the
enactment of sec. 2024-9 of the banking laws as contained in
ch. 555, laws of 1921. You state that it does not appear that
the law as it existed at the time of the execution of such trust

deed authorized or empowered a state bank to act in a fiduci
ary capacity. Neither would the new law affect the Wautoma

State Bank or permit it to qualify to exercise fiduciary pow
ers. You ask for my opinion relative to this matter.

Said sec. 2024-9, subsec. 5, as enacted by ch. 555, laws
of 1921, provides:

"When thereto authorized by the commissioner of bank
ing, and if and after it shall have in good faith complied with
all requirements of law and fulfilled all the conditions prece
dent to the exercise of such powers imposed by law upon
trust company banks, except section 2024-77/, any bank
may act as trustee, executor, administrator, registrar of
stocks and bonds, guardian of estates, assignee, receiver,
committee of estates of lunatics, and in any other fiduciary
capacity in which trust company banks are permitted to
act * ♦

One of the conditions under which a trust company bank
is incorporated is that

"the capital slock of any such corporation shall be fixed and
limited by the articles of association, and must be at least
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one hundred thousand dollars, and not to exceed five million
dollars, except that in cities of less than one hundred thou
sand inhabitants it may be less than one hundred thousand
dollars, but it shall not be less than fifty thousand dollars."
Sec. 2024-771.

The Wautoma State»Bank, being a corporation with a
capital of only $25,000, cannot qualify under the above
provision of our statute to act as trustee or in any fiduci
ary capacity. As I understand it, the banks of this state
have not exercised nor were they authorized to exercise
fiduciary powers under the law as it existed prior to the
enactment of said ch. 555, laws of 1921. The Wautoma

State Bank cannot qualify to act in a fiduciary capacity
under said ch. 555, and I am, therefore, constrained to hold
that the trust deed must be held as inoperative, for the
bank is not authorized to act in the capacity of trustee as
therein contemplated.

JEM

Education—School Districts—Consolidation of school dis

tricts in De Pere and effect thereof discussed.

July 29, 1921.
Honorable John Callahan,

Superintendent of Public Instruction.

Under date of July 21, 1921, you ask to be advised as to
whether the school districts in the city of De Pere may be
consolidated, and, if so, how the consolidation shall be

brought about, and various subsidiary questions relative to
the selection of a schoolhouse site, the issue of bonds to raise

funds for erection of schoolhouses, the efi'ect of consolidation

upon existing school district indebtedness, and the title to
district property. The peculiarity of the school situation at
De Pere and the great multitude of confusing,' if not con
flicting, statutes on the subject of schools and school dis
tricts, render the solution of your problems rather difficult
and decidely uncertain.
De Pere was incorporated under a special charter. Ch. 174,

Laws 1883, ch. 92, Laws 1885, and ch. 444, Laws 1891. The
special charter provided:
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"The territory of the First and Second wards of said city
shall constitute one * * * school * * * district, to be known
as district number one. The territory of the Third and
Fourth wards of said city shall constitute one * * * school
* * * district, to 1)6 knoAvn as district number two; each
district entire and separate from the other, divided by the
middle thread of Fox river. The Schools and the expenses
thereof of the first district * * * shall be and remain as
provided for in said chapter 174, as amended * * * except
that the school commissioners * * * shall be appointed by
the mayor * ♦ *. The schools and the expenses thereof of
the second district shall be and remain under the general
school law of the stale and under the jurisdiction of the
county school superintendent." Sec. 10, ch. 444, Laws 1891.

The city of Ue Pere has adopted the general charter law,
but such adoption did not affect the schools in the city. That
law provides that if there shall be, at the time of its adoption
by a special charter city,

"a board of education or a school board elected by the peo
ple, or the ordinary school district system is in force, the
plan of school organization and management shall continue
until changed hy a majority vote of the electors of such
school district or districts; * * Sec. 925-113, subsec.
1, Stats.

Sec. 925-113 contains machinery for changing the school
system that may have l)cen provided for by the special
charter, and for consolidating school districts into a single
district. It is there provided:

"If the district system is in force, the vote shall be taken
at a special election, duly called, noticed and held as provided
by law; and if any city shall contain more then one school
district, then the special election shall be held in each school
district * * ♦ upon the same day and at the same hour,
and the existing syetcm shall not be changed unless a ma
jority of the electors voting in each district at such special
election shall vote in favor of such change." Subsec. 2.

We have already seen that De Fere has two school dis
tricts, district number one and district num.bcr two.

"If a majority of the electors voting in each such district
at such special election shall vote in favor of such change,
then such change of school system shall go into effect and
be such as is provided for in said subchaptcr XIV" of the
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General chprler law, "and Ihe scliool district boundaries
shall, wiihoul rurthcr action, be changed so as to create one
school district which shall include all the territory embmced
within the limits of such city * * Subsec. 3.

The situation at De Pere is peculiar, in that it has a district
operating under the usual city system and another district
governed by the district school system. Nevertheless it is
the opinion of this department that sec. 925*113 covers the
case, and that the provisions of said section can be complied
with by holding a special election on the same day and during
the same hours, in both school districts. The proceeding in
district number two m,ight be called a special school meeting,
but there is no material dilTerence between a special school
meeting and a special school election. In fact, said section
makes no mention of m.eclings, but repeatedly uses the phrase
"special election." Furthermore, the portion of subsec. 2
which deals with cities that contain m.ore than one school

district makes no mention of the kind of system that is in
efTecl-

Said sec. 925-113 clearly contemplalcs that all the voters
of the city, whether the city constitutes a single district or is
divided into several, or has the disti-ict system or a city
system of schools, or both, as is the case at Dc Pere, shall
have an opportunity to vote upon the change of the school
system and the consolidation of the school districts. While
it may be said lhat a somewhat liberal construction of this
section must be had to eifectuate the purpose mentioned,
still it is the opinion of this department that the voters of
the two school districts at De Pere may proceed under said
section, each district by its own method, but on the sam.e day
and during the same hours, to vole on the m.atter of consol
idation. Should such an election be had and a majority of
those voting in each district favor the consolidation, we think
the courts would sustain the election and hold that a valid

consolidation had been wrought thereljy.

In this connection it is necessary to consider sec. 925-113/n.

If the language of that section is given its full literal meaning,
then it is necessary to submit to the electors at such special

election, in addition to the question of consolidation, the

further question of how the school board shall be elected.
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"At the special election m.entioned in section 925-113,
there shall be submitted to a vote of the electors of the sev
eral school districts the question, 'Shall the board of educa
tion be elected in accordance with section 925-113n?' "

Some ambiguity arises from the fact that sec. 925-113 pro
vides for more than one kind of election. Said sec. 925-113/71

may be intended merely to furnish the method of effecting
a change in the school organization mentioned in subsec. 6,
sec. 925-113. Be that as it may, the prudent course to pursue
would be to submit the question of how the school board of
education shall be elected in the event that the question of
consolidating the districts of De Pere is submitted to the
electors.

No statute has been found which empowers the districts
themselves to elTect a consolidation merely upon their own
action.

The selection of a schoolhouse site cannot be decided by a
popular vote. However, a referendum, on that question
could be taken at the time of the special election. While the
sentiment reflected by such referendum would not be binding
in law, it might be given great weight by those clothed with
power to select a site, when they came to make a selection.

I am not positive as to where the power is vested for select
ing school sites, but incline to the opinion that under the
general charter law such power is vested in the comm.on
council. The board of education has authority to establish
and organize high schools, district schools, and branches, as
the board shall deem expedient (sec. 925-116) and shall have
the expenditure of all sums of money appropriated for the
purchase of school sites or for the erection of school buildings
(sec. 925-118a), but the com.m.on council is given authority,

"(29) To locate, purchase sites, and let contracts for the
erection and construction of public buildings * * Sec.
925-52.

Unless there are other statutes on this subject, the selection
of school sites rests with the common council.

The general charter law is revised and very materially
amended by ch. 242, Laws 1921, elTective January 1, 1922.
While that chapter condenses the provisions of sec. 925-113,
still, it is my opinion that a consolidation of the school
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districts of the city of De Pere could be elTecled therunder.
Said section is renumbered to be sec. 40.64. The amended

section provides for consolidation by a referendum held at

"special district meetings at the same hour in each district
and called and conducted as provided in section 40.08 or
10.40 as the case may be. The question shall be 'Shall the
city school plan be adopted?' " Sec. 282, ch. 242, Laws 1921.

While the phrase, "special district meeting," is used, the
reference to other sections that are to be looked to for the

manner of conducting the proceeding relates to common
school districts and to special city elections. Sec. 10.40 re
lates to special elections in cities. Sec. 40.08 relates to special
and annual school district meetings. But nothing would be
gained in the matter of procedure by waiting until the
amended law becomes operative. The existing law fits the
situation more perfectly than the amended law does.

In the event of such consolidation, it would seem that the

property of the school districts will become property of the
city and that the consolidated school district will not be a cor
poration separate or distinct from the city itself. After con
solidation any bonds that may be issued for school pur
poses will be city bonds and will be issued under the author
ity and pursuant to the provisions of sees. 925-133, 942 and
943.

bias the council power lo consolidate these two school
districts? I think it has such authority, but again 1 am not
overly positive about my answer. If such authority is pos
sessed it is conferred by sec. 40.01, Stats. That section was
formerly sec. 412, Stats. The last named section was re
pealed by ch. 497, Laws 1917, and sec. 40.01 enacted in lieu
thereof. Prior to such amendm.ent this section conferred

power upon town boards of supervisors to create, consolidate
and dissolve school districts. No m.ention was m.ade of city
councils. Cities were brought into the section by the amend
ment in 1917, and we arc to bear in mind that this amend
m.ent was made after the two school districts of the city of
De Pere had been created. As the statute now stands, it

says:

"* * * City councils are hereby given power * * * to
alter school district boundaries, and to create, consolidate,
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or dissolve school districts. * * * When two or more dis
tricts are united or in any manner consolidated, such en
larged district shall bear the number of the district involved
having the largest assessed valuation as determined from the
last preceding assessment." Subsec. (1)
"The authorities designated above may meet and act on

their own motion or upon call of any board or council in any
way interested in the alteration, creation, consolidation or
dissolution of school districts." Subsec. (2).

The consolidation effected in the last named way would
leave or create a common school district. The city system of
school government could thereafter be adopted by referen
dum under sec. 925-113.

The manner of procedure, should the common council
contemplate consolidating the two districts, is prescribed by
sec. 40.04.

The order of consolidation of districts shall not be made
to take effect between December first and April first "with
out the consent of the state superintendent." Sec. 40.02,
subsec. (1). Sec. 925-113 also deals with the time when
consolidation becom.es effective.

As to the existing indebtedness of cither of the school
districts, it is thought that no opinion should be expressed by
this office af this time. Those monetary matters affect
directly the city and the school districts. So far as the city is
concerned, its statutory legal advisor is the city attorney, and
the question should be left entirely open for him and for the
school districts. It is thought proper, however, to refer to
the following statutes which may have a bearing on the
question of the future liability for such existing indebtedness:
sees. 25.07 and 944, Stats.
EEB
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Intoxicating Liquors—One license to sell intoxicating
liquors cannot cover two places of business.

Louis J. Brunner, August 1, 1921.
District Attorney,

Shawano, Wisconsin.

In your letter of July 29 you submit the following:
A has been granted a license to sell noninloxicating bever

ages at his regular place of business, and at limes, during the
sum.mer, holds picnics at a bowery which is not connected
with his regular place of business. The question that you wish
to have answered is whether A would be required to take out
two licenses or whether the one license for his regular place
of business would also hold good at the picnic grounds where
A occasionally sells nonintoxicating beverages during the
summer.

Subsec. (29), sec. 1, ch. 441, laws of 1921, contains the
following:

* * Such license shall be issued by the town, village or
city clerk, designate the premises for which granted and shall
expire the thirtieth day of June thereafter."

In view of the fact that the premises are required to be de
scribed in the license, it is of course a necessary conclusion
that the liquor cannot be sold at any other premises than
those described in the said license. A would therefore be re

quired to take out two licenses if he desires to sell liquor on
the picnic grounds occasionally.
You also inquire whether it would be proper, in case a

party operating under a license also has a bowciy not con
nected with his regular place of business where he occasional
ly sells nonintoxicating liquors, to include in the license both
premises so that the license would cover both premises. This
question m.ust be answered in the negative. I do not believe
that in contemplation of ch. 441 a license could be granted to
cover more than one place of business. If it could, then one
person could take out a license for a number of places in the
same city and operate m.ore than one business in nonintoxi
cating liquors. This was not permitted under the licenses
formerly granted for the sale of intoxicating liquors and I do
not believe that the present law will bear such construction.
JEM
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Intoxicating Liquors—Standing Bars—One consumes non-
intoxicating liquor "at the bar" when he is so near thai he
leans against it and can or does use bar to place his glass on.

Drinks containing no alcohol may be consumed at bar.
Air bars do not obstruct view of substantial part of room

from outside.

Bar parallel with street may obstruct view from outside of
that part of room back of bar.

M. J. Paul, August 2, 1921.
District Attorney,

Berlin, Wisconsin.

In your letter of July 30 you inquire how far a drinker must
get from the bar when he is consumtng the liquor so that
subscc. (30), sec. 1, ch. 441, laws of 1921, be not violated.

This question reminds me of the story of a man who was
about to hire a coachman, and put the question to each appli
cant as to how near he would drive to a precipice. The appli
cant who said that he would stay as far away from it as possi
ble got the job. I t is more a question of fact than of law. The
parties should get far enough away so that there may be no
question but that they are not drinking at the bar. I should
say that if they are near enough to the bar to lean against it
or so that they do or may place their glasses upon the bar,
they would be drinking at the bar, in violation of this statute.
It is, however, a question to be determined under all the facts
and circumstances in each individual case.

You also inquire:

"Where both nonintoxicating liquor and drinks not con
taining alcohol are sold in the same place, can all drinks,
except those defined as nonintoxicating liquors, be consumed
at the counter or bar?"

Subsec. (30), sec. 1, ch. 441, laws of 1921, in part, reads
thus:

"No person having a license for the sale of nonintoxicating
beverages to be sold for consumption upon the premises
where sold, shall maintain a standing bar or counter of any
description at which any such drinks or beverages are con
sumed, in the place or room covered by such license * *

I believe your question should be answered in the afTirm-
ative.
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"Do not as a matter of fact all bars obstruct the view of
at least a part of the room, so that it would be unlawful to
allow them to remain?"

I do not think so. Those bars that are at riglit angles to the
street and which permit a view back of the bar from the out
side, do not, in my opinion, obstruct the view of a substantial
part of the room. Of course, until the court has passed upon
the question it will not be definitely settled, but until the
court does pass upon it I think this law should be enforced to
the extent that those bars that obstruct part of the view of
the room in which the nonintoxicating liquors are sold
should be removed, while those bars that do not so obstruct
the view and that are not used for the consumption of liquor
by the purchaser need not be removed.

"Should a distinction be made as between bars that stand
at right angles with the street and those bars that run parallel
with the street?"

An afiirmative answer is here required, if those bars that run
parallel with the street obstruct the view from the outside to
that part of the room, which is back of the bar.*
JEM

Corporations—Fanners' mutual telephone company is pub
lic utility though unincorporated and though-it owns only
part of complete system..

August 2, 1921.

Railroad Commission.

Attention Mr. Trumbower.

In your letter of July 21 you state that the Portage Tele
phone Company, which operates a telephone exchange, at
Portage, has for som.e time been connected with a number of
farm lines under the following arrangement: the Portage
Company owns the wires, but the poles and instruments are
owned by the farm.ers themselves, who are organized into
unincorporated associations for that purpose. These lines
run into the Portage exchange and the latter makes an

•May or may not, according to Judge Slevcns's decision in Albg d.
Smith, Sept. 19^1.

;vi;i

•/'d!
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annual charge per telephone for giving exchange service. You
state thai recently some of these associations have, by m.a-
jority vole of their members, decided to disconnect from Ihe
Porlage exchange, and the minority members of these asso
ciations, who are thereby cut off from all exchange service,
object seriously to this change on the ground that they m.ust
have connection with Portage in order to carry on their
eveiyday business transactions. You ask whether these un
incorporated farm.ers' associations are public utilities in such
sense that the continuance of service to their minority mem
bers may be com.pellcd regardless of the wishes of the ma
jority.

Sec. 1797/n-l, Stats., provides that the term, "public
utility" within the m.eaning of the public utility law, shall
mean and embrace

"every corporation, company, individual, association of
individuals, * * * that now or hereafter may own, operate,
manage, or control any plant or equipment or any part of a

- plant or ecpiipmenl within the state, for the conveyance of
telephone messages * * * to or for the public," etc.

Since this definition expressly includes the owner of any
part of a telephone plant or equipment, and since the associ
ations in question do own the poles and instruments by
means of which their mcm.bers receive telephone service, the
fact that these associations do not own the entire telephone
plant docs not prevent them from being public utilities.
Whatever might be the ruling if only a very minor and inci
dental part of the telephone system, were owned by tlie asso
ciation, it certainly cannot be doubted that the poles and
instruments are so substantial a part of the plant as to bring
these associations squarely within the definition of a public
utility if the service rendered by m.eans of those poles and
instruments is service "to or for the public."

The question whether purely mutual and co-operative
telephone companies or associations do render service "to or
for the public" so as to make them public utilities has never
been passed upon ly^ our suprem.e court. The supreme court
of Illinois has held that they do not render public service.
State Public Utilities Commission v. Okaw Valley Mutual
Telephone Association, 118 N. E. 760, and earlier Illinois
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cases oiled. In Missouri these mutual companies have been
held not to be public utilities because they do not furnish
service "for hire" as required by the statutory definition of
public utilities in that state. Slate v. Public Service Commis
sion, 199 S. W. 962. I have found no other court decisions
which directly bear upon the subject.

It is my understanding that, during the fourteen years that
the public utility kw has been in effect, your commission has
consistently held that farmers' mutual telephone companies
are public utilities even though they furnish service only to
their own members. They have been#required to file reports
with 1hc commission and haVe done so from the beginning.
Their I'atcs have been regulated by the commission and the
question of the extension of their lines in competition with
other lines has been passed upon scores of times by the com
mission, and, as I understand, these decisions have never
been challenged in court. In one case involving a telephone
company of this kind, the question was formally raised by
the aUorney for the com.pany, and the commission said:

"The contention was made by the attorney for the "West
Kewaunee & Western Telephone Company at the hearing
that that company was not a public utility, since it merely
consists of a band of farmers who have organized a telephone
corporation for their o\\ti convenience. All the subscribers
are stockholders, and all who desire to have the telephone
service of the company arc reciuired under its rules to buy
stock. The fact remains, however, that the company uses
the highways of the state for its pole and wire lines and it
could hardly be heard to say tliat it uses liiosc highways for
a purely private purpose. If it is operating for such a public
purpose as will jusLity its use of the highways, it pust be
conveying telephone messages "to or for the public" as con
templated by the Public Utilities Law. Furthermore, it is
by no means clear that, entirely aside from the matter of
use of the highways, the company is not serving the public
regardless of\he fact that it requires all its subscribers to be
stockholders. The fact that the company desires to extend
its lines to take on several new subscribers seems to be an
indication that it holds itself out as a purveyor of telephone
service. The further fact that it is connected at Kewaunee
with a public telephone exchange through which its sub
scribers reach and are reached by several hundred subscrib
ers of the Wisconsin Telephone Company and of various farm
line companies indicates also that the West Kewaunee <!k.
Western Telephone Company is giving a public telephone
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service as distinguished from a purely private service." In re
West Keivaunee & W. Tel. Co., 14 W. R. C. R. 219, 223.

So numerous and wide-spread are these telephone com
panies in Wisconsin that these rulings of the commission cart
hardly have failed to attract the notice of many members of
the legislature, particularly as a large portion of every legis
lature consists of farmers. The fact that the commission's
views as to the status of these companies have never been over
ruled at any of the seven legislative sessions that have oc
curred since those vie\ts were put into effect is strong evi
dence of legislative assent to the correctness of those views,
Even more significant is the fact that in the legislature of
1919, two bills (256, S. and 257, S.) which would have ex
pressly exempted farm.ers' co-operative or mutual telephone
companies from botii the stock and bond law and the public
utility law, failed of passage in the house in which they were
introduced.

We have, therefore, an unusually strong case of practica'^
construction both by your commission and by t he legislature,
to the effect that farm.ers' mutual telephone companies are
public utilities. Even if the correctness of this construction
were somewhat doubtful, the history of the situation would
strongly impel its adoption by the courts, and hence by the
attorney general; but in my opinion, its correctness is not a
matter of doubt. The reasoning set forth by the commission,
in the case quoted above appears to me quite unanswerable.
The nature of the telephone business is such that the furnish
ing of service to any one person is not merely an individual
matter with him, for by m.eans of his connection with the
telephone system the entire public is enabled to comm.unicate
with him. For instance in the case now before us, the entire
population of Portage, and probably (through long-distance
connections) of many other cities and villages, is able to
communicate with each individual farmer because of the
connection between the farmers' mutual lines and the Por
tage exchange. The furnishing of facilities for such com
munication is certainly a furnishing of facilities "to or for
the public."

My conclusion is, therefore, that the telephone associa
tions referred to are public utilities for the reason that they
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own part of a plant or equipment for furnishing telephone"
service to or for the public, and that being the case, the
question of the amount of service that they shall give is not
to be determined solely by the action of the majority of their
members but is within the jurisdiction of the commission to
determine in proceedings properlv brought before it.
RMH

Courts—State tax of one dollar on civil suits in county
court should not be paid into state treasury, and if so paid
through error should be refunded to county.

August 3, 1921.

Honorable Henry Johnson,

Slate Treasurer.

You have asked my opinion as to whether Walworth
county is entitled to a refund of sums paid by its officers into
the state treasury since 1907, representing the state tax col
lected on civil suits in the county court of that county.

It seems that civil jurisdiction was conferred upon the
Walworth county court by ch. 234, laws of 1907, and ever
since that time the clerk of that court, who is also clerk of the
circuit court, has made no distinction between the one dollar
suit tax collected in the county court and the like tax col
lected in the circuit court but has paid both to the state
treasurer. By sec. 19, ch. 234, laws of 1907, it is made the
duty of the clerk of the county court to collect

"a state tax of one dollar and an advance clerk's fee of two
dollars at the same time and in the same manner as now pro
vided for the payment of state tax and advance clerk's fees
for actions commenced in or appealed to the circuit court."

Ch. 234 contains no directions as to what disposition shall be
made of the tax so collected in the county court.
In the circuit court it is the duty of the clerk, under sec.

59.39, subscc. (11), to pay over to the county treasurer,
quarterly, the state tax of one dollar required by law to be
collected by him on every civil action commenced in that
court. Sec. 59.20, subsec. (11), requires the county treasurer
to transmit these sums to the state treasurer on his order.
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These provisions, however, do noL apply lo any court but the
circuit court and, therefore, would not warrant the county
treasurer in paying over to the state treasurer the sum col
lected by way of state tax in the county court; nor have I
found any other provision of the statute wiiich would author
ize him to do so.

It might seem that the very name "state tax" would
indicate that the money should be paid into the state treas
ury regardless of the court in which it is collected, but that
idea is pretty well negatived by the provisions of the consti
tution under which the tax is collected. Sec. 18, art. VIl,
Const., provides:

"The legislature shall impose a tax on ail civil suits com
menced or prosecuted in the municipal, inferior or circuit
courts, which shall constitute a fund to be applied toward
the payment of the salary of judges."

Although this provision is not specific as to what judges'
salaries are to be paid out of the tax, it would seern.
that the framers of the constitution meant the salaries of the

judges of those particular courts in which the tax is collected.
The salary of the county judge of Walworth county is paid
out of the county treasury (sec. 18, ch. 234, laws of 1907), so
that it would seem hardly consistent with the purpose of the
constitutional provision to have the proceeds of the tax paid
into the state treasury.
My conclusion, therefore, is that these sum.s should not

liave been paid into the state treasury, and the case is a
proper one for a refund under sec. 20.06, subsec. (2), Stats.
A detailed statement of the amounts due should be presented
by the county treasurer as a basis for the approval of the
refund by the state officers who are named in the section just
referred to. In my opinion, however, no refund can be made
of any sum which was paid into the state treasury more than
six years prior to the presentation of the claim, since sec. 2,
art. VIII, Const., prohibits the appropriation of any money
for payment of claim.s against the state unless filed within six
Years after the claim accrued.

RMH
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Criminal Law—Gambling—Lotteries—'Giving of house by
means of lottery is violation of sec. 4523, Stats., though
recipient is to pay foj deed and abstract.

August 3, 1921.
WiLLI.AM E. PORS,

District Atlorncif,
Shell Lake, Wisconsin.

I have your letter of July 22, stating lliat tickets are being
sold for a dance to be given at Spooner, September 9, the
price of the tickets being $1.10 each, and on each ticket is the
following:

"I. A. Harris will make a present of
a 9-Room Modern Stucco House to

the original purchaser and
owner of the designated ad-

No. 31 mission ticket sold for the
Big Pavilion Dance, Friday, Sept. 9."

You state that the person who gets the house is to pay for the
deed and also the abstract. You ask whether this transaction

will come within Ihc condem.nation of the slate laws with

reference to lotteries.

In m.y opinion, if the "designated admission ticket" whose
owner is to receive the house is selected by mxans of a draw
ing or other form of lottery, the transaction is prohibited by
sec. 4523, Stats. The fact that the owner is to pay for the deed
and abstract docs not affect the situation any more than if
he were to receive the property subject to an encumbrance.
What the statute prohibits is tlic disposing of "any property
of value, real or personal, by way of a lottery*."

This m.atter was fully considered in a recent opinion to
District Attorney Heinemann, of Appleton, July 9, 1921.*
RMH

*Page 770 of this volume.
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Intoxicating Liquors—Search Warrants—Search warrani:
may be issued under subsec. (6), sec. 4840 based on cornplaim:
charging necessary allegations on informal ion and belief.

•

August 3, 1921.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

In your recent letter you referred to sec. 5, ch. 441, laws
of 1921, which adds a new subsection lo sec. 4840 relative to

the issuing of search warrants. You submit the following:

"Does the statute rccjuire positive proof before a search
warrant can be issued, and, if that is so, would the taking
out of the search warrant be an idle ceremony, since if posi
tive proof is on hand a search warrant is no longer necessary;
or would the officer, in your opinion, be justified in swearing
to a complaint on information which he believes to be true,
and would this office be justified in causing a search warrant
to be issued on such mere information or suspicion?"

You slate that you notice that where the statute authorizes
the issuance of a search warrant in relation to other crimes a'

complaint may be made on information, and it is not neces-
saiy that the complainant know that the premises arc being
used for unlawful purposes, but that owing to the pcculiai-
language used in this subsection you desire to be advised as to
whether a search warrant may be issued on well founded
suspicion or belief, or whether the complainant must have
positive or personal knowledge that the dwelling is used foi'
the pui-pose of violating the act in question.

Said sec. 4840 as amended reads, as far as pertinent here,
thus:

"Any such magistrate, when satisfied that there is reason
able cause, may also, upon like complaint made on oath,
issue such warrants in the following cases, to wit:

"♦ * »

"(6) To search for and seize any liquor unlawfully pos
sessed or property designed for the unlawful manufacture
of liquor, but no search warrant shall issue to search any pri
vate dwelling, occupied as such, unless it is being used for
the unlawful manufacture for sale, unlawful sale, or posses
sion for sale, of liquor * *
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II is true that subsec. (6) expressly, provides that

"no search warrant shall issue to search any private dwelling,
occupied as such, unless it is being used for the unlawful
manufacture for sale, unlawful sale, or possession for sale,
of liquor,"

and there is great force in the argument that a complaint
should allege in positive language that the dwelling house is
used for such unlawful purpose, and that it would not be
siifTicient to make the allegations in the complaint on in
formation and belief. In a great many states the complaint
charging an offense is not sufficient if it charges the sam,e on
information and belief. 16 C. J. 292. (See authorities in note
60.) Our court, however, has definitely decided that in this
state there is no infirmity in a complaint which charges the
comm.ission of an offense on information and belief. This

form of com.plaint has been held sufficient under our statute
and constitutional provision. Murphy v. Stale, 124 Wis. 635;
Stale V. Davie, 62 Wis. 305; Piper v. Stale, 163 Wis. 604;
State V. Tall, 56 Wis. 577. This rule applies in cases of felony
as well as misdemeanors. Murphy v. Slate, supra.

It is well to consider the wording of the slatute relative to
such com.plaints. Sec. 4776, Stats., provides in part:

"Upon complaint made to any such magistrate that a
criminal offense has been committed, he shall examine, on
oath, the complainant and any witness produced by him, and
shall reduce the complaint to writing and shall cause the
same to be subscribed by the complainant; and if it shall
appear that any such offense has been committed the magis
trate shall issue a warrant reciting the substance of the ac
cusation, * * *."

Sec. 4740 contains the identical provision.
The court said, speaking of the decision in Stale v. Davie,

in Murphy v. Slate, supra, 645:

"Upon a full consideration of this question, then presented,
and in view of the adjudication in other jurisdictions seem
ingly in conflict on the subject, it was determined that under
our statutes a formal com.plaint which states that the com
plainant was 'informed and has good reason to believe and
does verily believe' that the offense described had been com
mitted (naming the offender) meets the particularity and
certainty required in charging the offense by the terms of
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Ihis slaliilc. It is pointed out that the statute reiiuiies thai,
an oral complaint be first made to the magistrate, and he
thereupon is requii ed to put the person complaining and the
otlier witnesses produced by him under oath; and the com
plaint shall then be reduced to writing, but need not have a
written verification on oath appended to it, but it must be.
based on the sworn oral statements of the complainant and
witnesses, if any are produced, made to the magistrate ori
examination by him. If, after such proceeding, the magis
trate is satisfied that an offense has been committed and thai:
the pcison accused is the probable ofl'cndci', he is authorized
to issue a warrant reciting the substance of the complaint and
directing his apprehension. Under the proceeding thus pro
vided it was held that the statute did not contemplate tha*:
the formal Avritten complaint could be made in positive terms
only, but that a formal complaint on information and belief
is sufficient. It is supposed that the facts disclosed to the
magistrate upon his examination on oath of the complainan t
and Ihc witnesses, if any, satisfies him that an offense has
been committed and that a warrant should issue for the ap
prehension of the person charged."

It will be well to note that the provisions of sec. 4776 and
also 4740 which require that the complaint made to the
magistrate that an offense has been committed are as posi
tive in their requirements as the provisions of siibsec. (6),
sec. 4840. The statute docs not say that the complaint may
be made on information and belief, but still our court held

liiat a complaint so alleging the offense satisfies the call of i\vi
statute. In both cases the magistrate must be satisfied that
the offense has been committed. Why should there be any
difference in the strictness of procedure indulged in when it is
apparent that the sacredness of the home is no more sacred
than the life or liberty of an individual? The one is as im
portant to society as the other. A man may be charged with
murder, the highest crime known to the law, in a complaint
alleging the crime on information and belief. Why should
not a search warrant, which simply permits the officer to
search a dwelling house which might result in the confiscation
of property or the conviction of an individual for a misde
meanor, be alleged in the same manner? It would seem that
our law makers, who must be pi'csiimed to have known the
status of our law on criminal procedure when they enacted
said siibsec. (6), sec. 4840, must have intended a similar
criminal procedure in the administration of this law.
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Perjury could be assigned upon a complaint alleging on in
formation and belief that the dwelling house was being used
for the unlawful manufacture or sale of liquor if the afTiant
had no good reasons for such belief. Taylor v. Robinson, 26
Wis. 545.

"It was formerly thought," says Roscoe, "that an oath
was not perjury unless sworn to in absolute or direct terms,
and that if he swore according to his belief he could not be
convicted of perjury. But the modern doctrine is otherwise.
Belief is to be considered an absolute term; hence, to swear
that he believes a thing to be true is equivalent to swearing
that it is true." Roscoe's Grim. Ev. 814.

But allidavits or complaints for a search warrant have been
held sufTicient if they have been m.adc under oath on infornia-
tion and belief. Sec Lowry v. Grigly, 30 Conn. 450; Simpkins
V. Marhill, 9 Incl. 543; Franklin v. State, 85 Ind. 99; Common
wealth r. Leddy, 105 Mass. 381; 2 Woollen & Thornton, Law of
Intoxicating Liquors, sec. 602; Jones v. German, 66 Queen's
Bench, Law Journal, 281.

In the last case, which was an English case, it was held that
a justice of the peace has jurisdiction to issue a search war
rant for stolen goods, although the sworn information on
which the application for the warrant is made does not
allege that a larceny has been committed, if the fair intend-
ment of the allegations made in the information is that the
informant has reasonable grounds to suspect, and does sus
pect, that a larceny has been committed. That was an action
brought to recover damages for illegal arrest, false imprison
ment, and trespass on goods against the justice who had
issued the warrant. Lord Esher in deciding the case said:

"In my judgment there is enough on the face of the infor
mation to shew the Justice that he was asked to grant a sea-rch
warrant under the powers which a Justice has to grant such
a warrant in the case of stolen goods. The Justice accepted
the responsibility of determining the matter and determined
it. But it is said that the information was not in a proper
form so as to empower him to determine it. It may be that
there are omissions in the infoimation, and that it is irregu
lar, but if there is enough on the face of it to shew that the
Justice was called upon to act undei- his power to grant search
warrants in tiic case of stolen goods, I think he had jurisdic
tion to determine the matter. He may have been wrong in
the way in which he determined it, but that does not go to
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the question of jurisdiction. I am of opinion therefore that
the Justice had jurisdiction, and, that being so, the plaintiff
cannot maintain an action without proof of malice, of which
there is no allegation."

If it were required to have positive proof and a complaint
alleging directly and positively that the dwelling house was
being used for the unlawful manufacture for sale of liquor,
then the results would be rather serious and the issuing oJ; a
warrant, as you say, would be an idle ceremony. The words
used by our court in the case of Slale v. Davic, supra, rela
tive to the serious results that a contrary ruling would eifect
are here apropos. The court, p. 309, said:

"The rule contended for would make the execution of the
criminal laws impracticable if not impossible, and many of
fenders would escape justice. It would be a very humane
and safe rule for the criminal, but cruel and unsafe for so
ciety. The complainant may be in possession of such facts,
by information or otherwise, as wmuld give him good reason
to believe that a certain person had committed an offense,
and the persons who have knowledge of the facts of the crime
may be either unable or unwilling to make complaint. What
siiall be done? Our statute sulTicicntly guards and proteds
the rights of accused persons, and, if sti ictly followed, there
will be no danger of wanton or causeless arrests, and it is by
our owm statute that this complaint is to be tested."

In view of the above authorities, I am. of the opinion that
when a com.plainL which alleges that the afliant is credibly in
formed and has good reasons to believe and does verily
believe that the dwelling house in question is being used for
the unlawful manufacture for sale, the unlawful sale and the
possession for sale of liquor and that he believes that that
liquor is unlawfully held in possession in said house, has been
made, a search warrant m.ay be issued; in other words, that
the m.agistrate or justice has a right to find that it appears
that the allegations of the complaint arc true, that the dw^ell-
ing house is being used for the unlawful m.anufacture for
sale, the unlawful sale and the possession for sale of liquor,
and that there is probable cause to believe that such liquor
is being unlawfully held in possession in said dwelling house.
JEM
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Bridges and Highways—Prescription—Navigable Waters—
High-Water Mark—Travel by public, in well defined path,
over private lands, continuously for more than 20 years is
presumed adverse to land owner and creates public way by
prescription.
Fee of bed of lake, which extends to ordinary high-water

mark, is in public.
Shore owner has right to build piers and docks and other

structures which aid navigation, but no others.
He may not extend his fences into water or even across or

on beach below ordinary high-water mark.
Public has right to go upon beach as well as on water, but

not across private lands to reach beach.

August 4, 1921.

Conservation Commission.

At the Peninsula State Park, siliiated in Fish Creek
Harbor, being part of the waters of Green Bay, there is a
path which leads across private lands to an ordinary public
street in the village of Fish Creek. This path has been used
by the public for approximately fifty years, in passing from,
the village to the creek and to the lands which now constitute
the park.

Recently the title to the lands between the park and said
street over which the path runs changed hands, and the new
owner immediately put up "No Trespass" signs, forbade the
passage of any one over his property, erected fences and
locked the gate which he put in at or near the point where
the path intersects the street. The public thereafter climbed
over the fence and continued to use the path because the high-
wayinto the park is more circuitous and is not entirely a desir
able way for foot passengers. The tract on which the path is
situated extends to the shore of Fish Creek Harbor and the

owner has extended his line fences across the shore line and

into the water a considerable distance, in order to prevent
people from going along the beach at that place. Out of
these facts you say the following questions have arisen, about
which you ask to be advised:

"1. Can a pathway which has become semipublic at least
and which has been used without restraint for a considerable
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period of time be subsequently fenced off and closed to the
public?
"2. If this can be done has the public any right to that

strip of ground found between the high-water mark and the
average level of a large body of water like Green Bay? The
property in question abuts on Fish Creek Harbor, which is
a part of Green Bay proper.
"3. Is it permissible for the ovTier of such a piece of prop

erty to build a fence, as the enclosed sketch will show, to a
considerable distance out in to the water, in order to prevent
people from going around this fence and following the shore?"

1. The public has an easement across this land for travel
or it has not. The path is a public right of way or else the
public has no right there at all. The law does not recognize a
path as semi-public. There is no halfway stage. The land is
entirely free from any burden or right of way or else it is
subject thereto. The existence of such easement or the
absence thereof depends upon the m.anner in which the path
has been used or traveled for a period of more than twenty
years. If there be such right in the public, it is evidently by
prescription, and that right only arises when there has betm
a continuous, adverse, notorious, open use by the public
for more than twenty years. You can see that the right of the
public to use this path depends upon its history, that is, de
pends upon facts which will have to be carefully investigated
before anything like a positive direct statement can be made
as to the existence of a right of way for foot passengers at this
place. Where there has been such use for such a length of
time a right arises as complete as though an absolute grant
of the right of way had been m.ade by the owner to the public.
City of Chippewa Falls v. Hopkins, 109 Wis. 611; Milwaukee
Boiler Co. v.' Wadhams 0. Jc G. Co., 126 Wis. 32; State v.
Lloyd, 133 Wis. 468.

It is suggested that your man in charge of the park take
this up with the district attorney of Brown county and, if,
upon full investigation of the facts, it appears that this foot
path is a public way and is of sufTicient importance to make it
worth while, an action should be commenced restraining th.e
land owner from obstructing the path or interfering with il;s
use.

2 and 3. The public has the right to pass along and ov(!r
any ground found between the ordinary high-water mark
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and the water's edge, and the shore owner has no right to
fence such land or prevent the free passage over the same. In
Wisconsin the rights of an owner of land which borders a
river differ materially from those of the owner of lands on a
lake. The former owns the bed of tlie stream to the center of

the main channel or thread, subject only to the right of the
public to have the river flow there and to navigate the same,
and enjoy the incidental rights or privileges of hunting and
fishing therein. Such owner may take earth or rocks or other
materials from the river bed and prevent others from doing
so. In short, he owns the bed of the river subject to specified
easements in the public. On the other hand, the owner of
lands which border on a lake, sometimes called "riparian"
and again "littoral" ovvmer, takes no title to the bed of the
lake. His title stops at the shore. The state owns the bed of
the lake. Mendota Club v. Anderson, 101 Wis. 479; Ne-pee-
nauk Club v. Wilson, 96 Wis. 290; C. Beck Co. v. Milwaukee,
139 Wis. 340; Diana Shooting Club v. JIusling, 156 Wis. 261;
Olson V. Merrill, 42 Wis. 203; Delaplaine v. The C. & N. W.
By. Co., 42 Wis. 214; Boorman v. Sunnuchs, 42 Wis. 233;
Diedrich v. The N. W. Union Ry. Co., 42 Wis. 248; Illinois
Steel Co. V. Bilot, 109 Wis. 418, 425.

By "shore" is meani the line which divides the bed of the
stream or lake from the land proper. This boundary has been
designated by various terms. It has been called the "natural
shore" (Ryan, C. J., in Diedrich v. The N. W. Union Ry. Co.,
42 Wis. 248, 261-3). But of late our court has frequently
called it "the ordinary high-water mark," and has given a
very exact and lucid definition of it.

"By ordinary high-water mark is meant the point on the
bank or shore up to which the presence and action of the wa
ter is so continuous as to leave a distinct mark either by ero
sion, destruction of terrestrial vegetation, or other easily
recognized characteristic." Diana Shooting Club v. Rusting,
156 Wis. 261, 272. See also Polebitzke v. John Week Lumber
Co., 163 Wis. 322, 325.

The decisions above cited, and other decisions of our court

establish the proposition that the owner of the shore of Fish
Creek Harbor has a right to construct in front of his land
proper wharves, piers or docks in aid of navigation, because
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such structures further the public; use of the water 1o which
the public title under the water is suborclinaled.

"Any other extension or intrusion into the water, beyond
the natural shore, whether made by the riparian owner or a
stranger, is a pourprestui'e, vesting no title in him who made
it." Diedrich i>. The N. U. /?//. Co., 42 Wis. 248, 262-263.
"The rule that where the fee of the bed of the water is in

the public, the general right of the riparian owner is confined
to legitimate uses of the water only, appears to follow of
necessity from the principles already stated. It is difTicuIt to
perceive, how, in that case, the riparian owner could take
right to intrude upon the public fee under the water, which
he might not take to intrude upon the private fee bounding
his estate upon the land side. This is especially apparent
when the water is navigable, and the use of the water, as well
as the fee in its bed, is in the public. In that case, all riparian
right is subject both to the fee and to the use; and the ripar
ian owner takes no right to intrude upon cither." Ibid. 266.

The owner of shore land has no right to extend his fences
into the waters of the harbor. Such an act is a trespass on the
public domain, and the stniclurc is a purpresture.

"A structure built upon the bed of Die lake, not in aid of
navigation (e. g. a building in which to store and repair
boats), is a purpresture,—an invasion both of the stale's title
and the rights of the public." Attorney General ex ret.
Askew V. Smith, 109 Wis. 532, 539-540.

In this case the court ordered the boat house removed and

abated. If a house for storing boats is to be removed from
the bed of Ihc lake because it is a sLrucUire not in aid of nav

igation, surely fences extending into such waters and intended
to prevent people from passing along the beach would be
abated as a purpresture. We think the law goes further than
that in restraining the riparian from interfering in any way
with the right of the pulilic generally to go upon the lakes and
any part of the bed of the lakes. We have seen thai he
has no title to the bed nor any interest therein. In the Died
rich case and in Menominee River Lumber Co. v. Seidl, 149

Wis. 316, it was held that the shore owner could not m.ain-

tain ejectment against a person who occupied the lake in front
of the plaintiff's land. If he could not maintain ejectment to
expel a person thercirom., he has no right to prevent persons
from entering there. In other words, he has no right to erect
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fences that exclude tlie people from any part of the lake,
much loss m.ay he erect fences for that very purpose. The lan
guage before quoted, from, our supreme court decisions, very
plainly indicates that no fences m.ay be constructed in these
waters. The reason of those decisions, we. think, extends to
the beach.

By "beach" is meant the exposed bed of the lake, the por
tion of the lake which lies between the water's edge and the
ordinary high-watej* mark. There is no reason for distinguish
ing between that part of the lake bed which is actually
covered by water at any particular time and that which is not
so covered.

In Diana Shooting Club v. Husling, supra, it was decide.d
that the right to hunt on navigable waters, as well as fish, was
an incident to the right of navigation.

"Navigable waters are public waters and as such they
should inure to the benefit of the public. They should be
free to all for commerce, for travel, for recreation, and also
for hunting and fisiiing, which are now mainly certain formes
of recreation. Only by so construing the provisions of our
organic laws can the people reap the full benefit of the grant
secured to them therein" pp. 271-272.

In that case the court expressly refrained from deciding
whether the public has a right to hunt on portions of the
river bed from, which the waters for the time being had re
ceded, but the principle of that case and others, it would
seem., compel the conclusion that the public may hunt any
where within the shore lines of a lake or river without regard
lo whether the bed is covered with water or is exposed at the
particular point involved. Low stages of water do not in
crease the shore owner's title nor his right to control the bed
of the lake, and, consequently, such recession or lowering of
the water does not curtail the right of the public.

In. Polehilike v. John Week Lumber Co., 163 Wis. 322, 325,
it was said:

"The court can take judicial notice of the fact that the
Wisconsin river is a navigable stream. The defendant there
fore had the right to use it for logging purposes up to the
ordinary high-w-ater mark," (citing Diana Shooting Club v.
liusting, supra.)
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This statement of the court related to the right of the de
fendant to take logs stranded on the river beach. The couii
held that the owner of the logs could go upon the beach for
the purpose of rolling or dragging the logs into the water. Ir.
this connection, we are to bear in mind that the title to the
river beach was in the riparian owner, and that the title to
the beach at Fish Creek Ilarbor is in the public. We enter
tain no doubt that the public may pass along the lake beach
and that the fences which have been erected on Fish Creek

Harbor by a shore owner are in violation of law, and that hti
should be notified to remove them at once. If he does not

remove them promptly an action should be commenced to
compel their removal, and enjoin such owner from interfer
ing with what I conceive to be ,a plain right and privilege of
the public.
The rights of the public in the navigable waters of the

state and on the shores of the lakes below the ordinary high-
water mark are paramount to the private rights of owners
of abutting lands. It is important that these rights be main
tained. The principle of state ownership of our lakes and of
the beds thereof up to the ordinary high-water mark would
be meaningless and impotent if the use and enjoyment of
those waters could be monopolized by permitting the owners
of abutting property to erect wire entanglements or othex
barriers reaching from the dry land into deep water, thereby
excluding the public and denying it the right to use without
hindrance the shore below the ordinary high-water mark.
The state of Wisconsin is not propagating or protecting fish
or wild fowl at public expense for the benefit of the fortuna1:e
few who may own the lands abutting upon public waters.
The owner of lake property should at all times remember

that "his control stops with the shore." Should he wish to
build fences to exclude strangers from his domain he msiy
build his fences on and along the ordinary high-water mark,
but not across that mark. He must not fence the public
domain, for if he does he becomes a trespasser himself.
EEB

i-'A-'
T»i.;
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Corporations—Revocation of Charter—Public Officers—Sec
retary of stale is under no duty to investigate correctness of
corporate repoils filed with him, or to prosecute for perjury
in falsifying such rcpoils.

August 4, 1921.
Honorable Elmer S. Hall,

Secretary of Slate.

You have submitted to me a letter from a citizen of Mil

waukee asking you to take action against certain corporate
officers, who, it is alleged, have sworn falsely in an annual re
port of their corporation on file with you, and to revoke the
charter of the corporation. You ask what, if any, action
should be taken by your department in the matter.
The secretary of state is given no authority by law to take

any proceedings for revocation of a corporate charter except
in the single case of failure to file an annual report within the
time fixed by statute, sec. 1774n,Stats.;nor is he placed under
any duty or given any authority to investigate the correctness
of the reports filed with him or to institute prosecutions for
false swcai'ing in those reports. If the officers in question
wilfully or wilfully and corruptly swore to what was false,
Ihey are guilty either of false swearing or of perjury (sees.
4471, 4471ff, Stats.) and may be prosecuted therefor by the
district attorney for the county in which the olTense was com
mitted. If the acts of the corpoi ation constitute an abuse of
the corporate charter or a usurpation of privileges not con
ferred by law, the attorney general, upon becoming satisfied
of the violation, may apply to the supreme court for leave to
bring an action to forfeit the charter, and if he refuses to make
such application a private party may make it, sec. 3241,
Stats.

None of the statutory provisions that I have referred to
place any duty upon you as secretary of state, and therefore
I advise that no official action is required on your part. Of
course, if you as a private citizen should become satisfied that
the report in question was perjured, you could make com
plaint to the district attorney just as any other citizen could
do, but such complaint could equally well, and more safely,
be made by someone who, like your informant, has first hand
knowledge of the facts. It is, of course, his privilege also.
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if he so desires, to lay the facts before this department under
the provisions of sec. 3241, above referred to.
RMH

Criminal Law—Convicts—Prisons—Probation—Public Of
ficers—Board of Con/ro/—Siibsec. (2), sec. 57.03, Stats., dees
not authorize state board of control to discharge, from fuilher
supervision one convicted of criminal olTense, sentenced and
sentence stayed and convicted person placed on probation,
before expiration of period for which he was sentenced.

August 5, 1921.

Board of Contro:..

Attention M. J. Tappins, Secretary.
You call my attention to eh. 57, Stats., under which the

various courts of the state are authorized to place persons
convicted of a felony for the first time, where the punishment
fixed by statute does not exceed ten years, on probation to
the state board of control. Siibsec. (2), sec. 57.03 provides;

"Whenever, in the judgment of the board the probationer
has satisfactorily met the conditions of his probation, he
shall be discharged from further supervision, and said board
shall isssue to him a certificate of final discharge; but the
period of probation shall not be less than the minimum nor
more than the maximum term for which he might have been
imprisoned."

You state that frequently persons are placed on probation
for a period between the maximum and minimum, that is,
for instance the maximum might be seven years and the
minimum one year, and the person might be placed on pro
bation for either four or five years. You ask whether, where
a person is convicted of an olTense that is punishable by from
one to seven years and the court fixed the period of probation
at four years, the state board of control would have the power
to discharge the probationer before the four year period had
expired, provided that he has served upon probation for a
period of more than one year.
I understand from your question that you refer to a case

where the court has sentenced the person convicted to a
term less than the maximum and more than the minimum
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fixed by statute, and has then stayed execution of such
sentence and placed such convicted person upon probation.
My answer is based upon this understanding of your ques
tion.

The statutory provision above quoted, taken literally,
would authorize the board, in such a case, to discharge the
convicted person before the expiration of the term fixed by
the court, and after the minimum provided by statute had
expired. Statutes, however, cannot always be given a literal
construction. One well known canon of statutory construc
tion is that the statute should be given such a construction as
would bring it in harmony with the provisions of the consti
tution.

Art. V, sec. 6, Const., provides in part:

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all olTenscs ex
cept treason and cases of impeachment, upon such conditions
and with such restrictions and limitations as he may think
proper, subject to such regulations as may be provided by
law relative to the manner of applying for pardons."
"Commutation of sentence or punishment is the change of

a punishment to which a person has been condemned to a
less severe one." 29 Cyc. 1561.

To place the suggested construction upon the statutory
provision in question would therefore be to attempt to
authorize the board of control to grant a commutation of
sentence.

Our supreme court has said:

"The sole power is vested in the governor To grant re
prieves, commutations, and pardons after conviction, for
all offenses except treason and cases of impeachment, upon
such conditions and with such restrictions and limitations
as he may think proper.' " In re Webb, 89 Wis. 354, 356-
357.

It was there held that an attempted indefinite suspension of
sentence by the court was

"clearly obnoxious to the objection that it is an attempted
exercise of power, not judicial, but vested in the executive"
{Ibid. p. 357).
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As the suggested construction would bring the statutory
provision in question in conflict with the constitution, it is
my opinion that it should be construed as not authorizing
the board of control to discharge from further supervision
a probationer until the expiration of the term for which he
was sentenced. The provision in question was probably en
acted for the purpose of authorizing the board of control to
discharge a probationer before the expiration of the maximum
term fixed by statute where the court has suspended judg
ment prior to pronouncing sentence. For the purpose of this
opinion I am assuming, without deciding, that the court has
the power to so suspend judgment.
WWG

Intoxicaiing Liquors—Evidence.—In prosecution for sale
without permit of intoxicating liquors to be drunk on prem
ises it is incumbent on state to produce presumptive evi
dence that defendant had no permit.

August 5, 1921.
Charles E. Lovett,

District Attorney,
Park Falls, Wisconsin.

In'your letter of July 14 you refer to the provisions of ch.
441, laws of 1921, which provides in subsec. (28), sec. 1, as
follows:

"The possession of liquor by any person without a per
mit, other than in his private dwelling used exclusively as
such, shall be prima facie evidence of unlawful possession."

You inquire whether it is necessary to affirmatively prove
that the defendant has no permit or whether that is a matter
of defense. It has been the general rule under statutes licens
ing the sale of intoxicating liquors, where in the prosecution
a license to sell is relied on as a defense, that the government
is not bound to produce any evidence in support of the nega
tive allegation that the sale was made without license, but the
defendant must assume the burden of proving that he was
duly licensed. See 23 Cyc. 247, and cases cited under Note
99. The overwhelming authority of this country is in favor
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of this proposition of law, but it is a fact that our court has
held that the state must produce some presumptive evidence
in such cases that defendant had no license before he can be

called on to prove the contrary. See Hepler v. State, 58 Wis.
46; yichan v. Slate, 7 Wis. 670; Brijfit v. State, 58 "W^is. 39.

In view of the decision of our court on this proposition I

see no escape from the conclusion that it is incumbent upon
the slate to produce some presumptive evidence that de
fendant had no permit. Until the ruling of our supreme court
in the above cited cases is reversed or modified it is only safe
for the prosecution to follow the rules therein laid down under
the present prohibition law.
You say that you take it that under the said subsec. (28)

possession of moonshine would be prima facie evidence of un
lawful manufacture. In this you are correct.
You also state that you have contemplated framing a

complaint under this law containing two counts. In the first
count you desire to set up the unlawful possession of privately
manufactured distilled liquor without such permit and in the
second count to charge the unlawful manufacture of such
liquor. You inquire whether this would be good practice.
This must be answered in the affirmative. It is unlawful to

have liquor in one's possession without a permit and it is un
lawful to manufacture the same without a permit. A person
who has no permit and manufactures intoxicating liquor and
has the same in his possession has committed two offenses
and the two may be charged in the same complaint in
separate counts.

jf;vi

Courts—Criminal Law—Bastardij—Intoxicating Liquors—
Municipal court of Dunn county has jurisdiction to try
bastardy cases also violations of new liquor law.

August 5, 1921.
Henry W. Rudow,

District Attorney,
Menomonie, Wisconsin.

In your letter of August 2 you refer to ch. 301, laws of 1903,
establishing a municipal court for Dunn county and in
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particular to sec. 2 thereof which provides that the municipal
court shall take cognizance and shall have jurisdiction to
hear, try and determine all charge.s for criminal offenses, in
clusive of bastardy arising within said county, which arc not
punishable by commitment to stale prison, and also that the
general provisions of law relative to civil and criminal actions
by justice of the peace shall apply to said court so far as
applicable. You inquire whether this municipal court has
jurisdiction to try violations of the present liquor laws of this
state and also whether this court can try bastardy cases.
I find no provision in the present liquor law by which the

person violating it may be sentenced to state prison. I am
therefore of the opinion that your municipal court has juris
diction to try violations of the present liquor law, and I am
also of the opinion that your municipal court has jurisdiction
to try bastardy cases, as the above cited sec. 2, ch. 301, laws
of 1903, so provides.
JEM :

Militari] Service—Soldiers' Bonus—Soldiers' Educalional

Bonus—Taxation—Refunds—Sec. 37.259, Stats., providing
for refund of excess payments of soldiers' bonus taxes and
soldiers' education surtaxes, is valid.

Such excess payments m.ay lie refunded regardless of
whether tax was originally paid under protest.

August 5, 1921.
Tax Commission.

In your letter of July 23 you ask my opinion as to the
validity of ch. 521, laws of 1921, which creates sec. 37.259,
Slats., to read as follows:

. "Whenever it shall be certified to the state treasurer by
the Wisconsin tax commission as to corporations, joint stock
companies and associations or by the proper assessor of in
comes as to copartnerships, individuals or fiduciaries, that
excess payment has been made for the soldier bonus tax or
soldier education surtax during any of the three years next
preceding the date of such certificate then the said state
treasurer shall within five days after receipt of such certifi
cates draw an order against the fund in the state treasury
into which such excess was paid, reimbursing such payor for
the amount of such excess payment so certified."
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You point out in your letter that this sectipn provides for
payment of sums from Ihc state treasury on the mere certi
ficate of the tax commission in some cases, and of local
assessors of incomes in other cases, without any express pro
vision for audit by the secretary of state and without fixing
any standard to guide the tax commission and the assessors
of incomes in determining whether an "excess payment" of
taxes has been made. You also state that the question
whether excess payment has been made is not within the
knowledge, of cither the tax commission or the assessors of
incomes, since the functions of those officers relate merely to
the assessment of taxes and not to their payment.
However much the defects that you point out may weigh-

against the wisdom of the law, I am unable to reach the
conclusion that the law when properly construed is uncon
stitutional. To put the m.atter in another way, the act in my
opinion is capable of a construction which will render it
valid, and, upon well settled principles, such construction
should be adopted.

It is true thai the act nowhere m.akes mention of the secre

tary of state as an auditing officer, and it may readily be con
ceded that if this silence must be construed as depriving him.
of the power to audit the claims in question, the act is in
valid, for his functions as auditor cannot be taken away by
the legislature or made subject to the veto of other officers.
Siate V. Hastings, 10 Wis. 525; Stale cx ret. Raijiner v. Cunning
ham, 82 Wis. 39. But the mere silence of ch. 521 on the sub
ject of audit by the secretary of state does not necessarily
mean that there shall be no audit. This form of enactment is

not uncom.mon in Wisconsin. For instance, sec. 1161, which
provides for the refunding of illegal taxes by vote of the
town board, village board or city council, contains a provi
sion that the state's portion of the taxes so refunded shall be
allowed to the county by the state treasurer. Likewise sec.
1087-8 provides that it shall be lawful for the state treasurer
to refund erroneous payment of inheritance taxes

"upon, receiving a transcript from the county court record
showing the facts."

Sees. 24.33, 24.34 and 24.35 provide for the repayment from
the state treasury, in certain cases, of sums paid in by pur-
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chasers of public lands. The soldiers' bonus act (ch. 667>
laws of 1919), provides that the service recognition fund in
the state treasury shall be disbursed upon ceilificates of the
service recognition board. In none of these acts to which I
have referred is any mention made of an audit by the secre
tary of state; yet it is plain that in all these cases, and likewise
in the case now before us, the mere silence of the statute upon
this subject is not to be construed as an efToit to oust the
secretary of state of his powers as auditor, but, rather, the
provisions of sec. 14.31 requiring him to audit all claims
against the state are as fully efTective in the cases covered by
these statutes as in other cases. Stale v. Johnson, 170 Wis.
218, 249.

The next question is whether under ch. 521, the real audit
ing of the claim is done by the tax commission and the
assessors of incomes, so that the secretary of state is as
elTectually barred from performing his constitutional duties
as though the statute expressly took away his jurisdiction.
This question must be answered in the negative on the au
thority of Stale V. Johnson, 170 \\'is. 218, 249, where, in sus
taining the validity of the soldiers' bonus law, the coiiii. held
that although the service recognition board was empowered
to determine the am.ount of bonus to be paid to each indi
vidual applicant, the secretary of state was not thereby de
prived of ins jurisdiction as auditor. One of the cases cited in
support of this proposition was State v. Kosilzkij, 166 N. W.
534 (N. Dak.), where it is pointed out that when the am.ount
of a claim has once been fixed by law, through the action
either of the auditor himself or of some other duly authorized
person, board or tribunal, so that there is no dispute as to the
amount of the claim, then it becomes the duty of the auditor
to allow it. In other words, his duty of auditing the claim
does not in all cases involve a determination of the amount

thereof; the determination of that fact m.ay be committed to
another officer or tribunal. In such cases, of course, the
auditor's duty is very simple, and the objection you raise,
that the five days allowed between the filing of the certi
ficate and the payment of the claim is entirely insufiTicient for
making a proper audit, loses its force.

We come then to the final question as to whether ch. 521
is void in com.mitting to the tax commission and the assessors
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o" inccmes the (lelermination as Lo whether a corporation or
individual has made an "excess payment" of the soldiers'
bonus tax or the soldiers' education surtax in any of the
three years preceding the determination. There is, of course,
no constitutional objection to the delegation of power to an
administrative officer to determine the existence or non-

existence of a fact; hence if the provision now under consider
ation is invalid, it must be because the words "excess pay
ment" are too vague to furnish any standard of action on the
part of the administrative officer, and hence he is left to the
exei'cise of his own discretion and is thus given legislative
power. Certainly if "excess paym.ent" were construed to
mean any payment which the individual assessor might con
sider to be excessive or unduly burdensome to the taxpayer,
the law could not stand. But in my opinion the law need not
be and should not be construed that way. In the administra
tion of the soldiers' bonus and educational bonus laws,

special taxes have been levied on property and surtaxes iiave
been levied on incomes. The amount payable is determined
in the one case by applying a one-mill or three-mill rate to
the assessed value of the property, and in the other case by
applying a surtax to the assessed amount of taxable income.
If mathematical errors were made in applying the tax rate to
the assessed value of the property or the surtax rate to the
taxable incom,c, or if the tax was correctly computed but
through some error an overpayment was made, the facts in
that regard can readily be determined without the exercise of
either legislative or judicial power. In m.y opinion, the legis
lature intended no more than this in using the words "excess
payment;" it did not intend the tax commission or the as
sessors of incomes to pass upon the justice of the taxing
method, or of the tax rate, or upon the correctness of the
property valuation made by the local assessor, or to re-
examine the correctness of the original determination of
taxable income. Pickens v. Board of Commissioners, 17 S. E.
438 (N. C.). With the meaning of "excess paym.ent" thus
restricted, I am unable to see anything at all doubtful from
a constitutional standpoint about the delegation of the power

lo the commission and the assessors of incomes to determine

the existence of an excess payment. In fact, the statute now
under consideration is much less open to criticism, in that
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respect than is sec. 1164, Stats., which has stood unchal
lenged for many years, and which permits town boards,
village boards, and city councils to determine whether a lax
assessed against any person is unlawful and m.akes that de
termination binding on the stale treasurer to the extent of
requiring him to refund.to the county the slate's portion of
the lax so found to be unlawful.

The suggestion in your letter tliat the tax com.mission and
the assessoi s of incomes do not have the data in their files on

which to determine whether an excess payment has been
made, does not bear on the validity of the law. The same
would be iruc if the determination as to excess payments
had been delegated to the secretary of state or to the courts.
The information required to make the com.piitation is readily
available in public offices. The further suggestion that the
act requires the treasurer to pay on t indefinite sums of m.oney
on the mere certificates of the forty assessors of incomes
throughout the stale, in my opinion bears only on the wisdom
of the law and not upon its validity. The legislature is en
titled to use its own judgment in selecting the agents who are
to determine the existence of a fad.

My conclusion, therefore, is that ch. 521 construed in the
manner I have construed it, is valid.

You have also asked m.e, by letter dated July 26, whether
ch. 521 abrogates, so far as the soldiers' bonus tax and educa
tional surtax are concerned, the rule that illegal taxes volun-
tarilj' paid cannot be recovered. In my opinion that rule is
not involved in the consideration of ch. 521 at all. The rule

referred to is a common law rule which operates as a bar to
recovery in an action at law. The effect of the rule is that the
town, village or cily to which on illegal tax has been volun
tarily paid cannot be coerced into making repaym.ent, be
cause questions of the legality of the tax were waived by the
taxpayer when he made his voluntary payment. State v.
Leucb, 155 Wis. 499. Mere, however, there is no question of
coercion. There is a voluntary act on the part of the slate
legislature and the one and only thing to be determined in
order to bring a particular case within the act is whether there
has been an "excess payment" of taxes. If there has been,
then the state consents that refund be made. Of course, the

determination of the simple fact whether payment has been
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made in excess of the amount properly collectible is not at all
dependent upon whether the paym.ent was made voluntarily
or under protest.
RMH

Bridges and Highways—Criminal Law—Municipal Corpo
ral ions—Public Officers—Supcrinlendcnl of Highways—Town
Supervisors—^Town may be proceeded against criminally,
under common law, for failure to keep highways passable;
penalty, in case of conviction, is given by sec. 4635, Stats.

Willful neglect of town supervisors to keep highways in
repair and refusal to appoint superintendent of highways are
violations of sec. 4550, S tats.

August 9, 1921.
Honorable J. Henry Bennett,

Stale Senatory

Viroqua, Wisconsin.
You say, in a letter dated August 1, 1921, that som.c of the

public highways in your county arc sadly in need of repair
and have been for years; tliat the condition renders travel
thereon dangerous and difTicult and for some classes of
traffic utterly impassable; that they could be repaired at a
reasonable cost and rcridei'cd suitable for travel; that it is
the duty of the several towns in which these highways are
situated to keep them tit for public travel; that town boards
arbitrarily refuse to make such needed repairs, notwithstand
ing the fact that there arc abundant funds in the treasuries
available therefor, that some town boards have failed and

refused to appoint a superintendent of highways; and that
you have advised criminal prosecutions of the towns for
permitting and maintaining a nuisance through such failure
to make highway repairs, and against town officials for
malfeasance. You state, further:

"The question arises as to the penalty and under what
statute the prosecution should be instituted * *

And you request the attorney general to give you his

"opinion of the nature of the prosecution and the penalty
to be imposed, the particular statute, if any, violated, and
what penalty was imposed at common law."
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It is the duly of towns Lo maintain the ordinary public
highways therein and the bridges thereon in suitable condi
tion for travel, and for failure to discharge said duty the
towns may be proceeded against criminally, under the com-
m.on law. The Town of Saulwille v. State, (>9 Wis. 178.
This duty on the part of the town is discharged under the

authority and by the direction of the board of supervisors.
Sees. 1223. 1229, 1230, Stats.
The proper procedure against the town is fairly well set

out in the supreme court decision just cited, and in an opinion
of.the attorney general rendered December 17, 1906. See
Op. Atty. Gen. for 1908, 902. The statulory provision on
the subject is in sec. 4734, Stats., which says:

"Whenever any corporation, private or municipal which
shall have been indicted or informed against under the com
mon law or under any statute of this state shall fail to appear
after notice of such indictment or information, given and
served by leaving a true copy * * * with the ofTicers or per
sons upon whom a summons in a civil action against such
corporation may be served, and twenty days shall have
elapsed thereafter, the default of such corporation may be
recorded, and the charges in such indictment or information
shall be taken as true and judgment shall be rendered ac
cordingly."

Of course, if a plea or answer is interposed, that makes an
issue to be disposed of by the court. It is thought that the
statute just quoted covers every from of corporation. A
town is a corporation. "Each organized town is a body
corporate." Sec. 60.01, Stats. Therefore, an information
may be lodged against a town both by virtue of the common
law and of the provisions of sec. 4734.
None of the statutes referred to thus far impose any

penalty in such a case, and you are particularly concerned lo
know what penalty, if any, the law imposes. It is the opinion
of this office thai the penalty which may be im.posed in case of
a conviction or a judgm.ent by default is provided by sec.
4635, Stats.

"Any person who shall be convicted of any offense the
punishment of which is not prescribed by any statute of this
state shall be punished only by imprisonment in the county
jail not more than one year or by fine not exceeding two hun
dred and fifty dollars."
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"(12) The word 'person' may extend and be applied to
bodies politic and corporate as well as to individuals." Sec.
4971, Stats.

I have not examined the authorities to determine the

common law pimishm.ent on indiclm.ent of a body politic or
corporation, for failure lo maintain highways, and I believe
it is immaterial what that punishment was, because the
punishment provided by sec. 4635 covers our case, and the
common law punishments are probably prohibited by sec.
4634.

It is my opinion that refusal or willful neglect on the part
of the supervisors of a town to appoint a superintendent of
iiighways constitutes malfeasance in office and is punishable
under sec. 4550.

The statutes declare:

"* * * It shall be the duty of each board of supervisors:
"(1) To appoint some competent person to superintend

under their direction, the construction and repair of high
ways and bridges within the town and cause to be removed
all obstructions therefrom." Sec. 1223, Stats.

"1. The town supervisors shall appoint and fix the compen
sation of a competent person, or more than one, to superin
tend the construction and repair of all highways and bridges
in the town, under their general supervision and direction.
Such person shall be designated as superintendent of high
ways of the to\sm; * * Sec. 1229, Stats.

"1. It shall be the duty of the town superintendent of
highways
"(a) To supervise the construction and maintenance of

all roads, bridges, and culverts together with their apper
taining structures on all highways, required by law to be
maintained by the town.
"(b) To keep the said highways passable at all seasons.
"(c) To perform such other duties in connection with high

ways as the town supervisors may designate him to perform."
Sec. 1230.

These statutes impose imperative duties upon the officers
of the town, and their willful failure to discharge those duties
constitutes malfeasance or nonfeasance in office and renders
them liable to punishment therefor.
EEB
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Indigent, Insane, etc.—Residence—Person who becomes in-
male of private home for aged, paying consideration there
for, home agreeing to furnish him with hom.e for life, be
comes resident of county in which home is located and when
he has been such inmate for one year, gains legal settlement
within meaning of la^vs for relief of poor.

August 10, 1921.
William M. Gleiss,

District Attorney,
Sparta, Wis.

In your letter of August 9 you ask whether Monroe county
is chargeable with the support and maintenance of certain
persons under these circumstances: Each of the persons in
consideration of the payment of S500 became im.nates for
life of a home for the aged in Monroe county that is privately
maintained; the contract piovided that in the event of in
sanity the home should be relieved from further care or
support, and that no hospital care was to be given. Each of
the persons came from other counties than Mcnrce. In the
one case the inmate becam.e insane and in the other had need

of hospital care.
I can sec no escape from the conclusion that these persons

becam,e residents of Monroe county, and after being in the
home for a year would have gained a legal settlement therein
within the meaning of our laws for the relief of poor persons.
The situation is no diflercnt than as though a contract had
been made with a private person for board and maintenance
for life for a certain fixed sum, with the exceptions provided
in this contract. I believe no one would question that if that
had been the case adegal settlement would have been gained.
It necessarily follows that, assuming these parties had been
within the home for a year, Monroe county would be charge
able.

WWG
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Education—Textbooks—Representative of school textbook
pub'ishers whose bcoks have been selected by county may
deliver lectures at ir.eeting of teachers of such county held
where institute is held but at.hour when institute is not in

session.

August 11, 1921.

Honorable John Callahan,

Slate Supcrinlendeni of Public Instruction.

Under date of August 9 you request an opinion on the fol
lowing statement:

Pursuant to sec. 40.31, Stats., the entire western district
of Dane county has adopted uniform textbooks to be used
in schools of said district. The county superintendent of said
western district desires that his teachers should become

acquainted at the earliest possible date with the adaptation
of such books to m.cdern methods of educational procedure.
His opinion is that instruction as to such adaptability may be
best given by those persons who have specific and expert
knowledge of the contents of these hooks, and who arc skilful
in the art of presentation. The nalural conclusion is that
those persons who are representing the publishers of the
books in question should be better prepared than any other
to present the quality, purpose, and adaptability of the
books so selected. Will there be any conflict with state law if
the representatives of the publishers whose textbooks have
been selected deliver lectures at a teachers' meeting adver
tised by such representatives where an institute is held, the
lecture to l)e delivered on the same day of the institute, at an
hour when the institute is not in session, there being no ex
pense to the county or state in connection therewith?
You also inquire whether it would be a violation of the law

to announce at the teachers' institute the fact of such lecture

and that teachers are welcome to attend.

Both of these questions are answered in the negative.
It is my opinion that neither the letter nor the spirit of sec.

39.33, prohibiting the em,ploym.ent by any county superin
tendent as institute conductor or lecturer of anyone who is
engaged in publishing textbooks or dealing in school supplies,
or who is an agent or employe of any individual or company
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thus engaged, etc., is violated by Ihc plan proposed in your
letter, from which the material parts are above quoted.
No representative of any textbook concern is given any

undue advantage over his competitors nor is any endorse
ment by school authorities implied under such plan. All
textbook representa tives would have the same opportunity of
i-eaching the teachers under equally favorable auspices.
WJM

Public Officers—Real Estate Brokers' Board—Real Es
tate—Real Estate Brokers—At hearing before board evidence
of settlement is not admissible to establish liability or guilt
of particular charge, but is admissible in issue of trust
worthiness of broker.

August 16, 1921.

Wisconsin Real Estate Brokers' Board.

On August 15 you requested my opinion as to whether at
a hearing of a complaint against a real estate broker, evidence
is admissible of a settlem.ent made by the broker with the
complainant wherein no legal ac.tion had been begun, and
second, whether evidence is admissible of a seltlement of a
law suit at such hearing.

It is my opinion that in a hearing before your board such
evidence is admissible in either case. Of course, the fact of a

settlement having been made is no evidence whatsoever of
any wrongdoing on the part of the broker. Settlements are
frequently made to avoid litigation after law suit is com
menced, to avoid the expense and publicity of a trial, where
there is no legal obligation on the part of the defendant but
he figures, as a business proposition, that he cannot alTord
to fight the matter out. The law favors am.icable adjustment
of controversies and, for that reason, in the trial of a case in
a court of law, evidence of an attempt to settle a case or an
offer of settlement is not admissible to prove that a liability
exists or as an adm.ission of such liability. You are not try
ing any question of legal liability, however; you arc trying to
determine the trustworthiness of a broker and after the fact

of wrongdoing has once been established, it is perfectly
com.petent to take evidence as to what kind of a settlem.ent
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has been made by the broker to determine the extent to
which reparation has been made as bearing upon his trust
worthiness. If a broker has inadvertently or unintentionally
wronged one witn whom, he is dealing, and upon the matter
being brought to his attention promptly makes adequate
reparation, that is a circumstance that you may properly
consider in his favor, whereas if upon such matter being
biought to his attention he refuses to redress the grievance,
that fact would be important in determining whether the
wrong was, in fact, originally intentional or inadvertent, and
in any event would be evidence of a disposition to overreach
and take advantage when the opportunity was oflered.
\YJM

Bridges and Highways--Railroads—-When highway has
been relocated and constructed it is loo late then to apply to
railroad com.mission to assess benefits to railroad due to
diversion of travel from grade crossing.

August 18, 1921.

Wisconsin Mighway Commission.

In the improvement of the state trunk highway sysiem, a
relocation of a highway was made which diverted a material
portion of the travel from two grade crossings with a railroad.
The right ol way for relocation was purchased in February,
1919, the grading was done in April and travel on the reloca
tion began during that year. The surfacing of the road and
the construction of culverts were not completed until the
year 1920. Ch. 255, which enacted subsec. 5, sec. 1797-12e,
was published and became effective May 31, 1919. Upon
these facts you ask if the railway company is liable to be
assessed for benefits derived b^^ it because of such diversion
of the public traffic.

It is our opinion that it is now too late to undertake such
assessment. The statute referred to seems to proceed on the
theory that the m.atter will be subm.itted to the railroad
com.mission before the highway relocation and the con
structive work has been effected and completed. Tlie statute
in Icrrr.s, deals with cases where the public authorities

"have.undertaken or propose to undertake to relocate an
existing highway, to improve an existing highway, or to
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consLruct a new highway in such manner as to eliminate an
existing highway grade crossing or crossings with any railroad
or so as to permanently divert a material portion of the
highway traflic from an existing highway grade crossing or
crossings with any railroad."

The statute looks to the future. Probably had the public
authorities moved in the matter prom.ptly on the enactment
of this law, the railroad company would have been liable to an
assessment, but having taken no action in that regard until
Ihe construction work was entirely-completed, and the time
having passed when the railroad could be heard at all with
reference to the character of the relocation and construction,
it would seem that the railroad is not now liable for benefits

which it may thus have received.
EEB

Bonds—Weufhls and Measures—Standard Bottles—Bond
given under sec. 16G6a should be without time limit.

August 19, 1921.
Honorable .1. Q. Emery,

Dairi; and Food Commissioner.
Under date of August 111 wrote you a letter* in which I

staled that I had exam.incd, at your request, the proposed
bond given by the Universal Glass Products Com.pany,
dated August 1, 1921, as required by sec. 1066a, Stats., and I
stated that I could not approve said bond for the following
reason:

"* * * It limits the bond 'during the term of three years
beginning on the 1st day of August, 1921, and ending on the
1st day of August, 1924.' It seems to me that the statute
contemplates no lime limitation to the bond. At the end of
three years it would be impossible to compel the giving of a
new bond and the party could continue in the business using
the bottles without a bond. This is not contemplated by this
statute for if an action must be brought against the parties
it must be brought by the attorney generaron the bond."

You have now referred m,e to a rule and regulation adopted
by your department which took effect May 1, 1918, to which
you bad not referred me and which reads as follows:

•Not published.
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"All bonds filed by the manufacturers of bottles used for
the sale of milk and cream as provided in section 1666a of
the Wisconsin Statutes, and all, bonds filed by the manufac
turers of bottles and pipettes used in measuring milk or milk
products for making determination of the per cent of fat in
said milk or milk products as provided in section 1494a6 of
the Wisconsin Statutes shall be for a term of three years. All
bonds as above, filed previous to the promulgation of this
regulation, shall be renewed at the expiration of three years
after the date on which they were executed."

You state that you have had no trouble in having the
bonds renewed in the past at the expiration of Ihe period for
which they are given, and that former attorneys general had
approved sucli bonds, and you Inquire whether, in view of the
rule adopted by your department, such bond could not be
approved. As stated in piy form.er letter, it seems to me that
the statute does not contemplate a bond with a time limita
tion. It seems to me that the m.attcr should be submitted to

tiie legislature, giving you additional power to compel the
giving of a new bond or to limit the granting of the right to
use a certain number on the milk bottles for the same period
of time as the bond is limited, and providing a penalty for
anyone that uses the same thereafter. In view of the fact
that there will be a legislative session before the expiration
of the bond in question, I approve the bond, but I would sug
gest that the matter be submitted to the legislature to give
you additional powers, as suggested.
.IRM

Counties—County Employes Public OJficers—Gurnish-
nwnf—Exemptions- Where employe of county receives
board and maintenance in addition lo money remuneration,
value of such board and maintenance forms part of his earn
ings and should be deducted from amount of his exemptions
under subsec. (15), sec. 2982 in arriving at amount available
lo be applied upon judgment against him under sec. 3716a.

Adolph Heinz, August 22, 1921.
District Attorney,

Viroqua, Wisconsin.

In your letter of August 19 you state that one J. L. is
employed by the county as a laborer, receiving 27 cents per
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hour and his board and maintenance, the latter being figured
at the rale of SI.00 per day in the making of the contract
with him; tliat there has been filed with the county clerk a
transcript of a justice court judgment against this man,
under the provisions of sec. 3716o', Stats. You ask whether,
in figuring this man's exemptions, the board and maintenance
should be figured as having been paid to him upon his earn
ings, or whether the full amount of his exemptions should be
deducted from what is due him before making payments
upon this judgment.

Sec. 3716a provides for the filing with the proper public
authorities of judgments against public officers and employes,
and for the payment of such judgments by the public au
thorities out of any sum or sums duo from the public to
such person,

"provided that if the sum or sums due as aforesaid is for
salary or wages of any officer or employe of any state, county,
city, village, town, school district or other municipal cor
poration, the same shall be exempt from the provisions of
this section to the same extent as salaries and wages arc
by law exempt frpm garnishment; * *

Subsec. (15), sec. 2982, Stats., provides in part that ex
emption from execution includes:

"The earnings of any person or persons having a family
dependent upon him or them for support at the time of the
commencement of proceedings for the collection of the debt,
including the earnings of any minor child or children whose
earnings contribute to the support of such family, for three
months next preceding the issue of any writ of attachment,
execution, garnishment * * * to the amount of sixty dollars
only for each month in which such earnings are made or
earned; * *

You do not slate whether this em.ployc has a family de
pendent upon him for support, but I assume that he has or
you would not have asked the ciuestion. Unless he had a
family dependent upon him for support no part of his earn
ings would be exempt. His board and maintenance, in my
opinion, very clearly form a part of his earnings, and should
be deducted as a part of his exemptions. That is, he should'
not be allowed the full amount of his exemptions from the
amount due him from the county, but only the difTerence
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between snch exemptions and the amount at which the board
and maintenance are figured, and the balance should be
applied upon the judgment.
WWG

Navigable Waters—Safety Regulations for Boats—State has
not elected by sec. 30.00 to make regulations for boats other
tiian those operated upon waters under exclusive jurisdiction
of stale.

Wisconsin River waters are not under exclusive jurisdic
tion of slate.

August 23, 1921.
Honorable John J. Elaine,

Governor.

In connection with the complaint filed with you, alleging
a violation of the provisions of sec. 30.06, subscc. (4), in the
operation of a certain boat on the Dells of the Wisconsin
River, you direct my attention to that provision of the stat
ute which makes it applicable only to such waters as arc
under the exclusive jurisdiction of the stale of Wisconsin,
and desire my opinion as to whether the Dells of the Wis
consin River, at Kilboiirn, are "waters under the exclusive
jurisdiction of the state of Wisconsin," and whether boats
operated thereon are subject to the safety provisions of sec.
30.06, in order thai you may be advised as to whether the
district attorney of the county in which such waters arc
located should be directed to bring prosecution.

It is my o])inion that the Wisconsin River waters at Kil-
bourn are not under the exclusive jurisdiction of the state of
Wisconsin and, since the application of the statute is express
ly limited to such waters, it does not apply.

I base my conclusion upon the provisions of the Ordinance
of 1787 to the etTect that the navigable waters leading into
the Mississippi and St. Lawrence rivers shall be common
highways and forever free as well to the inhabitants of the
said territory as to the citizens of the United States and those
of any other states that may be admitted to the confederacy,
without any tax, impost or duty therefor. The Wisconsin
River is a navigable stream under the decision of our own
court, with which you are so familiar as to render citation
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thereof xinnecessary; and it is also a navigable stream under
the decision of the United Stales fupreme court. In Economy
Light & Power Co. v. U. S., 41 Sup. Cl. 409, which affirms
the decision of the circuit court of appeals in the same case,
reported at 256 Fed. 792.

Navigable waters of the United Slates tributary to the
Mississippi lUver, as is the Wisconsin River, cannot there
fore be under the exclusive jurisdiction of any single state.
That the slate has not exclusive jurisdiction of the waters of
the Wisconsin River is also apparent from the fact that con
gress has enacted statutes making various regulations ap
plicable thereto. The following citations from Barnes'
Federal Code are illustrative of the character of such federal

regulation:
Section 7377 limits the steam, pressure on freight steam

vessels on the Mississippi River and tributary strean^s.
Section 7447 prescribes boats to b.e carried by every steam

vessel navigating rivers only, except ferry boats, freight
boats, canal boats and towing boats of less than fifty tons.

Section 7448 requires each such vessel as is described in
7447 to carry life preseiwers or floats for even>^ cabin passen
ger for which she will have accommodations, and for each
deck or other class passenger which the inspector's certi
ficate will allow her to carry, including officers and crew.

Section 7449 prescribes for such vessels fire buckets, axes
and water barrels.

Section 7450 regulates stairways and gangways.
Section 7184 extends the provisions of sees. 4233, 4412 and

4413, revised statutes of the United States and regulations
pursuant thereto, to harbors, rivers and inland waters of the
United States.

The question subm.itted by you is not whether the state
can lawfully regulate the nuir.ber of life preservers to he
carried by a passenger boat on the. Wisconsin River, and
I do not wish to be understood as expressing an opinion that
it is not competent for the state to make such regulation. It
is a question of what the state has done, and it is my belief
that the state has not elected, by sec. 30.06, to make regula
tions for any other boats than those operated upon waters
which are under the exclusive jurisdiction of the state of
Wisconsin.

WJM
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Public Officers—County Judge—Wisconsin Statutes—
County judge whose salary is fixed by county board, under
sec. 59.15, SLats., is not entitled to fees prescribed by subsec.
2, sec. 2454, Stats.

Sec. 4972 is not general statutory rule of construction but
is limited Lo construing revised statutes in which it is found.

Charles E. Lovett, August 23, 1921.
District Attorney,

Park Falls, Wisconsin.
Under date of August 11, 1921, you requested the advice

of the attorney general as to whether a county judge, whose
salary has been fixed by the county board pursuant to the
authority given by sec. 59.15, is entitled to the fees or com
pensation named in subsec. 2, sec. 2454.
This question was answered in the negative in an opinion

dated September 30, 1919. VIII Op. Ally. Gen. 720. The
question is there quite fully discussed and it is thought un
necessary to repeat such discussion.
You mention Ihe fad that such opinion was given and

state that the judge of your county court doubts the sound
ness of that opinion because it disregards the rule of con
struction found in subsec. (14), sec. 4972, Slats., which reads:

"If the provisions of difTerent chapters of these statutes
conflict with or contravene each other the provisions of each
chapter shall prevail as to all matters and questions growing
out of the subject matter of such chapter."

It is quite true that said rule of construction was not fol
lowed or considered in the opinion referred to and we are
now quite convinced that said rule should not have been con
sidered or followed because we think it has no application to
the situation presented. Said subsec. (14) is not a rule for the
construction of session laws or any future legislative en
actments.

"It has always been considered competent for the legisla
ture to enact rules for the construction of statutes, present
or future, * * Dixon, C. J. in Prentiss v. Danaher, 20
Wis. 311, 318.

Said subsec. (14) is a rule for the construction of the act or
statute of which it forms a part. It was a rule for present
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conslrucLion. Said subsection is one of several rules grouped
in sec. 4972 for the construction of the revised statutes of

1898. The preceding section contains many rules for the con
struction of statutes, present and future, revised and other
wise. The purposes of these two sections are entirely differ
ent. There is an inherent reason why Ihe two sections have
not been and cannot well be combined into a single section.
At first blush these propositions may seem untenable, but a
moment's consideration, wc think, will convince you that
they are sound.
We note first that in the revised statutes of 1849 and 1858

these two construction sections were widely separated. Sec.
4971 was formerly sec. 1, ch. 4, Rev. Stats. 1849, whereas
sec. 4972 was the last section but one in that revision. Sees.

4971 and 4972 have the same relative position at the ex-
trem.es of the revised statutes of 1858. Their remoteness from

each other in those statutes is a fair indication of their

remoteness in nature and purpose.
Secondly, we note that the difTerence in purpose of the two

sections is manifest from their introductions. Sec. 4971 be-

eins with these words:

"In the construction of the statutes of this state the follow
ing rules shall be observed."

That language includes the legislative act of which it forms a
part, as well as all other legislative acts. They are general
rules of statutory construction to be resorted to whenever
there is doubt as to the meaning of a statute if the doubt can
he rem.oved by those rules. These rules of construction were
introduced or begun by precisely the same phraseology in
every general revision and those general rules of statutory
construction were amended several times by the session laws.
That is to say, the changes in these rules are not confined to
am.cndments made by general revisions of our statutes. This
section was'amended by ch. 194, laws of 1879, ch. 227, laws
of 1917, chs. 571 and 702, laws of 1919.
Turning now to sec. 4972, it will be observed that the in

troductory part is not general. It is limited to "the con?
strucLion of (hesc statutes." In the annotated statutes the

words "these revised statutes" are used, and that is true of the
revised statutes of 1878. Said siibsec. (14) was originally sec.
11, ch. 157, Rev. Stats. 1849 and it says,
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"If the provisions of dilTcrent chapters of the revised stat
utes conflict with or contravene each other," etc.

Preciseh^ the same words are used in sec. 11, eh. 191, Rev.

Stats. 1858 and in subsec. 14, sec. 4972, Rev. Stats. 1878 and
of (he annotated statutes. Not until the revision of 1898 was

the word "revised" dropped from the introduction to the
section or from the subsection under consideration. The

omission of that word does not change the meaning. "These
statutes"relates to Ihe legislative act inwhichlhey are found.
The words "the revised statutes" in said section have pre
cisely the same meaning as the present words "these stat
utes." The revised statutes of 1898 constitute a single legis
lative enactment. It is "an act to revise the general statutes"
and begins as all bills are required by the constitution to
begin with "The People of the State of Wisconsin represented
in Senate and Assembly do enact as follows." The words
"these statutes" used in that act do not relate to subsequent
session laws. Those words do not even relate to the other

acts of the sam.e session.

"This act shall not in any citation or enumeration of the
statutes be considered as one of the session laws of the present
session, * * *." Sec. 4977.

That the use of the rules found in sec. 4972 is limited to the

construction of the revised statutes themselves is made mani

fest by the language of subsecs. (8), (14), and (15). The titles,
chapters, and sections there mentioned are those of the re
vised statutes. Were the provisions of subsecs. (14) and (15)
given general application, it would lead to absurd results and
would render the making of amendments to revised statutes
very difficult and often uncertain.

The conclusion announced in the prior opinion of this office
upon this subject was based on amendments to the revised
statutes. Were the answer to the question dependent upon
the law as it existed at the m.oment the revised statutes were

adopted, it would be contrary to the answer given. Upon a
reconsideration of the matter we adhere to the former opin
ion. You are advised that the salary of the county judge
constitutes his entire rem.uncration for seiwices as such offi

cial and is
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"in lieu of all fees, per diem and compensation for services
rendered" as the statute declares.

Anything said in IX Op. Alty. Gen. 238, 2-^2-243 in con
flict with this opinion is withdrawn,
EEB

Criminal Law—False Pretenses—Giving woilliless check in
settlement of damages, to anotlier than owner of car but in
possession when injury' occurred, is obtaining property by
false pretense.

August 24, 1921.
Edward Elmer,

. District Attorney,
Florence, Wisconsin.

In your communication of August 19 you state that a
certain man from Michigan was driving a Michigan car in
your county at an excessive rate while intoxicated and had a
collision with a car driven by a Mr. Vassar; that Mr. Vassar
began action against the driver of the car by attachm.ent;
that several days later a brother of the Michigan car owner
came to Florence and represented tliat he had authority to
settle the case-for his brother and obtained a release of the

attachment and took the car into Michigan; that the release
was obtained by said brother's giving a check covering a part
of the damages that Mr. Vassar sustained and further signed
an agreement thai the expense of repairing the car would be
paid; that thereupon on m.otion of the attorney for Mr.
Vassar the court dismissed the action and the sheriff released

the atlachmcnt; that it now appears that the check which
was drawn upon an Escanaba bank went to protest without
payment and that Mr. Vassar has been notified by the
brother of the owner of the Michigan car that he would not
repair the car as he represented he would in his signed agrce-
m.ent. You state that you have absolute proof that this party
intended from the start to perpetrate a fraud upon Mr. Vas
sar by getting the attached car out of the state of Wisconsin.
You inquire whether this party has violated sec. 4423 by
obtaining goods under false pretenses even though Mr.
Vassar was not the owner of the attached car.
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Your question must be answered in the affirmative. It is
well settled that false pretenses or representations may be
made by acts as well as by words. 19 Cyc. 402; 12 Amer. &
Eng. Ency. of Law (2d ed") p. 822; Stecher v. Slate, 168 Wis.
183.

So it has been held that the passing of a worthless chock or
draft or a check which accused has no reason to suppose will
be honored com,es within the rule that the false pretense or
representation may be made by act as well as by words for it
is tantamount to a representation that accused has credit
with the drawee to the amount of the paper. 19 Cyc. 402.

It has also been held that the ownership of the property
may properly be laid in a person in possession of the goods
for the one in possession has a special property in the goods.
19 Cyc. 434; 12 Amer. & Eng. Ency. of Law (2d ed.) p. 827.
And it has been held where a person has a special property

and the general owner obtains it from him by false pretenses
it is the property of the special owner. Reg. u. Martin, 2 Jur.
515, 516.

I am therefore of the opinion that the party in question is
guilty of obtaining goods under false pretenses as defined in
sec. 4423, Stats.

JEM

Bridges and Highways—Shade Trees—Municipal Corpora
tions—Cities—Ciiy cannot "by ordinance require owners of
real estate to trim their trees for sake of avoiding interference
with wires of municipally owned electric lighting system.

August 25, 1921.

Railro.ad Commission.
Attention Mr. Gcttle.

You have submitted a letter from, attorneys at Barron in
which they ask an opinion as to whether a city owning a
municipal electric plant could enact an ordinance requiring
property owners to prevent their trees -from growing up into
the wires of the electric system. Such an enactment is sug
gested as an alternative to the trimming of the trees by the
city itself, in view of the fact that, according to a recent opin
ion of this department,* the city cannot trim such trees for
*Page 430 of tliis volume.
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the benefit of its electric lighting, system without compen
sating the owners.
As staled in the former opinion, the reason the city cannot

trim the trees of private property owners for the benefit of its
municipal lighting plant is that the use of streets for electric
poles and wires is not a street use, but is an additional servi
tude upon the fee, and under the constitution, the abutting
Owner must be com.pensated for this additional servitude.
Certainly if this be true the procedure now suggested offends
even more seriously against the rights of the property owner
than does the trimming of his trees by the city. The new plan
is to require the property owner to do his own trimming and
give him no compensation, eitlier for the interference with
his trees or for the labor of trimming them. If this is sought
to be justified as an exercise of the governmental power of the
city, it is a sufficient answer to point out thai the operation
of a municipal lighting plant is not I he exercise of a govern
mental function (unless confined to street lighting) but the
city acts purely in a proprietary capacity and must pay the
same deference to the rights of abutting property owners as
any private proprietor of an electric lighting plant would
have to pay.
RMH

Public OJJlcers—Industrial Commission—Workmen's Com
pensation—Under sec. 2394-14, Stats., industrial commis
sion may properly adopt, as rule of procedure, nile requiring
employers to make accident reports.
No penalty is provided by statute for violation of such rule

of procedure.
Such rule need not be published.

August 26, 1921.
Industrial Commission.

In your letter of August 4 you refer to your

"rule of practice No. 2 in the administration of the Work
men's Compensation Act,"

and ask whether it can be regarded as a rule of procedure
adopted under sec. 2394-14, and if so, whether the penalty
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prescribed in sec. 2394-70 applies lo violations of this rule,
and whether publication in the oflicial state paper is neces
sary to make the rule valid. In case the rule cannot be sus
tained under see. 2394-14, you ask whether it is valid under
sec. 2394-37.

The rule in question requires "employers under the pro
visions of the Worlonen's Compensation Act" to make an
accident report lo the commission on the eighth day after
every accident and periodically thereafter. Sec. 2394-14,
which is a part of the original compensation act, authorizes
the commission to "adopt its own rules of procedure." Sec.
2394-37, which is not a part of the compensation act, but
was enacted in the same year, requires "every employer of
four or more persons" to file an accident report with the
commission every month

"and at such other times as may be required by the indus
trial accident board,"

which report shall contain a copy of all the entries made in
the employer's accident record book during the preceding
month

"and such other facts in regard to the employes as may from
time to time be required by said industrial accident board."

For failure to file any such report, sec. 2394-40 provides a
forfeiture of $50.

In my opinion there can be no question but that rule 2 was
adopted by the commission as a rule of procedure under sec.
2394-14. It is one of the fif teen "rules of practice" that arc
published by the comm.ission as an appendix to its biennial
pamphlet edition of the compensation act. The rule, by its
terms, is applicable to "employers under the provisions of
the Workmen's Compensation Act," and the other rules
which accompany it relate clearly to practice before the
commission under that act. The suprem.e court, in F. Egyers
Veneer Sealing Co. v. Indiislrial Commission, 168 Wis. 377,
refers to the rule as one of the "rules of practice of the in
dustrial commission." The whole histoiy of the rule indi
cates very clearly that it was adopted as a rule of procedure
under the compensation act and not as an exercise of the
commission's power, under sec. 2394-37, to require accident
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repoils "al such other limes" as the commission might fix.
See. 2394-37 is not even published or referred to in the
pamphlet which contains the rule, and the rule itself is
clearly aimed at the reporting of individual accidents rather
than at the filing of group reports that are contemplated by
sec. 2394-37. Furthermore, rule 2 relates, only to employers
under the compensation act, while sec. 2394-37 relates to'all
employers of four or more persons.
As to whether rule 2 is such a rule as the commission is

authorized by sec. 2394-14 to adopt, I think the answer
must be in the affirmative. The phrase, "rules of procedure,"
is veiy broad, and there is no reason for limiting its applica
tion to rules for the conduct of contested cases. The suprem.e
court, in the case above referred to, treated the rule as a
rule of practice, and hold the report filed under it to be com
petent evidence against the employer, even though the report
was not olTered in evidence at the hearing before the com
mission. This certainly constitutes at least tacit recognition
by the court of the validity of the rule.
The next question is; What penalty, if any, is provided by

law for violation of the rule? Tlie workmen's compensation
act contains no general penalty clause. Certain of its sec
tions, such as sees. 2394-16, 2394-22 and 2394-24, contain
their own penalty provisions, but there is no penalty at all
that is applicable to violations of the commission's rules of
procedure. You ask whether the penalty provided by sec.
2394—70 is available. That section fixes a penalty of SIO to
$100 against any employer who violates any provision of
sees. 2394-41 to 2394-71, inclusive, or who

"shall fail or refuse to perform any duty lawfully enjoined,
within the time prescribed by the commission, for which no
penalty had been specifically provided, or shall fail, neglect
or refuse to obey any lawful order given or made by the com
mission, or any judgment or decree made by any court in
connection with the provisions of sections 2394-41 to 2394-
71, inclusive."

This section was enacted as the penalty clause of ch. 485,
Laws 1911, which is not the workmen's com.pensation act,
but is an entirely separate act (sees. 2394-41 to 2394-70)
relating to safety devices and measures in places of employ
ment. I think it is very apparent that the penalty provided
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in sec. 2394-70 relates only to violations of the act last re
ferred to, and not to failure to comply with the requirements
of the commission under the compensation act. Otherwise
every failure to pay compensation as ordered by the com
mission would give rise to a forfeiture, which certainly was
not the intent of the compensation law.

It is true thai sec. 2394-52, subsec. (2), makes it the duty
of the industrial commission to administer and enforce the
laws relating

"to child labor, laundries, stores, employment of females,
* * * and all other laws protecting the life, health, safely
and welfare of employes,"

and it might be claimed that the compensation act protects
the welfare of employes and hence its administration by
the commission can be brought within the purview of sec.
2394-52 and, with it, the penalty provided in sec. 2394-70.
In my opinion, however, this roundabout m.cthod of finding
a penalty applicable to violations of the commission's rules
of procedure would not find favor in the courts. It involves
an extremely liberal construction of a penal law, whereas
such laws are always to be strictly construed.
My conclusion, therefore, is that rule 2 exists simply as a

rule of practice under sec. 2394-14, that it is valid as such a
rule of practice, and that the statute provide no penalty for
failure to comply with it.
Your further inquiry whether the rule must be published

in order to be valid is answered in the negative. Rules made
pursuant to the safety act (sees. 2394-41 to 2394-70) must
be published before they become elTective (subsec. (7), sec.
2394-52), bill that is not true of the commission's rules of
procedure in compensation cases.
Your further inquiry as to whether rule 2, if not valid as a

rule of procedure under the compensation act, can be sus
tained under sec. 2394-37, requires no answer, in view of the
conclusions heretofore stated. Of course, since the rule is
adopted under sec. 2394-14, the penalty provided in sec.
2394-40 does not applv.
RMJI

29
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Agriculture—Words and Phrases—Definition of "farm
products" in bonded warehouse act as it read when act was
passed is controlling.

August 26, 1921.
Edward Nordman,

Commissioner of Markets.

You state, in your letter of August 9, that the bonded
warehouse act (ch. 62, laws of 1921) refers to the storage of
"farm products," as defined in sec. 1495-1.
You call attention to the fact that sec. 1495-1 was re

pealed, after the enactment of the bonded warehouse act,
and that sec. 1495-1, as it is contained in ch. 571, laws of
1921, gives a new definition to "farm products," which ex
cludes manufactured food products. You point out that to
follow the definition of 1495-1, as it exists today, will
exclude—from the benefits of the act—condenseries, can
neries and all businesses wdiich process farm products.
You want to know which definition is to govern in the con

struction of the bonded warehouse act.

My opinion is that the definition, as it read when the
bonded \varehouse act was passed, governs the interpretation
of that act. This was the obvious intention of the legislature
and "the intent of the law-maker is the law." Jones v. Guar

anty Co., 101 U. S. 622, 626 (1879). It would be violativc of
the legislative intent to hold that the lawmakers'meant the
scope of the bonded warehouse act to be warped or perhaps
wholly distorted, depending upon the changes which might
at any time occur in sec. 1495-1.
The condition of condenseries and canneries, at the time

of the passage of the act—a situation which called for som.e
means of financing large stocks of goods on hand in their
warehouses—is a fact of which judicial notice may be taken,
in the interpretation of the bonded warehouse act.

"Where a doubt exists as to the meaning of a statute, the
pre-existing law, and the reason and purpose of the new
enactment, are considerations of great weight." Lewis,
Sutherland, Statutory Construction (2d ed.) 28^2.

The original definition, in sec. 1495-1, though subse
quently repealed, may still be considered controlling in
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ascertaining the scope of the bonded warclioiise act. Flanders
V. Merrimack, 48 Wis. 567, 576 (1880); Bank v. Collector, 70
U. S. 495, 513 (1865); Ex parie Crow Dog, 109 U. S. 556, 561
(1883).
ACR

Delcctives—Railroads—Reslaurants and Hotels—^Detective
employed by railway company under sec. 1861a, Stats., re
quires no state license, but a detective (as distinguished from
watchman) em.pIoyed hy hotel must be licensed.

August 27, 1921.
Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of August 24 you ask whether a detective
employed by a railroad or a hotel m.ust have a state license.
As to hotels, the answer must be in the afTirmative; as to

railroads, in the negative. Subsec. 6, sec. 1636—12/7?, Stats.,
which is the law regulating private detectives, provides that
that law shall not apply to detectives employed by railroad
companies, under sec. 1861«. There is no such exemption as
lo delcctives employed by hotels, and hence they come
within the general language of subsec. 1,

"No person * * * shall act as a private detective for hire
or reward * * * without having first obtained a license so to
do, * *

It is, however, a matter of common knowledge that many
hotels have employes whose duties are solely to guard prop
erty and prevent undesirable persons from frequenting the
hotel. Calling such an employie the hotel detective or house
detective would not necessarily make him a detective. A
detective is ordinarily understood to mean one employed to
detect rather than prevent; it is his business to secure evi
dence of suspected conduct or crime. Whether any given
hotel employe is a detective within the meaning of the
statute is a question of fact, to be determined by the duties of
the particular employe.
RMH
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Bridges and Highways—Railroads—Road across or along
depot grounds or railroad right of way which has been used
and worked by public for over ten years is public highway
under sec. 1294, StaLs.

August 27, 1921.
Wisconsin Highway Commission.

Sec. 1294, Slats., provides:
"All roads not recorded which shall have been or shall be

used and worked as public highways ten years or more shall
be deemed public highways, * * *"

with an exception as to roads on the Mississippi River
bottoms.

You refer to this statute and ask to be advised whether a
road which has been used and Avorked as a public highway for
more than ten years across a railway station grounds is
thereby m.ade a public highway and whether a road which
parallels the railroad and is upon land claimed by the railroad
company as a portion of its right of way is also a public high
way, provided the lasi nam.ed road has been used and worked
by the public for ten years.

Both parts of your question are answered in the affirma
tive. The assumed facts satisfy the two conditions of the
statute. Public travel and the expenditure of public funds on
a road for the statutory term make a public highway. The
fact that the land on which the work is performed belongs to
a railroad company or other public or quasi public corpora
tion does not prevent the full operation of the statute.
EEB

Labor—Public Heallh—Hours of Labor—Restaurants
and Hotels—Sees. 1728-1 to 1728-4, inclusive, Stats., apply
to restaurants conducted in connection with hotels, where
such restaurants cater to general public.

August 29, 1921.
Industrial Commission of Wisconsin.

Attention E. E. Witte, Secretary.
Replying to your letter of August 26, in my opinion sees.

1728-1 to 1728-4, inclusive, Stats., and the orders of your
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commission made pursuant thereto apply to a restaurant
conducted with a hotel where that restaurant caters to the

general public and not merely to the guests of the hotel.
Whether the dining facilities of a hotel conducted on the
European plan are such as to make it subject to these sections
and the orders issued pursuant thereto would necessarily be a
question of fact to be determined upon the situation in the
individual case. "'I

WWG

Corporations—Co-operative Associations—Ilcm.s required
in articles of incorporation by general law relating to corpora
tions are not incompatible with requirem.ents for articles of
nonstock co-operative associations,

August 30, 1921.
Edward Nordman,

Commissioner of Markets.

Your letter of August 29 requests an opinion as to the
necessity of including, in articles of incoiporation for a non
stock co-operative association, a statement of: (a) The
principal duties of general officers; (b) The method and con
ditions upon which m.cmbci's shall be accepted, discharged or
expelled; (c) The time and place for the first m.ceting for the
election of officers.

My opinion is that these three matters, being required by
sec. 1772 of the general law relating to corporations, are re
quired in the ca.se of a co-operative association. Sec. 1786e-
16a expressly provides that the general law shall apply to
co-operative associations, except where it specifically exempts
such associations or where the provisions of that law "are
opposed to or inconsistent with" the provisions of the co
operative law.
There seem.s to be no provision in the cooperative law with

which the insertions, into the articles, of these three items is
incompatible.

It may be arguable that to dem.and a certain number of
provisions in the articles, as does sec. 1772 of the general law,
and to require a different number thereof, as does sec.
1786e-2 of the co-operative law, creates an inconsistency and
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justifies adherence to the co-operative law, to the exclusion of
the general law. The legislature, however, can not have in
tended to exclude the general law in this situation. Sec.
1772 contains, for instance, the "blanket" provision, namely,
that—in addition to the things required in the articles—
there may be inserted any provision, not contrary to law,
which is deemed beneficial to the corporation. Unless this
provision overrides into the co-operative law, a co-operative
association is powerless to avail itself of the right to include
in its articles incidental and auxiliary' provisions which may
be essential to its welfare.

It is elementary that clauses inserted into the articles
without statutory authority are surplusage and therefore of
no elTect. Fletcher, Cyc. Corp., sec. 207; Thompson, Corpora
tions, 2d ed., sec. 191.

To reach such a construction of the Wisconsin law would
seriously hamper co-operative associations. The legislature
can not have meant to accomplish such a result. "Statutes
should be sensibly construed." McReynolds, J., in Williams
V. Fidelity Insurance Co., 236 U. S. 549, 555 (1915).

Since, therefore, the legislature m.ust have intended part of
sec. 1772 to overlap sec. 1786c-2, it is difficult to take the
attitude that some things must overlap while others should
not; except where there is a positive incongruity, for example,
where the general law (sec. 1772) says that the number of
directors shall be not less than three while the co-operative
law (sec. 1786e-5) stipulates that the number shall be at
least five.

I am not unmindful of the fact that sec. 1786e-16a uses the

language:

"The general corporation law of this state shall apply to
all associations organized under sections 1786e-l to 1786e-
17," etc.

I do not consider, however, that the use of the past
participle "organized" means that the section shall not apply,
until after the association has filed and recorded its articles
of incoi^poration. Reference to the context shows that
"organized" is not to be given such a meaning. Subsec. 3,
sec. 1786e-7 authorizes an association "organized" under the
co-operative law to provide in its articles of incorporation
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certain restraints upon the alienation of stock. To hold that
"organized" imputes that the articles of incorporation are a
thing of the past is to conclude that the association can not
place these restraints in the very instrument in Avhich the
legislature said that they must be placed. The legislature
"cannot be supposed to have intended a vain thing." Davis,
J., in Heydenfeldt v. Daney Gold Mining Co., 93 U. S. 634,
639 (1876).
ACR

Educalion—Words and Phrases—Fiscal Year—In cities

"the next fiscal year" mentioned in sec. 41.16, subsec. (1),
Stats., means city fiscal year and follows year on which
school board report is made to common council.

August 31, 1921.
George P. Hambbecht, Slate Director,

Slate Board of Vocational Education.

Under date of August 30, 1921, you state that it is highly
important to know what constitutes the fiscal year of the
vocational schools, to the end that the necessary funds may
be provided in time, and you ask the opinion of the attorney
general on that point. You say that you are informed that
the city council of Kenosha claims that the fiscal year begins
July 1.

Vocational education is provided for by seps. "41.13 to
41.21, Stats. The question of the fiscal year must be de
termined to enable the board of industrial education to

make its report to the common council, and by the common
council to enable it to levy the right amount of taxes to
supply the financial needs of those schools.

"(1) The local board of industrial education of every city,
* * * shall report to the common council, * * * at or before
the first day of September in each year, the amount of money
required for the next fiscal year for the support of all the
schools established or to be established under sections 41.13
to 41.21 in said city * * * and for the purchase of necessary
additions to school sites, building operations, fixtures and
supplies.
"(2) There shall be levied and collected in every city,
* * subject to taxation under sections 41.13 to 41.21 atax
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upon all taxable property in said city * * * which together
with the other funds provided by law and placed at the dis
posal of said city * * * for the same purpose, shall be equal
to the amount of money so required by said local board of
industrial education for the purposes of said sections."
Sec. 41.16.

The year mentioned in this section is the financial year. It
is not to be confused with the school year. We are also to
bear in mind that the board is to make its report on or before
Septcm.ber 3 in each year of the amount of m.oney required
for the "next fiscal year." The purpose of this report is to
obtain funds, not for present needs, but for future require
ments. The board's report is to show the money needed for
the next fiscal year. It relates to a period of lim.e that has not
yet commenced on the first of September. It has to do with a
future year and not with the present or current or passing
year. Of this there can be no doubt, I think, for I see no
ground for two opinions about the report and estimate relat
ing to a year that is to commence at some time subsequent
to the dale when the report must be m.ade. If the fiscal year
begins July 1, it is not the July of the year in which the board
makes its report, but of the next succeeding year. If July 1
is the beginning of the fiscal year, then the taxes for this
purpose levied and collected in the tax roll of 1921 will not
be available until July 1, 1922, whereas, if the fiscal year
coincides with life calendar year, such tax moneys will be-
com.e availf^ble the fi rst day of January, 1922.

Whose fiscal year is meant by this statute? In my opinion
it is the city's fiscal year. The local board of industrial edu
cation in each city is merely an agency of the city, a branch
or department of municipal government. Every city of over
five thousand inhabitants is obliged by statute to maintain
vocational schools.

"* * * Existing school buildings and equipment shall be
used as far as practicable. All conveyances, leases and con
tracts shall be in the name of the city, and all property, real
or personal, acquired by said city for the use of said schools
under the supervision of the board of industrial education
shall belong to the city." Sec. 41.15, subsec. (7).

That board has exclusive charge and control over the schools
and the property used in connection therewith, and
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"Said board may sue in the name of such city, and may carry
out and enforce all powers granted by law to said board and
may defend all suits brought againsl said city in all matters
relating to said board." Sec. 41.15, subsec. (10).

It seems quite evident that the vocational schools and the
boards are but instrumentalities of city government, and
that the fiscal j-ear referred to in subsec. (1), sec. 41.16 is the
fiscal year of the city in which the school is situated.
Now the general charter law provides:

"The fiscal year shall commence on the first day of Janu
ary in each year and close on the thirty-first day of December
next succeeding." Sec. 925-120, Stats. 1919.

The section just quoted is the only one I can find which
fixes the fiscal year of a city or of city schools. You are there
fore advised that the next fiscal year meant when sec. 41.15
is applied to a city under the general charter is the calendar
year succeeding the one in which the board is commanded to
make its report to the city council.
Of course, for those cities which operate under a special

charter wherein a different fiscal year is created, a different
rule obtains. Those charters must be looked to to ascertain

the respecLive fiscal years. No examination has been made of
the charter of the city of Kenosha because it is thought that
whatever its provisions may be on the subject, when read in
the light of this opinion, they will be perfectly plain.

I will add, however, that we arc informed by the secretary
of state that the city of Kenosha will pass under the general
charter law the first of next January. If such is the fact, the
effect will be to make Kenosha's next fiscal year begin on that
date rather than on the first of July, 1922, and therefore the
local board of industrial education of Kenosha, in its coming
report, should state the am.ount of money required for the
calendar year 1922 for the support of the schools under its
control.

EEB
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Corporations—Insurance—Since enactment of ch. 442,
Laws 1921, securities law is to be construed as applying to
insurance corporations.

September 2, 1921.
G. S. Canright, Director,

Securities Division,
Railroad Commission.

In your letter of August 19 you call attention to the opinion
of my predecessor, under date of May 10, 1920 (IX Op. Atty.
Gen. 238), to the efl'ect that the sale of stock of insurance
companies is not within the jurisdiction of your department
under the securities law, and you ask whether a dilTerent
conclusion is now to be reached, in view of a recent amend
ment to the securities law by ch. 442, Laws 1921, which adds
to sec. 1753-51 the following provision:

"Provided that no permit shall be issued for the sale of
securities of an insurance company or of a company whose
business consists chiefly in owning and controlling the securi
ties of insurance companies, without the approval of the
insurance commissioner."

The opinion of May 10, 1920, is based on the proposition
that at the time the securities law of 1919 was passed the sale
of stock in insurance companies was already regulated to
some extent by the insurance commissioner, under sec. 1897/,
Stats., and that although the securities law is broad enough,
in terms, to cover all kinds of corporations, the attorney gen
eral felt that it was not intended to include insurance cor

porations so long as sec. 1897/ remained unrepealed.
In enacting the amendment of 1921, however, the legis

lature has clearly proceeded upon the assumption that the
securities law of 1919 does cover insurance companies. If
the legislature of 1921 had expressly enacted that the law of
1919 should be construed as covering insurance companies,
such enactment would be binding upon the courts for the
future. As stated by the supreme court of the United States
in Stockdale v. The Insurance Companies, 87 U. S. 323, 331:

"Both in principle and authority it may be taken to be
established, that the legislative body may by statute declare
the construction of previous statutes so as to bind the courts
in reference to all transactions occurring after the passage of
the law."
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Tlie co.iirLs also hold that what may thus be done directly
by the legislature may be done by implication. For instance,
in Postmaster-General v. Early, 12 Wheat. 136, the question
to be decided was whether the circuit courts of the United

States had jurisdiction of a certain class of cases. A statute
provided that in this class of cases the federal district courts
should have jurisdiction concurrent with that of the state
courts and with that of the federal circuit courts. As a

matter of fact, when this statute was passed, the circuit
courts had no jurisdiction of such cases; yet the supreme
court held that this statute conferred jurisdiction, saying:

"It is true that the language of the section indicates the
opinion that jurisdiction existed in the circuit courts, rather
than an intention to give it; and a mistaken opinion of the
legislature concerning the law does not make law. But if this
mistake is manifested in words competent to make the law
in future, we know of no principle which can deny them this
effect. The legislature may pass a declaratory act, which
though inoperative on the past, may act in the future."

In my opinion, the present situation comes within the rule
just stated, and the amendment of 1921 should be treated
as a binding direction from the legislature that the secu
rities law shall henceforth be treated as covering insurance
companies.
RMM

Intoxicating Liquors—Words and Phrases—Nonintoxicat-
ing liquors defined and discussed.

September 2, 1921.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your communication of September 2 you state that you
have been asked by the secretary of one of the county fairs
whether or not concessioners selling soft drinks, such as
grape juice, pop, root beer, orange crush, etc., must have a
license. They state that they have the S2 license issued by
the board of health, but would like to know if there is any
other license necessary.

In order to sell non-intoxicating liquors, as that term is
defined in ch. 441, Laws 1921, a license is required. The li-

Xi
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cense is issued by the town board, village board, or common
council, under subsec. (29), see. 1, ch. 441, Laws 1921.
The question confronts us whether the drinks that you

name are non-intoxicating beverages. This term is defined
as follows:

"(m) The words 'non-intoxicating liquor' (beverage] in
cludes all liquors, liquids or compounds, whether medi
cated, proprietary, patented, or not and by whatever nam.e
called, fit for use for beverage purposes, containing alcohol
in any degree, not defined to be 'intoxicating liquors.' Sub-
sec. (1), sec. 1, ch. 441, Laws 1921.

Intoxicating liquors are defined as liquors containing
alcohol to the amount of one-half of one per cent or more.
The question then comes down to this: Do those drinks

contain some alcohol? If they do, they are nonintoxicating

liquors, unless they have enough alcohol to make them in
toxicating liquors. This is a question, of fact and not a
question of law. This department has not had grape juice,
pop, root beer, orange crush, etc., as sold on the market in
this state, chemically analyzed, and we cannot, therefore,
give you a more sjiecific answer to your question. In fact,
it does not depend upon the name of Ihe liquid sold. It
would be an easy matter to add some alcohol to any of these
drinks and sell them under their usual name. The person
who sells these drinks is doing it at his peril, and if they con
tain alcohol in an appreciable amount, it will be necessary
for him to have a license.

JEM

Education—School Districts—Appeal from action of town
board with reference to school district may be taken directly
to state superintendent under sec. 39.01, Stats., remedy pro
vided by sec. 39.13 by appeal to county committee being
concurrent and not exclusive.

September 3, 1921.
Honorable John Callahan,

State Superintendent of Public Instruction.
Sec. 39.01, Stats., which has been in effect for over fifty

years, provides that action of a town board in forming or
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altering or refusing to form or alter a school district may be
reviewed by the state superintendent upon the appeal of any
person conceiving himself aggrieved, such appeal to be taken
and heard in the manner i)rescribed by the superintendent,
and his decision to be rendered within thirty days after the
hearing is closed. Sec. 39.13, Stats., enacted in 1915, creates
for each county a committee on common schools, which is
empowered by subsec. (9) to review on appeal the action of
any town board, village board or city council, with reference
to creation, dissolution, or consolidation or alteration of
school districts

"in the manner, within the time and with the same result
as in the case of trial on appeal to the state superintendent."

Subsec. (10) provides that anyone aggrieved by the decision
of the committee on common schools

"may appeal to the state superintendent as provided by sec
tion 39.01."

You have asked my opinion as to whether the appeal from
the town board to the committee on common schools is ex

clusive or whether the aggrieved party may still appeal
directly to you, under the provisions of sec. 39.01.

Sec. 39.01 provides for a direct appeal by the party ag
grieved to the state superintendent. Sec. 39.13 provides for
an appeal first to a county commfttee and tlien, if desired,
to the state superintendent. Neither section contains .any
language indicating that the remedy therein provided is
intended to be exclusive. Sec. 39.13, subsec. (9), expressly
recognizes the jurisdiction of the state superintendent as
continuing; it says that the county committee shall hear and
determine in the same manner as in case of trial on appeal to
the state superintendent. If sec. 39.13 is held to create an
exclusive method of procedure, then sec. 39.01 is impliedly
repealed, in so far as that section provides for a direct ap
peal to the state superintendent from the action of a town
board.

"Repeals by implication are not favored, and that has such
force that an earlier act is not to be regarded as repealed liy
later one unless the two are so manifestly and materially
in conflict that the two cannot, reasonably, stand together."
Madison v. Southern Wis. R. Co., 156 Wis. 352, 359.
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It is my opinion that there is no reasonable ground for
saying that sec. 39.13, subsec. (9), is intended to provide an
exclusive method of procedure or is intended to repeal the
provisions of sec. 39.01 with reference to direct appeal to the
state superintendent; and that being the case, both meth
ods of appeal remain available totlie person aggrieved by the
action of a town board.

RMH

Banks and Banking—Rights of owners and pledgees of
bank stock discussed.

September 0, 1921.
I IONORABLE MARSHALL COUSINS,

Commissioner of Banking.

In your letter of August 30 you ask for an opinion upon a
rather complicated set of facts with reference to a transfer
of bank stock. I shall restate the facts in such manner as to
cover only those that appear essential to a decision:

Several months ago A, cashier of a state bank, owning 37
of its 120 shares of stock, arranged a deal by which 36 of his
shares and 25 of the shares owned by other stockholders
should be sold to B, thereby giving B a controlling interest
in the bank. The purchase price, which was $22,200, was
paid by B in two installfnents of certificates of deposit on
foreign banks, and these certificates were sent through for
collection and were paid. The 61 shares of stock were issued
to B, and he from time to time transferred them, without any
consideration, to C, who finally became the record o\yner of
the entire 61 shares, and was elected a vice-president of the
bank. Later B obtained from C {by what arrangement you
do not state) the certificates representing 50 of these shares,
and pledged 40 of them at another bank as security for a
loan of 87,500. When the loan became due it was not paid,
and A, being notified of the situation, advanced SI,500 of his
ownmoney and borrowed86,OOOelsewhereonajointnotesign
ed by himself and C, and wilhthe $7,500 thus obtained, A paid
B's note and had the certificates for the 40 shares of pledged
stock delivered to him. C then gave his note to A for $7,500
to cover the advance made by A, and pledged the entire 61
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shares of stock, endorsed in blank, to A, as security upon this
note, which is now past due. Rumors have been current for
some time that B and C are the agents of a disreputable
organization that seeks to obtain control of banks for the
purpose of looting them. This matter has been given much
publicity in the newspapers. B is likely to be indicted and C
IS under suspicion, in connccLion with the activities of this
organization.

You ask what steps should be taken to preclude C from
voting the stock, and, in the event that it could be bought
back, from whom it must be purchased and what must be

done to protect the purchaser from the creditors of 5 and C.
There is nothing .in the facts you state which indicates

any irregularity in the original purchase of the stock from A
by B. The stock was bought at an agreed price, was paid for
in certificates of deposit, and the certificates were honored by
the bank that issued them. In other words, the stock was
bought and fully paid for.

Nor is there anything irregular in the fact that B assigned
the stock to C without consideration. Bank stock, like other
properly, may be made the subject of gift and the donee has
the same right, as against the bank, to have the stock trans
ferred to him and to vote the stock at meetings, as though he
had paid for it. Fletcher, Encyc. of Corporations, sec. 3946.

Since the stock certificates, endorsed in blank, are now held
by A as security for a loan, A has the right to have these
certificates transferred on the books of the corporation into
his own name (Fletcher, ih., sec. 3911) and then to vote at
corporate meetings (ib., sec. 1664). The indebtedness for
which the stock was pledged being past due, A has the right
to bring an action in equity to foreclose his lien on the stock
and have it sold {ib., 3931), or (unless his agreement with
the pledger expressly forbids it) he may proceed to sell the
stock without commencing such an action, upon first giving
personal notice to the pledger (z5., sees. 3925, 3926). Under
the circumstances, I should consider the action in equity the
safer procedure, although that will be a matter to be de
termined primarily by the attorney who is retained to bring
the action. Whoever purchases the stock at the foreclosure
sale will acquire a good title as against B, C, and the cred
itors of both.
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As to the matter of purchasing the stock outright without
foreclosing the lien, there is no legal objection to such a pro
ceeding. A purchase of this kind would be entirely valid as
against creditors of B and C, so long as those creditors have
not attached the stock. The only question that can arise is
whether C alone should be dealt with, he being the apparent
owner of the stock, or whether B should also be recognized as
having possible rights in it.
On the face of things, C has complete title to the stock and

is the one from whom the purchase should he made. The uni
form stock transfer act (sec. 175In-7) provides that if a
transfer of stock has been obtained through fraud, duress
or mistake the transferer may rescind the transfer, but he
cannot do so after the certificate has been retransferred

"to a purchaser for value in good faith, without notice of any
facts making the transfer wrongful."

The question is whether a person who might now buy the
stock from C would be a purchaser in good faith, without
notice of any facts making the transfer from. B to C wrongful.
According to sec. 1751n-21, a thing is done in good faith

"when it is in fact done honestly, whether it be done negli
gently or not."

in my opinion, a person buying the slock from C, knowing
simply that C had obtained it from B without consideration,
would not be placed on notice of any facts making the trans
fer from B to C wrongful. As already pointed out, a gift of
stock is as valid as a sale, and no presumption of wrongfulness
attaches to it. Some of Ihe other facts presented, however,
make it advisable to be a little cautious. For instance, after
C had become the record holder of the entire 61 shares, we
find B in possession of 50 of them and pledging 40 of the 50
as security for his own indebtedness. Later we find C giving
his own note to A, secured by the entire 61 shares, to reim
burse A for the money advanced by him on B's account. All
this would argue a pretty close relationship of some kind be
tween JB and Cwith reference lo this stock, and would indicate
that the relationship has continued down to the present time.
It rather negatives the idea that C is sole owner of the stock,
and, taken in connection with the known fact that C paid



Opinions of the Attorney-General 913

nothing for the slock, would lead one Lo the conclusion that
C stands in some sort of fiduciary relationship toward B. In
that situation, it would be rather dangerous to deal with C
alone, and if a deal is to be made for the purchase of the
stock, I should advise that the written consent or release

of B be insisted upon. If it cannot be obtained, my advice
would be that B be personally notified some days before the
safe is consummated and given ample opportunity to advise
the intending purchaser of any equities he may claim in the
stock.

RMH

Criminal Law—Libel—Communication of defamatory
matter to person defamed alone is sulTicient publication to
support prosecution for criminal libel.

September 6, 1921.
WiNFRED G. HaDDOW,

District Atiorncij,
Ellsworth, Wisconsin.

In your letter of September 1 you state that a professional
man residing in your county has handed you an annonymous
letter which he received through the United States mail in a
sealed envelope; that the contents of the letter are a slander
ous and scurrilous attack upon this man, and that there is no
question but that the letter is libelous if there has been a
sulTicient publication; that he took this letter home and left
it in his coat pocket and his wife discove.'ed it when she sent
his clothes to the cleaners and she took it to a lawyer who also
read it, but that no one else has seen it until the recipient
brought it to you. You inquire whether this is a sufficient
publication of the letter so that the man may be convicted
under sec. 4569, Stats.

Sec. 4569 in part provides:

"Any person guilty of libel shall be punished by impris on-
ment in the county jail not more than one year or by a fine
not exceeding two hundred and fifty dollars."

As a basis for a civil action to recover damages the facts in
this case are probably not sufficient to prove a publication,
but a different rule obtains in criminal prosecutions.
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It is universally held that the coinmiinicalion of the
defamatory matter to the person defamed alone is sufTicient
publication to support criminal prosecution. 25 Cyc. 570
and cases cited under Note 36; 18 Am. & Eng. Epcy. of Law,
2d ed., p. 1018 and cases cited under Note 1; Buckwallcr u.
Gossow, (Kans.) 88 Pac. 742-,Rumncij u. Worthleij,\8Q Mass.
144, 145; Nowlen v. Nowlcn, 122 Iowa, 539; 1 Bishop New
Criminal Law, 591; 2 McClain Criminal Law, sec. 1055. The
last authority says:

'Tn a civil action for damages for libel, some publication
of the matter to others than the one about whom the defama
tory matter is published is essential, for without such proof
no damage is shown. But as the essential element in crim
inal libel, as against a private person, is the tendency to pro
voke a breach of the peace, the publication is sufficient to com
plete the crime when the libclous matter is published to the
person defamed, and therefore proof of transmission of such
matter to him in a sealed letter by mail is sufficient, or its com
munication to him in any other manner."

It thus appears that, under the unanimous holding of the
authorities, the publication is sufficient in the case before us
to warrant prosecution if the party in (picstion has sufficient
evidence to identify the person who wrote the letter, which
you state in your letter he has.
JEM

Inloxicaling Liquors—Nonintoxicating liquor license is
transferable as to location.

September 6, 1921,
Clive J. Strang,

District Attorneij,
Grantsburg, Wisconsin.

You inquire, under date of September 3, whether a person
who is licensed to sell malt liquors at a fixed location may
have his license transferred by the village board to the fair
grounds during tlie fair, and then rctransferred l)ack to his
original location.

Subscc. (12), sec. 1, ch. 441, laws of 1921, provides:

"Permits and licenses mentioned in this chapter may be
transferable on proper application as to the locations, but
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shall not be transferable as to the persons. Permits issued to
individuals shall not pass lo personal representatives."

In view of this statutory provision, your question must be
answered in the afhrmative.

EEB

Banks and Banking—State bank cannot invest in stock
of other corporations unless ownership of such stock is
practically indispensable to continuance of business for
which bank was organized.

September 7, 1921.

HoNORABLt: Marshall Cousins,

Commissioner of Banking.

In your letter of September 2 you inquire as to the power
of a state bank to invest funds in the capital stock of an
abstract company or of a corporation owning the banking
house. With reference to the former proposition, you enclose
a letter from an attorney for a certain bank, in which it is
stated that the bank devotes itself largely to making loans
on real estate and it would be a material loss to the bank if
it could not control the books of the abstract company. It is
argued that the ownership of this company's stock is as much
a necessary adjunct to the busmess of the bank as would be
the ownership of an adding machine; and quotation is made
from several Wisconsin deci.;.ions in which it is held that
ordinary corporations may employ any means that are con
venient and reasonably adapted lo the ends of their creation.

In my opinion this attempted application of the law of
ordinary corporations to banks is not justifiable. The two
kinds of corporation are quite distinct. As stated by Flet
cher (Encyc. of Corporations, sec. 859):

"The limitations on the powers of corporations are applied
lo banking and trust companies even more strictly than to
other corporations organized for business or trading purposes.
The reason is that in the case of the former they occupy a
fiduciary position in that they invite the public to submit to
them the possession and care of its property, and the public
who so trusts them is primarily entitled to protection, while
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in the case of the latter the only persons interested otherthan
business creditors and the slate are stockholders, and their
only interest is to secure dividends upon their investment."

It is established by the weii?ht of authority in the United
States that corporations ordinarily have no power to purchase
the stock of other corporations except by express statutory
permission. Fletcher, sees. 1117, 1118. While such ex
press authority exists in Wisconsin with reference to ordinary
corporations (sec. 1775, subsec. 3), it does not exist with ref
erence to banks. Under sec. 2024-9 a bank has power

"to make contracts necessary and proper to effect its purpose
and conduct its business" and "to exereise, by its board of
directors or duly authorized olTicers or agents, * * * all such
incidental powers as shall be usual and necessary to carry on
the business of banking."

The accpiisition of stock in other corporations (except as a
bona fide means of protecting a loan) is not one of the usual
functions of banks; on the contrary, Ihe courts quite uni
formly hold it to be beyond theii' power. Michie, Banks
and Banking, sec. 92; Morse on Banking, sec. 77. Such is
the well established rule of the federal courts with regard to
national banks. California Bank v. Kcnnedif, 167 U. S. 362.

It is true that the rule against the owning of stock of one
corporation by another is subject to the qualification that
such stock may be acquired if the transaction is a necessary
or reasonable means of carrying out or accomplishing the
objects for which the corporation was created. Fletcher,
ib.ysec. 1117. This exception has been pretty closely limited,
however, even in the case of ordinary corporations. Thus,
it has been held that a manufacturing corporation cannot
hold stock in a railroad, although it will thereby obtain
cheaper coal for use in its operations; that a corporation en
gaged in repairing and docking steamships cannot own stock
in another corporation which operates such ships; that a
corporation owning a furniture factory cannot hold stock
in a hotel company; thai a car manufacturing company can-
not own stock in an iron and steel company whose entire
product is used by the former company in building its cars.
Fletcher, ib., sec. 1121. In some slates, notably Missouri
and Pennsylvania, the rule has been more liberally applied
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than in the cases just referred to; but it is safe to assume that
in the case of a banking coproralion the strict, rather than
the liberal rule, would find favor with the courts.

In Fourth National Bank v. Stahlman, 178 S. W. 942, the
supreme court of Tennessee upheld a national bank's owner
ship of a small minority of stock in a corporation organized to
own the building in which the bank had its quarters. The
court carefully limited its decision to the facts of the par
ticular case, which are somewhat complicated and are set out
in detail by the court. The same court has recognized the
general rule that it is beyond the power of a bank to acquire
stock in another corporation except for the purpose of protect
ing a loan. Wood v. Green, 175 S. W. 1139.
From my examination of the authorities, I believe the

true rule to be that a bank has no power to invest in stock
of an abstract company or of a building corporation which
owns the bank building, unless very compelling circum
stances are present, circumstances which make the invest
ment almost indispensable to the continuance of the business
for which the bank was organized. Whether such circum-'
stances exist in a particular case would be within your
province to determine, ip ihc first instance, as a question of
fact. In my opinion the mere statements of counsel that
the bank must have control of the books of the abstract
company, without giving any reason why the bank cannot
obtain its abstracts from the company just as any other
customer would do, fall far short of the showing that should
be made in order to legalize the investment.
RMH
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Intoxicaling Liquors—Noninloxicaiing Liquors —• Munici
pal Corporations—License Fees—Boards and councils may
fix fee for sale of nonintoxicating liquors by resolution or mo
tion duly passed; such action need not be published.

September 7, 1021.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin.

I have your reply to my letter of August 29, relative to the
issuing of licenses for the sale of nonintoxicating liquors in
the town of Greenville, in your county.

Subsec. (29), sec. 1, ch. 441, Laws 1921, provides:

"(a) Each town board, village board and common council
may grant licenses to such persons as they deem proper for
the sale of non-intPxicating beverages for which a license fee
of not less than fifty dollars nor more than one hundred dol
lars to be fixed by the board or council shall be paid."

There is no other provision in the statute regulating in any
way the manner in which the board or council are required
to fix such license fee. A resolution passed by the board or a
motion made and carried fixing the license fee would, in my
opinion, be sufficient. I do not find any provision in the
statute which requires a notice by publication of such de
termination by the board or council. The statute is com
plied with when the motion is made and carried or when a
resolution is passed fixing the license fee.
JEM

Charitable and Penal Institutions—Minors—Industrial
School for Boys—Commitment to school for longer period
than statutes permit is not void, but application should be
made to trial court to change judgment.

September 7, 1921.
M. J. Tappins, Secretary,

Board of Control.

It appears from your communication of September 2,
under the letter enclosed therewith, from H. E. Philip,



Opinions of the Attorney-General 919

superintendent of the industrial school for boys, that
on August 11 a boy was received at the industrial school
for boys under the commitment by Honorable M. C. Porter,
judge of the juvenile court of Merrill, Wisconsin; that this
commitment sentenced the boy for one year instead of until
eighteen years of age, as prescribed by law; that the commit
ment also states that the boy is past seventeen years of age.
You inquire whether the superintendent of the industrial
school has the authority to hold thisboyforaperiodof one
year or for the period prescribed by the order of commit
ment.

The trial judge had jurisdiction of the subject matter and
also of the boy. This case is ruled by the decision of our
supreme court, in the case of In re Graham, In re McDonald,
74 Wis. 450, in which it was held that a judgment sentencing
a person to imprisonment for a longer term than the statute
warrants is merely erroneous and not void for want of juris
diction. In that case it was attempted to secure the dis
charge of the defendant on a writ of habeas corpus. Justice
Cole, speaking for the court, p. 451, said:

* * The court had jurisdiction of these persons and
subject matter or ofl'ense, but made a mistake in the judg
ment. For mere error, no matter how flagrant, the remedy is
not by habeas corpus. The law is well settled in this court that
on habeas corpus only jurisdictional defects arc inquired into.
The writ docs not raise questions of errors in law or irregu
larities in the proceedings. [Citing cases.]"

In the case of The Stale ex rel. Fowler v. The Circuit Court

for Green Lake County, 98 Wis. 143, it was held that the
granting of an injunction of the trial court was contrary to
equity practice and well-established principles of inter
state comity; and that it was not authorized by sec. 3227,
Stats., and that the granting of the injunction in such a case,
although ill-advised and erroneous, was not absolutely void,
since the court had jurisdiction of the subject matter—the
administration of the assets of an insolvent corporation^
and of the parties; and that under such circumstances there
was no justification or excuse for violating the injunctional
order.

I am of the opinion, therefore, that the superintendent of
the industrial school has the authority to hold this boy for a
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peiiod of one year, but I should advise that the matter be
taken up with the trial court by the district attorney and the
judgment modified to correct the error and limit the com
mitment to such time when the boy will be eighteen years of
age.

JEM

Banks and Banking—Building and Loan Associaiions—
Person accepting money from individuals, to be invested by
him in securities, is not doing banking business although he
agrees to repay money on demand.

Such person is, however, subject to regulation as invest
ment company under sec. 2014-27, Stats.

September 9, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
Under date of September 6 you inquire whether one B,

who is engaged in the real estate, insurance and loan business,
is also conducting a banking business by virtue of accepting
funds from the public under the following form of contract:

"Received of Dollars
to be invested for in good interest-bearing securities,
at the rate of per cent, per annum from the date
of such investment.
"In case said money is invested at a higher rate of interest

than stated, such additional per cent over and above said
rate shall belong and be payable to B by the borrower, annu
ally, until the principal so invested becomes due and there
after until paid; to be in consideration for their fees and com
mission for negotiating such loan and making such investment.
This deposit is subject to the order of the depositor up to the
time of such investment on return of this certificate."

Sec. 2024-78/ provides:

"The soliciting, receiving, or accepting of money or its
equivalent on deposit as a regular business by any person,
copartnership, association, or corporation, shall be deemed
to be doing a banking business, whether such deposit is made
subject to check or is evidenced by a certificate of deposit,
a pass book, a note, a receipt, or other writing, provided that
nothing herein shall apply to or include money left with an

->;'

■V.
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agent, pending investment in real estate or securities for or
on account of his principal."

It seems to me that the language of the contract brings B
squarely within the proviso at the close of sec. 2024-78/.
The contract clearly creates an agency, since the money is
to be invested "for"thedepositor;and there is nothing on the
face of the receipt to indicate that B does not iniend to carry
out the terms of the contract in good failh by making the
investment therein referred to. The contract does not fix

the tim.e within which he must make the investment, and
thus as between him and the depositor, the law will import
the provision that it m.ust be made within a reasonable lime.
If in any particular case B should hold the money an un
reasonable time, perhaps he would thereby lose the pro
tection of the proviso, but no such situation is presented in
youy letter. The fact that B agrees to return the money on
demand up to the time the investment is made docs not alter
the fact that so long as he does hold the money, he is holding
it "pending investment" within the exact language of the
statute.

It seems equally clear to me, however, that the transaction
comes within the languageofsec.2014-27,Stats., whichrcads:

"No person and no copartnership,associa tion or corporation,
whether local or foreign, iieretofore organized or which may
hereafter be organized, doing business as a so-called invest
ment, loan, benefit, co-operative, home, trust or guarantee
company, for the licensing, control and management of which
there is no law now in force in this state, and which such per
son, co-partnership, association or corporalion, shall solicit
payments to be made to himself or itself either in a lump sum,
or periodically, or on the instalment plan, issuing therefor
so-called bonds, shares, coupons, certificates of membership
or other evidences of obligation or agreement, or pretended
agreement to return to the holder or owners thereof money
or any thing of value at some future date, shall solicit or
transact any business in this state unless such person, co
partnership, association or corporation, shall have first com
plied with all the provisions prescribed in chapter 93 of the
statutes required of foreign building and loan associations
authorized to do business in this state."

In return for the payments that are made to him., B issues
an evidence of obligation or agreement to return to the
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holder Lliereof the moneij so deposited, up to the time he
makes the investment in securities, and thereafter the
securiiies in which the investment is made. It is true that

there is no express promise to make manual delivery of the
securities to the holder of the certificate, but since the con
tract is merely one of agency wherein B agrees to make an
investment on behalf of the depositor, there can be no question
but that the securities belong to the depositor and B is under
obligationtoturnthem overtohimifhedesiresthem.Thus B*s
certificate is evidence of an obligation implied by law, which,
in my opinion, amply satisfies the language of sec. 2014-27.
Besides, as already pointed out, he expressly obligates him
self to return the money to the depositor at any time before
the investment is made.

I may add, however, that sec. 2014-27 does not apply if
B does not "solicit" the making of the payments to him, that
is, if he merely accepts money that is brought to him for in
vestment and neither advertises nor in any way indeavors
to induce people to bring him their money for that purpose.
RMH

Dairy and Food—Public Healih—False Branding of Foods
—Label which states that contents of can is of consistency of
cream is not, as matter of law, violation of subscc. (1), sec.
4601fla, Stats.

September 9, 1921.
Honorable J. Q. Emery,

Dairy and Food Commissioner.

You have submitted to this department a proposed label
of the Etna Brand Evaporated Alilk, sold liy the Sugar River
Canning Co., Waukesha, Wisconsin, which label contains the
following:

"It is reduced to the consistency of rich cream by evapora
tion. Scientifically sterilized and germless."

You inquire whether llie use of the term "cream" is in
any way false or misleading and in contravention of the
provisions of subsec. (1), sec. 4601aa, Wis. Stats. Said sub
section relates to the misbranding of food, and provides that
the term "misbranded" should be applied:
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"To articles of food, or articles which enter into the com
position of food, which, or the package or label of which shall
bear any statement, design or device regarding such article
or the ingredients or substances contained therein which
shall be false or misleading in any particular."

The term "cream" as used in the statute, is defined in sec.
4601-4a, subsec. (6), as follows:

"Cream is that portion of milk, rich in milk fat, which
rises to the surface of milk on standing, or is separated from
it by centrifugal force, is fresh and clean, and contains not less
than eighteen per cent of milk fat.
"Evaporated cream, clotted cream, is cream from which

a considerable portion of water has been evaporated."

It will be observed that the statement in question does not
represent that the condensed milk, or rather the Etna Evapo
rated Milk, is cream. It simply says that it is reduced to the
consistency of rich cream by evaporation. The word "con
sistency," as defined by Webster, is as follows:

"Condition of standing or adhering together, * * ♦; firm
ness; * * *. Firmness of constitution or character; * * *
durability; persistency."

The Century Dictionary defines "consistency" as follows:

"Literally, a standing together; firm union, as of the parts
of a rigid body; hence, the relation of the parts or elements
of a body with reference to the firmness of their connection;
physical constitution. The consislencies of bodies are divers;
dense, rare, tangible, pneumatical, volatile, &c. * * * State
or degree of density or viscosity: as, the consistency of cream,
or of honey."

The word "consistency," as here used, does not in any way
convey the idea that the so-called Etna Evaporated Milk
has the same constituent elements as rich cream. It simply
means that it has the same density or thickness of cream.
It seems to me that this may be strictly true. Whether it is
true is a question of fact and not of law. It seems to me that
in view of the fact that the label, as submilLcd, also contains
the words "This tin contains Purf. Rich Milk Only," and
that the general public is well informed as to the nature of
condensed milk, it is apparent that ̂no false or misleading
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statement is intended or made, unless it can be said that,
as a matter of fact, Etna Evaporated Milk is not of the
density or thickness of rich cream.
JEM

Public Lands—Surveys—Islands—Interest of state in
certain lands in section 14, township 38, range 3, in Sawyer
county considered.

Application of Thomas H. (iill to department of the in
terior for survey of said lands considered.

Conservation commission advised to investigate and under
certain conditions assert title for state.

September 9, 1921.
Honorable Matt Lampert, Chief Clerk,

Commissioner of Public Lands.

I have your letter of August 22, to the effect that the com
missioners of publiclands desire an ofTicial opinion from this de
partment as to the rights of the state in the matter of the
application of Thomas H. Gill of Milwaukee, Wisconsin,
addressed to the commissioners of the general land ofTicc,
Washington, D. C., to have surveyed certain tracts of land
in what would be the north half and the west half of sec

tion 14, in township 38 north, range 3 east, in Sawyer county.
You have submitted with your letter a copy of the appli

cation of said Thomas H. Gill, dated January 27, 1921, and
accompanying documents; a copy of your letter of the
secretary of the interior, dated May 12, 1921; a letter from
the general land office, dated May 25, 1921, to which is at
tached a photograph copy of the application of Thomas H.
Gill, and also a photograph copy of a survey made by one
James Phillips at the request of said Thomas H. Gill; a
written report of J. J. McDonald to the state conservation
commission, dated June 15, 1921, together with a plat pre
pared by him; your letter to the governor of this state, dated
June 22, 1921, together with a copy of the original plat of
section 14; and a letter from the general land office, ad
dressed to the governor of this state and dated July 15,1921.
From an examination of all said documents it appears that

according to the original plat there is a meandered lake
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covering more than half of said section 14, named Pickerel
Lake; that the original survey was approved February 14,
1859; that there are eleven legal subdivisions in said section
14, of which Lot 1 covers all that part of section 14 lying
north and west of said lake; that all the other legal sub
divisions lie south and east of said lake; those bordering on
the lake are designated as follows: Lot 2, comprising 25.15
acres; Lot 3, comprising 35.94 acres; Lot 4, comprising 26.20
acres; Lot 5, comprising 49.10 acres.

It further appears that the federal government has dis
posed of all its interests in said legal descriptions and that
the state of Wisconsin got title to Lots 1, 4, 5, the north
west quarter of the southeast quarter, the southeast quarter
of the southeast quarter, and the southwest quarter of the
southeast quarter, as swamp land indemnityselccted under
the act of March 2, 1855 (10 Stats, at Large 634). It further
appears that Lots 2 and 3 and the east half of the northeast
quarter 141.9 acres, were covered with agricultural college
scrip by Ezra Cornell op September 2, 1867, and that the
northeast quarter of the southeast quarter was located with
scrip by Jerman S. Kcator on October 17, 1873.
As I understand it, the state of Wisconsin has disposed of

all the lands to which it obtained title, except Lot 1 and Lot
5.

According to the original plat, the east meander line of
Pickerel Lake forms a quite unbroken line running from a
southwesterly to a northeastci'ly direction. According to
the plat prepared by James Phillips, there is a decided pro
jection along the entire northerly half, from said original
meander line into the lake, and forms what might be called
a peninsula. According to the plat prepared by J. J. McDon
ald for the conservation commission, this peninsula is very
marked. According to the latter plat, it would seem as
though there is a strip of swamp land covering part of the
northeast quarter of the northwest quarter and the south
east quarter of the northwest quarter, which swamp land,
if covered by water, would separate the rest of the peninsula
from the mainland and constitute it an island. There is no

evidence showing that any portion of what would be the
northwest quarter of said section 14 was en island at the
time of the original survey of the government, and I am not
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advised whether it can be proved that the portion of the
land on the map of J. J. McDonald, marked "Swamp Lands,"
was at one time covered by water. As stated above, accord-
ding to the orginal government plat, there was no island
and there was no peninsula. From the affidavits filed in con
nection with the application of Thomas H. Gill and from
the plat made by James Phillips and from the plat made by
J. J. McDonald, it may be inferred that a portion of the
lands now projecting into said Pickerel Lake constituted an
island, and that said island was never surveyed by the federal
government.

The law of this state as to the rights of riparian owners on
inland lakes is clearly stated in an opinion of our supreme
court in the case of Lally v. i?ow7na/i, 82 Wis. 147, where it is
held that in government grants meander lines are not bounda
ries, but the watercourse itself is the boundary. This case
holds that it is the general rule that where lands divided ac
cording to regular government subdivisions border upon a
meandered lake, and the waters of the lake have receded or

the lake has disappeared, the boundary will be the next eighth
line. Where, however, the lands bordering upon such a
lake are described by lot numbers, the rule above stated is
somewhat modified. Justice Dodge, in the case of Brown v.
Dunn, 135 Wis. 374, 377, states the rule under such conditions

in the following language:

"It is established as a general rule of law, both in our own
court and in the courts of the United States, that where by
the original survey and government plat a tract of land ap
pears to have as its boundary a body of water, such body of
water is a natural monument and wll constitute the bound
ary, however distant or variant from the position indicated
for it by the meander line, and hence will control as a call of
the survey over either distances or quantity of land desig
nated in the conveyance or on the government plat. Railroad
Co. V. Schurmeier, 7 Wall. 272; Mitchell v. Smale, 140 U. S.
406, 414; 11 Sup. Ct. 819; Shufddl v. Spaulding, 37 Wis. 662;
Lyon V. Fairbank, 79 Wis. 455: 48 N. W. 492. This rule is
subject to some exceptions, as where the lake or body of
water is so remote from the premises that it cannot in reason
be supposed that the plat indicates a purpose to make it
the boundary of the premises; but such exception can have
no restrictive effect to the present case, where the contour
of the lake shore is so nearly similar to that shown by the
meander line, and where no other lands are surveyed or con-
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veyed by the United States which, even by projection of
their lines to the lake shore, can interfere with the projection
of plaintiff's lines."

Applying the rule as above stated by Justice Dodge to
the facts in this case, I am clearly of the opinion that the
waters of Pickerel Lake constitute the easterly boundary of Lot
1 and the westerly boundaries of Lots 2, 3, and 4. According
ly, it is my opinion that it cannot be said that there are any
unplatted or unsurveyed lands between the meander line of
Pickerel Lake and the actual water line of said lake as in

dicated on the plat made by James Phillips and attached to
the application of Thomas H. Gill. Whatever land lies
between the meander line as shown by the goverment plat
and the shore line of Pickerel Lake now belongs to the owners
of Lots 2, 3, and 4. The conclusion so reached would govern
if it is a fact that the lands between the meander line and the

actual shore line are the result of the gradual recession of the
waters of the lake. Boorman v. Sunnuchs, 42 Wis. 233.
As the state of Wisconsin lias conveyed away its title to

said lots, it has no interest in the lands so added to said Lots

2, 3, and 4.
Assuming, however, that at the time of the government

survey in 1859 there was an island in Pickerel Lake, located
in the northwest quarter of section 14 and at the place where
the words, "unplatted lands" appear in the plat of James
Phillips, surveyor, attached to the application of Thomas H.
Gill, and that the government surveyor neglected to survey
said island, and that the recession of the waters of said lake
from the meander line noted on said plat caused said island
to be attached to the surveyed portion of section 14, then a
different situation confronts us and it may be possible for the
state to establish a title to the lands which were a part of the
assumed island. A grant or conveyance of the title to Lots
2, 3, and 4 above mentioned did not, under such circum
stances, give to the grantees any claim or interest in the
island, but said island remained a pail of the government do
main and was subject to future survey and subject to be
disposed of under the land laws of the United States.
By act of congress approved August 22, 1912 (Public, No.

283), there was granted to the state ofWisconsin all unsur
veyed and unattached islands in inland lakes north of the
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dividing line between townships 33 and 34 north, in the
state of Wisconsin, to the end for the purpose that the lands
constituting such islands shall become and be integral por
tions of the state forest reserve. This act of congress has been
construed to operate as a direct legislative grant to,the state
without further action by the depart ment of the interior,
for the purpose of identifying and conveying said granted
lands. If, therefore, on August 22, 1912, the land in question
constituted and unsurveyed and unattached island in Pick
erel Lake, it became, by act of congress, a part of the state
forest reserve; in other words, the island belongs to the
state, and the federal government has lost all control there
of and cannot heed the petition of Thomas H. Gill to have
said ti-act of land surveyed so that it may be disposed of ac
cording to the laws of congress.
By reference to the plat prepared by J. J. McDonald it

would appear that at no distant date the lands marked there
on as swamp lands were covered with the waters of Pickerel
Lake, and from the affidavit of James Phillips attached to
the application of Thomas H. Gill, it appears that

"the entire country in this locality is heavily timbered and is
rolling in character containing many irregular shaped ridges
and intervening valleys, said lake having moderately high
banks upon all sides. That the unsurveyed area referred to
lies from ten to thirty-five feet above the lake level, having
abrupt banks, timbered with hemlock, maple, cedar, balsam,
birch and tamarack."

According to his affidavit, he noted several white pine stumps
which he says he was informed were

"cut more than fifty years ago and they were upwards of two
feet in diameter," and that the "standing timber upon this
area shows conclusive evidence of age much above a hundred
years."

Mr. Phillips says also in his affidavit that the

"unsurveyed acreage was not an island orseparatedbywater
from the surveyed sections in A. D. 1848 or at the time of the
survey in 1859."

I note also that the affidavit of Mr. Phillips contradicts the
report and plat of J. J. McDonald in the following language,
namely,
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"the entire plot is high ground with no sign of swamp and,
if cleared is fit for cultivation."

According to the affidavits of C. P. Newton and Victor L.
Cunningham, attached to the applicalion of Thomas H.
Gill, the alleged unsurveyed tract of land bordering upon
Pickerel Lake contains approximately 110 acres of land;
the land is fi-om 20 feet to 30 feet above the high water mark
of said lake, is not subject to overflow, and the lands, when
cleared, are fit for agricultural purposes; the tract is covered
by a growth of hemlock, tamarack, balsam, birch and maple
timber of large size, indicating an age of more than one
hundred years, as do also pine stumps said to have been cut
over fifty years.
From the evidence submitted, it seems to me that it should

be the duty of the stale conservation commission to make a
thorough investigation of the facts and, if it can be estab
lished that any portion of the alleged unsurveyed lands in
the petition of Thomas H. Gill described constituted an
unsurveyed island and that the same was unattached on the
22d day of August, 1912, the date of the approval of the act
of congress granting all unsurveyed and unattached islands
of inland lakes north of townships 33 to the state of Wiscon
sin, the state of Wisconsin should take steps to assert its
title thereto.

Should it appear that on the 22d day of August, 1912,
the island had become attached to the lands covered by
descriptions, Lots 2, 3, and 4, then it is my opinion that the
lands of the former island are unsurveyed lands and belong
to the United States government and are subject to the
laws relating to survey and disposition as such.
JTD

30
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Courts—Minors—Juvenile judge who appoints counsel or
guardian ad litem for child brought before him for delin
quency, has no authority to order compensation to be paid
such counsel or guardian either by county or by child.

September 10, 1921.
Henry J. Bohn,

District Attorney,
Baraboo, Wisconsin.

You have submitted to me an inquiry from your county
judge as to whether in a juvenile delinquency case, brought
before the county court, wherein an attorney has been ap
pointed guardian ad litem by the court, there is any authority
in the law by which the court can order the attorney paid
for bis services. The judge states that in the case before him,
the child's mother is too poor to hire counsel for the defense
of the child.

Under sec. 48.06, subsec. (2), Stats., where a child is
brought before the juvenile court for delinquency, the parents,
or legal guardian, or some relative must be notified,

"and in any case the judge may appoint some suitable per
son to act on behalf of the child."

Sec. 48.10 provides:

"No costs shall be taxed against nor fines imposed upon
the defendant in any case in a juvenile court."

So far as I liave been able to find, the statutes contain no
provision whatever for payment for the person who is ap
pointed to defend the child, whether he be designated a
guardian ad litem or as attorney for the child. Sec. 4713 pro
vides:

"The courts of record of the state of Wisconsin, having
jurisdiction to hear, try, and determine criminal actions"

may appoint counsel at the expense of the county to defend

"any person or persons charged with any offense before such
courts;"

but as the juvenile court is not a criminal court (Ogden v.
State, 162 Wis. 500), it is pretty clear that sec. 4713 does not
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apply. None of the sections of the statutes which refer
to guardians ad litem, make any reference to the manner of
compensation except in will cases, which are covered by sec.
40416. Sec. 3995, which is referred to by the county judge,
merely preserves the right of every court of record to ap
point guradians ad litem although the infant already has a
general guardian, and this section is of no assistance in the
present situation.

It is my opinion that there is no law authorizing the county
judge, in a juvenile delinquency case, to make any order
for payment of a guardian ad liiem's fees or attorneys' fees
either by the county or by the defendant. As our supreme
couil pointed out in Richardson v. Tyson, 110 Wis. 572, 578,
an attorney, who is appointed guardian ad litem is under duty
to aid the court without compensation if the curcumstances
are such that no compensation can be paid him.
RMH

Fish and Game—Indians—Indian who sells fish off reser

vation which were caught on reservation violates fish and
game law and may be prosecuted.

September 10, 1921.
Honorable Mark S. Catlin,

Assemblyman,
Appleton, Wisconsin.

In answer to your inquiry of August 26 whether there is a
law which prohibits an Indian upon a reservation from selling
the fish or game which he catches, permit me to say that
sec. 29.48, Stats... is broad enough to apply to Indians. See
cases of State v. Doxtater, 47 Wis. 278; State v. Harris, 47
Wis. 298; Stacy v. LaBelle, 99 Wis. 520; Decagon v. Sero, 137
Wis. 276. But see also U. S. v. 118 U. S. 375 and

In re Blackbird, 109 Fed. 139. The federal authorities seem
to conflict with the state authorities. It would seem, how
ever, that if the Indians sold fish in violation of the state
law, off the reservation, a conviction would hold.
JEM
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Educaiion—Public Ojfficcrs—Vocalional School Board—•
Married woman employing maid, l)ut not herself employed,
is not "representative employe" within meaning ofsubsec. 2,
sec. 41.15, Stats., as amended by eh. 377, Laws 1921, and is
not eligible for appointment as such to membership on local
board of industrial education.

September 12, 1921.

R. PI. PIiLLVER, Secretary,
Stale Board of Vocational Education.

Referring to my opinion to you under date of September
6*,lam nowinformedbyyouthatyourquestion was whether
the woman .referred to in that opinion could properly be ap
pointed a member of the local board of education as an em
ploye.
Your original inquiry rather emphasized the fact that this

woman was employing a maid, and while your inquiry does
ask whether she would qualify as an employe member I
very naturally supposed that the word "employe" was er
roneously written where you intended to say "employer."
There is absolutely nothing to show that this woman was

an employe of any one. The act provides for appointment
as members of the local board, among others,

"two representative employes, who have no employing or
discharging power, and who are not foremen or superin
tendents." Sec. 41.15, subsec. 2, Stats.

Wherein can it be said that this woman is a representative
employe? Of whom is she an employe? The question seems
to me to answer itself. Very clearly she is not an employe,
under the facts stated in your inquiry, and is not eligible to
appointment as a member of the vocational school board un
der this particular provision. As pointed out in my former
opinion, she would be eligible to appointment under the pro
vision for the appointment of two employers.
WWG

•Not published.
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Physicians and Surgeons—Osteopathy—Board of medical
exariiiners is compelled to issue license to practice surgery
and osteopathy if conditions of statute are complied with.

September 14, 1921.
Dr. J. M. Dodd, Secretary,

Wisconsin Slate Board of Medical Examiners,
Ashland, Wisconsin.

In your communication of September 12 you state that
under the provisions of sec. 1435a, subsec. 2, osteopaths are
given the right to take the examination in surgery and, if
successful, to be licensed to practice surgery, and that several
licensed osteopaths took the examination given by your
board recently. You inquire as to the kind of license to be
granted these persons.
You give the following as a copy of the license formerly

granted to osteopaths:

"The Wisconsin State Board of Medical Examiners
Hereby Authorizes and Licenses

of the County of in the State of
to practice Osteopathy in the State

of Wisconsin in accordance with the Statutes of the State of
Wisconsin, in such case made and provided for the issuance
of licences.
Given under the hands and seal of the Wisconsin State

Board of Medical Examiners at Wis.
this day of in the
year

President

Secretary"

and you inquire whetiici" you should icquest the return of
the old certificate and give them one similar to the above
copy but containing the words "to practice osteopathy and
surgery" in place of the words "to practice osteopathy."
In answer to this inquiry permit m.e to say that I donotsee
any reason for requesting them to return their old certifi
cates. It will do no harm to have them retain the same and

it will serve no purpose to have it returned to you. Other
wise your question should be answered in the affirmative.
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Subsec. 3 of said sec. 1435a contains the following:

"After such examination, the board shall, if it finds the
applicant qualified, grant a license to the applicant to prac
tice medicine and surgery or osteopathy and surgery in this
state, etc."

This gives specific directions to grant an applicant a li
cense to practice osteopathy and surgery, so that the words
"osteopathy and surgery" should be inserted in the certifi
cate.

You also state that last year the board, not anticipating
the possibility of an unsatisfactory interneship being served
by applicants for licenses, granted licenses to the candidates
in the regular manner as soon as their markings showed that
they had passed the examination; that a regular license had
to be given because our law does not provide for the granting
of temporary permits as does the law of Illinois; that you
later found that one applicant was unable to secure his
diploma because of some irregularity on account of the
serving of his interneship;lhatanotherapplicant applied for
reciprocity in a distant state based upon his license, which of
course bore a date a year previous to that of his diploma, an
irregularity which the sister state could not understand and
which required considerable explanation. You state that
your board, therefore, thought it best to withhold the license
until the applicant could give you proof in the form of a
certified photograph that the diploma had been actually
granted, a letter being sent to him, however, stating that he
had passed the examination and was entitled to a license
and would receive same as soon as he could present cre
dentials proving that his diploma had been granted to him.
You state that your graduates this year have been notified
to that effect and there seems to be considerable question as
to your right to withhold this license. This, you state, you
do not understand and you submit the matter to this de
partment.

Subsec. 2 of said sec. 1435a contains the following:

"* * * Applicants desiring to obtain a license to practice
medicine, surgery or osteopathy shall, in addition to the
satisfactory evidence of having acquired the preliminary
education herein designated, present a diploma from a re-
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putable college or school of medicine and surgery or of osteo
pathy and surgery; in case such college or school requires for
graduation a completion of a fifth year of a hospital interne-
ship of not less than one year, the board may accept in lieu
of said diploma a properly authenticated certificate equiva
lent to it in all respects and specifically in point of time at
tended, courses pursued and evidenced of good moral and
professional character; and shall submit to an examination
in the various branches of medicine and surgery usually
taught in such reputable schools and colleges; if the appli
cant be an osteopath he shall submit to an examination in
the various branches of osteopathy and surgery usually
taught in reputable colleges of osteopathy. A college or
school of medicine and surgery or of osteopathy and surgery
maintaining the standard of preliminary education herin-
before designated and requiring at least four courses of eight
months each before gi-aduation shall be deemed reputable."

Under this provision of the statute you will note that an
applicant who has acquired the preliminary education and
has presented a diploma of a reputable college of osteopathy
and surgery and has passed the necessary examination pro
vided for by this statute is entitled to a license to practice
osteopathy and surgery although he hasnotservedas interne-
ship, as required by some of the colleges. You will note that
in those colleges that have a fifth year of hospital interne-
ship before granting a diploma, it is not necessary for the ap
plicant to present this diploma if he presents from said col
lege

"a properly authenticated certificate equivalent to it in all
respects and specifically in point of time attended, courses
pursued and evidence of good moral and professional char
acter."

If the applicant has complied with these requirements the
board mil be compelled to grant him his license. If the con
ditions have been complied with by the applicant, the board
will be compelled to grant his diploma although new members
of the board have been appointed and the conditions were
complied with prior to the appointment of the new members
of the board. No member of the board, or the board in
general, can arbitrarily withhold from any applicant a li
cense if the conditions prescribed by the statute have been
complied with.
JEA'I

.'^1!
•  ■
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Labor—Master and Servant—Siibsec. 1, sec. 1729a, Stats.,
as amended by ch. 460, Laws 1921, requires corporation to
whom it applies to pay employes as often as twice a month,
with no greater interval than sixteen days between any two
pay days.

September 15, 1921.

E. E. WiTTE, Secretary,
Industrial Commission of Wisconsin.

I am in receipt of your letter of September 8.
Subsec. 1, sec. 1729a, Stats., as amended by eh. 460, laws

of 1921, requires every corporation to whom that subsection
applies to pay its employes

"as often as on the fifteenth and on the last day of each
month,"

all wages or salaries earned to a date not more than sixteen
days prior to the date of such payment. You will note that it
does not specifically require payment to be made upon the
fifteenth and on the last day of each month, but only as often
as that. The purpose of the statute would seem to be to re
quire payment of wages and salaries with reasonable fre
quency, and not to require such payment on any set days for
all corporations. If the Corporation makes the payments as
often as required by the statute, it would seem that it may
choose its own days for making such payment. The only
reason for doubt upon the question comes from the fact that
the statute, prior to the passage of ch. 460, laws of 1921, re
quired payment "as often as semimonthly." Just what the
reason was for making the change I have not been able to
determine. However, it would seem to me that if the in
tention had been to require payment upon the fifteenth and
the last days of each month the statute would have specifi
cally said so instead of saying as often as those days.

I have talked with Senator Nye, who introduced the bill
in the legislature. He tells me that he introduced this bill
at the request of Mr. J. H. McQuaid, representing the
Brotherhood of Railway Trainmen, and that the principal
thought of the railroad employes, as he understands it, was
with reference to the change requiring payments falling due
on a Sunday or legal holiday to be made on the preceding
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day; that as to the particular question now under consider
ation his .idea was, and he-understands that was the idea
of the railroad employes, to make sure that there should be
at least two pay days each month with an interval of not
more than sixteen days between them. He tells me that no
other argument was made before the committee upon this
proposition. He also states that he explained the purpse of
the bill upon the floor of the senate and that he gave such
explanation at that time. This is in accordance mth my
idea of the proper construction to be given.

In my opinion such payments need not necessaiily be made
upon the iifteenlh and the last days of the month, but only
need be made twice each moiith with no longer interval be
tween such payments than as though they were made upon
the fifteenth and the last days of the month.
WWG

Corporations—Evidence of Incorporation—Public Officers—
Slate Athletic Commission—Document submitted to athletic
commission by .Justin \V. Dake Post No. 322, American
Legion, as evidence of incorporation under ch. 92, Stats., dis
cussed and held insufficient.

September 16, 1921.
Honorable Manning Vaughan, Secretary,

State Athletic Commission,
Milwaukee, Wisconsin.

With your letter of September 12 you have submitted to
this department a letter addressed to you and signed by R.
W. Bentzen, Post Adjutant of the Justin W. Dake Post No.
322, dated August 28, 1921, and a certain declaration bear
ing date March 21, 1921, signed by R. H. Eberdt, Post
Commander, and R. W. Bentzen, Post Adjutant, which
declaration has been submitted to you as evidence of in
corporation of the Justin W. Dake Post No. 322, under the
provisions of ch. 92, Stats.
As I understand it, the Justin W. Dake Post No. 322 of

the American Legion, located at Warrens, Wisconsin, has
applied to your commission for a license to conduct boxing
and sparring exhibitions, pursuant to the provisions of ch.
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73c, Wis. Stats. 1919(ch. 76n, Stats.), and you would like
to know whether in the opinion of this department the evi
dence submitted shows that said Post is organized as a cor
poration, under said ch. 92.

Sec. 1636-241, subsec. 2a, reads, in part, as follows:

"No boxing or sparring exhibition shall be conducted by
any club or organization except by license issued to such club
or organization by the state athletic commission of Wiscon
sin; and no club or organization shall be entitled to receive
a state license unless it has been incorporated under the laws
of the state of Wisconsin, and piovided, further, that the
membership of such club shall be limited to persons who have
been continiious residents in the state at least one year.
The application for a license, as herein provided for, shall be in
writing, and shall be addressed to the commission, and shall
be verified by some ofTiccr of the club, organization or cor
poration on whose behalf the application may be made.
* * * Such application must show that the club or organi
zation has a bona fide lease for one year of the building, for
athletic purposes, wherein such contests are to be held. Be
fore any such permit or license is granted to any club, organi
zation or corporation, which shall have filed its application as
herein provided, such applicant must file a bond of two thou
sand dollars of good and sufficient surety with the state
treasurer, conditioned for the pavment of the taxes herein
imposed."

Sec. 2002, being a part of ch. 92, Stats., reads, in part, as
follows:

"The members of any grand lodge or division or of any
subordinate lodge or division acting under the authority of
any grand lodge or division of Free Masons, * * * or of
any other society constituted in a manner generally similar
to either of the foregoing, whether acting under the juris
diction of a grand lodge or division or not, may assemble at
their usual place of meeting and, in pursuance of the rules
of their society, elect not less than three nor more than nine
of their number trustees to take care of the property, real
and personal, belonging thereto and transact all the business
relative to the investment anddiposal thereof."

Sec. 2003 of said chapter reads as follows:

"Such trustees may have a common seal and alter the
same at pleasure, and for all purposes for which they are
authorized to act shall be deemed a corporation, and in pur
suance of the rules and regulations of such society and in
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conformity with the rules and regulations of the grand lodge,
division or society from which they derive their charter may
take possession of, manage, control, purchase, lease, receive,
recover, hold, sell, convey, mortgage, demise and improve all
the property thereof or necessary therefor, real and personal,
including all burial places belonging thereto, erect and keep
in repair all buildings necessary therefor, and may sue and
be sued in all matters pertaining to such property and the
debts, claims, demands and liabilities thereof, and the name
in which they shall sue or be sued, shall be, 'The trustees
of ' (name the grand lodge, lodge, division, grange or
society of which they are trustees)."

The declaration bearing date March 21, 1921, and which
is claimed to be a compliance with the provisions of said
ch. 92 consists of seven paragraphs. The first two paragraphs
read as follows:

"Be it resolved by Justin W. Dake Post No. 322 of the
American Legion located at Warrens, Wisconsin and duly
organized as a fiatcrnal corporation under the provisions of
chapter 92 R. S. Wisconsin, 1919:
"That the duly elected trustees of this fraternal corpora

tion be and they are hereby authorized and directed to pur
chase certain real estate located in the said village of Warrens,
Wisconsin at a purchase pi'ice not to exceed Four Thousand
(34,000.00) Dollars and more particularly described as fol
lows."

The third paragraph describes the property to be pur
chased. The fourth paragraph authorizes the trustees to
convey the property so purchased in trust. The fifth para
graph authoiizes the trustees to issue bonds. The sixth
paragraph authorizes the trustees to cause the building or
buildings to be insured. The seventh paragraph authorizes
the trustees to perform any act necessary or advisable to
carry out the aforesaid purposes.
The aforesaid document appears to be evidence that the

said Post has a building which may be used for athletic
purposes, but contains no evidence of the due incorporation
of said Post, pursuant to the provisions of ch. 92. The lan
guage of sec. 2002, above quoted, requires that the Post must
assemble at its usual place of meeting, and in pursuance of the
rules of the American Legion, elect not less than three nor
more than nine of their number trustees. There is no proof
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that there was such a meeting and that pursuant to the
rules of the society trustees had been elected as in said sec-
lion required. By the election of trustees the Post is con
stituted a corporation with the powers specified in said
ch. 92. The corporation comes into existence by the elec
tion of trustees. Crawley v. American Society of Equity, 153
Wis. 13, 17.
There are no pro^^sions in said chapter which require the

filing or recording of any document purporting to be in
corporation papers with the register of deeds of the county
wherein the Post exists. According to the recital in the
first paragraph above quoted, it would appear that trustees
have been electedbysaid Post,but whether the election is in
accordance with the provisions ofch. 92 does not appear Uiere-
from.

Itis therefore my opinion that the document dated March 21,
1921, does not constitute sufficient evidence of incorporation
to entitle said Post to a license under the provisions of sec.
1636-241, subsec. 2a, above quoted. Without copies of the
constitution, rules and regulations of the American Legion,
of which order the Justin W. Dakc Post No. 322 is a subord

inate lodge or division, I am unable to determine whether
such organization can comply with all the requirements of
said sec. 1636-241, subsec. 2a.

In accordance with your request, I airi herewith returning
to you for your files the letter dated August 28, 1921, and the
declaration dated March 21, 1921.
JTD

If eligible, certified copy of minutes of meeting showing
due election of trustees should be submitted.

WJM
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Fish and Game—Indians—Indian Reservations—White

person who purchases fish on Indian reservation during
closed season thereof violates sec. 29.52, Stats.

September 17, 1921.
Honorable Mark S. Catlin,

Assemblyman,
Appleton, Wisconsin.

In your letter of September 14, which is a reply to my letter
of September 10*, you state that you did not make yourself
clear in your former letter of August 26. You state now that
a game warden went into an Indian reservation and arrested
a white man for buying fish. You inquire whether this man
can be prosecuted.

Sec. 29.48 provides as follows:

"Except as provided by section 29.52 no person shall sell,
purchase, or barter, or oITer to sell, purchase, or barter, or
have in his possession or under his contol for the purpose of
sale or barter, any deer, squirrel, game bird, black bass,
miiskellunge, or trout other than lake trout, or the carcass
or part thereof, at any time; nor any other game fish taken
from inland waters during the period extending from the
first day of January to the next succeeding twenty-ninth day
of May of each year; nor any other game or other wild ani
mal, or carcass or part thereof, during the close season there
for. This section applies, whether such animals were law
fully or unlawfully taken within or without the state."

Sec. 29.52 relates to private fish hatcheries.
Your question must be answered in the affirmative. Said

sec. 29.48 applies to the white man in question and there is
no exception to this statute when the fish or trout is pur
chased from an Indian. The Indian may not have violated
the law in making the sale, but the white man who purchased
the fish has violated said sec. 29.48 and he may be prosecuted.
It has been held by this department that the laws of this
state extend over Indian reservations. See IV Op. Atty.
Gen. 42. Neither the fact that this person purchased the
fish the reservation nor the fact that he purchased it from
an Indian can have the alTect of making him. immune Irom.
prosecution under the statute quoted. Here there is no at-

*Page 931 of this volume.
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tempi made to prosecute the Indian, but the white man who
violated the law.

JEM

EducaUon—Vocational Education—Local board of in
dustrial education is given full power by sees. 41.15 and 41.16
to expend funds provided Jor such education, including pur
chase of grounds, supplies and equipment, drawing plans,
erecting buildings, and managing vocational schools.

September 17, 1921.

Geo. p. Hambrecht, Slate Director,
Vocational Education.

In your letter dated September 14, 1921, you ask for the
opinion of the attorney general upon several questions which
are restated and answered as follows:

1. Where funds are provided for the erection of a vo
cational school building by the issue of city vocational bonds,
what officer or board is vested with authority to expend said
moneys? That authority is given to the local board of in
dustrial education, sec. 41.15.

2. Who will decide upon the plans of such school building
and let the contract for its construction and have charge
of the expenditures of said fund? The local board of in
dustrial education.

3. Has the stale board of vocational education any voice
in determining the plans for the building or the character
of building which shall be erected? No authority in that re
gard has been found in the statute and it is believed that the
local board of industrial education has an entirely free hand
in the matter.

4. May the proceeds of such vocational school bonds be
used to erect any building other than a vocational school
building? This question must be answered in the negative.
That is certainly the correct answer where the local board of
industrial education is opposed to erecting anything other
than a school building with such funds.

"* * * No money appropriated by the city, I o\^^l or village
for these schools shall be spent without the approval ofthe
local board of industrial education." Siibsec. (5), sec. 41.15.
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"This board shall have power to purchase ail machinery,
tools and supplies, and purchase orlcascsuitable grounds or
buildings for the use of the schools * * * and to erect, im
prove or enlarge buildings for the use of said schools * * */'
Subsec. (7), sec. 41.15.

"Said local board of industrial education shall have ex
clusive charge and control over the schools established by it
and over all property, real and personal, acquired by the
city for the use of the schools under the supervision of said
board, except as otherwise provided by the statutes govern
ing said schools." Subsec. (10), sec. 41.15.

The subsection just cited expressly providesthat thelocal
board of industrial education shall, in the matter of letting
contracts for the building, enlarging, repairing and equipping
of vocational school buildings, take the place of and dis
charge the duties ordinarily exercised by or through the
board or commissioner of public works or other officers or
departments of city government.
The extent to which the authority of the local board of in

dustrial education supplants or takes the place of the au
thority ordinarily vested in the city council or board of public
works or board of education is further emphasized by sec.
41.16, subsec. (5):

"The treasurer of the town, village or city shall keep such
money [provided by bonds or taxation for vocational edu
cation] separate from all other money, to be used exclusively
for the purpose of vocational education as provided in sec
tions 41.13 to 41.21. All moneys appropriated and ex
pended under said sections shall be expended by the local
board of industrial education and shall be paid by the * * *
treasurer on orders issued by said board and signed by its
president and secretary."
EEB
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Inioxicating Liquors—Soda water or pop containing alco
hol cannot be sold to be drunk upon premises without li
cense.

September 17, 1921.
James Murray,

District Atiorneg,
Fond dii Lac, Wisconsin.

In yoiir letter of September 15 you state that the trustee of
a village in your county has requested prosecution of a per
son conductingasoft drink parlor for selling soda water or pop
and you inquire whether this in violation of our statute if the
party in question has no license to do so. Under eh. 441 it is
unlawful for any person in this state to sell nonintoxicaling
liquors to be drunk on the premises without a license issued
by the local authorities. The question whether soda water
or pop come within the designation "nonintoxicating liquor"
is a question of fact and not a question of law.
A nonintoxicating beverage or liquor is construed in par.

(m), subsec. 1, sec. 1 of said chapter as follows:

"The words 'non-intoxicating liquor' includes all liquors,
liquids or compounds, whether medicated, proprietary,
patented, or not and by whatever name called, fit for use for
beverage purposes, containing alcohol in any degree, not
defined to be 'intoxicating liquors.' "

This department has not yet analyzed the so-called soda
water or pop and therefore cannot definitely state to you
whether the soda water or pop in question contains alcohol
in a perceptible degree so as to bring it within the definition
of the term "nonintoxicating liquor." If, as a matter of fact,
said drinks do contain alcohol in a perceptible degree, then I
believe the man should be prosecuted if he has sold the same
to be drunk on the premises, othcr\s4se not.
JEM
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Intoxicating Liquors—Moonshine—It is unlawful to have
in one's possession so-called "moonshine" as defined in
following opinion.

September 17, 1921.

Otto L. Glen,
District Atiorneij,

Clintonville, Wisconsin.

In your communication of September 14 you say that a
certain person attended the Wcyauwegafairand, whilesitting
on the front seat of the grandstand watching a ball game,
took a bottle of moonshine out of his hip pocket and said
to his partner "Let us have a drink," and put the bottle to
his lips and undoubtedly drank some of it; then the attention
of the police was called to it and the bottle was taken away
from him. The man was arrested and has been bound overto
the circuit court for Waupaca county for trial. You inquire;

"Does his having the possession of this bottle of moon
shine constitute the violation of chapter 441 of the laws of
1921, and if so, what particular subdivision of the law?"

You give the following definition for moonshine:

"Whisky made in an illicit still where no revenue is paid
to the government."

Siibd. (d), siibsec. (32), sec. 1, ch. 441, laws of 1921, con
tains the following:

* * Or the possession of any mash from which distilled
liquor is customarily made, or the possession of any privately
manufactured distilled liquors without such permit is here
by prohibited, and the possession of any such still, mash,
or liquor shall be prima facie evidence of unlawful manu
facture of liquor."

Here it is made unlawful for a person to have in his pos
session moonshine as defined by you and the penalty pre
scribed in subsec. (32) of said sec. 1 is applicable. Permit me
to suggest that I would charge the pei"Son not only with
having had in his possession unlawfully the privately manu
factured distilled liquor, but I would also put a separate count
in the information charging him with the unlawful manu
facture of said liquor, and it will be incumbent upon him
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at the trial, after you have shown that he was in possession
of the liquor, to prove that he did not manufacture it. In
other words, I would charge him with two offenses in the
same complaint, one with having unlawfully in his possession
privately manufactured distilled liquor and in the other
charging him with the unlawful manufacture of the same.
JEM

Fish and Game—Mill pond is not included in words "in
streams and creeks containing trout," as used in sec. 29.26,
Stats.

September 17, 1921.
Otto L. Glen,

Disirici Attorney,
Clintonvillc, M'isconsin.

In your letter of September 14 you direct my attention to
sec. 29.26 which reads thus:

person shall take, capture, or kill fish of any variety,
or fish for fish during the closed season for trout, in streams
and creeks containing trout; * *

Aou state that trout have been placed in the Pigeon River
and its tributaries and there is a dam at the city of Clinton-
ville which holds the water back in said river for nearly a
mile, causing a mill pond or a little lake commonly referred
to as a mill pond. You submit the following questions;

"(1) Does the law prohibit fishing bull heads with hook
and fine m the mill pond?
"(2) Would the mill pond be considered part of the stream

or creek under said section?
(3) Does said section simply refer to the running waters

and the so-called trout streams and creeks of the Pigeon
River where the^lrout arc?"

This provision of the statute being penal must be given
a strict construction against the i)laintilT and in favor of the
defendant. A mill pond of the size here in question in my
opinion is not within the contemplation of this statute. It is
not a creek nor a stream nor a part of either. I would therefore
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answer your first and second questions in the negative and
the third question in the aflirmative.
JEM

Bridges and Highways—Trunk Highway System—Sec. 1313
Stats., construed as to roads in cities which may be part of
state trunk highway system.

September 17, 1921.

John W. Soderberg,

District Attorney,
Barron, Wisconsin.

Sec. 1313, Stats., provides:

* * The state trunk highway system shall be laid olit
exclusive of every street and road in a place having a popu
lation of twenty-five hundred or more by the last federal
census, except that portion of any such street or road along
which the houses average more than two hundred feet apart
in any platted block or equivalent distance."

Referring to this provision of statute, you ask:

"Does that mean that where a trunk line highway runs up
to and through a city containing more than 2,500 inhabitants
such portions thereof, within the city, which are so sparsely
settled that the houses average more than 200 feet apart
shall be maintained by the state and county?"

The answer is "Yes." At least that is the interpretation
which has heretofore been placed on this statute by this de
partment and the state highway commission. Perhaps it
would be more accurate to say that the state trunk highway
system does not and may not include any street or highway
within a city having a population of twenty-five hundred,
where the dwellings along the street or highway average
more than one dwelling for each two hundred feet of street
or highway.
The bridges in the public highway constitute a part of the

highway, and it is made the. duty of each county to ade
quately maintain the whole of the trunk system within each
county. Sec. 1317, Stats.
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When any highway or bridge is built or constructed under
the state trunk highway system act, the expense thereof is
borne by the county, slate and United States. Sees. 1314
to 1316, Stats.

This applies to bridges on the trunk system within cities,
as well as those situated elsewhei'e on the system.
What has l)een said as to the burden of expense and con

struction of the state trunk highways is to be qualified by
the further statement that the county board may require each
town, city and village in which construction work is carried
on to bear a portion of the county's expense, not exceeding
fifty per cent thereof, and may make a special assessment
against the local municipality for such contribution. Subsec.
6, see. 1314.

Not all construction work on the slate trunk highway
system is performed under the federal aid act. Improve
ments are being made under the state aid act and the general
highway statutes. Before it can be determined whether the
state, county or city shall bear the expense of constructing a
bridge within the city, or what proportions of such expenses
if any shall contribute, it is necessary to know under what
statutes the work is carried on. The county has power to aid
in the construction of every road and bridge within the
county. Whether the county can be coerced into aiding
in the construction of a bridge within a city may depend on
whether or not the city is required by law to maintain its
own bridges. See sec. 1319, Stats.
EEB

Education—Transportation of Pupils—Rule for measuring
distance from home to schoolhouse restated.

September 19, 1921.
O. J. Falge,

District Attorney,
Ladysmith, Wisconsin.

I quote the following from your letter of September 12:

"Under the law providing state aid on account of the
transportation of children to school, we have a question
allinarising eg for an interpretation from the attorney
general's office.
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"A farmer with six children lives just 14 rods short of two
miles from the schoolhouse, if the distance is measured from
his gate, but if the distance is measured from his house, then
it is 9 rods over two miles. Heretofore, the school district
has paid this farmer for transporting his own children, but
now the new school board has carefully measured Life distance
with the above result. We have always heretofore under
stood that the law should be interpreted as being measured
to the house. In this particular case, if the distance should
be taken from the gate of this farm, all the farmer will have
to do is to move his gate to come within the law, which is
obviously a foolish proceeding."

Ch. 512, laws of 1921, amends subsec. (1), par. (b), and
siibsec. (8), sec. 40.16, Stats. 1919. The amendment, how
ever, does not in any way affect the ruling of this department
heretofore made in construing 'the original act authorizing
transportation of children of school age. I refer to an opinion
rendered by my predecessor under date of December 29,
1914, and found in III Op. Atty. Gen. 293. In the last para
graph the conclusion is given in the following language:

"In my opinion the distance should be measured by com
mencing at a point on the highway where the school children
naturally and ordinarily enter upon said highway in pro
ceeding from their home to the schoolhouse and ending at the
point where such school children naturally and ordinarily
leave the highway in entering upon the school premises."

In subsequent unofTicial opinions this department has
adhered to this rule. I believe the paragraph last quoted is
a correct answer to the question raised in your letter. The
distance must be measured by the nearest travelled high
way, and if the new school board has correctly measured the
distance, it is my opinion that the farm.er referred to in your
letter is not entitled to compensation for transporting his
children to and from the school by the school district in which
he resides.

JTD
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Public Officers—County Treasurer—Taxation—Dog License
Fund—County treasurer should compute amount due to
each division of county out of surplus of dog license fees,
under sec.,1627, Stats.

September 20, 1921.
C. P. Norgord,

Commissioner of Agriculture.

You have asked the attorney general's interpretation of
that part of the dog license law which reads as follows:

"* * * Any surplus which may remain from the license
fees of any license year shall on March first of the succeeding
license year belong and be credited and paid by the county
treasurer to the towns, villages and cities of his county, for
their use in the proportion in which said towns, villages and
cities, shall have contributed and paid to the fund out of
which said surplus arises." Subsec. 2, sec. 1627, Stats., as
amended by ch. 438, laws of 1921.

As you state, there is no specific mention in the statute of
the officer who is to make the appropriation and calculate
the amount due to the several towns, villages and cities re
spectively, but it would seem that the county treasurer
should do that. However, the question has been raised as to
whether the county treasurer or the county clerk should make
the computations.

It is the opinion of this department that the work falls to
the county treasurer. There is a simple command to him
to make the distribution to the several taxing districts of his
county. Their pro rata share of the fund must on a speci
fied date "be credited and paid by the county treasurer"
to them. All work of bookkeeping and accounting which
must be performed in the discharge of this duty falls to the
county treasurer. He must do all things which are neces
sary in his obedience to the statute.
EEB
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Appropriations and Expenditures—University—Under ch.
536, Laws 1921, board of regents of university is not bound
to purchase land therein described for am.ount therein named
but may use its discretion in matter and try to purchase it
for smaller amount.

September 23, 1921.
Honorable A. L. Biglow,

Assemblyman,
Ashland, Wisconsin.

In your letter of September 20 you ask whether, under the
provisions of ch. 536, laws of 1921, the board of regents of
the university must purchase the land described in that
chapter for the amount appropriated, or whether they have
authority to have appraisers appointed and endeavor to get
the property at a lower price than that named.
The chapter in question appropriates to the university

fund income, on July 1, 1921,

"not to exceed four thousand seven hundred fifty dollars to
meet the appropriation from the university fund income
made by paragraph (n) of subsection (3) of section 20.41."

It then creates par. (n), subsec. (3), sec. 20.41 reading as
follows:

"On July 1, 1921, not to exceed four thousand seven hun
dred fifty dollars to purchase the south half of the southeast
quarter of the northeast quarter of section ten, the south
east quarter of the northwest quarter of section eleven and
the west half of the southwest quarter of the northeast
quarter of section eleven, all in township number forty-seven,
north range number five west, Baylield county, Wisconsin,
for the branch agricultural experiment station at Ashland
Junction."

Sec. 20.41 appropriates thevarioussumsthereinnamedfrom
the university fund income to the board of regents of the
univei-sity. It will be noted by a reading of the chapter in
question that this is not an absolute appropriation of the
sum named, but is an appropriation of an amount not to ex
ceed that sum. There is nothing in the chapter which, as I
view it requires the board of regents to purchase this land at
all. Much less* are they required to pay for such land the
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amount appropriated. Of course the sum appropriated can
not be used for any other purpose than the purchase of this
specific land^ but the board of regents may exercise their dis
cretion as to whether they will make the purchase, and as to
the amount they will pay for such landwithin the sum named
inthe chapter. If this board sees fit to appoint appraisers to
ascertain the value of the land tha t, in my opinion, is within
their powers. If that board of appraisers fixes the value of
the land at less than the amount named in the chapter, the
board is justified and has the power to refuse to purchase the
land for any greater sum. Given any other construction,
this would come nearer to being an appropriation to the
owner of the land than to the board of regents. Of course the
legislature might have passed a law requiring the board of re
gents to purchase this land at an amount not to exceed the
amount appropriated or even at the amount appropriated if
it could be purchased for that sum, but the legislature did
not see fit to pass the law in that form. In my opinion the
law in question is not mandatory as to the amount to be
paid for the land, nor even as to the purchase of the land at
all.

WWG

Appropriations and Expenditures—Insurance—Under sub-
sec. (2), sec. 20.06, where in making report provided for by
subsec. 11, sec. 19I5/n, Stals., attorney failed to deduct
amount paid to subscribers, excess paid in to state treasury
by reason of such failure may be refunded.

September 23, 1921.
Lawrence J. Brody,

Executive Clerk.

In your letter of September 19 you ask my opinion upon
the authority of the state to allow the claim of Sherman &
Ellis for S738.23 under the provisions of sec. 20.06, Stats.
This claim is for return premiums paid to the subscribers

of the Associated Employers' Reciprocal during the years
1918 and 1919, and which were not deducted in making the
report required by subsec. 11, sec. 1915/7?, Stats. That sub
section provides that in lieu of all other taxes, licenses, or
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fees whatever, state or local, the attorney for such associa
tion as the Associated Em.ployers' Reciprocal

"shall pay annually on account of the transaction of such
business in this state, a filing fee of twenty-five dollars, and
a license fee of two per cent upon the gross premiums or de
posits during the preceding calendar year, deducting all
amounts returned to subscribers or credited to their ac
counts other than for losses * *

It is plain that this amount for which the claim is made
might have been deducted by Sherman & Ellis at the time
of paying the license fees for the years in question. It is now
too late for them to make any such deduction. Clearly the
state has profited to that extent where it was not fairly or
justly entitled to profit.

Sec. 20.06 makes an appropriation for refunding or paying
over

"(2) Moneys paid into the state treasury in error; but no
such refund shall be made except upon the written approval
of the governor, secretary of state, state treasurer, and at
torney-general."

The deputy commissioner of insurance certifies to the
proper officers that if the failure to make the deductions in
the years in which they should have been m.ade constitutes
payment in error as contemplated under sec. 20.06, Wis.
Stats., this request for a refund is approved. There is no
precedent, so far as I know, upon which an opinion on this
particular question can be based. However, it seems to me
that this particular provision was specifically intended to
permit the repayment of moneys paid into the state treasury
to which the state in fact was not entitled. It is not to be

presumed that the legislature intended the state to retain
money received under such circumstances. It seems to me
that the provision should receive a liberal construction with a
view of doing justice. Giving the provision a liberal con
struction, it is my opinion that the oflicers named in the
subsection quoted have authority to approve the refund
for which the claim is made.

WWG
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Civil Service—As to each state institution, only oflicer or
board who is made by law "appointing officer" for such in
stitution can appoint stenographer exempt from civil service
requirements, and only one exempt stenographer is allowed
for each such appointing officer.

September 23, 1921.
Wisconsin Civil Service Commission.

In your letter of September 20 you state:

"The state board of vocational education is the director of
Stout institute, the normal scliool regents have control of the
normal schools, and the board of control manages the penal
and charitable institutions. Under subd. (2), sec. 16.08 each
board has the right to fill an exempt stenographic position.
Is it understood by the language of the statute or the inten
tion of the legislature that the president of Stout institute,
the presidents of the normal schools, and the heads'of the
various penal and charitable institutions are privileged to act
under subd. (2),sec. 16.08andappointslenographerswithout
regard to civil service lists?"

Sec. 16.08 provides that there shall be exempted from the
requirements of the ciyil service law "one stenographer for
each appointing officer, board or commission." Sec. 16.01
defines "appointing officers"

"the officer, commission, board or body, having the power of
appointment, or election to, or removal from, subordinate
positions in any office, department, commission, board or
institution."

Your inquiry is to be answered by determining, as to each
of the institutions you refer to, who is the "appointing
officer" having power to appoint stenographers. That ap
pointing officer, whoever he is, is entitled under sec. 16.08 to
appoint one stenographer in the exempt class.
In case of Stout institute the stale board of vocational

education is the appointing officer, since sec. 41.25, subsec.
(2), commits to that board and not to the president of the
institute the power to appoint

"officers, teachers and assistants, and to employ such other
persons as may be required."
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Hence the board, acting as a body corporate under the name
of the "Board of Trustees of the Stout Institute" (sec. 41.22)
has the power to appoint one stenographer exempt from civil
service requirements. This power, in my opinion, is in
addition to the board's power to appoint one exempt stenog
rapher in its capacity as the state board of vocational edu
cation, since sec. 41.22 clearly makes the board a distinct
corporate entity, and hence a separate appointing officer,
when it is acting as the board of trustees of the Stout insti
tute.

In thecase ofnormalschools,sec.37.11,subsec. (2),makesthe
board of regents the appointing officer for teachers, officers
and "such persons as m.ay be required for each of said
"schools." Therefore, the board, and not the president of any
of the normal schools, has the power to appoint one exempt
stenographer, and if the board already has an exempt stenog
rapher in its office in Madison or at any one of the normal
schools, the law does not allow it any more.

In the case of the charitable and penal institutions the
situation is different. Sec. 46.05, subsec. (3), requires the
board of control to fix the number and prescribe the duties
of subordinate officers, teachers and employes in each in-
institution, but it also provides that such persons shall be

"appointed by the officer in charge subject to approval by
the board."

Thus the officer in charge of the institution is the appointing
officer, and each such officer is entitled to appoint one exempt
stenographer. It is true that his appointments arc subject
to approval by the board of control, but that, in my opinion,
does not make the board the appointing officer; the "power
of appointment" referred to in sec. 16.01 resides in the officer
in charge of the institution, while the power of the board is
merely a power to accept or reject the appointment, some
what analogous to the power of the state senate to confirm
or reject the appointments of the governor.
RMH
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Contracts—Education—Transportation ofPupils—Oral con
tract for transportation of school children is valid and school
orders on district treasurer to pay driver of conveyance are
valid.

Payment of such orders may be compelled by action
against district or by mandamus proceedings against treas
urer.

September 23, 1921.
Clive J. Strang,

District Attorneij,
Grantsburg, Wisconsin.

Your letter of September 20, reads as follows:

"Last year in one of our consolidated schools the board
failed to make a written contract with the bus drivers, but
the drivers did the work and then orders were issued for same
and the treasurer of the district refuses to honor them. Is
there any way to compel the treasurer to cash these orders?
I would like to find this out by Friday if possible."

Sec. 40.16, subsec. (3), as amended by ch. 512, Laws 1921,
reads in part as follows:

"It shall be the duty of the board of any school district,
when authorized by the electors or required by law to pro
vide transportation, to enter into written contracts in the
name of tiie district with the parents or guardians or other
persons for transporting or providing for the transportation
to and from school of all persons of school age who attend
and who are entitled to transportation."

The language quoted expressly states that the school board
shall "enter into written contracts." From your letter I
infer that the contract entered into was made orally between
the school board and the driver of the conveyance, and by its
terms provided that the driver should do and perform his
services in accordance with the provisions of the law above
cited, and it appears that the driver "did the work" as the
law requires.

In construing this statute we should consider the purposes
and objects to be accomplished by it, which is to provide
transportation for school children residing more than two
miles from the schoolhouse. In subsec. (4), sec. 40.16 a school
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board is empowered to provide board and lodging in lieu of
Iransporlalion in certain cases, and prescribes that the school
board shall make a contract with the person or persons with
whom such child or children board, and shall pay for the
boaid and lodging of such pupil or pupils out of the fund
provided for transporation. Here the law does not ex
pressly require that the contract shall be in writing. Pru
dence and good business methods would dictate that all
such contracts, as well as all contracts made by a school
board, should be in writing, even though that statute does
not expressly so require.

It would seem as though a contract to provide board and
lodging for pupils is as important as a contract providing for
their transportation, and the fact thatthclegislature did not
expressly prescribe that a contract providing for board and
lodging be in writing, would indicate that such a require
ment was not considered essential to its validity. If for one
reason or another a contract for transporting pupils is not in
writing, I do not think that it is for that reason void or void
able. The contract in question does not violate the statute
of frauds, and nowhere is it declared void because it is not
in writing.

Our supreme court, in the case of Pearson v. School Dis-
irici No. 5, 144 Wis. 620, had occasion to pass upon the va
lidity of an oral contract made by a school district with one
of its school teachers. Sec. 438, Stats. 1898, required that the
school board shall contract with qualified teachers

"and when completed, file the contract with a copy of the
certificate of the teacher so employed, attached thereto,
with the clerk."

Of course the clerk could not very well file an oral contract
as by the language quoted required. The court neverthe
less held the contract valid, and, in its opinion on page 623
gave, among other reasons, the following which I will quote,
namely:

"* * * If the legislature intended that such a contract
should be void if not in writing it would have so declared,
as is obvious from other statutoiy provisions. Statutes in
this state rendering contracts void because not in writing
expressly so provide. Sees. 2302, 2304, 2307, 2308, Stats.
(1898)."
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In the same opinion the court, on page 622, virtually held
that language like that contained in sec. 40.16, subsec. (4),
must be held to be directory, in absence of express language
declaring a contract otherwise than in writing void.

Wliile as a matter of policy school district boards should be
advised and urged to make all contracts in writing, especially
where the law so prescribes, yet where a school board has
failed to comply with the provisions of the section under con
sideration, and where, as under tlie facts stated in your letter,
the parlies have in good faith complied with all the other
provisions of said section, I am constrained to hold that the
contract is valid and enforceable, and that school orders
properly issued in pursuance to said contract constitute
legal obligations of the district and should be honored by
the district treasurer.

Payment of the orders may be enforced by an action
against the district, as in Rogers-Ruger Co. v. Board of School
Directors, 139 Wis. 135; State v. Kienberger, 140 Wis. 517;
Glidden State Bank v. School District No. 2, 143 Wis. 617;
or an action may be had against the school district treasurer
personally, as in the case of Edson v. Hayden, IS Wis. 627;
or by mondamus proceedings. The payment of the orders
beingmerely a ministerial duty, it would seem to methatman-
damus would be the most appropriate remedy. See State ex
rel. Voight v. Hoe/linger, 33 Wis. 594; State ex rel. Redenius
V. Waggenson, 140 Wis. 265; State ex rel. Wunderlich v. Kalk-
ofen, 134 Wis. 74.
.ITD

i-,ui
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Appropriations and Expenditures—Public Printing—State
Board of Education—Printing ordered in June, 1921, by
stale board of education, which at that time should properly
be paid for out of appropriation made by subsec. (2), sec.
20.22, Stats. 1919, should still be paid for out of any unex
pended balance of that appropriation, although after in
curring of that expense that subsection was repealed.

September 24, 1921.
Edward A. Fitzpatrick, Secretary,

State Board of Education.

In your letter of September 22, you state that on June 15
last you ordered some printing and engraving under the ap
propriation made by subsec. (2), sec. 20.22; that at the end
of the fiscal year you had not expended the full amount of
the appropriation under that section; that ch. 488, laws of
1921, repealed this appropriation; that some time in August
you received a bill for this printing and have been informed
that the cost thereof is to be charged to your present ap
propriation under sec. 20.22 subsec. (1). You ask whether the
secretary of state should not charge the printing spoken of
to the unexpended balance of the appropriation under sec.
20.22, subsec. (2).

Subsec. (2), sec. 20.22, as it stood in June, 1921, appropri
ated from the general fund to the state board of education

"annually beginning July 1, 1920, for three years, not to
exceed ten thousand dollars for the administration of chapter
5 of the first special session of 1919, relating to 'educational
opportunities.'"

You will notethat there is not an absolute appropriation of
$10,000 annually, but merely not to exceed 810,000. Un
der subsec. (2), sec. 20.77, Stats., this would be lapsible ap
propriation, and balances unexpended at the close of the ap
propriation period or interval would revert to the fund to
which appropriated.
By ch. 488, laws of 1921, as stated by you, subsec. (2),

sec. 20.22 was repealed and subsec. (1), sec. 20.22 was
amended so that the appropriation under that section, as
it now stands, covers the gi'ound formerly covered by subsec.
(2) of that section.
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Subsec. (5), sec. 20.77, SLais., provides:

"Where any appropriation is repealed or any balance of an
appropriation is caused to revert, any indebtedness incurred
under the authority of such appropriation or balance prior
to the lime as of which such repeal or reversion of balance
is to take effect, shall be paid from the appropriation or
balance thus repealed or reverted as the case may be unless
otherwise specifically provided by law."

I understand from your letter that the indebtedness for
this printing was incurred before ch. 488, laws of 1921, went
into effect, and before the reversion of the balance of your
appropriation under subsec. (2), sec. 20.22 to the general
fund. In my opinion subsec. (5), sec. 20.77 governs here
and the cost of such printing should be paid out of the former
appropriation under subsec. (2), sec. 20.22, provided that
such payment would not bring the total amount expended
under that subsection to an amount in excess of the appropri
ation.

WWG

Intoxicating Liquors—Conslilulional Law—Having liquor
in one's home is not violation of law.

Complaint stating that person has liquor in his possession
is not sufTicient to charge offense.

Subsec. (27), sec. 1, ch. 441, Laws 1921 is constitutional.
Complaint should allege that person has privately manu

factured distilled liquor in his possession in his home; com
plaint should also have another count, alleging unlawful
manufacture of such liquor. Person may then be convicted
on both counts if possession of such liquor is shown.

Search warrant is not necessary to search licensed premises.
Officer has right to search i)roprietor and attendant in

licensed place.

September 25, 1921.
Frank S. Symmonds,

District Attorney,
Kenosha, Wisconsin.

With your recent letter you enclosed a copy of a complaint
which you state has been demurred to and you submit a
number of questions that I will answer ad seriatim.
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1. "Is the complaiiil suflicient in the case of liquor found
under a search warrant in a private dwelling used exclusively
as such?"

This question must be answered in the negative. I find no
provision in the statutes which prohibits the possession of
liquor in a private home or private dwelling house used ex-
clusivley as such. Even subsec. (28), sec. I, ch. 441, Laws
1921, excludes such liquor .so held for it provides:

"The possession of liquor by any person without a permit
other than in his private dwelling used exclusively as such,
shall be prima facie evidence of unlawful possession,"

2. "Is it sufTicient in the case of liquor found under a"
search warrant in that part of the premises used as a dwel
ling place, but in connection with a store or other business?"

This question must also be answered in the negative.
There is no provision in the statute which expressly makes
it unlawful to have wine in one's possession. Par. (d), sub-,
sec. (32), sec. 1, ch. 441, Laws 1921, contains the following: .

"* * * The possession of any still or other contrivance
used or capable of being used for the distillation of alcoholic
liquors without a permit, as provided in the national pro-:
hibition act, or the possession of any mash from which dis-'
tilled liquor is customarily made, or the possession of any-
privately manufactured distilled liquors without such per
mit is hereby prohibited, and the possession of any such still, -
mash, or liquor shall be prima facie evidence of unlawful
manufacture of liquor."

3. "Do you consider sec. 27 defining the mode of pleading
commission of offenses constitutional, and that there is no.
need of any defensive negative averments, the burden being
on the defendant to show lawful possession?"

Par. (a), subsec. (27), sec. 1, ch. 441, laws of 1921, con
tains the following:

"* * * It shall not be necessary in any affidavit, informa
tion, or indictment to give the name of the purchaser or to
include any defensive negative averments, but it shall be
sufficient to state that the act complained of was prohibited
and unlawful. The trial court may direct a bill of particulars,
to be furnished the defendant."

31
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This provision must be construed as constitutional until the
court has given a different construction on it.

4. "Is it your opinion that, under the said act, considering
its reference to the present national prohibition act and regu
lations and eighteenth amendment as well, the possession of
liquor by any person, anywhere, is prima facie unlawful and
in case a charge were made of unlawful possession the burden
of proving possession lawful would be on the defendant?"

In answer to this question I will say that if the complaint
alleges that the party in question has in his possession, un
lawfully, any privately manufactured distilled liciuor, all
that it would be necessary to show would be the fact that such
liquor was in his possession. It would also be prima facie
evidence of the unlawful manufacture of liquor and it would
be necessary for the defendant to show afTirmatively that he
did not manufacture the same.

5. "The act in many cases provides how a person may
la\yfully have liquor in his possession in his home; is it your
opinion that the inference one may draw from this, is that
possession in the home is unlawful in all cases except those
the act specifically declares lawful?"

If it is alleged in this complaint that the party in question
had privately manufactured distilled liquor in his possession
and it was shown under such complaint that this liquor was
found in the home under a search warrant, this would be
sufficient to sustain a conviction of unlawful possession of
liquor and it would also be sufficient to sustain an allegation
in a separate court of unlawful manufacture of said liquor.

6. "Do you consider it necessary to have a search warrant
to search licensed premises; that is, is section 30 constitu
tional?"

This question must be answered in the negative. The
person who takes out a license to sell nonintoxicating liquors
takes it with all the conditions thereto attached by the statute,
and one of these conditions is that the premises may be
searched at any time without a warrant.

7. "In a licensed place, has officer right to search person
of proprietor or attendant who is suspected of concealing
liquor about his person?"
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I believe this question should be answered in the alTirma-
tive. If the proprietor and the attendant are in the place
covered by the license, I am of the opinion that the ofTicer
has the right to search these persons for concealed liquor. I
have found no decision by any court directly on this question.
The case of Thornton v. State, 117 Wis.338, is very instructive,
as it was there held that such portions of the persons or at
tire of an accused person as are customarily open to obser
vation are legitimate sources from which witnesses may give
testimony of the result of such observation. And it was held
that to require one accused of crime to surrender his shoe
to an officer does not constitute an unreasonable search un
der our constitution.

While the question is not entirely clear from doubt until
the court has passed upon it, I believe that an affirmative
answer to this question is justified.
JEM

Bonds—Public Officers—Supervisor of Inspectors of Il
luminating Oils—Official bond of Thos. J. Cunningham as
supervisor of inspectors of illuminating oils examined as to
form and execution.

Said bond should be approved by governor.

September 26, 1921.
Honorable Elmer S. Hall,

Secretary of State.

I have your letter of September 26, submitting for ex
amination the official bond of Thos. J. Cunningham., who
has, as you state, been appointed to the office of chief oil in
spector. You wish to know if said bond is in proper form..
Your chief clerk, Mr. J. R. Edwards, has orally requested an
opinion in connection with the request contained in your
letter as to whether said bond is to be approved by the secre
tary of state or by the governor.
The printed portion of the bond in question follows the

form of official bond prescribed in ch. 19, Stats. In the body
of the bond it is recited

"that Thos. J. Cunningham who has been elected (or appoint
ed) to the office of chief oil inspector in favor of the state of
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Wisconsin for the term of two years, commencing on the
19th day of September, 1921, or until his successor is elected
and qualifies will faithfully discharge the duties of said
office according to law," etc.

The ])ond is signed by T. J. Cunningham as principal and
by the Fidelity & Deposit Company of Maryland by Wm.M.
WolfT, its attorney in fact.

The bond as submitted is subject to the following criti
cisms:

1. In the body of the bond the name of the principal is
is given as Thos. J. Cunningham. It is signed by T. J.
Cunningham. In executing this bond Mr. Cunningham
should write his name as given in the body of the bond and
the name as given in the body of the bond should be the
same as the name as given in his certificate of appointment.
, 2. Ch. 64m/n, Stats. 1919 (renumbered to be 76ce, Stats.),
relates to the inspection of illuminating oils. By sec. 1421a
the governor is authorized by and with the advice and con
sent of the senate to appoint a suitable person as state su
pervisor of inspectors of illuminating oils, whose term of
office shall be two years from the first day of April in the
year of his appointment or until his successor shall be qua
lified. I assume that Mr. Cunningham has been appointed
to the office described in said section. In the bond it is
recited that Mr. Cunningham

"has been elected (or appointed) to the office of chief oil in
spector."

Nowhere in ch. 64/7?/n or in the statutes is the office of state
supervisor of inspectors of illuminating oils referred to as
"chief oil inspector."

3. The words "in favor of," where they appear after the
word "inspector," should be omitted, as they tend to ob
scure the meaning.

4. According to sec. 1421a the office of state supervisor of
inspectors of illuminating oils is an appointive office. There
fore the word "elected" as contained in the bond should be
struck out.

5. From the language of sec. 1421a above quoted, it ap
pears that the term of office of the state supeiwisor of in
spectors of illuminating oils shall be two years
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"from the first day of April in the year of his appointment or
until his successor shall be qualified."

According to the bond the two-year term of office commences
with the 19th day of September, 1921, or until his successor
is elected and qualifies. As indicated above, this office is an
appointive office and not an elective office.

6. While I presume that the Fidelity & Deposit Company
of Maryland is a surety company and has executed said
bond by Wm. M. Wolff, its attorney in fact as surety, such
designation does not appear in connection with the execu
tion of said bond. The word "surety" should be added
beneath the execution on the part of the attorney in fact
in behalf of the Fidelity & Deposit Company of Maiyland.
For the reasons stated, said bond cannot receive the ap

proval of this department as to form and execution.
In answer to the oral inquiry of Mr. Edwards as to who

is by law authorized to approve of the bond of Mr. Cunning
ham, I call your attention to the following provisions of our
statutes. Sec. 14216 provides that the person appointed
supervisor shall file an official bond in the sum of $5,000 with
such surely as shall be approved by the secretary of state.
Sec. 1421d, subscc. 1, which primarily refers to the official
oath and official bond of deputy inspectors and as to where
such oath and bond are to be filed, further provides that

"the bond of the supervisor and of each deputy shall be ap
proved by the governor."

In other words, sec. 1421a says that the bond shall be ap
proved by the secretar^'^ of state and sec. 1421d says tiic bond
shall be approved by the governor. This makes it necessary
to refer to the chapter relating to theconstruction of statutes.

Sec. 4972 prescribes some of the rules for construing the
statutes of this slate. I quote the following under rule desig
nated as (15):

"If conflicting provisions be found in different sections of
the same chapter the provisions of the section which is last
in numerical order shall prevail unless such construction be
inconsistent with the meaning of such chapter."

As sec. 1421a and sec. 1421d are different sections of ch..
64/72/n, the last named section must prevail in the construe-
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tion of said chapter. It is therefore my opinion that the bond
of the state supervisor of illuminating oils must be approved
by the governor and filed by the secretary of state.
JTD

Inioxicaling Liquors—No license is required for sale of
beverages that do not contain alcohol, under ch. 441, Laws
1921.

September 26, 1921.
Honorable Henry Johnson,

State Treasurer.

In your letter of September 21 you have submitted two
questions which I will answer in their order.

1. Has a town, city or village any authority to cliarge a
license fee for the sale of soft drinks, ice cream, etc., contain
ing no alcohol?

In answer to this question permit me to sa^'' that under the
new prohibition law no license is required for the sale of
beverages that do not contain alcohol in any degree. If there
is any authority to license the sale of beverages without al
cohol it must be found in the city ciiarter or the general laws
and it must be under an ordinance which is reasonable and

passed for the protection of the health of the community.
2. If a town, city or village has authority to charge a li

cense fee for Ihe sale of soft drinks containing no alcohol, is
the state entitled to any part of the license fee, and if so, what
per cent?
This question must be answered in the negative. The state

is entitled to a per cent of the license fee when the license
is granted under the new prohibition law, ch. 441, laws of
1921, but not otherwise.

JEM
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Educalion—Vocational Education—•Siibsec. (3), sec. 40.73,
Slats., requires every person who is over 14 and under 18-
years of age and wlio has not completed ordinary high school
course to attend school till end of term during which he at
tains age of 18. Fact that he was not required to attend
school when ch. 411, Laws 1921, was passed makes no
difference.

September 26, 1921.
George J. Leicht.

District Attorneij,
Wausau, Wisconsin.

I quote from your letter of September 6, 1921:

"There is in this county a bo3' not quite eighteen years old.
He is working in a butcher shop here learning the trade.
He had been working there for some time under a permit
under the old law but when he became seventeen he quit
school altogether, as he could then do under 40.73.
"Does the amendment in chapter 411 of the laws of 1921

passed subsequent to his attaining the age of seventeen,
mean that the lad must again begin school?"

The portion of the statute referred to which is directly in
volved reads thus:

"(3) Until September first, 1921, any person between the
ages of fourteen and seventeen, unless indentured as an ap
prentice * * * and after that date any person who has com
pleted the period of compulsory full time education and who
has not completed the equivalent of four years of school work
above the elementary grades, or who has not completed the
school term, quarter, semester or other division of the school
year in which he is eighteen years of age, living within two
miles of the school * * * and not physically incapacitated,
who is not required by subsection (1) to attend some public,
private or parochial school, and who is not attending a free
high school or equivalent of a high school, must either attend
some public, private or parochial school at least half time,
or attend * * * for at least eight hours a week for at least
eight months * * * a vocational school, provided such
school or schools are maintained * * * in the town, village
or city in which his parents or guardians reside." Sec. 40.73,
Stats.

This statute is far from clear, but after carefully reading
the parts quoted and other portions of this statute we haye
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come to the conclusion that your question should be answered
in the aflirmative: The boy who quit school on attaining the
age of seventeen, under the law which prior to amendment
of 1921 required attendance between fourteen and sixteen
is in the same position as children who had quit school before
the passage of any compulsory educational attendance law.
He must go back to school just as they were required to.
Furthermore, as we read the phrase "or who has not com
pleted the school term in which he is eighteen years of age,"
he will be obliged to continue attendance even after he
reaches his eighteenlh birthday, if that occurs during the
school term, until the end of that term during which he at
tained such age.
EEB

Intoxicating Liquors—Possession of privately manu
factured distilled liquor without permit is violation of law;
possession of wine or other ferm.ented liquor is not offense.

September 26, 1921.
Clive J. Stpang,

District Attorney,
Grantsburg, Wisconsin.

Your recent letter, in which you state that you have some
parties arrested for having liquor in their possession, has
been received. You state that you have no other proof
against the parties than the possession of liquor and you in
quire whether this Is sufTicient to convict these parties.
In answer to your inquiry I will say that if the liquor that

was found in possession of the defendant was a privately
manufactured distilled liquor, then it is a violation of par.
(d), subsec. (32), sec. 1, ch. 441, laws of 1921; which contains
the following:

"* * * The possession of any mash from which distilled
liquor is customarily made, or the possession of any privately
manufactured distilled liquors without such permit is here
by prohibited, and the possession of any such still, mash,,
or liquor shall be prima facie evidence of unlawful manu
facture of liquor."
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If such privately manufactured distilled liquor was found in
the possesssion of the party, it would be wellforyoutopultwo
in the complaint, one charging him with unlawfully having
count in his possession privately manufactured distilled
liquor, andanotherone charging him with the unlawful manu
facture of liquor, and if you could prove at the trial that he
had privately manufactured distilled liquor in his possession,
he could be convicted on both counts. I do notfind anything
in this statute that would justify me in holding that it is
unlawful to have any other kind of liquor in one's possession.
It is true that subsec. (28) provides:

"The possession of liquor by any person without a permit,
other than in his private dwelling used exclusively as such,
shall be prima facie evidence of unlawful possession."

Bui there is no provision which makes unlawful possession of
all liquors an offense.
This being a criminal statute and requiring a strict con

struction, I cannot see my way clear to give a ruling that
possession of wine or other fermented liquor is an offense
under this statute, especially in view of the fact that it is
afTirmatively stated that the possession of privately manu
factured distilled liquor without a permit is prohibited.
JEM

Municipal Corporations — Municipal Ice Houses—Sec.
61.34, Stats., does not authorize village to maintain ice house
for benefit of residents.

September 28, 1921.
Byron J. Carpenter,

District Attorney,
Stevens Point, Wisconsin.

In your letter of September 23 you ask whether a village
board has power under sec. 61.34, Stats., to erect and main-
Lain a municipal ice house for the benefit of the residents of
the village.

Sec. 61.34 contains a lengthy enumeration of the power of
village boards. I am unable to find anything in that section
which could be construed as a grant of authority to establish
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a municipal ice house. Whether the legislature can con
stitutionally grant such authority is a close question on
which the courts of several states have expressed divergent
views, see cases cited in opinion to Honorable C. M. Perry,
March, 1921.* At any rate, no such authority is expressly
given in any portion of sec. 61.34, nor can it be read out of
the "general welfare" clause, which is subsec. (27), sec. 61.34.
As to this latter point see concurring opinion of Justice
Timlin in State v. Thompson, 149 Wis. 488, 520 to 532,
Your inquiry must, therefore, be answered in the negative.

RMH

Banks and Banking—Where bank sells mortgages under
agreement by which, within limited time, it m.ay^ be required
to replace such mortgages with others, mortgages so sold
constitute contingent liabilitj'^ during such tim.e, and should
be reported as such.

September 28, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
In your inquiry of September 27 you state that some of the

banks of this slate make a practice of selling real estate
m,orlgages to insurance companies; that the insurance com,-
.panics in most instances require an agreement by which
the bank binds itself to replace, with other acceptable
mortgages, such mortgages as tlie finance committee of the
insurance company, upon inspection, finds insufficient or
unsatisfactory as to security within sixty days after such
disapproval; the agreement further provides that inspection
of the morgaged premises is to be made within six months
from the date of purchase, such six months not to include the
period between November 1 of any year and April 1 of the
following year. You ask whether a bank, which has signed
an agreement of this kind, should consider the mortgages in
volved as a contingent liability until such time as the in
surance company advises the mortgages are accepted, or un-

•Page 309 of this volume at page 311.



Opinions of the Attorney-General , 971

til the period provided for in the agreement for inspection
has passed.
In a conversation which the writer held with you this

morning you exhibited the form of report required to be made
by the banks of the state. This form includes a statement as
to rediscounts and also includes a form for reporting con
tingent liabilities. In Words & Phrases I find the term, "re-

discoiinled notes" defined:

"Rediscounted notes are said to be notes held by a bank
which it indorses and procures another bank to discount;
so that testimony that another bank had rediscounted im
plied that the notes had been indorsed. Dorset) v. United
States (U. S.), 101 Fed. 746, 749, 41 C. C. A. 652." 7 Words
& Phrases 6025.

Contingent debt or liability is defined:

"* * * A liability which is not absolute, but depends upon
an uncertain event, as the liability of an indorscr. The lia
bility of an indorser or surety is contingent, and not actual,
until default by the payee or principal. State v. Sheets, 72
Pac. 334, 335, 26 Utah, 105." 2 Words & Phrases, 1501.

Under sees. 3858 and 3859, Stats., relating to estates of
deceased persons,

"* * * A contingent claim exists only where there is un
certainty as to whether it will ever become absolute. It is the
uncertainty concerning an eventual actual liability that makes
it contingent. A claim which is certain to become an actual
liability at some time in the future is not contingent merely
because the exact time when it will become due is uncertain."
Estate of Kleinschmidt, 167 Wis. 450, 455.

"A 'contingent' liability is one that depends upon an un
certain event, as the liability of an indorser to respond for the
default of the maker. [Citing authorities.]" American
Cereal Co. v. London Guarantee Sc A. Co., 211 F. 96, 98.

Chief Justice Owen of Oklahoma, in defining "contingent
liability," adopts the definition of "contingent" given in 13
C. J. 114:

' "Not existing or occurring through necessity; dependent
on a foreseen possibility; provisionally liable to exist, happen,
or take effect in the future; possible or liable, but not certain,
to occur; dependent on that which is undetermined or un-
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known; dependent for effect on something that may or may
not occur.' " Franklin v. Parks fOkla.) 188 P. 334, 335.

I can see no m.aterial difference between the sale of these
mortgages to insurance companies and the so-called redis-
counting of bills payable to other banks. The sale of the
mortgage carries with it the note which the mortgage is
given to secure. The note is the real evidence of indebted
ness and the mortgage is supplemental to that and is the
security for the payment of the note. While, as I under
stand il, in the sale of these mortgages, the notes are en
dorsed without recourse, yet the very purpose of this agree
ment that the insurance company requires the bank to exe
cute is to render ineffectual that part of the endorsement
during the period within which the insurance company may
require the bank to replace the mortgage. As stated by you,
it may happen that the bank will not have any mortgage
satisfactoiy to the insurance company, in which event it
unquestionably would be required to repurchase from the
insurance company the mortgage or m.ortgages found un
satisfactory by the latter. The mere fact that these papers
are transferred to an insurance company rather than to
another bank does not change the real nature of the trans
action. Vciy- clearly it is a contingent liability upon the part
of the bank, and the real purpose of requiring reports from the
bank is not fully served unless this contingent liability is in
some way shown upon their reports. In my opinion these
outstanding m.orgages which the bank m.ay be required to
replace or repurchase should be reported as a part of such
bank's contingent liabilities.
WWG
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Bridges and Highways—Lis Pendens—Relocation of High
ways—Constitutional Law—Eminent Domain—Sec. 3187a
does not apply to proceedings under sec. 1317m-7,to relocate
highway.

Necessity for relocation of road or bridge should be de
termined and shown by order of county committee and high
way commissioner prior 1o attempt to purchase new right
of way or starting condemnation.
Where statutes require approval of state highway com

mission, such approval cannot be made by state highway
engineer.

Order altering liighway works vacation of abandoned parts
of highway; county committee in its relocation order speci
fies portion to be discontinued.
County com.mittec when relocating highway is not bound

by sec. 1264 and may provide road less than 4 rods wide.
Subsec. 2, sec. 1317m-7 does not violate sec. 2, art. XI,

Const., and is valid.
County is not municipal corporation within meaning of

sec. 2, art. XI, Const.

When private property is taken by state oi division thereof
under power of eminent domain, payment need not be made
at or prior to taking. Constitution is satisfied if statutes
provide adequate means for determining value and making
payment.

September 28, 1921.

Adolph Heinz,

District Attorney,

Viroqua, Wisconsin.

You state in a letter dated September 24, 1921, that your
county desires to improve the prospective state highway
between Westby and Coon Valley, under the state aid high
way act, and that it is deemed necessary to relocate a por
tion of this highway, but one of the property owners to be
atTected by the relocation refuses to consent to the sarr.e and
that proceedings for relocation will be contested, and you
have asked for the opinion of this department on the follow
ing questions:

"(a) Do the provisions of sec. 3187a of the statutes ap
ply?"
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This question is answered in the negative. Rude v. St.
Marie Town, 121 Wis. 634.
The section of statute referred to applies only when a

pereon makes an application to any

"court, county board, common council, or village board for
laying out, widening, vacating or extending any street * * *
highway or other public place."

Under sec. 1317/77-7, the application is not made by an
individual but by the "county committee." Furthermore,
the application is not to a court but is to the "county judge."
Par. (b), subsec. 3, sec. 1317m-6, Stats.

In this procceeding the county judge docs not sit as a
coint but acts merely as an officer for the state, clothed with
special powers and designated or determined merely by his
official title.

"(b) Is it necessary for the committee to attempt to make
an agreement with the land owner before making an order
relocating such highway, or shall the committee detennine
the necessity for such improvement, making an order de
termining such necessity and relocating such highway, and
then attempt to reach an agreement with the land owner?"

The language of the statute requires the committee to
make an order only in case it is able to deal with the property
owner by contract. But it is essential that the necessity for
relocation be first determined. Until that is done the county
committee has no authority to deal wdth the property owner.
The necessity for relocation is determined by the commis
sioner and the county committee.

"♦ * * He may cause any portion of said roads to be re
located when in his judgment, and in the judgment of the
county committee, the best interests of the county require
such relocation." Subsec. 1, sec. 1317/77-7, Stats.

When the use for which private property is taken is in
fact public,
"such determination as to the necessity of the taking is con
clusive upon the courts." Smilh v Gould, 59 Wis. 631, 641-
642.

It is, therefore, altogether best tliat the delerm.ination of
necessity to relocate the road should be evidenced by a formal
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order entered in the minutes of the proceedings of the county
committee and highway commissioner, even in advance of
undertaking to reach an agreement with the property owner
to be alTectcd by the relocation.

"(c) Is the approval of the proposed relocation by the
state highway engineer a sufTicient compliance with the re
quirements of this section, or must same be approved by the
commission?"

The statute does not make it clear that the approval of
either of those state authorities is necessary to the mere re
location of a portion of the prospective state highway. The
statute literally says that the highway commissioner and the
county committee may, in their discretion, relocate portions
of that highway system.
But the same statute further provides:

"* * * Plans and specifications for all roads shall be ap
proved by the state highway commission before work is
commenced." Subsec. 1, sec. 1317m-7.

If the word "plans" as used in this statute includes the mere
matter of relocation, then the approval of the "statehighway
commission" is necessary, but this approval is not required
in the beginning. It is sufficient that it is obtained "before
the work is commenced." Stated difl'erently, it may be
said that where approval of these matters is required from a
state authority, that approval must come from the highway
commission rather than the state highway engineer.

"(d) Docs the committee have authority to discontinue
any portion of such prospective state highway rendered use
less and unnecessary by such relocation?"

This question is answered in the affirmative. An alteration
or relocation of a highway which constitutes a disuse or aban
donment of any portion of the highway by operation of law
constitutes a discontinuance of the abandoned part. State
ex ret. Schrocder v. Behnke, 166 Wis. 65; Stale v. Reesa, 59
Wis. 106.

"(e) In view of sec. 1264, does the committee have au
thority to lay out a road of less than four rods in width?"
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This question is also answered in the affirmative. The
section referred to relates to the laying oul of a highway and
the Wisconsin statutes distinguish between the laying out of
a highway and the altering or relocation of a highway. Fur
thermore, sec. 1264 has existed in its present form, for a great
many years. It is found in the re\dsed statutes of 1878.
The slate aid highway act is of recent origin and we can find
nothing in it which indicates that in the relocation of portions
of a highway the width of the same as relocated is limited
other than by the judgment of the officials of what is neces
sary to satisfy the public interest.
The contention is made, you say, that sec. 1317/n-7, sub-

sec. 2, par. (a), is in violation of sec. 2, art. XI, Const., and
that Hood v. Finch, 8 Wis. 381, and a Michigan case are cited
in support of the contention, and you ask for the opinion of
this department as to whether the power of eminent domain
sought to be conferred upon the county authorities by sees.
1317/77-6 and 1317/77-7 can be constitutionally given them,
and in this connection you call attention to Norton v. Peck, 3
Wis. 714, and Frederick v. Dougla.'i Counti], 96 Wis. 411.

It is the opinion of this department that said contention
is untenable, that Hood v. Finch does not support the con
tention, and that the statutes just named are valid. It
has been held that the legislature may

"delegate the exercise of such power to town supervisors or
overseers of highways." Smith v. Gould et at., 59 Wis. 631,
641.

It follows that the legislature may delegate the exercise of
that power to county officers and committees. Hood v. Finch
was an attempt by the city of Racine to take land for street
purposes, and being taken by the city, it was necessary to
have the verdict of a jury on the question of necessity.

"No municipal corporation shall take private property for
public use, against the consent of the owner, without the
necessity thereof being first established by the verdict of a
jury." Sec. 2, art. XI, Const.

The taking in your case is by a county andthe constitutional
provision just quoted does not apply if a county is not a
municipal corporation. That question has not been deter-
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mined, so far as I can find, by our supreme court, but I think
it is the well-settled opinion of the bench and bar of this
state that a Wisconsin county is not a municipal corporation,
and many statutes evidently assume such to be the law.
It is the well-nigh unanimous decision of the courts of last
resort in this country that counties are not municipal cor
porations. 28 Cyc. 128-129 and cases cited in Note 90.
Counties are generally designated by the terms "quasi-
corporations." Scales v. King, 110 111. 456, 466. As to their
corporate character, the law writers and the courts quite
generally class towns and counties together. Our own court,
in Norton v. Peck, 3 Wis. 714, decided thai a town is not a
"municipal corporation" within the meaning of this consti
tutional provision, and we m.ay well conclude that if the
question does come to that court as to the corporate
character of a county, it will be decided, that counties are
not included in said constitutional provision, but that they
are quasi corporations.

In Hood V. Finch the compensation or damages awarded for
taking a specified tract of land was to Samuel Hood, whereas
the owner of the tract was Alexander Hood. It was ruled
that no award at all had been made to the owner, and hence
if the proceedings stood the ov.mer of the land would be de
prived of property without compensation, contrary to the
state and federal constitutions. The opinion in thatcasemay
be understood as laying down the rule that compensation in
fact must be paid to the property holder in advance of taking
his property. I do not think it was intended to lay down that
rule, but if it was intended, such ruling is in conllict with
earlier decisions and is overruled by repeated declarations of
the court since Hood v. Finch was decided, that the constitu
tional provision that compensation must be made when pri
vate property is taken for public use is satisfied if the statutes
provide a direct and adequate remedy for ascertaining the
value and making payment therefor. James v. Racine, 155
Wis. 1, and cases cited, p. 18; Sweel v. Rechel, 159 U. S. 380,
396, 400, 407; State ex ret. Andrews v. Oshkosh, 84 Wis. 548,
569; Brock v. Hishen, 40 Wis. 674.

We entertain no doubt that the provisions for taking land
for relocation of state trunk highways are constitutional,
thatcompensatioiincednotbcmadein advance of the taking,
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that the verdict of a jury is not required in the first instance,
and that if a jury is called, it is to pass only on the question
of damages, the necessity for taking being determined by
the highway commissioner and the committee.
EEB

Loans from Trust Funds—School district may borrow from
trust funds to equip school with heating and ventilating
system.

September 28, 1921.
Honorable Matt Lampert, Chief Clerk,

Commissioners of Public Lands.
In re application of Joint School District No.

1 of the town of Stanley and village of Cameron in
Barron county for a loan of SS.OOO from the state
trust funds;

On September 14, 1920, this application was disapproved
by this department, the reason assigned being that there was
no statutory authority to permit the commissioners of public
lands to loan the trust funds for the purpose of installing and
changing the heating and ventilating system of a school house.
We have re-examined his question and application and it
definitely appears that on July 13, 1920, the joint school dis
trict in question held a meeting at which a loan of S8,000 from
the state trust funds was authorized for the purpose of in
stalling and changing the healingandventilatingsysLcmin the
school house. At the same meeting a tax sufficient to pay the
principal and interest on the loan was levied. It appears to
us that the opinion of our predecessor overlooked the statu
tory authority embodied in sec. 40.11, subd. (4), Slats.,
which authorizes the borrowing of money.

"Forthepurposeof aiding in the purchasing of a site * * *or to equip a school building with a heating, lighting and
ventilating plant or one or more such plants or to improve or
equip such building in any other way * * *. The resolu
tion to be voted upon shall be in writing, specifying the
amount to be borrowed, the purposes for which to be bor
rowed, the rate of interest, and the time and manner of
payment, which shall be in annual instalments, or otherwise
the last of which shall be payable in not exceeding fifteen
years from the first day of Februaiy next ensuing ♦ *
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Sec. 25.01, siibd. (3), authorizes the commissioners of
public lands to loan the trust funds to school districts to be
used

"in erecting school buildings or teacherages, * * * and for
other purposes authorized by law."

It is our opinion that

"the purpose of installing and changing the heating and
ventilating system of the school house and no other"

slated in the application referred to is such purpose au
thorized by law. We therefore beg to advise that we approve
of the application hereinbefore referred to and the opinion
of September 14, 1920, is hereby overruled and withdrawn.
WJM

Education—Teachers' Pensions—Under state retirement

law of 1921, as to those teachers who elect to continue making
deposits under old law punsuant to uncxpiredcontracLsofem
ployment, deposit made by state under sec. 42.45, Stats., is
to be based on amount actually deposited by each such
teacher.

September 28, 1921.

R. E. Loveland, Secretary,
Public School Retirement Board.

The state retirement law, created by ch. 459, laws of 1921,
provides for the accumulation of a teachers' pension fund by
compulsory deduction of five per cent from the salaries of all
teachers, to which the state adds a certain designated amount
as its share of the fund. As to teachers who were under con

tract when the law went into elTect, however, it is provided
(sec. 42.42) that no deduction without the consent of the
teacher shall be made in excess of the deduction authorized
when the contract was made. The deductions provided for
under the old teachers' pension law were one and two per
cent (depending on length of service) instead of five per cent.
Since the state's contribution under the new law is based
upon a percentage of the "required deposit" made by the
teacher, and since the term "required deposit" is defined by
sec. 42.20 to mean
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"the deduction of five per cent of the compensation re
ceived by a senior teacher deposited in the retirement de
posit fund,"

you have asked my opinion as to what contribution, if any,
the state is Lo make in the case of teachers whose contracts of

employment were made prior to Ihe passage of the law.
The inquiry divides itself into two pails:—(1) as to the

leachers who consent to change to the five per cent basis, and
(2) as to the teachers who do not so consent but remain on
the one and two per cent basis.
As to the leachers who voluntarily go onto the five per

cent basis, I think it is clear that the state is to make the
same contribution as it makes in the case of teachers who are

involuntarily on that basis. The state's contribution is based
on the required deposit; the recfuired deposit is defined as the
deduction of five per cent of the teacher's salary; and the
teachers we are now dealing with do have a five per cent de
duction made from their salaries. The word "reciuired" is
perhaps not entirely appropriate in such cases, since the
teacher exercises a choice as to whether he will remain on the

oldbasisor change to the five per cent basis; but once he has
made his decision the deduction is thenceforth one that is

required by law. At any rate, the statutory definition of
"required deposit" expressly fits the case of the teacher Avho
voluntarily changes to the five per cent basis.
When we come lo the teacher who elects to remain on Ihe

one or two per cent basis Ihe answer is not so clear. The stale
contribulion is a percentage of the "required deposit." Re
quired deposit is specifically defined as a five per cent deduc
tion from salary. The deduction made is not a five per cent
deduction but a one or two per cent deduction. It, therefore,
does not come within the statutory definition of "required
deposit."
That definition, however, is not absolutely rigid and ex

clusive. The section in which it is contained provides that
the definition shall apply "unless the context otherwise re
quires." After full consideration I am of the opinion that
in the case of teachers who remain on the one or two per cent
basis, the context of the act requires a different definition of
"required deposit" than that given in sec. 42.20. The one or
two per cent deposit is "required," in the sense that it can-
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not be avoided by the the teacher. At the time he began
making that deposit the state was contributing to the fund
at the rate of ten cents per year for every child of school age
in the state, sec. 20.25, subsec. (4), Stats. 1919. By the pro
visions of sec. 42.42, above referred to, the legislature clearly
indicated a desire to avoid impairing pre-existing contracts,
and one of the elements of the contracts thus sought to be
preserved from impairment was the contribution by the
state in addition to the contribution made by the teacher.
Thus it is not to be supposed that the legislature intended the
state contribution to be entirely cut off as to the teacher who
elected to stand on the terms of his old contract. On the
other hand, if the legislature did intend the state to contrib
ute something in the case of these teachers, it certainly did
not intend the contribution to be based on five per cenl when
the teacher was contributing only one or two per cent. What
the statute says is

"The state deposit on behalf of each teacher shall be on
amount equal to the following percentage upon the required
deposit made by such teacher during the fiscal year * *

Under this language the slate's contribution cannot be based
on a five per cent deposit where the teacher's contribution is
only one or two per cenl. The'only conclusion to be drawn
in my opinion, is that the words "required deposit," as used
in sec. 42.45, mean the deposit required to be made by the
individual teacher, whether it be a one, two or live per cent
deposit, and that in the case of teachers who remain on the
one or two per cent basis the definition of "required deposit"
in sec. 42.20 does not lit the context of sec. 42.45 and is in
applicable.
RMH
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Bridges and Highways—Changing Channel of Streams—
Eminent Domain—Under state aid law (sec. l317m-7) county
may change course of non-navigable stream and may con
demn lands for that purpose.

September 28, 1921.
Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin.

It appears from your letter that in the construction of a
state aid road it is deemed necessary to relocateabridgcthere
in which spans Stoney Creek, a non-navigable and non-
meandered stream, in the town of Fores tville; that the plan
is to divert the course of Stoney Creek at a point two or
three hundred feet from the highway, along an artificial
course to the point at which it is proposed to construct the
new bridge; that the owner of the land through which the
stream runs at the point where the bridge is now located and
through whose property most of the artificial channel will be
constructed objects to the change and you submit the ques
tion whether the county has power to go outside of the high
way and condemn the property necessary for the changing
of the course of a non-navigable stream in the manner indi
cated. You refer to 40 Cyc. 568 as authority for the propo
sition that every riparian owner has the absolute right as
against otlicr private owners to have a stream flow through
his lands in its natural channel and that the stream can
not be diverted without his consent except by the exercise of
the power of eminent domain. Such undoubtedly is the law
in Wisconsin.

The legislature was the unquestioned authority to dele
gate to county, town or other officers the righf of eminent
domain. The real question is whether this legislative power
for the purpose in hand is vested in county officers or state
officials or commissions.

It is my opinion that the power to make the condemnation
necessary for the changing of the course of a non-navigable
stream for a public purpose such as the improvement of high
ways is given by sec. 1317m-7.
Whenever it is deemed necessary for the proper construc

tion or improvement of a prospective state highway or bridge
thereon
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"to change or relocate any such bridge * * * the state high
way commission or county highway commissioner shall file
a plat * * * with the chairman of the county state road
and bridge committee,"

Thereupon it becomes the duty of that committee to deal
by contract, if practicable, with the

"owners of the premises to be affected by such change and to
make provision for such change."

In case the committee cannot acquire the property or ease
ment needed for such relocation the committee is authorized
to obtain the same by an exercise of

"the right of eminent domain and the proceedings shall be
as provided in subsection 3 of section 1317/n-6 * * Sec.
1317m-7.

It is thought that the statute just cited is intended to
clothe the officers and committee and commission therein
mentioned with full authority to acquire the right for a new
channel for the stream.

A like authority is vested in the tOAvn board with reference
to highways which are laid out, opened and maintained by
towns under local authority. Sees. 1236 to 1237a, Stats.

In Smilh v. Gould and others, 59 Wis. 631, it was held that a
town board proceeding under the last mentioned sections of
the statute could go upon lands outside of the highway any
required distance and change the course of a large stream
when they deemed it necessary for theconstruction,improve
ment or maintenance of a public highway. It was there de
termined that a non-navigable stream

"stands on a common fooling with other private property,
so far as the right of eminent domain is concerned." Id. 644.

After calling attention to former decisions which held that
it was lawful and necessary to go upon lands not adjacent-to
the highway for their improvement and that such act was a
taking for a public use within the meaning of the constitu
tion, the court said:

"It was there also held, in effect, that the necessity for such
taking is to be determined by the legislature, which m.ay,
in its discretion, delegate the exercise of such power to town
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supervisors or overseers of highways. It was also there held,
in effect, that such delermination by the legislature, or the
body or person to whom the exercise of such power may be
thus delegated, is not conclusive as to whether the taking of
private properly is for a public use; yet, when the use for
which it is in fact taken is public, then such determina
tion as to the necessity of the taking, is conclusive upon
the courts." Id. 641-642.

It is believed that the authority vested by sec. 1236 et seq.
in the superintendent of highways and in the town board and
sustained by the decision above cited was intended to be
conveyed to and vested in the state highway commission, tlie
county highway commission and road committee by sec.
1317/77-7 in all cases where the public ofTicials mentioned in
the last named section have charge of highway afTairs.
These two statutes refer to the same subject matter and are
thought to grant the same kind of power to the different
officers mentioned in them. Sec. 1236, Stats., gives to the
county highway commission whenever any highway is built
or maintained by the county,

"the rights and powers conferred in this section upon town
superintendents of highways."

EEB

Contracts—Public Officers—Board of University Regents-r-
Sec. 4549 for bids board of regents' purchasing land from
member of board; such purchase is contrary to public policy.

September 29, 1921.
Honorable Harry L. Butler, Regent,

University of Wisconsin.

Pursuant to your telephone request that I render to the
regents of the university of ^\'isconsin my opinion as to
whether the board of regents may purchase fiom the Honor
able E. A. Birge, president of the university, a lot of land
which the university desires to purchase, I beg to advise you
that in my opinion such purchase would be contrary to
public policy and the express provision of the statutes of the
state of Wisconsin. I am impelled to this conclusion be
cause see. 36.02, Stats., makes the president of the university
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ex ojficio a member of the board of regents and a member of
the standing committees of the board, although he has a vote
only in case of a tie.

See. 4549 entitled "Public officers; malfeasance; penally,"
among other things prohibits any regent of an educational
institution having or acquiring any pecuniary interest di-'
rectly or indirectly in the purchase or sale of any personal or
real property made by, to or with him in his official capacity
or employment upon penalty of fine or imprisonment. The
only exceptions to the sweeping provisions of this statute
are in reference to the designation of public depositories for
public funds and the publication of legal notices required to
be published by any town, village or county or by any town,
village or county olTiccr at a rate not higher than that pre
scribed by law, and to contract for the sale of printed matter
or any other commodity not exceeding §100 in any one year.
The president of the university, not being a banker or

publisher, is not within the exceptions of this statute, which
seems to be in line with the well settled rule of public policy
thalapublicofricershouldnot be permitted to deal with him
self because of the temptation that the bargain may be made
to the advantage of his individual interest rather than his
public duty.
WJM

Appropriations and Expenditures—Public Lands—Public
Officers—Commissioners of Public Lands—Conservation Com
mission—Expenses incurred bj' commissioners of public lands
in investigating lands owned by state are payable out of
general fund, under provisions of sec. 24.04, subsec. (2), Slats.
Upon request of commissioners of public lands conser

vation commission should place for their use equipment and
facilities for performance of duties or enhancing value of
public lands.

September 29, 1921.
M.att Lampert, Chief Clerk, v ^

Commissioners of Public Lands.
In your letter of Seplemiier 28 you slate that the commis

sioners of public lands are contemplating a trip to investi-
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gate the state holdings, especially those bordering on the
lakes in northern Wisconsin, and to adopt some definite
policy for the leasing of the same, as well as the hay, stump-
age and the cutting of dead and down timber. You ask how
and out of what fund the expenses incurred on such a trip
should be paid. You also state the commissioners are con
sidering the question of making arrangements with the con
servation commission with reference to transportation.

By sec. 7, art. X, Const., the secretary of state, treasurer
and attorney general shall constitute a board of commissioners
for the sale of the school and university lands and for the in
vestment of the funds arising therefrom.

Sec. 8, art. X provides that provision shall be made by law
for the sale of such lands after they have been appraised.

Sec. 20.19, Stats., appropriates annually S4,755 for the
execution of the functions of these commissioners.

See. 23.02, Stats., invests the comro.ission with power to
dispose of all other public lands than those mentioned in the
constitution and all interests in lands held by the slate for
sale

"and with such further powers as may be necessaiy or con
venient to enable them to exercise the functions and per
form the duties imposed upon them by law."

Sec. 23.03 authorizes the commissioners to make investi
gations concerning the rights of the stale to indemnity
swamp lands and select and secure all such lands as it is or
may hereafter be entitled to, and provides for the payment of
the expense incurred in so doing out of the general fund, and
chargeable to the appropriations for the commissioners of
public lands. It further provides that in all other cases the
expenses connected with securing and selecting public lands
shall be paid from the fund to which the proceeds from the
sale thereof will be added.

In my opinion this section last referred to is not applica
ble to the trip now being contemplated. This trip, as I under
stand it, has nothing to do with the selection and securing
of lands to'the stale, but is rather concerned with the care and
management of lands that have already been secured. It
would seem to me that the appro])riation made by sec. 20.19
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is intended more for the ordinary office expenses than for ex
penses of this kind.
Subsec. (2), sec. 24.04 provides:

* * All expenses necessarily incurred in caring for and
selling public lands shall be paid out of the general fund."

This, it seems to me, is the section applicable here. The
expenses of such trip in my opinion should be paid out of the
general fund and not out of the specific appropriation to the
commissioners of public lands.

Sec. 23.08 provides:

"The commissioners may, in their discretion make requi
sitions upon the conservation commission for suitable men
in its employ to appraise lands or perform such other service
in field or forest as the commissioners may need to have
done. So far as practicable the commissioners may select
the men to serve, and during such temporary service the men
shall be their assistants and subject to their orders. In other
respects, as far as may be found practicable, said commis
sioners and said commission shall mutually co-operate in
order to make economical use of their respective employes,
equipments and facilities and to enhance the value of the
public lands."

Under this provision the commissioners of public lands
and the conservation commission arc to co-operate in every
way practicable in carrying out the duties of their respective
offices. Upon the request of the commissioners of public
lands the conservation commission should, in so far as it is

practicable, place for use with the commissioners of public
lands any and all equipment and facilities which in the opin
ion of said commissioners will facilitate the performance of
their duties or tend to enhance the value of the public lands.
WWG
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Public Printing—Newspapers—Copy Laws—Identity of
newspaper is presumptively lost when it moves from small
village to good-sized city and completely changes its name;
burden is upon publisher to show facts which will establish
that new publication its continuation of old one.

Sep tember 30, 1921.
IIONORABLE ElMER S. IIaLL,

Secretary of Stale.

In your letter of September 21 you ask whether you can
properly pay compensation to the Ashland Journal for pub
lishing the "copy laws" of the 1921 session, in view of the
following facts: The publisher of this paper has published,
until recently, the Butternut Eagle at Butternut, Wisconsin,
a place located some fifty miles from Ashland. He recently
moved to Ashland and is now publishing the Ashland Journal,
and no longer publishes the Butternut Eagle, but he has con
tinued the old volume numbers, a recent issue of the paper
being designated Volume 27, number 43. You do not stale
whether the advertising and subscription contracts of the
Bu Ltefnut Eagle are being carried out by the Ashland Journal
or whether the printing establishment at Butternut was
moved to Ashland and is now being used in putting out the
Journal. You slate that the paper has not yet received its
second class mailing privilege at Ashland.

Sec. 35.70, Stats., permits you to pay compensation for
publishing the copy laws to weekly newspapers

"which shall have been regularly published during the six
months immediately prior to the opening of any regular ses
sion of the legislature."

If, as I assume the fact to be, the change from Butternut to
Ashland occurred after July 12, 1921 (the legislative session
of 1921 having opened on Januar^'^ 12), the question is
whether the Ashland Journal is the same newspaper as the
Butternut Eagle. If it is not, then no compensation can be
paid to it under sec. 35.70.

It has been held in Minnesota that an entire change of
name does not change the identity of a newspaper (Norton
V. Dututh, 56 N. W. 80), and that the same is true with re
gard to a change of ownership (Wyman v. Baker, 86 N. W.



Opinions of the Attorney-General 989

432). The California court of appeals has held that a news
paper of Watts, California, which for six weeks was published
al Redondo Beach and then returned -to Watts under new
management and in a dilTcrent printing ofTice, was the same
newspaper during the entire period, for, as the court pointed
out, if mere temporan,' change of the place of publication
were to destroy the identity of the paper, a newspaper might
lose valuable rights through a casualty which would compel
the temporaiy use of a printing ofTice outside of its hom.e city.
Tic Lefavor, 169 Pac. 412.
None of these cases, however, reach the question before us,

which is whether a perm.anent change of location of a news
paper, accompanied by a complete change of name, de
stroys its identity. I do not believe the question can be
finally answered without a more complete knowledge of the
facts. Upon the facts presented I am. strongly inclined to be
lieve that the Ashland Journal is not the same newspaper as
the Butternut Eagle. The character of the newspaper busi
ness is such that the locality in which a newspaper is pub
lished is of great importance in giving it its identity in the
minds of the public. A newspaper may pass through the
hands of several owners, or may undergo various changes of
name, and still remain, in the eyes of the liomc people, the
same newspaper. But it is rather difficult to conceive of the
identity of the newspaper surviving a move of fifty m.iles, es
pecially where it is made, as in this case, from a village of
618 inhabitants to a city of over 11,000. Local news, local
advertisements and local civic affairs occupy' a leading place
in every weekly newspaper, and I cannot doubt that in these
respects the Ashland Journal presents a very dillerent ap
pearance from the Butternut Eagle.

It may be that if the change was made merely for con
venience in printing, if the village of Buticrnul continues
to figure as prominently in the advertisements, news matter
and other features of the paper as it did before, and if the
paper has undergone no radical change in its circulation, it
might be possible to treat the presentpublicationasaconlinu-
ation of the Butternut Eagle. Certainly the burden is upon
the publisher, however, to show such facts, and until they
arc shown to your satisfaction I should advise that the pay
ment of compensation be withheld.
RMH
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Education—Compulsorn Education—Civil employe of fed
eral government is subject to compulsory education law to
extent that compliance therewith will not interfere with per
formance of his duties.

September 30, 1921.
George P. Hambrecht,

State Director of Yocational Education.

In your letter of September 20 you inquire whether the
law requiring boys under eighteen to attend vocational
schools is applicable to an employe of the United States
weather bureau. You have also submitted an opinion from
an attorney, who presumably represents the boy and who
contends that the state law is not applicable because

"it was never contemplated under our dual system of govern
ment that either jurisdiction should in any way interfere
with the functions of the other."

I agree with the statement of law just quoted, but it seems
to me that it is a question of fact as to whether the compul
sory education law does interfere with the performance of the
boy's duties. The material portions of that law (ch. 513,
Laws 1921) are to the elTect that a boy between sixteen and
eighteen years of age who has not completed four years of
school work above the elementary grades and is not a ttending
a free high school or equivalent of a high school, must either
attend some public, private or parochial school at least half
time, or attend a vocational school for at least eight hours
a week, until the end of the term in which he is eighteen
years of age.
Under sec. 41.15, subsec. (1), vocational schools may have

"part-time-day, all-day and evening classes." There is noth
ing in the papers submitted to me which indicates how much
of the day is devoted to this boy's work in the weather bureau
nor anything to indicate whether it is possible for him to at
tend vocational school part of the day, or in the evening,
without interfering with his work. If he can, then I see no
reason for holding the state law inapplicable to him..

In matters not pertaining to their work, the civil employes
of the federal governmenl are as m.uch amenable to state
laws as other residents of the state. In fact, even while they
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are actually occupied in doing government work they are
subject to arrest for offenses previously committed against
the criminal laws of the state. United States v.Kirby,7 Wall.
482; Penny v. Walker, 64 Me. 430.

I note that the boy himself says, in a letter to the director
of the vocational school in his city;

"I am taking a special course of high school instructions,
which is occupying my time in school studies."

If he means by this statement that he is actually attending
a high school, it seems to me that he is not violating the com
pulsory education law in any event, since that law does not
apply to boys who are attending "a free high school or
equivalent of a high school."
RMH

Corporations—Blue Sky Law—S'mce amendment of sec.
1753-50, Stats., by ch. 442, Laws 1921, sale of securities by
private owner thereof in course of repeated transactions of
similar nature, is unlawful in absence of permit from rail
road commission.

September 30, 1921,
Louis H. Koenig,

Assistant District Attorney,
Milwaukee, Wisconsin.

In your letter of September 20 you ask whether in my
opinion the securities law is violated by a person who makes
sales of corporate stock without license from the railroad
commission, under the foIloMng circumstances:
5300,000 of the common stock of a certain corporation was

issued to this individual in payment for patents owned by
him. $200,000 of this stock was placed in escrow or used to
extinguish liens upon the patents, but the rem.aining $100,000
was held by him for his personal use. He at once began a
course of continued sales of the stock covering a period of
several months and covering numerous transactions with
various persons, the amount of the sales aggregating about
§54,000. He has retained all of the proceeds of these sales as
his own money.
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Sec. 1753-50, as amended by ch. 442, laws of 1921, provides;

+ * No company, broker, or other person, directly or
through an agent shall in this state sell, olTer for sale, ne
gotiate for the sale of, take subscriptions for, or exchange for
property any security for the sale of which a permit has not
theretofore been issued, until there shall have been first ap
plied for and secured from the commission a permit au
thorizing the sale of such security,"

This clearly covers the owner of the security as well as
any other person who may desire to sell it, and the only
further question is whether such owner in the case you pre
sent com.es within the following exemption provision of the
statute:

"* * * The provisions of sections 1753-48 to 1753-68,
inclusive shall not apply to:

"(j) The sale of any securities by the owner thereof for
the owner's account, exclusively, such sale not being made
in the course of continued or repealed transactions of a similar
nature by the owner thereof and such owner not being the
underwriter of such securities; * * Sec. 1753-49.
•

The facts you state clearly exclude the individual in
question from the benefit of this exemption. His sales of the
stock owned by himself were

"made in the course of continued or repealed transactions of
a similar nature."

In my opinion the making of such sales without a permit from
the railroad commission violated the securities law.

The foregoing is applicable only to sales made after July
1, 1921, when ch. 442, laws of 1921, became eiTeclive. Prior
to that date, sec. 1753-50 prohibited only sales m.adc by
companies and brokers, and not sales made by other persons.
Whether the owner would, under the circumstances you have
stated, be a "broker" within the meaning of the law as it
stood prior to July 1, is a close question, on which it will be
unnecessary to give an opinion unless it shall appear that the
violations you refer to took place before July 1.
RMH
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Labor—Minors—Public Health—Child Labor—Women^s

Hours oj Labor—Wisconsin Slalulcs—Orders made by in
dustrial commission relative to prohibited employments
under provisions of sec. 1728a, Stats., prior to passage of
ch. 434, Laws 1921, still remain in force.

Repeal of statute and its re-enactment in substantially
same words by same act continue such statute m uninter
rupted operation.

October 8, 1921.

Industrial Commission of Wisconsin.

Attention E. E. Witte, Secretary.
Sec. 1728a, Stats. 1919, regulates the employment of

women and children, and provides, among other things, for
the investigation and ascertainment by the commission of
the employments and places of employment dangerous or
prejudicial to the life, safety, health or welfare of minors and
and females, and provides for the issuing of orders having the
effect of law by such commission in accordance with such de
termination. It further provides that until such ascertain
ment and orders, the employments, places of employment,-
and hours of labor specified in the schedule forming a part of
said section shall be deemed dangerous or prejudicial to the
life, health, safety or welfare of such minors or female
employes.
You state that pursuant to the provisions of this statute

the commission, on August 10,1920, issued its orders making
certain dcteiminations modifying certain of the schedule
provisions contained in said section. Thereafter ch. 434, laws
of 1921, which in terms repeals sec. 1728a, was enacted. This
new chapter, after such repeal, creates several sections of the
statute, among others sec. 1728a, which, so far as material to
this inquiry, is substantially the same as it appears in the
statutes of 1919. You ask whether the passage of said ch. 434,
laws of 1921, repealed these orders of the commission.

Chief Justice Dixon stated the rule thus;

"The effect of the repeal of a statute, and its reenactment
in the same words by a statute which takes effect at the same
time with the repealing act, is to continue such statute in un
interrupted operation." Laude v. Chicago (k Northwestern JR.
Co., 33 Wis. 640, 643.

32
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The idea of all luics for construction of statutes "is to

carry out the legislative intention, * * Stale ex ret.
Board of Regents v. Donald, 163 Wis. 145, 147.

Here, as it seems to me, the legislative intent is plain to
continue in force the law as it stood prior to the amendment,
except only in so far as that amendment made specific
changes. I do not believe it was the intent of the legislature
to repeal orders of the industrial commission made pursuant
to the authority contained in sec. 1728a, as the law as it now
stands contains this same authorization. It is therefore my
opinion that the orders of the industrial commission to which
you refer are still in force.
WWG

Indigent, Insane, etc.—Tuberculosis Sanatoriums—Indi
gent patient is admitted to state tuberculosis sanatorium
after investigation by county judge.

State is charged with his support and maintenance but
must charge over to county cost of clothing, toilet articles
and medical examination.

October 10, 1921.

James Murray,

District Attorney,
Fond du Lac, "Wisconsin.

I have your letter of October 6, asking an opinion as to the
duty of a county to provide necessary clothing for an inmate
of the sanatorium at Wales, who was committed as a county
charge. You enclose a letter signed by one Wm. S. Hall,
directed to Honorable A. E. Richter, your county judge, in
which he requests cerlain articles of clothing to be supplied
to him.

I do not see that I could make my reply to your inquiry
plainer than by quoting the language from the sections of the
statutes which cover the subject. Sec. 50.03 provides that
patients admitted to the tuberculosis sanatorium shall pay
the cost of their maintenance, except as otherwise provided in
said section. Such cost shall be determined by the super
intendent and the board of control. Subsec. (2) of said sec-
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tion prescribes Ihe proceedings which should be had in order
to admit an indigent person to the sanatorium, and refers to
the provisions of sec. 46.10, as to the nature and extent of the
invesligo Lions to be made by the county judge.

Subscc. (3), sec. 50.03 prescribes that the support and
maintenance of every patient supported at public charge
shall be paid by the state, but the state shall charge over, as
provided by subsec. (2), sec. 46.10, to the county in which
such patient has a legal settlement, the entire cost of his
clothing, toilet articles and medical examination, and one-
half of the cost of his maintenance in the institution.
JTD

Bridges and Highways—Eminent Domain—Condemnation
—Pul)lic Lands—Land occupied and owned by state may be
taken for necessary relocation of trunk line highway.
That compensation for such taking should be made is

doubtful.

Officers in control of such lands have no authority to
bargain for sale thereof or to consent to taking; hence con
demnation proceeding is necessary.

October 11. 1921.

Board of Control.

It appears from your letter of October 10, 1921, and ac
companying correspondence that in the construction of a
portion of the state trunk highway system, known as the
Delavan-Darien road, in Walworth county, the highway
ofTicials concluded that a slight relocation of the highv. ay was
necessary, which relocation cut a corner of the lands owned
by the state and used in connection with the school for the
deaf. The tract thus taken is a triangle with a hypotenuse
about 130 feet in length. No compensation w^as made to you,
and there is nothing in the correspondence to show^ that any
proceedings were had to condemn said lands for highw^ay
purposes, and it was taken wdthout your knowdedge or con
sent.

You ask for the opinion of this department as to whether
the highway authorities had power to thus take this land, and
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whether compensation therefor should be made to the school
for the deal.

We think the highway authorities had power to take the
land and that such power is conferred by sec. 1317/n-7, Stats.
Perhaps if the alteration of the highway was attempted to be
made by the town supervisors they would have no right to
take this land because of the provisions of sec. 1263, which
exempts from liability to such taking specified kinds of prop
erty, among them enclosed lands used for charitable purposes.
But the last named section does not apply to this case.

"(c) The provisions of section 1263 of the statutes shall not
apply to highways changed or relocated in accordance with
the provisions of this subsection." Subsec. 2, sec. 1317m-7,
Stats.

This conclusion is in harmony with opinions recently given
by this department. See opinions to commissioners of public
lands, July 1, 1921,* to district attorney of Door county,
September 28, 1921,t and to state board of control, July 7,
1921.t

"* * * 'Strictly speaking, there is no such thing as an
extinction of the right of eminent domain. If the public
good requires it, all kinds of property are alike subject to it,
as well that which is held under it as that which is not.' "
Smith V. Gould, 59 Wis. 631, 643.

The exercise of this power as to the change and relocation
of specified classes of public highways is vested by the legis
lature in the state highway commission and the county high
way commissioner. The limitation which is imposed upon
that authority in the town supervisors does not apply to the
other named officers. This indicates that the legislature in
tended to rest with them authority to exercise the right of
eminent domain, and they may exercise it anywhere within
the bounds of reason.

"The power of the legislature to take, or authorize the
taking, is as broad as the language of the constitution
implies." Smith v. Gould, supra, 642-643.

•Page 744 of this volume.
fPage 982 of this volume.
fPage 763 of this volume.
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As to the matter of compensation, no special provision
has been found which covers this case. The general pro
visions, however, literally apply to it. IL would seem, how
ever, that this part of the question is not very important in
this case, for it would seem that the damages to the state
institution are comparatively small and, if paid, would be paid
out of state and county funds. Furthermore, this question
of damages has not been sufTiciently studied to warrant giving
a positive opinion.

It should be added that in making this relocation the high
way ofTicers should follow the course prescribed by statute
for those cases where an agreement with the land owner can
not be made. As you say, the board has no power to convey
these lands, and therefore has no power to enter into a con
tract for their appropriation to highway purposes.
EEB

Bonds—Sureties—Corporations—Officer, stockholder or
member of corporation is not disqualified from being surety
on.bond wherein company is principal; Avhcn such person is
offered as surety, special inquiry should be made.

October 12, 1921.

Lancelot A. Gordon,
Assistant Secretary of Slate.

You ask to be advised whether an officer or stockholder of a

corporation is by his interest in the corporation disqualified
from being a surety upon a bond in which such corporation
is the principal obligor.
Your question is answered in the negative. A person is not

disqualified from acting as surety of a corporation because
of any financial interest he may have in the corporation. In
the eyes of the law the corporation is a legal person, separate
and distinct from natural persons. When an officer or stock
holder of a corporation signs the corporation bond or note or
other contract as surety, he thereby binds himself personally.
Contracts by which the stockholders or memljers of a cor
poration enlarge their liability for its debts and acts beyond
what is imposed by law are not in contravention of law or
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public policy but are permissible ancl of common occurrence.
14 C. J. 970.

It has been held by the supreme court of this stale that
stockholders or members of a corporation may become liable
for the debts of the corporation and for the fulfillment on its
part of corporation contracts by signing a written guaranty
to that etTect. Hannah v. Knuth, 161 Wis. 467; The Tidioulc
Savings Bank v. Libbeg, 101 Wis. 193.
The obligations of a guarantor and of a surety arc funda

mentally the same and we think that the authorities above
cited support the conclusion above announced. It follows
that a collection agency, which is incorporated, may have for
sureties on its bond to the state persons who are interested in
the corporation.
But where a public officer is vested with discretion to ap

prove or disapprove, a bond, such officer may inquire into the
financial responsibility of the sureties and he probably should
do so where the surety is an officer or member of the corpora
tion whose bond he signs as surety. Such a public officer may

require the surety to schedule the property upon which the
surety relies as a justification for making oath that he is
worth a specified sum over and above his debts, liabilities
and exemptions. Should such schedule disclose that the
surety's properly is merely his holdings in the corporation
that would be warrant for rejecting him as a surely. It is
plain that if the sureties on a corporation bond own the
corporalion or, in other words, hold all of the outstanding
stock or are all the members of the corporation and have
practically no property except their holdings in the corpora
tion, the corporation bond is not stiffened much by affixing
the signatures of such sureties. Corporation property is
liable for its debts and acts, and, in such a case as the one

supposed, if all the corporation pioperty has been taken upon
the corporation's liability, the incidental result would be to
wipe out the fortunes of the sureties.
While stockholders and members of corporations may act

as sureties upon the corporation bond, their doing so calls for
a special inquiry or scrutiny.
EEB
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Intoxicating Liquors—Search Warrants—Dwelling place
cannot be searched without search warrant unless it is part
of building covered by license to sell nonintoxicating liquors.

Search warrant cannot be issued on mere suspicion.

October 13, 1921.
Otto L. Olen,

District Attorney,
Clintonville, Wisconsin.

In your letter of September 29 you described a dwelling as
located in the same building as a saloon in which a license has
been granted to sell intoxicating liquors, and you inquire as
follows:

"Under the Severson act, has Ihe prohibition commissioner
or his deputies a right to search that portion of this building
which is and has been used exclusively as a dwelling and home
of the occupant without a search warrant?"

I believe this question must be answered in the negative.
Subsec. {30), sec. 1, ch. 441, laws of 1921. contains the

following:

"* * * The commissioner, his deputies or any peace
officer may inspect such premises at any reasonable time
without warrant."

The premises here spoken of refer to the place for which a
license has been issued. If the license covers that part of the
building in which the dwelling is located, as well as that part
in which the nonintoxicating liquors are sold, then the search
may be made throughout the premises so licensed without a
search wai-rant, but where the dwelling place is separate
from the place licensed no search can be made unless a
search warrant is secured.

You also ask:

"Could he obtain a search warrant and search his private
residence on mere suspicion?"

In an official opinion by this department, dated August 3,
1921,* it was held that when a complaint, which alleges that
the affiant is cicdibly informed and has good reasons to be-

*Puge 856 of this volume.
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lieve and does verily believe that the dwelling house in
question is being used for the unlawful manufacture for sale,
the unlawful sale and the possession for sale of liquor, and
that he believes that that liquor is unlawfully held in posses
sion in said house, has been made, a search warrant may be
issued. Of course it must not be on mere suspicion which is
not well founded. It must be on information and belief as
other warrants arc for the arrest of persons, which may be
made on information and belief.
JEM

Corporalions —Telegraph Companies —Taxaiion-Tele-
graph company is not in default for taxes so long as tax roll
has not been delivered to state treasurer.

Query Avhether any interest penalty accrues till reasonable
lime in which to make payment has elapsed after notice has
been given company of taxes against it.

October 15, 1921.

Honorable Henry Johnson,

State Treasurer.

You ask to be advised whether any interest or penalty is
chargeable against the Western Union Telegraph Company
on account of the taxes due from it to the slate for the year
1921.

It appears from your letter of October 13, 1921, that the
company on said date paid you

"189,521.53, this being the total amount of taxes for that
company for the year."

It seems that these taxes were but lately levied and that
they were paid promptly upon the delivery to you of the tax
roll. In other words, the company paid the taxes at the first
opportunity.
By slatute one-half of the taxes against a telegraph com

pany is payable on or before June 1 and the balance on or be
fore October 1. Sec. 70.15, Stats, (sec. 1211-15 as amended
by sec. 16, ch. 59, laws of 1921). The taxes arc payable to
the state treasurer upon the tax roll which is made by the lax
commission and directed to be delivered to the treasurer.
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"76.15 Levy; Tax Roll; Lien. (1) The commission
shall compute and levy a lax upon the property of each com
pany defined in section 76.02 * * * and the amount of tax,
to be paid liy each such company shall be extended upon the
assessment roll * * *. The tax roll for railroad and telegraph
companies shall be completed before the fifteenth day of May
of each year, and for street railway and light, heat and power
companies and conservation and regulation companies before
the fifteenth day of September of each year; and the com
mission shall thereupon attach to each such roll a certificate
signed by the members thereof, * *

The form of certificate being prescribed by statute.

"(2) Every tax roll shall thereupon forthwith be delivered
to the state treasurer, who shall immediately notify, by
registered mail, the several companies taxed therein to pay
the tax extended thereon in the state treasurer, as follows; In
the case of railroad and telegraph companies, one-half of the
amount of such tax on or before the first day of June and one-
half on or before the first day of October of the same year;

While the time for delivery of the tax roll in question could
be stated more clearly, it is fairly plain that the statute di
rects the delivery not later than May 15.
Taxes levied against a telegraph company

"which shall not be paid at the time provided by law, shall
thereupon become delinquent and bear interest at the rate
of fifteen per cent per annum until actually paid." Sec. 76.04,
Stats, (sec. 1211-4, Stats. 1919).

There can be no default in the payment of taxes under sec.
76.04 until the tax has been levied and the tax roll delivered
to the collector, even when the roll is delivered after the due
date named in the statute.

A tax is not delinquent before there is a chance to pay it
and penalty interest runs only from the date of delinquency.
Equitably the delinquency should begin only after the com
pany has been notified of the amount of tax and has had a
reasonable time thereafter to make payment.
The statute contemplates that the tax payer shall receive

notice from the state treasurer that he has the tax for col
lection and the amount of the tax before the tax payer shall
be considered in arrears. That is the fair view to be taken of

''ia
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the mailer. Bui the mosl unfavorable view possible is lhal
where Ihe roll is delivered afler Ihe dale fixed by Ihe sLalule
for the paymenl of laxes, Ihe dale of delivery of such roll
fixes the dale when Ihe lax becomes payable and is Ihe
earliesl date from which interest can be charged. We under
stand from your leller liiat you gave notice to this com
pany at once on receipt of the lax roll and lhal the company
paid as soon as possible after being notified. If such is the
fact, we think no interest is due or should be demanded.
EEB

Contracts—Normal Schools—Under salary schedule and
rules of normal school regents, teacher continuing in service
after July 1 thereby creates contract for teaching another
year.

October 18, 1921.
William Kittle, Secretary,

Board of Normal School Regents.
It appears from your letter and accompanying report of

the proceedings of the board that on September 29, 1920, the
board adopted a resolution which established a salary
schedule for teachers and librarians in the normal schools and
rules governing or interpreting said salary schedule. Said
rules provide that all teachers continuing in the employment
of the board after July 1, 1920, are to be classified according
to the sfchedule and that

"continuity of service automatically entitles a teacher to the
annual salary advances of the schedule."

You state further that it has long been the established
custom in the administration of all the normal schools to
regard the employment of each teacher as for an indefinite
and continuing service unless and until the teacher is given
or gives notice of termination of such service, and that it is
the common understanding that all the teachers in the em
ploy of normal schools at I he close of the year ending June 30,
1921, continued in that service and according to the schedule
of wages on and after July 1, 1921, and that such teachers be
came automatically entitled on July 1 to such increases as the
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salary srhedule provides. On July 23, 1921, the board of
regents of normal schools fixed or declared the salaries of the
teachers and librarians in the several normal schools in ac

cordance with the salary schedule. The deviations therefrom
are special cases and do not constitute a modification of the
schedule. Upon these facts you subm.it this question:

"Did the im.plied contracts of the teachers, librarians and
presidents in the'several normal schools for their respective
salaries begin on July 1, 1921? If not, when did such con
tracts begin?"

It is the opinion of this department that the implied con
tracts arising from a salarj'^ schedule and the rules pertaining
thereto and the continuation in the service arose on July 1,
1921, and fixed and determined the salaries of those teachers
for the year which began that day.
We do not think that the conclusion above announced is

changed or alTccted by the fact that the appropriation made
by the last legislature for salaries and other operating ex
penses of the normal schools (ch. 582) was published on July
23, 1921. The chapter just cited declares that it shall take
elTect July 1, 1921. The legislature must have understood
that the teachers of normal schools had been employed and
retained before the commencement of the current year and
this appropriation was intended to provide for the entire
fiscal year. The appropriation act did not change the con
tract which arose by implication on July 1,1921.
EEB

Physicians and Surgeons—One who advises upon physical
ills, prescribes methods of treatment, diet, exercise, etc., and
charges substantial sums for advice, making il source of
regular income, should procure certificate provided for in
sec. 1435/, Stats.

October 18, 1921.

Lucien T. Reid,
District Attorney,

La Crosse, Wisconsin.
In your communication of September 26 you state:
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"A certain party located in this city is engaged in publish
ing a so-called health paper, in which he gives advice lo cor
respondents, and in addition invites and holds consultations,
giving advice to those who come lo him. personally of their
own motion or upon his solicitation. He advises upon all
sorts of physical ills, prescribing methods of treatment which
are set forth orally, and in written and printed directions,
prescribes diet, baths, exercises, and etc., etc. So far as I
know he doesn't prescribe any drugs. He charges substantial
sums for his advice, and makes it a regular source of income."

You ask whether he should register under sec. 1435/ of the
statutes. Your question is answered in the affirmative. Sec.
1435/ is very broad in its application. Even though a person
is not attempting to practice medicine, surgery or osteopathy,
but is attempting the treatment of bodily or mental dis
eases, ailments or infirmities, he should procure a certificate
of registration from the Wisconsin state board of medical
examiners. Under the statement of facts, the party referred
to clearly falls within the provisions of this section.
JFB

Courts—Minors—Public OJficers—Board of Control—Un
der subsec. 1, sec. 48.15, Stats., court has jurisdiction to
commit minor under 17 years of age, convicted of criminal
offense, to industrial school.

If minor is illegally committed to industrial school, remedy
is by appropriate court action and not by action of board of
control.

October 20, 1921.
M. J. Tappins, Secretary,

State Board of Control.

I am in receipt of your letter of October 19 with reference
to the commitmenl of Arthur Madsen to the industrial

school for boys.
Ch. 472, laws of 1921, which became effective July 9, 1921,

amended subsec. 1, sec. 48.15, Stats., so that it now reads:

"Any male child under the age of seventeen or any female
child, under the age of eighteen, convicted of a criminal
offense may, in the discretion of the judge or magistrate be
fore whom the case is tried, be committed to one of the in-
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dust rial schools of this state instead of to the state prison,
house of correction, county jail or police station, as the case
may be."

It thus appears that the court had jurisdiction to sentence
this boy to the industrial school for boys.
Under sec. 4, sec. 48.15 the commitment paper should state

the date of birth of the child committed. In this case the

commitment paper does not contain that statement. In my
opinion the commitment paper should be returned to Judge
Risjord, calling his attention to this provision of the law and
the omission in the commitment. He doubtless will take the

proper steps to have the same corrected.
Of course in any event neither the board of control nor the

attorney general can reverse a sentence or commitment of a
court. If the court has acted beyond its juridsdiction, the
person committed could secure his freedom only through
taking proper action in court. The administrative ofTicers
of the state would be hound by the action of the court until
such act was set aside in a proper proceeding.
WWG

Bridges and Highways—After petitioning county pursuant
to subsec. 4, sec. 1319, but before any contract has been
made or construction commenced, town may abandon pro
ject; if it does that, county ro.ay ignore petition and rescind
any action taken towards co-operating in building bridge and
may devote funds appropriated by it therefor to other pur
poses.

October 21, 1921.
H. F. Arps,

District Attorney,
Chilton, Wisconsin.

Sec. 1319 provides a way by which towns may compel the
county to contribute to the cost of constructing highway
bridges. Subsec. 4 makes provision for emergency cases:

"Whenever the construction or repair of any bridge * * *
is required to be made without delay, by reason of being
washed out or damaged by floods or other cause, the town
may file its petition with the county clerk and the county
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state road and bridge commiLLee setting forth the facts re
specting such immediate necessity for constriiclion or re
pairs. It shall then be the duty of the town board and the
county state road and bridge committee to arrange for the
reconstruction of the said bridge with the least possible delay.
* * * The construction or repair of a bridge performed and
accepted pursuant to this subsection, shall entitle the town to
county aid to an amount of money equal to that which the
town would have been entitled to if it had filed its petition
with, the county board as hereinbefore set forth, and the
county board shall levy such sum upon the taxable property
of the county; * *

A petition by one of the towns of your county was made
under said subsec. 4. The estimated cost of the work was

$1,780 and the county board raised its share, being $890,
which money is now available for the purpose. Bids for the
construction work were itivited, but no contract was let and
no bridge has been constructed. The project was balked by a
change in the town chairman, the new chairman taking the
position that the bridge w-as unnecessary and that it was in
advisable to build at this time.

Demand has been made upon the town for payment to the
county of its half of the cost of the proposed bridge, but pay
ment thereof has been refused, and it is rumored that an
attempt will be made at the coming session of the county
board to rescind this action.

You ask to be advised whether the town may refuse to pay
to the county treasurer its share for the construction of said
bridge, and whether the action heretofore taken by your
county board may be revoked.
We can find nothing in sec. 1319 or elsewhere which re

quires the towns to pay their portion of the cost of bridges
built under said section to the county treasurer. The statu
tory scheme seem.s to be that the county state road and bridge
committee and the town board shall co-operate in letting the
contract, and having the bridge built, and that the payments
made by the (own and by the county shall be, not to each
other, but to the contractor, except in cases of emergency
construction, where the town, in the first instance, furnishes
all of the money. In such a case the contribution of the
county is paid to the town to reimburse the town for the
county's share of the expense. The scheme also appears to
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make the town the moving party. No contract can be let
without the assent of the town board, and if the town board
refuses to let a contract or the town fails to raise the neces
sary funds, there is nothing for the county to do. The town
cannot be coerced in this matter by the county.

It seems, too, that under said siibsec. 4 the county is not
obliged to take any action until the town has incurred ex
pense. No expense having been incurred by the town in this
case, and it appearing that the town does not intend to con
struct a bridge, the county board has power to rescind its
former action and it is entirely proper that it should do so and
make such disposition as it sees fit of the $890.
EEB

Public OJJicers—Register of Deeds—Fees for recording plats
in office of register of deeds are fixed by subsec. (10), sec.
59.57; sec. 2262 is to that extent repealed by ch. 20, laws
of 1921.

October 21, 1921.
Edward Elmer,

District Attorney,
Florence, Wisconsin.

Subsec. (10), sec. 59.57 provides that the register of deeds,
unless otherwise provided by law, shall receive:

"For recording plats containing from one to twenty lots,
thirteen dollars, and for plats containing from twenty to
fifty lots, fifteen dollars, and of each additional lot, ten
cents."

This subsection was created by ch. 296 and sec. 39 of ch.
702, Laws 1919. Sec. 59.57 was formerly sec. 764, Stats.
1898. As it stood in that revision, there was no provision in
the section relating to the fees for recording plats. It was
then necessary to have recourse to sec. 2262, Stats., wherein
it is provided:

* * *"For recording plats containing from one to twenty
lots the register shall be entitled to receive seven dollars, and
for recording plats containing from twenty to fifty lots ten
dollars, and for each additional lot five cents,"
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Said siibsec. (10) and sec. 2262 are both printed in the
Wisconsin statutes for 1919, and the two provisions are in
conflict, and you ask to be advised under which of these
statutory provisions the register of deeds is to make his
charges for recording plats.

Subsec. (10) was created by a recent session law and is
the last legislative expression upon the subject, and under a
familiar rule of construction, it is to be deemed to have re
pealed by implication all earlier conflicting provisions. You
are advised that subsec. (10), sec. 59.57 fixes the fees which a
register of deeds may charge for recording plats.
You call attention to subsecs. (14) and (15), sec. 4972, and

say that they prescribe the rule of construction to be applied
where conflicting provisions occur in our statutes.
This office has recently had occasion to consider the appli

cation of sees. 4971 and 4972. and the conclusion was reached
that sec. 4971 prescribes general rules for the construction of
all statutes of this state, but that sec.4972 affords nileswhose
application is confined to the construction solely of the re
vised sLatutcs themselves.* The last named section is
virtually a definition provision, which forms part of the re
vision bill, and the definitions therein contained are to be
used only in construing various sections and chapters of the
revised statutes which enact that section.

Said subsec. (10), having been created by a session law
subsequent to the revised statutes of 1898, is not limited or
affected in meaning by subsecs. (14) and (15), sec. 4972,
Stats., but is to be taken as the last legislative expression
on the subject and the law thereon.
EEB

The foregoing view of the Wisconsin statutes of 1919 is
confirmed by ch. 20, Laws 1921, which repeals the last
sentence of sec. 2262, Stats., being the portion thereof which
prescribes fees for recording plats. Beyond question subsec.
(10), sec. 59.57, Stats., fixes the fees for such recording since
the enactment of said ch. 20, and we are of the opinion that
subsec. (10) did that prior to such enactment.
EEB

•Page 889 of this volume.
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Bridges and Highways—Contract for concrete road work
constinied to exclude discount in ascertaining price of ce
ment used.

October 24, 1921.

Wisconsin I-Iigh\yay Commission.

In letting contracts for concrete road construction for the
year 1921 there were included, in addition to the standard
specifications on which bids were invited, special provisions
relative to cement, which special provisions so far as material
to the cpiestion under consideration read as follows:

"It is further specified that the price bid per square yard of
concrete surface is to exclude the cost of the cement and
that a separate and distinct bid is required per barrel of
cement in place in the road. * * * The contractor, in mak
ing his bid on cerr.enl 'per barrel in place' shall state, in
addition to his 'per barrel in place' price, the price used per
barrel of cement F. 0. B. destination, naming the destina
tion. In case the * * * price per barrel of cement at said
destination is more or less than the price used in the bid, said
increase or decrease in the price will be added to or sub
tracted from the price bid 'per barrel of cement' in place.

* * The contractor will be held responsible for all loss
on cement sacks due to lost or non acceptable sacks. The
contractor must further assume the responsibility of paying
for the cement within ten (10) days of date of shipment in
order to benefit by the five (5) cents per barrel discount,
which five (5) cents has been deducted from the computed
price given the contractor by the State: * *

On Wisconsin federal aid project No. 39 in Racine county
the guaranteed price of cement named was §2.55 F. O. B.
Racine, Wisconsin. That price was determined in this
manner:

Gross

"Mill $2.05
Freight .45
Dealer's Margin .10

Total $2.60

Discount for Cash .05

Net Estimated Guaranteed
Price to Contractor $2.55."
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The contract for this work was awarded January 26, 1921,
to James Cape & Sons Company. In the proposal which they
su]>mittcd the third item in the schedule of prices was

"approxim.ate quantities 3,500 barrels of cement in place for
§3.10 per barrel."

At the foot of that schedule we find

"that a price of S2.55 per barrel of cement F. 0. B. Racine,
Wis., was used in the above bid on cement per barrel in place!
This is based on a (lOd) ten cent margin for the dealer and on
a discount of (5(i) five cents per barrel for payment within
(10) ten days from date of invoice."

Before construction work began the mill price on cement
was reduced to $1.80 gross per barrel and the discount for
payment within ten days was increased to lOfi. If the state is
to receive the full benefit of the total reduction in the net
cash price, the effect of the changes named in the price of
cement would be to reduce the guaranteed price of S2.55 to
$2.33.

The contractor claims that the additional 5^ per barrel dis
count for cash which was allowed by the cement manufac
turer goes to the contractor, while you claim that the con
tractor was bound to take advantage of all discounts and
that the increase in the discount accrued to the benefit of the
state. The precise question submitted by you is this:

"Who is entitled to the additional five (5) cents per barrel
discount which was allowed by the cement manufacturing
company?" ^

It is the opinion of this office that the increased discount
allowed by the manufacturer over the discount in force when
the contract was made goes to the state. Under this contract
it is apparent that the state assumed all risk that might arise
from an increase in the net cost of cement F. 0. B. Racine.
The contractor assumed no hazard with reference to it. The
contract was so drawn that the contractor would receive a
fixed and unchangeable sum per barrel of cement over and
above the net cost of the cement at Racine.
When the contract was entered into I think all will agree

that it meant that the contractor should obtain the dis-
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count provided for prompt payment and should receive 55^
per barrel ($3.10 minus $2.55) for taking the cement F. 0. B.
destination and working it into the concrete pavement;
and I 1hink all will agree that such would now be the mean
ing of the contract but for the fact that the cement manu
facturer subsequent to the making of the contract changed
the discount for prompt payment from 5j< to 10^ per barrel.
The manifest purpose of the special provisions relating to

cement was to entirely relieve the contractor from taking any
chances as to a change in the cost of cement at Racine and to
leave him without any interest whatever in the price of ce
ment and of freight charges thereon. The object was to have
the slate carry the loss or reap the gain that would result
from a change in the net cost of cement at the railroad sta
tion. The state guaranteed that the contractor should have
55^i per barrel for taking the cement there and using it in the
construction work. These purposes would be defeated if the
contractor is allowed the benefit of the additional discount.

That would violate the spirit of the contract and we think it
would violate the letter of it too.

In giving to the bidders the base price per barrel of ce
ment, the commission deducted the discount. To be sure it
deducted a 5^i per barrel discount, but that was done for the
obvious reason that such was then the actual discount

quoted by the cement men. Had this discount then been in
force, it would have been used in dctcrro.ining the base price.
The result would not have been changed had no exact dis
count been mentioned. The object was to state a net cash
price which included the cash price of the cement at the mill
plus ihe freight to Racine plus lOfi to the local dealer. We
think that the last sentence contains the correcf formula for

determining the base price to be used in the settlement with
this contractor. He certainly did not expect to lose through a
change in the price of the cement at Racine, and we very
much doubt that he had any expectation of making a gain
by such change. The loss or profit resulting therefrom is the
state's profit or loss.
EEB
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- Ditches—Lowered Lakes—^Whether riparian owners upon
lake are entitled to dam up ditch which drains ofT part of
waters of lake, cannot be determined without full knowledge
of history of ditch.

October 25, 1921.
Conservation Commission.

In your letter of October 24 you .state that certain lakes
in this state have been lowered by ditches dug during logging
days, for the purpose of flooding other lakes below, and that
the riparian owners on these lowered lakes have sought your
advice as to whether they can lawfully dam up the ditches
and raise the lakes to their natural level. You ask whether
your commission or any other state oflicer has authority to
authorize the damming up of these ditches.

II is impossible to give a general answer to your question.
Each casewoulddependupon its particular facts, which should
be presented very fully before a legal opinion could be given.
For instance, it would be necessary to know how long the
ditches had been constructed; whether they were still used or
were abandoned; whether legislative authority was given
for their construction and, if so, the exact terms of the au
thority; whether any agreements were made which would be
binding on the riparian owners; and whether the ditches
were originally natural water courses or were constructed as
a substitute for naUiral water courses which were closed up.
A great deal of history would enter into the consideration of
each case, and any general answer that I might attempt to
give you might be very misleading.
The nearest I can come to it is to say that if the waters of

the lake are navigable and public, if the lower level has not
existed so long that the rights of riparian owners have been
lost by lapse of time, if the owners or their predecessors in
title have not estopped themselves by agreement or by ac
ceptance of compensation for the maintenance of the ditches,
and if the ditches themselves are nol natural water courses or
a substitute for natural water courses, then the maintenance
of the ditches in such a manner as to cause injury Lo the
property rights of the riparian owners might be a private
nuisance which could be abated by those o\\Tiers. In such
case, it is my opinion that the building of a dam would be a
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proper method of abating the nuisance, provided it could be
done without trespassing upon private property. If such
trespass would be unavoidable in the building of the dam,
then the proper method of procedure would be by an action in
circuit court to abate the nuisance. The same state of facts

might make the ditches a public nuisance which could be
abated in an action brough t by the state.

I shall be pleased to give more specific advice as to any
particular case in which the facts are furnished in full detail.
RMII

Public Lands—Patents—There is no statutory provision
known for now issuing patent upon swamp land entry made
in 18G9 but for which it appears no patent was ever issued.
Legislation is needed to cover case.

October 26, 1921.
Matt Lampert, Chief Clerk,

Commissioners of Public Lands.
The records of your oflicc show that the SE ]4. NE of

section 20 and the SE ]4 NE 34^ of section 22, T 22, R. 8 in
Portage county were sold to Lewis Gibbs July 23, 1869, as
swamp lands pursuant to the provisions of ch. 313, private
and local laws 1869 and the statutes of Wisconsin. Your

office abstract of swamp lands says that patent No. 26284
was issued to the purchaser for both 40-acre tracts, but your
record of the patent contains a description of the 40 in section
20 only. No part of section 22 is therein described, and it is
cpiite evident that no patent has been issued covering the
SE 14 NE 14 of section 22, although it is equally evident that
the purchaser above named was entitled to a patent thereto
and it was intended to describe the last named 40 in the pat
ent which was issued to him. The patent was issued in 1878.
You have been asked for a certified copy of the record of

the patent and such request assumes that the patent in fact
covered the land in section 22. That land has been tax

deeded and otherwise conveyed several times.
You inquire whether the commissioners of public lands are

now authorized to issue a patent for the land in section 22 or
must legislation be had to cover the case.
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I t is the opinion of this ofTicc that an act of the legislature
is necessary to properly dispose of this matter and that the
commissioners are not authorized by statute to issue a patent
cither to the purchaser or to those who may have succeeded
to his rights. In this connection we have examined said ch.
313 and sees. 24.25, 24.36 and 2258, Stats.
Were a patent now issued to the purchaser it would leave

the title in doubt, would give rise to difficult legal questions
and be likely to cause litigation. All those things could be
avoided and the title passed to the true owner by legislation.
You say that the state has no interest in this land and ap

pears to be the holder of the naked legal title and, if that be
irue, it should be easy for the real owners to obtain complelc
relief from the legislature.
EEB

Public Officers—Attorney General—County Board—County
Clerk—District Attorney—District attorney should consult
witli attorney general only when he has official problems
wherein he feels need of advice, and should not relay ques
tions here simply because he has been requested to do so.
County clerk's salary is his sole compensation for services

on canvassing board.
County clerk must do all work lawfully imposed upon him.,

including that connected with execution of highway laws.
County board cannot allow county clerk any pay in addi

tion to his salary.
Blanks for game licenses are furnished by conservation

commission; county clerk may require licensees to pay
postage on licenses; public does not pay such postage.

Question 5 is too general to warrant answer thereto.

October 26, 1921.
M. J. Paul,

District Attorney,
Berlin, Wisconsin.

You have written the attorney general as follows:

"I have been requested to get from you an opinion on what
compensation the county clerk of our county is entitled to
receive in addition to his salary as fixed by the county board.
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"In this connection the following questions have arisen in
particular.
"Is the county clerk entitled to pay for his services on the

county canvassing board?
"Is the county clerk required to do all the county high

way work as one of his duties for his annual salary, or can the
county clerk refuse to do this highway work?
"Can the county board after fixing the annual salary of the

county clerk later pass a resolution making him a certain
allowance for doing the countj'' highway work?
"Who is required to furnish envelopes, postage and blanks

for use in the issuing and mailing of hunting and trapping
licenses the county, or the county clerk out of his 10% of {he
fees collected?
"For what can the county clerk sign orders for the pay

ment of money, which has not been directed by the board?

Before taking up these question, I avail myself of this
occasion to say:
(1) That the statutes make the district attorney advisor

to the highway commissioner and other county officers
(subsec. (3), sec. 59.47; subscc. 7, sec. 1317/71-9, Stats.).
(2) That the attorney general shall

"Consult and advise with the district attorneys when re
quested by them in all matters pertaining to the duties of
their office" (subsec. (3), sec. 14.53),

but that it is not his duty and he should not be called upon
to fill out or answer legal questionnaires.
(3) That consultation between lawyers does not consist

merely in having one of them quiz the other and thus compel
the latter to do ail of the legal digging.
(4) That county officers are entitled to the district at

torney's advice, but they are not entitled to the attorney
general's opinion, and when the district attorney is satisfied
in his own mind that he has correctly advised or can correctly
advise a county officer upon any official matter submitted,
the district attorney should decline to submit that matter to
this office and should insist that the county officer content
himself with the opinion of his statutory legal advisor or seek
advice elsewhere on his own account.
(5) That it is not fair to the attorney general nor to the

district attorney for the latter to be made a m.erc messenger
or interrogator for county officials or others to the attorney
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general, an.d that to permit such practice is to clieapen and
belittle the high and important oflicc of district attorney and
tends to flood this office with questions which should not be
submitted, but which it has been felt must be answered as a
matter of courtesy, thus taking time which is needed to
properly discharge official duties. District attorneys are
urged not to relay questions to this office or to permit their
office to be used in any such manner that the attorney gen
eral and his staff must act as mere law clerks and examiners
for everyone.

(6) That district attorneys before consulting with the
attorney general or seeking his advice about any matter
should give it study and, if still in doubt, should freely con
sult with him but let him have the help and benefit of the
examinaLion of the law which the district attorney had made.
(7) That such study will often disclose with certainty the

correct solution of the problem and thus obviate the need of
submitting the question or will discover a published official
opinion by this department upon the precise question in
hand.

The following are the answers to your questions:
1. Your first question is answered in the negative. This

precise question was so answered in official opinions by at
torneys general Owen and Gilbert. I Op. Atty. Gen. 501;
Op. Atty. Gen. for 1910, 581. Those opinions are adhered to.

2. Your second question is rather ambiguous. The county
clerk is obliged to perform all of the statutory duties im
posed upon him as well when they relate or have to do with
highway matters as with tax matters or election matters or
county board proceedings. For instance, he must certify to
the town, city and village clerks any special assessment made
by the county board under subsec. la, sec. 1317/71-5, and
he must l)efore the first day of January each year file with
the state highway commission a statement of the petitions
granted by the county board under subsec. 4, sec. 1317/77-5,
and he must, together with the county state road and bridge
committee, audit pay rolls and material claims resulting from
state aid construction of roads and bridges as directed by
subd. (e), par. (3), subsec. 8, sec. 1317/71-5. Me shall before
July 1 notify the state highway commissioner of appropria
tions made by the county board for state aid to highways as
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directed by siibsec. 5, sec. 1317m-8. When the county board
has directed or electors have petitioned that a referendum be
had on the matter of issuing highway improvement bonds the
county clerk must call and proclaim the election and do all of
the various things that fall to the county clerk in connection
with such election and with the issue and sale of bonds in case
bonds are decided upon.

3. The answer just given to your second question virtually
answers the third one. If by the words "after fixing the an
nual salary" you mean after the final adjournment of the
session of Ihe county board at which the salary of the clerk
could be fixed, then the answer to this question is, No.
The only allowance which can be made for compensation for
services as such clerk is the salary provided for by sec. 59.15.
During that annual session, and after a salary resolution or
ordinance has been adopted, the county board still has power
to change that resolution or ordinance and increase the com
pensation of the county clerk or any other county officer, but
the total allowance made by the county board will constitute
his salary.

"A public officer lakes his office cum oncre. He is entitled
to no salary or fees except what the statute provides."
Outagamie Couniij v. Zuehlkc, 165 Wis. 32, 40, and cases cited.
See also Barren County v. Bcckiuiih, 142 Wis. 519.

However, it is thought proper that attention be called to
subsec. (1), sec. 59.16, Stats., which authorizes the county
clerk to appoint one or more deputies and further provides:

"The county board may in its discretion, at any meeting,
provide a salary for such deputy or deputies."

The purpose of this provision is not to increase the clerk's
salary, but to empower the county board to take care of any
emergency that might arise in connection with the work of
that office.

4. Blanks for game licenses are provided by the conserva
tion commission.

"(5) Supply of Blanks. The commission shall prepare,
procure the printing of, and supply all necessary blanks for
such licenses and applications." Sec. 29.09, Stats.

''is
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In issuing such licenses the county clerk acts for the state
rather than for his county.

"Of the fees paid for such licenses the county clerk may
retain ten per cent as compensation for his services to the
state; the remainder he shall return to the state conservation
commission on the first day of each month, * * Subsec.
(7), sec. 29.09, Stats.

The county gets none of the money paid for such licenses and
the services are rendered to the state. There is no reason,
therefore, why the county should furnish or pay for envelopes
and postage for mailing game licenses to hunters, trappers
and fishermen.

The office of the county clerk is in the county court house.
It is there that he transacts his official business. Applications
must be made to him at his office to be validly made. It is
true that the application may be made in person or through
the mail, at least that is the well established practice, but if
a person who desires a license finds it more convenient to
make his application through the mail, it is thought that he
is obliged to pay not only the postage for sending in the
application but also for sending the license to him. It is our
opinion that the county clerk is not obliged to furnish either
postage or envelopes to the licensees or for them. He may
i-equire them to come to the office for their licenses or to
furnish means for mailing them the licenses. Mailing the
license is an accommodation to the licensee rather than a duty
of the county clerk.

5. The last question is too general. For a full answer to it
recourse must be had to the statutes and indexes thereto, to
the decisions of the supreme court, and to the opinions of the
attorneys general and district attorneys and to the practice
which has heretofore obtained. That would Lake too much
time.

If you have a concrete case involving the power of the
county clerk relative to a sepecific statute or matter about
which you are in doubt as to the proper procedure and will
submit the same, the attorney general will advise you of his
views thereon.

EEB
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Civil Service—Public Officers—Railroad commission has no
authority to contract for steonographic reporting service in
disregard of civil service law.

October 26, 1921.

Railroad Commission.

You have asked my opinion as to the authority of the
commission to have its stenographic reporting done by
contract instead of by employes on its own pay roll. You
state that such an arrangem.ent would result in a very con
siderable saving of expense to the commission.

Sec. 1797-1, subsec. (h), provides that the commission

"may appoint and employ a sulTicicnt number of clerks and
stenographers to perform the clerical work of the ofTice and
may employ such experts and temporary'- employes as may be
necessary to perform any service it may require of them. The
experts employed under this section shall be exempt from the
operation of chapter 16 of the statutes.

Subsec. (k) requires the superintendent of public property to
furnish the commission with necessary furniture, supplies,
stationery, books, periodicals, and maps.

Sec. 20.73, subsec. (1), provides that various slate ofTicers
and departments, including the railroad commission,

"are each authorized to appoint,—subject to the stale civil
service law in cases where the provisions thereof are intended
to apply, and subject to the approval of such other oflicer or
body as prescribed by law,—such deputies, assistants, ex
perts, clerks, stenographers, or other employes as shall be
necessary for the execution of their functions, and to desig
nate the titles, prescribe the duties, and fix the compensation
of such subordinates."

Sec. 16.01, which is the opening section of the civil service
law, defines the civil service as

"all offices and positions of trust or employment, including
mechanics, artisans and laborers, in the service of the state,
except offices and positions in the militia."

Sees. 16.10 and 16.30 prohibit the appointing of officers,
clerks, employes or laborers in the classified service in any
other manner than as prescribed in the civil service law, and
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sec. 4548o fixes a severe penally for any ofTicer who makes an
appointment contrary to that law.

Sec. 16.28 prohibits the auditing or paying of

"compensation to any officer, clerk, employe, or other person
in the classified service of the state, unless an estimate, pay
roll or account for such salary or compensation containing
the names of every person to be paid, shall bear the certificate
of the commission that the persons named in such estimate,
pay roll, or account have been appointed, employed, rein
stated or promoted in pursuance of sections 16.01 to 16.30,
inclusive."

The classified service is defined in sec. 16.08 to include the

exempt and noncompetitive as well as competitive class of
employes.

After reviewing these statutes, I am unable to escape the
conclusion that the employment of stenographic reporters is
intended to be governed by the civil service law, and that the
making of a contract for reporting service without regard to
that law would be an evasion and violation of it, however
good the motives might be for making such a contract. If the
commission could contract for its reporting service, it could
contract with a firm of accountants for its accounting service,
with a firm of engineers for its engineering service, and with
other firms for stenographic and clerical service. Likewise,
any department in the capitol could employ its help without
regard to the civil service law by simply making a contract.
Of course, no such practice would be permissible.
In the foregoing I do not mean to pass upon the question

whether stenographic reporters are "experts" within the
meaning of sec. 1797-1, subsec. (h), for whether they com.e
within that designation or not, they belong to the classified
service and cannot be appointed or compensated except in
the manner prescribed by the civil service law.

It may be that an arrangement could be made, which
would be entirely in conformity with the civil service law,
for securing the services of reporters and transcribers on a
contract basis rather than on a full-time employment basis,
as, for instance, by appointing on a part-time basis, as em
ployes of the commission, all the reporters and transcribers
employed by a particular reporting firm., provided they were
all on the eligible list of the civil service commission or were

Si'
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"experts" within the meaning of sec. 1797-1, subsec. (h).
I see no reason why the employes so appointed could not be
compensated on a per diem or per folio basis, which I pre
sume is the basis contemplated in the contract referred lo in
your letter. The exact manner of working this out, however,
is a mattei' that should be passed upon by the civil service
commission in the first instance rather lhan by Ibis depart
ment. In my opinion if such an arrangement should be made,
it would not be permissible to compensate the persons so
employed for paper, carbon paper, supplies, use of typewrit
ers, etc., since sec. 1797-1, subsec. (k), clearly contemplates
that all such property shall be furnished by the superintend
ent of public property and not bought by the commission.
RMH

Corporations—Blue Sky Law—Chattel Mortgage Loan
Companies—Securities of companies engaged in loaning
money on chattel mortgages are not exempt from securities
law, since such companies arc not subject to "control and
supervision" of commissioner of banking, within meaning of
par. (e), subsec. 1, sec. 1753-49, Stats.

October 27, 1921.
Garfield S. Canright, Director,

Securities Division,

Railroad Commission.

You have asked my opinion as to whether the securities of
companies loaning money on chattel mortgages, or similar
security, under sec. 1691 are exempt from the securities law
by virtue of par. (e), subsec. 1, sec. 1753-49, which provides
that the securities law shall not apply to

"Securities issued by any bank or trust company or
building and loan association or land mortgage association
or other corporation organized under the laws of this state or
authorized to do business herein and whose business is by law
subject to the control and supervision of the banking com
missioner, * * *."

In an opinion rendered to the commissioner of banking
today,* I am advising him that the supervision given him by

*Page 1022 of this volume.
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sec. 1691 with reference to loan companies is extremely
limited, being confined to the issuing of licenses or permits
and the examination of their books at such intervals as he
may deem proper. Thus while sec. 1691 vests him "with the
supervision of said organizations," that section appears to me
to fall short of giving him "control and supervision" of them.
There is no provision in sec. 1691 whereby he can control
them after having once issued a permit. The mere authority
to examine their books does not grant any measure of control.

Furthermore, under the principle of ejusdem generis, the
words

"other corporation * * * whose business is by law subject
to the control and supervision of the banking commissioner"

should be confined to corporations of a character similar to
the ones specifically mentioned in the previous clause,
namely, banks, trust companies, building and loan associa
tions, and land mortgage associations. All these corporations
are subject to a very high degree of control and regulation by
the commissioner, as well as to his mere supervision; hence
chattel mortgage loan companies do not fall within the same
class and should not be treated as coming within the ex
emption of par. (e).

It is my opinion that the loan companies covered by sec.
1691 are not subject to the control and supervision of the
banking commissioner in such sense as to come within the
exemption, and their securities are, therefore, subject to the
operation of the securities law.
RMH

Banks and Banking—Chattel Mortgage Loan Companies—
Supervision of commissioner of banking over chattel mort
gage loan companies, under sec. 1691, Stats., is limited to
issuing of licenses for their operation and to such examina
tions of their books as he may consider proper.

October 27, 1921.
Honorable Marshall Cousins,

Commissioner of Banking.
You have asked my opinion as to the nature and extent

of the supervision that you should exercise over companies
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loaning money on chattel mortgages under the provisions of
sec. 1691, Stats.

Sec. 1691 contains six subsections, numbered 1, 2, 3, 3a,
4 and 4a. Subsec. 1 gives a borrower a right of action against
a lender for treble the amount of any usurious interest he may
pay. Subsec. 2 prescribes a penalty for the exaction or ac
ceptance of usurious interest. Subsec. 3 prescribes a penalty
for charging commissions or fees in excess of a given amount
upon loans secured by chattel mortgages or similar security,
and provides that for the third oITense the "license" of the
lender shall be revoked. Subsec. 3a provides that before any
person, copartnership or corporation shall do business
"under the provisions of section 1691 of the statutes," he or
they shall first obtain a permit from the commissioner of
banking, "who is hereby invested with the supeivision of said
organizations." Subsec. 4 states circumstances which shall
constitute prima facie proof of the commission of the offense
prohibited by subsec. 3. Subsec. 4a provides:

"The books of account of any such person, copartnership,
or corporation, doing business under the aforesaid section
shall at all times be open to the inspection and examination
by the commissioner of banking."

Subsecs. 1, 2, 3 and 4 have existed in a form substantially
similar to their present form for a good many years. Subsecs.
3a and 4a and the provision in sulisec. 3 as to revocation of
licenses were added by ch. 450, laws of 1915.
Those portions of the statute which were added in 1915

are very loosely drawn. Taken literally they would be quite
meaningless. They require all persons doing business under
see. 1691 to be licensed, yet the only business referred to in
that section is the illegal and criminal business of charging
usurious interest or excessive commissions on loans. What
the statute says in effect is:

"The charging of usurious interest is a misdemeanor. The
charging of excessive commissions on loans is a misdemeanor.
No person shall transact any of the business hereinbefore re
ferred to without a license."

Obviously, however, the legislature did not intend to pro
vide for licensing a prohibited business. The inlention must
have been that the business of charging commissions on loans
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secured by challel mortgages was to be prohibited if exces
sive commissions were charged, i)ut was to be licensed where
the commissions were not excessive. I shall treat the statute
as though it read in that way.

It will be observed that the statute is exceedingly vague
as to the kind of supervision that is to be exercised. The only
guide that is given us on that subject is the provisions that
the books of the corporation shall be at all times open to your
inspection and examination. The fact that the legislature
deemed it necessary to set forth thus specifically your power
to examine the books, indicates that the general clause invest
ing you with supervision does not go as far as to authorize
such an examination. If it does not go that far, it is, of
course, of very limited import. It authorizes you simply
to grant permits to these concerns, and the supeivision given
you would appear to be limited to such supervision as you
must exercise in issuing the permits. As I read the statute,
the language "who is hereby invested with the supervision of
such organizations" amounts to but little more than if the
legislature had said "who is hereby designated as the officer
to issue such permits."
This view of the meaning of the law is strengthened by

considering the other laws which confer powers on the com
missioner of banking. The banking laws themselves go into
minute detail in specifying the powers of the commissioner
over banks and trust companies, and his powers are made
very sweeping. The law relative to land mortgage associa
tions (sec. 2024-113) designates certain specific sections of
the banking law as applying to these associal ions. The
building and loan association law (sec. 2014-12) provides
that such associations

"shall be under the control and supervision of the commis
sioner of banking,"

and then goes on to define the duties of such associations and
of the commissioner with reference to reports, examinations,
taking possession and liquidation of delinquent associations,
and methods of bookkeeping. The co-operative credit asso
ciation law (sec. 1786C-20, subscc. 5) expressly designates the
sections of the banking law that shall apply to such associa
tions. The law regulating foreign exchange companies (sec.



Opinions of the Attorney-General 1025

2014-200 and following) requires these companies to be
licensed by the commissioner after examination, and pro
vides for approval of their accounting methods and the filing
of annual reports.

It thus appears that in all cases where the legislature has
intended the commissioner of banking to have actual regula
tory power over any particular kind of company, it has de
fined his powers and duties with some precision, and where
it has provided generally that the commissioner shall have
supervision and control over a company, this provision has
been followed up by a specification of the kind of control he
is to exercise. In view of the care with which these matters

have been treated in other laws relating to your department,
the omission of all these details from the law now under con

sideration warrants us in believing that the supervision you
are expected to exercise is of a very limited character.
My conclusion, therefore, is that your supervision of these

companies extends only to the issuance of permits and to such
examinations and inspections of their books as you may con
sider proper. Subsec. 4a is a direction to the company to keep
its books open to your inspection rather than a direction
tQ you to inspect or examine them, but at the same time it
indicates a legislative intention that you shall at least pay
some altention to the books of these companies. Whether
you shall examine them at least twice a year as in the case
of banks (sec. 2018), or at least once a year as in the case of
building and loan associations (sec. 2014-13), or more often
or less often than cither of these, would seem to be a matter
for your own determination.
RMH

Bridges and Highways—Notices—Requirements of subsec.
7, sec. 1317/77-6, for closing highway to travel, are not satis
fied by notice which reads "Road under construction.
Travel at your risk;" public may continue to use such high
way.

October 27, 1921.

WiLLj.\M M. Gleiss,

District Attorney,
Sparta, Wisconsin.

You ask for an opinion upon the following state of facts:
33
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A county highway is being repaired and the county high
way commissioner has placed signs at various points along it
which read:

"Road under conslruclion. Travel at your own risk.
Please give right-of-way to trucks."

Travelers continued to use the highway while said notices
were up and a collision occuiTed between a road truck and a
traveler's automobile. You ask to be advised whether said
highway was in a legal sense closed and public travel thereon
suspended.

It is the opinion of this department, in which you seem to
concur, that the statute gives a negative answer to the ques
tion.

"7. The county highway commissioner shall have power,
in his discretion, to suspend the right to travel on any high
way in process of construction or repair, bv posting notices
forbidding such travel at each end of said highway, and any
one violating his order in that regard shall be guilty of a
misdemeanor, and be punished bv a fine not exceeding one
hundred dollars, and in addition thereto shall be liable for all
damages done to such highway * * Sec. 1317m-6.

This statute tells how the right to travel may be suspended.
It requires a notice "forbidding such travel" The notices
which were posted in this case do not do that; they almost
invite the venturesome to proceed on their journey but of
course to be careful. The stalute is penal and to be strictly
constructed. Those notices do not even suggest the idea that
travel on that road is a misdemeanor. If the road was legally
closed the auLoist is subject to a fine of $100. Does anyone
think that he should be prosecuted or could be convicted un
der this statute?

We think that any person who understands English would
read these notices to mean that the road is passable but not
in first class condition and might be traveled at the way
farer's peril. He would not understand that the road is closed
and travel forbidden. The signs or warning request those who
read them to "please give right-of-way to trucks," pre
sumably those hauling road material, though all trucks are
literally included. To whom is this request directed? Con
fessedly to those who travel the road, for it is nonsense as to

3bl
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others. Furthermore the request suggests that the law of the
road obtains there and strictly every vehicle must go to the
right of the center of the travelled road when meeting an
other vehicle.

A highway under construction may be closed, but it can
not be both closed and open at the same time or partly
closed and partly open to public travel. To suspend travel
on any highway by virtue of this statute, Ihe highway com
missioner m.ust post notices "forbidding such travel at each
end of said highway, * *
EEB

Corporations—Blue Sky Law—Term "broker," as defined
in subsec. (d), sec. 1753-48, Stats., includes owner selling
securities on his own account in course of continued or re

peated transactions of same nature.

October 27, 1921.

Louis H. Koenig,
Assistant District Attorney,

Milwaukee, Wisconsin.
On September 30 I advised you that in my opinion the

securities law was violated by a person who, after July 1,
1921, sold securities without a permit from the railroad com
mission under the following circumstances:*

".$300,000 of the common stock of a certain corporation
was issued to this individual in payment for patents owned
by him. $200,000 of this slock was placed in escrow or used to
extinguish liens upon the patents, but the remaining $100,000
was held by him for his personal use. He at once began a
course of continued sales of the slock covering a period of
several months and covering numerous transactions with
various persons, the amount of the sales aggregating about
$54,000. He has retained all of the proceeds of these sales as
his own money."

You now state that the sale took place prior to July 1, and
you ask whether such sale violated the securities law as it
then existed.

•Page 991 of this volume.
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As pointed out in the opinion of September 30, the se
curities law prior to July 1 prohibited merely a "company" or
a "broker" from selling securities without a permit. Since
the individual in question obviously was not a "company"
within the meaning of the statute, the question is whether he
was a "broker."

Sec. 1753-48 defines a broker as follows:

" 'Broker' means and includes every person, firm or cor
poration, other than an agent, who in this state engages
either wholly or in part in the business of selling, offering
for sale, negotiating for the sale of, or otherwise dealing in
any security or securities issued by others, or of underwriting
any issue of securities, or of purchasing or otherwise acquir
ing such securities for another for compensation or of pur
chasing or otherwise acquiring such securities with the
purpose of reselling them, or of olTering them for sale to the
public for a commission or at a profit."

This definition covers persons who engage wholly or in part
in the business of (1) selling securities issued by others, or (2)
underwriting securities, or (3) acquiring securities for another

for compensation, or (4) acquiring securities with the purpose
of reselling them, or of olTering them for sale to the public for
a commission or at a profit. Under the doctrine of the "last
antecedent" {Dagan v. State, 162 Wis. 353) it seems clear
that the words "for a commission or at a profit" modify only
the clause just preceding them and not the several clauses
which I have numbered (1), (2), and (3).
The statement of facts contains nothing that would bring

the case within the subdivisions (2) and (3) above set out.
To bring the case within proposition (4), it would be neces
sary to prove the purpose for which the securities were ac
quired, and I presume that would be a very difficult thing
to do. Furthermore, it would be necessary to prove that the
individual was engaged in the business of acquiring securities
for the purpose of reselling them, whereas, so far as appears,
the acquisition of these securities was a single transaction,
and the statement of facts does not indicate that the indi

vidual was engaged in tlie business of acquiring securities for
the purposes of resale.
This leaves us only the first subdivision of the definition

upon which to rely, but it appears to me that tliis subdivision
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completely fits the case, since the individual was selling se
curities issued by others, and the statement of facts indicates
that he was engaged at least "in pail" in the selling of these
securities as a business. Webster defines "business" as

"(2.) That which busies, or engages time, attention, or labor,
as a principal serious concern or interest * * * (b) Any par
ticular occupation or em,ployment habitually engaged- in,
especially for livelihood or gain * * *. (c) A particular sub
ject of labor or attention; a temporary or special occupation
or concern."

In selling $54,000 of stock in the course of numerous transac

tions with various persons, over a period of several months,
the seller, even though that was not his sole occupation din
ing that period, certainly was engaged at least in part in the
business of selling the stock. Furthermore, I believe we are
entitled to read the definition of "broker" in connection with
the exemption provision in sec. 1735-49, subsec. 1, par. (j),
where there is exempted from the operation of the law

"the sale of any securities by the owner thereof for the
owner's account, exclusively, such sale not being made in the
course of continued or repeated transactions of a simtlar
nature by the owner thereof and such owner not being the
underwriter of such securities."

This clearly indicates that sales by an owner, not of such a
character as to come within the exemption, were intended to
be subject to the law, and so far as owners arc concerned it
operates to supply a definition, if any is needed, of the word
"business" as used in the definition of a broker.

It is true that the commonly accepted definition of a broker
is a person who acts for another in the buying or selling of
commodities; yet there is nothing to prevent the legislature
from adopting its own definition of that term, just as it
adopts the word "company" to represent partnerships and
trusts as well as corporations and companies.

It is my opinion, therefore, that under the facts you state,
the individual was a "broker" within the meaning of sec.
1753-48, subsec. (d), and is subject to prosecution for selling
securities without a permit from the commission.
RMH
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Public Officers—Attorney General—County 0#cers—What
fees may be retained and what paid into county treasury by
clerk of court, county judge, county cierk, register of deeds
and register in probate is too broad a question to be answered
in detail by attorney general.

October 27, 1921.

Allen D. Young,

District Attorney,
Waukeslia, Wisconsin.

This office is in receipt of pages 169 and 170, which are
understood to have been clipped from the 75th annual session
of the Waukesha county board. On page 169 is resolution
No. 45, from which I quote:

"Resolved, * * * that the District Attorney be instructed
to procure an opinion of the Attorney General of the State as
to what fees can be retained and what fees must be turned
into the County under the present salaiy system, now in
vogue in Waukesha County, in the following offices: Clerk of
Court, County Clerk, Probate Judge, Register of Deeds,
Register in Probate and report to this Board at their January
session."

At the foot of the page you have noted these words: "Kindly
render this opinion and oblige."
The request is far too multitudinous to permit of a com

plete answer within the time which can be devoted to the
question. The attorney general is at all times willing to
counsel with district attorneys upon any conciete matters or
as to the construction of a particular statute connected with
the district attorney's duties, l)ut the attorney general would
have little time to devote to that duty if questions like this
one are to be answered fully and in detail.
•  I feel sure that nearly all the cases comprised in this
question are plainly disposed of by explicit provisions of
statute, and that most of the cases which require statutory
construction have been passed on by court decisions and
published opinions of this department. Cases not so dis
posed of we think are few, and such as there may be of that
kind will be carefully considered, if submitted, and opinions
rendered thereon.



Opinions of the Attorney-General

The rights and duties and the fees and compensation of
the county clerk are considered in an opinion dated October
26, 1921, to the district attorney of Green Lake county.*
The same m.atters as related to sheriffs are discussed in

opinions to E. S. Jedney, Jan. 10, 1921, M. J. Paul, Feb. 18,
1921, R. T. Jackson, May 23, 1921, A. F. Murphy, May 28]
1921;** IX Op. Atty. Gen. 316; VIII Op. Atty. Gen. 720,
794, and 833; VI Op. Atty. Gen. 126, 390, 735, and 750; and
in an opinion dated September 16, 1921, to the district at
torney of Jackson county.t
_And as related to county judges, in VIII Op. Atty. Gen.

471, 720; IX Op. Atty. Gen. 109, and in an opinion dated
August 23, 1921, to the district attorney of Price county.t
And as related to the clerk of court, in IX Op. Atty. Gen.

600, and VIII Op. Atty. Gen. 5; and as related to register of
deeds, in VII Op. Atty. Gen. 637.
EEB

vd

.J";

Commerce 7 rade Regulalions—Conspiracies—Criminal
Law Boycolting Milk producers who threaten cheese
manufacturer with loss of their patronage if he buys milk
from, certain other producer may be guilty of violating sec.
44G6a or sec. 1747c, Stats., depending on whether their pur
pose is malicious injury or prevention of competition.

October 28, 1921.
George J. Leicht,

District Attornei],
Wausau, Wisconsin.

You have asked my opinion on the following state of facts:
"A certain farmer in our County desires to haul his milk to

a certain cheese factory different from the one he has been
hauling it to for the reason that his children go to school in the
direction of the proposed cheese factory and he can save
time by taking his milk at the same time that his children go
to school. Five or six patrons of this new cheese factory, how
ever, object to this man bringing his milk there and they
state that if the cheese maker"takes this man's milk they will

*Fagc lOl'l of this volume.
**Pages 22, 1.^.2, 561, and 502 of this volume.
fXol published.
jPagc 889 of this volume.
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all quit the factoiy. The cheese maker is afraid to lose his old
patrons and so he is refusing to take this man's milk. The
question is whether these m.en are violating any law by pre
venting this m,an to haul his milk to this cheese factory or if
there is any injury and is it to be compensated by an action
for civil damages."

See. 44660 Stats., provides:

"Any two or more persons who shall combine, associate,
agree, mutually undertake or concert together for the pur
pose of willfully or maliciously injuring another in his reputa
tion, trade, business or profession by any means whatever, or
for the purpose of m,aliciously compelling another to do or
perform any act against his will, or preventing or hindering
another from doing or performing any lawful act shall be
punished by im.prisonm.ent in the county jail not more than
one year or by line not exceeding five hundred dollars."

The case of Siale ex rel. Durner v. IJucgin, 110 Wis. 189,
'249 and following pages, construes and applies sec. 4466a in a
situation somewhat similar to that which you present. The
facts in that case were that the Milwaukee Journal had
raised its advertising rales, and three other papers agreed
among themselves that they would not accept advertising
from any merchant who advertised in the Journal under the
new rate schedule unless that merchant would also advertise
in all of the other three and would pay them a corresponding
increase in rate; but any merchant who would refuse to pay
the increased rate schedule of the Journal was to be permitted
to advertise in the other three at the old rates. This agree
ment was held to be within the prohibition of sec. 4466a, and
the supreme court of the United States, in affirming this
decision, held that section consliUitional so far as it prohibits
acts done

"malevolently for the sake of the harm as an end in itself
and not merely as a means to some further end legitimately
desired." Aikens v. Wisconsin, 195 U. S. 194, 203.

The supreme court of the United States interpreted the de
cision of the state court as going no farther than this, and such
inlerpretation seems to be justified by the discussion on pages
249 and 250 of 110 Wis.
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From what has been said, it is appaient llial more facts
must be presented before one can determine whether sec.
4466a has been violated. That section makes the motive of

Ihe agreement the main consideration in determining guilt.
If the purpose of the agreement is proved to be simply
malevolent, simply to injure the excluded producer, the
statute is violated, and, as the court pointed out in Slalc v.
Huegin, p. 250, the same is true if no object can reasonably
be read out of the agreement except a malevolent one. If,
however, the agreement was made for the legitimate financial
advantage of the persons making it, and not for the mere
purpose of injuring the other person, it is not \vithin sec.
4466a.

The case may also fall within sec. 1747e, which, as amended
by ch. 458, laws of 1921, makes it a criminal offense to enter
into an agreement

"intended to restrain or prevent competition in the supply
or price of any article or commodity in general use in this
state to be produced or sold therein * * *.

The low in its present form became effective July 6,1921, and
is applicable to this case only if the agreement was made sub
sequent to that date. Here, as in the case of 4466a, the intent
with which the agreement was made must be shown, and
that is a matter on which no facts are presented in your
letter, so no definite opinion can be given. It would seem
likely, however, that if one of these statutes does not apply,
the other does, for if the purpose of the agreement is not
purely malicious and for the sake of injury, then it must be for
the sake of protecting the conspirators against the competi
tion of the producer against whom they have conspired.
In the foregoing I have assumed that the five or six pro

ducers to whom you refer, acted in concert and not each on
his own initiative in the matter. Even if this is untrue, how
ever, it is quite possible that a separate agreernent which
would satisfy either sec. 4466a or sec. 1747e could be estab
lished as between each individual producer and the pro
prietor of the cheese factory. For instance, if each producer
separately told the proprietor that he would bring in no more
milk if the proprietor accepted the milk of the other man, and
the proprietor thereupon definitely refused the other man's
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milk on that ground, it seems to me that an agreement would
be sufTiciently established.

Although you have asked advice as to the civil rights of the
parlies, I have confined this opinion to the question of
criminal violation. I am unable to see 1 hat I he matter of civil
rights is a proper one for an official opinion by the attorney
general.
RMII

Corporaiions—Public Utilities—Where railroad commis
sion authorizes railroad company to issue and pledge bonds
as security for other bonds, latter to be sold and proceeds
used to pay maturing indebtedness, commission must collect
fees prescribed by sec. 1753-21, Stats., there being nothing to
show that bonds so pledged are to be retiied or canceled
when pledge has been fuUilled.

October 28, 1921.
Railroad Commission.

You have asked my advice as to the fee to be charged the
M., St. P. & S. S. M. Railway Company under sec. 1753-21,
Stats., for a certificate of authority to issue certain bonds.
It appears from the certificate that $12,500,000 of 6% bonds
are to be issued and pledged as security for 810,000,000 of
03^% bonds, the latter being sold to the public to provide
funds for retiring

certain notes and unfunded indebtedness issued or incurred
by the applicant prior to May 17, 1921."

The certificate also authorizes the company to "procure
authentication and delivery by the trustee" of $2,500,000 ad
ditional 6% bonds

"to be held in the treasury of the applicant, and shall not be
issued by the applicant or used for any purpose until further
order of this commission."

Sec. 1753—21 requires you to collect certain fees upon
granting authority to a public service corporation to issue
bonds, notes or other evidences of indebtedness, but it is
further provided
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"Uiat. no fee shall be required when such issue is made for the
purpose of guaranteeing, taking over, refunding, discharging,
or retiring any bonds, notes, or other evidences of indebted
ness payable at periods of more than one year after the date
thereof."

As to the $12,500,000 of 6% bonds, if they are issued for
guaranteeing purposes within the meaning of this statute, no
fee is payable. It does not appear, however, that Ibis is the
sole purpose of their issuance. These 6% bonds arc to run
until 1946, while the bonds thai they are to be pledged to se
cure will fall due in 1931. When the latter date arrives the
6% bonds will be released from the pledge and the company
will be in position to apply to the commission for authority
to use them for some new purpose. The commission will not
be able to exact a fee before granting such authority because
the certificate then granted will not authorize the company to
"issue" bonds, but will simply change the use to Avhich the
issued bonds may be put. As stated in a previous opinion to
your department in a somewhat similar case, *it seems to m.e
proper to construe the exemption contained in sec. 1753-21
as applying only to securities issued solehj for guaranteeing
or refunding purposes, and not to issues which, though pres
ently used for guaranteeing purposes, will remain alive at the
close of the guarantee period and may then be used for som.e-
Ibing else. The situation would be different if the certificate
required the 6% bonds to be retired or canceled as soon as
they ceased to be used for guarantee purposes. It is my
opinion, therefore, that the statutory fee is payable on these
$12,500,000 of bonds.

As to the $2,500,000 of 6% bonds authorized to be pro
cured from the trustee but not issued, no fee is payable. The
statute authorizes the collection of a fee only upon a certifi
cate of authority to issue bonds.
As to the $10,000,000 of 6i^% bonds, which arc to be sold

for money and the proceeds to be used in retiring noles and
unfunded indebtedness, there is nothing in your letter or the
certificate of authority to indicate whether a fee is payable or
not. There is no fee if the lionds are issued for the purpose of
retiring or discharging

•Page 275 of this volume, at 277.
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"notes, or other evidences of indel)leciness payable at periods
of more lhan one year afler the dale LhereoL"

In order to determine whether a fee is payalile we must know
whether the indebtedness to be paid oiT is represented by
notes running one year or more. If the indebtedness is in part
represented by such notes and in part not, then the fee will be
payable on that portion of the bonds whose proceeds will not
be used to pay off these one-year or more notes.

Since a single certificate of the commission covers both
the $12,500,000 of 6% bonds and the $10,000,000 of 63/^%
])onds, it is my opinion that the 6% issue and such portion of
the 634% issue as is subject to fee may be added together or
cumulated in determining the total fee to be charged.
RMH

Education—Transportation of Pupils—School district can
spend money under sec. 40.16 for transporting pupils to pub
lic schools only.

October 28, 1921.
Carl F. Young,

District Atforneij,
Green Bay, Wisconsin.

A school district in your county maintains no school. The
board has entered into a contract to transport the pupils to
the city schools of De Pere, pursuant to authority given by
sec. 40.16, Stati. Three or four of the children from this

district attend those city schools and all the other children
attend the parochial schools in the city of De Pere. The
board refuses to transport pupils to the parochial schools:
consequently, those who attend the city schools are trans
ported, and the other school childien must walk.
You inquire whether, under the law, the district board may

refuse to provide transportation for the children who attend
the parochial schools, or the board can be compelled lo trans
port all the children in the district to De Pere, regardless of
what school they attend.

It is the opinion of this office that the statute referred to •
contemplates that children shall be transported to public
schools only, that the law takes no account of private or
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parochial schools, and that no authority is given the school
board to expend money in transporting school children to
other than public schools. The section referred to is very long
and cannot very well be set out in this letter, but taken as a
whole it seems to compel the conclusion before stated.

It may be added that no opinion has heretofore been ex
pressed by this dcparim.ent on ihe question and none has
been asked by the state superintendent of public instruction,
but we are inform.ed that this opinion is in harmony with the
views entertained by the state superintendent and with the
practice pursued by him in the administration of his de
partment.

EEB

Corporations—Classification of Common Stock— Common
stock of corporation may be classified by incorporators in
such manner that one class shall have no voting power, but
not in such manner as to exclude one class from right to re
ceive dividends.

October 29, 1921.
Honorable G. S. Canright, Director,

Securities Division,
Railroad Commission.

You have asked my opinion as to the legality of the organ
ization of a Wisconsin coi'poration whose articles provide as
follows: The stock is divided into Class A, consisting of 240
shares of SlOO par value, and Class B, consisting of 50 shares
having no par value. Class A stock is entitled to dividends
but has no voting power; Class B stock has voting power but
is barred from receiving dividends. Both classes are to share
equally in the assets of the corporation in case of its dissolu
tion. The corporation has no preferred stock.
The statutes that are material to this question ai'e as fol

lows :

"Any corporation may, if so provided in its articles of in
corporation or in an am.endm.ent thereof, issue shares of stock
(other than stock preferred as to dividends or preferred as to
its distributive share of the assets of the corporation or sub
ject to redemption at a fixed price) without any nominal or
par value. Ever^^ share of such stock without nominal or par
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value shall be equal to evcr\^ other share of such stock, except
that the articles of incorp'oration may provide that such
slock shall be divided into different classes with such designa
tions and voting powers or restrictions or qualilicalions
thereof as shall b^e staled therein, but all such stock shall be
subordinate to the preferences given to preferred stock, if
any * * Sec. 17596, subsec. 1.

"Unless a provision to the contrary is inserted in the
articles of incorporation and recited in each certilicate for any
share of stock issued by the corporation, every stockholder
of any corjioration shall be entitled to one vote for each share
of stock iield and owned by him. at every meeting of the
stockholders and at every election of the olTicers thereof
* * * " Sec. 1760.

Sec. 1772, subsec. (7), provides that the incorporators may
include in the ailicles of incorporation, in addition to the
specific provisions required by subsecs. (1) to (6).

"Such other provisions or articles, if any, not inconsistent
with law, as they may deem, proper to be therein inserted for
the interests of such corporation or the accomplishment of
the purposes thereof, including, if desired, the duration of its
existence."

The question to be determined is whether it is permissible
for a corpoiation to classify its common stock in the manner
above indicated, for voting purposes and for dividend pur
poses.

As to the classification for voting purposes, it appears to
me that authority is conferred by plain implication in sec.
1760. The provision that all shares of stock shall have equal
voting power unless otherwise provided in the articles, clearly
implies that the articles may make a dilTcrent provision on
that subject.

As to the classification for dividend purposes, however, I
am unable to find any statute which can be construed as grant
ing such right either expressly or by implication. Sec. 1772,
subsec. (7), is not particularly helpful since it merely author
izes the insertion in the articles of such further provisions
not inconsistent with law, as the incorporators may deem
proper. The whole question is whether this provision is in
consistent with law. Nor do we secure any aid from sec.
17596, which is the section authorizing the issuance of slock
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without par value. That section authorizes non-par-value
stock to be

"divided into different classes with such designations and
voting powers or restrictions or qualification thereof as shall
be stated."

This language refers only to restrictions of voting power and
not restrictions of other kinds, and I have already pointed
out that sec. 1760 contains a sufficient authorization of re
strictions upon voting power. Furthermore, sec. 1759/) m.erely
relates to the classes into which non-par-value stock may be
divided; it has no bearing upon the question of creating one
class to consist of non-par-value stock, and another class to
consist of par-value stock, the one class having dividend
rights and the other having none.
There being no statute to guide us, the question is whether

the division of common stock into classes of this kind for
dividend purposes is consistent with the general provisions of
law governing corporations. We are dealing with a question
of charter power as to which the following rules of con
struction must be kept in mind:

"The powers of the corporation are dependent upon the
grant of the sovereign power, and it is well settled that a cor
poration has only such powers as are expressly granted in its
charter or which are necessary for the purpose of carrying
out its express powers and the purpose of its incorporation.
A corporation has no natural rights or capacities, such as an
individual or an ordinary partnership has, and it a power is
claimed for it, the words giving the power or from which it is
necessarily implied m.usl be found in the charier or it docs not
exist." 7 R. C. L. pp. 526-527.

The accepted definition of common slock appears to be

"that stock which entitles the owner of it to an equal pro rata
division of profits, if any there be." Cook on Corporations,
sec. 12; Fletcher Ency. Corp., sec. 3419.

Our supreme court has said:

"* * * A share of the capital stock of a corporation is de
fined to be a right to partake, according to the amount sub
scribed, of the surplus profits obtained from the use and dis
posal of the capital stock of the company to those purposes
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for which the company is constituted." Button v. Hoffman,
61 Wis. 20, 22; and see Fletcher Ency. Corp., sec. 3417.

The New Jersey court in a late case which discusses the right
to classify common stock with reference to its voting power,
distinguishes the matter of voting power from that of divi
dend rights, using the following.language:

"The essential elements of com.mon stock are that the
holders have an opportunity to make profit, if there is any,
and participate in the assets after all other claim.s are paid,
and bear the loss if there be such. 'By com.mon stock is
meant that stock which entitles the owners of it to an equal
pro rata division of profits, if any there be; one stockholder or
class of stockholders having no advantage, priority or prefer
ence over any other shareholder or class of stockholders in
the division.' Cook sec. 12, p. 62. I think he refers to material
advantages, priorities and preferences and not to such a
privilege as the right to vole. When there is found stock
which answers, so far as material interest in the property is
concerned, these conditions, this is the com.mon stock."
General Investment Co. v. Bethlehem Steel Corp., 100 A. 347,
351.

Under these authorities i t appears to me to be contrary to
the fundamental conception of a corporation organized for
profit to deny some of its stockholders the right to dividends,
and this is particularly true when the stockholders who are
deprived of dividends, are given the exclusive voting power of
the corporation. Under such an arrangement, the entire
management of the corporation is in the hands of persons
who have no interest whatever in its net profits. The tempta
tion under such circumstances to manage the corporation for
the benefit of the managers rather than for the benefit of the
stockholders who are entitled to dividends, would certainly
be a strong one, and the oppoilunity for such a practice
makes it very doubtful whether such a form of organization
would be consistent wilh public policy. At any rate, it is my
conviction that such a plan is contraiy to the fundamental
nature of a corporation, and is, therefore, illegal.
This view is strengthened by the fact that we have in our

law a special statutory provision for the issuance of preferred
stock, the principal distinguishing characteristic of which is
that it is preferred over the common stock as to dividends.
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This section, which is sec. 1759a, was inserted in the statutes
by the revisors of 1898

"in order to clear up many doubts as to the power of corpora-
ations respecting preferred stock." See Rev. Stats. 1898,
note to sec. 1759a.

It would seem that when we have a specific statute prescrib
ing the methods by which dividend preferences may be m.ade,
that statute should be held to cover the suliject, and not leave
it open to the incorporatoi's to adopt their own method of
dealing with the same subject.
In Kent v. Quick Silver Mining Company, 78 N. Y. 159,

178, there is a dictum, to the effect that, regardless of any
statute on the subject, the organizers of a corporation may
so classify the common stock as to prefer one class over
another with respect to dividends. We need not stop to in
quire whether that dictum is good law, since it does not even
intimate that common stock may be so divided that one
class will have no dividend rights at all.
For the reasons stated, it is my opinion that the proposed

form of organization is not in violation of law so far as classi
fication of stock for voting purposes is concerned, but that
in so far as it classifies common stock with reference to
dividend rights, it fails to comply with the law governing
corporations.
RMH

Banks and .Ban/rmg—Soliciting deposits and receiving
initial deposits upon contracts agreeing to make regular
periodical deposits, by agent of bank, is not violation of sec.
2024-8, Stats.

October 29, 1921.

Honorabi e Marshall Cousins,
Commissioner of Banking.

In your two letters of October 25 you ask whether the fol
lowing facts show a violation of sec. 2024-8, Slats.; The
agent of a corporation, through arrangement with a local
bank, solicits deposits in such bank, and issues certificates to
those agreeing to make such deposits, the person so agreeing
paying to the solicitor S3.00 at the time of entering into the
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contract, and receiving a gift of a self-filling fountain pen, an
Eversharp pencil, or a dictionary, and agreeing to deposit
§1.00 or more each week for 48 consecutive weeks, at the end of
which time the bank is to add $3.00 to the amount deposited
and enter such amount in the passbook of the depositor.

Sec. 2024-8, Stats., provides that the articles of associa
tion of a bank shall contain, am.ong other things:

''(c) The particular village, town or citv, and the county
where such bank is to be located."

This is the particular provision which, as I understand it,
it is thought may possibly be violated.
As I understand the facts, the bank does not establish any

office of deposit or discount nor any branch office or branch
bank under this agreement. The deposits are to be made at
the bank, and at no other place, and the whole thing merely
amounts to a schcm.e intended to increase the number of de
positors and the amount of deposits in the bank. This may or
may not be an advisable contract for either the bank or the
depositors to enter into, but that is entirely foreign to the
question here under consideration. In my opinion the pro
vision in question is not violated.
WWG

Criminal Law—Embezzlement—Ve/me—Partner may be
guilty of embezzling property of partnership.
Arrangement providing for repayment of moneys em

bezzled docs not bar criminal prosecution therefor.
Member of partnership who resided at Chicago but who,

under partnership agreement obligating him to account for
all partnership property coming into his hands in Chicago, at
Rhinelander, Wis., fraudulently misappi'opriated certain
partnership property and funds in Chicago cannot be
prosecuted at Rhinelander.

October 29, 1921.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

In your letter of October 12 you submit the following facts
as the basis for an official opinion:
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"A co-partnership has existed several years between a
resident of this county and a resident of Chicago, Illinois,
carrying on a general wholesale business. The partnership
articlcs^providcd that the main office was to be in this county
and no orders received oi" stock purchased without accept
ance on the part of the home oflice, or the partner residing
here, and all payments to be made at the home office and all
accounts pavablc there.
"The Chicago partner, acting in his capacity as a salesman,

secured orders for and sold considerable stock. He collected
the amounts due, by checks payable to the partnership name,
and remitted the yearlv receipts to the home office. This was
not objected to by the home partner and therefore the pur
chaser was undoubtedly protected in turning over his
checks to the Chicago partner, regardless of the fact that the
invoice called for payment at the Rhinelander oflice only.
"Any and all moneys collected by the Chicago partner

were to be paid to the Rhinelander office in full, where the
books of the partnership were kept, and where the division
of profits and losses were made. The Chicago partner col
lected a large sum of money, by checks payable to thepartner-
ship, failing to forward the saro.c to the home office at Rhine
lander, cashed the checks and appropriated all of the money
to his own use. , .
"Following discovery of the cmbczzlem.enl the Chicago

partner was called to Rhinelander and asked to explain. He
adm.ittcd appropriating the funds to his own use and there
upon it was ai/reed between the partners by written agree
ment, that heshoiild continue in the partnership, devoting all
future earnings on his part, over and above his expenses, to
reimburse the Rhinelander partner, and to secure the repay
ment gave a mortgage on som.e properly valued at 50 % of the
defaulted amount, and a life insurance policy for the balan^ce
of the amount, payable to his partner. As a result of this
agrccm.cnl no complaint was then made for criminal action
on the part of the Rhinelander partner."

You state that it now appears that there is a possibility
that the Chicago partner may decline to carry on the part
nership further, failing to keep up the life insurance policy,
and leaving a large amount still owing over and above any
thing that might be realized upon the mortgage. In this
event the Rhinelander partner desires to know whether the
prosecution could be had in the county of Oneida on the
charge of embezzlement.
You refer lo sec. 4418, Stats., the section defining em

bezzlement, and to the next-to-the-last sentence therein.
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which provides that a partner may be guilLy of embezzle-
m.ent of partnership property. This provision has been a part
of said section for a great many years, and was originally
adopted from an act of the British parliament.
You express the opinion that the acceptance of an agree-

m.ent to repay the funds misappropriated and the acceptance
of a mortgage security and of an assignment of a life in
surance policy did not exempt or bar the ofiending partner
from a criminal prosecution, and you cite 20 C. J. 455. This
proposition of law has been very clearly announced by our
own supreme court in the case of Guenther v. Stale, 137 Wis.
183, so that it i^ hardly necessary to cite foreign cases.
You next inquire whether an offense has been committed

punishable in the proper court of Oneida county, Wisconsin.
A solution of this question did not readily occur to me, and I
have given Die same considerable investigation and study.
The crime of embezzlement has been defined by the courts as
the fraudulent and felonious apjiropriation of, another's
property by persons to whom it has been intrusted or into
whose hands it has lawfully come. People v. Dye, 29 Cal. App.
169; 154 Pac. 895. Our statute has clearly defined embezzle
ment in sec. 4418.

Sec. 4419 reads in part as follows:

"The refusal or wilful neglect of any * * * person named
in the last preceding section [4418] to pay over any moneys or
deliver any properly in his care, custody or possession, by
virtue of his * ♦ * cmploym.ent upon the demand thereof
by the proper person, copartnership, corporation or author
ity entitled to receive the same, * * * shall in each case
beprimafacieevidenceof the emhezzleincnl thereof; * *

This language does not add another elemenl in the defini
tion of the crime of embezzlement; it only states what shall
be considered prima facie evidence of the crime.
Demand and refusal to pay over is not an essential element

of the crime of embezzlement and does not have to be proved
unless the statute makes it necessary. Collins v. State, 131 N
E. (Ind.) 390.
• The last sentence of sec. 4418 reads as follows:

"* * * The offense of embezzlement may be prosecuted
and punished in any county in which the person charged had



Opinions of the Attorney-General 1045

possession of the property or thing alleged to have been
embezzled."

Under the facts slated in your letter, 1 take it that no part
of the property or things embezzled was ever possessed by
the ofl'ending partner in Oneida county or in any other county
in the state of Wisconsin. All the money, property or things
alleged to have been embezzled were fraudulently converted
and embezzled in the stale of Illinois. The fact that the part
nership agreement provided that the main office was to be in
Oneida county, and that no orders were to be received or
stocks purchased without the approval of the home office of
the partner residing there, and that all payments were to be
made at the home office, and all accounts were to be payable
there, and that all moneys collected by the Chicago partner
were to be paid to the Rhinelander office in full, where the
books of the partnership were kept, and where the division
of profits and losses were to be made, does not make Oneida

county the proper venue for the prosecution of the offender.
The demand for the moneys, property or things could be
made of the defaulting partner anywhere where he could be
found, and according to the facts, the original demand was
made on him in Chicago, Illinois. If a dcm.and was necessary
to complete the crime, which I do not believe was necessary
under the facts in this case, then clearly the ofi'ense was
completed in the city of Chicago, Cook county, Illinois.
Again making demand at Rhinelander did not change the
venue of the crime fi'om Cook county, Illinois, to Oneida
couniy, Wisconsin.
As under our statute a demand was not necessary to com

plete the crime of embezzlemen t, under the facts stated, sec.
4635a, which makes a part of a crime punishable the same as
the whole crime, and 46356, which provides that if part of the
crime is committed in this state it is punishable as if all com
mitted here, are inapplicable.

I quote the following from the opinion of our supreme court
in the case of Prinslow u. Slate, 140 Wis. 131, 134:

"* * * The crime of embezzlement embraces the fraudu
lent conversion of the property embezzled, and where it is
necessary to make a demand in order to establish a conversion
a demand is necessary. [Citing sec. 4418 and adding a long
list of citations.] Sec. 4419, Stats. (1898), which makes 'the
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refusal or wilful neglect of any ofTiecr or other person' to pay
over money primafacic evidence of the em.l)ezzlemcnt there
of, is relied upon by the plaintilT. This statute m.anitcsLly has
reference to cases where a demand is necessary, and in that
event the statute nrakcs the demand only prima facie evi
dence of emlDczzlement, leaving the question of fraudulent
conversion and proof respecting embezzlement undisturbed
in cases where no demand has been made. It is the fraudu
lent conversion of the money that constitutes the offense,
and that may be proved without a demand. [Citing cases.)"

The place where by contract the offending partner was
obliged to account does not fix the place of prosecution.
Parties by their contracts may not alter the constitution or
the statutes. Art. I, sec. 7, of our constitution, referred to in
your letter, guarantees to the accused a public trial by an
impartial jury of the county wherein the ofl'ense was commit
ted. As the legislature did not make the place of accounting
an essential element in the crime, the place of trial must be
had as prescribed by the constitution and by the last sentence
of sec. 4418, above quoted. Manifestly, if the completed
offense had occurred in the state of Wisconsin, then the place
of trial would be governed by the constitution and the
statutes above cited, and not by the partnership agreement.
Dix V. The Stale, 89 Wis. 250.
Reported cases where this question has been considered

are very meager, and upon investigation one discovers that
they turn upon certain statutory provisions not found in our
statutes.

In the case of Commonwcallh v. Parker, 165 Mass. 526,
cited in your letter, part of the property embezzled had been
in possession of the accused in the state of Massachusetts and
was converted in the city of Springlield where the trial was
had.

In the case of Ex partc Hedleij, 31 Gal. 108, also cited by
you, the offense originated outside of the state of California
but was actually consummated within its boundaries and in
the county where the trial was had.

In Illinois it has been held that the charge of embezzle
ment is properly laid in the county of the accused employer's
residence, where the accused had lived and where he was

under duty to account. People v. Davis, 269 111. 256, 110 N.
E. 9.
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I succeeded in finding only one case, and that a recent one,
in which the particular point here under consideralion was
involved. It was the case of People ex rel. Barrett v. Goss, 188
N. Y. S. 44. Here one Goss, as the agent of a coal company,
doing business at Albany, New York, had discounted certain
notes belonging to his principal, in the city of Scranton,
Pennsylvania. The notes were made by a debtor of the coal
company in the city of New York. Under his employment the
defendant was required to pay over the proceeds of said
notes in the city of Albany. Demand for the money was
first made in the city of Utica, and also in New York city.
Lastly, a dem.and was made of the defendant at Albany,
New York. The prosecu tion took place at Albany and the de
fendant was convicted. The case came to the supreme court
on habeas corpus proceedings. I quote the following from the
opinion, p. 46:

* * Even if a demand was necessary to show a con
version, and thereby constitute the crime of larceny, the
same was consummated by the first demand, made either in
the city of Utica, or in the city of New York, and prior to the
demand made in the city of Albany."

The court held that no paid of the offense was committed
in the county of Albany, New York, sustained the writ, and
discharged the defendant.
In the face of the facts and the law as above cited, and the

decision of Ihe New York case just referred to, I am clearly
of the opinion that no criminal prosecution can be brought
against the defaulting partner in Oneida county, Wisconsin.

I desire to add that I consider your request for an opinion
a model of its kind. It shows that you have given the ques
tions submitted considerable examination before sending
them to this department. In your letter you have not only
indicated the lines of your investigation but have also the
added authorities which might aid in the solution of Ihe
questions involved.
JTD
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Education—Vocational Education—Public Officers—Board
of Industrial Education—City clerk and common council of
cily maintaining vocational schools must receive and act on
report of local industrial board even though it be filed after
Sept. 1. Such duty m.ay be enforced by mandamus.
Members of local board of industrial educational are not

appointed under charter of city; sec. 41.15, under which they
are appointed, does not require them to take oath of office.
Under facts stated they are de facto officers, if not defure, and
their acts are valid.

October 31, 1921.

Honorable George P. Hambrecht, Directory

State Board of Vocational Education.
Your letter of October 24, 1921, reads as follows:

"Several questions have come up in relation to the estab
lishment of a vocational school at De Fere, Wisconsin, upon
which this department would like an opinion from you.
"1. About the middle of August, 1921, a board of indus

trial education was appointed at De Fere at a meeting held on
August 23, 1921. This board of industrial education passed a
resolution requesting that an amount of money not in excess
of one and one-half mills on the assessed valuation be placed
in the tax levy. The secretaiy of the board of industrial edu
cation did not present this request to the city council until
September 3, 1921, according to the cily clerk's notation on
the written request. The statutes provide, according to sec.
41.16, par. (1), that-such report must be made at or before
the first clay of September in each year.
"Question: Does failure on the part of the secretary of the

local board of industrial education to comply absolutely with
the above requirement place the city clerk in a position where
he may refuse to place the amount called for in the tax levy,
or is the date only regulatory?
"2. The men appointed as members of the local board of

industrial education at De Fere did not file an oath of office.
Sec. 925-34 of the General Charter Law under which De
Fere operates, provides that elected and appointed officers
shall within ten clays file an oath of office, and in case of
failure to do so, that the office is vacant.
"Question: Does this requirement apply to the members

of a local board of industrial education? (2) In case it does,
would failure to com.ply vitiate the acts of such board, and
would the city clerk be placed in a position to refuse to place
the amount called for in the tax levy, or are the members of
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the board considered as de facto officers? (3) Is such failure
to file an oath of office subject to collateral attack?"

I will answer your questions in the order stated.
1. Sec. 41.16 reads in part as follows:

"(1) The local board of industrial education of every city,
village or town shall report to the common council, or in case
of cities having commission form of government to the com
mission, or to the village or town clerk at or before the first
day of September in each year, the amount of money required
for the next fiscal year for the support of all the schools estab
lished or to be established under sections 41.13 to 41.21 in
said city, village or town, and for the purchase of necessary
additions to school sites, building operations, fixtures and
supplies."

This section clearly makes it the duty of the local board of
industrial education to certify to the city clerk of the city of
De,Pere on or before the first day of September the amount of
money required for the next fiscal year for the support of such
schools.

Under said statiile, the board has discretion to make said
report at any time prior to the first of September. Until said
date, no tax payer interested in the maintenance of such
schools can compel the performance of such duty on the part
of the board. After the first day of September, any such tax
payer may, by proper proceedings, compel the board to make
such report to the common council of the city of De Pere. A
proceeding of this kind would necessarily take a number of
days, and perhaps weeks, and would necessarily cause delay in
getting the report into the hands of the city clerk or to the
common council.

The aforesaid statute, which makes it the duty of the
board of industrial education 1o report to the common council
also makes it the duty of the common council and its clerk to
receive such report. Not only would a refusal of said officers
to accept said report and to extend the same upon the tax
rolls in the manner that other taxes are levied against the
property of the city be a violation of the official oath of such
officer but such duty could be compelled by mandamus pro
ceedings in the proper court. State ex ret. Hathaway et at. v.
Mirlach et aL, 182 N. W. 331 (Wis.).



1050 Opinions of the Attorney-General

It was not the intention of the statute to make the first
dajf of September the exact date upon which this report
should be made. The important thing is to make the report,
and the next important thing is for the city clerk and the
common council of the city of De Pere to act upon said report
in the manner provided by law.

If the city clerk of the city of De Pere could refuse to ac
cept such report because it was not made on the first day of
September, then with as much propriety the city clerk of such
city could refuse to accept the completed assessment roll
from the city assessor because the roll was not delivered to
him on the first Monday in August in accordance wuth the
provisions of sec. 1064, Stats. 1919 (70.50, Stats.) or likewise,
the city clerk could refuse to extend upon the tax rolls the
state, county, school and other taxes contained in the certi
ficate of apportionment made by the county clerk because
such certificate was not delivered to him prior to the third
Monday in December, the day on which the city clerk is re
quired to deliver the tax rolls to the city treasurer for collec
tion. See sec. 1081, Stats. 1919 (70.68, Stats.). With like
propriety, the city treasurer could refuse to accept the tax
roils and refuse to collect the taxes because the city clerk had
neglected to deliver to him the completed tax rolls of said
city on or before the third Monday in December. See sec
1081, Stats. 1919 (70.68, Stats.).

While, of course, it is always advisable for public officers
to perfoim the duties specified by law at or before the time
required, it is most important to perform the duty imposed,
even though it be later than the date fixed rather than not to
perform the duty at all. This thought is well expressed in the
case of Slate ex rcL Burnham v. Cornwall, 97 Wfis. 565, 569.
I quote therefrom the following:

This contention seems to be predicated on the assumption
that, the duty not having been performed at the lime ap
pointed by law, It cannot be performed afterwards; as if the
refusal or neglect of a public officer to perform his duty to the
public at the time appointed therefor could frustrate com
pletely the remedial purpose of the statute."

See also Stale i>. Erickson, 168 Wis. 600; State ex ret Baker
V. Haugen, 164 Wis. 443; Application of Clerk, 135 Wis. 437.
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Answering your question in its own language, I would say
that the date of filing such report is regulatory merely. It is
mandatory in the sense that the refusal to make such report
by the date fixed by law gives rise to a right of action to
compel performance.

2. Art. IV, sec. 28 of the constitution of Wisconsin, reads
as follows:

"Members of the legislature and all officers, executive and
judicial, except such inferior officers as m.ay be by law ex
empted, shall, before they enter upon the duties of their re
spective offices, take and subscribe an oath or affirmation to
support the constitution of the United Stales and the con
stitution of the state of Wisconsin, ixnd faithfully to discharge
the duties of their respective offices to the best of their
ability."

The law providing for vocational education is covered by
sees. 41.13 to 41.21, Stats. Sec.41.15 therein provides for the
creation of local boards of industrial education in certain
cities. It provides who shall be eligible to membership on the
board, prescribes their terms of office, and in a general way
their duties. All said sections are silent as to the manner in
which members of said local boards are to qualify. The law
does not expressly require the mem.bers of such board to take
and subscribe an oath of office and does not specify where
such an oath is to be filed.

As I understand it, the city of De Pere is incorporated
under the general charter law. Sec. 925-34, Stats, 1919 (sec.
62.09, Stats.) of the general charter law reads as follows:

"Every person elected or appointed to any office shall take
and file the official oath within ten days after notice of his
election or appoinlment."

It is evident that the local board of industrial education in
the city of De Pere does not exist by virtue of the charter of
the city of De Pere. The board exisis by virtue of secs.41.13
to 41.21 of the general provisions of the Wisconsin statutes.
Said sections are a part of chapter 41 relating to auxiliary
and special schools. These sections are not a part of cli.
6466, Stats. 1919 (ch. 62, Stats.), containing the general
charter law.
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Sec. 4972, Stats., prescribes rules forlhe construction of said
statutes, and I quote subsec. (14), which reads as follows:

"(14) If the provisions of different chapters of these
slaUiles conflict with or contravene each other, the provisions
of each chapter shall prevail as to all matters and questions
growing out of the subject matter of such chapter."

The omission of the constitution and of the provisions of
sees. 41.13 to 41.21 to expressly require the members of the
board of education to take and subscribe an oath of office
leads to the inference that the members of said board are
exempt from m,aking and subscribing such oath. At least,
under the rule of construction above cited, the provisions of
sec. 925-34, Stats. 1919 (sec. 62.09, Stats.) cannot be held to
apply to members of the local board of industrial education
appointed pursuant to the provisions of ch. 41.

It is evident that the members of the local board of educa
tion of the city of De Pere were appointed pursuant to the
provisions of sec. 41.15, Stats., and that said board and its
members have performed the duties specified by law in good
faith. No attempt has been made to declare their offices
vacant by reason of the failure to take and subsciibe an
official oath, and no attempl has been made to appoint other
persons in their places.
Under the facts as stated or as inferred from your letter, it

must be held lhat the members of said board are dc faclo
members and constitute a dc facto board. The official acts as
of a de faclo board are valid as to the public and as to third
persons, and cannot lie inquired into or attacked collaterally.
Tollc IK Stone, 1 Pin. 230; Laucr v. McGlachlin, 28 Wis. 364.
See Chicago & N. W. R. v. Langlade Co., 56 "Wis. 614; Cole v.
Black River Falls, 57 AVis. 110; In re Burke, 76 Wis. 357; In re
Manning, 76 Wis. 365; In re Woolcotl, 163 Wis. 34; Slate ex
rel. Bloomer v. Canavan, 155 Wis. 398.
As intimated above, mandamus is the proper remedy to

compel performance of the duties imposed upon the city
clerk and the common council of the city of De Pere by sec.
41.16 Stats. This action may be brought by any tax payer
interested in the maintenance of said school.
I believe the foregoing observations answer all the ques

tions submitted by your letter.
JTD
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Indians—Indian Reservations—Public Lands—Neither sec

tions 16 nor swamp lands within outer boundaries of Court
Oreillcs Indian Reservation are properly of Indians, but
both arc properly of state or its grantees.

November 1, 1921.
Honorable John J. Elaine, ,

Governor.

I have your letter of October 27, asking whether the fol
lowing form of certificate is in accordance with the opinion
given yon on September 27* with reference to the title to
certain sections 16 in the Lac Court Oreilles Indian Reserva

tion:

"I, John J. Elaine, Governor of the State of Wisconsin, in
view of the decisions of the Supreme Court of the United
States in the cases of Wisconsin v. Lane, 245 U. S. 427, and
U. S. V. Steams Lumber Co., 245 U. S. 436, do hereby certify
that the state of Wisconsin has or claims no right or interest
in or to the sections numbered 16 (school sections) within
the several Indian Reservations in Wisconsin."

The proposed certificate includes all the Indian reserva
tions in Wisconsin. My opinion of September 27 covered only
the Lac Court Oreilles reservation. I have made no investi

gation and have no loiowledge as to the title to the sections 16
in any of the reservations except I he Lac Court Oreilles, the

Flambeau, the Menomonee, and the La Pointe reservations.
As to the laUer two, the question of title is conclusively
settled against the state in Ihe two cases in 245 U. S. referred
lo in the proposed certificate. As to the Flambeau reserva
tion, the question is likewise conclusively settled inWisconsin
V. Hitchcock, 201 U. S. 202. There are, however, four other
Indian reservations in Wisconsin, according to the latest
report of the commissioner of Indian alTairs. The question
of title to the sections 16 in these reservations depends largely
on matteis of fact. In the absence of any information with
regard to these reservations, I cannot advise that a certifi
cate in the form you suggest, covering all the reservations in
Wisconsin, would be proper.
As to the Lac Court Oreilles reservation, the case of

United States v. Thomas, 151 U. S. 577, squarely decided that

*Not published.
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the sections 16 were Indian land and not stale land. The

state was not a party to that action, however, and is not
bound by the judgment. A few days after my opinion of
September 27 was transmitted to you, I came in possession of
some additional facts which tended to show that the Thomas

case had been wrongly decided, and I therefore wrote you on
October 7, calling attention to, these new facts and asking

that further action be deferred until the matter could be re-

investigated. I have made such rcinvestigation and have
reached the conclusion that the Thomas case was decided on

a misconception of the facts and should not be regarded as an
authority on the status of the Lac Court Oreilles reservation
lands. With the Thomas case out of the way, I have further
concluded that the sections 16 in the Lac Couit Oreilles reser

vation are not the property of the United States or of the
Indians and that the opinion of September 27 should there
fore be overruled.

The full facts of the situation are as follows:

On September 30, 1854, a treaty was made between the
United States and the Chippewa Indians of Lake Superior
and the Mississippi (10 U. S. Stats, at Large 1109) whereby
the Indians ceded to the United States a large area of land
and the United States agreed to set apart and withhold from
sale for the use of the Chippewas of Lake Superior certain
tracts which arc described with considerable minuteness of

detail in the case of certain bands of Indians, and then:

"For the other Wisconsin bands, a tract of land lying
about Lac de Flambeau and another tract on Lac Court
Oreilles, each equal in extent to three townships, the boun
daries of which shall be hereafter agreed upon or fixed under
the direction of the president."

The treaty furl her provided:

"The United States shall define the boundaries of the re
served tracts, whenever it may be necessary, by actual sur
vey, and the President may, from lime to time, at his discre
tion, cause the whole to be surveyed, and may assign to each
head of a family or single person over twenty-one years of
age, eighty acres of land for his or their separate use; * * *.
And he may also make such changes in the boundaries of
such reserved tracts or otherwise, as shall be necessary to
prevent interference with any vested rights."
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This treaty was ratified by the senate January 10, 1855,
and was proclaimed by the president January 29, 1855.

At,the time this treaty was made the lands in the vicinity
of Lac Court Oreilles had not been surveyed. The survey of
these lands was approved February 20, 1856, except as to
town 40, range 6, where the survey was approved February
10, 1858. On June 22, 1859, the chiefs and the headmen of the
Lac Court Oreilles band met with two commissioners ap
pointed by the United States to select the lands for the Lac
Court Oreilles reservation, and they selected a total of 69,-
114.29 acres, which included all of towns 39-8 and 40-8, most
of town 39-7, and parts of towns 38-8, 40-6 and 40-7. In all
of the towns mentioned, except 40-7, the section numbered
16 was included in the selection. The final paragraph of the
agreement made between the commissioners and the Indians
reads as follows:

"We the undersigned chiefs and headmen of the Lac Court
Oreilles band of Chippewa Indians of Lake Superior do
hereby select and acknowledge the within described lands
as being rnade by us at Lac Court Oreilles, ̂ ^usconsin in com
pliance with the third clause of the second article of the
treaty made at La Pointe on the 30th day of September A. D.
1854. And do also hereby agree to use all our authority and
influence to induce our people to abandon the lands sold or
ceded to the United States by us and our fathers and to re
side with us upon the lands selected by us and described
within as our reservation and homes."

So far as I have been able to find, no executive approval '
of this selection of 1859 was ever given either by the presi
dent, the secretary of the interior or the commissioner of
Indian aflairs. Instead, a new selection was ordered on
December 18, 1872, and on February 17, 1873, the Indian
agent at the Lac Court Oreilles reservation reported to the
commissioner of Indian affairs as follows:

"Sir: I have the honor to enclose herewith, in accordance
with your instructions dated December 18, 1872, a list of the
lands selected as a permanent reservation for the Lac Court ^ v
Oreilles bands, Chippewas of Lake Superior, after consulta-
tion with the chiefs and headmen.
"It is believed that the above mentioned selection, while

satisfactory to the Indians and fulfilling the spirit of the
treaty under which it is made, fully secures the interests of
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the General Government, as well as those of the State of
Wisconsin."

This selection was transmitted by the commissioner of
Indian adairs to the secretary of the interior on February 24,
1873; and was approved by the secretary on March 1, 1873.
This selection comprised 69,136.-11 acres and it was arrived
at by taking the original selection of 1859, eliminating from
it ail of the sections 16 and all of the swamp lands, and adding
six sections (4,039.86 acres) in the contiguous towns 38-9 and
39-9 to make up for the acreage taken,out. There were also
small additions to the acreage within the original reservation
boundaries, apparently due to corrections of the survey,
aggregating 138.13 acres. The manner in which these changes
were made will appear from the following table:

Acres Acres A(tcs Final
Town selected added taken out acreage,

in 1859 in 1873 in 1873 1873

40-6 4,899.43 0.25 174.47 4,725.21
40-7 1,211.89 0.68 18.40 1,194.17
40-8 18,607.12 .80.00 680.00 18,007.12
39-7 16,748.59 1 ,605.23 15,143.36
39-8 21 ,544.97 57.20 997.57 20,604.60
38-8 6,102.09 680.00 5,422.09
38-9 None 2,071.26 2,071.26
39-9 None 1,968.60 1,968.60

Total 69,114.09 4,177.99 4,155.67 69,136.41

As early as 1867 the state of Wisconsin began selling olT the
land in those sections 16 which were included in the original
reservation selected in 1859, and that land is now all sold, the

last patent on any portion of it having been issued August 20,
1906.

In 1894 the sup.-eme court of the United States decided the
case of United Stales v. Thomas, 151 U. S. 577, which involved

the question whether a murder committed on section 16-40-8
was committed on the Indian reseiwation or not. There is no

statement in the decision as to the date of the murder but it

must have been after 1885, as the case arose under a statute

passed in that year. The court in its decision referred to the
treaty of 1854 in the following language, p. 582:
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"* * * By that treaty the Chippewas ceded a large por
tion of their territory, previously retained in Wisconsin and
elsewhere, and provision was made in consideration thereof
for the formation of permanent reservations for their benefit,
each to embrace three full townships, and their boundaries
to be established under the direction of the President. One
of these included the tract comprised in the Lac Court
Oreilles reservation. In the provision for these reservations
nothing was said of the sixteenth section of any townships,
and it is clear that it was not contemplated that any section
should be left out of any one of them.. Tiie land reserved was
to be, as near as possible, in a compact form, except so far as
the meandered lakes were concerned. When the townships
composing these reservations were surveyed, the sixteenth
section was already disposed of in the sense of the enabling
act of 1846. It had been included within the limits of the
reservation."

The court also pointed out that even prior to the treaty of
1854 the Indians had a right of occupancy of these lands
under a previous treaty of 1842 and ihat that right of occu
pancy was not only not defeated, but was confirmed by the
treaty of 1854. The court said, pp. 584-585:

"We, therefore, arc of opinion that by virtue of the treaty
of 1842, in the absence of any proof that the Chippewa In
dians have surrendered their right of occupancy, the right
still remains with them, and that the title and rigiit which
the State may claim ultimately to the sixteenth section of
every township for the use of schools is subordinate to this
right of occupancy of the Indians, which has, so far as the
court is informed, never been released to any of their lands,
except as it ro.ay be inferred from the provisions of the treaty
of 1854. That treaty provided for permanent reservations,
which included the section in question. The treaty did not
operate to defeat the prior right of occupancy to that par
ticular section, but, by including it in the new reservations,
made as a condition of the cession of large tracts of land in
Wisconsin, continued it in force. The State of Wisconsin,
therefore, had no such control over that section or right to it
as would prevent its being set apart by the United States,
with the consent of the Indians, as a part of their permanent
reservation. So, by authority of their original right of occu
pancy, as well as 'by the fact that the section is included
within the tract set aside as a portion of the permanent res
ervation in consideration of the cession of lands, the title
never vested in the Stale, except as subordinate to that right
of occupation of the Indians."

34
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In this decision no mention is made of the selection of 1873,
and it seems quite likely that that selection was not brought
to the attention of the court. The defendant Thomas was not

represented by counsel in the supreme court. I have en
deavored to find the original record of the case in the clerk's
office of the federal district court here but have been unable

to locate it. It seem.s quite clear, however, that if the pro
ceedings of 1873 had been brought to the court's attention,
the decision would have been different on the question of
title, for the case of Beecher v. Wetherbij, 95 U. S. 517, 525,
which is cited and distinguished in the Thomas case, would
have been directly applicable. In the Beecher case, which
came up from the eastern district of Wisconsin, it was held
that although a certain section 16 in the Stockbridge reserva
tion was subject to Indian occupancy at the time it was first
surveyed, the subsequent removal of the Indians from the
tract operated to vest title in the state without further grant,
and a patent thereafter issued upon the land by the United
States government was void. Likewise in the case of Minne
sota V. Hitchcock, 185 U. S. 373, the court approved the fol
lowing ruling of the interior department, pp. 392-393:

"That where the fee is in the United States at the date of
the survey and the land is so encumbered that full and com
plete title and right of possession cannot then vest in the
State the State may, if it so desires, elect to take equivalent
lands in fulfillment of the compact, or it may wail until the
right and title of possession unite in the Government, and
then satisfy its grant by taking the land specifically granted."

Under this rule and under the facts above slated, it ap
pears to me that the case of the Lac Court Oreilles reserva
tion docs not fall within the rule of Wisconsin v. Lane, 245 U.
S. 427 and United States v. Steams Lumber Co., 245 U. S. 436.
In those cases it was held that the grant of sections 16 to the
state for school purposes was not a grant in praesenti, but
became effective only upon the approval of the survey of the
lan-ds, and not then if the lands had been previously dis
posed of by the government; and that the treaty of 1854
(which in the Slcarns Luml)er Company case was the same
treaty we are dealing with in the present case) did constitute
a previous disposition of the lands. As to everything that
happened prior to 1873, the present case and the two cases
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just referred to are parallel. The vital point of dilTerence,
however, is that in the other two cases

"the occupancy and rights of the Indians so established have
never been terminated, but still continue" (245 U. S. 427,
433),

while in the present case the action taken in 1873 resulted in
an exchange of lands whereby Ihe Indians gave up their
rights in these sections 16 and took other lands in their place.
Under the rule above quoted, when the government thus
obtained an unencumbered title to these sections 16, the
school land grant automatically took elTect upon them and
title immediately vested in the state. It is true that the
Indians do not appear to have participated formally in the
action taken in 1873 and it is possible that in case of litiga
tion they could show that they had never acquiesced in the
transaction and had not made any such use of the substi
tuted lands as would estop them from repudiating the ex
change. The facts in that regard are not before me; but the
establishment of such a defense on the part of the Indians is
a mere possibility, and that possibility of course should not
be given any consideration in determining whether the state
should voluntarily and gratuitously make formal renuncia
tion of all claim to these lands.

The general land oflice of the United States has recognized,
unofTicially at least, that these sections 16 are not a part of
the Lac Court Oreilles reservation. I have been furnished

with a copy of a letter written by the commissioner of the
general land oflice to the Chippcwa Farm Land Company of
Chippewa Falls under date of December 18, 1918, relative to
the title to section 16, township 38, range 8, where it is stated:

"I find that the township plat of survey in question was
approved February 20, 1856. The temporary reseiwation
was made June 22, 1859, as aforesaid.
"On March 1, 1873, the Secretary of the Interior approved

the recommendation of the Commissioner of Indian AlTairs,
dated February 24, 1873, in which the permanent reserva
tion of the lands described in a list accompanying his letter
was made, and it was recommended that the balance of the
land withdrawn November 22, 1859, and April 4, 1865, be
restored to market. As the Sec. 16, described by you was
not included in the list of lands designated for a permanent
reservation, and as the Department directed the restoration
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to entry of the lands not so designated, the section in ques
tion is not included in the present Lac Court Oreiiles Indian
Reservation."

It is my opinion, therefore, that no certificate of the kind
proposed should be made. It is true that', since the state has
sold off all the lands in these sections 16, it does not now have
or claim any title to those lands, but that is solely because of
the sale by the state and not because of the decisions in the
two cases in 245 U. S.

In your original letter of September 26, to which tlie
opinion of September 27 was a reply, you asked as to the
status of the swamp lands in the Lac Court Oreiiles reserva-.
tion, as well as the 16ih section lands. This question was
reserved for further study in the opinion of September 27.
The facts set forth above, as to the history of the reservation
and especially as to the action taken in 1873, make it clear
that the swamp lands, as well as the 16Lh section lands, are
the property of the state or its grantees. The readjustment of
1873 eliminated both swamp lands and 16th section lands from
the reservation. It is therefore unnecessary to considerthe
question suggested in the opinion of Sep tember 27 as to whether
swamp lands are not fundamentally different from 16th sec
tion lands because of the nature and language of the grant; it is
sufficient to say that so far as the Lac Court Oreiiles reserva
tion is concerned, the swamp lands are not part of the res
ervation, and it would not be proper to certify to the federal
government that the state claims no title to these lands.
RMH

Automobiles — Speed Laws — Public Officers — Deputy
Sheriff—Informant against person who violates speed law
relative to motor vehicles cannot receive pail of fine.
Deputy sheriff is not entitled to reward when services

rendered are part of his oflicial duties.

November 2, 1921.

Helmuth F. Arps,
District Attorney,

Chillon, Wisconsin.

In your recent letter you inquire whether there is any au
thority for a justice of the peace to turn over a portion of the
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fine moneys paid upon conviction of a person for violaMng
the state law in respect to the speed of motor vehicles, such
division of the fine being made in consideration of the
informant's appearing and prosecuting the olTender.

In answer, permit me to say that I know of no statutory
provision which authorizes the paying of part of such fine
to an informer. Sec. 4632 does not include the offense of

violating the law in respect to the speed of motor vehicles.
You also inquire whether a deputy sheriff would be en

titled to a reward in the discretion of the court, under sec.
4632, where such deputy sheriff is not on a salary basis. You
state that the sheriff's office in your county is on a salary
basis and that all deputies are to be paid by the sheriff.

It is well established that an oflicer is not entitled to a

reward offered for the arrest or conviction of a criminal, when

the service performed is within the scope or line of the duties
of such officer. 34 Cyc. 1753; Kinn v. Mineral Point First
National Bank, 118 Wis. 537.

Sec. 4632, Stats., provides as follows:

"On conviction of any person for any offense in respect
to bribery, forgery, counterfeiting,' gambling, houses of ill
fame, obscene literature, game and fish, in case the whole or
any part of the sentence shall be a fine, a part of such fine
when paid may be awarded to the person or persons who in
formed against and prosecuted anj'^ such offender to convic
tion, in the discretion of the court."

If the duties performed by the deputy are not a part of his
official duties, then under the above ruling adopted by our
court the deputy will not be entitled to a reward. ^\fiien the
reward is offered by the sheriff under sec. 59.25, the deputy
will not be entitled to the same, for there is an expressed pro
vision in said section that "no such reward or any part there
of shall be paid to any such sheriff, his undersheriff or any
deputy."
JEM
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Charitable and Penal Institutions—Courts—Minors—It is
duty of superintendent of state reformatory to receive pris
oner committed by judge of municipal court for six months.
On question of judge's power to commit to reformatory for

less than one year no opinion is expressed.

November 2, 1921.

Board of Control.

Answering your inquiry of Octol)er 31, in which you say
two boys, George Green and Archie Ringer, were committed
to the state reformatory for a period of six months, upon a
conviction of larceny by the municipal court of Chippewa
county, beg to advise you that it is the duty of the super
intendent of said reformatory to receive the prisoners.

Sec. 54.04, subd. (4), provides:

"Whenever any person is sentenced to tlic reformatory,
the order or warrant of commitment shall authorize the offi
cer to whom it is issued to take charge of such convict and
convey him to the reformatory and deliver him to the super
intendent of that institution, who shall receive and confine
him therein until he shall be discharged by due process of law."

This statute fixes the duty of the superintendent of the
state reformatory, and it is not for him to inquire whether the
court that issued the commitment acted in conformity with
the statutes. It is not contemplated that the superintendent
of the state reformatory, or the warden of the state prison,
shall review the actions of judicial officers.
You ask for my opinion as to whether the judges of the

courts have the power to commit boys to the reformatory for
a period of less than one year.

Sec. 54.02, in part, read as follows:

"(1) Male persons not less than seventeen nor more than
thirty, * * *, of the following classes, may, in the discre
tion of the court, be sentenced and committed, * * *, to
the said reformatory * * » "

and enumerates certain classes.

Sec. 54.03 reads:

"(I) Except as provided in subsections (2), (3) and (4),
the sentence of any person belonging to either of said classes
one or two shall be for a specific term, not less than one year.
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within the limits of imprisonment prescribed by law for the
offense of which he is convicted, which term shall commence
at the time prescribed in section 4733 for the commencement
of terms of sentence to the state prison."

The attorney general has no supervisory authority over
courts of criminal jurisdiction, nor am I advised of any
supervisory authority of the state board of control over such
courts. Administrative officers of the government without
specific supervisory authority over judicial officers, in such
circum.stances, would be indulging in an idle proceeding by
writing opinions with respect to the power of judges of such
courts to commit offenders to designated institutions. I • • "id
trust you will therefore excuse me from expressing any
opinion on the last question of your letter.
WJM

•f.'

Counties—Education—County Aid to Blind—County
board m ay be compelled by mandamus to appropriate money
for blind person, under sec. 47.09, after state bureau for care
of blind has fixed amount to which he is entitled.

November 2, 1921.
Miss Elizabeth V. MacCarthy, Acting Director,

State Bureau for the Care of the Blind,
Milwaukee, Wisconsin.

You inquire whether the provisions of sees. 47.08, 47.09
and 47.10, as amended by ch. 579, laws of 1921, are man
datory and whether the counties can be compelled to levy
the tax provided therein.

Sec. 47.08, prior to the amendment in said ch. 579, laws
of 1921, provided that certain persons therein described who
were blind or blind and deaf "may, in the discretion of the
county board," receive from the county in which such persons
reside a certain benefit. This was amended by striking out
the words in quotation above, and inserting in place thereof
the word "shall." It now provides that such persons

"shall receive from the county in which such person or per
sons are resident, a benefit of not to exceed one hundred and
fifty dollars per annum if blind and not to exceed three hun
dred dollars if both blind and deaf."
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Subd. (b) of said section, which contains a similar pro
vision, has been similarly amended.
There has also been added a new paragraph to said sec.

47.08 designated "(c)," which reads thus:

"The benefits provided for in paragraphs (a) and (b) shall
be paid at such times, in such manner and am.ounls and for
such period of time as the state bureau for the care of the
blind, shall, from time to time, determine as most likely to
assist in the rehabilitation of such blind or blind and deaf
persons."

The amount to be given to the persons who are entitled to
the benefit is determined under this new section by the state
bureau for the care of the blind, while under the statute as
it existed prior to the amendment the amount of the benefit
given was in the discretion of the county board. The statute
as amended has a mandatory significance, and is clear and
explicit, and is not open to construction. After the state
bureau for the care of the blind has fixed the amount that

persons are entitled to under this statute, the county board
will be compelled to appropriate the money for such purpose.
If the county board fails or refuses to do so, it may be manda-
muscd.

JEM

Dairy and Food—Condcnsaries and Canneries—Public
Officers—Dairy and Food Commissioner—Wisconsin Slaiules
—Scope or meaning of statute is not changed by adminis
trator's rules, or by his definitions of statutory terms. Such
definitions are not binding upon courts.
"Condcnsary" and "canning factory" are popular terms

rather than technical; they have no peculiar meaning in law
and in construing sec. 14106-5 they should be so read, under
subsec. (1), sec. 4971, Stats.
Cucumber salting station is not "canning factory" under

sec. 14106-5, Stats.

November 3, 1921.

J. Q. Emery,
Dairy and Food. Commissioner.

Sec. 14106-5 provides, among other things, that after
April, 1920,
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"no person, firm or corporation shall operate a condensary
or canning factory in this state, without first obtaining a
license therefor from the dairy and food commissioner, as
hereinafter provided. Such licenses shall be granted under
such reasonable rules and regulations as the dairy and food
commissioner may, from time to time, prescribe."

Your predecessor promulgated rules and regulations under
which such licenses are granted and there defines the words
"canning factory" as used in said section. You inquire if this
definition is binding on the courts. You are advised that it is
not binding upon the courts. The dairy and food commis
sioner has no power, by definition or otherwise, to extend or
limit the scope of this or any other statute. Should the stat
ute come before the court, its meaning will be ascertained
entirely from the language used by the legislature. The
dairy and food commissioner may fix or define the meaning of
terms used in his rules and regulations as the legislature may
and often has defined the words which it uses, but such legis
lative definitions are binding only as to the statutes to which
they relate and do not in any degree change the general or
ordinary meaning of those words. So, too, a testator may
attach his oavii meaning to sepecified words of his will, and so
may parties to a contract to the provisions of their agree
ment. Governmental and business and cable codes are made
in that way. The definitions set up in your lules and regula
tions merely explain the language there used, but in no sense
fix the meaning of the statute.

In this connection you call attention to the statutoiy
definition of "canned meat," "potted meat," "canned fruit,"
and "canned vegetables" in sec. 4601-4a. Such definitions
are to be considered in determining the legislative intent in
requiring that a license must be granted for the operation of
every condensary and canning factory, and they tend to sup
port the construction which your department has put upon
the law.

Subsec. 1, sec. 4971 applies to the construction of every
Wisconsin statute, but it is our opinion that the first part of
said subsection is the one which applies to this particular
statute. The statute of construction lays down the rule for
ascertaining the meaning' of a Wisconsin statute:

"All words and phrases shall be construed and understood
according to the common and approved usage of the. Ian-
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guage; buL technical words and phrases and such olliers as
may have acquired a peculiar and appropriate meaning in
the law shall be construed and understood according to such
peculiar and appropriate meaning."

It is our understanding I hat condensary and canning
factory are popular terms rather than technical words. We
do not find they have acquired any peculiar meaning in the
law. No decision has been found which construes either of

those terms. We think they have by common use come to
generally mean manufacturies which turn out food products
that have been sterilized and placed in sealed containers.
Unless a portion at least of the product of the factory is
sterilized and canned; the establishment is not a condensary
or canning factory within the meaning of said sec. 14106-5.
If the sole business consists in the picking of food products, it
is not a canning factory, and for stronger reasons we believe
that this statute does not apply to a person who puts cu
cumbers in brine in open barrels or casks upon a platform
outside of any building where the cucumbers remain until
fermentation has taken place and the barrels or casks arc
then transported to a pickle factory or pickling establish
ment and the pickles washed and repacked. Such a person is
not required to obtain a license as the operator of a con
densary or canninc factory.
EEB

Education—Vocational Education—In city of less than
5,000, establishment of vocational school is optional with
school board, but such school, once established, cannot be
abolished either by school board or by common council.

November 3, 1921.
George P. Hambreciit, Director,

State Board of Vocational Education.
Subsecs. (1) and (2), sec. 41.15, Stats., provide that in

cities of over five thousand there shall be, and in cities of less
than five thousand there may be, a local board of vocational
education, whose duties it shall be to establish, foster, and
maintain vocational schools. The board is to be composed of
the city superintendent of schools, if any (otherwise, an-
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other designp.led' otricer), together with four members ap
pointed by the local board charged with the supervision of
the schools. In the city of New London, which has less than
five thousand population, a board of industrial education was
established about a year ago, and the city council has now
concluded that the board and the vocational school should

be abolished, and has passed the following resolution:

"That it is the sense of the Council that the Vocational
School be discontinued and that the members of the Voca
tional School Board be requested to resign."

Upon these facts, you inquire whether the city council has
any authoi'ity to discontinue the vocational school or to
request the resignations of the board members, and whether
a vocational school, once established in a city of less than five
thousand population, may be legally discontinued, so long as
there are any pupils to be taken care of by it.

It is my opinion that the city council has no authority
either to discontinue the school or to compel the resignation
of the members of the board as a means of discontinuing the
school. The original establishm.ent of a local board of in
dustrial education in cities of less than five thousand rests in

the discretion of the school board of the city, not the city
council. See subsocs. (1) and (2), sec. 41.15; also sec. 41.21,
and IX Op. Atty. Gen. 490. Once the board is created, it
must proceed to eslahlish and thereafter to maintain a voca
tional school. Sec. 41.15, subsecs. (1) and (9). Subsec. (10)
provides that the board shall have exclusive charge and con
trol of the schools established by it. Nowhere in the statute
is the common council given any function to perform with
reference either to the establishment or to the maintenance

of the school. Even as to the raising of m.oney for its support,
the board of industrial education is the sole judge of the
amount required, within statutory limits, and when it has re
ported its determination to the common council, the latter
must levy a sufficient tax to meet the requirem.ent; and when
the money is collected, it must be expended under the sole di
rection of the board. Sec. 41.16. From these provisions of the
statutes, it seem.s very clear that the existence of both the board
of industrial education and the vocational schools themselves

is entirely free from the control of the common council.
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As to the matter of requesting the resignation of the mem
bers of the board, I may point out that the common council
has power, under sec. 17.12, subsec. (1), par. (c), to remove
all appointive oflicers, for cause, but that, of course, relates
to cases of personal unfitness to hold the position, and has no
bearing on the question of abolishing the board. Even if all
the members of the board were removed by the council for
cause, it would be the duty of the local school board to fill
the vacancies thereby created, and the industrial education
board would continue to exist.

Your fuilhcr inquiry whether a vocational school, once
established in a city of less than five thousand, may be legally
discontinued so long as there are pupils to be taken care of,
raises the question whether any local officer or body what
ever has the power to discontinue these schools. I have
already pointed out that no such power is lodged in the com
mon council. It is equally clear that the local board of in
dustrial education has no such power, since sec. 41.1'), sub-
sec. (1), makes it the duty of that board to foster and main
tain, as well as establish, vocational schools. Failure to main
tain a school once established would be a violation of this duty.
The only other local body which could conceivably have

the power to abolish the schools is the school board. The
argument might be made that since that board has the dis
cretionary power to establish a board of industrial education,
it is thereby vested with implied power to abolish that board
and the vocational school established by it. It is true that as
to public offices, pure and simple, the general rule of law is
that a city or other governmental subdivision which has
power to create an office has the power to abolish it. See
Note, 20 Ann. Gas. 239. But the law we are now dealing with
provides for something more than the mere creation of an
office; it gives the local authorities an option as to the estab
lishment of a new educational system. It is the rule in Wis
consin that under such circumstances the power of the local
body is exhausted by exercising the option, and it has no
power to rescind its action. Holl Lumber Co. v. Oconlo, 145
Wis. 500, 506-507; Stale v. Sawyer County, 140 Wis. 634;
Northern Trust Co. v. Snyder, 113 Wis. 516, 531-533.

Furthermore, even the members of the board of industrial
education are not officers of purely local creation; their
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ofiice is created by statute and the local authorities in cities
of less than five thousand are simply given discrelion to de
termine whether the statute shall take effect in their com

munity or not. It will be noted that the statute prescribes
a two-year term of office for the members of the l)oard except
the members initially appointed, who are to serve one year.
In either case the term is computed from the first day of
January of the year in which the appointment rs made. If,
as you state, the board in question was created about a year
ago, the terms of its original members expired January 1,
1921, and the terms of its present members will not expire
until January 1, 1923. Their term being thus fixed by statute,
the local authorities could not, in any event, abolish the
office until that statutory term has expired. Wilson v.
Ballon, 09 S. E. 163 (Ga.). But, entirely aside from this
matter of the term of office, I am satisfied, upon the author
ity of the cases above cited, that the local school board,
having once adopted the vocational school system by ap
pointing a local board of industrial education, has no power
to abolish either the system or the board so appointed.
RMH

Education—Vocational Education—Minors—Girl under 18

who refuses to attend school as required by sec. 40.73,
subsec. (3), is delinquent within meaning of sec. 48.01, sub-
sec. (1), par. (b); her case is within jurisdiction of juvenile
court.

November 5, 1921.

George P. Hambrecht, Director,

State Board of Vocational Education.
In your letter of October 27 you ask what steps can be

taken by local authorities to compel a girl between seventeen
and eighteen years of age to attend school, as required by sec.
40.73, subsec. (3), Stats., or to impose a penalty for her
failure to do so.

Sec. 40.73, subsec. (3), Stats. 1921, provides thai, under
the circumstances therein named, every person

"must either attend some public, private, or parochial school
at least half time, or attend the vocational school half time,
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* ♦ * for at least eight hours a week until the end of the
term, quarter, semester or other division of the school year
in which he is eighteen years of age * *

Under sec. 4971, subsec. (2), the word "he" in this section

covers females as well as males.

Notwithstanding the mandatory language of sec. 40.73,
subsec. (3), no penalty is provided for its violation. It seems
to me, however, that the case comes within subd. (b),
subsec. (1), sec. 48.01, which defines a delinquent child as
including

"any girl under the age of eighteen years * * ♦ who violates
any law of this state, the penalty for which is not imprison
ment in the slate prison, ̂  ♦ or who is habitually truant
or habitually insubordinate in any school."

Sec. 48.08 provides that any child found delinquent may be
committed to an industrial school or placed on probation.
Under the decision of our supreme court In re Alleij, 182

N. W. 360, decided last April, it is somewhat doubtful
whether the girl in the instant case is "habitually truant."
The court said {p. 362):

"* * * The statute does not define the words 'habitually
truant.' We think the evidence comes far short in this case
of establishing the sort of 'habitual truancy' upon which a
finding of deliiujuency may be based. It must be borne in
mind that the habitual truancy which amounts to delin
quency is a refusal to attend school in defiance of parental
authority. It is the intention and purpose of the statute that
the child shall not be held a tiTiant except in cases whci^e the
parent is unable to compel compliance by his child with the
provisions of the compulsory school attendance law."

Perhaps this language of the court is not applicable to the
present case, for the reason that the court was dealing with
subsec. (1), sec. 40.73, which makes it the duty of the parent
to see that the child attends school, while subsec. (3), with
which we are now dealing, casts the duty upon the child her
self. It would seem that under subsec. (3) a child who refuses
to attend school is truant without regard to any action or
inaction on the part of the parent. However that may be, I
believe that even if the words "habitual truant" do not apply
to the case, the words
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"who violates any law of this state, the penalty for which is
not imprisonment in the state prison,"

do apply. The case may, therefore, be treated as a delin
quency case, to be dealt with by the juvenile court.

It is possible, also, that sec. 4635, Stats., which prescribes
a penalty of not more than one year in county jail or a fine
not exceeding 3250 for conviction of

"any ofl'ense the punishment of which is not prescribed by
any statute of this state,"

would apply to the present case. That raises the question
whether a statute such as sec. 40.73, siibsec. (3), which, al
though mandatory in terms, does not expressly make its viola
tion a crim.e, can be held to create an "offense" within sec.
4635. Even if that statute were held applicable, however, the
proceedings would be under the juvenile court act and would
not dilTer from the proceedings I have already suggested
under that act; hence it is unnecessary to determine whether
the case falls within sec. 4635. In refusing to comply with
sec. 40.73, subsec. (3), the girl certainly "violates a law of
this state," within sec. 48.01, subsec. (1), par. (b), even
though she may not be committing an "offense" within
sec. 4635.

RMH

Intoxicating Liquors—Prcscripiions—DxQX. part of Regu
lations 60 of treasury department, bureau of internal revenue,
which prohibits prescribing of beer by physician is not lawful
regulation. Under definition adopted by ch. 441, Laws 1921,
it did not become part of law of Wisconsin.

November 5, 1921.

Theodore G. Lewis,

District Atiorneij,
Madison, Wisconsin.

You request my opinion, in view of the recent regulations
on the part of the federal government, with respect to issuing
of permits for the prescribing of beer for medicinal purposes,
as to tlie effect of the Severson law of this state with reference

to the legality of such permits in Wisconsin.



1072 Opinions of the Attorney-General

Cli. 4il, Laws 1921, referred to in your letter as the
Severson law, defines the national prohibition act, in subd
Cn), subsec. (1), sec. 1, as

"Title II of the act of congress enacted October 28, 1919,
commonly known as the 'Volstead Act' and includes any
amendment to the same and lawful regulations thereunder."

In an opinion given to the legislature on June 8, 1921,
this provision of the Wisconsin prohibition enforcement act
was considered. We then stated:

"* * * When we come to consider how far the bill actually
does go, we find the 'national prohibition act' rather am
biguously defined as being the Volstead act and 'any amend
ments to the same and lawful regulations thereunder.' This
reference to amendments and regulations may mean those
which have been heretofore enacted, or may include fuUire
amendments and regulations. For the reasons already
stated, I believe that if the bill is enacted, it cannot consti
tutionally adopt as the law of Wisconsin any future amend
ments or regulations that may be enacted by the federal
authorities, and, therefore, that the ambiguous language I
have just referred to will necessarily be construed b}'' the
courts as applying only to the Volstead act in its present
form and the regulations now existing thereunder. So con
strued, the bill, in my opinion, is valid." *

Subsec. (9), sec. 1 of the Wisconsin prohibition enforce
ment act reads:

"Physicians^ prescriptions. Prescriptions for intoxicating
liquors maj' be issued only as provided in the 'National Pro
hibition Act,' by physicians holding a permit under this
chapter, provided, that no licensed physician shall issue any
prescription for intoxicating liquor for the use of any minor
unless he shall at the same time deliver to the parent or
guardian of said minor a certificate in writing stating that
in his judgment intoxicating liquor is necessary for the health
of said minor. Provided, further, that said liquor cannot be
obtained except ujion presentation by said parent or guardian
of said minor of said certificate attached to said prescrip
tion."

The language beginning with the word, "provided," above
quoted, was added to ch. 441, Laws 1921, by the revisor's bill
known as ch. 590, in sec. 118.

*Page 648 of this volume, at page 655.
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From a consideration of the foregoing provisions of the
Severson act and the definition of the national prohibition act
therein adopted, as construed by the opinion of this de
partment of June 8, 1921, above quoted, it appears that the
Severson act adopted as the law of Wisconsin the Volstead
act, with the amendments and lawful regulations that were
in force on June 30, 1921, the date the Severson act became
effective.

Referring to Regulations 60 of the treasury department
bureau of internal revenue, which were then in effect, we find
the following in art. II:

"Sec. 2. On and after January 17, 1920, the kinds of in
toxicating liquors enumerated below may be m.anufactured,
sold, bartered, transported, imported, exported, delivered,
furnished, purchased, possessed, and used for nonbeverage
purposes as indicated below, but only under the conditions
and requirements hereinafter provided:
"(a) Distilled spirits (alcohol, whisky, rum, brandy, etc.)

and wines manufactured as provided by Article IV hereof:

"3. By physicians in the practice of Iheir profession.
(See Article XII.)

'* * *

"(rf) Intoxicating liquor, such as beer, ale, porter, or wine,
produced as provided in Article VI: _

"(1) In the manufacture of beverages containing less
than one-half of one per centum of alcohol by volume
under the procedure outlined in Article VI: Provided,
however, that intoxicating liquors produced for this pur
pose may not be exported."

Therefore, under the regulations adopted by the proper
federal authorities and in force on and after January 17,
1920, provision was made for prescribing distilled spirits and
wines by physicians in the practice of their profession, but no
such provision was made for intoxicating liquors, such as
beer, ale and porter, the use of the same for nonbeverage pur
poses being expressly limited to the conditions and require
ments set forth under sec. 2 {d) (1) above quoted. This ruled
out the prescribing of beer by physicians for medicinal pur
poses, and if it was a lawful regulation under the Volstead act,
beer cannot now lawfully be prescribed by physicians in their
practice in Wisconsin without violating the Severson act,
although such prescribing of beer pursuant to the recent



1074 Opinions of the Aitgrney-General

regulations, approved October 24, 1921, by the secretary of
the treasury, which amended federal Regulations 60 would
not constitute a violation of the national prohibition act.
The sole question for consideration is: Were Regulations 60

lawful regulations under the Volstead law? If the regulations
were lawful, the Severson act prohibits the prescribing of beer
for medicinal purposes by a physician in his practice. If they
were not lawful, there is no state law pi'ohibiting the pre
scribing of beer by a physician holding a permit under ch.
441, Laws 1921.

The Volstead act, Title II, sec. 1, defines the word "liquor"
to include beer. Sec. 6, Title II of the Volstead act reads:

"No one shall manufacture, sell, purchase, transport or
prescribe any liquor without first obtaining a permit from
the cornmissioner so to do, except that a person may, wilhoul
a permit, purchase and use liquor for medicinal purposes when
prescribed by a physician as herein provided" * * *

Sec. 7 of said Title II further provides:

No one but a physician holding a permit to prescribe
liquor shall issue any prescription for liquor. And no physi
cian shall prescribe liquor unless after a careful physical
examination of the person for whose use such prescription is
sought, or if such examination is found impracticable, then
upon the best information obtainable, he in good faith be
lieves that the use of such liquor as a medicine by such per
son is necessary and will afford relief to him from some known
ailment. Not more than a pint of spirituous liquor to be
taken internally shall be prescribed for use by the same
person within any period of ten days and no prescription
shall be filled more than once."

It will be seen from the foregoing sections of the Volstead
law that the purchase and use of liquor for medicinal pur
poses, when prescribed by a physician in the manner above
set forth, is excepted from the prohibition of the statute, and
the only limitation as to quantity placed by the law itself
upon prescribing liquor is upon spii'ituous liquor, none being
placed upon the prescribing of beer.

I conclude, therefore, that Regulations 60, in so far as the
same prohibited the prescribing of beer by a physician in his
practice for medicinal purposes after a careful physical ex
amination, or in the event of such examination being im-
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practicable, upon the best information obtainable in good
faith, believing that the use of such beer as a medicine by the
person prescribed for is necessary and will afford relief from
some known ailment, was not a lawful regulation, and there
fore, under the definition adopted by ch. 441, Laws 1921,
that part of Regulations 60 was no part of the national pro
hibition act and did not become a part of the law of Wisconsin.

Unquestionably, while the federal authorities could not
prohibit the prescribing of beer by a physician in the manner
above described, it was within the power of the federal pro
hibition commissioner and the secretary of the treasury to
limit the distribution of liquors for medicinal purposes in such
manner as would avoid abuses and prevent persons obtain
ing liquors that might never be required for medicinal pur
poses. The recent federal regulation which limits the quan
tity of beer that may be prescribed at one time for use by the
same person to two and a half gallons is a lawful regulation
under the Volstead act, and I m.ay answer your question,
therefore, by saying that where a physician holding a permit
under ch. 441, Laws 1921, and holding a federal permit to
prescribe liquor, prescribes for a single patient for use by such
patient only, two and a half gallons of intoxicating malt
lic|uors such as beer, neither federal nor state law is violated,
if the physician" before writing such prescription, has made a
careful physical examjnation of the person for whose use the
prescription is sought, or in the event such examination is
impracticable, has m.ade the prescription believing in good
faith from the best information obtainable, that the use of
such liquor as a medicine by such person is necessary and
will afford relief to him from some known ailment.

As was said by the attorney general of the United States,
subject to this limitation, the prescribing of liquor has been
committed, not to the judgment of the commissioner and the
secretary of the treasury, but to the professional judgment of
the physician, and the intention of the law was to leave the
physician unfettered by governmental control, except as here
inbefore stated, subject to be dealt with criminally and by
revocation of his permit if he acts in bad faitn.
WJM
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Bridges and Highwaijs—Width of highway by mere user
is not fixed by statute or legal presumption but extends on
both sides of traveled track far enough to satisfy needs of
travel; its width is question of fact ascertained in accord with
rule above stated.

November 8, 1921.
C. E. Lovett,

District Attorncij,
Park Falls, Wisconsin.

It appears from your letter of November 4, 1921, that a
portion of state trunk highway No. 70 was established by
user (that is to say, there is no evidence of dedication or of an
order laying out the same), and that the county highway
committee is fitting this particular part of said highway for
travel, or at least clearing a way four rods wide, which is in
excess of the width heretofore used. The owner of the ad
joining lands asks damages for the land taken and the timber
cut outside of the strip heretofore used for travel.

"He takes the position that the limils of the whole highway
was the traveled portion thereof and possibly in addition
thereto such space as might be required for one team to pass
another, and leases that opinion on the cases of Neale v. Stale,
138 Wis. 484, Strieker v. Reedslmrg, 191 Wis*. 457, and Bart-
Ictt V. Beardmore, 77 Wis. 536."

You express the opinion that the committee is wrong in its
assumption that a road four rods wide was established by a
mere user. We agree with that opinion.
Highways laid out by order of the town board are presumed

to be four rods in width where the order is silent on that

point. State v. Hague, 71 Wis. 384, 389; Otwcll v. Travis, 140
Wis. 547, 552. In such case that presumption arises because
of the provisions of the statute. Sec. 1264. The authorities
seem to indicate that a like presumption arises where the
highway is created by dedication (Barlletf v. Beardmore, 77
Wis. 356, 364), but it is not necessary to express any opinion
on that point in this case because no dedication appears to
have been made.

Where the highway is merely by user, the law under which
the width of such highway is to be determined is laid down in
the decisions you cited. Such highway is not confined strictly
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to a single traveled track; there may be two traveled tracks;
but if there is only one, the public right extends sufliciently
outside of such traveled track to make the highway answer
the public need. Justice Marshall in rendering the opinion for
the court in Illinois Steel Co. v. Jeka, 123 Wis. 419, 433, said:

♦ jY highway by user, is not confined to the wagon
path. It is deemed to extend on either side thereof sufTicient
to satisfy the needs of the public for such liighway. Under
some circumstances, it might be held to extend to the full
width of a legal highway." Citing Barilett v. Beardmore, 77
Wis. 35G; Randall v. Rovelstod, 105 Wis. 410; and Elliott,
Roads & Streets, sec. 174.

The question is therefore a mixed one of law and fact.
If the highway authorities go outside of the boundaries of
the highway as established by user, they are taking private
property for public use and the owner thereof is entitled
to compensation. Such act on their part constitutes a
widening of the highway, and if it cannot be obtained by
bargaining with the owner, it could only be lawfully ac
quired by condemnation.
EEB

May I commend the admirable request you submitted for
this opinion? WJien a district attorney submits a clear and
concise statement of facts followed by his o\yn conclu
sions and the authorities upon which they are based it is
very helpful to this ofllce.
WJM

Public OJJicers—Board of Trustees of Countij Inslitulions—
Tuberculosis Sanaioriums—Superintendent of county sana
torium should be chosen as ex ofTicio secretary of board of
trustees of county institutions.

November 9, 1921.

Board of Control.

In your letter of November 8, you inquire whether the
superintendent of a county sanatorium must act as ex
ofTicio secretary of the board of trustees, in view of par. (5),
sec. 46.18, Stats., reading as follows:
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"The trusLees shall organize by the election of a president.
The superintendent of the institution shall be ex ofTicio sec
retary of the board."

There seems lo be no room for construction of this lan
guage. It is our opinion that the superintendent of such a
county institution should in ah cases be chosen as the ex
officio secretary of the board. We see no objection, how
ever, where the person selected as superintendent is not
qualified to discharge the duties of secretary, to permit him.
to have an assistant. The assistant secretary can do detail
and clerical work for the secretary but cannot act in any
official capacity, if such plan is adopted.
WJM

Courts—Indigent, Insane, etc.—Administrative officer
must comply with commitment to hospital for insane until
it is set aside by court in proper proceeding.

November 9, 1921.
Honorable M. J. Tappins, Secretary,

Board of Control.
Under date of November 4 you have submitted to this

department a letter from Dr. Adin Sherman, superintendent
of the northern ho.spilal for the insane, and the copy of the
commitm.ent of Brunislawa Marshall to said institution by
the judge of the m.unicipal court of Kenosha county. Dr.
Sherm.an raises the question whether a woman who is af
flicted with syphilis in its communicable stage may be le
gally comm.itted to said institution for treatment for her
syphilitic condition. You submit this question to this de
partment.

Sec. 1417/n, subsec. 5, Stats., contains the following:

"Any such person who ceases taking treatment before the
infectious or communicable stage of such disease has passed,
or who, having been informed by any licensed physician that
he is afflicted with such diseases or either of them in the in
fectious or communicable stage, refuses to take treatment
therefor, m.ay upon complaint, be com.mitted by the judge
of any court of record to any county or state institution
where proper care will be provided and where the necessaiy
precautions will be taken to prevent the spread of such dis-
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ease, upon due proof of the acts hereinbefore specified. Com
plaints hercunder shall be made by the stale health officer
or any deputy state health olficer and notice thereof shall be
given to the person complained against as provided in sub
section 2 of section 1416-6 of the statutes. The period of
such commitment shall not extend beyond the lime when the
disease is no longer infectious or com.municablc, or beyond
the time when other provisions satisfactoiy to the state
board of health are made for suitable treatment; the certi
ficate of the stale health officer or deputy state health ef-
ficer making the complaint being prima facie evidence of
either of such facts."

Under this provision, of the statute, a judge of a court of
record has the power to commit a person afllicled as the one
in question to the northern hospital for the insane. The
copy of the commitment does not disclose that the complaint
was made by the state health officer or any deputy slate
health officer, nor does it disclose that the notice was given
as required by statute. If, however, it is a fact that the
statutory provisions were complied with, although no re
cital is made of it in the com.milment, the judge had juris
diction of the case. There is nothing to indicate that the
judge did not have jurisdiction. The only course open to
the superintendent or to the board of control is to comply
with the sentence or the commitment of the court, but if it
is desired to raise the question of the legality of said com
mitment, application should be made to the court for that
purpose. The administrative officers of the state are bound
by the action of the court until it has been set aside in a
proper proceeding.
JEM

Agriculture—Labels—^If inspection tag adopted by de
partment of markets for branding potatoes meets depart
ment's requirements for official certificate of inspector when
without serial number, such number need not be affixed to
each sack of potatoes.

November 10, 1921.

Edward Nordman, Commissioner,

Department of Markets.
You inquire, in your letter of November 7th, whether

it is
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"necessaiy that the department's inspection tag on each
sack of potatoes have upon it the serial number of the in
spector who made the inspection"

and state that

"the situation is that in case of a shipment of potatoes, a
certificate—signed by such inspector—is ordinarily tacked
in the car. The official tag is also put on each sack in the
car, but it would be veiy^ impracticable to demand the num
bering of cverj'" tag, inasmuch as there are 240 to each car,
and 12,000 cars to be inspected this season."

Sec. 1495-11, Stats., provides:

1. "The department, as a means of enforcing the standard
for the grade or other classification of any food product or
farm product or for any receptacle therefor, may require any
such product or receptacle to bear the ofTicial certificate of
an inspector licensed under section 1495-12."

Sec. 1495-23 provides:

1. "The department may adopt such measures and make
such regulations as are necessaiy^ and proper for the enforce
ment of the provisions of sections 1495-1 toT495-30, in
clusive."

Ch. 571, laws of 1921, which comprises the marketing law,
has not prescribed the form or substance of the ofTicial cer
tificate of an inspector licensed under sec. 1495-12. It is
therefore competent under the authority of the section last
above quoted for the commissioner of m.arkets to prescribe
the form of the official certificate of a licensed inspector, if
indeed such power would not be implied necessarily from the
other provisions of the law.
As the law provides that the com.m.issioncr m.ay require

any product to bear the official certificate of a licensed in
spector, and inasm.uch as you have required by general
order No. 1, as am.ended by amendments 1, 2, and 3 of
August 29th, Septem.ber 16th and October 3, 1921, respec
tively, that potatoes shall bear the official certificate of an
inspector licensed under sec. 1495-12, 3'our order and the
law will be complied with if the product bears such certifi
cate. Where the potatoes are sold in sacks, the official certif
icate of an inspector licensed under sec. 1495-12 which you
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have prescribed, affixed to the sack, is a compliance with the
regulation and the statute requiring the product to bear such
certificate. If a part of your requirement for the oflicial
certificate is that it bear a serial number, your question must
be answered in the affirmative. If the requirements for an
official certificate which you have prescribed do not provide
a serial number as a part of the certificate, your question
is answered in the negative. If the tag referred to in your
letter is merely another form of the official certificate, it
would comply with the intent of the statute. If it is not in
itself an official certificate complying with the requirements
that you have adopted and prescribed, affixing such tag
would not be a compliance with the statute and the orders
herein referred to.

WJM

Criminal Law—Requisitions—Affidavit accompanying ap
plication for requisition for embezzlement under subsec. 3,
sec. 3315, Stats., should state that there were outstanding
claims for labor and materials to persons entitled to lien,
not in dispute, and that accused used money for other pur
poses.

Application should contain copy of all material statutes.
If charge is obtaining property by false pretenses, affi

davit should specifically allege that representalioiis were
false and known to be so by accused.

November 14, 1921.

Thorwald M. Beck,

District Attorney,
Racine, Wisconsin.
In re State v. Nielsen:

Your letter of November 10 reached me Saturday just
before 1 left the office. I take it that you are now relying,
at least in part, upon subsec. 3, sec. 3315, Stats. If that is
the case, it occurs to me that you ought, in your certificate,
to copy that subsection, as well as the section of the statutes
that you liave copied.
You should also copy, I believe, ch. 289, laws of 1921, in

so far as the same is applicable.
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Further than this, I feel that the affidavit of Mr. Rowland
is still insufficient to show a violation of this subsection. He
should slate definitely, not only llial Nielsen embezzled and
converted to his own use these special assessment certificates,
but should further state that there were at that time out
standing claims owing by said Nielsen for work, labor and
materials to persons entitled to a lien under ch. 143, Stats.,
and that he used such special assessment certificates for
some purpose, naming the purpose, other than the payment
of such claims, and that such claims were not in dispute.

It may be that Nielsen was guilty of obtaining properly
by false representations. If you intend to charge him with
that, of course your complaint and warrant should name that
offense, as well as Ihe other papers all through. In addition
to that, the affidavit by Mr. Rowland, in such event, should
specifically state that the representations by Nielsen that
Rowland was ill and unable to be present personally, but
that the sale was with his consent and authority and for
the purpose of paying labor claims then due were false and
fraudulent and known by said Nielsen to be false and un
true, or something in substance like that.
WWG

Bridges and Highways—Municipal Corporatioris—Cilies—
Street bridge, in city of 4th class, upon both state trunk
highway system and county system of prospective state
highways, cannot be built under state aid law if abutting
lots are valued over SIO per front foot.
Such bridge may be erected under federal aid law, but

city is powerless to initiate proceedings.
County board is authorized but is not obliged to aid in

constructing such bridge by sec. 1317m-5, subsec. 1, par. (a).

November 14, 1921.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

A city of 2,000 population in your county makes applica
tion to the county board for aid in construction of a con
crete bridge situaled within said city, and forms a part of the
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county system of prospective state highways and the state
trunk highway system. You call attention to par. (d),
subsec. 1, sec. 1317m-3, of the statutes relating to street
frontage valuation, and say:

"The specific question is: Can the county of Kewaunee
appropriate money for the construction of a bridge on a
county system, of prospective state highway, \yhich bridge
lies entirely within a city of 2,000 inhabitants, if the valua
tion of property immediately abutting on each side of said
bridge or on the street leading thereto is upwards of $10.00
per front foot?"

The county board has power to grant such aid but cannot
be coerced into doing so by the city. This office has repeated
ly advised that counties may aid in constructing any road or
bridge and is given authority so to do by the part of sec.
1317m-5, Stats., which reads:

'T. (a) The county boards are given authority to con
struct or improve, or aid in constructing or improving any
road or bridge within the county."

See VII Op. Atty. Gen. 272; VIII Op. Atty. Gen. 353,
425.

But as before stated, the county is not obliged to aid in
every instance. In 1917 the legislature directed the county
boards to extend the county system of prospective state
highways by adding thereto

"such roads and streets in all incorporated cities as directly
connect the ends of the road" (sec. 1317/71-3, subsec. 1, par.
(c), Slats.)

already on the system, and declaring such streets when so
added to be a part of the system and "eligible to improve
ment under the terms" of the state aid act, with a limitation
that only such streets so added should be eligible to im
provement under that act as had an average assessed valu
ation of less than $10 per front foot of lots abutting thereon.
As the law stood after the adoption of said amendment,
towns, cities, and villages, by taking the initiative and pro
viding funds for their share of the costs of any part of the
county system or prospective stale highways were enabled
to coerce the county into appropriating the county's share
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of the cost of such improvement and of having the work
done.

Streets on said system which had a properly frontage
valuation of more than §10 per front foot formed part of the
system, in only a limited sense. For the improvements of
such streets the city had no power to compel the county to
act. If the county granted aid to the city for improving
those streets of such county aid was voluntaiy.
Turning now to the federal aid for the improvement of the

state tnmk highway system, we find that a different rule
applies for determining city streets which may be im.proved
with county, state and federal aid.

"The state trunk highway system shall be laid out ex
clusive of every street and road in a place having a popula
tion of twenty-five hundred or more * * * except that por
tion of any street or road along which the houses average
more than two Imndred feet apart in any platted block, or
equivalent distance." Subsec. 1, sec. 1313.

This bridge being part of the state trunk highway system,
may be built with county, state and federal aid, but the in
itiative for such building is not with the city. It rests with
the stale or the county.
The conclusion, on the whole in this matter, is that the

city cannot compel the county to aid in building this bridge,
and that the bridge cannot' be built and is not eligible to
construction under the slate aid highway system, but may
be built under the federal aid act; and, furthermore, the
county board may if it deems it wise appropriate money for
the construction of said bridge.
EEB

Appropriations and Expenditures—Words and Phrases—
When order for goods has been given and accepted "indebted
ness" has been "incurred" within meaning of subsec. (5),
sec. 20.77 Stats.

November 14, 1921.
Honorable Edward A. Fitzpatrick, Secretary,

State Board of Education.
In your letter of November 9 you state that a question has

arisen with reference to my opinion to you under date of
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September 24,* as to Liie meaning of tlie plirase "indebtedness
incurred under Ihe authority of such appropriation or bal
ance," as contained in subsec. (5), sec. 20.77, Stats. The
question is whether the indebtedness is incurred when print
ing or something of that sort is ordered, or whether it is in
curred when the goods ore delivered, or when the indebted
ness becomes due.

This question seems to me to be pretty well settled by
the courts.

"Where a city enters into a contract to pay a sum of
money when certain work [waterworks] shall be done and
accepted, the obligation thereby assumed will constitute a
debt, within the meaning of the constitutional limitation of
its power to incur indebtedness. Such indebtedness will be
regarded as having been incurred from the date of the con
tract, and not postponed to the time of the completion and
acceptance of the work." Culbertson v. Fullon, 127 111. 30,
quoted with approval in Eaiies v. Wells, 94 Wis. 285, 297-
298, and in Crogslcr v. Bayfield Co., 99 Wis. 1, 16.

An indebtedness is "incurred" when the contract becomes

mutually binding upon the parties. Crogster v. Bayfield,
99 Wis. 1, 13-14.

The acceptance of the proposition is the incurring of the
indebtedness. Crogster v. Bayfield Co., 99 Wis. 1, 16.
The agreement to pay in consideration of the agreement

to sell creates the indebtedness. Slate ex rel. Owen v. Donald,
160 Wis. 21, 59.

In my opinion it makes no difference whether the goods
ordered are printing, soap, or any other article that may
be needed. When the order for the goods lias been given
and that order has been accepted, both parlies arc bound
by such order and acceptance and the indebtedness has been
incurred.

WWG

*P:ige 959 of Ihis voliinie.
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Agriculture — Commercial Fertilizers— University — Sec.
1494c, subsec. 3, as created by ch. 515, Laws 1921, requiring
permit before any person or fii-m is permitted to sell mixed
culture of micro-organisms does not apply to university.

It does apply to others giving same with every sale made.

November 15, 1921.
Honorable C. P. Norgord,

Commissioner of Agriculture.
In your recent communication you refer to ch. 515, Laws

1921, and you submit two questions. The first question is:

"The college of agriculture of the university of Wisconsin
sells, at less than cost, to the farmers of the state, micro
organisms which are included in this act. Would the univer
sity be required, under such circumstances, to secure a
license and pay a fee?"

Subsec. 3, sec. 1494c, as created by said ch. 515, provides
as follows:

"3. Before any person or firm shall sell or offer for sale
any pure or mixed culture of micro-organisms or other ma
terial to be used for promoting directly or indirectly, the
growth of higher plants, he or tfiey shall file with the com
missioner of agriculture a statement under oath specifying
the composition of the substance and the kinds of micro
organisms contained therein which promote the growth of
higher plants, and shall secure a permit from the commis
sioner of agriculture. * *

The question confronts us whether the words, "person or
firm," as used in this statute are broad enough to include the
university of Wisconsin. The government of the university is
vested in a board of regents, and their duties are prescribed
by law. Their appointment is made by the governor, ex
cept those that are ex officio members thereof. There is no
question but that the university is an arm of the state govern
ment, and legislation that does not apply to the state docs
not apply to the university unless expressly so stated.
There is a principle of statutory construction that general
prohibitions in a general law apply to all piivate parties but
are not rules of conduct for the state. Milwaukee v. McGregor,
140 Wis. 35; Stale o. Milwaukee, 145 Wis. 131, 135; Oilman v.
City of Sheboygan, 67 U. S. (2 Black) 510; U. S. v. Hoar, 2
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Mason 311; Josselyn v. Stone and Matthews, 28 Miss. 753,
763; Cole v. White County, 32 Ark. 45, 51; Jones v. Tatham, 20
Pa. St. 398, 411.

While none of these cases involved the application of the
principle to facts such as we have here, still there is no reason
why the same principle does not apply in such a case. In
Milwaukee v. McGregor, supra, the city of Milwaukee started
an equitable suit against the defendant to prevent the con
tinuation of the erection of a state normal school building in
the city of Milwaukee, upon the ground that a building per
mit had not been obtained from the city of Milwaukee pur
suant to the ordinance of said city, without which such
erection was claimed to be unlawful. The court held that in

the case of the construction of a building by a state board
for state purposes, under stale authority, the matter is
whollj'' a slate concern and not under any general state or
municipal regulation, and that the state may have the
benefit of general laws but is not adversely affected by any
unless it is so expressly provided. The court said, pp. 37-38:

"The infirmity of appellant's position has been,, from the
first, in supposing that the slate, in respect to constructing
a building in the city of Milwaukee, has no more free hand
than a private person or corporation, while the fact is lhat
the people of the stale, in their sovereign capacity, except as
restrained by some constitutional limitation, and there is
none in this case, is as exempt from mere general or local
laws as the king was of old in the exercise of his sovereign
prerogatives as 'universal trustee' for his people. So it has
been said, 'The most general words that can be devised (for
example, any person or persons, bodies politic or corporate)
affect not' the sovereign 'in the least, if they tend to restrain
or diminish any of his rights and interests.' So general pro
hibitions, cither express or implied, apply to all private par
ties, but 'are not rules for the conduct of the state.' Dollar
Sav. Bank v. U. S., supra. That has been applied in many
ways. For examples: The state may sue as freely as an
individual, but cannot be sued except by its consent. It
may have the benefit of a general cost statute, but it is not
liable for costs witliout expiess written law to that effect.
It may plead the statutes of limitations the same as an in
dividual, or recover interest as use or damages, but is not
subordinate in adversary proceedings to the law on either
subject, unless expressly named therein showing unmis
takable legislative intent to that effect."
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You will note that the above case had reference to the

board of regents of the normal schools, which is an agency of
the state similar to the university.

In the case of State v. Milwaukee, supra, the state had
started an aclion against the city and county of Milwaukee
for the recovery of fines collected in criminal courts which
were not paid into the state treasury as part of the school
fund. The defendant, county of Milwaukee, contended that
it was necessary for the state of Wisconsin to comply with
the provisions of the stalute which made it necessary for a
party having a claim against the county to file the same with
the county board for action before an action could be main
tained to recover the same. The court held that the state

may maintain an action directly against the county and is
not obliged to pursue its remedy in the manner prescribed
by sees. 676 to 678, 682 or 683, Stats. 1898. Beginning on
page 134, the court said:

"* * * We need not stop to determine w^hether the failure
to comply with the foregoing sections of the statute could be
waived, as held by the court below, in case the action were
brought by a private party, because we are of opinion that
this statute has no application to the cause of action set up
in the complaint brought by the State of Wisconsin. The
above statutes do not, either expressly or by necessary impli
cation, refer to the state, and it is a general rule that such
statutes in general terms do not bind the state. Milwaukee
V. McGregor, 140 Wis. 35, 121 N. W. 642; U. S. v. Hoar, 2
Mason, 311; Jones v. Tatham, 20 Pa. St. 398; Endlich, In-
terp. Stats, sec. 161; Cole v. While Co., 32 Ark. 45; Gilman v.
Sheboygan, 2 Black (U. S.) 510. In Jones v. Tatham, supra,
the court said (page 411):
" 'Words of a statute applying to private rights do not

affect those of the slate. This i)rincip]e is well established,
and is indispensable to the security of the public right. The
general business of the legislative power is to eslaj)lish laws
for individuals, not for the sovereign; and, when the rights of
the commonwealth are to be transferred or alTccLed, the
intention must be plainly expre.ssed or necessarily implied.'
"No reason is perceived why tiie foregoing rule should not

apply to the instant case, and if so the state was not obliged
to pursue its remedy in the manner indicated by the statutes
above referred to, but could maintain an action directly
against the municipalities charged with detaining the money.
The rule is of ancient origin and based upon the idea that
the crown is not bound by a statute unless named in it and
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that the law is prima facie presumed lo be made for subjects
only. Bishop, Written Laws, sec. 103, and cases cited. And
it is presumed that the legislature dees not intend to deprive
the crown of any prerogatives, rights, or properly unless it
expresses its intention lo do so in explicit terms or makes the
inference irresistible. Slale v. Kinne, 41 N. H. 238; Bishop,
Written Laws, sec. 103; Slale v. Garland, 7 Ired. L. (N. C.)
48. The English rule has been adopted in this country. In
Slale V. Kinne, supra, in speaking on this sui)jcet the court
said (page 241): 'Such a statute would not have been made
had not the rule we have stated been understood to prevail,
that the state here, like the crown in h.ngland, is not bound
by the provisions of a general statute which alTecls its pre
rogatives, rights, or interests, unless expressly named.' Ben-
nell V. McWhoricr, 2 W. Va. 441" (pp. 134-136).

In Josselyn v. Slone and Matihcws, supra, the same princi
ple was applied to a statute of limitation, which, it was held,
could not be held to affect the rights of the stale.

In Jones v. Tatham, supra, it was held that the right given
to corporations such as franchises and grants of power to
take the property of the citizen without his consent, is not
applicable to property held by the state. Our court, in
Slale V. Cily of Milwaukee, supra, refers approvingly to this
case and makes an extended citation from the opinion.

In U. S. V. Hoar, supra, it was held that the general statute
of limitations of Massachusetts is not binding on the United
States.

In the case of Oilman o. City of Sheboygan, supra, it was
held that where a state legislature authorizes a cily to borrow
money, issue bonds, and tax all the property in the city lo
pay it, this is not a contract with the bondholders that the
state shall not afterwards exercise her power to modify taxa
tion or exempt portions of the property from taxation, and
in the syllabus we find the following:

"The fact that a State by an Act of her Legislature, has
stripped herself of any portion of her sovereignty, is not to
be assumed unless the language used is too clear to admit of
doubt."

In the case of Leonard Pierson, Applicant, v. State of Wis
consin, Respondent, a proceeding before the industrial com
mission of Wisconsin, the commission held that the statute
prohibiting the employment of minors without a permit or
35

,e.v
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in prohibiting employments is not applicable to the state
of Wisconsin, and that sec. 1728a and the provisions of sec.
2394-9 siibsec. (7), are as in pari maieria and must be con
strued together, the latter m.eaning that the treble damages
are applicable only in case the minor is employed, required,
suffered or permitted to work without a written permit when
such permit js required under sec. 1728a and not olherwise.

This principle of law, as the above authorities show, has
been applied in so many different ways that there can be
no doubt but that the university of Wisconsin is not included
in the above quoted section, and I am of the opinion that the
university will not be required to secure a permit and pay a
fee therefor.

Your second question is as follows:

"Several seed houses make it a practice of selling seeds
and giving cultures of micro-organisms as defined in this act
to the purchasers of their seeds. Would the giving of the
cultures with the sale of the seed constitute a sale of the
micro-organisms, and would such firms be required to secure
a license and pay a fee in accordance with the provisions of
this act?"

The section of the law hereinbefore quoted prohibits any
person or firm from selling or offering for sale the designated
products without a permit. The word "sale"' is a well de
fined term in law. A sale, in its broadest sense, may be de
fined as the transfer of the property in a thing for a price in
money. 35 Cyc. 25.
The Wisconsin uniform sales act, sec. 1684/-1, provides:

"2. A sale of goods is an agreement whereby the seller
transfers the property and goods to the buyer for a consid
eration called the price,"

and it is provided in sec. lG84f-3:

"Subject to the provisions of this act and of any statute
m that behalf, a contract to sell or a sale may be made in
writing (either with or without seal), or by word of mouth
or partly m writing and partly by word of mouth, or may be
inferred from the conduct of the parties"

As we understand your question, the seed houses referred
to give the cultures of micro-organisms only with seeds to
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purchasers thereof. It is our opinion that this constitules a
sale, and that such firms, are, therefore, required to secure a
license and jiay a fee in accordance with the provisions of the
act. The fact that the gift of cultures of micro-organisms is
limited to purchasers of seeds raises a conclusive presumption
that the cultures, as well as the seeds, form a part of the con
sideration for the purchase price. Of course, if the seed
hoxises gave away these cultures of micro-organism.s regard
less of whether the person to whom they were given bought
any seeds, it would be a gift and not a sale, and no license or
fee would be required.
Where an object, the sale of which is prohibited, is de

livered to the purchaser of another article only, a sale is in
ferred. Thus, evidence that defendant furnished intoxica
ting liquor with meals supplied to customers, the payment of
which meal included pa^nnent for liquor, was lield to sustain
a prosecution for the sale of intoxicating liquor in Massa
chusetts Comm. V. Worceslcr 126 Mass. 256, 257. So also
where a witness bought a cake of the defendant for a fixed
price, and at the same time a bottle of liquor was set upon
the bar, from which he helped himself, it constituted a sale,
and the same court said that to constitute a sale of liquor in
violation of law, there must be the assent of two parties, a
vendor and vendee, but no words need be proved to have
been spoken. The sale may be inferred from I he acts of the
parties, and no disguise that the parties may attem.pt to
throw over the transaction with a view to evading the law
can avail them., if in fact, such sale is found to have taken
place. Comm. v. Thayer, 49 Mass. 525, 526.
Under a statute making a party liable for the sale of milk

not of standard quality, it was held that milk was bought
and delivered to one where it was furnished as a part of the
brealdast as though a specitic price had been put upon it
or it had been bought, and paid for hy itself. Comm. v.
Warren, 36 N. E. 308, 160 Mass. 533.
In discussing the case of a defendant charged with selling

cigarette papers under a statute which prohibited selling,
offering for sale, or giving away, directly or indirectly, of
cigarette papers, Justice Marshall said, in State, v. Sbragia,
138 Wis. 579, 581:
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"It appears thai the scheme is but a bald subterfuge to
cloak the real purpose to sell or give away cigarette paper to
persons in this state in, circumvention of tiie law, the local
dealer being the principal in the sense that a sale of a pack
age includes the sale of a coupon,"

the coupon in this case being concealed within the package
of tobacco.

Your second question, as stated, is therefore answered in
the aflfirmativc.

JEM

Bridges and Highways—County is not required to maintain
city bridge whicli is on "county trunk highway" but not on
"state trunk highway."

November 16, 1921.
0. D. Black,

District Attorney,
Richland Center, Wisconsin.

One of the bridges in the city of Richland Center is on a
"county trunk highway" but not on a "state trunk highway;"
and the question submitted in your letter of November 10,
1921, is whether Richland county is liable for the maintenance
of said bridge.
You do not refer to any statute and we are not sure under

what provision of law "this county trunk highway" was
created or adopted, but I assume that the action was under
sec. 1311-1, Stats. 1919.

It is the opinion of this ofTicc that the county is not re
quired to maintain such bridge.
The federal aid act, which has to do solely with the slate

trunk highway system, requires thai

"each county shall adequately maintain the whole of the
trunk system lying within the county * * (Sec. 1317,
subsec. 1, par. (a), Stats.)

This obligation includes Ihe maintenance of any bridges on
the trunk system.
On Ihe other hand, the stale aid act requires that:

"Streets and roads, heretofore or hereafter built in any
city under the provisions of sections 1317m-l to 1317m-15,
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inclusive, shall be maintained by and entirely at the expense
of the city in which they may lie." Sec. 1317m-5, subsec. If.

The same rule applies to streets prior to their being built
under the sections referred to in subsec. 1, par. (f). IX Op.
Atty. Gen. 6, 69.

"The general rule on the subject of highway bridges re
quires cities to build and maintain the same within their
boundaries. Battles a. Doll, 113 Wis. 357; subsecs. (30) to
(34), sec. 925-52; sees. 925-133, 925-154, 925-172 to
925-196, and 925-240 to 925-242, Stats." Id. 70.

There is nothing in sec. 1311-1 which legally obligates the
county to maintain this bridge and we know of no statute
which imposes that burden upon the county under the fads
stated.

EEB

Bridges and Highways—Counties—County Board—All mem
bers of county board arc entitled to vote on motion to petition
highway commission for bridge under sees. 132U lo 1321e,
Stats.

All municipalities especially benefited by construction
of bridge under said statutes are liable to special assess
ments by county.

November 16, 1921.
Clive J. Strano,

District Attorney,
Grantsburg, Wisconsin.

In a letter dated November 12, 1921, you ask for the
opinion of this office upon questions, the nature of which ap
pears in this answer.
Ch. 439, laws of 1921, created sees. 13216 and 1321c and

renumbered sec. 13216 to be sec. 1321e and amended the

same.

These sections provide a statutory scheme or plan for the
construction or reconstruction of a class of highway bridges.
The slate highway commission upon its own motion may,

and upon petition of any county board shall, order a hearing
to determine the necessity for the building of a bridge on the
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stale trunk highway system or on any city street which
directly connects portions of said highway system spanning
navigable waters in the county or on which it borders (sec.
1321/>, subsec. 1), and the same statutory provisions are made
applicable to navigable waters which form a portion of the
state boundary (sec. 1321c, subsec. 1).

If the commission finds that the construction of a bridge is
necessary it shall locate the site therefor, and if the bridge
exceeds 300 feet in length it shall be built at the expense of
the state and the counties especially benefited. But the
county shall not be required to pay more than 50 per cent of
the cost of the project.
In determining whether any county shall so petition the

state highway commission, the supervisors from villages and
cities which have maintained, or are required to maintain,
their own bridges have a vote. Such cities and villages, if
especially benefited by thebridge,are subject to be assessed
by- the county board for a contribution to the cost of the
bridge. The language authorizing such an assessment is en
tirely general.

"* * * The county board may, if it sees fit, assess not to
exceed forty per cent of its share of the cost of any construc
tion or reconstruction, * * * as a special benefit, against
the municipality^ or municipalities deemed, by^ the said board
to be especially benefited by the bridge project and determine
the proportions, if more than one municipality is deemed
especially benefited." Subsec. 4, sec. 1321b.

It is true that there is an exemption in favor of cities and
villages from a certain county bridge tax, which exemption
is found in sec. 1319, but

"this exemption applies only to bridges constructed under
that section. County taxes which result from the erection
of bridges under the state aid or federal aid acts follow the
general rule and are to be levied on all the taxable property
of the county." IX Op. Atty. Gen. 187, 189.

We.are of the opinion that the villages would not be ex
empt from such county assessment even if these particular
statutory provisions were silent on the subject of exemption,
but they arc not silent. A clear indication is made that
municipalities which are exempt from the county tax for
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the erection of bridges under sec. 1319 are not exempt from
county assessments levied on municipalities pursuant to
sees. 13215 to 1321e:

"Whenever any municipality shall have been deemed, by
the county board, to be especially benefited through the con
struction or reconstruction of a bridge under the provisions
of this section or of section 1321c, the propci'tyin such mu
nicipality shall thereafter be subject to taxation by the
county for the construction and repair of bridges within such
county under section 1319 of the statutes." Sec. 13215,
subsec. 10.

Summarizing the foregoing, you are advised that every
member of your county board has a voice in determining
whether the county shall petition the state highway com
mission for the erection of a bridge under the statutory
scheme above discussed and that should erection of a bridge
follow in due course, each and every municipality especially
benefited is subject to assessment by the county board on ac
count of such benefit.

We would be pleased to have your views on this subject.
EEB

Corporations—Insurance—Vviov to passage of ch. 10,
Laws 1921, title guaranty corporation could be legally
organized under provisions of ch. 86, Stats., and corporation
so formed is not affected by said ch. 10.

Since passage of ch. 460, Laws 1909, title insurance, cor
poration may legally be organized under provisions of ch.
89, Stats.

November 17, 1921.
Honorable Elmer S. Hall,

Secretary of State.
In your letter of November 16 you state that your de

partment is requested to issue a certificate showing that a
certain corporation is

"incorporated and autliorized to write title insurance * * *
that it is under the supervision of a department of the state
of Wisconsin, naming such department; and setting forth
the capital and surplus of the company."
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You state that this corporation filed articles on February 1,
1917, under the provisions of oh. 86 of the statutes, stating
the purposes of the corporation to be the making and exam
ination of abstracts of title, etc., and

"also the guaranty of title to lands, and the guaranty of
owners of real estate and real estate mortgages * * * from
loss by reason of defective titles, liens or incumbrances.

You call my attention to various provisions of the statutes
and ask whether sec. 1771, as it was in 1917, permitted the
organization of corporations for the purpose above quoted,
and whether it would be proper for you to issue a certificate
along the line requested.
By ch. 352, laws of 1887, there was added to sec. 1771 the

following:

"And also for the purpose of insuring or guaranteeing own
ers of real estate and owners of real estate mortgages and
others interested in real estate from loss by reason of de
fective titles, liens and encumbrances, * *

By the revision of 1898 sec. 1771 was put into substantially
Ihe same form in which it existed at the tim.e of the organi
zation of this coiporalion. So far as material to the questions
asked by you, sec. 1771 of the revision of 1898 and of the
statutes of 1917 provided that corporations might be formed
for:

"Guaranty of title to lands, and the guaranty of owners of
real estate and real estate mortgages or other persons inter
ested in real estate from loss by reason of defective titles,
liens or incumbrances.

"Incumbrance and title guaranty companies as hereinbe
fore m.ore fully provided for.

"Title insurance, as hereinbefore more particularly pro
vided for."

It* * «

"Or for any lawful business or purpose whatever, whether
similar to the purpose herein mentioned or not, except the
business of banking, insurance (other than title insurance),
* * * or other cases otherwise specially provided for."

By ch. 10, laws of 1921, these specific provisions with
reference to the forming of corporations for guaranty of
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"litle to lands were slricken from sec. 1771, and sec. 3 of that
chapler provides:

"This act shall not be deemed to affect the validity of any
corporation heretofore organized according to law."

Ch. 460, laws of 1909,. repealed sees. 1896 and 1897,
Stats., and created other sections of the same numbers, and
so far as m.aterial here, the sections as so created read the
same as they did at the time of the organization of the com
pany in question. Sec. 1896 as so created and as it existed at
the time of such organization provided for the organization
of insurance companies "in the manner provided in chapter
86 of the statutes, except that such articles and amendments
shall be filed in the office of the commissioner of insurance
instead of being tiled in the ofTice of the secretai-y of state,
and sliall be submitted to and approved by the attorney
general before filing."

Sec. 1897, as so created and as it existed at the time of the
formation of such corporation, proyided in part:

"An insurance corporation may be formed for the follow
ing purposes: * * *

♦ *

"8. Title Insurance. To examine titles to real and per
sonal property, furnish information relative thereto and in
sure against loss or damage by reason of incumbrances and
defective titles and against nonpayment of principal and in
terest of bonds and mortgages."

Sec. 1897a was created by the same chapter and as so
created and as it existed at the tim.e of the formaiion of this
corporation under sec. 2 of said section provided:

"2. No company shall be formed for the purpose of en
gaging in any other kind of insurance than that specified in
some one of the subsections of section 1897, * * * "

Until the enactment of ch. 460, laws of 1909, I do not find
that there was any provision for the formation of title in
surance companies under the provisions of ch. 89 of the
statutes. From that time on there seem to have been two
different methods for forming corporations that substantial
ly at least m.ight be called "title insurance companies," al
though as to those formed under ch. 86, the better designa-

: a!

■■fl
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tion would be "title guaranty corporations." The general
rule is that where there are two different provisions, such as
this, with no express repeal of either, both should be con
strued as standing, unless they are so inconsistent that they
cannot stand together. I do not find anj'" such serious in
consistency here. It is my opinion that the corporation to
which you refer, might have been legally formed under the
provisions of ch. 86, and that there is nothing in your in
quiry to indicate that it was not so legally formed.
Ch. 10, laws of 1921, specifically provides that it shall not

be deemed to affect the validity of any corporation here
tofore organized according to law. That chapter, therefore,
does not affect the validity of this corporation.
In giving your certificate I believe it would be better not

to certify that this coiqibration is authorized to write title
insurance, but you may certify very properly that the cor
poration is organized under the laws of the state of Wiscon
sin and is authorized to guarantee title to lands and guaran
tee owners of real estate and real estate mortgages or other
persons interested in real estate from loss by reason of de
fective titles, liens or incumbrances. Neither should you
certify that it is under the supervision of a department of
the state of Wisconsin, I do not understand that a title
guaranty corporation organized under the provisions of
sec. 1771 is under the supervision of the insurance depart
ment or of any other department of the state. Its articles
were properly filed in your department, but your supervision
of the company is very limited and could hardly be called
a supei vision at all. You can certify that it was organized
under the provisions of ch. 86 of the statutes, and further
certily that the authorized capital of the company is as it
appears to be from its articles" or its latest amendment to
articles. If you have reports showing the surplus of the
company, you may certify that such report shows its sur
plus to be a certain amount.
WWG
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Coniracls — Education — Teachers' Pensions — Wisconsin
Statutes^Staiulc lakes effect day after publication, if it
says "upon passage and publication."

University of Wisconsin teachers' budget when submitted
to regents is proposition for employment, and appointment
by regents of persons named therein is acceptance of offer
and completes contract.

Such action by regents upon budget was on date teachers'
pension act (ch. 459, Laws 1921) was published; therefore
appointees were under contract,when law took elTect.

November 18, 1921.

Honorable E. A. Bibge, President,

University of Wisconsin.
Sec. 42.42, subsec. (1), Stats., is as follows;

"Eveiy contract of employment as a teacher made after
the taking effect of this act shall specify that it is subject to
the provisions of the state retirement law, and give the date
of the birth of the teacher, and such other information as the
retirement board having jurisdiction may require for the
identification of the teacher. In any case when such con
tract was made before the taking elTect of this act no de
duction without the consent of the teacher shall be made in
excess of the deduction aiilhorized when the contract was
made."

Sec. 13 of the Laws of the Regents relating to tenure of
office is as follows:

"Section 13. All deans, directors, professors, and associ
ate professors shall hold their positions at the pleasure of the
Board; assistant professors for the term of three years, if so
appointed; instructors, assistants, and fellows for the terni
of one year; but all subject to termination at the pleasure oi
the Board. It shall be understood that on the expiratmn of
the term of an assistant professor or instructor there is no
obligation whatever to renew the appointment and without
renewal the appointment shall thereupon lapse and be void.
It shall be competent for the Board, on the recommendation
of the President, to shorten the terms above indicated by
special agreement."

The members of the present instructional staff were ap
pointed in the usual manner. Negotiations with the candi
date for a position on the instructional staff were conducted
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by the chairman of the department concerned or by the dean
of the college. The salary agreed upon by the condidate
and the department in consultation with the dean of the
college was with the approval of the president, entered upon
the budget, along with the name and the rank of the candi
date.

Upon the recommendation of the president and adoption
by the board of regents, those whose names appear in the
1921-22 budget were appointed to serve at the salaries in
dicated opposite their names. It has not been custom.ary for
the regents to require formal acceptance of an appointment.
This year the budget was adopted at 5 o'clock P. M. on July
7, the day on which the state retirement law was published.
The university has no regularly defined salary' schedule.
Upon the foregoing you have submitted the following

question:

"Under your interpretation of section 42.42, and in view
of the fact thai the university budget was adopted * * * on
July 7, 1921, may senior teachers who belong to the univer
sity retirement association (section 42.28), and whose names
appear in the 1921-22 budget exercise an option in the mat
ter of coming under the law this year?"

Your question is answered in the alTirmative. It is the
opinion of this office that eh. 459, Laws 1921, which created
said sec. 42.42, became effective on July 8, 1921, and that
the election or appointment of the instructional staff made by
the board of regents on July 7, 1921, constitutes an employ
ment of the persons named in the budget.
Under the facts and circumstances stated Ihe budget con

stitutes an offer by the persons named therein to accept em
ployment for the several salaries there named. The appoint
ment made by the board of regents through the adoption of
the ])udget and of the recommendations contained therein
constitutes in the law an acceptance of those propositions and
constitutes a contract between the parties.
Ch. 459 was published July 7, 1921, the day on which the

action of the board of regents occurred. The final section of
that chapter provides that the act "shall take effect upon
passage and publication." This phraseology is a slight
change or variation from the words usually employed in that
connection. The words generally used in legislation and
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formerly employed in this state are "from and after passage
and publication." The language just quoted was construed
by our suprcm.e court in O'Connor v. City of Fond du Lac,
109 Wis. 253, 261, to mean that the law became effective

the day following its publication. The court said:

"* * * There is no reason why 'from and after,' in the act
in question, should not be considered as having been used
in what we say has come to be regarded as their literal sense.
On the contrary the purpose of the publication strongly sup
ports that view. That purpose was to give notice, to persons
alTected by the law, of its existence, before it went into
effect. Clearly, such purpose could not be accomplished
without a completed publication. That would exclude the
day on whicli tlie act was done, as fractions of a day are not
ordinarily counted. The contrary view would lead to the
absurd result that an act designed to give notice of the ex
istence of a law in advance of its going into effect might
occur subsequent thereto. It cannot be held that any such
absurdity was intended, by mere judicial construction."

Indeed we think that the constitution yirUially forbids
a different construction, and it certainly docs forbid it if
the courts do not take notice of fractions of a day.

"The legislature shall provide by law for the speedy pub
lication of all statute laws * * *. And no general law shall
be enforced until published." Art. VII, sec. 21, Wis. Const.

Publication implies something m.ore than printing. If
to be done through the newspapers, publication is effected
only when the papers are issued to the public. The constitu
tion forbids a law being effective until it is actually published.
Therefore, it cannot be operative for the entire day on which
published, unless it was issued the first moment of the day,
and if the fractions of a day are disregarded, the earliest time
it can become effective is at the commencement of the day
following publication. That such is the understanding of
those in charge of the publication of our statutes is quite
conclusively shown by the fact that no effort is made to as
certain the exact minute or hour of publication.
Having reached the conclusion that the appointment of

the instructional force made by the board of regenls eom-
pleted the contract ofemployment, the conclusion necessarily
follows that no deduction without the consent of the persons
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so appointed can be made under sec. 12.42 "wilhout the con
sent of the teacher" except such deductions as "may have
been authorized by prior existing statutes.
EEB

Fish and Game—Hunting Licenses—Public Officers—Coun-
ii] Clerk—Notary Public—County clerk who is also notary
may lawfully charge 25^ for administering oath to applicant
for hunting license, where his services as notary arc requested
or are knowingly acquiesced in. In other cases he should
serve as county clerk, without charge.

November 19, 1921.

Victor M. Stoi.ts,

District Attorney,

Eaii Claire, Wisconsin.

In your letter of November 14 you state that the county
clerk of Eau Claire county is also a notary puljlic and that
in administering the oath to an applicant for a hunting li
cense he does so as a notary public and not as a county clerk,
except in certain instances, and that the question has arisen
as to whether the county clerk has the right to charge
as and for his fee as notary public in such cases.
You refer to me an opinion said to have been rendered by

L. M. Sturdevant, former attorney general, to the effect that
a county clerk could charge for notarizing an application for
a hunting license. I have made diligent search for such an
opinion either by Mr. Sturdevant or by some other of the
former attorneys general. In an opinion by former Attorney
General Waller C. Owen, found in I Op. Atty. Gen. 287, it
was held that a county clerk cannot charge more than the
sfatutory fee of §1.00 for issuing a hunting license. In an
opinion by former Attorney General Spencer Haven, VII
Cp. Atty. Gen. 561, it was squarely held that a county clerk
may not charge a fee.for taking thc oath to an application
for a hunting license. As I understand the facts in said
opinions, the county clerk in each instance administered the
oath to an application for a hunting license as county clerk;
in other words, he was olTicia Ling as the county clerk. In the
facts presented by you the oath is administered not by the
county clerk as county clerk, but as notary public. Accord-
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ing to sec. 173, Stats. 1919 (sec. 1636-226, Stats.), notaries
public are considered state officers and as such hold their
olTice for the term of four years from the date of their ap
pointment.

According to sec. 181, Stats. 1919 (sec. 1636-226, Stats.),
a notary public is entitled to charge the same fees as are al
lowed to other officers for similar services. According to
sec. 59.42, the clerk of the circuit court is entitled to a fee of
25^1 for administering an oath to persons other than an officer
taking charge of a jury and witnesses upon the trial of a
cause. Without citing further authorities, it may be stated
as the law that a notary public is entitled to charge a fee of
25ji for administering an oath. The right of a notaiy public
to charge a fee of 25^ for administering the oath to an ap
plicant for a hunting license is not questioned. I am unable
to discover any statute or any principle of law which de
prives a notary public who also holds the office of county
clerk from charging the fees to which the laws of the state
entitle him. The reasoning found in the opinions above re
ferred to cannot be applied to the state of facts which you
have submitted.

Subsec. (2), sec. 29.09 reads as follows:

"The application for such license shall state the residence
and post-office address of the applicant, a description of his
person, and such other facts, showing him to be entitled to
the license for which he applies, as may be required by the
commission, and shall be verified by the affidavit of the ap
plicant; but no written or verified application shall be re
quired for any hook and line fishing license. Each such ap
plication shall be accompanied by the license fee prescribed
for the license applied for."

As I understand it, applicants for hunting licenses need
not, under the above quoted section, present their applica
tion to the county clerk for the purpose of having him swear
them to the affidavit attached thereto, but such verification
may be made before any person authorized to administer
oaths. Generally such oaths are administered by notaries
public. If an applicant makes request to be sworn by the
county clerk as notary public, or clearly understands that he
is receiving the services of a notary public, then the applicant
is liable for the service so rendered in the sum of twenty-five
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cents. Where, however, an applicant for a hunting license
presents himself to the county clerk and requests that the
oath be administered to him by the county clerk as county
clerk, then it becomes the ofTicial duty of such county clerk
to administer to the applicant the necessary oath. Also
where nothing is said by Ihe applicant as to the capacity in
which he desires the county clerk to administer the oath, then
it seems to me it is only fair to presume that the service to be
rendered by the county clerk is to be rendered by him. in his
ofTicial capacity as county clerk, so that in such cases under
the rulings of this department the county clerk is not en
titled to any fee for administering the oath as county clerk.

It is my conclusion, therefore, that the person holding the
oiTice of county clerk of your county has the lawdul right to
charge tw^enty-five cents for notarizing an application for a
hunting license where his services as notary public are re
quested or are knowingly acquiesced in. But where, on the
other hand, the county clerk is expressly or by implication
requested to administer the oath as county clerk, he must
administer the oath in that capacity and, under the rulings
above referred to, m.usl do so without charging a fee.
JTD

Abandonment— Courts—Contempt—Prisons—Jails—^Man
committed to jail for contempt of court because he refuses
to pay money for support of wife as ordered does not come
under sec, 56.08 and cannot be contracted out by sheriff.

November 22, 1921.

0. D. Black,
District Attorney,

Richland Center, Wisconsin.

You state in your letter of November 19 that a man was
arrested in your county for abandoning and refusing to pro
vide for the support of his wife and minor children under see.
4587c, Stats.; that he waived preliminary examination and
was bound over to the county court, and an order was made
requiring him to pay S5.00 per w^eek for the tem.porar>' sup
port of his family under subsec. 3 of said section; that he was
also released on bail, but thereafter failed to make the pay-
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merits ordered, and upon an order lo sht>w cause, at which
time he appeared with his attorney, the county court adjudged
him guilty of contempt in refusing to comply with this order
and directed that he be committed to the county jail. You
inquire whether he has committed an offense within the mean
ing of sec. 56.08, Slats., which provides that any person con-
viked of an offense and sentenced to imprisonment in the
county jail shall be committed to hard labor, so that he
could be contracted out l)y the sherifl' under the provisions of
that section.

The exact words used in sec. 56.08 are:
"* * * person * * * convicted of any offense and

senterfced to imprisonm.ent in the county jail shall be com
mitted to hard labor."

The word "offense" is defined in Anderson's law dictionary
as "the transgression of a law; a crim.e."

"An offense is a breach of the laws established for the pro
tection of the public, as distinguished from an infringement
of mere private rights; a punishable violation of law; a crime,
also, sometimes, a crime of the lesser grade; a misdemeanor;
any crime or act of wickedness." 21 Am. & Eng. Ency. of
Lgw, 2d ed., 830-831.

In the case of State v. Jager, 19 Wis. 235, our court held
that a conviction in a bastardy case is not the conviction
of an offense in contemplation of the statute which provides
for certifying to the supreme court exceptions taken by the
defendant. The court said, pp. 235-236:

"The word 'offense' is used as synonymous with 'crime,'
and means an offense for which a criminal punishment may
by law be inflicted."

Under sec. 2565 certain acts are enumerated for which
courts of record have power to punish as for a criminal con
tempt. Subsec. (3) thereof gives:

"Wilful disobedience of any process or order lawfully
issued or made by it."

This must be read, however, in connection with the last
sentence of sec. 2569, which reads thus:
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♦ * * J^Jothmg qontained in the preceding sections of
this^ chapter shall be construed to extend to proceedings
against parties or officers as for any contempt for the pur
pose 01 enforcing any civil right or remedy."

tjnder these provisions it is clear that the party in question
cannot be punished as for criminal contempt. The party in
question was not committed to imprisonment for criminial
contempt. It is therefore unnecessary to consider whether
sec. 56.08 is to apply in cases where the sentence is for criminal
contempt. Since he certainly was not sentenced for a
crime or oTcnse under our statute, it is my opinion that he
does not come under the provisions of sec. 56.08, Stats.

Toil also state that your county is boarding in the jail at
the present time a defendant committed for contempt of
court for refusing to provide temporary alimony in a di
vorce action now pending. You inquire whether the sheriff
would be authorized to contract this man out at hard labor
under sec. 56.08, Stats. For the reasons already given, this
question also must be answered in the negative
JEM

Mortgages, Deeds, elc.—Deeds by Counties —Taxation—TeTx
Deeds Quitclaim deed of lands held by county under tax
deed gives only such title as county had by virtue of its tax
deed and does not include intcresC it has obtained under sub
sequent tax certificates.

Bonds—Bridges and Highways—Higtnvai) Bonds Funds
raised by issuing town bonds under sec. 1317m-13 and which
have been paid over to county treasurer cannot be withdrawn
by town board.

November 22, 1921.

E. S. Jedney,
District Attorney,

River Falls, Wisconsin.
Som.e time ago, you submitted to the attorney general two

questions for his consideration. You were in part advised
over the telphone what course should be taken by the county
treasurer of your county on the questions so submitted, and
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it was understood that at a later date this department would
prepare and forward to you an opinion in writing.
I will take up tlie questions in the order in which they are

submitted in your letter. Following is a statement of the
first proposition. I am quoting the same from your letter.

"A few months ago, Jackson county took a tax deed on
some land located near the city of Black River Falls, on the
1918 sale and subsequently the county sold this land to a
corporation and conveyed the property by quitclaim deed
pursuant to a proper rcsolulion of the county board. The
county also holds tax certificates on the same property based
on the 1919-1920 and 1921 sales.
"In view of the fact that the county has taken a tax deed

on this land and also sold it and conveyed it by quitclami
deed, we desire to know what disposition should be made of
the subsequent tax certificates based on the 1919-1920 and
1921 sales which the county holds.
"The county treasurer is about to give tax deed notice on

the 1919 sale and is preparing to publish the list of the lands.
The question now arises, siiould the lands which the county
has acquired by tax deed lie included in the tax deed notice?
That is, should these lands be advertised m the regular way?
I should like your opinion on this subject as soon as con
venient for your department to render the same.

I believe an answer to your inquiry is found in the opinion
of our supreme court in the,case of Pinkciion v. Fenelon, 131
Wis. 440. THis was an action of cjeclment wherein the de
fendant claimed title under a quitclaim deed executed by
Price counlv in 1899, to the .J. L. Gates Land Company , the
defendant's grantor, and sel up by way of a counterclaim
that she was entitled to a decree of a court, of equity de
claring the title in her and removing the cloud thereon re
sulting from the recorded tax deeds given by Price county to
plaintiff's grantors, which tax deeds as I understand it, were
based upon certificates of sale held by Price county at the
time the aforesaid quitclaim deed was executed from Price
county to the J. L. Gates Land Company. I quote the
following from page 443 of said opinion:

* * Yej-y probably a general quitclaim deed from an
individual sui juris would, presumptively, and in the absence
of-any legitimate evidence to qualify it, be deemed to cmnvey
every shred of interest in the described land which he had.
But a very difTerenl rule applies to quitclaim deeds executed
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by one in an ofricial or representative character, for such
deeds are not the deeds of the ostensible grantor any further
than the person signing them was authorized to act on behalf
of his principal. The very fact that the signers are dealing,
not with their own property, but with that of some one else,
which is apparent upon the face of the instrumenl, carries
with it the implication and notice that the instrument is in
tended to have no greater elTect than is warranted by the
authority conferred upon those executim? it."

The court further held, pp. 443-445, that a quitclaim deed
signed by a county clerk is

"a document of no legal validity whatever against anybody
except so far as the county clerk was authorized to act for
the county in making a quitclaim of its lands or some inter
est therein. No Idw gives the county clerk any such power
or authority, save as it may be delegated to him by the
county board. The extent to which the county board has
power, generally, to sell or convey away real estate belonging
to the county, or to delegate au{hority to any officer to exe
cute instruments in pursuance of such power, must rest on
sees. 652, 653, Stats. (1898). * Since, therefore, the
signature of the county clerk to a deed in the name of the
county is meaningless and forceless unless placed there in
pursuance of express authority from, the county board, it
necessarily refers the grantee and all claiming under him back
to the action of the county board. It has been held that such
deed is not even evidence of title without proof of the county
board's action. (Citing cases.)
"From these considerations, it is, of course, obvious that,

however broad the terms of a deed signed by the county
clerk, its construction and effect are limited to the purpose
for which he was authorized to execute any deed at all, and
the records of the county board on which it must rest for its
validity become and are a limitation of the instrument. This,
of course, necessitates an examination of the action of the
county board which authorized this deed. When we turn
to that, we find the whole transaction confined to the ofler
of a price for lands which had been lax-deeded to the county,
an acceptance thereof, and a resolution authorizing the clerk
merely to execute a deed of such tax-deeded lands. The
transactions all proceeded under and pursuant to sec. 1193.
The subject of purchase by the ,1. L. Gates Land Company
and of the sale by the county was the lax title which they
might acquire by tax deeds under certificates then held by
the latter, in pursuance of whi(ffi negotiation the two tax
deeds declared on by the defendant were taken out in the
name of the county. It is made entirely clear by this record
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that there was no intent on the part of the county board to
convey any other interests than such as had arisen under the
tax deeds taken out by the county upon certificates held at
the time of the nc^'otiation, and such instrument, therefore,
however ample its terms, could convey no other or different
title wnicli the county might have in such lands, any more
than as if by some accident thecounty poor farm, or the county
courthouse itself, had been assessed, sold for taxes, and cov
ered by one of these tax deeds to the county, followed by a
quitclaim deed under circumstances such as these. We ap
prehend no one would contend that such deed could be con
strued as adding to the invalid tax title the county's fee title
to such county propeily. ^^'e must, therefore, conclude
that, whatever equitable title the county may have had to
these lands as between it and the Price County Land & Im
provement Company or its grantee, the plaintiff, prior to
the tax sales and tax deeds on which defendant's title rests,
no such equitable interest or title was conveyed to the J. L.
Gates Land Company by the quitclaim deed from the
counly, and hence that it is not vested in the defendant."

Unless it can be aflirmativcly shown that the county board
of Jackson county authorized the county clerk to give a
quitclaim deed of all its interest in said lands, not only tho
interest acquired by the tax deed issued on sale of 1918, but
also the subsequent tax certificates iield by the county, then
it is clear that the language of the suprem.e court above
quoted is directly applicable, and the county treasurer should
give the tax deed notice on the 1919 sale and publish the
same in the list of lands subject to tax deeds. In other words,
the lands should be advertised in the regular way. This was
the opinion given you over the telephone, and I take it that
a publication of the tax deed notice on the sale of 1919 is now
taking place.
Your second proposition reads as follows:

"Some time ago, the town of Melrose in this county voted
and issued its bonds for highway improvement in said town
in the sum of $10,000 pursuant to the provisions of sec.
1317/n-13 of the Wisconsin statutes. The county at its
regular session of the county board determined to meet this
appropriation and voted a like amount for said improve
ment. The town sold $7,500 of these bonds and paid the
proceeds in the county treasury of Jackson county pursuant
to the provisions of said section.
"This improvement has been delayed for some particular

reason and the town has now made application to withdraw
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these funds from the county treasury. The county treasurer
and the highway commissioner have appealed to me for an
opinion on the subject and I have advised them that the
funds cannot be withdrawn.
"I will also stale that the county committee is about to

let a contract for this work. Will you kindly give me your
opinion as to whether or not the town is entiiled to withdraw
these funds from the county treasury?"

It is my opinion that you have advised the county treas
urer and the highway commissioner correctly. I have made a
careful examination of all the statutes relating to the powers
of a town in improving its highways and of the power of the
county board in aiding in such improvement. The provisions
of sees. 1317/n-4,1317m-5, and 1317m-13 provide machinery
for raising and appropriating the necessary funds for making
such highway improvements. There is no machinery pro
vided by law for recalling, repealing or abrogating the actions
of the electors of the town after the proceedings have readied
the stage as indicated in your lelter. The funds have been
deposited with the county treasurer of Jackson county, and
the county board, at its regular session, determined to meet
the appropriation voted by the town, and the county com
mittee is about to let a contract for the doing of this work.
It is now too late for the town lo recede or retract. Indeed,

it has been held by this department, in a letter addressed lo
you under dale of March 13, 1917, and found in VI Op.
Ally. Gen. 162, that a town treasurer who refuses to pay
over the town's share of a highway improvem.cnl tax to the
county treasurer may be proceeded against by mandamus.
Under the facts stated in your letter, the town treasurer

has in fact paid the money into the county treasury. I am
of the opinion that no agreement between the town officers
and the county treasurer, or even with the consent of the
county board, could interfere with the construction and
completion of the particular road or roads designated in the
ordinance or resolution authorizing the issuance of the bonds.
See sec. 1317m-3.

As held in the opinion above referred to, the duty of the
town treasurer and of the highway commission is a contin
uing duty, and is not discharged until the funds raised and
appropriated are used on the construction of the highway
designated in the ordinance. Any taxpayer interested could
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compel performance on the part of the county officers charged
therewith of the duties imposed under the provisions of
sees. 1317/n-l to 1317/n-15.

JTD

Criminal Laiv—Intoxicating Liquors—Witness may be
compelled to state where he received liquor, in view of subsec.
(25), sec. 1, ch. 441, Laws 1921.

November 22, 1921.
Otto L. Glen,

District Attorney,
Clinionville, Wisconsin.

In your letter of November 15 you inquire what can be
done to a man who refuses to state in his testimony where and
from, whom he received the intoxicating liquor which made
him drunk.

Subsec. (25), sec. 1, ch. 441, Laws 1921, provides as follows:

"No person shall be excused, on the ground that it may
tend to incriminate him or subject him to a penalty or for
feiture, from attending and testifying, or producing books,
papers, documents, and other evidence in obedience to a
subpoena of any court in any proceeding growing out of any
alleged violation of this chapter; but no natural person shall
be prosecuted or suiijected to any penalty or forfeiture on
account of any transaction, matter, or thing as to which, in
obedience to a subpoena and under oath, he may so testify or
produce evidence. No person shall be exempt from prosecu
tion and punishment for perjury committed in so testify
ing."

In my opinion this provision of the statutes prevents the
defendant from claiming his constitutional privilege not to
incriminate himself. I realize that it may be argued that
while this statute can protect him against prosecutions in
the state courts, it can have no effect in the federal court,
and that he may still claim his constitutional privilege
against prosecution in the federal-court. It has, however,
been held that it is error to admit against the accused his
testimony given before a tribunal where he did not voluntar
ily go before that body and testify. 40 Cyc. 2541; Cooper v.
State, 89 Miss. 429; 30 Am. & Eng. Ency. of law, 2d ed..
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1170; Hortsman v. Kaufman, 97 Pa. Si. 147, 39 Am. Rep. 802;
Regina o. Garbelt, 2 C. &. K. 174, 61 E. (Z. L. 474, 1 Deiiison's
Cr. C. 236.

In the case of Jack v. Kansas, 199 U. S. 372, the provisions
of the Kansas antitrust law, compelling witnesses to testify
as to violations of the act and granting immunity from prose
cution for violations testified to and the use of the testimony
against the witness, were held not void, under the 14lh
amendment because immunity from federal prosecution
is not gianled, and it was also held that one comm.itted in
accord with the provisions of the statute for contempt tor
refusing to testify to acts within his knowledge was not de
prived of his liberty without due process of law. The court
said, p. 382:

"* * * We do not believe that in such cases there is any
real danger of a Federal prosecution, or that such evidence
would be availed of by the Government for such purpose.
We think the legal immunity is in regard to a prosecution in
the same jurisdiction, and when that is fully given it is
enough."

In the case of Brown v. Walker, 161 U. S. 591, the statute
involved was held to afford complete immunity to the witness
and he was therefore obliged to answer the questions that
were put to him. although they might tend to incriminate
him. In that case it was contended on the part of the witness
that the statute did not grant him im.munity against prose
cutions in the state court, although it granted him immunity
from prosecutions by the federal government. This con
tention was held to be without merit. It was said thai while
there might be a bare possibility that a witness might be
subjected to the criminal laws of some other sovereignty, it
was not a real and probable danger but so improbable that
it needed not to be taken into account.

So our court held in the case of State v. Llogd, 152 Wis.
24, that where the lower court had quashed the information
based upon evidence given by the defendant in a previous
examination under a subpoena,

"It is not necessary to the protection of the constitutional
rights of the accused in such case that the information be
quashed, since such rights can be fully protected by rulings
upon evidence on the trial." (Syllabus, p. 25.)
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I have not overlooked the statement in the case of In re
Falvij and Kilbourn, 7 Wls. 630, 641, that

"if the answer would tend to criminate or expose the witness
to a criminal prosecution in the courts of another State, or
in the courts of the United States, he might not be compelled
to answer,"

and the ([notation of said statement in the case of Karel v.
Conlan, 155 Wis. 221, 232, as in the former case it was obiier
arid in the latter was used argucndo.

It now appears by the authorities above cited that the
testimony of the defendant taken by compulsion in the state
court is inadmissible in the federal court and cannot be used
as a basis for a prosecution against him. Judge Belden has
i-ecently held, in the trial of one of the grand jury cases in
Kenosha county, that a witness m.ay be compelled to answer
in a prosecution under the slate prohibition enforcement act
although he claims his constitutional privilege. One of the
witnesses was committed to jail for contempt on refusing
to answer.

I am of the opinion that the defendant may be compelled
to testify. Of course, if the defendant does testify but does
not tell the truth, I know of no other remedy than to prosecute
him for perjuiy, if the facts and circum.stances are such that
perjuiy' can be proved.
JEM

Criminal Law—-Inloxicaling Liquors Misdemeanors com
mitted at different times by defendant may be joined in same
complaint in different counts.

November 22, 1921.

Ray C. Twining,

District Attorney,
Watertown, Wisconsin.

In your recent letter you state that you are pro(;ceding
against a saloon keeper for violations of tiie prohibition en
forcement act; that you have evidence of repeated offenses
by this man which were committed on m.any different dates.
You ask to be advised as to whether under this act the
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offenses which have been committed on different dates can
be joined as separate counts in one complainl, or whether
separate complaints should be made for offenses of each date.

Subscc. (27), sec. 1, ch. 441, laws of 1921, provides in
part:

In any affidavit, complaint, information, or indictment
ior the violation of this chapter, separate offenses may be
umted in separate counts and the defendant may be tried
on all at one trial and the penalty for all offenses may be im
posed.

This expressly authorizes the allegations of separate
offenses in one complaint, although such offenses have been
committed on different dates. In the case of misdemeanors
this is the general rule without express authorization by
statute.

JEM

Bridges and Highways—Public Officers—County Highway
Commissioner -When county highway commissioner is
hired by state to work on federal aid project, he may be
paid therefor, as such work is outside his official duty and is
not covered by his salary.

November 23, 1921.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

By telephone you have submitted this question: May the
state highway commission employ and pay a county high
way commissioner upon a noncontract federal project under
sec. 1316, SLibsec. 2; and in case of such employment, if the
allowance for his services has been paid to the county, may
it be paid by the county 1o the highway commissioner for
his services on said project?
This question, in substance was answered in the affirmative

in an opinion to the Wisconsin highway commission, Apr. 8,
1919, VIII Op. Atty. Gen. 258. There are strong reasons why
that question should not be reconsidered at this time. The
statutes were then carefully examined and the question
thoroughly discussed. The opinion has since then been
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acLcd on by the highway commission, thus giving a practical
intci-pretation of the statutes. There has since been a session
of the legislature and no change was made in the statute.
EEB

Bridges and liighwags—Counties—Countg Highway Com
missioner—County Board—County highway commissioner
has immediate charge of county maintenance work on
highways.
Board may furnish him assistants but may not take super

vision from him or appoint another superintendent of such
work.

Probably member of county state road and bridge com
mittee may be employed by board as assistant to commis
sioner. No positive opinion expressed on his question.

November 25, 1921.

Henry J. Bohn,

District Attorney,
Baraboo, Wisconsin.

The following is quoted from your letter of November 17,
1921:

"In this county the county board contemplates employing
one of the members of the county state road and bridge com
mittee as superintendent of maintenance; that is, his duty
is to be to go about and be actively engaged, more than the
other members of the committee, in the matter of overseeing
the maintenance of the highways, at the same time taking
the duties of maintenance from the county highway commis
sioner. For this seiwicc he is to receive a regular salary.
Now the question is, would it be proper for this member of
the committee to have this work under his special super
vision and to be paid specially for it while sitting as a mem
ber of the committee?
"In view of subsec. 3 of sec. 1317m—6, would it be proper

for the county board to take from the regular highway com
missioner the duties of maintenance and give them to some
other person, even though he is not a member of the com
mittee?"

We think the statutes compel a negative answer to both
questions. It is the opinion of this office that the county
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board has no authority to appoint or elect a superintendent
of maintenance of highways and cannot take from the county
highway com.miissioner the duly of siipci-vising Ihe county
maintenance of highways. That duty is imposed upon him
by statute and, of course, the county board cannot relieve
him., even with his consent, of a duly which the statute im
poses. The statute covers the entire field of county super
vision of highway maintenance. The board's power in that
field goes no further tiian to elect a county highway com
missioner and

"provide him with a suitable office and such assistants as
are necessary for the proper performance of his duties." Sec.
1317/n—6, subsec. 2, par. (c).

Such assistants do not supplant the commissioner. They do
not and cannot take from him any of his authority. They are
not his equal in authority upon any branch of the high
way work; they occupy a subordinate position; they are
helpers to the commissioner. Their statutoiy designation
necessarily implies that he is their chief, their oflicial su
perior.
The statutes make it plain that all of the authority of the

county board in executing highway work must be exercised
through the county state road and bridge committee and
tlio county highway commissioner. That committe is the
board's executive highway comm.ittee and that officer is its
highway executive officer. Such is the legislative scheme
and the legislature alone can change the plan.

"The county state road and bridge committee shall be the
only committee representing the county in the expenditure
of county funds in constructing or maintaining, or in aiding
in constructing or maintaining any roads or bridges within
the county." Sec. 1317/17—5, subsec. 8, subd. (3), par. (c).

"The county board of each county shall elect a competent
man as county highway commissioner." Sec. 1317/n—6,
subsec. 1.

"The board shall provide him with a suitable office and
such assistants as arc necessary for the proper perfoimance
of his duties. The salary and necessary traveling expenses
of the county highway commissioner and his assislanls shall
be paid monthly out of the general fund of the county, after
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being audited and approved by the county committee."
Sec. i3I7m—6, subsec. 2, par. (c).

"The county highway commissioner shall have charge,
under the direction of the county committee, of the con
struction of all highways built with stale or county aid, and
of the maintenance of all state trunk iiighways and other
highways maintained by the county. In case the county com
mittee shall deem it desirable to acquire the right to take
stone, or gravel," or other road materials from private lands,
it is vested with authority to acquire such lands by pur
chase or condemnation. Sec. 1317m—6, subsec. 3, par. (a).

"The county highway commissioner shall have charge of
all county road machinery and tools, and shall be respon
sible to the county board for their proper maintenance, re
pair, and storage, * * Sec. 1317/n—6, subsec. 4.

"The county highway commissioner shall make an annual
report to the stale highway commission and to the county
board * * * containing an itemized statement of all ex
penditures made from the county road and bridge fund for
constructing or maintaining highways or bridges during the
preceding year. He shall include in such rcporl an itemized
estimate of tiic amount needed to properly maintain the
state highways and bridges in his county for the succeeding
year and shall make such recommendations as he deems ad
visable." Sec. 1317/n—6, subsec. 5.

"The county highway commissioner shall have power, in
his discretion, to suspend the right to travel on any highway
in process of construction or repair * * *." Sec. 13\7m—6,
subsec. 7.

No other oHiccr is vested with that authority.

"Whenever any fence encroaches upon any highway on
the county or state system, the county highway commis
sioner shall issue his order requiring the owner of the land
* * * to remove the same from such highway within thirty
days." If his order is not complied with he may remove such
fences. Sec. 1317/n—6, subsec. 8.

"The county highway commissioner shall perform all
duties required of him by the county board, as well as all the
duties that may be required of him by the county commit
tee, and shall do or cause to be done all necessary engineer
ing and examination of roads and bridges designated by the
board or its committee * * *. He may cause any portion
of said roads to lie I'elocated when in his judgment, and in
the judgment of the county committee, the best interests of
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the county require such relocation." He shall establish
grades, make surveys and maps, examine and report as to
condition of roads, bridges and culverts, and make estimates
of the cost of improvement thereof or the cost or relocation.
Sec. 1317/n—7, subsec. 1.

"Whenever it shall be deemed necessary for the proper
construction, improvement or maintenance of any state
trunk highway or prospective state highway, or bridge
thereon, to change or relocate any such bridge or a portion of
any such highway, the * * * county highway commissioner
shall file a plat thereof * * with the state road and bridge
committee, and it shall thereupon be the duty of the com
mittee, by contract or condemnation, to acquire the land
necessary for such relocation. Sec. 1317/n—7, subsec. 2,
par. (a).

"The county highway commissioner shall keep a ledger
account with each town, showing in detail the amount ap
propriated for each separate piece of construction in each
town and the amounts expended and on hand, and shall re
port to the county board from time to time the state of such
account * * Sec. 1317/n—7, subsec. 3, par. (b).

"All payments from the county road and bridge fund for
materials and supplies and on contracts shall be made by
the treasurer of the county on the written dated order of the
county highway commissioner, * * Sec. 1317/n—7,
subsec. 3, par. (c).

There are other provisions of law of like tenor, but those
already cited and quoted from are sufficient for the purpose
in hand. The statutes bristle with orders direct from the

legislature to the highway commissioner. These orders
cannot be annulled or countermanded by any less authority.

While your letter does not ask, it suggests this queslion:
Is it legal for the county board to employ as an assistant to
the highway commissioner a person who is a member of the
county slate road and bridge committee?
We advise that such employment will be legal, though we

have some doubts that the advice is sound. If such action

were taken by the board, the person, when performing his
duties as assistant to the highway commissioner, would be
subject to the latter's orders, but when sitting as a member
of the committee, such person would be exercising certain
general or supervisory^ control and authority over the high
way' commissioner. Stated differently, at one time this person
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would be taking orders from the highway commissioner, and
at another time giving orders to the highway commissioner.
Such relationships would not be likely to result in complete
harmony, and iL is possible that the courts would hold ihat it
is against public policy to have the same person act as a
member of this committee and also as an assistant to the
highway commissioner.
EEB

Bridges and Highways—Gravel Pits—Eminent Domain—
Condemnation—Town board m.ay condemn right of way
to gravel pit under right to condemn gravel pit itself.

November 26, 1921.

A. F. Murphy,

District Attorney,
Marinette, Wisconsin.

Your letter of November 22 asks for a construction of
sec. 32.07, subsec. (2), Stats., dealing with eminent domain,
which reads as follows:

'Tf the application be by a \o\vn or county, or by a board,
* * * the petitioner shall determine the necessity."

This section presupposes that the town is condemning for
a public use and with statutory authority. It must, therefore,
be construed in connection with sec. 1223, subsec. (2), which
expressly gives town boards power to condemn gravel pits.

I quote from your letter:

"In this case the gravel pit is situated upon a forty some
rods distant from the main road and the town * * * has
embraced not only the particular gravel pit but a strip of
land leading from the main highway to the gravel pit. * * *
May it embrace this strip intended as a means to remove the
gravel?"

I assume that the relation of the gravel pit to the highway
is such that if the pit passed by conveyance instead of con
demnation proceedings, a way of necessity would pass to the
grantee by implication. This would be true even though the
grantee be a municipal body entitled to exercise the right of
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eminent domain. Board of Supervisors v. Ellioll, 107 Miss.
841. 66 So. 203.
But when a piece of property taken under condemnation

proceedings is wholly surrounded by other lands, it has been
held that no way of necessity can be im.plied; in the absence
of express reference to the right of way and compensation
therefor in the condemnation proceedings, no such right of
way is acquired. Banks v. School Directors, 194 111. 247, 62
N. E. 604. This secm.s to be the correct theory underlying
ways of necessity, and therefore, unless the authority that the
town board has to condemn the gravel pit also implies the
authority to condemn at the same tim.e, a right of way there
to, the power would be wholly nugatory- and of no avail. It
is to be presumed that the legislature gave not only the right
to appropriate the specific property mentioned but also every
incident which necessarily accompanies the ownership of it.

Clearly the legislature would have the power in the instant
case to detenrdne the amount of land necessary to be taken.
Wisconsin Central B. R. v. Cornell University, 52 Wis. 537.
The legislature may delegate this power of determining the
amount of land necessary to be taken to the town board.
When, as in this case, the legislature has determined that the
particular use is a public use, then the determination by the
town board as to the necessity of the taking is final. Smith
V. Gould, 59 Wis. 631. Easem.enls are as much a subject of
condemnation proceedings as any other property.
In Banks v. School Directors, supra, the legislative au

thority to condemn a site for a schoolhouse was held to in
clude the right to condemn a way thereto. Not only is this
case authority for the affirmative answer to your question
but it indicates clearly that the casement of a right of way
in such a case cannot be acquired in any other way than by
condemnation, and the town board should, therefore, in
clude the strip in the description of the properly condemned
and allow compensation therefor.
COM
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Approprialions and Expenditures—Slate Historical So-
ciety—Sec. 14.68, Stats., requires fines collected by state
historical society to be paid to state treasurci".
Moneys so paid are not reappropriated to society by sec.

20.785 or any other statute.

November 28, 1921.

Joseph Schafer, Superintendent,
State Historical Society.

The state liistoricai society has rules which exact various
small sums of ir.oney from, its patrons for injury to or loss
or destruction of books, pam.phlets, etc. These exactions,
for want of a better name, are called fines. The practice
has been to pay the fines collected by the society into the
state treasury, where they have been credited to the general
fund.

You ask whether the law permits or requires m^oncys so
paid into the general fund to be credited to the society's ap
propriation and thus made available for use of the society.

It is the opinion of this office that the question.must be
answered in the negative. The statutes on this subject were
amended by chs. 389 and 454, Laws 1919, elTective June 24
and July 5, 1919, respectively. A clear understanding of the
matter necessitates an examination of the law as it stood im

mediately prior to the am.endments made by those chapters,
and a study of the change wrought thereby.
The charter of the state historical society' was granted by

ch. 17, Laws 1853, and its corporate existence is continued
by sec. 44.01 and many other acts of the legislature, subject
to specified limitations.

* * Said society shall be the trustee of the state, and as
such shall faithfully expend and apply all money received
from the state to the uses and purposes directed by law, and
shall hold all its present and future collections and property
for the state; * * Sec. 44.01.

From time to time the legislature has made considerable
appropriations from the state's revenues to the society

"to carry into effect the powers, duties and functions of said
society." Sec. 20.16, Stats., and ch. 78, Laws 1921.

36
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We have made a careful examination of the statutes en

acted prior to May 1, 1919 which rccjuired your society to
pay to the state treasurer any of its revenues or receipts. The
existence or nonexistence of sucli a law is a ci ticial fact.
If there be such a statute which was in force on that date,
then the above answer is correct; otherwise, not.

Prior to the amendments of 1919 before referred to

"All appropriations made by law from state revenues for
either the "^Hsconsin state horticultural society, the Wiscon
sin live stock breeders' association, or the industrial school
for girls are made on the express conditions that such society,
association or school, as the case may be, pays all moneys
received by it into the state treasury within one week of re
ceipt * * Sec. 20.78, Stats. 1917.

At that time there were organizations, sucli as agricul
tural societies and poultry associations, that were receiving
state aid but were not required to and did not pay their re
ceipts into the state treasury. This was changed by amend
ments of 1919. The legislative plan evidently was to re
quire all of such organizations to'pay all of their receipts into
the state treasun,^ and to make all disbursements from the
state treasuiy, thus giving the state detailed and first-hand
information of the financial transaction of the organizations
and at the tim.e not withdraw from them any of the revenues
or funds before available to them. That plan was effected
in this way:

Sec. 20.78 was amended by striking out the nam.es of the
state horticultural society and the two other organizations
and m.aking the provision general.

"All appropriations made by law from state revenues for
any department, board, commission, or institution of the
state, or any society or association receiving state aid are
made on the express conditions that such department, board,
commission or institution, society or association, as the case
may be, pays all moneys received by it into the stale treas
ury Mthin one week of receipt, *■*

The constitution provides that no money shall be paid out
of the state treasury except it be pursuant to an appropria
tion made by law. Hence, had the amendm.ent to the law
stopped here, the elTect of paying the receipts of any society
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inlo the stale treasury would have been to deprive that
society of the use of those funds and would liave, from mere
self-inlerest, compelled many such organizations to refuse
slate aid, for the reason that the stale would be getting more
than it was giving. To leave the finances of such societies
unchanged by the amendment just mentioned, a new section
of the statute was created by sec. 7, ch. 454, to be numbered
and read:

"20.785. All moneys paid into the state treasury by any
institution, society or association, receiving state aid, which
are paid into the stale treasury pursuant to section 20.78,
and not required to be paid into the general fund previous to
May J, 1919, are rcapproprialed therefrom for the use of the
institution, society or association, so paying its receipts into
the state treasury."

It is important to note the limitation on the appropriation
made by this new section. The reappropriation does not
apply to societies which were required, prior to May 1, 1919,
to pay their receipts into the state treasury. It applies only
to those whose receipts were "not required to be paid into the
general fund previous to May 1, 1919." Prior to that date,
did the law require the state historical society to pay moneys
I'eceived by it into the state treasury? We think it did.

Said society is the trustee of the state, and as such holds all
its property for the slate. Sec. 44.01.
Ch. 433, Laws 1901, set up a central state accounting sys

tem. Sec. 1 of the chapter (sec. 169g) named thedepartm.enls
and institutions to which the accounting system, should apply
and therein specified "the state historical society." Sec. 3
of the act (sec. 169z) required that all m.oneys collected by the
society should be weekly deposited with the state treasurer.
There is no doubt that so long as this act was in force the
fines collected by the state historical society were by statute
required to be paid to the state treasurer. The sections of
said ch. 433 became sees. 169g to 169/n and are found in the
Supplement of 1906 to Wisconsin statutes, and in subsequent
issues of Wisconsin statutes.

The statutes relating to this matter were materially
changed by ch. 622, Laws 1917. Sees. 67 and 68 thereof re
pealed sees. 169g and 169/i, S tats. 1915, and sec. 69 of the act
amended and renumbered sec. 169i, subsec. (1) to read:
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"14.68 Receipts and Deposits of Money; Procedure;
Penalties, (i) * * * Unless otherwise provided by law, all
moneys collected or received by each and eveiy * * * ojfficer,
board, commission, society, or association for or in behalf of
the state, or which is required by law to be turned into the state
treasury, * * * shall be * * * deposited * * *, in or trans
mitted to the stale treasury * * * at least once a week and
* * * also whenever required by the governor, and * * *
s/ia/^6e accompanied a statement in such form as the * * *
treasurer may ♦ * * prescribe showing the amount of such
collection, and from whom and for what purpose or on what
account the same was received. * *
(The stars indicate portions of the statute eliminated, and

the underscore indicates words added to the statute.)

The fines are property and when paid to the society be
come its property. Are the pa>TTients to the society "for or
in behalf of the state?" It would seem that they are. The
society is the

"trustee of the state, and as such shall * * * hold all its
* * * property for the state."

A trustee, as such, receives property for the beneficiary of
the trust and holds it for the latter. That such is the relation

of the society to the state there can be no doubt. The society
is a trustee in fact, and the state is the beneficiaiy and the

equitable owner of the trust estate and the entire income
thereof of eveiy kind. The soundness of our conclusion is in
dicated by the fact that no change was made in the practice
of paying said fines into the state treasuiy following the
statiitoiy amendment in 1917: A continuation of that prac
tice constitutes a practical construction of the statutes from
the beginning by those who have administered them.
EEB
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Appropriations and Expenditures—Public Officers—At
torney General—Wisconsin Statutes—Words and Phrases—
Where goods are ordered by a department of the state, and
order accepted, in certain fiscal year, but not delivered until
ensuing fiscal year, bill is payable out of appropriation for
year in which they were ordered.
"Accrued" and "incurred" defined. In determining what

is held in opinion of this deparlment entire opinion must be
considered, and not merely isolated phrases or sentences.
Same word may have dilTerent meanings when used in

dilTerent statiiles or with reference to different situations.

November 29, 1921.
David Atwood, Editor,

Public Printing.
I am in receipt of your letter of November 23 referring to

the two opinions given the state board of educatioa by this
department under date of September 24* and November 14f
respectively, and asking what course the printing board is
permitted lo pursue when printing is ordered within a tim.e
when it cannot be delivered before the close of the then

fiscal year.
I have very carefully considered what you have said in

your inquiry, and have again gone over the statutes, and am
more firmly convinced than before that the two opinions re
ferred to were correct.

You Jiave referred to an opinion given by Mr. Justice
Owen when he was attorney general and found in VI Op.
Atty. Gen. 700. A reading of that opinion shows, as it seems
to m.e, that there is no conflict between what was there said
and what has been said in the two opinions to the boai'd of
education. What was there held was that where an order

was given for soap in April, and the soap was delivered prior
to the end of the fiscal year, the soap could not be paid for
out of the appropriation that was made after the order was
given and which becam.e available July 1. It is true that
this language was used in such opinion:

"The indebtedness for Ihese goods no doubt accrued upon
their delivery and acceptance" (p. 702).,

*Page 050 of this volume.
fPage 1081 of this volume.



1126 Opinions of the Attorney-General

This slalement must, however, be taken in conneclion
with the whole opinion in order to understand what was in
fact determined. As was said by the United States court
with reference to opinions of courts:

"It is a maxim not to be disregarded that general expres
sions, in every opinion, are Jo be taken in connection with
the case in which those expressions arc used. If they go be
yond the case, they may be respected, but ought not to con
trol the judgment in a subsequent suit when the very point
is presented for decision. The reason of this maxim is ob
vious. The question actually before the Court is investi
gated with care, and considered in its full extent. Other
principles which may serve to illustrate it, are considered in
their relation to the case decided, but their possible bearing
on all other cases is seldom completely investigated." Cohens
v: Virginia, 19 U. S. (6 Wheat.) 264, 399-400.

With that maxim in mind, it will be noted that the opinion
in question nowhere holds that an order given for goods and
accepted prior to the end of the fiscal year cannot be paid
for out of the appropriation for that fiscal year even though
the goods may not be delivered until the ensuing fiscal year.

Again, it will be noted that the word used in the language
quoted is "accrued" and not "incurred." The two words do
not mean the same thing. According to the dictionaries
"accrue" means

"in law to become a present and enforciblc right or demand."
Century Dictionary.

"To come into existence as an enforceable claim; to vest as a
right; as, a cause of action has accrued when the right to sue
has become vested." Webster's New International Dic
tionary.

"Incur" means to

"become liable or subject to through one's own action; bring
upon one's self; as, to incur liabilities." Century Dictionary.

"To become liable or subject to; * * ♦; to render liable or
subject to; * * *; to accrue; to be involved." Webster's
New International Dictionary.

Our supreme court has said:

"There is, however, a substantial difference in meaning
between the words 'arise' and 'accrue.' A cause of action
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may logically be said Lo arise when the facts necessary to
clemonslrate the defendant's breach of duty and liability to
some person or group of persons or interests have all come
into existence, even though the person or group be not at the
time competent to sue, but must sue through a representa
tive to be appointed later, while it cannot be said tliat a cause
of action has 'accrued' until there was a person in existence
to whom it can accrue, for the very plain reason that a thing
must accrue to somebody. Accrue means to increase, to
augment, to add to something already existing by way of
increase." Stale cx rel Northwestern M. L. Ins. Co. v. Circuit
Court, 165 Wis. 387, 389-390.

As used in the opinion referred Lo, the term "accrued"
may well have been used as meaning "become due." On
the other hand, the word "incurred," as used in subsec. (5),
sec. 20.77, Stats., means "become liable for."
Again, it must be remembered that the same word may have

dilTerent nieanings when used in different statutes or with
reference to different situations.

There is no rule of construction requiring the sam.e meaning
to be given to the same word, used in different connections
in different statutes. Rupp v. Swineford, 40 Wis. 28, 31.
The same words may require veiy different constructions
wlien used in different statutes. State cx rel. City C. Co.
V. Kotccki, 156 Wis. 278, 282.

Sec. 20.77, Stats., gives the rules for the construction of
appropriation clauses. Subsec. (1) states that statutes con
taining certain language, or language substantially similar,
shall be construed to be annual, continuing, nonlapsable ap
propriations, and shall be available until used. Subsec. (2)
stales that ai)propriations in language substantially like
that therein referred to shall be construed to be lapsable ap
propriations and balances unexpended at the close of the
appropriation period shall revert to the fund from which
appropriated.
The appropriation to the state board of education under

subsec. (2), sec. 20.22, Stats., as it stood in June, 1921, was
a lapsable appropriation within the rule announced by sub
sec. (2), sec. 20.77.

Subsec. (5), sec. 20.77 provides:

"Where any appropriation is repealed or any balance of
an appropriation is caused to revert, any indebtedness in-
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curred under the authority of such appropriation or balance
prior to the time as of which such repeal or reversion of bal
ance is to take effect, shall be paid from the appropriation or
balance thus repealed or reverted as the case may be unless
otherwise specifically provided by law."

Under this I held that printing ordered June 15, 1921, but
which was not in fact delivered until after July 11, 1921,
was payable out of the appropriation which was repealed
by ch. 488, laws of 1921, which became effective on July 11,
1921. ,

If it is to be held that the indebtedness is not incurred

when the goods arc ordered and that order is accepted, then
when can it be said that the indebtedness is incurred under

the provisions of subsec. (5), sec. 20.77? If it be said that
it is not incuired until the goods are delivered, then you are
putting the heads of the departments in this situation: If
they order goods before tiie end of a fiscal year, and those
goods arc not delivered until the ensuing fiscal year, and in
the meantime the appropriation has lapsed, the head of the
particular department has anticipated an appropriation and
rendered himself liable for so doing. In this particular in
stance, at the time the goods were ordered there had been
no appropriation made, which appropriation was in force
at the time the goods were delivered, out of which the pay
ment for this printing could have been paid unless the con
struction I have placed upon these provisions is correct.

Again, assume this situation:.Goods are ordered before
the end of a fiscal year, at a time when there is an appropria
tion available from which payment for such goods may prop
erly be made; the head of the department has reason to be
lieve that the goods may be delivered before the end of that
fiscal year, and wants them to be so delivered; before the
goods arc delivered the appropriation is repealed, and no new
appropriation is made out of which the goods may be paid
for. Would you not, under those circum.stances, say that
subsec. (5) authorizes the payment to be made from the un
expended balance of the repealed appropriation? If under
those circumkances the goods may be so paid for, then cer-
lainly they should be paid in the same way under the cir
cumstances here present.
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It occurs to rr?.e thai there is no cUnicully in the handling
of this matter by the printing board. II seems to me that it
is much easier to handle it this way then it would be under
any other construction. When an order for printing is re
ceived by the board from, any department, all that the board
needs to do is to ascertain whether at that time there is an
unexpended balance in that particular departm.ent's ap
propriation sufTicient to cover the order. It will not matter
whether the order is received six months before the end of the

fiscal year or within five days of the end of the fiscal year.
In cither event the payment, under this construction, is to
be made out of the unexpended balance of the appropriation
for that year, if the appropriation is a lapsable one. I pre
sume some arrangement could be made with the office of
the secretary of state by which something in the nature
of a certified check could be used so as to prevent the ex
pending for other purposes of the balance of the appropria
tion between the time of giving the order for printing and
the time when the sam.e is received. Whether this be true

or not, the head of the department would be liable if he gave
orders for goods in excess of his appropriation for the fiscal
year.

You speak of a practical construction by the accountant
in the secretary of state's office with reference to these
matters. It is only when a statute is ambiguous that the
practical construction given by administrative officers may
be resorted to as an aid in construing the statute. Practical
construction can never give to a statute a different meaning
than the plain language of the statute itself requires that it
be given. In construing statutes the legislative intent is
always to be sought. In arriving at such intent the rules
permit

"of looking at a written law as a whole, to the subject with
which it deals, to the reason and spirit thereof, to give words
a broad or narrow construction, going either way to the limits
of their reasonable scope, to supply omitted words which are
clearly in place by implication, to change one word for an
other in case of the wrong one being clearly used, and so
read out of the enactment tlie real intent, even though it may
be contrary to the letter thereof." State ex rel. M., St. P.
S. S. M. P. Co. V. R. R. Comm., 137 Wis. 80, 85.
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In this case the statute seems to us to be perfectly plain.
We believe that the constiiiction we have given it is within
the intent of the legislature, and we cannot come to any
different conclusion than was arrived at in the prior opinions.
It is not necessary, under these opinions, that the printing
board

"advise all officials and departments that no printing will be
ordered unless it is ordered at a time when thereafter it may
be completed and delivered and charged to the ofTicial or
department before the close of the fiscal year."

This for the reasons I have stated above. If at the time the

goods are ordered and the order is accepted, there is a suffi
cient unexpended balance of an appropriation available for
that purpose, that is a sufficient protection both to the print
ing board and to the head'of the department. Neither the
head of the departm.ent nor the printing board has any au
thority to give orders for printing or for other supplies in
excess of the amount presentlv available for that purpose.
WWG

Public Health—Registered Nurses—Public Officers—State
Board of Health—Committee on nursing education created by
ch 365, Laws 1921, may make administrative rules but cannot
add to statutory' requirements for registration of nurses;
rule which requires six months' residence prior to applica
tion for registration is inconsistent with statute and void.

Residence -at time cerUficate is issued to nurse is most that

can be required in that respect.
Legal residence is meant and that may be acquired at

once by bodily presence of person with intent to make place
his permanent domicile.

Verified application for registration showing applicant
to be legal resident should be accepted.

November 29, 1921.

Dr. C. a. Harper,

State Health Officer.
You ask to be advised regarding the administration of

ch. 365, Laws 1921. That act repealed the existing statutory
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provisions for the examination and registration of nurses
and created sees. 38.20 to 38.40, inclusive, governing the
same subject.

Sec. 38.20 provides for a "committee on nursing educa
tion," consisting of six mem,bers, and specifies how they shall
be appointed. Among the duties imposed upon this com
mittee is the one

"(d) To make rules and regulations for the administra
tion of sections 38.20 to 38.30 of the statutes not inconsistent
therewith."

Sec. 38.22 provides:

"(1) Any nurse over the age of twenty and of good mora^
character, who has a" specified preliminary education and
"who holds a diploma of graduation from an accredited
school of nursing * * * may make application * * * for
registration as a registered nurse and shall, upon paynient
of a registration fee of ten dollars, be entitled to examina
tion for registration,"

and further provides that any nurse may be registered

"(2) Without examination, provided that the application
be made prior to September 1, 1921, and provided that the
applicant shall have graduated before said date from an
accredited training school * * *."

This part of the statute is generally referred to as the "waiver
provision."
The committee on nursing education has made a rule

which adds to the requirements found in the statute a further
condition, that the applicant for registration under the
waiver provision shall have resided in Wisconsin six months
immediately prior to September 1, 1921.
You are advised that it is beyond the power of the com

mittee to make such residence requirement. That rule is "in
consistent" with the statute. The committee has no au

thority to exact of applicants qualifications or conditions
not provided by the legislature. You will notice that the
statute refers to the applicant as "any nurse." The re
pealed statute refers to the applicant as "any resident of this
state." Sec. 1435c, Stats. 1919. We are bound lo under-

\ Ivl
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stand the legislature intended a change in meaning by the
change of words used.
We have found only one provision as to residence in the

present statute which in any degree indicates that appli
cants or even registered nurses must be residents of this
state.

* * Any person to whom a certificate of registration
shall be issued shall, within thirty days thereafter, cause the
same to be recorded with the county clerk of the county in
which such person resides." Subsec. (3), sec. 38.25.

We take this to refer to a Wisconsin county and therefore
that the nurse must, at the time of registering the certifi
cate, be a resident of Wisconsin. As the statute requires
the certificate to be registered within thirty days of its is
sue, it follows that the person to whom it is issued, in order to
fully comply with the statute, must, at the latest, have a
residence in Wisconsin before the termination of that thirty-
day period.
However, residence may be established by an adult at any

place on the instant. When a person arrives at any place
with the intent of making the same his or her permanent
home, a legal residence is thereby- established. We think
that it is within the power of the committee to require that
the nurse have a legal residence in Wisconsin at the time a
certificate of registration is issued to her, by the state board
of health, but cannol require any length of residence prior
thereto as a condition of obtaining the certificate.
You m.ention a concrete case of a nurse who graduated

from an accredited school in 1911 in California and who

claims in his application that he resides in Wisconsin, though
it appears that since 1911 he has been engaged in California
or Michigan practically all of the time. In his verified appli
cation for registration under the waiver provision he states
that he is a resident of Grafton, Ozaukee county, Wisconsin,
and has been for more than five years. He is corroborated
by the affidavit of a citizen of Grafton. You are advised
that he shows himself to be a legal resident of this state for
more than six months immediately preceding September 1,
1921. If the facts are as stated by him, he is entitled to vote
as an elector of Wisconsin at Grafton. It is also thought
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thai the commiUee should take the sworn statement of ap
plicants in regard to the matter of residence. The committee
is not created as a trier of facts as to residence and the
statute does not contemplate that the committee will con
duct a judicial inquiry and determine as a court the fact of
residence.

EEB

Intoxicating Liquors—-Person convicted of violating state
liquor laws and lined and thereafter committed to jail in de
fault of paying line m.ay still be made to pay it by execution
issued against his property.

November 29, 1921.
Alvin B. Peterson,

District Attorneij,
Prairie dii Chien, Wisconsin.

In your letter of November 25 you state that on November
18 one A was convicted of the crime of having in his possession
a still and mechanical device suitable and adoptable for dis
tilled liquor; that the sentence of the court was as follows,—•
that the said A pay a fine of $250, together with the costs
of the action and, in default of pa^Tnent of such fine and
costs, that he be committed to the county jail of Crawford
county until such fine and costs were paid, not to exceed the
period of two months. You slate that A is the owner of a
160-acre farm, together with some personal property, and that
he lefuses to pay the line and the costs and is now confined
in jail.

You inquire whether the serving of two months in the jail
will relieve A from the payment of such fine and costs or
whether the state can proceed, by execution, to collect such
fine and costs from the property of A, notwithstanding the
fact that he is seiwing time in the jail.

Sec. 4633, Stats., provides, in part, as follows:

"When a fine is imposed as the whole or any part of the
punishment for any olTense by any law the court shall also
sentence the defendant to pay the costs of the prosecution
and the costs incurred by the county at request of the de
fendant, and to be committed to the county jail until the fine
and costs are paid or discharged; but the court shall limit
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the time of such imprisonment in each case, in addition to any
other imprisonment, in its discretion, in no case, however,
to exceed six months; and the court may also issue an ex
ecution against the property of the defendant for said fine
and costs. * ̂

It is apparent that the above section of the statute applies
to the penalty imposed for violation of our prohibition
statute. See Starry v. Stale, 115 Wis. 50, 54.

I have been unable to find any authority which would au
thorize me to hold lhat the imprisonment imposed for the
nonpayment of the fine is to be substituted for Die fine.
See 16 Corpus Juris 1359; 12 Cyc. 960, 966.

I am of the opinion, therefore, that the serving of two
months in the county jail will not relieve A from the payment
of such fine, and that execution may issue to collect the
same.

JEM

Bridges and Highways—Counties—Municipal Corpora
tions—Towns—Town board cannot by levying highway
taxes compel county aid for permanent improvement of
prospective state highways; that power is vested alone .in
town meeting.
Towns are obliged to maintain county system of prospec

tive state highways until roads become state highways in
fact.

Town board has power to levy and expend taxes for per
manent improvement of any portion of county system of
prospective state highways.
When town board has levied taxes for permanent im

provement of highways, county board may in its discretion
appropriate money to aid in such construction.

November 29, 1921.

Lucien T. Reid,
District Attorney,

La Crosse, Wisconsin.

The annual town m.eeting of the town of Washington de
cided
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"that the construction and maintenance of highway be left
to the town board."

Thereafter the town board levied a highway tax of SI,500
for the permanent improvement of one road and $4,000 for
improvement of another road, both roads being paid of the
county system of prospective state highways. The town
board has petitioned the county, presumably under sec.
1317/n—4, siilisec. 2, to match these appropriations of the
town. You say:

"A couple of taxpayers have raised the following points:

"First. That the roads in question, being roads which the
county is bound to maintain, the town board has no right to
expend money upon them.
"Second. That although the town board may vote a levy

for the maintenance of highways, only the voters at a regu
larly called town meeting can vote money for construction or
permanent improvement."

You ask for the opinion of this office on the points raised.
As to the first point, the towns and not the county are re

quired to m.aintain the county system of prospective state
highways. That burden shifts to the county only when pros
pective state highways have become actual state highways.
This is but a repetition of prior opinions of the attorney
general. VIII Op. Alty. Gen. 353, and other opinions cited
at p. 354.
You are further advised that the town board may, within

the possibilities of the funds on hand or available, perman
ently improve any highway which the town is required to
maintain.

"* * * It shall be the duty of each board of supervisors:
"(1) To appoint some competent person to superintend,

under their direction, the construction and repair of highways
and bridges within the town. * * *." Sec. 1223.

The construction of highways includes permanent improve
ments, as well as temporary ones.
I think the assum.ption in the first point that the county

is bound to maintain these roads is unwarranted. If, how
ever, these roads are in fact state highways or part of the
state trunk system of highways, then the county is bound to
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maintain the same, and I think it would follow that if the
county is bound to m.aintain those roads, the town board has
no authority to permanently improve or otherwise maintain
those roads.

The second point has in part been covered by what has
already been said. If by this point it is sought to raise the
question of the power of I he town board to levy highway
taxes and thereby coerce the county into raising a like
amount for the purpose of permanently improving a part of
the county system, of prospecllve state higliways, llie point
is well taken. The town meeting alone has power to coerce
the county in that manner.

"1. The electors of any towm * * * may vote in addition
to all other taxes, a special tax * * * for impi'oving a por
tion of the system of prospective state highways * * *.
"2. Whenever a town * * * has determined to levy a lax

for an improvement in accordance with the provisions of sub
section 1 of this section, the town board * ♦ * shall * * *
petition the county board to allot and appropriate at least
an equal amount to cover the county's share of the cost of
the improvement. * * Sec. 1317/n—4.

It will'bc noted that this statute gives the power of voting
such special tax to the (own meeting only, and when voted
by it, m.akes it the bounden duty of the town board to pe
tition the county board. I conclude, tlicrefore, that he
county board m.ay disregard the town's petition. But it
does not follow that the county is obliged to disregard the
petition or that the town board violated the law or exceeded
its authority in m.aking such petition. Under the circum
stances slated, the petition of ihe town board is m.erely a re
quest to the county board for contribution to the highway
work of the town, and that request may be granted by the
county board if that body thinks best.

"1. (a) The county boards are given authority to con
struct or improve, or aid in constructing or improving any
road or bridge within the county * * S.ec. 1317/n—5.

This ofTice has repeatedly expressed the opinion that this
power of the county board is general and could be exercised
in a case like the one you mention.
EEB
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Corporations—Foreign Corporations—Intoxicating Liquors
—Permit for use of alcohol in m.anufacturing preparations
may be issued to foreign corporation.

November 30, 1921.

W. Stanley Smith,
Prohibition Commissioner.

A corporation formed under the laws of Delaware and
licensed to do business in Wisconsin as a foreign corporation
has applied for a permit to use alcohol in the m.anufaciuring
of preparations under the state prohibition act, and you re
quest my opinion as to whether you have authority to grant
a permit to a foreign corporation, in view of the provisions
of subsec. (31), sec. 1 of that law.
The provision of ch. -I ll, laws of 1921, referred to, reads:

"Qualifications of licensee, or permittee. No license or per
mit shall be granted to any person, unless to a domestic cor
poration, not a citizen of the United Slates and of this state
and a resident of the town, village or city in which such
license is applied for, * *

As I read this provision, it means the same as though it
read:

"No license or permit shall be granted to any person other
than a domestic corporation, unless such person is a citizen
of Ihe United States and of this state, and a resident of the
town, village or city in which such license is applied for."

A domestic corporation, and no other person, is by this
express language here exempted from the qualifications re
quired of a person who m.ay be granted the license or permit
which is referred to in subsec. (31). The phrase "domestic
corporation" has a universally accepted meaning as de
fining corporations incorporated under the laws of this slate,
as distinguished from corporations which are formed under
the laws of some otiicr state, the latter being designated as
"foreign corporations."

It is apparent that a foreign corporation cannot have the
qualifications required by subsec. (31), of all other persons, as
conditions precedent to receiving the permit therein re
ferred to. And if subsec. (31) refers to the granting of a
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permit or a license to use alcohol in the manufacturing of
preparations under the state prohibition act, you would
clearly not have authority to issue the permit applied for.
However, I am convinced that siibsec. (31) has reference to
no such application, and must be read only in connection
with subsecs. (29) and (30) ol sec. 1 of the same act.
Ch. 441 takes up a new subject with subsec. (29), to wit:

the matter of license fees for nonintoxicating liquors, and
provides:

"(a) Each town board, village board and common council
m,ay grant licenses to such persons as they deem proper for
the sale of nonintoxicating beverages for which a license fee
* * * fixed by the board or council shall be paid. Such
license shall be issued by the town, village or city clerk,
* * *

"(b) It shall be the duty of the treasurer of each town,
village or city in the state, wherein a fee is collected for license
as herein provided, to remit to the state treasurer * * *.
"(c) It shall be the duty of the slate treasurer to require

all town, village and city treasurers to file * * * detailed
statement of all license fees received by him * *

Subsec. (30), sec. 1, "Not to have bar, curtains, etc," is en
tirely concerned with the regulation of the premises and of
the conduct of the person conducting the same, in which
nonintoxicating liquors arc sold under the license provided
for in subsec. (29).

Subsec. (31), above quoted, continues the prescribed regu
lations, dealing with the same subject matter, to wit:
"Qualifications of licensee, or permittee," who applies for the
license provided for in subsec. (29).
Not only is this conclusion reasonable, from the juxta

position in which the sections above referred to are placed in
ch. 441, but it further appears evident from the language of
subsec. (31), which provides that except in the case of a
domestic corporation the person to be granted a license must
be a resident of the town, village, or city in which such license
is applied for.

This, to my mind, indicates clearly that the use of the
term "permittee" as an alternative of "licensee," and "per
mit" as an alternative of "license," in subsec. (31), is in
advertent, as in towns, villages, and cities, it is "licenses,"
and not "permits," that are applied for.
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The person, under subsec. (31) of sec. 1, applies in his
town, village or city for the license provided for in subsec.
(29), and he applies to the town board, village board, or com
mon council, as the case may be, pursuant to the provisions
of subsec. (29).

It is my opinion, therefore, that the provisions of subsec.
(31) do not refer to permits which the prohibition com
missioner is autliorized to grant for the use of alcohol in the
manufacturing of preparations under the state prohibition
act; and, since the provisions of that law dealing with the
granting of perm.ils by the prohiliilion commissioner for
the purposes tlierein specified, do not exclude from eligibility
for sucli permit, foreign corporations, you have authority to
issue your permit for the use of alcohol in the manufacturing
of preparations, under the state prohibition act, to a corpora
tion form.ed in a state other than the state of Wisconsin.
WJM

Education—Vocational Education—Under sec. 41.15, Stats.
1919, where more than one school board has supervision of
schools in city of less than 5,000 population, all of such
boards ro.ust act together in determining upon establishment
of vocational school system.

December 2, 1921.

George P. Hambrecht, Director,
State Board of Vocational Education.

In your letter of November 21 you state that the city of
Port Washington, a city of less than five thousand popula
tion, is located in two school districts, Nos. 1 and 4; that
district No. 1 has a high school, while No. 4 has not; that in
April, 1920, the school board of district No. 1, acting alone,
appointed a local board of industrial education and the latter
board established a vocational school pursuant to sec. 41.15,
Stats.; that the school was supported during the school year
1920-21 by funds raised by a city tax, but that when the
time for the 1921 tax levy approached, the city authorities
raised the question as to the legality of the appointment of
the local board of industrial education. You desire my
opinion on this subject.
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Sec. 41.15 provides that in cities of over five thousand
there shall be, and in cities of less than five thousand there
may be, a local board of industrial educalion. As pointed
out in previous opinions of tliis department, the determina
tion, in cities of less than five thousand, as to whelher there
shall be such a board rests with the "local board charped
with the super\dsion of the schools." Sec. 41.15, as it stood
in 1920, contained no reference to the procedure to be fol
lowed where there was more than one board charged with
the supervision of the schools in a city. Ch. 377, Laws 1921,
amended the section to provide that in such cases the two or
more school boards must act jointly in appointing a local
board of industrial education. The question to be deter
mined is whether this same requirement existed in 1920, so
that the amendment of 1921 was merely declaratory of
existing law, or whether it was peimissible in 1920 for a
single school district board to appoint a local board of indus
trial education for a city without consulting the other school
district board or boards maintaining schools within the city.
Under sec. 41.15 the local board of industrial education

consists of the city superintendent of schools, if any, and
four other members appointed "by the local board charged
with the supervision of the schools." If there is no city
superintendent of schools, the principal of the high school is
to act as ex~ojficio member; if there is no principal of the
high school, then the president or chairman of the "local
board charged with the supervision of the schools" must act.
The duty of the local board of industrial education is to

"establish, foster and maintain vocational school for instruc
tion in trades and industries, commerce and household
arts." Sec. 41.15.

Sec. 41.18 provides that the vocational schools so established

shall be open to all residents of the cities, towns and villages
in which such schools are located, of fourteen years of age
or over who are not by law required to attend other schools."

Sec. 41.16 provides that the local board of industrial edu
cation of every city shall rcpoit to the com.mon council, or
in case ot cities liaving commission form of government, to
the commission, on or before the 1st day of September in
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each year, the amount of money required for the support of
all the vocational schools established or to be established in
said city, and it is then provided that there shall be levied
and collected in every city, subject to taxation under the
vocational education law, a lax "upon all taxable property in
said city" at the same time and in the same manner as other
taxes are levied and collected, sufficient, with other sources

of revenue lawfully available, to provide the funds required
by the local board of industrial education.
One thing that stands out clearly from these statutory

provisions is that the vocational schools maintained by the
local board of vocational education are supported by taxes
levied throughout the city and are open to all qualified resi
dents of the city who may desiie to enroll as students.
There is no escaping the proposition that once a vocational
school system is la^vfuIly established in a city, all the properly
of the city must be taxed for its support. Such is the direct
command of sec. 41.16. That being the case, can the legisla
ture possibly have intended that the determination as to the
establishment of a vocational school system in cities under
five thousand should be left to any one of a num.ber of school
district boards whose tenitorial jurisdiction might happen
to include som.e portion of the city? Would such a board be
"the local board charged with the supervision of the schools?"
It seem.s to me that the answer must be in the negaiive. Any
other answer, would autliorize the officers of a school district

which might happen to include only a small portion of a city,
to decide upon the establishment of a vocational school
system, for whose maintenance the entire city would be
taxed. It is quite conceivable that in this way nine-tenths
of the people of the city would be absolutely deprived of
any voice in the determination of the (luestion. Such a sys
tem of "taxation without representation" is so contrary to
the spirit of our governm.ent that we need not slop to inquire
whether it is constitutional or not; it is sufficient to say that
such a result was clearly not intended by the legislature.
What, then, is the meaning of the words "the local board

charged with the supervision of the schools" in sec. 41.15, as
applied to the case where the schools of a city are under the
supervision of two or more boards? The words quoted do
not mean the local board charged with the supervision of only



1142 Opinions of the Attorney-General

a part of the schools, or with tlie supervision of the high
school alone, or with the supervision of any other particular
type of school. The obvious meaning is that the action shall
be taken by that power or authority in the community which
is directly in charge of all of the schools of the community.
If, as in the case of Port Washington, that power or authority
is divided territorially between two boards, then it would
seem most logical to hold that those boards together must
decide whether there shall be a vocational school system..
When they act in that manner, every voter of the city will
be represented in the action taken. It is true that this con
struction involves reading the word "board" as though it
were "boards," but that is by no m.eans an uncommon prac
tice of the courts in the construction of statutes, and, in
deed, it is expressly authorized in sec. 4971, subsec. (2),
which provides that in the construction of the statutes of
this state

"Every word importing the singular number only may
extend and be applied to several persons or things as well as
to one person or thing, * *

My conclusion is that the school board of District No. 1,
whose territory included a part of Port Washington, had no
authority, under sec. 41.15 as it existed in 1920, to establish
a local board of industrial education for the city of Port
Washington, and that until such a local board is lawfully
established by joint action of both the school district boards
having jurisdiction in that ciiy, no city tax can lawfully be
levied in Port Washington for the support of vocational
schools in that city.
RMH
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Intoxicating Liquors—Moonshine—"Privately manufac
tured distilled liquor," as used in subsec. (32), sec. 1, ch. 441,
Laws 1921, is what is designated in common parlance as
"moonshine."

Bonded liquor found in man's residence is not alone suffi
cient to convict of offense.

December 2, 1921.

C. A. Ingram,
District Attorney,

Durand, Wisconsin.
In your recent letter you state that officers with search

warrants under the prohibition enforcement law raided the
unlicensed saloon and also the residence of one B and found

three bottles of whiskey, which the officers took with them;
that these bottles appeared to have been bottled in bond in
September, 1919, made in the spring of 1913, and in the fall
of 1917, made in the spring of 1913; that the claim is made
that B has been selling liquor from his residence, but that
you do not know how far the proof will substantiate this.
You ask to be advised whether or not the officers can retain

this liquor and whether prosecution can be brought against
B.

Subsec. (3), sec. 1, ch. 441, Laws 1921, prohibits the manu
facture, sale and transportation of intoxicating liquors as
therein defined.

Subsec. (28) provides:

"The possession of liquor by any person without a permit,
other than in his private dwelling used exclusively as such,
shall be prima facie evidence of unlawful possession."

The liquor having been found in the residence of B, there
is no presumption of guilt under the section.

Par. (d), subsec. (32), sec. 1 of the act reads thus:

•  "There shall be no property rights in any liquor unlawfully
possessed, or in any device for the unlawful manufacture of
liquor, or in any vehicle or conveyance used to unlawfully
transport liquor, and all such liquors, devices, vehicles and
conveyances are contraband subject to seizure, sale, or other
disposition by the commissioner, his deputies or any peace
officer for the benefit of the state. The possession of any
still or other contrivance used or capable of being used for
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the distillation of alcohoiic liquors without a permit, as
provided in the national prohibition act, or the possession of
any mash from which distilled liquor is customarily made,
or Ihc possession of any privately manufactured distilled liquors
without such permit is hereby prohibited, and the posses
sion of any such still, mash, or liquor shall be prima facie
evidence of unlawful manufacture of liquor."

Under this provision, the possession of any privately
manufactured dislilled liquor without a permit is prohibited
and the possession of any such liquor is prima facie evidence
of unlawful manufacture of liquor. The question presents
itself, what is meant by "privately manufactured distilled
liquor," as used herein?

In an abstract sense, there is no publicly manufactured
distilled liquor, if we m.ean that the same is m.anufacLurcd by
the government. I believe the word "privately" should be
construed as used rather in the sense of secretly or illegally.
In other words, I believe it refers to what is known in com
mon parlance as "moonshine." The context in which the
words are here used, being in connection with "still" and
"mash," would indicate that my conclusions are correct.

If you have no other proof against B than the fact that
this liquor was found in his residence, then I believe he can
not be convicted and the liquor should be returned lo him,
as it is evident that it is not privately manufactured distilled
liquor.
JEM

Fish and Game—Trapping—Setting a trap for mink in
closed season is offense; it also constitutes nuisance; conser
vation commission has authority to confiscate trap.

December 3, 1921.

Honorable W. E. Barber, Commissioner,
Conservation Commission.

You submit, in your letter of November 16, the following:
An offender was charged in court with setting of traps for
mink before the opening of the season. The person charged
admitted that the trap in question was his. You state that
the district attorney moved to dismiss the case on the ground
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that no offense had been committed, inasmuch as no pro
tected wild anim.al had been captured, and you ask whether
any offense known to the Wisconsin statutes was committed.
The statutes relating to hunting and trapping ore replete

with provisions clearly evincing the legislative intent to
prohibit under penalty hunting or trapping out of season.

Sec. 29.03 provides, in part:

"The following are declared public nuisances:
« »(

"(5) Any unlicensed trap, snare, spring gun, set gun, net
or other device or contrivance which might entrap, ensnare,
or kill game; * *

Sec. 29.05, subsec. (7), relates to the seizure and confisca
tion of property by conservation wardens. It provides, in
part:

"They shall seize and forthwith confiscate or destroy any
apparatus, appliance, or device declared by any provision
of this chapter to be a public nuisance; * * *"

Sec. 29.06, subsec. (1), provides, in part:

"* * * All confiscated apparatus, appliances, or devices
shall, if not destroyed as authorized by law, be sold at the
highest price obtainable, by the state conservation commis
sion or its deputies. "

Sec. 29.09 provides:

"Except as expressly provided, no person shall hunt with a
gun any wild animal, or trap or fish any game or game fish
unless a license therefor has been duly issued to him * *

Sec. 29.18 provides for a closed season for certain wild
m.amm.als and birds, and provides:

"* * * Except as expressly provided in this chapter, no
person shall hunt or trap any such wild m.ammal or bird at any
time other than the open season therefor, * *

Sec. 29.63, which is the general penalty provision, provides
that punishment shall follow:

"(b) For hunting, trapping, fishing, or clamming without
a license duly issued, whenever a license therefor is required
by the provisions of this chapter, * * * by a fine of not less
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then fifty nor more than one hundred dollars, or by im
prisonment in the county jail not less than thirty days nor
more than six months, or by both such fine and imprison
ment."

The only part of the above quoted provisions that requires
any construction whatever is the word "trap," as used in
sec. 29.18, supra.

Taking into account the general purpose of the entire statu
tory scheme, there can be no doubt as to the meaning of the
word "trap," as used in this section. It does not mean that
one must actually ensnare or entrap and reduce to possession
any wild animal, as defined in the statute, but it means that
if a person is in the act of trapping and has placed a trap or
device in such a manner that it might ensnare and entrap
any wild animal which is protected under the Wisconsin law,
it is an offense, under this section.

This interpretation is further corroborated by the fact
that the word "trap" is used in the sam.c manner and to the
same purpose as the word "hunt," in the same sentence.
The law prohibits any person from hunting or trapping at
any other time than in the open season. The words "no
person shall hunt or trap any such wild mammal," etc.,
clearly indicates that the legislature intended to prohibit
a person from trapping in the closed season, as well as hunt
ing in the closed season. A person need not be successful
in his trapping expedition any more than in his hunting expe
dition to fall within the statutory prohibition. The word
"trap," as therein used, means the setting of any trap, device
or contrivance under such surroundings and circumstances
that without any further act on the part of the person so set
ting it, it might entrap or ensnare any game, as defined in
sec. 29.01, Wis. Stats.
Mink is a species of game that is protected and upon

which there is a closed season (sec. 29.18). You are advised,
therefore, that the setting of a trap for mink in the closed
season is an offense, under the Wisconsin statutes; and that

it also constitutes a nuisance; and that the conservation
commission has authority to confiscate the trap.
JFB
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Municipal Corporations—Dance Hall Ordinances—Com
mon council of general charier city has authority to pass
ordinance for regulation of clancihg in public places with
respect to conditions alTecting health and morals.

December 3, 1921.

Alvin B. Peterson,

District Attorney,
Prairie du Cliien, Wisconsin.

In your letter of December 1 you state that complaints
have been made to you of dancing in ice cream parlors by
young people of both sexes. You have taken the position
that it is a matter for the city to prohibit and the city says
it is a matter for the state. You desire my opinion as to
whether a city council of the fourth class has authority to
promulgate an ordinance prohibiting dancing in ice cream
parlors, and also whether it has a right to pass an ordinance
fixing a time at which dancing should cease.

Unless some specific statute of the state is violated at
these dances, you are without authority to take official action.
In any event you cannot suppress the dancing, but can
merely prosecute for violations of the law that may occur.
However, it is my opinion, assuming Prairie du Chien to

be a city organized under the general charter law, that its
common council has'authority to pass a dance hall ordinance
for the regulation of dancing in public places, with respect
to conditions affecting health and morals, as, for instance,
a city ordinance may require that all public places in which
dancing is permitted shall provide separate toilet facilities for
each sex, adequate facilities for procuring drinking water,
must conform to certain standards of ventilation, and must

provide separate cloak rooms for each sex. These will illus
trate the character of regulations that have been sustained.

Sec. 925-52, Stats., provides:

"The council shall have * * * full power and authority to
make, enact, ordain, establish, publish, enforce, alter, modify,
amend and repeal all such rules, by-laws and regulations for
the government and good order of the city, * * * and health
of tiie inhabitants thereof, for the prevention of crime and
for carrying into cfl'cct the powers vested in said council as
they shall deem expedient; such council shall have power to
declare and impose penalties and enforce the same against



1148 Opinions OF THE Attorney-General

any person or persons who may violate any of the provisions
of such ordinances, rules, by-laws or regulations; * * *"

(which shall have the force of law). Then follows a specific
grantof authority covering 68 separate enumerated powers and
subjects upon which regulatory ordinances ma^' be passed.

It is unnecessary to look in these 68 paragraphs for any
specific authority to regulate dance halls. Sufficient au
thority is found in the language above quoted to enact ordi
nances for the government and good order of the city, for the
prevention of crime and for the public health.
This question was passed upon by our supreme court in

Mehlos V. Milwaukee, 156 Wis. 591. It was there expressly
held that the grant of discretionary power to the common
council of ,A4ilwaukee by its charter to enact ordinances for
the government and good order of the city, for the suppres
sion of vice, for the prevention of crime, plainly confers au
thority to legislate with respect to public dance halls. In the
Milwaukee case, which provided for a licensing of public
dance halls, which arc defined to be any place where the
public generally might gain admission for the purpose of
dancing, with or without the payment of a fee, the time with
in which dances must be discontinued was fixed. It was also
provided in that ordinance that minors under the age of
eighteen years, unless accompanied by parent or guardian,
should not be permitted at a public dance after ten o'clock
P. M.

I was called upon by the county council of defense during
the war 1o prepare an amended dance hall ordinance for
the city of Milwaukee, and during an investigation made at
that time I becam.e convinced of the desirability of prevent
ing absolutely, if possible, the use of intoxicating liquors by
anybody participating in a public dance, and then concluded
that where it could be shown that by leaving the place of
public dancing, habitues were enabled to obtain intoxicat
ing liquors, an ordinance prohibiting the giving of checks to
entitle such persons to readm.ission without purchasing new
tickets, would be valid.

The Mehlos case is again reported in 160 Wis. 339, but
on I he second appeal it was decided upon the opinion origi
nally filed.
WJM
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Contracts—Liens—Public Contractors—Sec. 3716rf, Stats.,

is not confined to higliway contracts but gives lien for all
labor, materials and machinery furnished on contracts for
ever>' kind of public improvement.

December 5, 1921.
Board of Control.

You ask to be advised whether ch. 289, Laws 1921, creat
ing liens in favor of public contractors, applies to the con
struction of public buildings or to any public improvements
other than highways and bridges.

It is the opinion of this departm.ent that the statute ap
plies to the construction of buildings, as well as to highway
construction. The language of the statute is plain and is to
be read as it is written. The lien is given to

"any person, firm or corporation furnishing any material,
apparatus, fixtures, machinery or labor to any contractor for
public improvements in this state, except in cities of the
first class." Sec. 3716(/, subsec. 1, Stats.

In case the money due the contractor is paid by the state
of Wisconsin, a notice of claim of lien must be given by the
claimant to the

"officials of the state, * * * whose duty it is to pay such
contractor * *

If those officials are the state highway commission, then the
notice must be given to that commission, but where the
matter is in charge of other stale officers, those officers must
be notified.

EEB

■ id)'-. ^
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Bridges and Highways—Public Officers—County Clerk—
When county clerk has been notified under sec. 1315, Stats.,
that highway commission has determined to improve portion
of stale trunk highway system and of county's share of cost,
it becomes duty of county board to provide same.

If board fails to do its duly, special lax is levied upon
county by secretary of state and certified to county clerk.

It becomes imperative ministerial duty of county clerk
to certify such tax to various taxing districts and collect same
as other state taxes are collected.

Refusal or failure of county clerk, to perform this duty is
malfeasance, and county board cannot excuse pcrfoiTnance;
it has no voice in matter.

December 5, 1921.

Henry W. Rudow,

District Attorney,
Menomonie, Wisconsin.

We understand from your letter of November 29, 1921,
and from the state highway commission that it determined
to improve a portion of Stale Trunk Highway No. 12 under
the federal aid act, and that your county's portion of the
cost would be §16,000; that the commission so notified your
county clerk, according to the provisions of sec. 1315, Stats.;
that the county board failed to take any action thereon or
to make available the funds so required of the county, and
that the secretaiy of state has notified the county clerk of
such fadure and of the fact that the secretary^ of state had
levied a special tax upon the county because of said failure,
and in pursuance of subsec. 6, sec. 1315, Stats., and directed
the county clerk to include said special tax in the next tax
levy. The county board has passed a resolution directing
the county clerk not to enter such special tax and not to cer
tify it to the local taxing districts. You ask whether the
county clerk should obey the secretary of state or the county
board.

Of course the county clerk must obey the statutes, and
from the facts above stated, that requires the county clerk to
cariy out the order of the secretary of state. The county
clerk is not subject to the orders of the county board in this
matter. It is one entirely outside the jurisdiction of the
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county board and in regard to it the county clerk is not the
servant or inferior of the county board.

Sec. 1315 prescribed the method, scheme or plan of exe
cuting the work of federal aid improvement of state trunk
highways. That section gives the state highway commission
practically entire charge of the matter for the state and leaves
little or no discretion to tlie county boards. The commission
determines when and how portions of the trunk highway
shall be improved, so far as state and federal funds available
permit of such work. Having dctennined upon a construc
tion project in any county, the commission is directed to
immediately notify the county clerk of the

"determination to make said improvement and of the amount
required to be provided by the county to defray the county's
share of the cost of the improvement. Such notitication shall
be made to the county clerk on or before Novemljer 1, of
each year, for work expected to be performed the succeeding
year." Subsec. 4.

"The county board of each county, either at its annual
meeting in November, or at a special meeting, shall make
available in some legal manner the funds requifed to be pro
vided by the county to pay its share of the cost of any pro
posed improvement, and the funds so provided by the
county board shall be paid into the state treasury before
arrangements are completed for proceeding with the actual
construction of the improvement." Subsec. 5.

"If any county board shall fail to make available within
reasonable time after notice from the commission, the county
funds necessary to insure the construction of any improve
ment determined upon in accordance with the provisions of
sections 1312 to 1317, inclusive, of the statutes, the commis
sion shall, in writing, notify the secretary of state who shall
levy a special tax upon said county to be levied and collected
at the time and in the manner other state taxes are levied
and collected in the counties, and Avhen collected the pro
ceeds shall be paid into the slate general fund and credited
to the state trunk highway appropriation and set aside by
the commission for the especial improvement and expended
therefor." Subsec. 6.

This statute seems to us perfectly plain. It vests no dis
cretion either in the county clerk or the county board. Upon
the facts stated, it seems to us it would be malfeasance in
office for the county clerk to disregard the nolice from the
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secretary of state. The cerlificaLion of the special tax by the
secretary of state is the counly clerk's warrant.
With reference to the duties of a ministerial olTicer in such

a situation, the supreme court, in the late case of State ex ret.
Blaine, Attorney General, v. Erickson, 170 Wis. 205, 215,
quoted with approval from Stahl u. O'Malley, 39 Vv^is. 328:

'It would be an intolerable evil if ministerial ofTicers
could sit judicially on valid process in their hands for exe
cution ̂and assume authority to (-orrect mistakes which they
assume to discover in them. The good order of society i^e-
quires that t-hey should have no discretion or responsibility,
but should obey their process with absolute submission, se
cure in doing so. And whenever they substilule judicial dis
cretion for ministerial obedience, they mistake their author
ity and forego their protection.' The town treasurer 'had
no duty or discretion outside of his process. And this is a
lesson which ministerial officers cannot learn too often or too
well.' "

EEB

Intoxicating Liquors—Physicians and Surgeons—Permit to
prescribe liquor may be granted to physician who has no
residence in this state.

December 5, 1921.

Honorable W. Stanley Smith,
Prohibition Commissioner.

You inquire whether you have the power to grant a per
mit to a physician, who is a resident of Ironwood, Michigan,
but who maintains two offices, one at Ironwood and one at
Hurley, Wisconsin, to issue prescriptions for intoxicating
liquors in view of thciprovisions of subsec. (31), sec. 1, ch.
441, laws of 1921. Said subsec. (31) provides in part as fol
lows:

"No license or permit shall be granted to any person, un
less to a domestic corporation, not a citizen of the United
States and of this state and a resident of the town, village or
city in which such license is applied for, nor to any person who
has been convicted of a felony, unfcss such person has been
pardoned."
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In an opinion given to you under dale of November 30*
by the attorney general it was held thai the provisions of said
subsec. (31) do not refer Lo permits which the prohibition
commissioner is authorized to grant for the use of alcohol
in the manufacturing of preparations under the state prohi
bition act, but that they apply only lo Licenses granted for ^
the sale of nonintoxicating liquor under subsecs. (29) and (30)
of said act. The ruling in said opinion by the attorney gen-
eral is decisive of the matter before us now, and you are
therefore advised that a permit m.ay be granted to said phy- "^3
sician although he has no residence in the city of Hurley, nor
is he a citizen of the state of Wisconsin.
JEM

Education—Transportation of J^upilsSchoo] district is
liable for com.pensation for transportation of its pupils to
schoolhousc in adjoining district even though schoolhouse
in adjoining district is less than one-half mile nearer their
homes than schoolhouse in home district.

Inasmuch as the events herein referred to took place dur
ing the past year, this opinion is based on the statutes as
they existed prior to the effective dates of chs. 219, 512 and
163, Laws 1921. On the facts presented in your letter the
parent should be allowed to recover.

Page 1137 of this volume.
37

December 7, 1921.
Frank W. Calkins, . - ".f.

District Attorney, .
Wisconsin Rapids, Wisconsin.

I quote from, your letter of November 29, as follows:

A person living over two miles from a schoolhouse in his
own district and approximately the same distance from a . '
schoolhouse in the adjoining district transported his children 1
to the schoolhouse in the adjoining district and is now seek- '
ing to collect twenry cents a day for transporting the chil
dren for six months during the past year. The school dis
trict refuses to pay on the grounds that unless the school in
the adjoining district is at least one-half mile nearer than
the school in the home district that the person transporting
his children is not entitled to compensation."
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Such jusLificaLion as the board has for its position is pre
sumably found in sec. 40.29, subscc. (4), par. (c), a clause of
which does make reference to the half-mile difference in dis
tance. But obviously this section deals expressly with the
duty of the board to pay tuition in the adjoining district, a
duty wholly distinct from the duty to furnish or pay for
transportation.

Sec. 40.16 deals expressly with "transportation of pu
pils." Sec. 40.16, subsec. (1), par. (b), provides:

♦ * In any school district where the electors have failed
or refused to provide transportation for children living more
than two miles from the school in the home district and from
a school in an adjoining district, the parent or guardian of
any such child may transport liim to school in the home dis
trict or to a school in an adjoining district, and shall be paid
for such services by the district in which he resides at the
rate of twenty cents per day for each such child * *

There is no ambiguity here. There are no omissions
which would drive one to any other portion of the statute to
seek aid in construction. The only doubtful point is the
meaning of "distance," and that is defined in sec. 40.16, sub-
sec. (8).
Not only is the statute complete and clear in its terms,

but there is n© reason to suppose that the legislature meant
to add anything by implication or loose construction, for
whether the transportation be to the one school or the other,
the cost is the same. Such is not the case where tuition is
involved, and there is therefore good reason for the legisla
tive omission of the clause relative to the half-mile difference
in distance in sec. 40.16, subsec. (1), par. (b).
COM
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Intoxicating Liquors — Municipal Corporations—Ordi
nances—Physicians and Surgeons—City of Milwaukee
and cities under general charter law have power to enact or
dinances proiiibiting manufacture, sale, transportation, and
possession of intoxicating liquors.
Under new general charter law, to go into effect Jan. 1,

1922, cities thereunder will have same power to pass such
ordinances.

Ofhcials charged with duty of enforcing prohibition law
must bring complaint under state law, even though prose
cution has been had under city ordinance.
That defendant had no permit from prohibition com.mis-

sioner may be proved by certificate from such commissioner.
Certificate from federal prohibition director is admissible

to show that defendant had permit under federal act.
Physicians, veterinary^ surgeons, and dentists must have

permit to purchase and use alcohol not to exceed six quarts,
etc., in addition to permit under federal act.

December 7, 1921.

Honorable W. Stanley Smith,
Prohibition Commissioner.

In your recent letter you state that a number of city coun
cils have recently enacted penal ordinances relating to the
manufacture, sale, transportation and possession of intoxi
cating liquors, and that some peace officers are making com
plaints under these ordinances and not under the provisions
of ch. 441, Laws 1921. In view of these facts you submit a
number of questions, which I will answer seriatim:

"1. In view of the adoption of the eighteenth amendment
to the United States constitution and the enactment of ch.
556, laws of 1919 (known as the Mulberger act) and the
passage of ch. 441, laws of 1921 (known as the Severson act)
have the municipalities of the state authority to enact penal
ordinances concerning the manufacture, sale, transportation
or possession of intoxicating liquors?"

Sec. 925—52, Stats. 1919, being the section under which
are enumerated the powers of city councils under the general
charter law, contains the following:

"The council shall * * * in addition to all other powers
herein and elsewhere in these statutes vested in them, have
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full power and authority to make, enact, ordain, establish,
publish, enforce, alter, modify, amend and repeal all such
rules, by-laws and regulations for the government and good
order of the city, for the benefit of its trade and commerce,
and liealth of the inhabitants thereof, for the prevention of
crime and for carrying into effect the powers vested in said
council as they shall deem expedient; such council shall have
power to declare and impose penalties and enforce the same
against any person or persons who may violate any of the
provisions of such ordinances, rules, by-laws or regulations;
and such ordinances, rules, by-laws and regulations shall have
the force of law, provided that they be not repugnant to the
constitution of the United States or of this state or of the
laws thereof; and for the aforesaid purposes such council
shall have authority by ordinance, resolution, by-law or
regulation:" (then follows the enumeration of specific grants
of power.)

Sec. 925—52c, Stats. 1919, contains the following:

"2. Whenever the legislature has heretofore granted to any
city, however incorporated, a general welfare clause, pre
ceded or followed by specific grants of power, such specific
grants shall not be construed as restrictions upon such
general welfare clause, but such general welfare clause shall
be given a liberal construction, to the end thai the cities may
exercise all powers granted therein or reasonably implied
therefrom.
"3. All statutes enacted by the legislature granting to

such cities any powers or prescribing the method and manner
of executing said powers shall be given a liberal construction,
to the end that such cities shall be given the largest possible
power and leeway of action under such statutes.
"4. Whenever the legislature has heretofore, or may here

after grant any such city power to do anything, such power
shall be constiaied as including all things necessary to carry out
said grant; and whenever, in construing any statute grant
ing any powers or any rights to cities, there shall arise merely
a question of doubt as to whether the legislature intended to
grant any power or right, whether expressed or implied,
such doubt shall be resolved in favor of the city possession
such power or right, whether such power or right shall con
cern the above or the manner of carrying out any power or
right."

The general welfare clause as contained in the above
quoted sec. 925—52, which gives the common council of
cities under general charter
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"full power and authority to make, enact, ordain, establish,
publish, enforce, alter, modify, amend and repeal all such
rules, by-laws and regulations for the government and good
order of the city, for the benefit of its trade and commerce,
and health of the inhabitants thereof, for the prevention of
crime and for carrying into effect the powers vested in said
council as they shall deem expedient,"

is broad enough to authorize said council lo pass an ordinance
to suppress the illicit traffic in and the sale, transportation
and possession of intoxicating liquors. It needs no argument
nor citation of authorities to prove that the suppression of
the liquor traffic has some bearing on the suppression of
crime.

The federal constitutional amendment prohibiting the
sale and manufacture of intoxicating liquors and giving the
federal and stale governments concurrent control in the
enforcement of its provisions, and the subsequent federal
and state enforcement acts, do not in any way m.ilitate
against the powers of the city to pass ordinances prohibiting
the sale, manufacture, transportation and possession of in
toxicating liquors. The^' are rather an aid than a detrim.ent
in making the said constitutional provision and the laws
enacted thereunder effective. While the aulhority to license
the sale of intoxicating liquors or to regulate the sale and
manufacture of such liquor is partly, if not entirely taken
away from m.unicipalities, this cannot be said of the attempt
to totally suppress traffic in intoxicating liquors. In this
connection it is well to consider the following provisions of
our statute:

"All the laws contained in these revised statutes shall
apply to and be in force in each and every city and village
in the state as far as the same are applicable and not in
consistent with the charter of any such city or village; but
when the provisions of any such charters are at variance
with the provisions of these revised statutes the provisions
of such charters shall prevail unless a dilferent intention is
plainly manifested." Sec. 4986.

"None of the general provisions of these revised statutes
shall be construed so as to affect or repeal the provisions of
any special acts relating to particular counties, towns, cities
or villages or the officers or offices thereof unless such special
acts are enumerated in the acts hereby repealed." Sec. 4987.
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It is well settled lhal a prosecution under a city ordi
nance will not bar a prosecution under a state statute, for an
act may constitute a double offense; it may violate a statute
making it a misdemeanor and it may also violate a municipal
regulation. The enforcement of the one would not preclude
the enforcemcnl of the other. The defense of double jeop
ardy could not be successfully interposed. State ex ret. City
of Milwaukee v. Newman, 96 Wis. 258, 266; State v. Hamley,
137 Wis. 458; Ogden v. Madison, 111 Wis. 413; Milwaukee v.
Beatly, 149 Wis. 349; Milwaukee v. Ruplinger, 155 Wis. 391.
The express provision of subsec. (34), sec. 1, ch. 441, Laws

1921, that a conviction of a person under the national prohi
bition act shall bar a prosecution under our state enforce
ment act leaves the way open for a prosecution under a city
ordinance. It would therefore appear that cities under the
general charter law have the right to enact penal ordinances
concerning the suppression of the sale of intoxicating liquors.
Jos. Schlitz Big. Co. v. Superior, 117 Wis. 297.

It will be impossible for me to definitely pass upon the
power of cities under special charter concerning this matter.
An examination of each city charter would be necessary in
order to decide the question. I have, however, examined the
Milwaukee city charter and I find that the general welfare
provision in sec. 3, ch. IV contains the same delegation of
powers that we find in the general charter of cities as above
quoted, and in subd. 52 of said sec. 3 we find that the com
mon council of the city of Milwaukee has the power

"To impose fines for all violations, within the limits of
the said city, of the general laws of the state, when, in their
judgment, it is necessary for the peace and good order, or for
the health of the said city."

Your attention is further called to the home rule bill, on
p. 99 of the Milwaukee city charter, which is the same as sec.
925—^52c, Stats. 1919, subsecs. 2, 3 and 4 of which have here
tofore been quoted. The provisions of sees. 4986 and 4987,
Stats., as hereinbefore quoted are substantially contained
in sees. 14, 14a and 14b of ch. XX of the Milwaukee city
charter, on pp. 588-589.
That the general welfare provision of the city charter is

given a liberal consLniction so as to justify the conclusion
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here reached is shown by Ihe authorities cited in the note to
the revisor's bill No. 21, S., as enacted in ch. 242, Laws 1921,
which note is hereinafter quoted in answer to question 2.
In view of these provisions I believe that your first ques

tion requires an aflirmative answer, so far as the city of-
Milwaukee and cities under the general charter law are con
cerned.

"2. Will such municipalities have authority to enact penal
ordinances concerning the manufacture, sale, transportation
or possession of intoxicating liquors under the new general
charter law which becomes elTective January 1, 1922?"

Sec. 62.11, subsec. (5), as contained in ch. 242, Laws 1921,
reads thus:

"Except as elsewhere in the statutes specifically provided,
the council shall hove the management and control of the city
properly, finances, highways, navigable waters, and the
public service, and shall have power to act for the govern
ment and good order of the city, for its commercial benefit,
and for the health, safety, and welfare of the public, and may
carry out its powers by license, regulations, suppression,
borrowing of money, lax levy, appropriation, fine, imprison
ment, confiscation, and other necessary or convenient means.
The powers hereby conferred shall be in addition to all other
grants, and shall be limited only by express language."

The reviser's note to Bill No. 21, S., contains the follow
ing:

"Examination of the long enumeration of powers in sec
tion 925—52 and the cases of EUinwocA v. Reedsburgy 91
Wis. 131, 133; Stale v. Nohl, 113 Wis. 15; Superior v.
Reemer, 154 Wis. 345, 350; Slate v. Kelly, 154 Wis. 482,
485; Mehlos v. Milwaukee, 156 Wis. 591, 602; Britlingham
(k Hixon Lbr. Co. v. Sparla, 157 Wis. 345, 350; Cream City
B. P. Co. V. Milwaukee, 158 Wis. 86, 94, indicates that sec
tion 62.11 subsection (5) is sufficiently broad to include most,
if not all, of the enumerated powers of the old section. The
tiresome enumeration is unnecessary in city law, the city
government having always advice of counsel."

•It is lielieved by the revisor, and I believe he is correct,
that the foregoing provision of said sec. 62.11 is broad enough
to give m.unicipalitics authority to enact penal ordinances
concerning the m.anufacture, sale, transportation and pos-
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session of intoxicating liquors, and as the said new general
charter law becomes elTcctivc January 1, 1922, the answer to
this question is also in the affirmative.

"3. If, in your opinion the municipalities of the slate have
au Lhorily to enact such penal ordinances, is it still mandatory
under the provisions of par. (g) siibsec. (2) of sec. 1, ch.
441, laws of 1921, for the district attorneys, peace officers,
prohibition commissioner and his deputies to make com
plaints under the provisions of such chapter regardless of the
fact that complaints have been made under the provisions
of such penal ordinances on the same state of facts?"

Said par. (g), referred to in the question, reads thus:

"Any district attorney, peace officer, or the commissioner
who shall know or be credibly informed that any offense
has been committed against any of the provisions of this
chapter shall m.ake complaint against the person so offending
within his respective jurisdiction to a proper magistrate
and for every wilful neglect or refusal so to clo every such
officer shall be subject to removal from office. No such of
ficer shall be required to give any security for costs."

The language here used has a m.andatory significance. It
is clear and specific and there is no room for construction.
I am. therefore constrained to answer this question also in
the affirm.ative.

"4. In prosecutions under the provisions of ch. 441, laws
of 1921, where it is incumbent on the state to prove that the-
defendant had no permit from the state prohibition com
missioner, is a certificate under the provisions of sections
4163 and 4164, showing that no permit has been issued, ad
missible in evidence?"

Sec. 4163 provides as follows:

"Whenever any officer to whom the legal custody of any
document, instrument or paper belongs, shall certify (under
his oflicial seal, if he have any) that he has made diligent ex
amination in his oflice for such paper, instrument or docu
ment, and that it cannot be found or that the same has not
been filed or recorded in his office, such certificate shall be
presum.ptive evidence of the fact so certified as if such officer
rersonally testified to the same. Such a certificate, when
made by the chief clerk of the commissioners of public lands
of this state under their official seal, shall be presumptive evi
dence of the fact so certified as to any document, instrument
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or paper required by law to be kept in the office of said com
missioners."

Subsec. (8), sec. 1, ch. 441, Laws 1921, provides as follows:

"Fees for permit, (a) Every application for a permit shall
be accompanied by a fee of ten dollars and the written ap
proval or disapproval of the district attorney of the county
in which the permit is to be used. A separate permit and
bond shall be required for each place of business. * *

The application for the permit and bond must be filed
with the prohibition commissioner. I therefore believe that
the prohibition commissioner may certify that he has made
diligent examination in his office for the said application for a
permit of the person designated and for a bond required to be
filed with the application, and that no such application or
bond can be found, and that the same have not been filed or
recorded in his office. I am therefore of the opinion that
question 4 should be answered in the affirmative.

"5. Would a similar certificate from the federal prohibi
tion director be admissible in cases where it is necessary to
prove that the defendant had no permit under the national
prohibition act?"

For the same reason, the federal prohibition director may
certify as to the application and papers filed with him, re
quired under the federal statute and rules and regulations,
and the fifth question should therefore be answered in the
affirmative.

"6. Under the provisions of the national prohibition act
and regulations issued thereunder, physicians, veterinary
surgeons and dentists are allowed to purchase and use alcohol
not to exceed six quarts during any calendar year for steriliz
ing instruments, emergency purposes and other nonbeverage
purposes. Is it necessary under the provisions of ch. 44l,
laws of 1921, that such physicians, veterinary surgeons and
dentists who have secured a federal permit and purchased or
have in their possession alcohol for such purposes, since July
1, 1921, to secure a state permit and pay the $10.00 state
permit fee?"

Par. (a), subsec. (7), sec. 1, ch. 441, provides:
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"No one shall manufacture for sale, sell, purchase, trans
port or prescribe any liquor without first obtaining a permit
from the commissioner so to do except that a person may,
without a permit, purchase or use liquor for medicinal pur
poses when prescribed by a physician as herein provided, and
except that any person who in the opinion of the commis
sioner is conducting a bona fide hospital or sanitarium en
gaged in the treatment of persons suffering from alcoholism,
may, under such regulations and conditions as the comniis-
sioners shall prescribe, purchase and use, in accordance with
the methods in use in such institution, liquor to be adminis
tered to the patients of such institutions under the direction
of a physician employed by such institution."

In view of the fact that the eighteenth amendment gives
to the state concurrent powers to enforce its provisions, the
above provision is not in any way repugnant to the federal
constitution or statutory provisions. It is in addition there
to. Under this provision it is evident that it applies to all
persons except those specifically therein exempted, and the
sixth question must therefore be answered also in the affiima-
tive.

JEM

Bridges and Highways—Counties—County Board—Munici
pal Corporations—Cities—Where city solely upon its own
initiative has paved street which forms part of state trunk
highway system, county board cannot thereafter donate
money to city to reimburse it for money so expended.

Public OJJiccrs—District attorney is to be commended for
expressing opinion upon question submitted to attorney gen
eral and for furnishing him reference to statutes and legal
authorities he has found bearing thereon.

December 8, 1921.

R. T. Jackson,

District Attorney,
Mineral Point, Wisconsin.

You request to be advised by the attorney general upon
these facts:

The city of Dodgeville, during 1921, surfaced a portion
of Main Street and Diagonal Street, which are on State
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Trunk Highway No. 28. The city instituted this construc
tion project and carried it through on its own initiative,
without taking or attempting any steps to claim or obtain
state or federal aid. Following said construction, and at the
annual meeting of the county board, the city appeared, rec
ognized that it had no legal claim, against the county, but
expressed the feeling that the county, because it had been
relieved of building this portion of the trunk highway, should
make a donation of $1,200 to the city of Dodgeville. The
county board, by resolution, appropriated, in response to
said request, $1,200 to the city of Dodgeville, but on condi
tion that an opinion should be filed by the district attorney
holding that the county board had the legal power to make
such appropriation under the circumstances nam.ed, and pro
vided further that the appropriation should be void should
the opinion be to the contrary. Under the circum.stances,
did the county board have the power to appropriate $1,200
to the city of Dodgeville?
You have given this question careful study and reached

the conclusion that the question must be answered in the
negative. I quote the following from your views on the sub
ject, as furnished to this office:

"Dodgeville has a population of less than 2,500, so that
its streets could properly be made a part of the state trunk
system. Sec. 1313 (1). Sec. 1317, subsec. 1 (a) makes the
county liable for the maintenance of the state trunk system
within the county. However they are not required to ex
tensively reconstruct unimproved highways. Sec. 1317,
subsec. 1 (c). This duty extends to the streets and roads in
incorporated cities and villages. Sec. 1317, subsec. 1 (d)and
(e). By the provisions of sec. 1317m—5, subsec. 1 (a), the
county boards are given authority to construct or improve
or aid in constructing or improving any road or bridge within
the county. This power apparently extends to state trunk
roads as well as others.
"However, in construing sec. 1319 relative to the building

of bridges with county aid, the supreme court held in the
case of State ex ret. Town of Hamburg v. Yernon County, 145
Wis. 191, that where no petition has been made by the town
so as to make it obligatory upon the county to pay a propor
tion of the cost of a certain bridge, the county board had no
power to levy a general county tax to pay half the cost of a
town bridge. The theory of this case, as I understand it,
is that no power is vested in the county board to appropriate
money to pay for any part of a bridge which has in fact been
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built without any steps having been taken to require the
granting of county aid, although it was such a bridge as
could have been built with county aid and one for the con
struction of which the toNXTi might have forced the county
to pay its proper share. On the analogy of this case, it would
appear that if no absolute obligation rested upon the county
to rebuild that part of State Trunk Highway No. 28 which
lay within the corporate limits of the city of Dodgeville and
the city built the street without invoking any of the statu
tory methods wlicreby the county might have been compelled
to contribute its proportionate share, then, the work having
been completed, there is no power remaining in the coimly
boaj'd to provide for a part of the cost of this new construc
tion. In an opinion in IV Op. Atty. Gen. 648, at 652, in
referring to the provisions of see. 1317/n—5 which have been
referred to, it is said,
" T am convinced, however, that this language does not

authorize the county to appropriate money to reimburse a
town for work already done on a highway or bridge.'
"Under this opinion as I understand it, it is held that

although the town might have eompclled the county board
by mandamus to provide its proper share of the cost of the
road construction, yet when the town proceeded to construct
the road without taking any steps to compel the county to
provide its share, no power remained in the county board to
make an appropriation to meet the county's share of such
construction, because the work had already been done, and
the power vested in tlie county board was to provide for new
construction, and not to make appropriations or donations
to municipalities for construction work which had been com
pleted. Other authorities bearing more or less upon this
question arc, IV Op. Atty. Gen. 680, V Op. Atty. Gen.-814,
where it is held that a county cannot grant aid for a bridge
already constructed, VI Op. Atty. Gen. 635, 677.
'Tt is, therefore, my opinion that unless the absolute obli

gation I'csted upon the county to do construction work upon
the streets in the city of Dodgeville which constituted a part
of State Trunk Highway No. 28, the county board had no
power to make an appropriation to the city of Dodgeville for
construction work which had already been actually com
pleted by the city without any county or state aid or super
vision. 1 can find nothing in the statutes which would com
pel the county to do any construction work upon this part
of the state trunk highway unless it saw fit, and therefore
under the authorities which have been referred to, I am of
the opinion that the appropriation could not be legally
made."
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This ofTice concurs in your opinion, and expresses its
thanks for the assistance you have given in solving the prob
lem.

EEB

Bridges and Ilighwaijs—Sidewalks—Municipal Corpora
tions— Villages—Fcdcra] aid act gives to state highway com
mission full charge of construction and m.aintenance of state
trunk highways and thereby displaces village authority over
matter as to all streets which are on state trunk system.
In improving such streets commission may occupy with

roadway what was sidewalk area.
Should village needs require sidewalk next to where walk

area is so occupied by road, additional land is to be acquired
by village at its expense.

December 8, 1921.

George J. Leicht,
Disltict Allorney,

Wausau, Wisconsin.
The state trunk highway in the village of Spencer, Wiscon

sin, has been improved under the federal aid act. In con
structing this road, the street sidewalk in front of a number
of lots was removed and the gutter or ditch constructed right
up to the property line. The lot owners now have no ap
proach or entrance to their lots nor have they room for a
sidewalk. Land can be purchased from those owners on
which to build a street sidewalk. You ask who is obliged
to pay for this land. The construction forces also tore up a
street crossing which lead from a hotel and at present there
are ditches on both sides of the street and no crossing. The
village authorities are told that they may not put in a cross
ing over this trunk highway, and yoij ask if that is the law.

It is the opinion of this oITicc that the village is the one to
acquire additional land needed for a sidewalk at the place
referred to, and that the village authorities have no right
to modify the road as constructed by state authority or to
place crossings, or other structures thereon without the con
sent of the state.
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The federal aid act (sees. 1312 to 1317, Stats., inclusive)
provides for a slate trunk highway system, and defines how
that system shall be selected. Said act gives the highway
commission full charge of the improvement of the trunk sys
tem under said act, with slate, federal and county funds.
The authority of the commission over portions of that system,
which chance to be within villages is precisely the same as its
authority is over portions that lie outside of municipalities.
If in the judgment of the commission the entire strip which
formerly constituted a street or highway is needed for the
im.provement of the trunk line system, such strip m.ay be
graded or otherwise occupied. We think that the highway
commission has the authority to grade the entire width of a
village street which chances to be part of the trunk system,
even though the grading necessitates the removal of side
walks and places the gutters or ditches next to the line of
abutling property.

Village boards and officers are not vested with any au
thority to determine the grade or width or the character of
the improvement under federal aid. Those matters are left
to the highway commission. Once the trunk highway has
been constructed under federal aid, the nratter of mainte
nance is with the county, subject to supervision of the high
way commission. Sec. 1317, Stats. The surface of such
roads though within the village are as much beyond the
jurisdiction of the local authorities as though those roads
were outside the boundaries of the village. Doubtless the
highway commission and its engineers are reasonable in
the exercise of this authority and they would cheerfully co
operate with the village authorities in the matter of provid
ing neccssaiw crossings for pedestrians and driveways for
recess to and from abutting property, but the final word in
the matter rests with the stale authorities.
Not only may the state im.prove the entire width of a

street which forms part of the trunk system., but may take
additional land if that be needed. Should additional land
be required, it is to be acquired by the county.

"* * * The cost of such acquirement shall be considered
a portion of the cost of the work, and shall be paid by the
county out of Ihc county funds provided for the improve
ment; and * * shall be deducted from the sum paid into
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the state treasury by the county, as the county's share of the
cost of such improvement." Par. (a), subsec. 7, sec. 1315,
Stats.

But it appears from your letter of November 29, 1921, that
no additional land is needed for the trunk highway. Addi
tional land is needed for a street sidewalk, and if it is acquired
for thai purpose it is strictly a municipal matter.
EEB

Indigent, Insane, etc.—Residence, and not legal settlement
or citizenship, deteim.ines liability of county and state for
support of insane person in public institution.

December 8, 1921.

Honorable M. J. Tappins, Secretary,
Board of Control.

In your letter of December 7, you ask whether an alien
can acquire a residence and legal settlement in the state so
that the county of such residence and settlement will be liable
for his support in case he is committed to a hospital for the
insane. You say you have always understood that the an
swer should be in the afTirmative, but that a certain county
judge has just advised you to the contrary.

Sec. 51.08, subsec. (1), Stats., provides that the expense of
the maintenance, care and treatment of evei^'^ inmate of any
state or county hospital for the insane shall be chargeable
one-half to the state and one-half to "the county, if any,
of which inmate is a resident."

Sec. 51.08, subsec. (2), provides that every patient in a
state hospital or in a county hospital "in any county other
than the county of his residence" shall be furnished with
clothing in addition to maintenance, and that the cost of
such clothing

"shall be chargeable to the state and chargeable over to the
county, if any, of which such inmate is a resident."

Sec. 46.10 provides in detail the method of adjusting
charges for maintenance between the counties and the state
and between the various counties themselves, and in that
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section the "legal residence" of the individual is made the
basis for the fixing of liability.
These statutes make it plain that residence, and not citi

zenship or legal settlement, determines the question of public
liability for support of an insane person in a state or county
inslitution. Even legal settlement sim.ply means one year's
I'esiclcncc of a person not a pauper in a given town, village or
city (sec. 49.02) and does not depend in any way upon citi
zenship.

Residence, of course, can ])e acquired by an alien as well
as by a citizen. It is defined in sec. 6.51, Stats., for voting
purposes (and the same definition is equally applicable to
other purposes) as follows:

"That place shall be considered and held to be the residence
of a person in which his habitation is fixed, without any
present intention of removing therefrom, and to which, when
ever he is absent, he has the intention of returning."

It seems clear to me, therefore, that no distinction is to be
made between aliens and citizens in delcnrining the respec
tive liabilities of the counties and the state for maintenance of

insane patients, but that the matter is to be determined solely
according to the legal residence of the individual.
RMH

Courts—Prisons—Convicts—-It is part of official duty of
warden of state prison to respond to writ of habeas corpus ad
icstificandum and produce convici in court.
Warden is entitled to be reimbursed actual and necessary

traveling expenses incurred in taking convict into court on
such writ.

Convict is not entitled to witness fees for testifying in court.
State is not entitled to collect witness fees from county on

account of convict's testifying in response to writ of habeas
corpus ad testificandum.

December 9, 1921.
Lynn H. Ashley,

District Aitorneg,
Hudson, Wisconsin.

In your letter of November 11 you state that it was neces-
saiy to send to the state prison at Waupun for two prisoners



Opinions of the Attorney-General 1169

to give testimony in a trial in circuit court at Hudson, in St.
Croix county, to testify on behalf of the state in a criminal
case; that the prisoners were brought to Hudson by the as
sistant deputy warden of the prison, and you ask as to what
fees should be paid to the assistant deputy warden for bring
ing the prisoners as witnesses, and whether or not the pris
oners are entitled to regular witness fees.
By sec. 4073 a convict is m.ade a competent witness in

Wisconsin.

Sec. 3449, Stats., provides:

"Nothing contained in this chapter shall be construed to
restrain the power of any court to issue a writ of habeas cor
pus, when necessary to bring before them any prisoner for
trial in any criminal case lawfully pending in the same court.
Or to bring any prisoner to be examined as a witness in any
action or proceeding, * *

"All process served within the precincts of the prison,
either upon convicts or upon persons or oflicers employed
therein, except the warden and deputy warden, shall be
served and returned by the warden or deputy warden; and all
officers and employees of the prison are exempt from military
duty, and from serving on juries in any court." Sec. 53.01,
subsec. (3), Stats.

While there is nothing in the statutory duties of the war
den or deputy that specifically compels him to take prisoners
into court, in response to process, there is a clear implication
to that effect. The warden or deputy warden must respond
to all subpoenas and other process served upon him, as well
when that response involves going from, the prison with
a prisoner in custody as when it com.mnnds som.etliing to be
done within the institulion.

When a court of competent jurisdiction issues a writ of
habeas corpus ad teslificandum, and serves it on the custodian
of a prisoner, calling for the presence of the prisoner in court,
there can be no doubt but what the custodian must respond
by complying with the writ and having the prisoner in court
at the appointed time. It is a part of his official duty.

"It is within the power of a court to compel the attendance
as a witness of a person confined in jail or state prison, or in
a state hospital for the criminal insane, when it appears to
the satisfaction of the court that such attendance is neces
sary." 40 Cyc. 2160, sec. 3.
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The power of a court to issue a writ of habeas corpus ad
tcstlficandum addressed to the custodian of one restrained of
his liberty, to produce such one as a witness in court, is an
inherent power. 40 Cyc. 2173, sec. 5.
The Wisconsin statutes seem to be silent with reference to

the compensation to be given a warden for this service. In
other words, it is a matter upon which tlie legislature has
not acted. We are left, therefore, to dcterm.ine the question
of compensation of the warden for (his service, by applica
tion of the general rules governing wardens as public officers.
The time of the warden and his deputy belongs to the

slate, to be devoted to the performance of their respective
duties. When the warden is absent from the prison on busi
ness of the state in response to a writ of the circuit court
issued on behalf of the state, he is performing services within
the scope of his duties.
One of the rights commonly accorded to ofTicers is the

right to compensation, fees or emoluments where provision
is made by law for such compensation.

"It follows from this rule that officers have no claim for
official services rendered, either against the government, a
local corporation, or an individual, ivhcrc no provision has
been made bi} law for compensation for such services, * *
29 Cyc. 1422.

There is a well settled rule of law that a public oflicer who
is receiving a salary m.usl perform the duties of said office
without further compensation. In other words, he takes his
office cum onere; he accepts the burdens as well as the bene
fits.

The warden is therefore, as a rule of general law governing
official duty, barred from, receiving cither the statutory travel
or attendance fees of witnesses while responding to the afore
said writ. Whatever is true of the warden is applicable to
his deputy and assistant deputy.
In responding to the writ he has had not only his own

travel expenses but also those of the convict in his charge.
The question arises: Is he entitled to be reimbursed for these
expenses and disbursem.ents, and if so, from what source?
The county cannot pay out moneys except as there is a

stalutory authorization therefor. I have been unable to
find any statutoiy authority for the payment of any moneys
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by a county to a prison warden incurred through the per
formance of duly while responding to a writ of habeas corpus
ad testificandum.
The only other possible source from which the warden

might receive his necessary expenses incurred in the per
formance of his duly as a slate officer is from the stale.

Sec. 20.73, subscc. (2), provides:

"The chief officers enumerated in subsection (1), and their
appointees and employes sliall each be reimbursed for actual
and necessary traveling expenses incurred in the discharge
of their duties. * *

Among the officers cnumcraled in subsec. (1) is the "slate
board of control." Among the appointees and employes of
the state board of conti'ol are the warden and deputy warden
of the slate prison.
The warden is entitled, therefore, by sec. 20.73, subscc. (2),

to be reimbursed by the state for actual and necessary travel
ing expenses incurred in taking the convict to the place of
trial under the aforesaid writ.
The next question is whether or not a convict or the slate

as custodian is entitled to witness fees when the convict is
taken by the warden of the prison where he is serving his
term, to testify in court. A convict as a witness has no right
lo demand fees, because his time and services belong to the
state.

"When a person is convicted of a felony, he is deprived of
his political riuhts, such as the right of sulTrage, the right
to hold office and to participate in the affairs of governmenl,
and, besides ihis, he is deprived of his liberty lo roam at large,
and of his time and the benejils of his own labor, which are for
feited lo the slate, and he is subjected to such prison regula
tions as arc necessary to enforce the penalties of_the law.
Byers v. Sun Savings Bank, 41 Okla. 728, 734-735.

The whole stalulory scheme relating to convicts in A4s-
consin assumes thai a convict forfeits his time to the stale
during his term in the state prison.

Sec. 53.09 provides, in part:

"All convicts sentenced to the punishment of hard labor
in said prison shall be constantly employed for-the benefit
of the stale as provided in ch. 56 of the statutes."
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• Sec. 4731 provides, in part:

"In every case in which the punishment of imprisonment
in the state prison is awarded against any convict the form
of the sentence shall be that he be punished by confinement
at hard labor, * *

These sections of the Wisconsin statutes clearly deprive
a convict of his time and services during his term at the
state prison.
The state in the exercise of its sovereignty may re(|uire the

services of its citizens as witnesses without compensation.
Note to Dixon v. People, 39 L. R. A. 116; Dills v. Stale, 59
Ind. 15, 16; Bennett v. Kroth, 37 Kan. 235.
Even if the time of a witness did not belong to the Stale

by virtue of conviction and consequent incarceration in the
state prison, the state could reasonably call upon any of its
citizens to testify in court, in the interests of justice, without
compensation.
In the case of West v. State,, 1 Wis. 209, 233-234, the court

said:

"But, in no just sense, can the requisition upon the citizen
of his attendance upon the courts to testify as a witness, be
considered as the taking of private property for public use,
within the meaning of the constitution. The object of that
provision in the fundamental law, was to protect the citizen
from grasping demands of government, not to absolve him
from any of those various personal duties which every good
citizen owes to his country; such as the performance of
militia duty, obedience to the call of the proper authority for
his personal service in suppressing a riot, the apprehension
of a felon, alTording assistance to officers in making arrests
when resisted, and the like. Thei-e arc very many instances in
which the citizen is required to perform personal service, or
render aid to his government, without other compensation
than tliat of his participation in the general good, and his
enjoyment of the general security and advantage which result
from common acquiescence in such obligations on the part of
all the citizens alike, and which is essential to the existence
and safety of society."

The legislature, in enacting sees. 3449 and 4073, Stats.,
were legislating upon the subject of taking convicts from the
stale prison lo testify in court. In that connection nothing
was said with reference to paying any fee to a convict in con-
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sequence of his testifying, cither directly to the convict or to
the state as his custodian. We must conclude, therefore,
that the legislature did not intend that tlic convict or the
state as his custodian should be paid anything in this connec
tion.

If the legislature had intended to pay the convict for ap
pearing in court under such circumstances, some language
evincing such an intent would no doubt have been used.
Nor can it be argued that sec. 4060, Stats., impliedly con

fers upon convicts who testify the right to collect the statu
tory attendance and travel fees of witnesses.

"The fees of all witnesses on the part of the state in every
criminal action or proceeding in the name of the state, * * *
shall be paid by the county in which the offense which is
the subject thereof is committed, c.Kcept where otherwise
specially provided.

This section does not contemplate witnesses whose time
and services have been forfeited to the state as in the case

of a convict. It should be borne in m.ind that the process
served in this case is not a subpoena; the court is not dealing
with the witness as such, but is dealing directly with the cus
todian of the convict. As far as the convict is concerned, his

status does not change in any respect by virtue of the fact
that he gives testimony in court. The lim.c consum.cd does
not belong to the convict. There is no justice or reason in
permitting him. to collect a fee for appearing as a witness in
court while he is in the custody of the prison authorities.
The state cannot profit by hiring out its convicts or work

ing them, in any capacity except as authorized by statute.
Under the Wisconsin law, convicts can be hired out forcer-
tain kinds of work, but the state has no authority to profit by
the seiwices of convicts, except as specifically authorized by
statute. Nothing in the statute can be construed to include
these activities of the convict, under the circum.stanccs herein
stated. The state cannot claim compensation growing out
of the fact that a convict testified in court as the result of

the return upon a writ of habeas corpus ad teslijicandum.
Therefore, the county is not liable to either 1he state as cus
todian or the convict directly for attendance or travel fees
as witness.

JFB
;.Ki'
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Banks and Banking—Counties—County Boards—County
Depositories—Coimty board has no authority to pass resolu
tion making eveiy bank in county county depository upon
filing of prescribed bond, and providing that such banks shall
pay same rate of interest upon daily balances as is paid on
state deposits.

County board has no authority to appoint county deposi
tory or depositories without opening or considering proposals
that have been filed pui'suant to sec. 59.74, Stats.
Where there has been no valid designation of county de

pository, treasurer is responsible for funds of county, but
must account to county for any interest received upon such
funds.

December 9, 1921.

Henry J. Bohn,
District Attorney,

Baraboo, Wisconsin.
In your letter of December 8 you state that the county

board for Sank county at its last session passed a resolution,
the effect of which is to designate every bank in the county
which sees fit to file a bond with the county ti-easurer on or
before January 1, a county depository. Such resolution fur
ther provides that depository banks shall pay interest on the
average daily balance at the same rate as is paid by state
depositories for state funds.
You further state that before the board ro.et sealed bids

had been filed with the county clerk from banks which had
previously been designated as depositories, and that you are
inform.ed that these bids were never opened or considered be
fore the passing of said resolution. You ask whether the
banks filing bonds in conformance with said resolution may
properly be considered as county depositories, and whether
the county treasurer will be justified in making deposits
with such banksi

Sec. 59.74, Stats., covers the question of the designation of
county depositories. It will not be necessaiy for me here to
quote veiy extensively from this section. It provides for ad
vertising for proposals from banks, the receiving of proposals,
which shall state the rate of interest the bidder will pay on
daily balance, and provides that if no proposal is filed the
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board shall serve written notice upon each bank in the county
that such proposals will be received during such session, and
that proposals so received shall be considered.

"After opening proposals received the board, in its discretion,
shall designate a depository or depositories."

This section very clearly contemplates that if the board is
to designate depositories it shall receive bids, or proposals,
and shall designate as depositories such bank or banks as will
best sei-ve the interests of the county and of the tax payers.
It contem.plates that, if depositories are designated, such
depositories shall be such as have proposed to pay the best
rate of interest, and are sound and safe depositories, and as
are most convenient for the county officers. It does not con
template any such thing as m.aking eveiy^ bank in the county
a depository and fixing the rate of interest to be paid, by
the county board. In my opinion the county board had no
authority to pass a resolution such as recited in your inquiiy,
and it had no authority to designate any bank or banks as
depository or depositories without opening and considering
the proposals received. In m.y opinion your county is with
out a county depository for its funds for the ensuing year.
The treasurer is responsible for the safe-keeping of the funds
of the county. If he sees fit to deposit such funds in any bank
or banks, and receive any interest from the funds so de
posited, the county would be entitled to such interest, but
the treasurer would ])c responsible for the safe-keeping of the
funds.

In an opinion found in VIII Op. Atty. Gen. 834, this de
partment held that the procedure followed in that case was
proper, althougli the county board designated as a deposi
tory a bank that had not filed any written proposal. A read
ing of that opinion will show that presented an extreme state
of facts, and one in which the banks filing proposals were in
no position to complain. I do not feel that there is any neces
sary conflict between that opinion and this one, but if there
be any, such former opinion is to that extent disapproved.
At that time the attorney general had before him an extreme
state of facts, and what is staled in that opinion must be un
derstood as applying only to the state of facts there presented



1176 Opinions of the Attorney-General

and cannot be considered as a precedent where the facts are
difTerent.

WWG

Bonds—Education—School D/s/n'c/s—Under sec. 40.11,
subsec. (4), school district may issue bonds for purpose of
purchasing schoolhouse site.
Under sec. 40.44 union free high school district may be

formed by several school districts through separate meetings
of electors of each school district.

In case one district is organized as free high school it is un-
necessai-y to repeal or rescind action whereby such high
school district was created or organized. Prior organization
is annulled by act of uniting several school districts into sin
gle high school district.
In process of formation of such single high school district

joint action begins only with canvass of votes cast in several
districts or municipalities which it is proposed to unite.
Annual meeting of such joint high school district has au

thority to designate high school site.

December 10, 1921.
Honorable John Callah.an,

Slate Superintendent of Public Instruction.
The questions submitted lately by you and my answers

thereto are as follows:

"1. School district No. 4, of the village of Shorewood is
co-extensive in its boundaries with the viilage of Shorewood.
It is a common school district. In March, 1921, it voted to
establish a free high school and thereupon a certificate pur
suant to sec. 40.43 was issued to that ofTcct. It thereupon
designated a high school site and proceeded to acquire the
same by condemnation proceedings.
"Question 1. Can the school district borrow money and

issue bonds pursuant to sec. 40.11, subsec. (4), for the pur
pose of acquiring this site?"

The answer is "Yes." The statute which you cite em
powers the electors of any school district, however organ
ized, at any meeting, to authorize the school board by what
ever name known to borrow money and issue bonds or eer-
tificate of indebtedness
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"For the purpose of aiding in the purchasing of a site or the
erection or purchasing of a schoolhouse."

This authority goes as far as the needs require. Money may
be borrowed to aid in such purchase up to the full price of the
site, in case there is no fund on hand for that purpose. We
find nothing in the statute which requires that some part of
the cost of a site in the first instance must be provided in some
manner other than by borrowing.

"2. The school district of the village of Whiteiish Bay,
which is co-exi.ensive in its boundaries with the village of
Whitefish Bay immediately adjoins the village of Shorewood
and is also a common school district. It has been proposed
that the two districts above named be consolidated for the
purpose of maintaining a high school only but not for the
purpose of conducting the district schools.
"Question 2. Can this result be accomplished by the call

ing of separate meetings of the electors of each of the school
districts in accordance with the provisions of subsec. (1) of
sec. 40.44, or will it be necessary before this action is taken to
rescind the action whereby the Shorewood school district
voted to become a separate high school district?"

The result may be accomplished by calling separate meet
ings of the electors. In fact, that is the only way the statute
provides or perm.its. It will not be necessary to take any
previous or separate action to rescind the act creating the
Shorewood school district. That district will be abolished as

a statutory result of form.ing a joint free high school district
comprising the two villages. Said sec. 40.44 provides that,
after the issuance of a certificate and the establishment of a

joint free high school, the pi'ocedure shall be governed by the
statutes relating to union free high schools, and that statute
sec. 40.47, subsec. (7), declares:

"If an existing free high school district is included in * * *
a union free high school district the establishment of the
union free high school district, * * * shall annul the organi
zation of any-such existing free high school district."

Probably such annulment is the only way in which the Shore-
wood high school district can now be dissolved or abolished
or the act creating it rescinded. This is said because of the

provision in sec. 40.59, which provides for the dissolution of
free high school districts and declares:
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"* * * No election for such dissolution shall be held
within four years after the date when such free high school
district was organized."
"Question 3. Is the proper procedure to accomplish the

establishment of such a joint free high school district, to have
a separate meeting of each district to vote upon the question
of establishing such district and to elect ofllcers for such
joint high school district?"
"(I) In case two or more school districts propose to estab

lish, jointly, a district free high school, action shall be taken by
each district as in the case of the establishment of such school
by a single district." Sec. 40.44.

We think this statute answers your third question. Up to
the canvass of the votes the action of each village in the at
tempt to form a union or joint district is precisely the same
as the action which was taken by Shorcwood, for forming a
high school district of its own territory alone. Joint action
begins only with the canvass of the votes cast at separate elec
tions in the several municipalities which it is proposed to,
unite for school purposes.

"Question 4. In the event that the certificate of establish
ment of a joint free high school is issued, would the annual
meeting of such joint high school district, or the joint high
school "board, have authority to designate the new high
school site?"

We think this question must be answered in the affirma
tive. The respective powers of school boards and school
meetings are diffused through long and involved sections of
the statute, and the precise limitations of those powers arc
not easy of ascertainment, but we find several provisions
which indicate that the authority to negotiate a sale of a
school site is vested in the school meeting, and have found
none which seem to place that authority with the school
board. Siibscc. (4), sec. 40.56 probably relates to this mat
ter. The electors of a free high school district are theieby
empowered:

"To authorize and direct the sale of any free high school-
house site, * *

By sec. (5), of sec. 40.60, the school meeting is empowered
to
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"authorize the high school board to purchase a site for school-
house."

We conclude that the acquisition and disposition of school-
house sites rest with the school meeting, and that the au
thority of a school board goes no farther than to cany out the
direction given to it by the school meeting.
EEB

Appropriations and Expenditures—Public Lands—Ch. 433,
Laws 1921, directing refunds and interest payments to be
made by state to purchasers of lands from slate in cases
where title to land has failed, was enacted in fulfillment of
m.ere m.oral obligation of slate, hence payments must be
made without regard to stalutc of limitations.

State is not liable for trespasses committed on such lands
by its vendees.

December 10, 1921.

Matt Lampert, Chief Clerk,
Land Department.

You have asked my opinion on various matters growing
out of ch. 433, laws of 1921, relative to refunds and interest
payments to be made to persons to whom the state has sold
land that did not belong to it.
Ch. 433 authorizes a refund of the principal amount paid

in by these purchasers and of all sums of interest paid in by
them., together with 6% interest on each item of principal
and interest during the tim.e it has been in the possession of
the state. It is further provided that of the 6 % just referred
to, 3H% shall be paid from the school fund income and the
balance from the general fund.
I shall answer your inquiries in their order.
1. You ask whether more interest can be paid than was

actually earned by the funds while in possession of the state.
Since the statute expressly requires 6% lo be paid, the
amount actually earned by the state does not enter into the
matter at all. There is no constitutional objection to such
payment, for the reasons set forth in answer to your second
question, and for the further reason that the school fund in
come is made to contribute only the amount actually earned
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by it, the balance being taken from the general fund. Ques
tion 1 is, therefore, answered in the afrirmativc.

2. You ask whether the trust funds can be held liable for

interest for a longer period than six years. The interest that
is to be paid does not come out of any trust fund, using that
term in the constitutional sense. Under the constitution,
the proceeds of the sale of school lands form a trust fund for
educational purposes. The lands in question were never
school lands, though they were thought to be such at the tim.e
of sale. Therefore, the proceeds of the sale of these lands
never became a part of the trust fund created by the constitu

tion. The sam.e is true as to the incom,e actually earned by
the moneys thus improperly placed in the trust fund. That
income never becam.e, in the constitutional sense, a part of
the trust fund, because it was incom.c on money that was
itself no part of the trust fund.
As to the propriety of paying interest for a period of more

than six years back, you refer to a supreme court decision
wherein the slate was limited to six years in recovering from
Milwaukee county certain m.one>T5 that had been wrongfully
withheld from the state. That case, however, is not in point.
There the question was one of legal liability. The state de
manded the money, the county refused to pay it, and a law
suit resulted. Here the situation is quite dilTerent. The
state is under no legal liability at all. The patents which it
issued upon the lands in question were in legal elTect nothing
more than quitclaim deeds, and the purchaser look his
chances upon the title of the slate being good. 32 Cyc. 1093.
There being no legal obligation to refund anything to these
purchasers, ch. 433, laws of 1921, was passed simply in recog
nition of a moral obligation of the slate. In other words, the
slate, acting through its legislature, has voluntarily con
sented to pay an obligation w-hich it was in no way legally
bound to pay. Under such circumstances, the statute of
limitations has no bearing on the case, and the only constitu
tional question is whether the payment is a mere gift of
money for private purposes.

It is welt settled that a paym.ent of this kind based on a
m.oral obligation of the state is not a mere gift. As to the
amounts actually paid in by the purchasers of the land, it
would be unconscionable for the state to keep the money
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after the failure of title has been judicially declared. No
court would hold that the appropriation of money lo refund
these sums is a mere gift. As to the interest which the legis
lature has directed to be paid on the money for the Lime it
has been in the hands of the state, the sam.e considerations
are applicable. The purchasers were deprived of the use of
their m.oney during the time that the state had it, and the
legislature had a constitutional right, and it may well have
considered itself morally bound, to pa^'^ the legal rate of
interest on that money. It is true that the purchasers have
also had the use of the land dui-ing the intervening years,
and perhaps in some individual cases the payment to be made
under ch. 433, plus the value of the use of the land while
in possession of the purchaser, would' give him more than
he would have had if he were permitted to keep the land it
self. ft is to be remembered, however, that the use of the
land by these purchasers has been wrongful as against the 'ij
real owners, and they may be liable to those real owners
for dam.ages on that account. It is also lo be remembered
that the state is paying nothing on account of the increased
value of the land, due lo the cffoi-Ls of the purchasers in the
-way of clearing it, erecting buildings, fences, etc. IL is for
the legislature primarily to decide whether the compensation
it is allowing these purchasers for the use of their money
over a long period of years is ])roper or not, and the legisla
tive determination, within reasonable bounds, is conelusive.
I am. satisfied that no court would hold the payment of inter
est at the legal rate of 6 % per annum, for the entire period is
so unreasonably liberal as lo pass beyond the stale's moral
obligation and become a mere out-and-out gift.

3. You ask whether the slate is in duty bound Lo pay
interest upon the interest that was paid in by the purchasers
of the lands. The state is not "in duty bound" lo pay any
thing to these purchasers. It lias, by act of its legislature,
consented to refund to them all the money they have paid in
and to compensate them at tiic rate of 6 % per annum for the
use of it. Ch. 433 expressly requires that the 6 % shall be paid
upon the interest m.oney paid in by these purchasers, as well
as on the principal paid in by them. Your question is, there
fore, answered in the affirmative. You refer lo a case in the
circuit court for Milwaukee county, where the state was held

r AJ
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not entitled to charge interest upon interest. That case
involved a compounding of interest, which is ver^^ dilTerent
from tlie present proposition. Here the state is merely pay
ing simple interest on money that it has wrongfully withheld
from, various individuals for a period of years.. The name
under which that money was paid into the state treasury,
whether as principal or as interest, is quite immaterial.
4. You ask whether the Indians, after a lapse of six years,

could still file a claim against the slate for trespass. The
claim of the Indians is against the persons who have tres
passed on their land and not against the state. The state
does not represent those persons; it docs its full duty by them,
as that duty is conceived by tlie legislature, when it pays
them the amounts specified in ch. 433, and leaves them to
settle with the Indians in such manner as they may. The
mere fact that the state assumed to sell the land of tlie In

dians to various individuals does not make the state liable as

a trespasser. Your question is, therefore, answered in the
negative without reference to the six year limitation that
you suggest.

RMH

P. S. In our opinion, you have not adopted the correct
method of computing the amount of refund. We enclose
herewith the computation we believe should be used.
WJM

Elections—Loans from Trust Funds—Town may borrow
money from state trust funds, but application must be re
jected for following reasons:
(1) No tax levied to pay principal and interest;
(2) Notice of election did not state amount of proposed

loan;

(3) Purpose of loan not correctly stated;
(4) Polls not held open according to law.

December 12, 1921.
Honorable Matt Lampert, Chief Clerk,

Commissioners of Public Lands.
This department has had under consideration for some

time the application of the town board of supervisors of the
town of Catawba in Price county for a loan of §10,000 from
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the slate trust funds for the purpose of building and con
structing a town hall in said town.

Article XI, sec. 3 of the state constitution provides, among
other things, that no town shall be allowed to become in
debted in any manner or for any purpose, to any amount
unless at the time of incurring such indebtedness provision is
made for the collection of a direct annual tax sufTicient to

pay the interest on such debt as it falls due, and also to pay
and discharge the principal thereof.
Ch. 25, Stats., relates to state trust funds and their man

agement. Under sec. 25.01, subsec. (3), the commissioners
of public lands are authorized to loan funds to school dis
tricts and to towns, villages, cities, counties, and boards of
education. Subsec. (4) of said section reads in part as fol
lows:

"So far as practicable the loans sought by school districts
and boards of education shall be supplied before any other loan
or investment authorized by this section is made, * *

Sec. 25.05, subsec. (4), reads in part as follows:

"Whenever any municipality is not empowered by law to
incur indebtedness for a particular purpose without first sub
mitting the question to its electors, the application for a loan
for that purpose must be approved and authorized by a ma
jority vote of such electors at a special election called, no
ticed and held in the manner provided for other special elec
tions. The notice of such election shall state the amount of
the proposed loan and the purpose for which it will be used;
4: >|c

Sec. 25.05, subsec. (5), reads in part as follows:

"Such application shall be accompanied also by a certified
copy under the hand of the proper clerk of a recorded reso
lution adopted by the municipality applying for or approving
the loan, levying upon all taxable property of the munici
pality a direct annual tax for tlie purpose of paying and suffi
cient to pay the interest on such proposed loan as it falls due,
and also to pay and discharge the principal thereof within
twenty years from the making of such loan."

Sec. 25.10 reads as follows:

"No money obtained by any school district, school board,
town, village, city or county by such loan shall be applied to
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or paid out for any purpose except that specified in the appli
cation therefor without the consent of said commissionei-s."

Sec. 6.35 relates to Ihe opening and closing of polls and
provides, among other things, that in towns and villages the
polls at a general election shall be. opened at 9:00 o'clock in
the forenoon and closed at 5:30 o'clock in the evening.

Sec. 10.55 relates to local elections and prescribes, am.ong
other things, that the opening and closing of the polls, as
well as all other election proceedings, at and for town elec
tions or special town elections shall be governed by the pro
visions of ch. 6 of the statutes, of which chapter sec. 6.35
above referred to is a part.

I believe that I have cited and quoted all the statutoiy
provisions material to a determination of the legality of the
special town meeting of the town of Catawba held June 4,
1921, which authorized this application and I call attention
to the following omissions and defects which are apparent
from the papers and documents submitted by the town clerk
of said town in connection with the above application.

1. It does not appear that a tax was levied to pay the
principal and interest of the loan applied for as required by the
provisions of the conslitution and the statute above cited.
2. The notice of election did not state the amount of the

proposed loan and the purpose for which it is to be used. To
be sure, this might be ascertained by the reference contained
in the said notice, but it is doubtful whether this manner of
giving notice of special town meeting for the purpose of bor
rowing money from, the state trust funds can be held to be
legal.

3. On the face of the application the loan is for the purpose
of

"building and constructing a town hall in said town and
for no other purpose."

In the referendum ballot the purpose of the loan is stated to
be for

"building, erecting, constructing and i)aying for a suitable
building for the public uses and purpose of said town."

According to the said referendum ballot and according to
what appears from the letter of the town clerk, it seems that
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the town has borrowed from a Milwaukee bank the sum of
§11,000 for the purpose of biiildinc, erecting, constructing
and paying for a suitable building for the public uses and pur
poses of said town and that the loan from the stale trust
funds, if granted, will be used not for the purpose of

"building, erecting, constructing and paying for a suitable
building for the public uses and purposes of said town,"

but for the purpose of refunding the indebtedness of said
town to the Milwaukee bank. It cannot be said that the
town board has been authorized by the electors to borrow
money from the state trust funds for the purpose of refund
ing its indebtedness to said Milwaukee bank, and accord
ing to sec. 25.10, above cited, the town board is by law pro
hibited from using the money for any other purpose than the
puipose for which the board was authorized to use the same
by the electors of the town and in accordance with the written

application on file.
4. According to the notice of special meeting, the polls of

the election were opened at 10:00 o'clock in the forenoon
and closed at 5100 o'clock in the afternoon. This was con

trary to the provisions of sec. 6.35, above referred to, which
requires that elections of this character should be opened
at 9:00 o'clock in the forenoon and closed at 5:30 o'clock

in the evening.
For the reasons slated, this application cannot receive the

approval of this department.
JTD

Counties—County Board—County board of county of less
than 200,000 inhabitants may borrow money for current ex
penses pursuant to sec. 59.07, siibsec. (9), subds. (b) and (c);
subd. (a) docs not apply to such county.

December 12, 1921.
Olive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of November 30 you slate that at Ihe last
session of the county board of your county it was voted b^'

38
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resolution to borrow S25,000 for genernl purposes, and that
the resolution provided that the county treasurer and county
clerk be authorized to borrow said amount and pay not more
than 8 per cent interest thereon.
You call attention to the' provisions of sec. 59.07, subsec.

(9), Stats. 1919.
Sec. 59.07 relates to the general powers of the county

board and subsec. (9) thereof reads as follows:

"(9) Borrow money and issue orders therefor to pay cur
rent expenses of the county, at time and in amount and man
ner as follows:
"(a) In counties having two hundred thousand inhabitants

or more, according to the last preceding state or United
States census, on or after the first day of July in any year, in
sum not exceeding twenty per centum of the last tax levy for
county purposes, such money to be repaid with interest not
to exceed five per centum per annum on or before the fifteenth
day of February then next succeeding.
"(b) In other counties, at any time after taxes have been

levied in any year, in sum not exceeding ten per centum of
the last tax levy for county purposes.
"(c) But no money shall be borrowed under this subsec

tion by any county except on the affirmative vole by ayes
and nays of at least two-thirds of the members entitled to
seats on the board."

You call particular attention to the provisions of subd.
(b), where no rate of interest is given and no time limit is
fixed, and you wish to know whether the 5 per cent interest
clause and the time limit specified in subd. (a) applies to
your county and whether your county may borrow for six
months or a year and pay 8 per cent interest on such loan.
As your county is not a county having 200,000 inhabitants

or more, the language contained in subd. (a) of the section
above quoted does not apply. In other words, as to Burnett
county subsec. (9) should be read as though subd. (a) was not
contained therein. Therefore, the resolution of your county
board authorizing the county treasurer and county clerk to
borrow 825,000 for a period of six months or a year at a rate
of 8 per cent interest is within the statute above quoted and is
lawful. I am assuming, of course, that the said sum of $25,-
000 does not exceed 10 per centum of the last tax levy, and
that the resolution was adopted by an affirmative vote by
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ayes and nays of at least two-lhirds of Ihe members entitled
to seats on the board.

JTD

Mortgages, Deeds, etc.—Public O/Jicers—State board of vo
cational education may not accept donation of lands for
Stout institute if deed contains conditions. Acceptance of
such deed as gift will not bind state.
Deed considered.

December 16, 1921.
Honorable Geo. P. Hambrecht, Director,

State Board of Vocational Education.
In your letter of December 12 you state that Mrs. Angeline

W. Stout, widow of the late Ex-Senator J. H. Stout, of Me-
nomonie, Wisconsin, has submitted a deed of gift of her
hom.estead, located in said city of Menomonic, to your de
partment, containing, however, certain reservations, and
you desire an opinion from the attorney general as to the
proper procedure to be pursued by your board in order to
accept said gift from Mrs. Stout.
You have transmitted said deed with your letter, and stale

further that the property therein described is in close prox
imity to real estate already owned by the state of Wisconsin
under the name of the Stout Institute, being the institute
which Senator Stout during his lifetime conveyed to the state
of Wisconsin for educational purposes.
You call attention to the fact that the grantee in said deed

described as

"the board of trustees of the Stout Institute, a corporation,
located at Dunn County, Wisconsin,"

and that there is no habendum clause in said deed.
I have examined said deed. It is executed by said Angeline

W. Stout, as grantor, with all the formalities required by law.
The grantee therein is described as the

"board of trustees of the Stout Institute, a corporation,
located at Dunn County, Wisconsin."

The deed describes the real estate by what appears to be
proper descriptions, and then continues as follows:
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"Subject to any existing easenieiil across the same for the
maintenance of a pole line to support wires to be used in the
transmission of electric current for power, light and heat."

The deed contains the following conditions:

"Provided, always, however, that as a part of the considera
tion and motive for this gift and donation the said grantee
and its successor or successors shall not during the natural life
of the grantor or during the natural life of her son, William
W. SLoiic, her only child, nor during the natural life of the
survivor of them, sell, convey or dispose of said tract of land,
nor shall said grantee its successor or successors during the
term of the natural lives of said grantee and of her said son
or the natural life of either of them, use any part of said
tract of land for any purpose whatever that shall be sub
stantially eiliier physically, moi-ally or, as to natural sin-
roundings, sccnically detrimental to the maintenance of the
dormitory or dormiiories that it is hereinafter directed shall
be established and maintained on said tract of land, or, so
detrimental to theii- use and enjoyment by the students and
teachers living or to live there, nor shall said grantee, its
successor or successors during said terms of said two lives
now in being or of cither of said persons lease or permit the
use of any part of said tract of land for any purpose whatso
ever that shall be so substantially detrimental, physically,
morally or scenically to the use and enjoyment of the same
by said students and teachers; and, it is hereby directed as a
further part of the consideration and motive for this gift and
donation that to make the same elTcctivethe said grantee shall
within two months from the date hereof accept said gift,
and to continue its effectiveness said grantee its successor or
successors shall not violate the prohibitions hereinbefore or
hereinafter contained and shall at its own cost and expense
within two years from and after such acceptance establish
on said tract of land a dormitory or dormitories with house
hold rooms or buildings connected therewith for female stu
dents and female teachers attending at or teaching in the
schools of the grantee its successor or successors atMenomo-
nie, Wisconsin, and shall during said term of said two lives
now in being at its and such successors own cost and expense
maintain in full efTicienl use said dormitory or dormitories and
not at any time for any cause whatever suspend or fail of
such continuous efiicient use beyond two full consecutive
years at one period of time; and this gift and donation is
made and accepted on the understanding and with the inten
tion of both parties hereto that, aside from the provision for
acceptance of this gift, all of the conditions herein set forth
are conditions subsequent to be obsei ved and performed by
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said grantee, its successor or successors as such conditions and
subsequent and upon the breach of any of said conditions
subsequent the said grantor now declares it to be her will
and intention that she and her said son, William W. Stout,
or either of them the other being dead, have a right of
forfeiture of this gift and donation and may re-enter upon
said tract of land on such condition broken and hold and pos
sess said tract of land as by law provided upon condition sub
sequent bi'oken, and the grantee now concedes that is the in
tention of said grantor to make all of said conditions, save
only that of the acceptance of the gift made, conditions sub
sequent, subjecting this gift to forfeiture on a breach of such
conditions, and giving to said grantor and her said son, or
either of them, in case of the death of the other, a right of re
entry by law."

By sec. 41.22, the state board of vocational education is
constituted a body corporate under the name of the "Board
of Trustees of the Stout Institute," and is given certain gen
eral powers and duties in connection with the operation of
said school.

Sec. 41.23 reads as follows:

"Board may accept the Stout institute and other do
nations, and hold same in trust. Such board is authorized to
accept free of cost to the state and to hold as a trustee for
the state, the property of the Stout institute located at
Mcnomonic, Wisconsin, and to maintain such institute under
the name of 'The Stout Institute.' Provided, that the trus
tees of said Stou t institute turn over to the state, within t\vo
months after the passage and publication of this act, said
property free and clear of all incumbrances and debt, re
leased from all claims or interest which the city of Menomo-
nie or the heirs of .James M. Stout may have had in said proper
ty and having put the buildings in good condition, and having
made such repairs as may be necessary before turning over
said property. The board is also authorized to accept such
other property or moneys as it may deem advisable to be ac
cepted which can profitably be used by it in promoting the in
terests intrusted to it. Such board may purchase, have, hold,
control, possess and enjoy, in trust, for the state, for educa
tional purposes, any lands, tenements, hcriditaments, goods
and chattels, of any nature, which may be necessary and re
quired to accomplish the purposes and objects of the board,
and may sell or dispose of any personal property when in its
judgment it shall be for the interests of the state."
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The deed tendered to you appears to be in due form. It is
substantially a statutory form of warranty deed and the
usual habendum clause is not essential to its ciricacy.' In my
opinions the deed properly names the "Boaj'd of Trustees of
Stout Institute" as grantee, but erroneously describes the
location of said grantee in Dunn county.

This department has heretofore had occasion to pass upon
donations or gifts of lands to the state for similar purposes,
such as state park purposes. I call attention to an opinion
which was rendered to the state conservation commission

and is found in VII Op. Atty. Gen. 260-261. I quote there
from the following:

"* * * It is my opinion that the state conservation com
mission has no right to agree to any condition, reservation
or stipulation which is not conferred by law. Further, it has
been held that any deed or contract made by the officers or
agents of a state, without previous authoi'ity conferred by
the constitution or laws of the state, is not binding upon the
state. See 36 Cyc. 870, 872, 873."

Again, in an opinion to the conservation commission found
in VII Op. Atly. Gen. 441, it was held that the conservation
commission has no power to accept a grant which is not in
harmony with the statutes prescribing the powers and duties
of the Commission, with respect to state park lands, and
that the Commission has no power by the acceptance of a
deed to impose upon the state conditions or stipulations not
authorized by law.

While the deed of gift proposed by Mrs. Stout is a very
generous one and is made from very worthy and commend
able motives, and is one which on the face thereof would
seem to be ver^^ valuable to the state, and especially to the
cause of vocational education, not only in the city of Mcnom-
onie but to the state at large, still, it is my conclusion that
the board of vocational education has no authority to accept
the deed of gift in its present form. According to the statute
above cited, Ihe board is

"authorized to accept such other property or moneys as it
may deem advisable to be accepted which can profitably
be used by it in promoting the interest entrusted to it."
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This language, however, in connecLion with the other lan
guage contained in said section, wheieby the legislature re
quired that the board of trustees of Stout institute turn over
the Stout institute

"free and clear of all encuml)rances and delit, released from
all claims or interest which the city of Menomonie or the
heirs of James H. Stout, may have had in said property"

would indicate that it is the policy of the state not to accept
donations of real estate which are in any wise encumbered.
The legislature no doubt would accept the deed in its present
foiTn, with all the conditions therein contained, but I find
no aulhoriiy in the statutes from which it may be inferred
that the board of vocational education or any other board of
officers of the state of Wisconsin may accept a deed with con
ditions such as are contained in this deed, and thereby bind
the stale.

It has been the practice of this department always to re
quire of donors of real estate to the state of Wisconsin to fur
nish an abstract of title to the lands proposed to be donated,
in order that this department may determine whether the
said lands are free and clear of all encumbrances.

JTD

Bridges and Iliylnvaijs—Public Officers—-County Highway
Co/nm/ss/oncr—Under sec. 1317/n—^6, subsec. 2, par. (a),
county highway commissioner, upon his first election, serves
till second January thereafter, irrespective of how vacancy
occurred.

December 17, 1921.

A. J. O'Melia,

District Attorney,
' Rhinelander, Wisconsin.

Your county board at its annual meeting in 1920 elected a
county highway commissioner for the term of two years.
This commissioner died shortly before the beginning of the
succeeding annual meeting of the board. At the last named
session the county board, pursuant to sec. 1317m—^6, elected
as higliway commissioner a person who had not before held
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that office, to hold the same until the first Monday in Janu
ary, 1923. Upon these facts you submit this question: Was
the present highway commissioner elected for the iincxpired
portion of the term of his predecessor, or was he elected for
a term to expire on the date mentioned?
The newly elected commissioner was chosen not for the

unexpircd teim but for a term ending on the first Monday in
January, 1923. The legislature has left no room for doubt
upon that score or for slatutoiy construction. It has twice
declared in the plainest and m.ost positive language that a
highway commissioner who is not elected to succeed himself
is elected for a term ending on the first Monday of the second
January following the election.

"2. (a) Upon his first election, the county highway com
missioner shall serve until the first Monday in January of
the second year succeeding the year of his elections." Sec.
1317m—6.

"Vacancies in appointive county offices; how filled. (1)
Vacancies in any appointive county office shall be filled by
appointm,ent for the residue of the unexpired term * * ♦
but the term of any person appointed by the county board
to fill a vacancy in the office of county highway commissioner
shall tcrminale the first Monday of January of the second
year next succeeding the appointment." Sec. 17.22.

Heretofore the county state road and bridge committee
in Oneida county consisled of five members. The county
board at its 1921 annual session by resolution changed the
num.ber of members to three and then proceeded to elect the
said committee of three members pursuant to sec 1317/n—5,
subscc. 8, subd. (1). The members of the county board who
were in the minority upon both of said actions propose a re
consideration thereof upon the first day of the next meeting
of the board and to effect a change whicii would oust the high
way commissioner and said commilteem.cn from office. You
express the opinion that once an election is held pursuant to
these statutes, the comm.itteemcn and the county highway
commissioner are elected for fixed terms and cannot be re-

m.ovcd from office by reconsideration by the county board
of the action which resulted in their election and you ask for
the opinion ol this office on that subject.
We concur in your opinion.



pf

Opinions of the Attorney-General 1193

The statutes provide:

"The county board of each county shall elect a competent
man as county highway commissioner." Sec. 1317m—6,
subsec. 1.

Each county board at each annual meeting "shall by ballot
elect, or by resolution instruct the chairman of said board
to appoint, a committee of not less than three or more than
five persons * * * who shall hold their offices for one year
and until their successors are elected and have qualified.
Such committee shall be known as the county state road
and bridge committee, * * Sec. 1317m—5, subsec.
8, subd. (1).

When the county board has made such election and the
same has been recorded in the minutes of its proceedings the
election is complete and the power of the county board for
the time being in the premises is exhausted. It cannot there
after remove the officers so elected under the guise of a re
consideration of the act of election. State ex rel. Burdick v.

Tyrrelly lbS Wis. 425,432; Speed v. Common Council of Detroit,
56 N. W. 570, 573.

We think the authorities just cited support this opinion.
In the interest of orderly procedure and for the purpose of
making certain tenure of office and to prevent jockeying or
logrolling, it is necessaiy that some point of time must be
taken when the power of election by such a select board of
electors or electoral college m.ust cease. It is perfectly possi
ble and in fact it frequently occurs that the annual session
of the county board is continued by adjournments until the
election and organization of a new board. If reconsideration
of such elections can be had by the county board at any lime
during its session, it means that the county board can remove
from office, under the guise of reconsideration and rejection,
any officer which it has elected during such session. The
statutes do not contemplate such form of removal. Officers
appointed by the county board can be removed by that body
only for cause. Sec. 17.10.
In State ex rel. Burdick v. Tijrrell, supra, it appears that the

relator was elected city attorney by the city council but was
not declared elected; that thereafter the couucil, in the belief
that there had been no election, struck from its minutes the

records of the ballot by which he had been elected and pro-
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ceeded to elect a city attorney and the mayor declared the
defendant elected. The court said:

"* * * The fact that the aldermen made a mistake of
law in holding that the three votes cast for the relator did
not elect him did not invalidate the election if three votes
did in fact elect. Nor did the other proceedings of the coun
cil respecting deferring action and voting to reconsider the
election invalidate the election if relator was elected by the
first formal ballot" (p. 432).

"Moreover, after the election of relator, acceptance of the
office, and qualification by him, the council had no power to
reconsider and elect another" (pp. 432-433).

And the court quoted with apparent approval from 2 Dil
lon, Mim. Corp. (5lh cd.), sec. 529 as follows:

"* * * weight of authority is aslo to the cfTect that
when a completed vote has been taken which results in the
giving of the necessary majority or plurality to one of the
candidates, the council cannot rescind its vote or reconsider
its action and elect another person."

In Speed v. Common Council of Detroit, supra, where it ap
pears that the mayor who was vested with appointing power
had appointed a city attorney and filed the appointment with
the city clerk, thereafter the mayor withdrew said appoint
ment and appointed a different person. The court said:

"* * * The appointment was duly made and filed, and
when so made and iiled was beyond the power of the mayor
to recall. * * * It is well settled that when the appointing
power has once exercised its functions it has no more con
trol" (p. 573).

Perhaps attention should be called to the rule of parlia
mentary law which limits the right to move for reconsidera
tion to those who acted with the majority. Members who
voted in the minority have no right to move for reconsidera
tion. 29 Cyc. 1691.
EES
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Criminal Law—Post-Moricm Examinations—Public Offi
cers—District atlorncy has power to order exhuming of dead
body for purpose of ascertaining cause of death.

December 19, 1921.

0. L. Olen,
District Attorney,

Clintonville, Wisconsin.
You state in your letter of December 3 that one Carl Han

son was assaulted by three persons on Octolier 18, 1921; that
on November 26 he died; that the attending physician who
issued the burial permit gave as the cause of death cerebro
meningitis; that the deceased was buried in due course; that
since his death the question has arisen as to whether or not
the cause of death was the assault committed upon him on
October 18, 1921. You stale that you believe it to be neces
sary in order to ascertain the cause of death to exhume the
body and conduct a postmortem examination and you ask
what is the proper procedure to follow.
This m.attcr has been quite fully covered in two opinions

from this department: one under date of March 4, 1915, to
Charles A. Taylor, district attorney, Barron, Wisconsin,
reported in IV Op. Atly. Gen. 177; Ihe other under dale of
December 2, 1919, to M. J. Paul, district attorney, Berlin,
Wisconsin, reported in VIII Op. At(y. Gen. 837.
A body may be exhumed on an order of the district attor

ney, when in his judgment it is necessaiy to ascertain the
cause of death, without an order from the court or coroner.
The procedure outlined in Hayes v. State, 112 Wis. 304, may
be of assistance to you. You will find a more extended dis
cussion in the opinion in IV Op. Atly. Gen. 177, supra.
Under ch. 200, Stats., ̂ mu are authorized to order an in

quest within your county. In the Hayes case, supra, the
court approved the order of the district attorney who exhumed
a body and proceeded to have it examined by physicians and
had those physicians testify in court. You can initiate this
proceeding without any order from, the court or any other
person.

With reference to payment of expenses for the aforesaid
proceedings you will find sec. 4870 governing the question
of witness fees for the physicians who testify at the inquest.
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The expense of the dislricl uitorney is taken care of as other
expenses incidental to the performance of his duties.

If an arrest is made and a criminal action begun the phy
sicians who testify, either at preliminary or at the trial, can
have their expenses allowed as provided in sec. 4713, Stats.,
if any special function is perfoimed by them other than that
of witnesses.

It is not necessary^ for you to have the physicians appointed
by the court in any event. That is a nratter in which you can
use your own discretion.
JFB

Counties—Taxation—AHev Lax levy, county board may
borrow, in anticipation of collection of 10% of prior tax levy
for county purposes, to pay current expenses.

Basis for computing such 10% does not include taxes
levied by or for state but only those used for county pur
poses.

Decemher 19, 1921.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

Under date of Dccemher 14, 1921, you asked this depart
ment to construe the statute empowering county boards to
borrow money to pay current expenses in anticipation of the
colleclion of taxes that had been levied, which statute reads:

"General powers of board. The county board of each
county is empowered at any legal meeting to:

♦ *

"(9) Borrow money and issue orders therefor to pay cur
rent expenses of the county, at time and in amount and man
ner as follows: , • , , •
"(a) In counties having two hundred thousand inhabi

tants * * * not exceeding twenty per centum of the last
tax levy for county purposes, * * *.
"(b) In other counties, at any time after taxes have been

levied in any year, in sum not exceeding ten per centum of
the last tax levy for county purposes." Sec. 59.07, Stats.
1919.

The extent of this power is determined and limited by the
meaning of the words "current expenses of the county" and
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"county purposes" in this statute. It is the opinion of this
office that where the county acts merely as an agent of the
state for collecting general and special taxes to be paid into
Ihe state treasuiy, or is given the authority to levy taxes for
expenditure by school districts or subdivisions of the county,
such taxes arc not for county purposes nor for current ex
penses of the county and do not constitute part of the basis
for-computing the ten per cent which may be borrowed in
anticipation of the collection of taxes. The special tax levied
and assessed against a counly by state authority is not a tax
for county purposes or for currenl county expenses. The spe
cial tax which may have been assessed by the county board
or which might be levied by the secretary of state under the
authority given by subsec. 5, sec. 1315, Stats., as a county's
contribution to a federal aid highway projecl is not a tax for
county purposes. The money thereby produced is paid into
the state treasuiy as ordinaiy state taxes are paid. The lax
levied by the counly board under sec. 1074, Stats. 1919, for
the support of comm.on schools is not levied for county pur
poses and does not go to defray current county expenses
and is, therefore, not part of the basis for determining the
amount which the county may borrow at this time in antici
pation of the collection of the 1921 county I axes.
You are, therefore, advised that the item "State Trunk

Highway System S13,718.15" and the item "School and
School District Taxes 37,467.46" which appear in the copy
of the county clerk's summaiy sheet of slate and county
properly taxes, which you submitted, should be eliminated
or disregarded in determining the amount which the county
board is authorized to borrow under the statute above quoted.
EEB
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Education'—Vocational Education—Crealion of vocational

schools by illegally appointed local board of industrial educa
tion may be ratified and m.ade legal b^^ new board subse
quently appointed in legal manner; but in absence of such
ralificalion, none of obligations incurred by illegal board are
binding upon city.

After tax roll has been delivered to city treasurer, it is too
late for any new levy to be inserted in roll.

December 20, 1921.

Honorable George P. PIambrecht, Director,

State Board of Vocational Education.
In your letter of December 12 you ask numerous questions

as to the rights and liabilities growing out of the fact that
a local board of vocational education was organized at Port
Washington in a manner unauthorized by law. The ille
gality, as pointed out in my opinion to you under date of
December 2, 1921,* consisted in the fact that although Port
Washington is located in two school districts, the district
board of onty one district took action in creating the local
board of vocational education, whereas the action should
have been taken by the two boards together. The specific
questions on which you ask advice are:
(1) Whether an unpaid balance of state aid due the city of

Poll Washington on account of its maintenance of vocational
schools during 1920-1921 should now be paid the city by the
state.

(2) As to the liability for money borrowed by the illegally
appointed board from a local bank.
(3) As to the liability on contracts now outstanding for the

school year 1921-1922 with teachers; and
(4) As to whether, in case a new local board of vocational

education shall now be lawfully established, that board can
require the city council to provide money for operating
schools during the present school year.
In my opinion, eveiything that has been done thus far is

fully capable of being ratified in such manner as to bind the
city. A vocational school has been maintained in Port Wash
ington during the school year 1920-1921. The city had
power, acting through its proper agencies, to establish and

•Page 1139 of this volume.



Opinions of the Attorney-General 1199

maintain such a school during that year. That power was
not exercised in the manner provided by law, in that only one
of the two boards having jurisdiction over the subject par
ticipated in the establishment of the school. The illegality of
the proceedings was due, however, to a mistake in the man
ner of exercising the power and not to a lack of the power
itself. Under such circum.sLances, it is established by numer
ous decisions of our supreme court that the same oflicial
bodies which, by proper method of procedure, could have
bound the city in the first instance, now have authority to
ratify and confirm what has been done. O'Loughlin v. Dorn,
168 Wis. 205, and cases cited.
My suggestion "is, Ihercfore, that an effort be made to se

cure the appointment, by joint action of the two school dis
trict boards, of a new board of vocational education for Port
Washington, and that the new board proceed to pass a reso
lution ratifying all of the acts of the former board. It would
be well also, as a matter of precaution, to have the two school
district boards themselves include a resolution of ratification
in their proceedings for the appointment of the new board.
When this has been done, it is my opinion that the city will
be as fully bound upon all obligations incurred by the old
board as though the organization of that board had been
legal—assuming, of course, that in every particular except as
to the method of creating the local board, these obligations
were incurred in a legal manner. It will then be safe and
proper also for the state treasurer to pay the city of Port
Washington that portion of the state aid money for 1920-1921
that is now being withheld.

If ratification of the past proceedings cannot be obtained,
then it is my opinion that the city is in no way liable upon
the obligations incurred by the old board. The creation of
the present vocational school system was the work of a board
which had jurisdiction over only a part of the city, and the
voters of the remaining portion of the city have had no oppor
tunity, through their chosen representatives, to be heard as
to whether they want vocational schools or not. Jf the
boards representing the entire city, once they are given an
opportunity to pass upon the question, pass upon it unfavor
ably, then the original proceedings will remain illegal, and
the city will not be bound by them. It is true that our su-
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preme court has established the rule that, regardless of any
ratification, a city is bound to repay money advanced to it
through some kind of illegal contract where the city has
actually received the money and devoted it to its own legal
and legitimate purposes. Thomson v. Elion, 109 Wis. 589.
This principle, however, has no application here, since the
m.one^' in the present case was neither received by municpal
officers nor devoted to municipal purposes. The veiy ques
tion whether vocational schools should exist at all in Port

Washington—whether as to tiiat particular city vocational
schools are a municipal purpose—has never been determined
by those officers who have the power and duty to determine
it. The rule of Thomson v. Elton does not permit a group
of private citizens entirely without official status to bind the
city by purporting to act on its behalf in a new enterprise
which the duly constituted authorities of the city might or
might not decide to undertake if the matter were lawfully
brought before them for decision.
On the question of liability (in case the effort at ratification

fails) as between the individual members of the illegally ap
pointed board and the persons with whom they have made
contracts or from whom they have borrowed money, I take
it that there is no occasion for m.c to express an opinion, since
that is a matter of private liability as between individuals
and docs not involve any question of public funds.
Your final question as to whether a new local board of

vocational education, if appointed at this time, could compel
the city council to provide money for operating the schools
during the present school year, must be answered in the
negative. From your question, I assume that no lewj'^ of
taxes for the support of vocational schools has been made for
the present school year, so that there is nothing along that
line for the new board to ratify when it comes into existence.
Under the special charter of Port Washington (sec. 58, ch. 37,
laws of 1882), which will continue in efl'ect until January 1,
1922, the tax roll is required to be complete and to be deliv
ered to the city treasurer on or before the second Monday in
December, which, in this year, was December 12. It is ap
parent that the levy of taxes for the year 1921 is now com
plete, and it is too late for any new enterprise in which the
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city may now decide to engage to find a place in the tax roll
of this year Stale u. Krumcnauer, 135 Wis. 185.

It is lo be noted that sec. 41.16, subsec. (1), makes it the
duty of the local board of industrial education to report on
or before the first day of September in each year the amount of
money required for maintenance of its schools during the
ensuing year. I have not undertaken to reach a conclusion
as Lo whether the fixing of the dale in sec. 41.16, subsec. (1),
is mandatoiy or merely directory, since there can be no
question but that any action which might now be taken
toward the creation of a board of vocational education will

be too late to have any effect on the 1921 taxes.
As the situation now stands, therefore, the new board if

created will have power to ratify and make good the acts of
its illegal predecessor, but will have no way of compelling
funds to be raised for carrying on the vocational schools of
Port Washington during the balance of the school year 1921-
1922. Any m.oney that is to be had for that purpose during
the remainder of the school year will have to be appropriated
bv the coram.on council from such funds as it has available.
RMH

Public Officers—.Justice of the peace in city situated in two
counties has same jurisdiction throughout both counties that
he would have in one county if city were wholly therein.

December 21, 1921.

H. F. Arps,
District Attorney, ■

Chilton, Wisconsin.
The village of Kiel was partly in Calumet and partly in

Manitowoc county. Kiel has become a city of the fourth
class under sec. 61.58, Stats. 1919. A question has arisen as
to the jurisdiction of the justices of the peace elected in the
city. Does a justice of the peace elected in the city have
jurisdiction throughout both counties? You have given one
or more of the Kiel justices your opinion on this question to
the effect that they have such concurrent jurisdiction. How
ever, you deem the question of sufTicient importance and the
answer sufTiciently in doubt to justify a request for the opin
ion of this department.
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This ofTice concurs in your opinion, but we are not at all
certain that the afTirmative answer to the question is correct
if there has been no action by the city council upon this
subject. Your opinion is based largely upon Starkweather v.
Sawyefy 63 Wis. 207, and Folk u. Goldberg, 45 AVis. 94. Those
cases define the power of the legislature to confer jurisdic
tion upon justices of the peace, but they do not, so far as we
can see, give anj' aid in determining the extent to which the
legislature has exercised that power. Under those decisions,
we may say that the law is settled to the effect that the legis
lature has the power to give a justice of the peace in a village
or city em.bracing parts of two counties jurisdiction thi'ough-
out both counties, concurrent with the justices of the peace

ef. in the several towns in both counties.
The easy, certain and practical solution of the problem

would be worked by the city councils adopting sec. 925-269,
Stals. 1919, in the manner prescribed by sec. 926. Sec. 925-
269 deals Avith justices of the peace in cities whose territory
is in more than one county, and provides:

"Each of said justices of the peace and police justices shall
have jurisdiction both civil and criminal, coextensive within
the limits of each of the counties in which said city or any
part of it is situated, and may issue process and do all things
in each of said counties that any justice of the peace of such
counties may lawfully do."

But this section declares that its

"provisions shall apply when adopted by the council of any
city in the manner prescribed in and by section 926."

Why the legislature did not make this section absolutely
applicable is past our comprehension. The fact is, the legis
lature left the section optional with the cities. Possibly, the
city council of Kiel has already adopted this section. This
statutoiy^ defect, however, was remedied by sec. 265, ch. 242,
Laws 1921, which goes into operation January' 1, 1922, and
which reads as follows:

"(62.26) (6) Cities in More Than One County. In
cities lying in more than one county the following shall ap
ply:
"(a) Justices of the peace and police justices shall qualify

and have jurisdiction in each county the same as though the
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city lay wholly therein, and may hold court in one county
while exercising jurisdiction in the other. * * •

EEB

Banks and Banking—County Depositories—Criminal Law
—Conspiracy—Agreement to refrain from bidding for de
posit of county funds under which one bank only makes bid,
at figure fixed by combination so agreeing, is criminal con
spiracy at common law and punishable under sec. 4568,
Stats.

December 21, 1921.

Lynn H. Ashley, ^
District Attorney,

Hudson, Wisconsin.

You state that pursuant to sec. 59.74, Stats., the county
clerk of your county advertised for proposals to receive on
deposit the county funds for the year beginning January 1,
1922. A national bank in your county offering two per cent
on daily balances was the only proposal presented, and it
was not accepted by the county board. You were advised
by m.embers of the county board that the bankers of your
county held a m.eeting in the county prior to the meeting of
the county board and agreed that the national bank in ques
tion should put in a bid, agreeing to pay two per cent on the
county funds for the year 1922, and that none of the other
banks would put in any bid; that the national bank in ques
tion was to distribute the m.oney deposited by the county
among all the banks of the county, each to receive such pro
portion thereof as its capital stock and surplus bore to the
combined capital and surplus of all the banks in the county.
You advised the memljers of the county board that this pro
posal was void.

It further appears that last year one of the banks of your
county paid 4.52 % for county money, and the lowest interest
paid heretofore has been 3%. After receiving your advice
the county board refused the proposal and passed a resolu
tion designating Ihe national bank in question as the county
depositoiy, and that the rate of interest on daily deposits
should be 3 %, and the bank has refused to accept the propo
sition.
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You are correct in your conclusion thai the proposal is
void. It is far more than that. You have here a flagrant
combination among the county banks to stifle competition
and to perpetrate a fraud upon the public, by the result of
which they hope to receive the use of the county funds at a
rale of interest much less than they could hope to obtain them
for if each bank honestly and fairly submitted its bid without
having entered into an illicit and reprehensible conspiracy.

It is my opinion that the conduct of the banks in question
is not only void as contrary to public policy, but that it is a
criminal conspiracy at common law, and is a violation of sec.
4508, Stats., which reads as follows:

"Any person guilty of a criminal conspiracy at common
law shall be punished by imprisonment in the county jail not
more than one year, or by fine not exceeding S50(), but no
agreement except to commit a felony upon the person of
another or to commit arson or burglary shall be deemed a
conspiracy or be punished as such unless some act besides
such agreement be done to affect the object thereof by one
or more of the parties to such agreement."

Besides the m.aking of the agreement detailed above, an
act has been done to alTect the object thereof within the
meaning of the statute, when the national bank in question
submitted its bid and the other banks refrained from bidding.
A conspiracy at common law is defined by Corpus Juris

thus:

"* * * It is a combination between two or more persons
to do a criminal or unlawful, or a lawful act by criminal or
unlawful means. 12 C. J. 540."

This definition has been adopted by our supreme court in
Martens p. Reilly, 109 Wis. 464, 473. The decision concisely
slates the law upon the matter, and emphasizes and defines
the true nature of unlawful means.

Where the purpose of the combination is to inllict injury
on another and tiie injury results, a wrong is committed on
such other. Hawarden u. Youghiogheny, 111 Wis. 545, 550.
An injury is intended to the county in this case.
You will find the various features of conspiracy discussed

in State ex ret. Durner v. Huegin, 110 Wis. 189, which decision
was affirmed by the federal supreme court.
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That the agreement here under consideration was unlawful
in the sense announced in the Mariens case appears to be
unquestionable. Agreements to stifle competition on public
bids have always been held to be againsl public policy and
illegal. 12 C. J. 561.

In the case of In re Salnion, 145 Fed. 649, an agreement
was entered into between the controlling banks of a county,
with a view of stifling competition between themselves,
whereby they would obtain the use of the county moneys
at reduced rates, it being agreed that one of them, should
obtain the money on an understood bid. Other bids were
put in by other banks, lower liian the understood bid, with
the understanding that the depository should parcel out the
money if received. The court held that this was a fraud upon
the county, invalid and illegal, and gives many citations in
support of its decision.
The matter which you submit is of such public importance

that I enclose herewith a memorandum brief, which goes into
the subject at greater length, with citation of authority, that
can properly be included in an official opinion. In addition
to this, I have, pursuant to my agreement with you over the
telephone, sent one of my assistants to advise and counsel
with you in the matter of procuring the necessary evidence
to warrant the issuance of criminal warrants against those
involved in this reprehensible conspiracy, and we will be glad
to assist you in eveiy way possible in bringing them to jus
tice, to the end that the counties of this stale may not be
subjected to such an intolerable fraud.

I think the matter is of such public interest to the state at
large as to justify giving you the utmost co-operation. I
feel that you will be performing a distinct public service if
you prosecute the guilty parties in this conspiracy vigorously
if sufficient evidence is obtainable to prove the facts stated
in your request for this opinion. If a summaiy example is
made in this instance, it is unlikely that any other counties
of the state will be similarly defrauded.
WJM
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Bills and Notes—Husband and Wife—Married Won\en—
Under provisions of sec. 6.015, Stals., created by cli. 529,
Laws 1921, note signed by married woman as surety, joint
maker, or endorser, is binding upon her.

December 21, 1921.

Honorable Marshall Cousins,
Commissioner of Banking.

I am in receipt of your letter of December 9.
Ch. 529, laws of 1921, creates a new section to Vead:

"6.015. Women shall have the same rights and privileges
under the la\y as men in the exercise of suffrage, freedom of
contract, choice of residence for voting purposes, jury service,
holding office, holding and conveying property, care and
custody of children, and in all other respects. The various
courts, executive and administrative officers shall consLiuc
the statutes where the masculine gender is used to include
the feminine gender unless such construction will deny to
females the sjiecial pi-otection and privileges which they now
enjoy for the general welfare. The courts, executive and ad
ministrative offiicers shall make all necessary rules and provi
sions to carry out the intent and purposes of this statute."

You ask whether under this new section a married woman
is liable upon a note signed by her as surety, joint maker or
endorser.

1 lerctoforc the courts have held that such a contract is not
binding upon a married woman unless Ihe proceeds were for
the benefit of her separate estate. Whether such a rule of
law is to be considered a disability or a privilege or protection
is the important question. Probably to many it would ap
pear to be a privilege or protection to escape liability upon a
note so signed. If this be considered such privilege or pro
tection, then the further question would arise as to whether
that part of the new section relating to the construction of
statutes would have any bearing where the prior rule was not
based upon statutory law, but upon the common law.
In its former rulings our court has treated this as a dis

ability, or a lack of freedom of contract on the part of a mar
ried woman. International Harvester Company v. McAdam,
142 Wis. 114, 126; Farmers & Merchants Bank v. Frederik-
sen, 173 Wis. 645.
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If that is the proper construction, such disability has been
removed by the chapter in question. I believe that is as the
court would construe it.

Ch. 529, laws of 1921, has not been construed by any of
our courts, so far as I am aware, and it is not entirely certain
how this provision would be construed, but it is my opinion
that a married woman is bound by such a contract on her
part.

WWG

Education—School Districls—Public Ojficcrs—Duties of
ofiicers of union free high school and common school district
in reference to maintenance and care of schoolhouse con

structed jointly, considered.
Duties of union free high school principal considered.
Alleged misconduct of union free high school ofTicers con

sidered.

Remedies against school officers guilty df misconduct con
sidered.

Attorney general has no duty to perform where school
officers arc charged with misconduct.

December 23, 1921.

floNORABi.E John Callahan, State Superintendent,
Department of Public Instruction.

In your letter of November 10 you call attention to a union
free high school district which has been created and organized
at West Lima, Wisconsin, pursuant to the provisions of sec.
40.47. It appears from your letter that a school building
has been erected jointly by said union free high school district
and by a district board pursuant to the provisions of subsec.
(9) of said sec. 40.47. It further appears from your letter
that there is lack of harmony in the management of said
school, that two members of the union free high school board
are opposed to the operation of the high school and have
stated that they would close it if they could and have done a
number of things which interfere with the success of said
school. Among other things, you stale that they have for
bidden the high school principal to use the gymnasium eve
nings for athletics and for school entertainments; that the

M
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principal was instructed to purchase the necessary supplies,
such as sweeping compound, p-j-per towels, and gasoline to
run the sngine for ventilation and lighting; that while these
supplies were bought some tinie ago these same two members
of the union free high school board refuse to acknowledge the
order and that the supplies still remain in the depot accum.u-
laling storage charges.
You desire an opinion as to whether these two members of

the union free high school board have the power to dictate
to the principal as to how much use shall be made of the
gymnasium for school activities and whether the facts stated
in your letter constitute sufTicient cause for a proceeding to
rem.ove said members of the union free high school board.

According to sec. 40.48, the ofTicers of a union free high
school district shall be a director, a treasurer, and a clerk
who shall have the same authority and be charged with Llic
same duties and liabilities respectively as the ofiicers of other
free high school districts, and according to sec. 40.54 a free
high school board is empowered to conduct the affairs
of a free high school district on the same general plan pro
vided for a common school district and possesses with respect
to such free high school district all the powers and is charged
with all the duties conferred and im.poscd by the statutes on
the district ofTicers and district boards of a common school

district. By said last named section it is further m,ade their
duty to provide adecjuate teaching force and necessary equip
ment such as seats, desks, apparatus^ library books, and gen
eral supplies. According to the same sections, the board
may create such school and establish the branches of study
to be taught therein under the advice and approval of the
state superintendent. Said section also imposes upon tiie
school officers every forfeiture and punishment for neglect or
violation of duty which applies to a common school district
officer.

According to sec. 40.26, a common school district board is
given the care and keeping of the schoolhouse, books, appa
ratus, and other property of the district, except that especi
ally confided by law to the clerk and imposes upon the board
the duty of keeping the schoolhouse in good condition and
repair and of providing all necessary' appendages during the
time tiiat school shall be taught therein. They may grant
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the request of any responsible inhabitant of the district to
occupy the schoolhouse for such public m.eetings as will, in
the judgment of the board, aid in disseminating intelligence
and promoting good morals. They m.ay grant the use of the
schoolhouse for the holding of lectures, enterlainm.ents, and
school exercises, providing they are held under the auspices
of the school authorities, and are for the benefit of the school.
Upon application of not less than one-half of the voters resid
ing in the district, the school board shall allow the use of the
school buildings and grounds for the open presentation and
free discussion of public questions, and m.ay allow the use of
such buildings or grounds for such other civic, social and
recreational activities as in the opinion of the controlling
board do not interfere with the prime pui-pose of the build
ing or grounds.

Subsec. (9.), sec. 40.47 reads as follows:

"The electors of any union free high school district and
the electors of any common school district included within
the union free high school district arc empowered to author
ize and direct their respective school boards of education to
enter into an agreement for the erection and maintenance,
jointly, of a school building for housing tiic high school and
the common school or schools. Provided, that in all crises
where such agreement shall have been entered into, the prin
cipal of the union free high school shall be the administrative
head of both schools except that where a stale graded school
is maintained he shall not have supervision of instruction in
the grades."

The foregoing is a summary of the slatiiLes of this state
relating to the duties of school district ofllcers and of the
principal of a union free high school. It will be seen that the
school board is given large discretionary powers relating to
the use of the school properly. On the other hand, the author
ity of a school principal seems to be limited to the adm.inis-
tration of both the union free high school and the district
school, housed in the joint school building, except where a
state graded school is maintained he shall not have super
vision of instruction in the grades.
As above staled, the union free high school board and the

joint school district board of the school district entered into
an agreem.ent for the erection and for the maintenance,
jointly, of a school building for housing the high school and
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the common school pursuant to subsec. (9), sec. 40.47 above
quoted. The terms of said agreem.cnt are not before me, but
I assume that there are no conditions therein that especially
affect tlie questions submitted.
The subsection above quoted plainly provides that the

school building shall not only be erected jointly by said
school organizations but shall also be maintained jointly by
said organizations. This can mean nothing more nor less
than thai all the authority contained in the provisions of law
above cited relating to the care, keep and use of said school
building is vested in the union free high school board and the
joint school district board jointly' and said boards must pro
ceed in the conduct of the joint school business in their
charge in the same m,anner as each separate board is required
to transact the business of its own school district affairs.

As the members of the school board may not act individu
ally as to matters which the law imposes on the board in ses
sion, so the members of the joint boards may not act indi
vidually as to m.atters which the law imposes on said boards
in joint session. So that all duties to be performed and all
authority vested in the joint boards must be exercised at a
regular board meeting or at a special meeting duly called
and noticed according to law. A majority of the members
present constitutes a quorum for the Iransaction of business.
It is only the determinations and directions of the boards in
joint session which have any force in the management and
control of the school building and grounds and other properly
referred to in the laws above quoted. The individual direc
tions and orders of members of either board do not count and

have no legal force. It becomes important, therefore, that
upon all m.atters relating to the joint property of said school
organizations they not only act as a board, but that their
determinations and directions are duly recorded.
I infer from the statement of facts contained in you letter

that two members of the union free high school board have
given expression to their opposition to the operation of the
said high school and that they have individually undertaken
to forbid the high school principal the use of the gymnasium
for the pui^Dose above stated. As individuals they have no
authority to dictate to the principal of the school as to how
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much use shall be made of the gym.nasiiim or other property
of the joint school district for school activities.
For a similar reason the individual declarations or ex

pressed opinions of members of one of said school boards
as to the operation or continuance of the union free high
school district cannot be charged to the board of which they
are m.cmbers. A school ofTicer has a right to his opinion as
to matters of school policy even though it be counter to the
duly recorded directions of a majority of his board. It is
therefore my opinion that such individual expressions of
opinion are not sufiicient to warrant proceedings for the re
moval of such a member from office. Because a member of a

board is not in harmony with the majority of the board does
not give sufficient cause for the removal of such member
from office. However, where a m.ember of the board is
charged with carrying out som,e determination or direction
of the board, or joint boards, of which he is a member, and
refuses to act, then his conduct constitutes a violation of his

duty finder the law.
Orally, you have requested me to supplement my opinion

with a statem.ent of the legal remedies which the electors
of a school district m.ay resort to in dealing with a member
of the school board who has refused or neglected to perform
the duties im.poscd upon him by law.
The most drastic and efficient way of dealing with such a

school officer is to bring proceedings to have him removed
from office. Sec. 17.16 authorizes removal from office for

cause and cause is defined to mean inefficiency, neglect of
duty, official misconduct or malfeasance in office, and said
section prescribes the procedure to be followed for the re-
m.oval of public ofTicers generally. Sec. 17.13 provides for
the rem.oval of school district officers for cause by the judge
of the circuit court of the circuit wherein the school district

is situated.

In a proper case where a school district officer is under
bond and has violated some condition of his bond, an action
may be brought against him and his bondsm.en pursuant to
the provisions of sees. 19.015 to 19.06.
A school district officer m.ay also be subject to an action

for forfeiture where he is guilty of any malfeasance in office.
See sec. 40.23.
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Then, too, in a proper case where a school district oflicer
has threatened some violation of law relating to his duties,
a tax payer may apply to the proper court for writ of man
damus or for an injuncLion depending upon the facts.
A school district officer may also be guilty of criminal mal

feasance in office as defined by sec. 4549 and in such a case

he should be proceeded against in the name of the stale of
Wisconsin by the district attorney of the county where the
offense was committed.

Orally, you have also requested in this connection an
opinion as to the authority of the attorney general to act
officially where evidence is submitted to him showing that a
district officer has been guilty of neglect or failure to per
form. his duties according to law. I have made a careful ex
amination of the duties of the attorney general as prescribed
by statute and am unal)le to find any language from which
it may be reasonably inferred that the attorney general has
any duty to perform under such circum.stances. While the
law does prescribe that he shall prosecute

"any cause or matter, civil or criminal, in which the stale or
the people thereof may be in any wise interested" (sec.
14.53),

it is my opinion that this language cannot be construed so as
to authorise the attorney general to appear in a matter in
volving the neglect of duty or malfeasance in office of a school
district officer. At best such a matter is only local and it
cannot be said that the state or the people thereof are in any
wise interested. Of course, where a question is involved
which might affect all or a greal portion of the schools of
the state, then, perhaps, the attorney general should take
official notice thereof.

Where a school district officer is charged with criminal
m.alfeasance in office, the district attorney having the prose
cution in charge is entitled to the advice of the attorney gen
eral in case it is requested.
JTD
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Agriculture—Public Officers—Commissioner of Agriculture—
In making regulations under sec. 1494—6, Stats., com.mis-
sioner of agriculture may adopt existing federal regulations
by reference, but cannot adopt in advance any future regu
lations that federal dcparlment may make.

December 27, 1921. r-

Honorable C. P. Norgord, ,
Commissioner of Agriculture.

In your letter of Decem.ber 21, you state that pursuant
to sec. 1494—6, Stats., your department has established a
regulation prohibiting the importation of corn and various
other plants from certain areas in Massachusetts, New
Hampshire, New York, Pennsylvania, Ohio and Michigan,
where an insect known as the luiropean corn borer is preva
lent.

The United States departm.cnt of agriculture had pi-evi-
ously issued an order prohibiting the transportation in inter
state com.merce of the same plants from, the same areas,
and this federal order contains a detailed list of the towns

and cities against which the quarantine is established. The
regulation that you have issued does not repeat this list of
towns and cities, but sim.ply establishes a quarantine against
infested areas "as defined in" the federal regulation. The
order further provides that whenever future amendments are
made by the federal department to its regulation defining the
areas infested with the insect, the state quarantine shall
apply to shipm.ents from, the areas so defined. You ask
whether the validity of your order is affected by this nietliod
of defining-the area covered by the quarantine.
In my opinion, the failure to define in detail the points to

which the quarantine presently applies does not afl'ect the
validity of your order. The order refers to an officially pub- , i
lishcd and promulgated docum.cnt of the federal government,
and makes certain descriptive portions af that document a I
part of your order by reference. The statute under which J
you are acting broadly authorizes you to }

"prescribe, modify and enforce such reasonable rules, regu
lations and orders as may be needed to protect the resources
and agricultural industries of the state from the introduction
and dissemination of insect pests and animal diseases." Sec.
1494—6, Stats. 1921.
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Nothing is prescribed as to the form of the order or the
method of its promulgation. Of course, any regulation that
was so indefinite or so incomplete as not to apprise the pub
lic of what was required would be objectionable, but it is
not necessar>^ that all the minute details of the regulation
be comprised within the document itself if they are made
readily available by reference. No one reading your order,
referring as it does to an official and easily accessible docu
ment issued by the federal government, would have any
legal basis for claiming lack of opportunity to know what
was required of him.
In my opinion, however, that portion of the order which

attempts to provide for the automatic adoption of all future
modifications of the federal order with reference to the desig
nation of infested areas is of very doubtful validity. In sec
tion 1494—0, the legislature has delegated to you the au
thority to make reasonable rules, regulations and orders.
It has not authorized you to further delegate that authority
to the federal department of agriculture or anyone else. I
presume you feel that any determination the federal depart
ment might make as to what areas are or are not infested is
so likely to be correct that you will desire to adopt all such
future determinations without any independent investiga
tion of your own. Yet in making your regulation, you are
necessarily deciding, as a question of fact, whether it is
reasonable, in the interest of protecting the resources and
agricultural industries of Wisconsin, to exclude from this
state the products of a particular town in Massachusetts or
New Hampshire or one of the other states. You may in any
given case accept the findings of the federal department as
sufficiently strong evidence to warrant you in basing your
own determination solely upon them, but when you reach
such a decision, you are actually passing upon evidence that
is before you. In m.y opinion, you have no authority under
the statute to decide in advance that ever^'^ determination of
fact the federal department may make in the future on a
given subject will be correct.
RA4H
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Armories—Mortgages, Deeds, etc.—Title to land described,
used for armoiy at Rhinelander, has reverted to state under
facts submitted.

December 28, 1921.

Honorable 0. Holway,
Adjutant General.

You have forwarded to this office a letter from E. 0. Brown

to Major E. S. Driver, which propounds the question of
whether title to lot 4 and the north 15 feet of lot 3, block 19,
city of Rhinelander, is in the state of Wisconsin.

It appears from said letter that the title to said premises,
prior to May 7, 1914, was vested in the Rhinelander Armory
Company, a Wisconsin corporation, subject to a mortgage
for $4,000 securing a note to Major Brown for that amount,
bearing 6% interest; that this incumbrance is still on the
properly and the interest has been paid to March 19, 1921;
that on Adarch 7, 1914, the Rhinelander Armoiy Company
gave a quitclaim deed to Co. L., 2nd Inf. W. N. G., and took
a second mortgage back from said company for $2,650; that
this mortgage and the note that it secured were signed,

"Co. L, 2nd Inf. W. N. G., by F. H. Mimes, C. J. Wesley
and K. W. White, trustees,"

they being the officers of said company at that Lime; that the
amount of the note and mortgage given by said company,
nam.ely, $2,650, represented the par value of the stock of the
Rhinelander Armory Company which was then outstanding
in the nam.e of various individuals; that part of this stock,
namely, $1,650, par value, was later donated to Co. L, leav
ing $1,000, par value, of the stock in other hands. This
$1,000, together with the $4,000 note and mortgage on said
properly, makes a total incumbrance of $5,000, which would
be required to clear the title, and it is estimated that the
value of the whole property is $12,000 to $15,000, provided
the building is used as an armoiy.
You direct my attention to sec. Ill, act ot congress of

June 3, 1916 (39 U. S. Stats, at L. 211), known as the na
tional defense act, by which authority the United States
military authorities, on June 5, 1917, drafted all members
of Co. L, 2nd Wis. Inf., into the military seiwice of the United
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States, and having discharged them from the milit'a, incor
porated them with others in an entirely new and separate
military unit, liiereby working, through the operation of
federal law, disbandment of the original Co. L, 2nd Wis. Inf.
You have submitted the following:

"This department desires your opinion whether under the
circumstances stated in the attached letter of Mr. E. 0.
Brown and the laws above cited and the consequent draft
and disbandment of company, the title of the armory prop
erty in question has not reverted to the state of Wisconsin."

In subsec. (1), sec. 21.42, Stats., it is provided:

"Such company, when such organization is perfected, shall
without any further proceeding constitute a corporate body
to be known by the name by which such company is officially
designated under the military laws and regulations of the
state, and shall possess all the powers necessary and con
venient to accomplish the objects and perform the duties
prescribed by law."

Subsec. (3) of said section provides:

"Each such company may take by purchase, devise, gift,
or otherwise and hold so long as such company is an existing
company and a part of the national guard of Wisconsin any
property real or personal. All such property shall be in the
custody and control of the trustees hereinbefore provided
for."

Under these provisions of the statute it clearly appears
that Co. L, 2nd Wis. Inf., was a corporation and authorized
to take real estate by purchase or gift, so that the deed given
by the Rhinclandcr Armory Company on May 7, 1914, to
said Co. L, 2nd Wis. Inf., is a valid conveyance of said prem
ises.

Subsec. (4) of said sec. 21.42 roads thus:

"Whenever any such company shall be disbanded as pro
vided by law such corporation shall cease to exist and all
property belonging to it shall become the property of the state
of Wisconsin."

Sec. Ill of the national defer.se act, enacted June 3, 1916,
reads:
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"When Congress shall have aiilhorized the use of the armed
land forces of the United States, for any purpose requiring
the use of troops in excess of those of the Regular Army, the
President may, under such regulations, including such phy
sical examination, as he may prescribe, draft into the mili
tary service of the United States, to serve therein for the
period of the war unless sooner discharged, any or all mem
bers of the National Guard, and of the National Guard Re
serve. All persons so drafted shall, from the date of their
draft, stand discharged from the militia, and shall from said
date be subject to such laws and regulations for the govern
ment of the Army of the United States as may be applicable
to members of the Volunteer Army, and shall be embodied
m organizations corresponding as far as practicable to those
of the Regular Army or shall be otherwise assigned as the
President may direct. The commissioned officers of said
organizations shall be appointed from among the members
thereof, officers with rank not above that of colonel to be
appointed by the President alone, and all other officers to be
appointed by the President by and with the advice and con
sent of the Senate. Officers and enlisted men in the service
of the United States under the terms of this section shall
have the same pay and allowances as officers and enlisted
men of the Regular Army of the same grades and the same
prior service." 39 U. S. Stats, at L. 211.

I see no escape from the conclusion that the title to said
premises on which the armory is located has become the
property of the state of Wisconsin, by reason of the fact that
said company is disbanded within contemplation of this
statute, and as authorized by the above quoted provisions
of sec. Ill of the national defense act.
You further submit the following:

"In case the title to the property has in your opinion re
verted to the state, your further opinion is desired whether
the armory board may consider the net value over liens or
incumbrances of the improvements on the reverted premises
as having been locally contributed under the armory aid
act as basis for authority to expend from state funds if neces
sary a sum equal to such net value in liquidation of incum
brances and liens or further improvement of the armory
premises."

In sec. 21.615, subsec. (3), we find the following:

"No armory shall be ordered constructed or acquired by
said board under the provisions of this section unless and
until,
39
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"(a) There shall have been conveyed to the state, with
title free of incumbrance, a site, or funds provided sufficient
for condemnation of a site, acceptable to the armory board,
and
"(b) There shall have been made available from private

or local municipal sources, for the immediate use of the ar
mory board in local armory construction, a sum of money
equal to the amount allotted by said board for the same pur
pose from the appropi'iation for Wisconsin national guard
and any county, city, village or town may issue its bonds to
aid in the construction of such armories."

Subsec. (4), sec. 21.615, as amended by ch. US, laws 1921,
reads:

"Said armory board in lieu of the conditions of subdivi
sions (a) and (b) of subsection (3). may accept a conveyance
to the state of the title in fee of premises improved by an
armory wholly or partially completed, the value of which
improvement over and above existing incumbrance is, in the
judgment of said board, fully equal to the sum otherwise
required to be locally contributed."

Under these provisions of the statute, can it be said that
the armory board may consider the net value over incum-
brances of the improvem.ents on the premises as having been
locally contributed under this act, and as a basis for au
thority to expend from the state funds a sum. equal to such
net value in liquidation of the incumbrances and other im
provements on the armory? Tbelieve your question must
be answered in the negative. The title to the-premises has
reverted to the state by virtue of the provisions of the statute
and not by a conveyance. The armory board did not accept
a conveyance to the state, as contemplated by subsec. (4)
of said sec. 21.615. It does not appear from your corre
spondence whether the state had previously contributed its
share in the building of this armory. If it has, that would be
an additional reason why your question could not be an
swered in the affirmative. It would be a duplication of the
contribution.

While the conclusion reached m.ay seem to and probably
does work a hardship upon the local national guard unit at
Rhinelander, the question of whether the .state ought to
make some appropriation for its benefit under the circum--.
stances is one of public policy for the legislature to determine.'
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The attorney general can only construe the statutes as they
now exist and under them as staled we can only conclude
that the property has reverted to the slate and can not be
considered as locally contributed under the armory aid act.
JEM
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general fund and then levying taxes to restore it 758

Surplus in general fund above needs for current expenses may
be appropriated to highways 758

Proceedings to relocate town highway which is on ground of
state institution 763

Prescript'on—travel by public in well defined path over private
lands for more than 20 years creates public way 861

Town may be proceeded against criminally for failure to keep I
highways passable 877

Willful neglect of town supervisors to keep highways in repair '
and refusal to appoint superintendent of highways are
violations of 4550 , 877

Grade crossing—railroad company cannot be assessed benefits
due to diversion of travel after highway has been relocated
and constructed 883
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BRIDGES AND HIGHWAYS- Conlinuod Page
Shade trees- cilv cannot hv ordinance require owners of real

estate lo trim, for sake "of avoiding interference with wires
of mimicipaliy owned electric lighting system 893

Road across or along depot grounds or railroad right of way
used or worked by public over 10 years is public highway.. 900

Trunk highway system—1313 construed as to roads in cities.... 947
Relocation of highway—3187o does not apply to proceeding

under V.Wlm-l 973
Relocation of higliway'—necessity should l)e determined and

shown by order of county committee and highway com
missioner prior to attempt to purchase new right of way or
starting condemnation 973

Relocation of highway—where statutes require approval of
state highway commission it cannot be given by stale
highway engineer 973

Relocation of highway—order altering highway works vacation
of abandoned property; county committee specifies portion
to be discontinued 973

Relocation of highway-;~eounly committee may provide road
less tlian A rods wide 973

Changing channel of stream—county may change course of non-
navigable stream; may condemn lands for purpose 982

Land occupied and owned by state may be taken foi necessaiy
relocation of trunk line highway 995

Town may abandon construction after petitioning county but
before contract has been made or construction commenced;
county may rescind action and may devote funds appro
priated to other purposes 1005

Contract for concrete work construed lo exclude discount in
ascertaining price of cement 1009

Notice—requirements for closing highway to travel 1025
"Width of highway by mere user is not fixed by statute; extends

on both sides of traveled track far enough Lo satisfy needs
of public 1076

Bridge in city of 4th class on both slate trunk highway system
and county system of prospective stale highways cannot
be built under state aid law if abutting lots are valued over
SIO g front foot 1082

Bridge in city of 1th class on both state trunk highway system
and county system of prospective stale highways—city
powerless Lo initiate prooceedings 1082

Bridge in city of 4th class on both state trunk highway system
and county system of prospective slate highways—county
board is authorized hut nol obliged Lo aid in constructing. .. 1082

City bridge—county i.s not require to maintain if on "county
trunk highway" but not on "stale trunk highway" 1092

Bridge—all members of county hoard are entitled to vole on
motion to petition highway commission under 13216 to
1321c 1093

Bridge—all municipalities especially benefited by construction
are liable lo special assessments by county ' 1093

Highway bonds—funds raised by issuing town bonds which have
been paid over to county treasurer cannot be withdrawn by
town board 1106

County highway commissioner hired by stale to work on
federal aid project may he paid therefor 1114

County highway commissioner has immediate charge of county
maintenance work - 1115

Gravel pit—town board may condemn right of way 1119
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BRIDGES AND HIGHWAYS—Continued Page
Town board cannot by levying highway taxes compel county

aid for permanent improvement of prospective state high
ways; power is vcsle<l in town.meeting 1134

Town must maintain county system of prospective state high
ways until roads become slate highways 1134

Town board may levy aiu! expend taxes for permanent improve
ment of portion of county system of prospective state
highways 1134

When town board has levied taxes for permanent improvement
of highways, county board may appropriate aid in con
struction 1134

When county clerk has been notified of county's share for im
provement of portion of state trunk highway system,
county i)oard must provide same 1150

If county l)oard fails to provide county's share for improvement
of portion of stale trunk highway system, tax is levied by
secretary of stale 1150

WTiere city on own initiative paved street forming part of state
trunk highway system, county board cannot thereafter
donate money to reimburse city 1162

Sidewalk—slate highway commission may oecupy with road
way what was sidewalk area 1165

Sidewalk—village must accjuire at own expense additional land
if needed after stale highway commission has taken area
for roadway 1165

County highway commissioner, upon fi rst election, serves till
second .January thereafter, irrespective of how vacancy
occurred 1191

BUILDING AND LOAN AvSSOCIATIONS
Corporation whose sole purpose is loaning only to its own

members, its own funds, derived from sale of its capital
stock, is building and loan association 465

One accepting money from individuals to be invested by him
in securities is subject to regulation as investment company 920

Canneries. See Dairy and Food—condensaries and canneries.
Canneries. See Words and Phrases—condensaries and canneries.
Cash securities. See Courts.
Cemeteries. See Municipal Corporations.
Cemeteries. See Public Health.
Changing channel of stream. Sec Bridges and Highways.

CHARITABLE AND PENAL INSTITUTIONS
Stale public school—'board of control cannot compel child over

16, not delinquent, to return to school, from which he has
escaped 106

Home finding corporation—consent of parent in adoption pro
ceeding 473

Industrial school for boys—commitment for longer period than
statutes permit is "not void; application should be made
to trial court to change judgment 918

Reformatory, state—duty of superintendent to receive prisoner
committed by judge of municipal court for six months 1062

Chattel mortgage loan companies—securities are not exempt from
securities law; such companies are not subject to control
and supervision of commissioner of banking under.1753-49 1021

Chattel mortgage loan companies'—supervision of commissioner
of banking is limited, under 1691, to issuing licenses and to
such examination of books as he may deem proper 1022



1232 Opinions of the Attorney-General

Child labor. Sec Labor. Page
Child labor. See Minors.
Child labor law. Sec Minors.
Circuit court clerk. See Public Officers.
Circuit judge. See Public Officers.
Cities. See Municipal Corporations.
City attorney. Sec Public Officers.
City clerk. See Public Officers.
City pumping station. Sec Municipal Corporations.

CIVIL SERVICE
Power of commission to fix salary ranges discussed 426
Vaeation—head of department not authorized to grant to

employe not in state service continuously for one year 608
Only officer of board who is by law appointing officer for any

institution can appoint stenographer exempt from require
ments 954

Only one exempt stenographer is allowed to each officer who
is appointing officer for given institution 954

Railroad commission has no authority to contract for steno
graphic reporting service in disregard of civil service law.,.. 1019

Civil service commission. See Public Officers.
Claims. See Appropriations and Expenditures.
Claims. See Courts.
Classification of common stocks See Corporations.
Clerk of circuit court. See Public Officers—circuit court clerk.
Cold storage. See Dairy and Food.
Collection agencies. See Bonds.
Collection agencies. See Corporations.

COMMERCE
Trading stamp act—not applicable to restaurants, hotels, or

cafeterias 259

Trade regulation—agreement between co-operative association
and gasoline company that association shall be exclusive
distributor of company's commodity and that association
will not handle any other gasoline, valid if reasonably
limited 296

Trade regulation—agreement between co-operative association
and gasoline company that commodity shall be sold at
price in line with that of other dealers may or may not be
violation of law 296

Trade regulation—contract between producer of gasoline and
dealer whereby each agrees to deal exclusively with other
for limited tirhe, in limited territory, is not unreasonable
restiainl of trade 356

Trade regulation—contract whereby dealer in gasoline agrees
with producer that he will maintain resale prices in line
with those of other dealers in vicinity does not on its face
violate state antitrust laws: whether it is in fact unlawful
depends upon extrinsic circumstances 356

Trading stamps—words "void where prohibited" do not render
coupons permissible and legal 555

Trading stamps—soap containing premium offer does not vio
late statutes if it distinctly states that offer is not good in
Wisconsin 821

Trade regulation—secretary of state has no duty in regard to
collector's bond approved and filed when surety complains
that bond was executed on Sunday and pursuant to mis- ■
representation 824
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COMMERCE—Continued Page
Trade regulation—milk producers who threaten cheese manu

facturer with loss of patronage if he buys milk from cer
tain other producer may be guilty of violation of 1747e 1031

Commercial fertilizers. Sec Agriculture.
Commission cities. See Municipal Corporations.
Commissioner of agriculture. Sec Public Oincers.
Commissioner of banking. See Public OfTicers.
Commissionei of banking, deputy. See Public OfTicers.
Commissioner of health, local. Sec Public Officers.
Commissioner of weeds. See Public Ofliccrs—weed commissioner.
Commissioners of public lands. See Public Officers. ^
Common carriers. See Railroads. _ * >lj
Compulsory education. Sec Education.
Condemnation. See Bridges and flighways.
Condemnation. See Eminent Domain.
Condemnation waters. Sec Bridges and Highways.
Condensarics and canneries. See Dairy and Food.
Conclensaries and canneries. See Words and Phrases.
Conservation commission. See Public OfTicers.
Conservation warden. See Public Officers.
Conspiracies. See Commerce—trade regulation.
Conspiracies. See Criminal Law.
Constable. See Public Officers.

CONSTITUTIONAL LAW , , .
Law denying to nonlaxpayers right to vote upon bond issues

would probably be held conslitutional 58
Sees. 57.08, 57.09 and 57.10, on applications for pardons, are

not unconstitutional 89
Sec. 1569-8 held valid exercise of police power and not violation

of constitutional provision prohibiting unreasonable
searches 126

Bill No. 7, A., providing for drainage ditches is unconstitutional 129
Bill to authorize county boards to pay additional salary to

members of legislature elected froni districts wholly or in
part within county is unconstitutional 131

Proposed bill discussed, providing for reimbursement of munici
palities for expenses incurred in investigation and prosecu
tion out of fines collected _ 134

Act appropriating dilTercnt sums to ditTerent agricultural so
cieties and nothing to others is not unconstitutional 209

Act authorizing removal by legislature of any appointive state
ofiicer bv resolution may conflict with constitution 227

Act authorizing removal of any appointive slate officer by
governor, upon recommendation of legislature, would be
constitutional _• •. 227

Uniformity clause not violated by provision making it optional
to choose supervisors from districts 235

Compensation may not be paid member of lesiglalure for
attending extra session of legislature..... 243

Legislative power to revoke license of foreign corporation for
introducing narrow sleigh into slate subject to power of
congress to regulate commerce 246

Veto power—in absence of adjournment of legislature bill
which is retained by governor more than 6 days becomes
law 256, 264

Uniformity of taxation—Bill 162, A., on exemption of certain
lands, unconstitutional 261, 365

Senate may send bill returned by governor with void signature
to secretary of state for publication 264
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CONSTITUTIONAL LAW- Coiilitiued Page
Exlcnsion by legisUHure of term of oflicc of city allorney—bill

held unconslilulional 272
Eighl-hoiir clay— law prescribing, for printers employed under

stale printing contract would be constitution! 1 308
Municipal markets—law empowering cities, villrges, and

counties to engage in purchase, sale, storage and distribu
tion of food products would be unconstitulioriiil 309

School fund--provision that money collected for forfeiture of
recognizance in bastardy case shall go to complaining
witness does not violate constitution 314

Legislature may authorize town supervisors to choose one
sui)er\'isor supcrinlendcnl of highways 346

Bill 116, A., requiring railroads to maintain weighing scales at
stockyards, is constilulional if facility required is trans
portation facility SB.")

Soldiers' educsdional bonus law amendment held conslilutionai 395
Sees. 1623 and 1630 and Bills 21, A., an<l In, A., in so far as

they provide license fees on dogs and payment therefrom of
damages for slock injured, is valid exercise of police power
and not unconslilutional 446

Secretary of stale has no authority to draw warrant on state
treasury for claim of allorney of member elected to fill
vacancy in legislature, for services at two special sessions..,. 453

Bill providing for creation of rural sanitary districts—constitu-
lionulily " 474

Cemetery—oonstiLutionalily of law providing for ^rfeiture of
lots 481

Approprialion of public money to charilable use—legislature
ma3* make 490

Appointment by electors 01 other local authoritv of expert to
assess special class of properly—bill constitutional 496

Appointment of local assessor by county board—bill probably
unconstitutional 496

Uniformity of taxation clause not violated by law providing for
tax for teachers' pensions 503

Interpretation of Bill No. 16, A., prohibition enforcement 563
Statute levying surtax on incomes for teachers' retirement fund

not rendered invalid by fact thai oily of Milwaukee has
own pension system and none of proceeds of surtax would
be paid to Milwaukee teachers 599

State ser\-ice retirement fund bill docs not create debt and is
constitutional 611

Law revoking licenses of foreign corporations of certain class
and giving them option to reincorporale as domestic corpor
ations would not be unconstitutional if cnacLecl 619

Proposed enforcement law of stale more limited than 18lh
amendment and nalional prohibition act docs not conflict
with eilher 648

Acts of congress or regulations made thereunder may ire adopted
by reference as laws of Wisconsin; must be published in full 648

Legislature cannot enact that law passed in future by congress
shall automatically become slate law 648

Test of eligibility for dlTice is applied at lime of taking office;
candidate need not be elector 660

Legislative dlslricls—power of legislature to number is absolute 660
Municipal markets—law authorizing cities to establish is not

.  , public in purposes 681
Agricultural seeds—legislation empowering commissioner of

agriculture to bring action to enjoin sale in stale is valid
exercise of police power and not attempt to regulate inter
state commerce ; 693
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CONSTITUTIONAL LAW—Continued Page
Bill providing for privilege highway tax on automobiles and

exempting from personal property lax all automobiles—
constitutionalitv 697

Bill fixing measure of damages and determining competency of
evidence in tort cases would apply to pending actions;
consliLutionality 700

Bill requiring all state printing to be done within state—con-
stitutiomiiiLy 723

Compensation of legislative ofTicer may not be increased during
his term 785

Compensation of olTicer or employe of state may not be in
creased after ser\dces have been rendered 785

Lands should be taxed which were purchased by Indian, with
trust funds, and which were subject to state jurisdiction
when acquired 617

Subsec. 27, sec. 1. ch. 441, L. 1921, on intoxicating liquors, is
constitutional 660

Subsec. 2, sec. 1317m-7 docs not violate sec. 2, art. XI, Const... 973
County is not municipai corporation within meaning of sec. 2,

art. XI, Const 973
Contempt of court. See Courts.

CONTRACTS
Emergency state printing may be done at current commercial

rales where printing board has been unable to obtain bids
within maximum prices fixed by law and is engaged in re-
advertising for bids 18

County boord member may not bid qn federal aid construction
work though county appropriation was made prior to his
election 676

Lump-sum contract—agreement under which materials are
furnished for building federal aid highways falls within
definition 640

No department of stale, in oineial capacity, may bind state
or department so that cither becomes subject to liability
for negligence "^-66

School orders on district treasurer to pay for transportation
of school children arc valid though based on oral agreement 956

Payment for transportation of school children may be com
pelled by action against district or by mandamus against
treasurer 956

Purchase of land by board of university regents from member
of board is contrary to law and public policy , 984

Under salary schedule and rules of normal school regents,
teacher continuing in scivice after July 1 thereby creates
contract for teaching anotlier year 1002

Appointment by regents of persons named in university budget
is acceptance of offer 1099

Lien—sec. 3716f/ applies to every kind of public improvement.... 1149
Public contractor—lien given under 3716d is for every kind of

public improvement 1149

Conveyances. See Mortgages, Deeds, etc.
Convicts. See Criminal Law.
Convicts. See Prisons.
Co-operative associations. See Corporations. ,
Copy laws. See Pul)lic Printing. .
Coroner. See Public Officers.

.* rjh
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CORPORATIONS Page
Public ulililies—in investigation of rental property by railroad

commission begun on its own inoLlon, its order may be
made efl'cctivc on date prior to date of scr\dcc 6

Co-operative association—may give rebates to members on
purchase of goods and deny same to others 8

Co-operative association—stockholder is exception to rule of
nonliai)iIity of holders of fully paid stock 41

Criminal action—how instituted discussed 47
Beneficial debenture issued and sold by common law trust is

security sold by a company 81
Water power—31.23 applies to driving iron stakes into bed of

navigable lake and leaving them projecting to level just
below water level 99

Co-perativc association—directors have option to pay non-
shareholder dividend in stock or in cash 132

Co-perative association—nonshareholder entitled to dividend
cannot lie required to accept value in goods 132

Amendment—effect discussed 165
Amendment—certain provisions held to change substantially

original purposes of organization 165
Officer docs not need real estate agent's license, if olTice, articles

and l)y-lawsgive him authority to sell lands of his company;
other officers and employes do need licenses 205

Detective agency—copartnership agency having its olTice in
another stale must make application to do business in this
state 251

Water power—owner of power has no authority to prohibit
cutting of trees along river bank 269

Co-operative association—exempt from provisions of blue sky
law...... 274

Public utility—commission must collect fees from railioad
company authorized to issue and pledge bonds as security
for other bonds 275

. Collection agency—bond on file with secretary of state running
for one year not continued by filing receipt of surely com
pany showing payment of another year's premium 292

Trust—agreement between co-operative association and gasoline
company that association shall be exclusive distributor of
that company's commodity and that association will not
handle any other gasoline, valid if reasonably limited 296

Trust—agreement that commodity shall be sold at price in
line with that of other dealers may or may not be violation
oHaw 296

Liability of officer of corporation and corporation for acts per
formed by officer 313

Blue sky law—certificates evidencing ownership interest in
as.sets of common law trust and right to participate in
profits of its business are "securities 331

Blue sky law—disposition of company's securities partly for
cash and partly by crediting purchaser with discounts on
goods bought at company's store constitutes "sale" of
such securities 331

Articles of incorporation which provide for giving share of
common stock without par value to each purchaser of share
of preferred stock violate 17596 334

Co-operative association has no power to issue preferred stock.. 335
Trust—contract between producer of gasoline and dealer where

by each agrees to deal exclusively with other for limited
time, in limited territory, not voi3 356
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CORPORATIONS—Continued Page
Tiust—contract whereby dealer in gasoline agrees with pro

ducer that he will maintain resale prices in line with those
of other dealers in vicinity does not on its face violate
stale antitrust laws 356

Blue sky law—in j)assin.a upon propriety of issuing permit for
sale of securities in this state, director of securities division
of railroad commission should secure fee in advance 417

Securities exempt—ordinary business corporation organized
under laws of District" of Columbia not exempted from
operation of securities law 419

Foreign corporation—slock not invalidated by being sold at
discount unless statutes of state of its incorporation so
provide 419

Company (tannot be formed for transacting insurance business
and also buying and selling and dealing in all kinds of per
sonal properly and real estate 432

Provision that there shall be board of five directors who shall
hold office for one year from given date is invalid 432

Insurance company must have principal office and keep general
and principal books in this state 534

Merely forwarding mail to office outside state does not consti
tute having principal office in this state 534

Annual meeting of domestic corporation held outside state—
validity 534

Net profits for two years refers to net profits for each of two
j'cars in securities law 569

Co-operative association—organization for pul lishing news
paper or for publishing newspaper and running job-print
mg establishment cannot be incorporated under co-oper
ative association statutes 609

Co-operative association—organization for purpose of running
job-printing establishment may be incorporated under
co-operative association statutes 609

Insurance—'lodge system and representative form of govern
ment iieces'sary to incorporation of fraternal benefit society 616

Foreign corporation—law revoking license and giving option
to relncorporate as domestic corporation would not be
unconstitutional 619

Insurance—mutual company may not use funds received from
its members as loan to another insurance organization 647

Amendment to articles—matl,er contained in, constitutes com
plete articles as amended 657

Amendment to articles—addition to purposes for which corpora
tion without capital stock is organized of anything sub
stantially changing such purposes is invalid 657

Articles of organization providing for stock of no par value may
provide price at which first 50% of shares of such stock are
to be sold 675

Filing fee of articles of organization pioviding for stock of no
par value is 5 els. a share, though articles provide price at
which 50% of shares are to be sold 675

Blue sky law- contract for sale of iron ore not yet mined does
not relate to sale of securities 683

Detective agency—employe of corporation which holds license
need not himself be licensed 720

Co-operative association—articles may be amended by vole of
at least ,10% of entiie membership 729

Farmers' mutual telephone company is public utility though .
unincorporated and owning only part of complete system 849
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CORPORATIONS—Continued pnge
Revocation of charter—not duty of secrelar\- of slate to in

vestigate correctness of report filed with him or to prose
cute for falsifying 867

Co-operative association—requirements for articles are not in
compatible with requirements for articles of corporations
under general law 901

Blue sky law—applies to insurance corporations 906
Evidence of incorporation—document submitted to athletic

commission by Justin W. Dake Post No. 322 discussed 937
Blue sky law—sale of securities by owner in course of repeated

transactions of similar nature is unlawful without permit
from railroad commission 991

Officer, stockholder or member of corporation is not disqualified
from being surety on bond wherein co'mpany is principal.... 997

Telegraph company'—is not in default for taxes so long as tax
roll has not been delivered to slate treasurer 1000

Blue sky law—securities of companies engaged in loaning money
on chattel mortgages are not exempt 1021

Blue sky law—term "broker" includes owner selling securities
on his own account in course of continued or repeated
transactions of same nature 1027

Public utilities—fees prescribed by 1753-21 must be collected
on authorization to issue and pledge bonds as security for
other bonds, latter to be sold and proceeds used to pay
maturing indebtedness... 1034

Classification of common stock—is admissii)le in such manner
that one class shall have no voting power; one class may
not be deprived of right to receive chvidencls 1037

Insurance—prior to passage of ch. 10, L. 1921, title guaranty
corporation could be organized under provisions of ch. 86,
Stats.; corporation so formed is not affected by said ch. 10.. 1095

Insurance—since passage of ch. 460, L. 1909, title insurance
corporation mav be organized under provisions of ch. 89,
Stats...-. .*. 1095

Foreign corporation— permit for use of alcohol in manufacturing
preparation 1137

Correspondence. See Public Officers.
Corrupt practices. Sec Elections.
Costs. See Courts.

COUNTIES
Inquest—neitl^r sheriff nor doctor employed by him has valid

claim against county .for services and expenses for examin
ing dead body 22

Inquest—district attorney should be notified of finding of dead
body; has authority to order inquest 22

Inquest—is public proceeding 43
Inquest—coroner may exclude from hearing any and all persons

not directly interested or acting as counsel for person
directly interested 43

Countj- treasurer cannot be reimbursed for payment made to
one doing his work after services have been rendered unless
59.19 is complied with 150

County and municipal bonds may be sold below par when par
cannot be obtained unless statute forbids 167

Uniformity clause not violated by provision making it optional
to choose supervisors from districts 235

City must pay expense of keeping pfisoner committed to county
jail for violation of city ordinance 307
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COUNTIES—Continued . Page
Hefund—Lax sale to X when county holds tax sale certificate is

not mistake which goes to groundwork of tax; X is not en
titled to repayment 354

County nursing—after July 1, 1921, no county board may dis
continue service 418

Claim for reimbursement of traveling expenses of district at
torney in addition to salary is to be passed on by county
board as are other claims against county 438

County board may not detach territory from towns and create
from such territory new towns unless matter has been sub
mitted to vote of electors of towns divided 541'

County board failing to provide for county nursing service sub
ject to mandamus 560

County board—credit of county cannot be pledged without
sanction of board.,.: 783

County court has no jurisdiction to commit to state hospital
at Mendota insane person who is in custody under criminal
charge at time jurisdiction of court is invo"kcd 814

County employe—^N'alue of board and maintenance should be
deducted from amount of exemption in garnishment action.. 885

County aid to blind—county board may be compelled by
mandamus to appropriate money, after state bureau for
care of blind has fixed amount 1063

Municipalities benefited i>y construction of bridges under 1321b
to 1321c—lial)ility to special assessments by county 1093

County-board—all members entitled to vote on motion lo peti
tion highxvay commission for bridge ' 1093

County hrghxvay' commissioner—has immediate charge of
county maintenance work 1115

County highway commissioner—board may furnish assistants
but may not take away supervision 1115

County board—member can probably be employed by board as
assistant to commissioner 1115

County board may, in its discretion, appropriate money to aid
in permanent improvement of highways when town board
has levied taxes 1134

'County board may not donate money to city to reimburse it
for money expended on city's initiative for paving street
that forms part of state trunk highway system 1162

County board has no authority Lo pass resolution making every
bank in county depository upon filing prescribed bond and
providing rate of interest on daily balances 1174

County board has no authority to appoint county depository
without opening or considering proposals filed pursuant lo
law 1174

County board—right to boriow money for current expenses
in county of less than 200,000 1185

County board may boriow, after tax levy, in anticipation of
collection of 10% of prior levy for county purposes, lo pay
current expenses 1196

Basis for computing 10% of prior tax levy which county board
may borrow for current expenses does not include .taxes
levied by or for state 1196

County aid to blind. See Counties.
County board. See Counties.
County board. See Public Officers.
County board chairman. See Public Officers.
County clerk. See Public Officers.
County court. See Courts.
County depositories. See Banks and Banking.
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County employes. See Counties. Page
Counts health committee. See Public Health.
County health committee. See Public GfTicers.
County highway commissioner. See Counties.
County highway commissioner. See Public Oflicers—highway com-

misioner, county.
County judge. See Public OlTicers-—judge, county.
County nursing ser\'ice. See Public Health.
County officers. See Public Officers.
County stale road and bridge committee. See Public Officers.
County surveyor. See Public Officers.
County treasurer. See Public Officers.

COURTS
Jurors—women stand upon same footing as men in matter of-

eligibility for service 15, 369
County' court—when public administrator is retained bj' any

person who is interested in estate, he is thereby disqualified
irom appearing in probate of such estate 109

County court—no order for fees may be issued by court unless
public administrator has appeared or served in determina
tion of inheritance taxes 109

County court—where public administrator is privately retained
in probate of any estate, court should determine tax with
out special assistance 109

County court—where public interest requires advocate, in
heritance tax counsel should appear and represent that
interest 109

Municipal court of Iron county has jurisdiction of offenses
arising within county not punishable by commitment to
state prison 267

Prisoner who is needed as witness must be secured by writ of
habeas corpus ad tesLificandum 339

Statutes of state in force at time of going into cfTcct of ch. 21,
L. 1911, remain in force in territory jurisdiction over which
was by that act ceded to U. S 371

Costs—in condemnation under 32.10 jurors' fees are paid by
county; commissioners' compensation is paid by parly
taking land 385

Cash security—-money deposited to secure attendance of person
charged with crime is property of defendant 445

Another complaint for same olTense may be filed after dismissal
on [ireliininary hearing 551

Defendant is not in jeopardy on preliminary hearing 551
Claim in county court need not be verified; may be by affidavit

of person having knowledge of facts 595
Action—application of proposed statute fixing damages and

determining competency of evidence in tort cases 700
Judge of inferior court may preside as judge of superior court

onlj' when authorized and under conditions prescribed by
law 781

Injunction—cans of corn syru]) while on shelves of retail grocer
in slate are not within scope of federal court order 803

Injunction against dairy- and food commissioner in his official
capacity binds his successor 803

Injunction issued by federal court for western district of 'Wis
consin purporting to restrain all district attorneys in state
applies throughout state 803

County court may not commit to state hospital at Mendota
insane person in custody under criminal charge 814

State tax on civil suits in county court should not be paid into
state treasury; should be refunded to county if so paid 853
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COURTS—Continued Page
Municipal court of Dunn county has jurisdiction to try bastardy

and liquor eases 871
Juvenile judge who appoints counsel or guardian ad litcm for

child brought before him for delinquency has no authority
to order compensation to be paid 930

Jurisdiction to commit minor under 17 years of age convicted
of criminal olTense, to industrial school 1004

If minor is illegally committed to industrial school, remedy is
by court action, not by action of board of control 1004

Duty of superintendent of state reformatory to receive prisoner
committed by judge of municipal court for six months 1062

Administrative omccr must comply with commitment to hospi
tal for insane until it is set aside by court 1078

Contempt—man committed to jail because he refuses to pay
money for support of wife docs not come under 56.08^;
cannot be contracted out by sheriff 1104

Warden of state prison must produce convict on writ of habeas
corpus ad testiticandum 1168

Warden may be reimbursed expenses incurred in taking convict
into court on writ of habeas corpus ad testificandum 1168

Convict is not entitled to witness fees 1168
State may not collect witness fees from county for convict's

testifying on writ of habeas corpus ad testificandum 1168

CRIMINAL LAW
Gambling—operation of slot machine described is violation of

law 30
Corporation—how criminal action is instituted, discussed 47
False swearing—false oath on application for hunting license is

punishable under 4471a 64
Moving picture show-—one who operates show in which im

moral picture is shown may be prosecuted under 4590 86
Requisition—from sister state need not be attested by secretaiy

of state 105
Bigamy—under Colorado statute person is guilty if he cohabit

there with second wife, though second marriage took place
without state 105

Fines—proposed bill discussed, providing for reimbursement of
municipalities for expenses incurred in investigation and
prosecution 134

Venue of prosecution—company advertising that it is doing
Erivate banking business, which is not licensed to do such
usincss, should be prosecuted in county where advertise
ment is published 169

Warrant for murder may be ser\'ed upon person residing out
side state in state under subpoena as witness 193

Libel—unless obscene letter is published to another than person
defamed offense is not punishable under 4569 229

Threats to accuse of crime—delivery of obscene letter contain
ing threat in order to coerce is punishable under 4380 229

Municipal court of Iron county has jurisdiction of and may
punish offenses arising within county not punishable by.
commitment to state prison 267

Slot machine—money found in, belongs to owner of machine.... 271
Sale of stock in co-operative association—corporation is exempt

from provisions of blue sky law 274
Representing future plans wilhout misrepresenting existing

facts not grounds for criminal action 274
Libel—communication of defamatory words to wife of one

defamed is publication 286
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CRIMINAL LAW—ConLinucd Page
Libel— letter containing defamatory words left in drawer where

others may read is publication if so read 290
Liability of onicer and corporation for act performed by oITicer

for such corporation 313
Forfeiture—provision that money collected for forfeiture of

recognizance in bastardy case shall go to complaining wit
ness not unconstitutional 314

Bastardy—^noL extraditable olTense 315
Requisition—bastardy not extraditable olTense; misdemeanor is

extraditable 315
Under facts stated defendant is guilty of violating 4580 and 4583 324
Murder—■woman who was arrested charged with murder of her

infant need not be arraigned until her physical condition
permits her being brought into court 326

Gambling—articles taken with gambling device should be re
turned to owner thereof if not in themselves gambling
devices 331

Malfeasance—sufficiency of charges as basis for removal from
office by county board considered 378

'  Venue—defendant by entering plea of not guilty before justice
has waived right to change of venue; fi rst proceeding can be
dismissed and new complaint and warrant can be issued
charging same offense 412

Fine—money deposited to secure attendance of person charged
with crime is property of defendant; state lakes no note of
fact that money may belong to third person 445

Reauisition—district attorney's signature sufficient on applica
tion 498

Requisition—liability of district attorney for costs when applica
tion signed by iiim does not result in securing fugitive 498

Bastardy—boy under 18 may not marry girl though he is father
of her child 520

Venue of action for abandonment 521
Requisition—extradition mav be asked for one who has com

mitted offense in stale though never in state 521
Bastardy—one found guilty and committed to jail for not giving

bond not subject to 5(5.08 524
Slander—defamatory words need not be actionable per se in

order to form basis for criminal action 551
Slander—-action will lie if words expose person to hatred, etc 551
Justice of the peace has no jurisdiction in case where fine may

exceed SlOO 696
Gambling—sale of tickets, each of which entitles holder to

cliance to win certain property is violation of law 770
County court has no jurisdiction to commit to stale hospital

at Mendola insane person who is in custody under criminal
charge 814

Extradition—misdemeanor is extraditable olfcnsc 831
Extradition—person must be fugitive from justice in order to

be extradited 831
Gambling—giving of house by means of lottery is violation of

law \hough recipient is to pav for deed and abstract 855
Convict on probation—right of board of control to discharge

from supervision 868
Bastardy-—municipal court of Dunn county has jurisdiction to

try 871
Town mav be proceeded against for failure to keep highways

passable i ." 877
Willful neglect of town super\'isors to keep highways in repair

and refusal to appoint superintendent of highways are
violations of -1550 877
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CRIMINAL LAW—Conlinued Page
False pretenses—giving worthless check in settlement of dam

ages to another than owner of car, in possession when injury
occurred, is violation of law 892

Libel—communication of defamatory matter to one defamed
alone is sufTicicnl publication 913

Boycotting—milk producers who threaten cheese manufacturer
with loss of patronage if he buys milk from certain other
producer may be guilty of violating 4466(7 1031

Embezzlement—^j)artner may be guilty of embezzling property
of partnership ' 1042

Emljezzicmcnt—arrangement providing for repayment of money
embezzled does not bar criminal prosecution 1042

Venue—member of partnership who resided at Chicago but
was obligated to account for all partnership property
coming into his hands in Chicago, at Rhinelander, Wis.,
misappropriating partnership property and funds in Chi
cago, cannot be prosecuted at l^hinclander ;042

Requisition—anTidavit accompanying application in case of em
bezzlement should state that there were outstanding
claims for labor and materials to persons entitled to lien,
not in dispute, and that accused used money for other pur
poses 1081

Requisition—application should contain copy of all material
statutes 1081

Requisition—if charge is obtaining properly by false pretenses,
aflidavit should specifically allege that representations were
false and known to be so by accused 1081

Witness may be compelled to state as to where he received
liquor 1111

Misdemeanors committed at different times by defendant may
be Joined in same complaint in different counts 1113

Post-mortem examination—district attorney has power to order
exhuming of body for purpose of ascertaining cause of (ieath 1195

Conspiracy—agreement to refrain from bidding for deposit of
county funds under which one bank only makes bid. at
figure fixed by combination so agreeing, is punishable under
4568 1203

Cucumber salting stations. See Dairy and Food.

DAIRY AND FOOD
Cold storage act- proprietor of restaurant, hotel, lunch counter,

or boarding house is not liable to prosecution 374
Net contents to be marked on crate or container of boxes of

berries 523
Cans of corn syrup while on shelves of retail grocer in Wisconsin

are not in interstate commerce. 803
Injunction against dairy and food commissioner in his official

capacity binds his successor 803
False branding—label which stales that contents of can is of •

consistency of cream is not violation of statutes 922
"Condensary" and "cannery"- have no peculiar meaning in

law 1064
Cucumber salting station is not "canning factory",.: 1064

Dairy and food commissioner. See Dairy and Food.
Dairy and food commissioner.' See Puldic Officers-
Dance hall ordinances; See Municipal Corporalions.
Deadhead logs—unless abandoned belong to person or" corporation

whose name they bear 269
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Dealers'licenses. See Automobiles. Page
Deeds. See Mortgages, Deeds, etc.
Deeds by counties. See Mortgages, Deeds, etc.
Delinquent taxes. Sec Taxalion,
Department of agriculture. See Appropriations and Expenditures.
Dependent children. See Minors.
Deputy bank commissioner. See Public Officers—commissioner of

banking, deputy.
Deputy sherilT. See Pu6lic OfTicers—sherifT, deputy.
Detective—employed by railroad company need not have state

license; if employed by hotel must be licens;d 899
Detective agencies. See Corporations.
District attorney. See Public OfTicers.
Ditches—whether riparian owners upon lake are entitled to dam up

ditch which drains off part of waters of lake cannot be
determined without full knowledge of history of ditch 1012

Dog license fund. See Taxation.
Dog license law. See Taxation.
Dog licenses. Sec Taxation.
Drainage. See Agriculture.

EDUCATION
Kindergarten—exclusion of children of school age from school

in which there is no kindergarten is violation of law 5
lUndcrgarten—'attendance not requited 5
Transportation of pupils—'board may contract to pay for board

of pupils who are boarded by their mother at temporary
domicile established near school 79

Annexation by general charter city of portion of adjoining town
does not alTect district in that portion of town; but such
school district becomes joint district with territory an
nexed to city 113

Schoolhouse site—school district board has no authority to pur
chase site or to purchase land to enlarge site without direc
tion of electors 115

Textbooks—bond of school textbook company cannot be ap
proved which contains clause making exception of books
sold prior to Oct. 1, 1920, but not delivered 147

School holiday—Feb. 22 is not legal holiday for district schools.. 163
Extension of boundaries of city or village does not change

boundaries of any existing school district 218
Boundaries of school district indebted to slate trust funds may

not be changed without consent of commissioners of public
lands 218

lUndergarten—instruction may be given to children between
ages of four and six who are incapable of pursuing studies
of first grade; children of such age may not be excluded from
common schools on account of age 231

State public school—county liable for support of child on return 249
School libraries—moneys set aside under 40.36 to pay for books

for 4th class city are to be expended as there provided even
though city changed to 3d class 254

School district—-Bill 338, A., places school districts consolidated
under 40.01 on same footing as consolidated school districts
created by vote of electors under 40 15 ■.... 353

Schoolhouse site—relatives of persons buried in cemetery used as
public park, by acquiescing for 25 years in such use, have
lost right to object to erection of school building on it 387

Soldiers' educa ional bonus law am ndment constitutional 395
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EDUCATION—Continued Page
Union free high school—electors having authorized district

board to borrow money to build schoolhouse in village,
board may not enter into contract with one or more tax
payers of town in said district to use portion of funds to
erect schoolhouse in that town 405

Board of education—in city operating under commission form
of government mayor may be chosen by council as member
of board of education, though such board is elected by
people pursuant to 925-113n 422

School district meeting constitutes legislative authority of
school district 441

School bonds should be executed by all members of board 441
Teachers' pensions—law providing for support of system does

not violate uniformity clause 503
School district formerly wholly within town, on becoming lo

cated partly in two towns, becomes joint district 541
Teachers' pensions—^law levying surtax on incomes not rendered

invalid by fact that city of Milwaukee has own pension
system and none of proceeds of surtax would be paid to
Kiilwaukee teachers 599

Special school meeting—posting and publishing notice 604
Teachers' pensions—surtax applicable to first SI,000 of income

subject to surtax is of rate applicable to same SI,000
under income tax law 727

School board—failure to file 10 days before annual meeting
notice of proposed increase in membership is fatal to at
tempted change .737

No person interested in sale of textbooks or in teachers' employ
ment agency should be placed upon program of teachers'
institute 752

Soldiers' educational bonus—payment rnay be made for attend
ance at school which was not at time of such attendance
but has since become designated school 776

Soldiers' educational bonus—ch. 545, L. 1921, includes students
attending institution referred to in ch. 394, same laws 823

Consolidation of school districts in De Pere and effect thereof
discussed 841

Textbooks—representative of publishers whose books have been
selected by county may deliver lectures at meeting of
county teachers at hour when institute is not in session.... 881

"Next fiscal year" in city means city fiscal year and follows
year on which school board report is made to common
council 903

School district—appeal from action of town board may be
taken directly to state superintendent 908

Vocational school board—married woman employing maid, not
herself employed, is not representative employe; is not
eligible as member 932

Vocational education—local industrial board has full power to
purchase grounds, supplies, draw plans, erect buildings and
manage schools under its jurisdiction 942

Transportation of pupils—rule for measuring distance from
home to schoolhouse 948

Transportation of pupils—oral agreement for, is valid 956
Transportation of pupils—payment may be compelled by action

against district or by mandamus against treasurer even
though agreement'was oral 956

Vocational education—every person over 14 and under 18 who
has not completed ordinary high school course must attend
school till end of term during which he attains age of 18 967
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EDUCATION—Continued Page
Teachers' pensions—under new law deposit made by slate is to

be based, in case of teacher wiio elects lo conlimie under
old law, on amount actually deposited by such teacher 979

Compulsory education—civil employe of fe<leral government is
subject lo law lo extent that compliance therewith will not
interfere with performance of duties 990

Transportation of pupils—school district can expend money
under lO.lfj for transportation to public schools only 1036

Vocational education—city clerk and common council must
receive and act on report of local board even though it be
filed after Sept. 1; duty may be enforced bv mandamus 1048

Vocational education—members of loeal board are not ap
pointed under charter of city: not required to take oath of
office; under facts stated are de facto, if not dc jure officers,
and acts arc valid 1048

County aid to blind—county board may be compelled by man
damus to appropriate money afLer"l)ureau for care of blind
has fixed amount lo which person is entitled 1063

Vocational education—in city of less than r>.000 establishment
is optional with school board: such scliool, once established,
cannot be abolished by either school board or common
council 1066

Vocational education—girl under 18 who refuses lo attend
school is delinquent; within jurisdiction of juvenile court.. 1069

Teachers' pensions—appointment by regents of university of
persons named in teachers' budget was on date eh. 459, L.
1921, was published; appointees were therefore under con
tract when law went into elTect 1099

Vocational education—all boards must act together in deter
mining upon establishment of vocational system, where
more than one board has supervision of schools, in city of

•  less than 5,000 1139
Transportation of pupils—school district is liable for compensa

tion for taking its pupils to schoolhouse in adjoining dis
trict though that schoolhouse is less than one-half mile
nearer home than home schoolhouse 1153

School district—may issue bonds for purchasing schoolhouse site 1176
School district—union feee high school district may be formed

by several districts through separate meeting of electors of
each district 1176

School district—prior organization of high school district is
annulled by act of uniting several districts; action begins
with canvass of votes cast in several districts or munici-

•  ' palitics... 1176
School district—annual meeting of joint high school district has

authority to designate high school site 1176
Vocational education—creation of vocational schools by illegally

appointed local board may be ratified by new board ap
pointed in legal manner: in absence of such ratification no
obligations incurred by illegal board are binding upon citv.. 1198

Vocational education—after tax roll has been delivered to city
treasurer it is too late for new levy to be inserted in roll 1198

Duties of officers of union free high school and common school
,  district in reference to maintenance of schoolhouse con

structed jointly 1207
Duties of union free high school principal 1207

Eight-hour day. See Constitutional Law'. ' , '
Eight-hour day. See Labor. ' .
Election notices. See Elections: ' ''
Election notices. See Public Printing.
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Election oflicer. Sec Public Officers. Page
Elcclioneering. See Elections.

ELECTIONS
Law denying to nontaxpaycrs right to vote upon bond issues

would probably be hold constitutional 58
Judicial nominations—outside of Milwaukee county there is no

requirement as to number of election districts in which
signers of nomination papers must reside 74

State superintendent—candidate is not required to file proof of
qualification 155

Corrupt practices—use of moving picture slides in campaign
not violation of statutes........ 173

Nominations—papers for circuit judge need not be circulated in
every county; sufficient if they contain 3% of last vote for
governor in circuit - 198

Indijm—elector in state may vote at town meetings and general
elections 277

Nominations—on official city ballot of commission city only
names of candidates nominated at primary pursuant to
10.32 may be printed; paper nomination for aldermen and
mavor in such city not permitted 323

Judicial'election—clcclion at which judicial officers are chosen
is judicial election though state and county superintendent
of schools are also elected 414

Removal—qualified elector who removes from his election
district 10 days before election day and before registration
(lay loses right to vote _ 433

Removal—nonrcgistered voter who removes from his election
district within 10 days of election day may not vote 433

Residence—alien woman acquires citizenship by marriage to
citizen but she must reside in state one year before she
becomes elector 470

Electioneering—prohibited on part of election officer on election
day or within 100 feet of polls 508

False statement made by candidate that opponent was bribed
violates statute ; 508

Election notices—fee for publishing; text included.... 559
Corrupt practices act—expenses of proceeding to investigate

violation are not payable by county nor, in absence of
appropriation, by stale 636

Notice of election to borrow money from state trust funds must
slate amount of loan 1182

Polls must be held open according to law to make election
valid to borrow money from stale trust funds 1182

Embalmers. See Public Health.
Embalming. See Public Health.
Embezzlement. Sec Criminal Law.

EMINENT DOMAIN
County does not waive right to appeal under 1317m-6 by

paying sum awarded by judge and taking possession of con
demned premises 44

Owner of shore of stream owns bed of stream to thread of
channel 58

Bed of river may be taken for public use, such as-for road ma
terials ; , 58

Highway authorities haye no right to take gravel from bed of,
river without owner's consent.... 38

Condemnation proceedings to obtain privately owned gravel
pit for highway materials, discussed........ 284

-■'.'•I
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EMINENT DOMAIN—Continued Page
Condemnation proceeding under 32.07—^juror's fees paid by

county: commissioners' compensation paid by party taking
land 385

Condemnation notice of application to obtain right of way
must be served personally on each land owner; such service
may be made outside state without court order 507

Payment need not be made at or prior to taking of property
by state or division 973

County may change course of nonnavigablc stream and may
condemn lands for that purpose 982

Land occupied and owned by state may be taken for necessary
relocation of trunk line highway; that compensation for
such taking should be made is doubtful 995

OfRcers in control of lands occupied and owned by state have
no authority to bargain for sale thereof; condemnation
proceeding is necessary 995

Condemnation of gravel pit includes right of way 1119

Epjdemic. Sec Public Health.
Evidence. See Intoxicating Liquors.
Evidence of incorporation. See Corporations.
Exempt property. See Taxation.
Exemptions. See Public OfTicers—garnishment.
Extradition. See Criminal Law.
False branding of foods. See Dairy and Food.
False pretenses. See Criminal Law.
False statements. Sec Elections.
False statements. See Taxation.
False swearing. See Criminal Law.
Farm products. See Words and Phrases.
Federal aid.' See Bridges and Highways.
Feeding stuffs. See Agriculture.
Fees. See Public OlTicers.
Fines. See Criminal Law.
Fiscal year. See Words and Phrases—next fiscal year.

FISH AND GAME
License obtained fraudulently by boy under 15 years not valid.. 64
Indians comrpitting violations of laws upon lands owned by U.

S. in common for use of said Indians are not amendable to
laws of Wisconsin 154

Sec. 29.27 construed to prohibit spearing of suckers in nighttime
in open waters 413

Possession of fish legally taken in one county in county having
closed season for such fish 501

Special warden, not on salary from state, is entitled to witness
fees and mileage 665

Special warden—entitled to 1/3 fine 665, 696
Provisions of ch. 24, L. 1921, relating to open season for black

bass, are controlling over general provisions of ch. 264, L.
1921 673

Justice of the peace has no jurisdiction in case where fine may
exceed 8100 .' 696

Dealer in fish—one who sells only his own catch and packs and
ships only as incident to fishing is not within prohibition of
29.135 787

Indian who sells fish off reservation caught on reservation vio
lates law; may be prosecuted 931

White person who purchases fish on Indian reservation during
closed season thereof violates statute 941

Mill pond is not included in prohibition of 29.26 946
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FISH AND GAME—Conlinued Page
Hunting license—county clerk who is also notary may charge

25 cts. for adminislering oatij to applicant where services as
nolary are requested or knowingly acquiesced in; in other
cases he should serve as county clerk without charge 1102

Mink—setting trap for, in closed season is offense; it also con
stitutes nuisance; conservation commission may confiscate
trap 1144

Folio. See Words and Phrases.
Foreign corporations. See Corporations.
Forfeitures. See Criminal Law.
Freedom of the floor. See Words and Phrases.
Gambling. See Criminal Law.
Garnishment. See Public Officers.
Governor. See Public Oflicers.
Grade crossings. See Bridges and Highways.
Gravel. See Bridges and Highways.
Gravel pits. See Bridges and Highways.
Guardianship. Sec Minors.
Highway bonds. See Bonds.
Highway commissioner, county. See Public Ofncers.
Highway improvement bonds. See Bonds.
Highway improvement bonds. See Bridges and Highways.
Highway patrolman. See Public Oflicers—patrolman on county

highways.
High-water marlc. See Navigable Waters.
Holidays. See Education—school holidays.
Home finding coporalions. See Charitable and Penal Institutions.
Hours of labor. See Labor.
Hours of labor. See Public Health.
Hunting licenses. See Fish and Game.
Husband and wife—^note signed by married woman as surety, joint

maker, or endorser, is binding upon her 1206
Incumbrances. See Mortgages, Deeds, etc.
Incurred. See Words and Phrases—indebtedness.
Indebtedness. Sec Words and Phrases.
Indian reservations. See Indians.

INDIANS.
Violations of fish and game laws upon lands owned by U. S.

in common for use of Indians not punishable under laws
of state 154

Elector in state may vote at town meetings and general elections 277
Lands which were purchased l)y Indian, with trust funds, and

which were subject to state jurisdiction when acquired,
should be taxed until right of congress to exempt from
state taxation is established 817

Sale of fish off reser\'ation caught on reser\'ation may be prose
cuted 931

White person who purchases fish on Indian reservation during
closed season therefor violates statute 941

Indian reservation—neither sections 16 nor swamp lands within
outer boundaries of Court Oreilles reservation are prop
erty of Indians; both are property of state or its grantees 1053

INDIGENT, INSANE, ETC.
It is duly of district attorney to proceed against estate of insane

• person to collect cost of his support in county institution.. 141
County cannot subject homestead of insane person to its claim

for cost of his maintenance; such person's guardian may
sell homestead, under license of court, and pay county's
claim 141

40
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INDIGENT. INSANE, ETC.—Cotilinucd Page
Cost of treatment of any inmate of slate institvition at Wisconsin

general hospital must be paid from appropriation for opera-
lion of inslilulion from which patient is sent 189

Superintendent of county poor farm is not o])liged to receive
indigent person having legal selLlement in county who has
not been committed lo such farm Ijy court of compelent
jurisdiction '114

Father of poor person afllictcd with tuberculosis is liable for
keep of child in county hospital 157

Liability of father for support of adult child in hospital for
insane •. 495

District attorney must file churn in name of county against
estate of deceased patient in county hospital for insane. 595

County court has no jurisdiction to commit lo slate hospital
at Mendota insane person who is in custody under criminal
charge 814

Residence- one who becomes inmate of private home for aged
l)ecomes resident of county in which home is located;
after one year he gains legal setllemenl 880

Indigent patient is admitted to stale lubcrculosis sanatorium
after investigation by countyjudgc 994

Indigent patient admitted to slate tuberculosis sanatorium—
state is charged wilh support and maintenance but must
charge over to county cost of clothing, etc 994

Administrative officer must comply wilh commitment lo hospi
tal until it is set aside by court 1078

Residence, not legal setllemenl or cilizcnship. deterinincsliability
of county and state for support of insane person in public
institution 1167

Industrial commission. See Public OfTicers.
Industrial school for boys. Sec Charitable and Penal Institutions.
Inherilancc taxes. See Taxation.

Injunctions. See Courts.
Injury to fences. See Bridges and Highways.
Inquests. Sec Counties.

INSURANCE

Insured is ordinary creditor lo extent of pro rata portion of
premium when insurance premium is not held as deposit
for insured; indorscmciit specified in 1941-63s merely
removes pcrferencc 84

Contract l)v which one jiarly agrees to wholly or partially in
demnify another for loss fi'om specified peril, if in written
or prinlod form, is insurance policy 156

General cover contract, by which one party insures another
against loss from specified peril to ialtcr's properly any
where in U. S., for specified premium, and providing for
issuance" of underlying policies in each slate. Is insurance
policy 156

Articles of organization- amendment must contfiin everything
required by statute in case of original articles 165, 657

Articles of organization—certain provisions of an amendment
held Lo change substantially origim l purposes of organiza
tion 165

•Ford Car Owners' Protective Association is doing insurance
l)usincss and is subject to laws relating to insiTancc 178

Whether business being done by association in question is in
surance is to be determined by character of that business
and not by what the parlies denominate it 178
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INSURANCE—Continued Page
Insurance laws of this state apply to individuals, copartners and

voluntary associations as well as to corporations 178
That only method of enforcing payment of assessments is by

depriving delinquent of benefits does not prevent agreement
from being contract 178

Amendment—where articles provide method for amendment
sec. 1896m, subsec. 1, is inapplicable 226

Quorum—certificate that there were present in person or by
proxy certain number does not show that statute was com
plied with 226

Corporation cannot validlv be formed for transacting insurance
business and also buying, selling, and dealing in all kinds of
personal property and real estate 432

Provision that there shall be board of 5 directors who shall
hold ollicc for one year from given date is invalid 432

Ordinary liainlity policy providing merely for indemnity to
auto owner, which would defeat liability of insurance
company, may not be filed with railroad commission 528

Failure to keep general and principal books of corporation in
this state renders company liable to forfeiture of franchise.. 534

Merely forwarding mail to address outside state docs not con
stitute having principal office in this state 534

Annual meeting of domestic corporation held outside state—
validity questioned 534

Policy required of Ijonded carrier—limitations of liability al
lowed 545

Fraternal benefit society—lodge system and representative
form of government necessary to incorporation 616

Representative form of government as defined in sec. 1956,
subsec. -I, cousi<iered 616

Mutual organization may not use funds received from its mem
bers to aid another insurance company in financial diffi
culties 647

Articles of organization—addition to purposes for which corpora
tion without capital stock is organized of anything which
substantially changes purposes is invalid 657

Policy which negatives protection to employes of jitney owner
does not comply with statute 753

Securities law applies to insurance corporation ' 906
Refund may be made of excess inadvertently paid into slate

treasury 952
Prior to passage of ch. 10, L. 1921, title guaranty corporation

could i)e organized uiuier cli. 86, Stats 1095
Since passage of ch. 160, L. 1909. title insurance company may

be organized under ch. 89, Slats ' 1095

INTOXICATING LIQUORS
Patent or proi)rietary medicine which may be used as beverage

cannot lie sold without slate permit 28
Permit to sell nonintoxicating liquors for two months, for which

S30 is paid, is void 75
Sec. 1.569-8 held valid exercise of police power and not xdolation

of conslitulional jirovision forbidding unreasonable searches 126
Search warrant may be issued 201
Search warrant prohibition commissioner has no access to

dwelling house not conncclcc! with building in which non-
intoxicating liquors arc sold under permit 201

Law forbidding Iransiiortation is violated by employe of owner
when former carries case of whiskey from building where
liquor is stored after purchase to his automobile, in street,
with intent to deliver Ijy auto to intended purchaser 39&
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INTOXICATING LIQUORS-Conlinucil Page
Purchaser at dance hall who shares liquor wilh his friends at

same place docs not violate statutes 407
One who carries Ii<iuor to his home in his automobile violates

statutes 407
Manufacture for own consumption prohibited 484
Penalty for drunkenness—statute suspended 495
Permit may be issued to corporation 563
Nonintoxicating liquors defined 563
"Proper county" is county from which shipment is made and

county to which liquor is sent 563
Deputies appointed by prohibition commissioner—powers 563
Manufacture of wines for private use in home prohibited 563
Search warrant—cannot be issued to search dwelling place

unless it is being used for unlawful sale, etc 563
Fact that liquor was found in auto not ground for conviction..., 591
Enforcement law of more limited scope than 18th amendment

and national prohibition act does not conflict with either.,.. 648
Legislature cannot enact that laws passed in future by congress

in enfonang 18th amendment shall automatically become
slate law 648

Transportation—whether carrying intoxicants in pocket con
stitutes, is question of fact or intent 707

Nonintoxicating liquors cannot be sold to be consumed on
premises without license 766

Licensing body cannot be compelled to grant licenses 766
Search warrant—may be issued under ch. 556, L. 1919 767
Standing bar. as used in ch. 441, L. 1921, construed 769, 791
Prosecution for violation of ch. 66, Stats. 1919, begun before

that statute was repealed, may be continued 773
Booth—room in rear part of building which does not obstruct

view of room need not be removed 791
No license is required for sale of beverages that do not contain

alcohol 795, 819, 966
Booth open on one side cannot be used in place licensed to sell

nonintoxicating liquors 795
Proposed city ordinance regulating places where nonintoxicating

liquors are sold, approved 808
License may be surrendered 819
Nonintoxicating beverage is same as nonintoxicating liquor 819
Granting license is discretionary with town or village board 819
Certain ordinance requiring ice cream parlors to pay license fee

without regulating provisions is void 828
Justice of the peace may not try ofTense for which maximum

penalty is $1,000 833
Barbers—order of state health department relating to barber

chairs in billiard rooms cannot be enforced where non
intoxicating liquors are licensed to be sold 834

Standing bar need not be removed if it does not obstruct view,
from outside, of parts of room and if liquor is not permitted
to be consumed at bar from which sold 835

Osteopath is not physician within contemplation of ch. 441, L.
1921, and cannot issue prescription for intoxicating liquor.. 837

One license to sell cannot cover two places of business 847
Standing bar—distance one must be from bar when consuming

nonintoxicating liquor 848
Standing bar—drinks containing no alcohol may be consumed

at bar 848
Standing bar—all bars do not obstruct view of room from out

side 848
Standing bar—if parallel with street obstructs view from outside 848
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INTOXICATING LIQUORS—Continued Page
Search warrant may be issued under 48'10 based on complaint

charging necessary allegalions on information and belief...- 856
Evidence—what inusl i)e presented by slate in prosecution for

sale without permit of intoxicating liquors to be drunk on
premises 870

Municipal court of Dunn county has jurisdiction to try viola-
lions of law 871

Nonintoxicating liquors—defined and discussed 907
Nonintoxicaling liquor license is transferable as to location 914
Nonintoxicating liquor—board and council may fix fee for sale

by resolution or motion duly passed; such action need not
be published 918

Soda water or pop containing alcohol cannot be sold to be drunk
upon premises without license 944

Moonshine—having in possession is violation of law 945
Having liquor in one's liomc is not violation of law 960
Complaint stating that person has liquor in his possession is

not sufficient to charge offense 960
Complaint should allege possession in home of privately manu-

lacturcd distilled liquor and unlawful manufacture of such
liquor 960

Search warrant is not necessary to search licensed premises 960
Proprietor and attendant in licensed place may be searched 960
Possession of privately manufactured distilled liquor without

permit is violation of law; possession of wine or other fer
mented liquor is not olTcnse 968

Search warrant—dwelling place cannot be searched without
warrant unless it is part of building covered by license 999

Search w-arrant—cannot be issued on mere suspicion 999
Prescriptions—that part of liegulations 60 of treasury depart

ment. bureau of internal revenue, which prohibits prescrib
ing of beer by physician is not lawful regulation: under
definition adopted by ch. Ai\, L. 1921, it did not become
part of law of state.' 1071

Witness may be eompelled to state where he obtained liquor..., 1111
Misdemeanors committed at different times by defendant may

be joined in same complaint in dilTerent counts 1113
Execution may issue against properly of one wdio failed to pay

fine though term in jail has been scrwed 1133
Foreign corporation—permit for use of alcohol in manufacturing

preparation may be issued 1137
Moonshine—"privately manufactured distilled liquor," as used

in ch. ̂ 141, L. 1921 1143
Bonded liquor found in man's residence is not sufTicient to con

vict 1143
Permit to prescribe liquor may be granted to physician who

has no residence in state 1152
City of Milwaukee and general charter cities may enact ordi

nances prohibiting manufacture, sale, transportation, and
possession 1155

Under general charter law elTcctive .Ian. 1, 1922. cities there
under have power to enact ordinances prohibiting manu
facture, sale, transportation, and possession 1155

Officials charged with duty of enforcing prohibition law must
bring complaint under state law, even though prosecution
has been had under city ordinance 1155

That defendant has no permit from prohibition commissioner
may be proved by certificate from such commissioner 1155

Certificate from federal prohibition director is admissible to
show that defendant had permit under federal act 1155
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INTOXICATING LIQUORS—Conliniicd Page
Physicians, veterinary surgeons, and dentists must have stale

permits to purchase and use alcohol not to exceed six
quarts, etc., in addition to permits under federal act 1155

Islands. See Public Lands.
Jails. See Prisons.
Jitneys. See Railroads.
Jitneys. See Railroads, common carriers.
Judge. See Courts.
Judge. See Public OITicers.
Judgments. See Public. OITicers.
Judicial elections. See Elections.
Judicial nominations. See Elections.
Jurors. See Courts.
Justice of the peace. See Public OITicers.
Kindergartens. See Education.
Labels. See Agriculture.

LABOR
Bonus—apprentice not entitled to, if he has received increases

during term of indenture amounting to more than bonus.... 279
Eight-hour day—law prescribing for printers employed under

state printing contract would be constitutional 308
Strike—shcrifT may provide labor for prisoners although strike

is pending 774
Hours of labor—laws apply to restaurants conducted in con

nection with hotels where such restaurants cater to general
public 900 •

Master and servant—corporation to whom 1729fl applies must
pay employes as often as twice a month, with no more than
16 days between pay days 936

Child labor and women's hours of labor—orders made by in
dustrial commission relative to prohibited cmployinenls
uiKler provisions of 1728o prior to passage of ch. 434, L.
1921, remain in force 993

Lakes, lowered—wlu'lhcr riparian owners are entitled to dam up
ditch which drains off part of waters of lake, cannot be
determined without full knowledge of history of ditch 1012

Land agents. See I^eal Estate.
Landlord and tenant-- in investigation of rental property ]>y railroad

commission begun on its own motion, its order may be made
elfeclive on dale prior lo date of service 6

LEGISLATURE
Members cannot l)e compensated for seiwlces rendered as mem

bers of standing j-ommillccs 46
Members are liable lo federal tax upon passenger transportation

charges 70
State senator and supervisor of inspectors of illuminating oils—

olliccs not incompatible 116
Bill to authorize county i)oards to pay additional salary to

members of legislature elected from districts wholly or in
part within county is unconsLiliiLional 131

Salary- may not he paid members attending extra session
whether elected before or after regular session 243

Member of legislature and town chairman— oITices may be held
by same person at same lime; offices arc compatible 305

Ereedoni of floor of assembly covers that part of floor which is
reserved lo meml)crs of assembly during session 341
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LEGISLATURE—CoiiLinued Page
Atlorney of member elected to fill vacancy—warrant may not

be drawn by secretary of stale on slate treasurer to pay for
ser\dccs at'special sessions, salary having been paid to
predecessor of such member at beginning of regular session.. 453

Validity of bill published as law but not actually concurred in by
second house....- 613

Bill inadvertently published as law, not in fact law, should be
acted upon to prevent its publication in session laws; no
action necessary with reference to number assigned 613

Legislator vacates olTice by ceasing to reside within district for
which elected 660

Redistricting—hold-over senator represents district which is
given his senatorial district number 660

Redistricting—if hold-over senator's residence falls without his
new district he must move to new district; otherwise he
vacates oflice 660

Slate senator and state oil inspector—oflices are compatible;
person holding ))oth entitled to both salaries 726

Compensation of legislative officer may not be increased during
his term 785

Pure donation may not be made to individual; compensation
may be fixed for future services 785

Libel. See Criminal Law.
License fees. See Municipal Corporations.
Liens. See Contracts.
Lis pcndens. See Bridges and Highways—relocation of highways.

LOANS FROM TRUST FUNDS
Boundaries of school district indebted to state trust funds may

not be changed without consent of commissioners of
public lands 218

Notice of meeting to authorize—posting and publishing required 604
Board of education of city of Eau Claire—right to borrow

money 709
School district may borrow from state funds to equip school

with healing and ventilating system 978
Tax must be levied to pay principal and interest 1182
Notice of election must state amount of proposed loan 1182
Purpose of loan must be exactly stated in notice of election 1182
Polls must be held open according to law 1182

Lotteries. See Criminal Law—-gambling.
Lowered lakes. See lakes, lowered.
Lump-sum contracts. Sec Contracts.
Mail carrier. See Public Officers.
Malfeasance. See Public Officers.
Mandamus. See Bridges and Highways.

MARRIAGE
Boy under 18 may not marry girl though he is father of her

child .' 520
License—both parties need not appear before same officer in

making applica tion 533
Contract within this state by nonresidents not qualified to

marry in their own state is null and void.. .: 772

Married women. Sec husband and wife.
Master and scr\anl. Sec Labor,
Memorial institutions—Wisconsin Memorial HospitaPs site must

be upon grounds owned by state at time selection begins.... 796



1256 Opinions of the Attorney-General

MILITARY SERVICE Page
Soldiers' educational bonus law amendment held constitutional.. 395
Soldiers' bonus—sailor who enlisted in Illinois prior to entry

of U. S. into World War but who was resident of Wisconsin
at time of such entry is entitled to bonus 749

Soldiers' educational bonus—payment may be made for attend
ance at school which was not at time of such attendance
but has since become designated school 776

Soldiers' educational bonus—ch. a-lf), L. 1921, includes students
attending institutions referred to in ch. 394, same laws 823

Soldiers' bonus—statute providing for refund of excess pay
ments of taxes is valid 872

Soldiers' educational bonus—statute providing for refund of
excess payments of surtaxes is valid 872

Mink. See Fish and Game.

MINORS
Guardianship—rights of father and mother discussed 49
Dependent child—board of control cannot compel child over 16

to return to slate public school, from which he has escaped;
board is not without some authority over such child 106

Dependent child—-on return from slate public school county
liable for support 249

Child labor law—child of permit age employed by stock breeders'
association is engaged in agricultural pursuit 455

Consent of parent in proceeding for adoption of child placed in
care of home finding society not necessary 473

Child whose parent receives poor aid may be committed to stale
or county institution 531

Commitment to industrial school for boys for longer period than
statutes permit is not void; application should be made to
trial court to change judgment 918

Delinquent child—authority of juvenile judge to authorize com
pensation of counsel or guardian ad litem 930

Child labor—orders made by industrial commission under
1728a prior to passage of ch. 434. L. 1921, remain in force.... 993

Court has jurisdiction to commit child under 17 years convicted
of criminal offense, to industrial school 1004

Remedy for illegal commitment to industrial school is by courit
action, not by action of board of control 1004

Duty of superintendent of state reformatory to receive prisoner
committed by judge of municipal court for six months 1062

Girl under 18 who refuses to attend school is delinquent and
within jurisdiction of juvenile court 1069

Moonshine. See Intoxicating Liquors.

MORTGAGES. DEEDS, ETC.
Deed to armory property from city to which it was deeded upon

condition for reversion under circumstances stated and
subject to lease, cannot be accepted by armory board un
less quitclaim deed is obtained from holders of reversion
ary interest and from lessees 53

Conv?yance—recording of affidavit which merely identifies
name wrongly written but neither witnessed nor acknow
ledged 282

Incumbrance—state board authorized to purchase incumbercd
property has no power to agree to pay incumbrance 777

Incumbrance—power to purchase incumbered property in fee
does not include power to accept conditional fee 777
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MORTGAGES. DEEDS, ETC.—Conlinucd Page
Incumbrance—board of normal regents may buy land subject

to private or public right of way; such easement is neither
lien nor incumbrance 809

Deed by county—quitclaim deed of lands held by county under
tax deed gives only such title as county had by virtue of
its tax deed; does not include interest obtained under sub
sequent tax certificates no6

State board of vocational education may not accept donation
of lands for Stout institute if deed contains conditions;
acceptance of such deed as gift does not bind state 1187

Title to land described, used for armor>' at Rhinelander, has
reverted to state under fads submitted 1215

MOTHERS' PENSIONS
Counties which advanced money prior to enactment of ch. 466,

L. 1919, cannot recover from towns, villages and cities.... 65
Loss of residence in county terminates right to aid 242
Aid may be granted in discretion of court to woman who is also

receiving moneys earned by husl)and while serving term in
prison 384

Bill 460, A., if enacted, would amend present statute; error in
present statute discussed 436

Aid may not be granted while poor aid is continued 531

Motor cycles. See Automobiles.
Moving picture shows. See Criminal Law.
Mulberger law. See ch. 556, L. 1919.
Mulberger law. See sees. 1569-1 to 1569-22, Stats. 1919.

MUNICIPAL CORPORATIONS
City—class to which special charter city belongs is determined

by last national census, without act on its part 48
Town—limitations on taxing power of town meeting and town

board discussed 77
Municipal and county bonds may be sold below par when par

cannot be obtained, unless statute forbids 167
Town—power to change compensation of town clerk is probably

with town meeting 245
Municipal market-—law empowering cities, villages and coun

ties to engage in purchase, sale, storage and distribution of
food products would be unconsLituLional 309, 681

Commission city—on official city ballot only names of candi
dates nominated at primary pursuant to 10.32 may be
printed; paper nominations for aldermen and mayor in such
city not permitted 323

Public building—term as used in 2394-41 to 2394-71 does not
include building used exclusively for carrying out govern
mental functions of state 348

Ordinance—bonds dated on Sunday but neither executed nor
delivered on that day are valid 373

City pumi>ing station—in condemnation under 32.07 jurors'
fees are paid by county; commissioners' compensation is
paid by party taking land 385

Cemetery—cannot be deemed legally abandoned so long as any
bodies remain interred in it, though it has been neg''-cted
as cemetery and used as public park 387

Commission citv—mayor may be chosen by council af'Tnember
of board of education even though board of education is
elected by people 422

City—has no right to trim trees for benefit of municipally
owned lighting system 430
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MUNICIP.\L CORPORATIOXS—Continued Page
Cemetery—word village as used in 1-15-1 means incorporated

village by force of '1972 440
Village—word as used in Mfvl means incorporated village 440
Village partly in two counties—special assessment for construc

tion of county line road which is state trunk highway
should be levied against all taxable properly of village 475

Town—action of county [)oard in detaching territory from
towns and creating new lowns from territory without sub
mitting matter to vole of electors of towns divided is in
valid 541

Town ofRcers of old town residing in territory constituting new
town lose offices when town is divided " 541

Village—bonds may not be issued to create general fund to be
used for Several purposes 671

Ordinance of city rcc|uiring ice cream parlors to pay license fee
without any regulating j)rovisions is void 828

Town may be proceeded against criminally, under common law,
for failure to keep highways passable; penally is given by
4635 877

City cannot, by ordinance, require real estate owners to trim
trees to avoid interference with wires of municipally owned
electric lighting system 893

License fees—boards and councils may fix fee for sale of non-
intoxicating liquors by resolution or motion; such action
need not ])c pui)lished 918

Municipal ice house—village not authorized to maintain for
benefit of residents 969

City of 4th class—street bridge upon both state trunk highway
system and county system of prospective slate highways
cannot be built under state aid law if abutting lots are
valued over SIO a front foot 1082

City bridge—not required to be maintained by county if on
"county trunk highway" but not on "state trunk highway" 1092

Town—'board cannot, by levying highway taxes, compel county
aid for permanent improvement of prospective state high
way; that power vested in town meeting 1134

Town—mustmaintain county system of prospective state high
ways until roads become state highways... 1134

Town—board has power to levy and exjicnd taxes for permanent
improvement of any portion of county system of pro
spective stale highways 1134

Dance hall ordinance—common council of general charier city
may pass 1147.

Ordinance—city of Milwaukee and general charier cities may
enact, prohibiting manufacture, sale, transportation, and
possession of intoxicating liquors; under charter law elTee-
tive ,Jan. 1, 1922, cities thereunder have same power. 1155

City—not to be reimbursed by donation from county board for
paving of street on stale trunk highway system done on
city's initiative 1162

Village—authority over streets on stale trunk system displaced
by state highway commission's authority 1165

Village must acquire at own expense land for sidewalk if state
highway commission has taken walk area 1165

Municipal ice house. Sec Municipal Corj)orations.
Municipal markets. See Constitutional Law.
Municipal markets. See Municipal Corporations.
Murder. See Criminal Law.
National prohibition act. See 41 U. S. Slats, at L. 305 to 323.
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NAVIGABLE WATliIRS Page
Where state grants land on navigable stream, grantee takes

title to (renter thereof and to all unsurveyed islands therein,
regardless of navigable channel, subject to rights of public
in stream 3

Sec. 31.2;i applies to driving of, iron slakes into bed of navigable
lake and leaving them projecting to level just below water
level 99

Willow River is navigable streain 269
Fanner owning lands on both sides of stream has no right to put

fence a(rross same 269
Owner of water power has no authority to prohibit cutting of

trees along river bank T 269
High-water mark- fee of bed of lake is in public 861
Shore owner has right to build piers and docks which aid naviga

tion; may not extend fences into water or on beach 861
Public has right to go upon beach and on water but not across

private lands to reach beach 861
Safely regulations for boats—state has not elected to make

regulations for boats other than those operated upon waters
under exclusive jurisdiction of state 887

Wisconsin River waters arc under exclusive jurisdiclion of slate 887

Newspaper—identity of paper is lost when it moves from village to
city and completely changes its name 988

Nominations. See Elections.
Nonintoxicaling liquors. See Intoxicating Liquors.

NORMAL SCHOOLS
Taxes for year are lien on land if lillo is acquired after lime of

deliven' of assessinentToll to clerk 489
Payment of tax lien is from general fund of state 499
Appropriation made by par. (h), subsec. (2), 20.38 is separate

from and additional to other appropriations made by that
section " 755

Board of regents may buy land subject to private or public
right of way; such easement is neither lien nor incumbrance 809

Under salary scliedule and rules of regents, teacher continuing
in service after .July 1 creates contract for leaching-anolher
year 1002

Notary public. Sec Public Officers.
Notices. See. Bridges and Highwavs.
Noxious weeds. See Agriculture.
OfTmial state paper. Sec Public Printing.
Option laws. Sec Wisconsin Statutes.

OPTOMF/FRY
One who examines eyes and fits glasses for railroad n-.en engaged

in interstate commerce is not exempt from Wisconsin
optomclry law 87

Person cannot practice in oirice of his father, who is physician,
unless duly licensed 247

Adv(;rtisement in which one holds himself out merely as dealing
in glasses but not as testing eyes docs not violate statute.... .606

Ordinances. See Municipal Corporations.
Ordinances, dance hall. Sec Municiapl Corporations—dance, hall

ordinances.
Osteopaths. See Physicians and Surgeons.
Osteopathy. See Physicians and Surgeons.
Pardons. See Prisons.
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Patents. See Public Lands. Page
Patrolman, highway. See Public Officers—patrolman on county

highways.

PEDDLERS
One who travels from bouse to liouse selling from his wagon his

slock of groceries and other articles is a peddler 174
Transient merchant—farmer who sells to farmers surplus feed

which he has had shipped in carload lots for own use is not
transient merchant 174

Wholesale dealer who, without orders therefor, sells truck load
of fruit from store to store is peddler, not transient merchant 669

PHYSICIANS AND SURGEONS
Osteopath is not physician within contemplation of ch. 441, L.

1921, and cannot issue prescriptions for intoxicating
liquors 837

Osteopathy—board of medical examiners must issue license to
practice surgery and osteopathy if conditions of statute are
complied with 933

One who advises upon physical ills, prescribes medicine or treat
ment, diet, etc., and charges for advice should procure
certificate 1003

Prescription beer—that part of Regulations 60 of treasury
department which prohibits, is not lawful regulation;
under definition adopted by ch. 441, L. 1921, it did not be
come part of state law 1071

Permit to prescribe liquor may be granted to one who has no
residence in state 1152

Permit necessary, in addition to pprmit under federal act, in
order to purchase and use alcohol not to exceed six quarts.. 1155

Plumbing inspection. See Public Health.
Poor commissioner. See Public Officers.
Post-mortem examination. See Criminal Law.,
Premises. See Words and Phrases.
Prescription. See Bridges and Highways.
Prescriptions. See Intoxicating Liquors.
Printing board. See Public Ofiiccrs.
Prisoners. See Prisons.

PRISONS
Probationers' fund—expenses incurred for necessaries for pro

bationers arc charged to probationers' revolving fund, re
gardless of whether fund is subsequently reimbursed or not 31

Pardon—unless provisions of 57.08, 57.09 and 57.10 arc com
plied with, governor has no jurisdiction to grant to any
convict seiz ing sentence of one year or more, unless it be
within ten days before Lime such convict would be entitled
to discharge ._ 89

Pardon—if granted contrary to provisions of statute, is void. .. 89
Jail—county can recover from city expenses of keeping prisoners

committed for violations of city ordinances ._ 307
Prisoner who is needed as witness must be secured by writ of,

habeas corpus ad testificandum 339
Jail—one found guilty of bastardy and committed for not

giving bond not subject to 56.08 524
Prisoner—sberiff entitled to reimbursement from county for

maintenance of prisoners committed to county jail in civil
contempt proceedings and in criminal pioccedings 561

State prison binder twine plant—right to purcluisc automobile
truck 574
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PRISONS—Continued Page
Jail—sheriff may provide labor for prisoners although strike is

pending 774
Probation—convicted person cannot be discharged from further

supervision before expiration of period for which sentenced,
in case sentence has been stayed 868

Jail—man committed for contempt of court because of refusal
to pay for support of wife as ordered does not come under
56.08 and cannot be contracted out by sheriff 1104

Convict—warden of slate prison must produce, on writ of
habeas corpus ad lestificandum 1168

Convict—witness fees for testifying on writ of habeas corpus ad
teslificandum 1168

Convict—state is not entitled to collect witness fees for testi
mony on writ of habeas corpus ad testificandum 1168

Probation. See Prisons.
Probationers' fund. See Appropriations and Expenditures.
Probationers' fund. See Prisons.
Prohibition commissioner. See Public OfTicers.
Public administrator. See Public OfTicers.
Public buildings. See Municipal Corporations.
Pu))lic contractors. See Contracts.

PUBEIC HEALTH
Only residents of Wisconsin can be registered as nurses under

1435c 20
Nurses registered in other slates at time when requirements in

such states were equivalent to those in Wisconsin may be
registered here without examination though requirements
of such other slates may now be lower than those of this
state 20

Epidemic.—directions for order bv local commissioner of health
prohibiting attendance of all pupils and teachers at schools
unless vaccinated for small pox 54

Embalming—state health ofTicer has no authority to compel,
under penalty of revocation of license, attendance of em-
balmers at any particular lecture, discussion, or course of
study 85

Wood sawing machine—operation of machine bought prior to
passage of ch. 139, L. 1909, without safety devices required,

,is violation of taw where operator purchased it since law be
came effective 224

County nursing service—after July 1, 1921, no county may
discontinue 418

Bill providing for creation of rural sanitary districts 474
Plumbing inspection on state building—right of city of Madison

to collect fee.... 481
Cemetery—power of legislature to provide for forfeiture of lots.. 481
Pure food law—net contents to be marked on crate or container

of boxes of berries 523
County nursing service-—county board for failure to provide,

subject to mandamus 560
County health committee—members serve without pay 736
Embalmer—state board of health may not make classification as

between embalmer and undertaker 799
Barber—order of state health department relating to barbers'

chairs in billiard rooms cannot be enforced where nonintox-
icating liquors are licensed to be sold 834

Barber—apprentice may not conduct shop even if he employs
master barber holding Wisconsin license 835
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V- PUBLIC HEALTH—Conlinued Page
Hours of liibor—Uiws apply to reslaiinint concluded in connec-

lion willi liolel 900
Label which slates that contenls of can is of consistency of

cream is not violation of false branding law 922
Prohibited employments-orders made by industrial commis-

'  mission under 1728a prior to passage of ch. 431, L. 1921,
remaii\ in force ;•••; v 993

Registered nurse- residence at lime certificate is issued, suffi
cient compliance with law; legal residence is meant 1130

PUBLIC LANDS
Boundaries—lake meander lines as shown bv government

plats arc not boundaries, but aclual water line of lake is;
where no lake exists, next eighth line is boundary 1

Boundaries-whore land bordering lake is Irregular, lake con
stitutes boundary regardless of eighth line 1

Boundaries- where stale grants lands on navigable stream,
grantee Lakes title to center thereof, regardless of navigable
channel 3

Taxes—where stale acquires title after fi rst Monday in August,
land is liable for taxes of that vear; Ihevare to he paid under
IM9a 33

U. S. lands-'Stalutes of this state in force at time ch. 21, L.
1911, went into cfTecl remain in force in territory jurisdic
tion over which was by lhat act ceded to U. S 371

U. S. lands—laws of this state passed since passage of ch. 21,_L.
1911, are not in force in territory jurisdiction over which
was by that act ceded to U. S 371

Patent—commissioners of pul)Iic lands may not cancel after
lands have passed into hands of innocent purchaser 396

Stale lands are exempt from taxation 489
Tax lien is paid from general fund of state 499
Refund to purchaser where title has failed—state's obligation

to make; funds from which paid 511
State park—lands may be purchased by state subject to mort

gage 926
Supervisors of town may lay out highway over yacant state

lands;commissioners of public lands have no voice in matter 744
Survey—interest of state in certain lands in section 14, town

ship 38, range 3, Sawyer county 924
Island—^application to department of interior for sun-ey con

sidered ; ; 924
Island—conservation commission should investigate matter of

sun-cy and under certain conditions assert title for state., 924
Expenses of commissioners of public lands incurred in investigat

ing lands owned by state are payable under provisions of
24.04 (2) 985

Lands owned and occupied by state may be taken for necessary
relocation of trunk line highway; that compensation should
be made is doubtful 995

Condemnation is necessary to take for necessary relocation of
trunk line highway lands occupied and owned by stale 995

Patent—riglil to issue on swamp land entry made in 1869, for
which no patent has ever been issued 1013

Neither sections 16 nor swamp land within boundaries of
Court Oreillcs Indian Rcser\alion are property of Indians;
both belong to slate or its grantees 1053

Payments to purchasers of state land in cases where tille has
failed must he made without regard to statute of limitations 1179

State is not liable for trespasses commilled by its venciees on
stale lands to which title has failed 1179
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PUBLIC pmCIiRS Page
Appoin lnicnt—made by governor between sessions of legislature

subject lo conrirmalion or rejection lay senate at any time
(hiring next succeeding session, not merely during first 20
days lliereof 120

Ai)pointmenl—"next succeeding session" means next regular
session of senate 120

Appoinl.ment—not communicated to senate l)y governor may
still be acted upon i)y senate upon obtaining from secretary
of state ofTiciai notice that such appointment has been made 120

Armory board—cannot accept deed to armory property from
city to which it was deeded upon condition for reversion
under circumstances stated and subject to lease, unless quit
claim deed is obtained from holders of reversionary interest
and from lessees 53

Armory b()ard—may use funds appropriated for acquisition of
armories to pay olT Incumbranccs on armories already
owned by state 812

Alhlcltc commission, stale—document submitted by Justin W.
Dakc Post No. 322, American Legion, as evidence of in
corporation discussed and held insuflicienl 937

Attorney general—traveling expenses incurred without state
must be authorized by governor.. 35

Attorney general—should be consiillecl l)y district attorney
only when latter has olTicial problems wherein he has need
of advice 1014

Attorney general—cannot answer question regarding fees re
tained and paid into county treasury l)y county clerk,
counly judge, clerk of court, register of deeds and register
in probate 1030

Attorney general- entire opinion must be considered in deter
mining wbat is held 1125

Attorney general— has no duty where school oflicers arc charged
with mi.sconduct 1207

Automobile license inspector—right lo enter garages, ware
houses, etc 486

Board of control—cannot compel child over 10, not delinquent,
to return Lo state public school, from which he has escaped;
board is not without some authority over such child 106

Board of control—not authorized lo clischarge from further
supervision one convicted of criminal olTcn'se l)cfore expira
tion of period for which sentenced, when sentence has been
stayed 868

Board of control—if minor is illegally comniittcd to industrial
school, remedy is by court action, not by action of board.... 1004

Board of deposits—assistant stale treasurer may act in place of
stale treasurer 549

Board of heallh, state—<'ommitlec on nursing education cannot
require six months' residence prior lo a()plicalion for regis
tration 1130

Board of health, state—-committee on nursing education should
accept verified application for regislration showing appli
cant tp ])c legal resident 1130

Board of industrial education—married woman employing maid,
not herself employed, is not "representative employe;" is
not eligible for appointment " 932 •

Board of induslrial education—report even though filed after
Sept. 1 must be received and acted on by city clerk and
common council .". • 1048
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PUBLIC OFFICRRS—Continued Page
Board of industrial education—menibers are not appointed

under city charter; are not rcqdired to lake oath of office;
under facts state are de facto if not dc jure officers, and
acts arc valid 1048

Board of industrial education, stale—may not accept donation
of lands for Stout institute if deed contains conditions;
acceptance of such deed as gift docs not bind slate 1187

Board of trustees of county institutions—superintendent of
county sanatorium should be chosen as ex officio secretary.. 1077

Board of univei-sity regents—may not purchase land from
member of board 084

Circuit court clerk—duty in certifying list of names of justices
of the peace ; •.•••

Circuit judge—nomination papers need not be circulated in
every county 108

City attorney—Bill 820, A., providing for extension by legisla
ture of term of office is unconstitutional 272

City clerk—of Milwaukee is not entitled to retain 15 cts. paid to
him on issuance of dog license 9

Civil service commission—power to fix salar\- ranges discussed.. 426
Commissioner of agriculture—may adopt existing federal regula

tions by reference, but cannot adopt in advance any future
regulations _• 1213

Commissioner of banking—has no duty respecting refusal of
bank to pay tax on corporate stock in hands of stockholders 52

Commissioner of hanking, deputy- certificate showing appoint
ment of special deputy corhmissioncr of banking must be
filed in office of clerk of circuit court in circuit in which
bank is located which is being liquidated 11

Commissioner o' health, local—directions for order prohibiting
attendance of all pupils and teachers at school unless vac
cinated for small pox 54

Commissioners of public lands—may not cancel patent after
lands have passed into hands of innocent purchaser..... 396

Commissioners of public lands—expenses incurred in investigat
ing lands owned by state are payable out of 24.04 (2) 985

Conservation commission—may not enter into contract by
which stale or commission is subject to liability for negli
gence ;••••. 756

Conservation commission—upon request of commissioners of
public lands should place for their use in investigating lands
owned by state equipment and facilities 985

Conservation warden—special warden, not on salary from
slate, is entitled to witness fees and mileage 665

Conservation warden—special warden is entitled to ^ of
line 665, 696

Constable- m.-^y tax mileage only for trip actually made; mile
age should be apportioned among coses in which ser\'ice
was made in same trip - 67

Constable—ofTrce is lost to one whose elected successor did not
qualify, when successor appointed by town board qualified 572

Coroner— may exclude from hearing persons not directly in
terested in inquest or acting as counsel for person directly
interested 43

Correspondence—department head shovld not volunteer to
furnish, for use in pending prosecution, copy of letter re
ceived by him 283

County board—has no authority to appropriate county funds
for relief of children of Europe 220
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PUBLIC OFFICERS—Continued Page
County board—responsible for paying out funds illegally appro-

priatcd 220
County board—resolution extending terms of super\'isors to d

years is irrevocable - 263
County board chairman and county clerk—only ones who can

bind county by signing county highway bonds 364
County board—-member cannot be appointed patrolman on

county highways 416
County board—ofnces of town chairman and trustee of county

asylum and poor board arc incompatible 470
County board—may not detach territory from towns and

create new towns without submitting matter to vote of
electors of towns divided 541

County board—member may not bid on federal aid construction
work though county aiipropriation therefor was made
prior to his election 576

County board—member's allowance for travel; what is customary
route is to be determined by board... 645

County board—may authorize sale of highway bonds even
after bids to buv have been received 659

County board—cannot allow county clerk any pay m addition
to salary .• i'Jl4

County board—may furnish county highway commissioner
assistant; may not take supervision from him 1115

County clerk and county board chairman—only ones who can
bind countv by signing county highway bonds 364

County clerk—salary is sole compensation for services on can
vassing board 1014

County cle'rk—must do all work lawfully imposed upon him,
including that connected with highway laws 1014

County clerk— cannot be allowed any pay in addition to salary.. 1014
County clerk—mav require licensee to pay postage on game

license 1014
County clerk who is also notary—may charge 25 cts. for admin

istering oath to applicant for bunting license, where serv
ices as notary are requested or are knowingly acquiesced
in: should ser\'e as county clerk without charge 1102

County clerk—must ccrliiv to taxing districts and collect
county's share of cost o'f improving portion of stale trunk
highwov svstem - •; 1150

County clerk—failure to certify and collect county s share of
cost of improving state trunk highway is malfeasance 1150

County health committee—serve without pay....... 736
County officers—what fees retained and what paid into county

Ireasurv is too broad a queslion to submit to attorney
general , 1030

County stale road and bridge committee—expenses and per
diem attending letting of federal aid construction contracts
may not be paid out of joint funds but by county, if at all.. 253

County state road and bridge committee—member probably
may be employed as assistant to county highway commis
sioner 1115

County surveyor—on removal from county vacates office 722
County sur\'eyor—must be elected by county board if office is

vacant; neither county board nor chairman of board can
appoint - "^22

County treasurer—cannot be reimbursed for payment made to
one doing his work after scr\'ices have been rendered, unless
59.19 is complied with ................ 150

County treasurer—should compute amount due each division
of county out of dog license fees 950



1266 Opinions of the Attorney-General

PUBLIC OFFICERS-Continued Page
Counly treasurer—responsible for funds of county; must'ac

count for interest ! 1174

Dairy and food commissioner—should not volupleer to furnish
copy of letter received by him, for use in pending prosecu
tion 283

Dairy and food commissioner- definitions of statutory terms
not binding upon courts " 1064

District attorney—should l)e notilied of finding of dead body;
has authority to order inquest 22

District attorney—entitled to reimbursement for traveling ex
penses in addition to salary 438

District attorney—signature sufiicient on application for rendi
tion of fugitive 498

District attornej*—not liable for costs when application signed
by him fails to secure fugitive 498

District attorney—duly to file claim in name of county against
estate of deceased patient of counly asylum for insane r)9.n

District attorney—should consult attorney general only when he
has official problems wherein he needs advice 1014

District attorney—commended for expressing opinion on ques
tion submitted to atlorney general and for furnishing
reference to statutes and legal authorities 1162

District atlorney—has power to order exhuming of body to de
termine cause of death ' 1195

Election officer—town chairman filled office at election in ques
tion 508

Eligibility of women—women arc eligible for any public office
for which qunlifications have not been so fixed as to speci
fically exclude women 369

Eligibility—test is aj)plic<l at lime for taking office; candidate
need not be elector 660

Fees—'in passing upon pro|)ricly of issuing permit for sale of
securities, director of securities division should secure fee
in advance 417

Garnishment—duty of secretary of stale to compute interest
upon any judgment corlilicd copy of which has been filed
with him against stale employe 232

Garnishment—^\-aluc of board and maintenance of counly em
ploye should bo deducted from amount of exemption 885

Governor—has no jurisdiction to grant pardon to any convict
serx'ing sentence of one year or more, except wUhin ten
days before time such convict would otherwise lie entitled
to discharge, unless provisions of 57.08, 57.09, and 57.10
arc complied with 89

Highway commissioner, countv—term of office on re-election
.  after interx-ention of term bv another incumbent is for one

year " 17
Highway commissioner, counly—may be paid for work on

federal aid project, when hired by stale 1114
Highway commissioner, county—has immediate charge of

county maintenance work on highwavs 1115
Highway commissioner, assistant—piobably member .of counly

stale road and bridge committee may be employed by
board 1115

Highway commissioner, county—upon first election, serves till
second January thereafter, irrespective of how vacancy
occurred.: ' 1191
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PUBI.IC OFFICERS- Continued _ Page
Industrial comniisson—239^1-11 to 2391-71 do not apply to

stale, especially in carrying out ilsgovcrnniental functions.. 348
Industrial eominisslon—whether 2394-11 to 2394-71 apply to

counties, towns and other jiolitical subdivisions'of slate not
decided 348

Industrial commission—mav adopt rule requiring employer to
•  make accident report; such rule need not be published and

no penalty is provided for violation 894

Judge—right of judge of inferior court to preside as judge of
supenor court 781

Judge, countj—not entitled to fees prescribed by 2451 if salary
has been fixed by county board 889

Judgment—duty of secretary of state to audit in favor of
creditor judgment certified copy of which has been filed with
him against state emplove 232

Justice of the peace—duty of clerk of circuit court in certifying
list of names 487

Justice of the peace—has no juri.sdiction in case where fine may
exceed SlOO 696

Justice of the iicacc—may not try olTensc for which maximum
|)cnalty is 51,000 833

.Justice of llic peace—in city situated in two counties, has same
jurisdiction throughout both counties that he would have
in one county if'cily were wholly therein 1201

Legislature. See Legislature as separate heading.
Legislature, memlier. See Legislature as separate heading.
Liability of heads of departments for failure to comply with

2391-41 to 2391-71 discussed 348

Mail carrier—is employe, not ofliccr; is eligible to oirice of
depulv sheriff 21

Malfeasance—sufTiciency of charges as basis for removal from
ofiice by county board considered 378

Notary public—ofllcer of bank may not. if stockholder or inter
ested in transaction requiring acknowledgment, act in
transaction in which bank is interested 216

Nolaiy public—county clerk may charge 2.5 els. for administer
ing oath to applicant for hunting license when services as
notar>^ are requested or knowingly acquiesced in; he should
serve as county clerk without charge 1102

Patrolman on county highways—member of county board of
supervisors cannot be appointed 416

Poor commissioner and town chairman—offices incompatible.... 470
Printing board—expense of proof reading blue book is charge-

abie under 20.11 (o) 297
Printing board—cost of drayagc of paper from stockroom of

superintendent of public propcrlv to printer is chargeable to
20.11 (3) 317

Printing iroard—cost of printed forms for requisitions should be
paid from 20.11 (1) 317

Printing board—charge for shrinkage and waste of paper 317
Prohiliilion commissioner—appointment made l)y governor be

tween sessions of legislature is subject to conlirinalion or re
jection by 'senate at any time during its next succeeding
session, hot merely during first 20 days thereof 120

Prohibition commissioner—may enter premises licensed for sale
of noninloxicanls at reasonable hours without search war
rant 126
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PUBLIC OFFICERS—Continued Page
Public adminislrator—when retained by any person who is

interested in an estate, is thereby disqualified from ap
pearing in probate of such estate 109

Public administrator—where privately retained in probate of
any estate, court should determine tax without special
assistance 109

Railroad commission—in investigation of rental propertv begun
on its own motion, its order may be made elTective on date
prior to dale of service 6

Railroad commission—may not contract for stenographic re
porting service in disregard ol civil service law 1019

Real estate brokers' board—has licensed officers in their indi
vidual capacity when corporation is licensed on application
of such officers 288

Real estate brokers' board—may revoke license for fraud com
mitted |)rior to enactment of law creating board 577

Real estate brokers' board—evidence of .settlement is not ad
missible at hearing to establish liability or guilt; is ad
missible in issue of trustworthiness of broker 882

Register of deeds—change from fee system to salarv svstem has
been made by resolution in question; salarv has been fixed
thereby ' 57

Register of deeds—'fees for recording piats arc fixed by 59.57 (10);
2202 is to that extent repealed l)y ch. 20, L. 1921 1007

Removal of appointive state officers—act authorizing, by legis
lature, by joint resolution, may conflict with constitution.... 227

Removal of appointive stale officers—act authorizing governor
to act upon recommendation of legislature would be con
stitutional 227

School director and town treasurer—offices arc compatible 740
School district board—may not enter into contract to use, to

erect schoolhouse in town, portion of funds authorized by
electors to be borrowed to build schoolhouse in village 405

School district officer—remaining officers may fill bv appoint
ment vacancy caused by resignation; where such appoint
ment is riot made according to law appointee is neverthe
less de facto officer 100

School officers—remedies against, when guilty of misconduct. .. 1207
Secretary of state—duty to compute interest upon judgment

against slate employe and audit in favor of judgment
creditor 232

Secretary of stale—has no duty to determine whether bill
reaching him in usual course has become law 613

Secretary of state—should file articles of organization providing
for slock of no par value though they provide price at
which first :')(>% of shares shall be sold 675

Secretary of slate—not obliged to investigate correctness of
corporate report filed with him or to prosecute for perjury.. 867

Securities division, director—in passing upon propriety of
issuing permit for sale of securities, fee should be secured in
advance 417

SherifT—ha.s no valid claim against county for services and ex
penses in matter of examination of dead body to determine
cause of death 22

Sheri/T, deputy and mail carrier—positions are compatible 21
Sheriff—in county of less than 300,000 salary is in lieu of all ex

penses except those for keeping prisoners in county jail 152
ShenfT—entitled to reimbursement for maintenance of prisoners

committed to county jail in civil contempt proceedings as
well as criminal proceedings 561
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PUBLIC OFFICERS—Continued Page
SherilT—must pay all expenses, if on salary, in taking person to

slate institution pursuant to court commitment 592
SherilT—^musL pay all expenses, if on salary, within and without

county 592
Sheriff—must turn over fees in civil actions, if on salary, without

deductions 592
SherilT—right to fees when acting as agent of governor ques

tioned 592
SherilT, deputy, and town chairman—offices are incompatible...- 783
SherilT. deputy—not entitled to reward when services are part of

official duties 1060
State employe—head of department not authorized to grant

vacation unless continuously in state sers'ice for one year.... 608
State humane agent—may not employ assistants at state

expense 233
Stale oil inspector and state senator—offices arc compatible;

person holding both offices is entitled to both salaries 726
State senator. See Legislature as separate heading.
State superintendent of public instruction—candidate is not re

quired to file proof of qualification 155
State treasurer, assistant—may act in place of state treasurer on

board of deposits 549
Superintendent of county sanatorium—-should be chosen as ex

officio secretary of board of trustees of county institutions.. 1077
Superintendent of highways-—legislature may authorize town

supervisors to choose one supervisor 346
Superintendent of highways—compensation 492
Superintendent of highways—duty of towm board to appoint.... 830
Superintendent of highway.s—willful neglect of town supervisors

to appoint, is violation of 4550 877
Superintendent of public properly—salary of employe, for tak

ing care of paper stock in office, is chargeable to 20.10 (1).. 317
Superintendent of public property—shrinkage and waste of

paper 317
Superintendent of public property—may not charge item to

his general administrative appropriation after special fund
to cover purchase of such item has been exhausted 790

Super\'isor of inspectors of illuminating oils and state senator—
offices are not incompatible 116

Supcr\'isor of inspectors of illuminating oils—^bond examined.... 963
Supervisor of inspectors of illuminating oils—bond should be ap

proved by governor 963

Tax commission—where public interest requires an advocate,
inheritance lax counsel should appear 109

Town board member—term of office of one appointed to fill
vacancy, in county where term is three years 635

Town chairman and member of legislature—offices may be held
by same person at same time: offices are compatible 305

Town chairman—was officer of election in question 5"08
Town chairman and deputy sheriff—offices are incompatible 783
Town chairman—where office is vacated by acceptance of in

compatible office incumbent may, by resigning, become
eligible to appointment 783

Town cicrk—statutes make no express provision for changing
compensation; power is probably in town meeting •!.. 245

Town supervisor—legislature may authorize board to choose
one supervisor town superintendent of highways 346

Town supervisors—must appoint superintendent of highways.... 830
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PUBLIC OFFICERS—Continued Page
Town supervisors—willful neglect lo keep highways in repair

and refusal to appoint superinlendcni of highways are viola-
lions of 4550 " 877

Town treasurer and school director—oflices are compatible 740

Vacancy in town office—incumbent loses ofTice when first suc
cessor, elected, fails Lo qualify and town board appoints
second successor, who qualifies 572

Vacancy— officer vacates office by ceasing to reside within
district for which elected 660

Village clerk—has no authority lo pass upon legality of appoint
ments made by remaining members of school "board 100

Weed commissioner—liability incurred for cutting grain among
noxious weeds 743

Weed commissioner—not liable for neglect of duty if he performs
official duties without filing oath of office 826

Weed commissioner—resistance in discharge of duty is viola
tion of law 826

PUBLIC PRINTING
Emergency printing may be done at current rates where printing

board has been unable to obtain bids within maximum
prices fixed by law and is engaged in readvcrtising for bids 18

Emergency printing done pursuant to 35..51 must be done at
Madison 37

Sale of legislative documents—may be made outside stale when
requisite amount has been paid in U. S. money or in equiva
lent in franks 103

Official state paper—in computing compensation for publishing
laws and proposed constitutional amendments, fractional
parts of folios cannot be counted as complete folios 210

Blue book—expense of proof reading 297
Eight-hour day—law providing for, for printers under state

printing contract, would be constitutional .308
Election notice—election at which judicial officer,s arc chosen is

judicial election though state and county superintendent
of schools are also chosen 414

Election notice—fee for publishing; text included 559
Bill requiring all to be done within slate—constitutionality 723
Matter ordered in June, 1921. should be paid for out of ap

propriation made by subscc. (2), sec. 20.22, Stats. 1919,
though that subsection was repealed in 1921 959

Copy laws—identity of newspaper is lost when it moves from
village Lo city and comi)Ietcly changes its name 988

Public utilities. See Corporations.
Pure food law. Sec Public Health.
Quorum. See Insurance.
Railroad commission. Sec Public Officers.
Railroad crossings. See Railroads.

RAILROADS
Bill 446, A., requiring railroads to maintain weighing scales at

stockyards, is constitutional if facility thus required is in
fact transportation facility and not mere convenience to

# shipper in dealing witli others than carrier 365
Common carrier—filing of ordinary lialiilily policy, providing

only for indemnity for auto owner, which woufd defeat lia
bility of insurance company 528
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RAILROADS—Continued Page
Common carrier—limitalions of liability on i)ond or insurance

policy allowed 545
Railroad crossing—statule requiring paving or improving of

liigliways at crossings applies to slate trunk highways 690
Jitney—insurance policy which negatives protection to employes

docs not comply with statute 753
Jitney—owner's bond with penally limited to 85,000 docs not

comply with statute 760
Application cannot be made to railroad commission to assess

benefits due to diversion of travel from grade crossing after
highway has been relocated and constructed 883

Detective in employe of company requires no state liceijse 899
Road across or along depot grounds or railroad right of way used

and worked by public over 10 years is public high way 900

REAL ESTATE
Land agent—ofTicer who has authority by virtue of his office and

articles to sell lands of his corporation does not need license;
other officer or employe needs license •. 205

Real estate title—affidavit which merely identifies name wrongly
written in conveyance but which is neither witnessed nor
acknowledged may be recorded under 2238n 282

Officer of corporation is autliorized to act as broker when corpo
ration is licensed on application of officers 288

License may be revoked for fraud committed prior to enact
ment of law creating real estate board 577

Broker—at hearing before board evidence of settlement is not
admissible to establish liability or guilt; is admissible in is
sue of trustworthiness 882

Real estate brokers. Sec Real Estate—broker.
Real estate brokers' board. See Public Officers.
Real estate titles. See Real Estate.
Reformatory, state. See Charitable and Penal Institutions.
Refunds. See Approprialons and Expenditures.
Refunds. Sec Counties.
Refunds. Sec Taxation.
Register of deeds. Sec Public Officers.

REGISTERED NURSES
Only residents of Wisconsin can be registered under 1 135r 20
Nurse registered in another state at time when requirements in

such slate were equivalent to those in Wisconsin may be
registered here without cxaininalion though requirements of
such other state may now be lower than those of Wisconsin 20

Residence at lime certificate is issued, sufficient compliance with
law; legal residence is meant 1130

Relocation of highways. See Bridges and Highways.
Removal of stale officers. See Public Officers.
Requisitions. See Criminal law.
Rc.sidence. .Sec hfiections.
Residence. Sec Indigent, Insane, etc.

RESTAURANTS AND HOTELS
Serving meals for patrons is not within prohibition of trading

stamp act 259
Proprietor of restaurant, hotel, lunch counter, or boarding

house is not liable to prosecution under cold storage act 374
Detective in employ of hotel must be licensed 899
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RESTAURANTS AND HOTELS—Continued Page
Hours of labor laws apply to restaurant conducted in connec

tion with hotel where such restaurant caters to general
public 900

Revocation of charter. Sec Corporations.
Road machinery. See Bridges and Highways.
Safety regulations for boats. Sec Navigable Waters.
Sailors—one who enlisted in Illinois i)rior to entry of U. S. into

World War l)ut was resident of Wisconsin at time of such
entry is entitled to bonus 749

Sales of legislative documents. See Public Printing.
School board. See Education.
School director. See Public Ofliccrs.
School district board. See Public OfTicers.
School district ofTicers. See Public Ofliccrs.

SCHOOL DISTRICTS
Annexation by general charter city of portion of adjoining town

does not aflect district in that portion of town; but such
school district becomes joint district with territory an
nexed to such city 113

Boundaries of existing district not changed by extension of
boundaries of city or village 218

Boundaries of district indebted to state trust funds may not be
changed without consent of commissioners of public lands 218

Bill 338, A., places school district consolidated under 40.01 on
same footing as school district created by vote of electors
under 40.15 353

Meeting of board constitutes legislative authority of school
district 441

Where school district meeting has prescribed that loan shall be
payable in equal annual instalments, district board may
not make such annual payments unequal and may not
make interest payable semi-annually 441

District school bonds should be executed by all members of
board _ 441

Territory becomes joint district when by division of town it be
comes located partly in two towns 541

Consolidation in De Pcre and effect thereof discussed.. 841
Appeal from action of town board may be taken directly to

state superintendent 908
Bonds may be issued for purchasing schoolhouse site 1176
Union free high school district may lie formed by several dis

tricts through separate meeting of electors of each district.. 1176
Prior organization of high school district is annulled by act of

uniting several districts; action begins with canvass of votes
cast in several districts or municipalities 1176

Annual meeting of joint high school district has authority to
designate high school site 1176

Duties of ofTicers of union free high school and common school
district in reference to maintenance of schoolhouse con
structed jointly 1207

Duties of union free high school principal 1207
Alleged misconduct of union free high school officers 1207
Remedies against school officers guilty of misconduct 1207

School fund. See Constitutional Law.

School libraries. See Education.
School officers. See Public Officers.
Schoolbouse sites. See Education.
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Page
Schools—board may conlracl to pay for board of pupils who are

boarded by their mother at temporary domicile established
near school 79

Schools—Feb. 22 is not a legal holiday for district schools 163
Search warrants. See Automobiles.
Search warrants. See Intoxicating Liquors.
Secretary of state. See Public Oflicers.
Securities. See Words and Phrases.
Securities division, director. See Public Officers.
Securities exempt. See Corporations.
Severson act. See ch. 441, L. 1921.
Shade trees. See Bridges and Highways.
SherifT. See Public Oflicers.
Sheriff, deputy. See Public Officers.
Sidewalks. Sec Bridges and Highways.
Slander. See Criminal Law.
Slot machines. See Criminal Law.
Soldiers' bonus. See Military Service.
Soldiers' educational bonus. See Education.
Soldiers' educational bonus. See Military Sers'icc.
Special school meetings. See Education.
Speed laws. See Automobiles.
Standard bottles. Sec Bonds.
Standard bottles. See Weights and Measures.
Standing bars. See Intoxicating Liquors.
Standing bars. Sec Words and Phrases.
State aid. See Appropriations and Expenditures.
State athletic commission. Sec Public Officers—athletic commis

sion, state.
State board of education. See Appropriations and Expenditures—

board of education, state.
State board of health. See Public Officers—board of health, state.
State board of industrial education. See Public Officers—board of

industrial education, state.
State employes. Sec Public Ofiiccrs.
State historical society. See Appropriations and Expenditures.
State humane agent. See Public Officers.
State oil inspector. Sec Public Officers.
State parks. See Public Lands.
State prison. See Prisons.
State public school. See Charitable and Penal Institutions.
State public school. Sec Education.
State senator. Sec Legislature as a separate heading.
State service retirement fund. See Appropriations and Expenditures.
State service retirement fund. See Constitutional Law.
State superintendent of public instruction. See Public Officers.
State tax. See Courts.
State treasurer, assistant. See Public Officers.
Statute of limitations. See Taxation.

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILLS AND RESOLUTIONS, ETC..

REFERRED TO AND CONSTRUED.

Page
Amendment....XIV 802

XV 59
XVIII 30

409
648
649

Page
U. S. Const.

Art. Sec.
I  6 194

8 247
129

130
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Amendment XVIII 651
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643

31 5 72
641

31 6 72
969 463

10.57 643
41 305 409

648-657
1073-1075

1155

1157

11.58
307-.308 .30.

362 16
Sec. 4233 R. S 888

4412 888
4413 888
4420 888
4481 888
4482 : 888
4483 888
4484 888

U. S. Stats.
Sec. 5278 R. S

Page
.. 105

522

Art.

I

III.

IV.

V.

VI...
VII.

Wis. Const.
Sec.

........ 1 285
7  1046
11 204

299

13 130
1  59

434

661
5  751
6  .59
1  613
6  661
7  663
1 1 123
1 2 228
1 7 613
19 613
21 46

47
131

243
244
299

454

726

22.. 66
104
209

236
237

240

2 5 308
309

723

2 6 : 243
244

454
785

28 1051
31 236

237

624

6  89
869

10 2.56
2.57

264

298-302
614

2  125
r  "..... 227

229
7  662
1 8 854
21 648



m

Art.
VII..

VIII.

IX.

X...

XI.

XIII.

Const. Page
Sec.
21 656

1101
1 261

262
503

698
0 511-513

637
854

3 612

4 612
628

6  .*. 611
612
779
813

.. 3 284
285
819

.. 1 155
415

2 13
14
134

135
208
314

512

516

3
7 549

986

8 549
986

... 1 624

2 973

976

3 1183
... 3 21

9 272
496

497

572
.573

Laws 1853
Ch. 17 1121

P. & L. Laws 1856
Ch. 40 746

Laws 1857
Ch. 90 748

Laws 1860
Ch. 175 449

. 240 213

Laws 1869
Ch. 152 746

Index

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

Ch.

1275

P. & L. Laws 1869 Page
313 1013

1014

Laws 1879
97 513
194 ; 890
307 122

Laws 1882
37 1200

Laws 1883
174 841
292 237

238

Laws 1885
92 841
270 730

Laws 1887
352 1096

Laws 1889
35 272
184 710-712

Laws 1891
444 811

842

481 710-713

Laws 1893
297 513
312 236

Laws 1895
320 236

Laws 1897
129 782
215 355

Laws 1899
13 782
83 526

527

Laws 1901
270 '. 149
433 1123

Laws 1903
301 871

872

370 748

Laws 1905
94 238

420.... 799

Laws 1907
22 268
234 853

854
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Law, 1907 Page
Ch. 398 239

494 10
11

Laws 1909
Ch. 115 764

139 224
460 1095

1097
506 560
525 138

Laws 1911
Ch. 21 372

373
50 895
242 799

800
485 896
657 725

Bills 1911
No. 279, A 447

Laws 1913
Ch. 657 803-806

675 377
758 597

Laws 1915
Ch. 267 292

450 : 1023

Laws 1917
Ch. 14 318

377
227 890
497 845
572 35

499

622 1123

Laws 1919
Ch. 49 221

255 ; 883
296 1007

1008
313 60
322 512
345 141

146
362 122
389 1121

1122

396. 406
444 252
454 1121-1123
466 65

436

437
505 272

Laws 1919 Page
Ch. 518 526

520 159
551 245

.  556 76
120

126
201

203
495
496

565
566
568
589

591

592

767

768
559 522

832
571 890
614 436
667 749-751

874

875
674 81
685 76

201
496

695 439
702 890

1007

1008

Bills 1919
No. 17, A 262

256, S 852
257, S., 852

Laws 1919 (Special Session)
Ch. 5 875

1 6 6-8
1 7 189

382
25 1.59
30 189

382

383

Laws 1921
Ch. 3 159

248
370

478

659

685
6  273

274
10 1095-1098
20 1008
24... :. 673-675
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Laws 1921 Page
Ch. 59 1000

62 898
78 1121
86 533
90 327
96 763
113. 629

630

118 778-780
1218
1219

120 485
780

781
163 1153
219 1153
229 613

615
242 844

845

1155

1159
1202
1203

264 673-675
274 830
286 688
288 694-696
28 9 1081

1149
305 796-798
350 793-795
365 1130
37 6 787
377 932

1140
394 776

777

823

824
411 967
43 3 1179-1182
43 4 993
43 8 950
439 1093
441 766

767
768
769
773
791
795
796
820

'  821
828

833
834
835
836

Laws 1921 Page
Ch. 441 837

838

847
848
856

870

871

907

908

914

915
918

944

945
960
961

966
968

969

999

1071

1072-1075
1111

1114

1137-1139
1143
1144

1152
1153

1155

1157
1158

1160-1162
442 906

907
991
992

45 8 1033
45 9 727

728

979
1099
1100

46 0 936
464 799
472 1004
488 959

960
1128

491 793-795
51 2 949

956
1153

513 990
QQ1

515 1086
521 872-876
529 1206

1207
536 951
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Laws 1921 Page
Ch. 545 77G

.  823
555 840

841

571 898
1080

579 ; 1063
582 : 1003
590 820

837

1072

Bills 1921
No. 7, A 129

130
24, A 446
37, A 314

315

45. A 446
59, A 308

309
106, A 370
162, A 261

365
171, A 235

236
269, A 244
320, A 272
338, A 353

354
409, A 496

497
442, A 481

482
446, A 365
460, A 436
558, A 700
560, A 793
21. S 1159
47, S... 227
55, S 256

259
267

298
302

304
83, S 611
120, S 309

313
681

133, S 209
155, S 613

615
177, S 426

428
192, S 485
215, S 86
234, S 503

506
599

Bills 1921 Page
No. 234, S 602

727
No. 271, S 346

347

301, S 327
328

316, S 369
352, S .'. 490
465, S 697-699
580, S ; 776
591, S 785

R. S. 1849
Ch. 4 890

16 747
131 •. 212
157 890

891

R. S. 1858
Ch. 5 890

10 213
214

19 747
191 890

891

R. S. 1878
Sec. 151 214

345 214
703 505
970 122

123

1264 976
177 1 1096
1857 748
2861 584
3227 919
4275 214
4276 214
4947 562
4972 .: 890

891

Ann. Stats. 1889 ,
Sec. 1750 536

1772 .535
.  4972 890

891

Stats. 1898
Sec. 36 560

37 560
58 560
137a 122
451 215
345 215
438 957
671a 543

676 to 678 1088
682 1088
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Stats. 1898 Page
Sec. 683 1088

694 151
697(1 ; 730
764 1007
1548 75
1759a 1041
1771 1096
1896 1097
1897 1097
4222 586
4972 890

891
4977 891

Supp. 1906
Sees. 169ff to 169/n 1123

169j7 1123
169/j 1123
169/ 1123

1223a 527

Slats. 1911
Sec. 20.69 215

210 398
2394-1 to 2394-31 895
2394^1 to 2394-70 896

Stats. 1913
Sec. 172-7 377

Stats. 1915 *
Sec. 169/7 1123

169/? 1123
169/ 1123
412 845
694 153
23396 533

Stats. 1917
Ch. 66 201

496

565
Sec. 14.68 1124

20.10 ; 319
20.78 1122
573/ 212

436

437

600 141
142

144-146
604ff 141-146
751 438

439
850 245
850a 245

246
12230 526

527
1505a 141

142

Stats. 1917 Page
Sec. 1551 201

1771 1096
1098

1897 1097
1897a 1097

Stats. 1919
Ch. 5 to 12 511

5  323
6  323

509
510

10 323
511

32 40
339

49 142
242

250
59 57
6466 ; 422

424

1051
64c 48
64m/7? ; 964

965
6 6 773
6 7 669
73c 719

938
84 270
86 133

465

616
89 •. 616
93 467
110 250
127 507
129 583
142 13

14

Sec. 5.08 : 155
5.11 155
.5.17 ; 324
5.26 74

198

199

323
324

6.0 1 434

470

i  661
6.02 435
6.1 0 559
6.1 1 ; 559

560

6.13 434
6.17 ; 434
6.19 155
6.21 ; 559

560
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Sec.

g-:..

Stats. 1919 Page Stats. 1919 Page
6.22 .. . 414 119

415 17.09 378
559 380

560 381

6.23 155 17.16 378
559 380

6.32 509 381
510 17.21 722

6.51 434 17.25 573

435 635
661 17.26 ....100-102

8.05 155 20.01 46

10.10 to 10.70 323 454

10.15 434 20.08 36

10.32 323 637

10.52 to 10.62 511 20.10 ....319-321

10.55 509 20.11 ....320-322

10.57 510 20.17 575
10.62 510 20.193 512

12.01 to 12.29 636 518

12.06 173 519

12.07 ... 173 20.195 ....518-520

12.17 508 20.22 959

509 960

12.22 to 12.25 .. 636 20.24 255

12.22 636 516
637 20.25 ; 516

12.23 637 981

12.24 637 20.36 516

12.25 637 20.38 500

13.02 299 • 20.41 189
13.23 119 596-599
14.13 637 20.44 376

14.22 ....121-125 378

14.23 to 14.27 549 20.57 383

14.25 551 384

14.29 .  ,. 125 20.60 233

14.32 35 793

36 795

14.41 ..549-551 20.61 149

14.43 549 209

14.52 35 20.73 234

637 .429
14.53 ; '. 35 574

36 575

741 20.74 574
14.54 ; 155 21.615 53

14.56 231 54

14.57 231 23.10 665

14.59 608 666
16.04 427 24.25 514

16.08 ...426-428 24.34 512

16.17 427 517-520

16.19 . . . 428 24.35 512

429 517-520
16.28 .... 427 25.01.; 709

17.03 544 710

573 979

661 25.05 710

722 25.07 219
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Sec.
Stats. 1919 Page Stats. 1919 Page

26.09 39 Sec. 44.16 354
40 949
64 1154

29.27 413 Sec. 40.18 740
29.39 501 40.19 101

502. 102

29.63 665 114

667 740
696 40.20 114
697 40.26 115

30.01 270 40.28 163
30.07 270 164
30.08 270 40.29 1154
31.23 •. 99 40.35 147
31.24 99 40.36.. ..♦. 254

100 255
32.03 286 40.46 737
32.07 385 738

386 40.50 605
32.10 385 606

387 40.71 54-56
32.11 15 40.73 5
32.12 15 6
35.04 297 41.15 1139
35.07 37 1140

309 1142
725 42.01 to 42.18 979

35.24 .  ... 297 46.10

35.46 : 19 46.115 189
35.48..; 19 190
35.51 18 46.18 142

19 470-472
37 48.01 109

35.69. 210 531
215 48.06 532

35.87 :  103 48.07 109
36.065 598 531

36.16 ....127-129 ' 532
37.25 396 48.08 '. 109
37.253 395 48.20 ■ 107
39.05 505 108
40.01 219 249

353 251
354 532
544 48.22..... 108

40.015 113 249
40.02 219 250

353 48.27 532
40.03 353 48.28 532
40.08 .• 845 48.33 65
40.09 115 •242

40.11 406 384

442 436
978 437
1176 49;02 250
•1177 251

40,15 353 49.07 414
354 49.10 ...141-146

40.16 79 49.11 458

80 459

41



1282 Opinions of the Attorney-General

Stats. 1919 Page
Sec. 49.14 470

49.15 470
50.03 458
50.06 458
50.0 7 458
51.0 8 143
54.0 2 268

269
55.0 3 561
56.08 .'. 384

524

525
56.11 384
57.075 ^ 31
57.0 8 89

90
99

57.0 9 89
90

99

57.10....; 89
90
99

58.0 2 473
•  474

59.0 3 241
263
471
645

59.0 4 471
59.0 7 1185

1186
1196

59.0 8 240
294
542

59.15: 57
58

151-153
438
439

593

59.1 9 150
151

59.2 0 208

59.23.... 562
59.24 22
59.28 23

68
211

562

59.39 487
488

59.42 211
59.47 142

741

59.57 1007
1008

59 91 167
60.0 5 542

543

Sec.
Stats. 1919 Page

60.12 734

60.13 734

60.18 77-79
734

735
60.22 573
60.49 ........ 740
60.55.. 67

68

60.58 488

60.59 : 487

488
60 60

246

61.58 ; 1201

63.04 422
423

63.05 423
424

173 218
1103

174 217

218
181.: 1103

694c , 339

694rf 339
694c 339
925?-164 10

11

925-1 to 925-a:a: 113
422

809
844

905

1155
1159

925-1 49
925-34 1051

1052

925-52 809
828

829

844

1147

1148

1155

1156
1158

925-52C 1156

1158

925-56 307

925-67 .. 307

925-108 ......... 56

925-109 56

925-113 113
422

842

843

844

846
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Stats. 1919 Page
Sec. 925-113m...... 422

843

844
92.5-113n 422
925-116 844
925-1180 : 844
92.5-120 905
925-133 ... 167

845
925-171(7 432
925-190 1.59
925-205 159
925-215 159
925-220 1,59
925-269 1202
925-7:2:. 599
926 236

1202
926- 1 48

49
930 87
94 2 671

845
943 671

845
94 4 846
959-32 159
9.59-33 ; 159
960 416

'  ' 417
1034 ; 33

34
•  1038 33

10.56a 177
10575 52
1064 : 1050
1074 1197
1081 1050
1087/77-1 to 1087/77-30 680

727

1087/77-6 727
1087/77-18 680
1087/77-22 679

680
1087/77-23 680
1087-1 to 1087-24 Ill

581
1087-1 581
1087-5 580

581
1087-8 873
1087-17 109

110

581
582

1087-18 109
112

1107a : 678-680
1110 762
1112 273

Stats. 1919 Page
Sec. 1112 274

762
Sec. 1114 762

111 5 273
274

111 6 273
274

1121 254
256

1126..; 679
762

112 7 678
679

112 8 762
1138 354

762
1140 585
1149a 33

35

499

500
1151 114
1153 ; 33
1164 873

876
1184 354

355
119 1 3,55
119 2 763
119 3 763
1210/7 667

668
1211-4 1001
1211-15 1000
1223 : 40

286

527

830
122 9 492

526
.527

830
1230 347
1235a 528
1239 ; 78
1240 77

78
1263 172
1265 171
1267 507
127 1 :.... 172
1272 el sea 452
1282 : 452
1293 294
1299/j-l 690-692
1299/J-4 692
1311-1 : 1092

1093
1312-131 7 468

690



1284 Opinions of the Attorney-General

Sv>

Stats. 1919 Page
Sec. 1312a 625

131 3 62
337

475-477

1314 475-^77
577
691

131 5 253
337-339

577

131 6 253
337

577
642

131 7 626
1317m-i to 1317m-15 79

640

1317m-5 254
286

1317m-6 14
15

18

40

284

417
469

507

691
1317in-7 171

172
337
338

468

507
1317m-9 741
1317m-12 60-63

66

158

159

167

176
192

364
370
633

631

638-6=10
684

686

695
1317/n-12a 61

62
66

159

248

370
460
461
684

1319 -504

Stats. 1919 Page
Sec. 1321a..... 329

330

1321& 1093
1325/n 294
1330..-. 633
13475-1 246
1409-1 85

799

1409-3 799
1409-5 799
1411/1 418

560

736

1413 - 56
1417a-6 382
1417a-8 189
1421c ; 116

119

1435c.-. : 20
1131

1435/-35 87-89
248

606

1436 377
1446 483
145 3 ;.... 483
145 4 : 440
1480 207

208

14806 743
1494-11 705-707
1535 386

524

15.36 524
1561 495

496

1569-1 to 1569-23 400
409
410

707-709

828

1569-1 to 1569-22 75
126

1569-1 403
404
407

408
484

592

708
1569-3 29

30

1569-4 30
1569-7 28-30
1569-8 126

127

202
409

1569-10 76
77
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1569-23

1574
1578
1614
1618
1623 to 1630

1623.

162 6
162 7
162 8
162 9
1630

lQ3ekm.

Stats. 1919 • Page
Sec. 1569-12 409

1569-13 407-409
1569-18 28

29

1569-19 29
404
407
408
485
592
708
76

77

175

669
270
270
10

446
10

446
10

10
13

446
446
447
233
234.

252
564
721

1636-47 27
32
491

493
588
663

664

704
1636-48 479

480

609
1636-I8a 486
1636-57a to 1636-57/7 664
1636-57a 664
1636-136 224

225

1636-139 224
1636-225 205

206

*  288

289

577-579

1636-241 718
1668 523

524
1675-1 688
1684UJ-1 to 1684«j-14....:... 374
1684iy-l 375

1636-12/n

Stats. 1919 Page
1684/^-9 375

1728fl 993
1728e 455

1729m 308
1747e to 1747h 8

1747e 296
297

357
358

1747m ..... 259

260

555

557

558

1747-150 292

1748 731
1750 534

536
537

1753 335
421

1753-21 275-277
1753-48 to 1753-68 81

82

274

275

419-421

569

683
906
1027
1028

1753^8 81
82

331-334

683
1028

1753-49 275

419

420

569-571
1753-50 ; 83
1755 42
1759a 336

731
17596 334

335
675
677

1765 41

42
1769 41
17706 421

620
1770g 297
1772 165

166
536
676

1773 83
676
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Stats. 1919 Page
Sec. 1774 ; 166

730

1775 731
1778 431
1786e-l et seq.... 8
1786e-l to 1786e_17 41

275

335
609
610

729

1786e-l 610
611

1786e-6 732
1786e-8 133

336
1786e-12a 336

729
7^9

1786e-13 9
132

133

336
1786e-14 336
1786e-16m 275
178 9 730
1790 731
1791/ 8

357
362

1797-62 to 1797-68 528
547

1797-63 528
529

545
546

548
549

1797^^-3 700
1797i^-4 700
1896m 226
190 2 647
190 3 647
1911 647
1915m 546
1917 181

182
1919a 156
1931 647
1941-63S 84

85
1946rf 84

85

1956 616-618
1978 181
2009 466

467
2014-12 467
2014^14 467
2022 12

Stats. 1919 Page
Sec. 2024-9 425

734

840

2024-33 316
2024-35 425
2024-42a 733
202^1-50 169

278

344

346
670

2024-78/, t 466
2024-78m 169
2024-100 to 2024-146 538

539

541

202^1-112 .538
540

2024-1.30 538
2024-131 537

538
541

2024-1.33 538
2024-134 5.37

538
540

21006 716
717

2216 282
2238a 282
2262 1007

1008

2276a 581
582

2295 581
2329 521
2.330m ; 521
2339n-4 533
2377 250

279
281

2394-9 352
2394^11 to 2394-71 348

349

2394-51 349

2394-52 : 3.50
2394-70 225

350
2394-93 564
2524 16

W  369
2544i 386
2576 164
2577 164
259 4 583
2595 583
2596 583
2597 583
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Slats. 1919 Page
Sec. 2619 453

678

680
2620 : 453
2818 507
2820 • 508
2827 - 507
2918 386

■  . 583
584

292 0 583
292 1 : 211

386

638
2928 638
2935 210-212

214

215
3129a 431
3294 13
330 6 13

314
330 7 : 13
330 8 v- 14
3310 14

1.36
139

3327a ;.... 642
3483 562
3487 562
3489 562
3491 562
3716a ; 232
3813a ; .• 586
3838m 595
3862 145
396 4 50
396 5 50

51
398 2 145
398 3 144
39956 145
3996 144
4022..... 473

474
4044 469
4057 to 4060 585
4062 585
4067 to 4069 585
4071 585
4078 to 4079 585
4079m 585
4094 to 4096 .- 585
4101 to 4102 585
4109 to 4111 585
4222 586
4225a 735

■  4229 • 580
581

583
585

Stats. 1919 Page
Sec. 4242 585

586
4275 214

215

559

560
427 6 214
4380 229

287
44156 405
4436a 316
4441 432
4471a.. 64
4482f 342
4529 .. 31
4.530 31
4531 ; 31
4544rf 508-511
4549 ; 380

381
416

576

577
4569 230

287
551-553

4580 : 324
325

4583 324
325

4587c 521
'^99

4590 86
87

4601aa 523
4608/ 48
46.54 48
4679 170

171
4734 47

564
47.39 697
4772 208
4781 327
4816 445

446
4843 592

594
4816 498
4848-1 521

522
4865 23
4870 23
4971 16

.  210-212
215
260
375
610

646
661
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2.51

323
440

Stats.
Ch. 6 1184

19 963

25 1183

41 1051
57 868

62 1051
964
965

76n
86 1095

1097

1098

89 1097

92 ....937-940

143 1082

200 1195

Sec. 6.015 1206
6.35 1184

1185

6.51 1168

10.40 ^.. 845

10.55 1184

14.31 874

14.53 1015
1212

14.68 1121

1124
16.01 955

1019

16.08 954

16.10 1019

16.28 1020

16.30 1019

17.10 1193

17.12 1068

17.13 1211
17.16 1211

17.22 1192
17.25 784

19.015 to 19.06.... 1211

20.06 854
952
953

20.10 790

791
20.11 629

20.16
20.19 986

20.22 959
1127

20.251 503
506

727
(. '■ • 728

See.
Slats. Page

20.36 755
20.38 755

809
810

20.4 1 951
20.73 1019

1171
20.77 959

960
1084
1085
1127
1128

20.78 1122
20.785 1121

1123
21.42 ; 1216
21.615 780

812
1217
1218

23.0 2 986
23.0 3 986
23.0 8 987
24.0 4 985

987
24.25 .- 1014
24.33 873
24.34 873
24.35 873
24.36 1014
25.01 1183
25.05 1183
25.07 846
25.10 1183-1185
27.01 7.56

757
29.01 1146
29.03 1145
29.05 757

1145
29.0 6 1145
29.0 9 :1017

1018
1103
1145

29.135 787
29.1 8 1145

1146
29.19 674
29.2 6 946
29.48 931

941
29.5 1 757
29.5 2 941
29.63 ;.... 1145

•  1146
30.06 887
32.0 7 ;. 1119
33.0 2 790
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Stats. Page Stats. Page
794 Sec. 41.16. 942

35.70 988 943

36.02 984 1049
37.11 955 1052

37.25 776 1067

.777 1140

823 1141

37.259 872 1201

38.20 to 38.40 . 1131 41.18. 1140

38.20 1131 41.21. 1067

38.22 1131 41.22. 955

38.25 1132 1189

39.01 .908-910 41.23. 1189

39.13 . .908-910 41.25. 954

39.33 752 42.20. 979-981
881 42.42.

40.01 845 981
846 1099

40.02 846 1100

40.04 846 1102

40.08 845 42.45. 979

40.16 949 981

956 44.01. t. 1121
958 1123

1036 1124

40.23 1211 45.25. 796
40.26 1208 797

40.31 . ,. 881 46.05. 955

40.44 1176 46.10. 995

1177 1167

40.47 . 1177 46.18. 1077

1207 1078

1209 47.08. 1063
40.48 : 1208 1064

40.54 1208 47.09. 1063

1178 47.10. 1063

40.59 ;... 1177 48.01. ...1069-1071

1178 48.06. 930
40.60 .  .. 1178 48.08. 1070

1179 48.10. 930

40.64 842-846 48.15. 1004
40.73 967 1005

991 48.33. 532

1069-1071 533

41.13 to 41.21 903 49.01 to 49.17... 880

1051 49.02. ;  1168
10.52 50.03.

41.15 904 995

905 51.01 to 51.06.... 814

932 815
942 51.04. 814

943 815

990 51.08. 1167
1048 51.21. 814
1051 53.01. 1169
1052 53.09. 1171

1066-1068 54.02. 1062
1139-1141 54.03. 1062

41.16 903 1063

904 54.04. 1062
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Sec.

Stats. Page Stats.
56.08.. 775 Sec. 1236

1104-1106 1263

57.03... 868 1264

59.07... 760

59.15 889

892

1017 1265
59.16... 1017

59.20... 8.53
59.25... 1061 1267 :
59 39 853 1270 .r.

59.42... 1103
59.47 . 1015 1294

59.57... ;  1007 1312 to 1317
1008

59.74... 1174
1175
12a3

60.01... 878

61.34... 969 1313
970

62.09... 1051
1052 1314 to 1316

62.11 828 1314

829 1315
1159

62.26...

1202
1203

66.03... 846 1316 :
70.50... 10.50 1317
70.62... 1197
70.68... 10.50
72.08... 873
74.15 .• 762 1317m-l to 1317m-15
74.17... 762
74.19... 762
74.29... :  762
74.31... 762
74.42... 762
74.73... 873

876 1317/n-3
75.34... 763
75 35 763 •  1317m^
76.04...
76.15... 1000

1001 1317/n~5

1090 273
1138/n 763
1223 878

879
1119

1135

1229 ■ 830
. 878
879

1230 ' .; 878

879
1236 et se7 984
1236 to r>37a 983

Page
. 981
. 996

, 976

1076

. 744
764

, 744
763
764

. 745

. 745
746

. 900

. 947
1082
1092
1150

1165

1166

947

1084

1163
948

948
.1150

1151

1166
1167

1197

.1114
947

1092

1163

1166

948

973

976
1082

1092
1093
nil

.1083
1110

.1110

1135
1136

758

759

1016

1082

1083

1093

1110

1116

1136

1163

1164

1192

1193
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Slats. Page
Sec. 13l7m-6 974

97()
1025
1026

1116

1117
119K1193

1317/n-7 973-976
982-981

996

1117
1118

1317m-8 1017
1317m-9 1015
1317/n-13 1106

1110
1319 948

1005-1007
1091

1095
1163

1321ft lo 1321e...,; 1093
1095

1321ft 1093
1091

1321c 1093
1094

1321e 1093
1409-1 to 1409-10 799
1409-1 799-802
1409-3 799

801
1409-5 799

801
1409-10 799
1410ft-5 1064

1065
1417/n 1078

1079
1421a 964

965
1421& 965
1421rf 965
1435a 838

839
933-935

1435/. 1003
1004

1453m 481
482

1480a 826
1480ft 826
1481 826
1494c 1086
1494- 6 1213

1214
1495-1 898
1495-11 ;....1080
1495-12 1080
1495-23 ; 1080

Stats. Page
Sec. 1627 950

1636-12m 899
1636-23 835
1636-28 835
1636-47 : 798

816
1636-226 1103
1636-241 938

940
1666a 884
1684/-1 1090
1684/-3...., 1090
1691 1021-1025
1728-1 to 1728-4 900
1728a 993

994

1090
1729a 936
1747e 1031

1033
1747m 821

822

1747-150,- 824
1751/J-7 912
1751/J-21 912
1753-21 1034-1036
1753-48 lo 1753-69 906

907
992

1021
1027

1753-48 1027-1029
1753-49 992

1021
1029

1753-50 991
992

1753-51 906
1759a 1041
1759ft 1038

1039
1760 1038

1039

177 1 1097
1098

1772 901
■  902

1038

1774a 867
1775 916

I786e-1 to 1786e-17 901

1786C-2 901
902

1786e-5 902
1786e-7 902

1786e-16a 901
902

1786e-20 1024
1791-1 1019-1021
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Stats. Page
Sec. 1797-12e 883

884

1796-63 753
•  . 754

760
761

1797ni-l 850
18.57 748
1861a 899
1897/ : 906
1915m 952

200 2 : 938
939

200 3 938
939

2014-12 ; 1024
2014-13 1025
2014-27 920-922
2014-200 1025
2018 1025
2024-8 1041

1012

2024-9..,.: 840
916

2024-77/ 840
841

2024-78/ 920
2024-113 1024
2258 1014

■  2262 1007
1008

2330 772
2394-1 to 2394-31 7,54
2394-9 1090
2,394-14 894-897
2394-16 896
2.394-22 896
2394-24 896
2394-37 895-897
2394-^10 895

897
2394-41 to 2394-71 896
2394-41 to 2394-70 897
2394-52 897
2394-70 895-897
2447 : 782
2450 782
2454 889
2464a 782

2565 1105

2569 : 1105

1106

2982 885

886

3187a 973
3227 919
3211 867

868

3315 1081

Stats. Page
Sec. 3449 1169

1172

3716a 885
886

3716rf. ; 1149
385 8 971
385 9 971
3995 931
40416 931
4060 1173
4073 1169

1172

4163 1160
1161

4418 1043-1045
4119 ; 10^14
4423 892

893
4438a 831

832
4466a 1031-1033
4471 867
4471a 867
4489 826

827

4523 770
771

855

4548o 1020
454 9 984

985

1212

455 0 877
879

4568 1203
^  1204

4,569 913
4587c 1104
4601aa 922

4601-la 803
4601-4a 923

1065

46.32 1062
463 3 ;1133

1134

463 4 879
4635 877-879

1071
4635a 8,32
46356 832

1045

4697 814

815

4713 930
1196

4731 : 1172
4734 878
4y39 : 833
4740 857

858
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Stats. Page
Sec. 4776 ! 857

858
4840 856-858

4870 1195
4971 787

879

890

1008

1064-1066

1070

1142

Stats. Page
4972 889-891

965
1008
1051

1052
4974 ; 768

773
774

4986 1157
1158

4987 1157
1158

Siiperinlendent of county sanatorium. See Public Officers.
Superintendent of highways. Sec Public Officers.
Superintendent of public property. See Public Officers.
Supervisor of inspectors of illuminating oils. See Publice Officers.
Sureties. See Bonds.
Surveys. See Public Lands.
Tax deeds. See Taxation.
Tax sales. See Taxation.

TAXATION
Dog licenses—city clerk of Milwaukee may not retain 15 cts.

paid to liiin on issuance of license 9
Dog licenses—penalties collected under 1628, 4, must be paid

to state treasurer and go to school fund 13
Exempt properly—where stale acquires title after first Monday

in August, land is liable for taxes for that year; they are to
be paid under 1149fl 33

Law denying to nonlaxpayers right to vote upon bond issues
would probably be held constitutional 58

Members of legislature are liable to federal tax upon passenger
transportation charges 70

Limitation of taxing power of town meeting and town board
discussed 77

Inheritance taxes— no order for fees may be issued by court un
less public administrator has appeared or served in deter
mination 109

Inheritance taxes- where public administrator is privately re
tained in probate of any estate, court should determine
tax without special assistance 109

Inheritance taxes—where public interest requires an advocate,
inheritance tax counsel should appear 109

Money, received by resident of Wisconsin from sister stale or •
alien nation or subdivision thereof is taxable income 159

False statement—forfeiture to be paid county treasurer is
penalty only and not tax avoided ' 177

Fine imposed by 1480 cannot be inserted in tax roll; must be
collected by criminal action 207

Uniformity of taxation—Bill 162, A., to exempt certain lands,
is contrary to constitution 261, 365

Delinquent taxes—notwithstanding extension of time for pay
ment of real estate taxes, sucli taxes are to be treated as
delinquent by local and county treasurers 273

Tax sale—to X wlien county holds tax sale certificate is not
mistake which goes to groundwork of tax; X is not entitled
to repayment 354
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TAXATION—Continued Page
Dog license law—^sccs. 1623 and 1630 and Bills 24, A., and 45,

A., in so far as Lliey provide license fees on dogs and for pay
ment therefrom of damages for stock injured, arc not un-
consliluLional 446

Special assessment for construction of county line road which
is state trunk highway and within village that is partly in
two counties 475

State lands exempt 489
State lands acquired by state after time for delivery of assess

ment roll to clerk not exempt, though lands cannot be sold
for taxes 489

Appointment l)y electors or other local authority of expert to
assess special class of property 496

Appointment of local assessor by county board probably un
constitutional 496

Tax lien on land acquired by stale—payment made from gen
eral fund of stale 499

Uniformity clause—not violated by teachers' pension law 503
Inheritance taxes—proceedings to determine and enforce not

defeated by delay in instituting; taxes remain lien until
paid 580

Statute of limitations in inheritance tax proceedings 580
Uniformity clause not violated by surtax levied on incomes for

teachers' pension fund though Milwaukee has own pension
system and none of proceeds of surtax would be paid to
Milwaukee teachers 599

U. S. freight tax—freight charge for carrying materials used in
building federal aid highways under contract is subject to
tax 640

Tax based upon assessment held valid by final judgment of
competent court may not be compromised under 1210(7.... bb?

Action to collect tax may be commenced independently of issue
_ of delinquent tax list and warrant for collection 678

Action to collect tax—venue 678
Delinquent income taxes when collected by county should be

apportioned " 678
Privilege highway tax on automobiles and exemption from .

personal property tax--bill held constitutional 697
Teachers' retirement fund—surtax rate applicable to first §1,000

of income subject to surtax is H of rate applicable to same
_ §1,000 under income tax law 727

Delinquent real estate tax roll cannot be charged back to local
taxing district 762

Lands which were purchased by Indian, with trust funds, and
which were subject to state jurisdiction when acquired
should be taxed until right of congress to exempt from
state taxation is established 817

Refunds—soldiers' bonus tax and soldiers' educational bonus
surtax excess payments may be refunded regardless of
whether tax was originally paid under protest 872

Dog license fund—county treasurer should compute amount
due each division of county from balance of fees 950

Telegraph company is not in default for taxes so long as tax roll
has not been delivered to state treasurer 1000

Tax deed—quitclaim deed of lands held by county under tax
deed gives only such title as county had by virtue of tax
deed; does not include interest obtained under subsequent
tax certificates 1106

After levy, county board may borrow, in anticipation of collec
tion of 10% of prior levy for county purposes, to pay cur
rent expenses 1196
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TAXATION—Continued . Page
Basis for computing 10% of prior levy which county may bor

row for current expenses does not include taxes levied by
or for stale 1196

Teachers' pensions. See Education.
Teachers' retirement fund. See Education—teachers' pensions.
Teachers' retirement fund. Sec Taxation.
Telegraph companies. See Corporations.
Textbooks. See Education.
Threats to accuse of crime. See Criminal Law.
Toll bridges. See Bridges and Ilighways.
Town board. See Public OfTicers—town supervisors.
Town chairman. See Public Olficers.
Town chairman. See Public Oincers—county board.
Town clerk. See Public Officers.
Town supervisors. See Public Officers.
Town treasurer. Sec Public Officers.
Towns. See Municipal Corporations.
Trade regulations. See Commerce.
Trading stamp act. See Commerce.
Trading stamps. See Commerce.
Transient merchants. See Peddlers.
Transportation. See Words and Phrases.
Transportation of pupils. Sec Education.
Trustee of county asylum and poor board. See Public Officers—

poor commissioner.
Trustees of county institutions. See Public Officers—board of

trustees of county institutions.
Trusts. See Corporations.
Trusts and monopolies. See Commerce—trade regulations.

TUBERCULOSIS SANATORIUMS ' ,
Father of poor person affiictecl with tuberculosis is liable for

keep of child in county hospital 457
Indigent patient is admitted after investigation by county

judge 994
Indigent, patient—^state is charged with support and mainte

nance but must charge to county cost of clothing, medical
examination, etc 994

Superintendent of county sanatorium should be chosen as ex
officio secretary of board of trustees of county institutions.. 1077

Tuition. See University.
Uniformity clause. See Taxation.
Uniformity of taxation. See Constitutional Law.
Uniformity of taxation. See Taxation.
Union free high schools. Sec Education.
United States freight tax. See Taxation.
United States lands, See Public Lands.

UNIVERSITY
Tuition—nonresident student who can satisfy residence require

ments of 36.16 not liable 127

Wisconsin General Hospital—where employe of university, in
jured under circumstances entitling him to compensation is
sent to hospital, industrial commission may order payment
from general fund of state treasury of reasonable value of
such treatment 382

Funds of athletic council may be used for construction of addi
tion to stadium 596

Securities in which trust funds may be invested 716
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UNIVERSITY—Continued Page
Gold coupon notes of power company are not proper securities

for investment of trust funds 716
Board of regents need not purchase land described in ch. 536,

L. 1921, for amount therein named 951
Board of regents may not purchase land from member of board,. 984
Commercial fertilizer—statute requiring permit before mixed

culture of micro-organisms can be sold does not apply 1086

Vacancies. Sec Public OfTicers.
Vacations. See Civil Service.
Venue of prosecution. Sec Criminal Law.
Veto power. Sec Constitutional Law.
Village clerk. Sec Public Officers.
Villages. See Municipal Corporations.
Vocational education. See Education.
Vocational school board. Sec Public OfTicers—Aboard of industrial

education.
Volstead act. See -U U. S. Stats, at Large 305 to 323.
Water powers. See Corporations.
Weed commissioner. See Public Officers.

WEIGHTS AND MEASURES
Net contents are to be marked on crate or container of boxes of

berries 523
Standard liottles—bond given by manufacturer should be

without time limit 884

Wide sleigh law. See Bridges and Highways.
Willow River. See Navigable Waters.
Wisconsin general hospital. See Appropriations and Expenditures.
Wisconsin general hospital. See University.
Wisconsin Memorial Hospital. See memorial institutions.

WISCONSIN STATUTES
Option laws—resolution of county board extending terms of

super\'isors to three years is irrevocable 263
Statutes in general language do not apply to state 348
Statutes of state in force at time ch. 21, L. 1911, went into

effect, until abrogated by congress, remain in force in terri
tory jurisdiction over which was by that act ceded to U. S. 371

Laws passed since 1911 by slate are not in force in territory
iurisdicLion over which was by ch. 21, L. 1911, ceded to
U. S , 371

Bill 460, A., if enacted would amend present mothers' pension
statute; error in present statute discussed 436

Word village as used in 1454 means incorporated village by
force of 4972 (5) 440

Error in printing statutes because of wrong number of bill—
ciTcct upon legality - 485

Bill inadvertcnlly treated by house of origin as if concurred in
approved by governor and pul)lished as law, does not
become law 613

Provisions of ch. 24, L. 1921, relating to open season for black
bass in Trempealeau county, are controlling over general
provisions of ch. 264, L. 1921 673

Enactment sul)sequent thereto does not validate a thing unlaw
ful at time done 694

Sec. 4972 is not general statutory rule of construction but is
limited to construing revised statutes in which it is found.... 889

Repeal and re-enactment in substantially same words by same
act continue such statute in uninterrupted operation 993
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WISCONSIN STATUTES—Continued Page
Scope or meaning of statute is not changed by administrative

ofTiccr's rules or by his definitions 1064
Statute takes clTect day after publication if worded "upon pas

sage and publication" 1099
Same word may have difTcrent meanings when used in dilTerent

statutes or with reference to dilTcrent situations 1125

Women's hours of labor. Sec Labor.
Wood sawing machine—operation of machine bought prior to pas

sage of ch. 139, L. 1909, without safety devices required, is
violation of law where operator purchased it since law be
came effective 224

WORDS AND PHRASES
"Securities"-—beneficial debentures issued and sold by common

law trust are securities sold by company ̂ dthin meaning
of 17.53-18 81

"Insurance policy" defined 156
Premises—^dwelling room connected with bar room is part of

same liuilding 210
"Folio"—defined 210
"Adjournment"—in art. V, sec. 10. Const., means "final ad

journment" 256, 264, 298
"Freedom of the floor" of assembly covers that part of floor

which is resented to members of assembly during sessions.. 341
"Transportation" as used in liquor laws defined 399, 407
"Agricultural pursuit" defined 455
"Net profits for two years" in security law means net profits

for each of two years 569
"Transportation"—whether carrying in pocket constitutes, is

question of fact or intent 707
"Standing bar" as used in ch. 141, L. 1921, construed 769, 791
"Farm products"—definition in bonded warehouse act as it

rca.d when act was passed is controlling 898
"Next fiscal year"—in city means city fiscal year 903
"Nonintoxicaling liquors'* defined and discussed 907
"Condcnsary" and "cannery" popular terms, not technical 1064
"Indebtedness" has been "incurred" when order for goods has

been given and accepted 1084, 1125
"Accrued" defined 1125

WORKMEN'S COMPENSATION
Where employe of university, injured under circumstances en

titling him to compensation, is sent to Wisconsin General
Hospital, industrial commission as part of compensation
awarded may order payment from general fund of state
treasury of reasonable value of treatment 382

Industrial commission may adopt rule requiring employer to
make accident report 894

No penally is provided for violation of industrial commission
rule of procedure 894

Industrial commission rule of procedure need not be published.... 894
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