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OPINIONS

■  OF THE

Attorney-General

OF

WISCONSIN

VOL. IX

Bniuja—Puhhc Officers—Board of University Regents—Uni
versity—Board of regents of university are without authority
to bind state as principal in bond for return of military equip
ment loaned to university by federal government.

Officers of such board executing bond do not thereby incur
personal liability thereunder.

January 2, 1920.
Honorable M. E. McCaffrey, Secretary,

Board of Regents, University of Wisconsin.
Tou have submitted to this department a request for an

opinion as to the power and authority of the regents of the
university of Wisconsin to bind the state by the execution of a

"bond for safe-keeping of public animals, arms, uniforms,
equipment, and means of transportation issued to educational
institutions under section 47, national defense act of June 3
1916,"

the form of which bond has been given full consideration.
The situation is ruled by principles of law that may be con

sidered well settled. The rule is stated in 11 C. J. 994, sec.
23 (3):

"The regents or other governing officers of a state university
act as agents in behalf of the state when they enter into a
contract involving tlie expenditure of money of the state; and
their authority to bind the state is limited to the amount of the
legislative appropriations granted for such purpose."



Opinion of the ATTORNEY-GENERAii

The supreme court of Wisconsin has spoken upon the subject,
in the case of State v. Mills, 55 Wis. 229, 245:

"It cannot be said too emphatically, or repeated too often,
that the various boards of trustees and managers of the benevo
lent and penal institutions of the state have no power to contract
debts beyond tlic appropriations made by the legislature for
the support and operation of their respective institutions."

The question has been passed upon as well in other jurisdic
tions. In Jewell Nursery Company v. State, 56 N. W. (S. D.)
113, 114, it is said:

*  * When an appropriation is made by the legisla
ture for the coming year, that must be taken by such board
and those dealing with it as an authoritative expression of the
limit of the state's obligation to pay. If contracts are made in
excess of such limit, the legislature, and not the courts, must
be appealed to for relief."

And State v. McMillan, 96 N. W. (N. D.) 310, 317, quotes

from State v. Mills, supra^
In the more recent case of Moscow Hardware Co. v. Regents

of Vniversity of Idaho, 19 Idaho 420, 113 Pac. 731, 734, it was
said:

"* * * In entering into said contracts—that is, for the
construction of the agricultural building and the foundation of
the administration building—the Board of Regents had no au
thority to incur any indebtedness against the state which the
Board of Regents had not the funds to pay. They have no
authority Avhatever to incur any indebtedness against the state,
directly or indirectly, in the erection of university buildings
for which they have no funds to pay. They have no authority
to erect a building with the hope or expectation of thereafter
securing an appropriation from the Legislature or a recom
mendatory judgment from this court."

Ward V. Board of Regents, 138 Fed. 372, 374, contains this
language:

"* * * When a judgment is recovered against the board,
it may lawfully apply to its discharge any funds in its hands
not otherwise specihcally appropriated, and, in case no fund
exists for the purpose, it will be presumed that the Legislature
\vill discharge its duty by providing a fund to meet any liability
of the board that is thus judicially established."
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Applying the principles of the foregoing authorities to the
instant situation, we find it expressl}'- provided by sec. 36.15,
Stats.:

"All schools and colleges of the university shall, in their
respective departments and class exercises, be open mthout
distinction to students of both sexes; and all ablebodied male
students in whatever college therein may receive instruction
and discipline in military tactics, the requisite arms for which
shall be furnished by the state."

Sec. 20.39, subsec. (5), specifically provides:

"The university fimd income shall be applied to the support
of the university and the colleges and departments established,
or which shall hereafter be established in or connected with
the university; but the moneys from said fund shall be available
only as expressly appropriated therefrom by the legislature."

And as far as our investigation has extended, the only appro
priation made for military affairs is that found in see. 20.41,
subsec. 1, subd. (e) :

"All moneys received by each and every person as deposits
or payments for breakage, consumption and wear of laboratory
equipment, apparatus, and supplies, and for military suits,
shall be paid within one week after receipt into the university
fund income, and are appropriated therefrom as a revolving
appropriation for the purchase, care, use and repairs of such
cqiiipmcnt, ap])aratus, and supplies, or other purposes for
which such deposits or payments are made."

It seems clear, therefore, that the university is specifically
authorized to provide for military instruction. It is within
the general discretion of the board of regents to supply the
necessary equipment for that purpose, obtaining the same by
purchase or by rental, subject to the limitation, of course, that
it could not contract for purchase or rental in the absence of
an appropriation.

It is equally clear that they may receive personal property
as a gratuitous bailee, which is the relationship created by the
terms of the federal act (39 Stats, at Large 166), and to insure
the discharge of the duty implied by law, may without doubt
execute a bond, but such bond very clearly is valid in case
of loss arising thereunder, only to the extent that the legisla
ture has provided a fund for military expenditures.

:-V
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The conclusion seems clear, therefore, that the execution of
the bond in question by the board of regents would not operate
to bind or obligate the state thereunder, except in so far as it
would create a moral obligation, which under elementary rules
would be a sufficient consideration for the appropriation of
moneys by the legislature.
How far the sureties upon the bond are bound suggests an

interesting question upon which you have not asked an opin
ion. The rule is laid do-wn in text writers and cases:

ti# * # That the principal is under a partial incapacity to
contract does not ordinarily prevent his guarantor or surety
from becoming bound. In fact the incompetency of the princi
pal may be the very reason for requiring the undertaking of
a guanintor or surety." Spencer on Suretyship, ch. Ill, p. 29.

A further question which you suggest, as to whether the
board of regents become personally responsible upon the exe
cution of such a contract, is ruled in the negative.
Mechem on Public Officers, sees. 805, 806, 807, and as stated in

816:

seems to be that the officer can only

be held liable upon the contract itself in those cases in which
he has used apt words to bind himself, or has expressly pledged
his personal responsibility, or in which the credit was given to
him personally."

While the questions involved are not entirely free from
doubt, it would seem that under the circumstances the execu
tion of the bond in question did not bind the state; that probably
sureties are asked for by reason of that fact, as ordinarily it
would be assumed that if the state were bound, its responsibility
would be ample to cover any loss or damage arising and there
would be no occasion for requesting the signatures of sureties.
The freedom from personal liability seems, as stated, well
settled.
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Counties—Puhlw Officers—County Highway Commissioner—

In ascertaining minimum salary of county highway commissioner
amount to be expended for trunk line construction should be

included and maintenance expenditures should be excluded.

January 5, 1920.

Wisconsin Highway Commission.

Under date of December 31, 1919, you have submitted two

questions relative to the minimum salary of a county highway
commissioner:

1. Should expenditures for maintenance be considered as a
basis for determining the minimum salary of a county highway

commissioner ?

2. Should expenditures to be made the ensuing year for new

construction of tlie trunk liighway system with federal aid be
taken into account in any case in fixing his salary?
The statute provides:

(<* « * salary of the county highway commissioner,

upon reelection, shall be fixed annually by the county board at
not less than six hundred in counties doing less than fifteen
thousand dollars worth of work the succeeding year; at not less
than nine hundred in counties doing between fifteen thousand
and fifty thousand dollars worth of work the succeeding year;
and at not less than twelve hundred in counties doing more than
fifty thousand dollars worth of work the succeeding year. The
amount of work used as a basis for fixing minimum salary shall
be the amount of actual new construction contemplated the
following year." Sec. ISllm—6, subsee. 2, subd. (b).

It is quite evident that the first question must be answered
in the negative. Nothing but new construction, strictly speaking,
is to be taken into account in determining the minimum salary
of that officer. The words of the statute make this as plain
as possible.

The answer to the second question is by no means free from
doubt, although it would hardly seem necessary to raise the
question in view of the present high level of wages and salaries.
It is not to be expected that a man competent to fully discharge
the duties of a highway commissioner can be obtained at a
salary less than $1,200 per year. However, I am of the opinion
that the money which it has been decided to expend upon fed
eral aid within the county during the ensuing year should be

•A-:

* " -
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taken into account. When such work has been decided upon,
it is made the duty of the county board to provide the funds
necessary to meet the county's share of the contemplated ex
penditure. Subsee. 5, sec. 1315. The work is to be done within
the county. Funds so raised by the county fall literally within
the language of the statute. They go to make up the fund
needed to pay for the "actual new construction work contem
plated the following year."

Bridges and Highways—Munici'pal Corporations—All cities
and villages are required by law to maintain bridges in streets
and higliways. Exceptions may exist but none is known.

Januai-y 5, 1920.
Wisconsin Highway Commission.

You ask to be advised what cities and villages of tliis state are
required to maintain their own bridges witliin the meaning of
subsec. 8, sec. 1319, Stats.

Said section gives to towns power to compel the county under
stated conditions and circumstances to grant aid in the con
struction of highway bridges, and to levy a county tax to defray
the county's share of the expense entailed by such construction.
Subsec. 8 of said section contains an exception or reservation
in favor of cities and villages as follows:

"Nothing herein contained shall authori;ic the levy of any
tax upon the property in any city or incorporated village re
quired by law to maintain its own bridges."

The general law for the incorporation and government of
villages and the general city charter law require villages and
cities to provide necessary highway bridges, and make them
liable for damages which may result to any person or his prop
erty by reason of the insnfSeieucy or want of repair of any
bridge.
In Battles v. Doll, 113 Wis. 257, the court, after reviewing

the provisions of statute which indicate plainly that villages
are required to build and maintain bridges, said, 362-363:

*  * These several provisions seem quite clearly to
thrust the obligation of building and of keeping up the bridges
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witliin their limits upon villages generally, although there may
be those acting under special charters who do not have to carry
the burden."

What was there said as to villages applies equally to cities,
I know of no exception to the rule which requires villages and
cities to maintain the public streets and highways therein in
passable condition. I very much doubt that there is any ex
ception to the rule. If there be an exception, it is due to very
unusual charter provision. It would require great labor to
examine all of the special city and village charters. The
practical way is to proceed according to the general rule until
the question is raised of its applicability to some particular city
or village. When the question is so raised, its answer will de
pend upon the provisions of the particular city or village
charter involved.

Corporations—Ch. 681, Laws 1919, relating to nonpar value
stock, not applicable to public service corporation.

January 5, 1920.

Honorable Merlin Hull,

Secretary of State.

On January 3 you submitted to me a letter from Van Dyke,
Shaw, Muskat & Van Dyke, a copy of a letter from the railroad
commission, and a memorandum, all bearing on the question
of whether or not ch. 681, laws of 1919, applies to the stock of
public service corporations. You inquire, if in my opinion
said chapter was intended to apply to stock of public service
corporations.

Ch. 681, laws of 1919, is a general law authorizing corporations
to issue shares of stock without any nominal or par value.

Sees. 1753—5 to 1753—22, both inclusive, relate to the stock

of public service corporations only and is in the nature of a
special provision relating to a special subject.

It is a rule of law that where there is in the same statute

a particular enactment relating to a special subject and also a
general one which in its most comprehensive sense would in
clude what is embraced in the former, the particular enactment
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must be operative and the general enactment must be taken to

affect only such cases within its general language as written
within the provisions of the particular enactment. Felt v. Felt,
19 Wis. im ■ State v. llohe, 106 Wis. 411.

It is also a rule of statutory construction that a later statute,
general in its terms and not expressly repealing a prior special
statute, will ordinarily not affect the special provisions of
such earlier statute. The earlier act remains in force unless

it is manifestly inconsistent with or repugnant to the later one,
or unless some express notice is taken of the former act in the

later one which plainly indicates an intention to abrogate it,
and where there are two affirmative statutes one will not repeal
the other if both can stand together. State v. Public Latid Com
missioners, 106 Wis. 584; Jancsvillc v. Markoe, 18 Wis. 350;
Stale ex rcl. v. Tomahawk Common Council, 96 Wis. 73; At
torney General ex rcl. Taylor v. Brown, 1 Wis. 513; Attorney
General v. Railroad Companies, 35 Wis.- 425; Walworth County
V. Whitewater, 17 Wis. 193; Mead v. Bagnall, 15 Wis. 156; Gym
nastic Association v. Milwaukee, 129 Wis. 429.

Repeals or amendments by implication are not favored, and
it is held that acts directed to a special subject are generally to
be given effect rather than a general act. Chippewa S F. Im
provement Co. V. Railroad Commission, 165 Wis. 105; Gymnastic
Association v. Milwaukee, 129 Wis. 429.
Applying the rules of construction above set forth, it must be

held thaf inasmuch as the law regulating the issuance of stock
of public utilities can stand alone and since it has to do with
the particular subject, I can come to no other conclusion than
that ch. 631, laws of 1919, does not apply to the stock of public
service corporations.

Public Officers—National Guard—Officer in national guard
while guard is not in federal service, not a federal officer.

January 6, 1920.
0. J. Fai-ge,

District Attorney,
Ladysmith, Wisconsin.

In your favor of January 2 you ask to be advised whether
the agricultural agent for Rusk county can, while in the employ
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of the county as sneh agent, legally accept and fulfill the duties
of captain of a cavalry troop of the Wisconsin national guard; " -

See. 3, art. XIII, Wis. Const., provides:

"No member of congress, nor any person holding any office
of profit or trust under the United States * * * shall be
eligible to any office of trust, profit or honor in this state."

Under this provision a captain of cavalry troop of the Wis
consin national guard, while in the service of the United States,
is not eligible to hold any office in the county. .

However, if the national guard, of which the cavalry troop
is a part, is not in the service of the United States then the
captain of such troop is not a federal officer.
The act of June 3, 1916, 39 Stats, at Large 166, provides:

Army of the United States shall consist of
the Regular Army, the Voluntary Army, the Officers' Reserve
Corps, the Enlisted Reserve Corps, tlie National Guard while in
the service of the United States, and such other land forces
as are now oi- may hereafter be authorized by law."

I do not understand that the cavalry troop to which you refer
is now in the service of the United States and, in fact, the ad

jutant general of Wi.sconsin informs rae that it is not.
Therefore the captain to whom you refer is eligible to the

office of agricultural agent for Rusk county until such time as
the national guard is called into the service of the United States.
A captain in the national guard is not a federal officer so

long as he is not assigned to duty in the seiwice of the United
States, and he is not so assigned to duty iu the service of the
United States until the national guard of which he is a part
is called into the service of the United States. People v. Duane,

121 N. Y. 367.

Criminal Law—Lotteries—Valuable consideration for right

to guess necessary to constitute lottery scheme.

January 6, 1920.

Roman Heilman,

District Attorney,

Madison, Wisconsin.
I am in receipt of your favor of December 30, in which you

enclose a letter from Attorney E. C. Smith of Seymour, Wis-
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consin, with which be forwarded to you clippiug from page 7
of some issue of the and a coupon.

I assume the only question involved is Whether or not the
coupon and advertisement contained in the constitute a

lottery.

-  The coupon has on it four numbers under Series CCC and
provides:

"The — — will give away absolutely free ten thousand
dollars in cash to holders of the gift coupons. This coupon
gives you four chances to win. All you have to do is to save this
coupon and watch the for winning numbers. No work,
no guessing—just be lucky."

On the reverse of the card it provides that each day certain

numbers will be published in the and that the winning
numbers will be chosen by prominent people; and should one
of the numbers on the gift coupon be called for they ask that

it should be brought to the office of the paper, where the person
will be paid the cash value of the number.

It is e.Kprcssly provided on the reverse side of the card as
follows:

"If jmu cannot get a copy of the phone and ask for
the circulation department, or you may see the files in
the business office, ground floor, the — Building."

In the advertisement it is provided as follows:

"No work to do—just be lucky.
"Not necessary to buy anything—not even a newspaper.
"You can see winning numbers daily in the files of the

business office or at the public library."
'(

So far as the coupon is concerned, and the clipping from
the n'^wspaper and the letter of Mr. Smith, there is no intima
tion whatever that there is some valuable consideration to be

given for the coupon, or that there is any valuable consideration
paid for the chance to obtain a prize.
Mr. Smith does not state in what manner or by what process

the coupons are distributed.

In the absence of some showing that there has been a valuable
consideration given for the chance to obtain a prize the act of
issuing the coupon or the publication does not constitute a lottery.
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The advertisement even states that it is not necessary'to buy
a newspaper.

Therefore, if the holder of the coupon has not parted with
some consideration, some money or other thing of value, the
scheme does not constitute a lottery.

"A lottery is a species of gaming which may be defined as a
scheme for the distribution of prices by chance among persons
who have paid, or agreed to pay a valuable consideration for
the chance to obtain a prize." 25 Cyc. 1633, 1634, 1635 and
eases therein cited.

If the coupon is obtained without money, without considera
tion or without the rendering of services, or some form of a

valuable consideration, the scheme merely constitutes a method
for the distribution of a gratuitous gift.

If there was a consideration here for the sale of the chance

or for the receipt of the coupon, which constitutes evidence of

a chance, a lottery perhaps might be shown.
If, in order to receive the coupon, it is necessary for one to

purchase a newspaper, in such case it might be held a lottery
scheme. Hall v. McWilliom, 85 L. T. Eep. 239.
In the absence of some such showing or showing of the passing

of the consideration for the coupon, the scheme has not all the

elements of a lottery.

Newspapers—Official Publications—Taxaiion—Tax Sales—

Effect of change of name, of ownership and of language of
newspaper upon its eligibility to publish tax sale notice, dis

cussed.

January 6, 1920.

A. N. Whiting,

District Attornexj,

Antigo, Wisconsin.
On December 24, 1919, VIII Op. Atty. Gen. 869, you were

furnished an opinion as to the eligibility of the Antigo Herald
to publish the delinquent tax sale notice. You now submit

additional facts and ask to be further advised in this matter.

You say that it is important that a qualified newspaper be
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designated because if one not eligible obtains this advertising

the sale may be attacked for want of proper publication of the
notice of sale. It is also important for the reason that an illegal
designation by the county treasurer subjects him to a heavy

forfeiture. The county treasurer is required, by sec. 1130, Stats.,

to make a list of lands delinquent for taxes and to publish the
same in connection with a notice that the land, or enough thereof,

will be sold to pay the delinquent taxes, interest and charges
thereon. Such list and notice must be

"published in a newspaper printed in his county, if there be
one, and if there be none, then in -a newspaper printed in an
adjoining county, * » * once in each week for four suc
cessive weeks prior to said second Tuesday in June; * * *
but it shall be unlawful for any county treasurer to publish such
statement and notice in any newspaper in his county that has
not been regularly and continuously published in such county
once in each calendar week for at least two years immediately
before the date of such notice, if there be a newspaper which
has .been so published in such county; and any county treasurer
who shall violate the provisions of this section shall forfeit a
sum equal to the fees allowed by law for such publications, to
be sued for and recovered in a civil action * * *. And it
is hereby made the duty of the district attorney of the proper
county, on complaint being made, to prosecute such action."
See. 1130, Stats.

In addition to the facts first given, your letter of January
3, 1920, states that the present publishers of the Antigo Herald
are publishing under some agreement with Ed. Goebel which
permits them to use the name "Antigo Herold." lilr. Goebel,
the former publisher of the Antigo Herold, is now publishing
a paper under the name of "Antigo Banner," which last named
paper, I understand, is in the German language and goes to the

subscribers who were formerly receiving the paper he published
under the name of "Antigo Herold." You do not state which
of the two current newspapers. enjo.ys the mailing privileges
under which the former "Antigo Herold" was distributed. Nor

do you state which one of the present publishers is carrying out
the contracts which existed at the time these changes took place.
At that time, undoubtedly, there were subscriptions paid in
advance and it is highly significant which of these present
publishers is supplying newspapers on those prepaid subscrip
tions.
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Has Mr, Goebcl continued to mail his publication published

under a new name to the same patrons that he mailed the Antigo
Herold to? Did the publishers of the Antigo Horold take over
Mr. Goebel's subscription list and his subscription contracts,
and advertising contracts? And did they acquire his printing
establishment? The exact agreement or contract between

Goebel or the publishers of the Antigo Herold must be learned
from the contract itself. It is apparent that many facts not

before me enter into the determination of your question.
It is apparent, as you say, that the Antigo Herold and the

Antigo Banner are two separate newspapers and ai;e not both
entitled to the benefit of the former publication of the Antigo
Herold in qualifying as publisher of the delinquent tax sale
notice. One of these publications is a new newspaper. In
determining this question it is the newspaper and not the name
which governs. The newspaper is the substantial thing; the
name only serves to identify or designate it.
It was held in Reimer v. Ncxvell, 49 N. W. 865, that the change

in the name of the newspaper from "Daily Minnesota Tribune"
to "Minneapolis Daily Tribune" without other change made
in the paper was to be disregarded in the matter of its eligibility
to publish legal notices, and that the paper continued to be the
same publication notwithstanding such change in its name.
The same ruling was made in Norton v. Duluth, 56 N. W. 80,
where the name of the newspaper was changed from "Daily
Short Line" to "The Commonwealth." InTV'ymfl?i. v. Baker

et al., 86 N. "W. 432, it was held that the eligibility of a news
paper to publish legal notices was not affected by a change of
the publisher or proprietor. The publisher there in question
went through bankruptcy and for a time the paper was pub
lished by a receiver and later by a new owner.
Looking at the substance rather than the form, it would

seem, from the facts which have been submitted to me, that Mr.
Goebel continues to publish the same new.spaper that he formerly
published and that the publishers of the "Antigo Herold"
acquired nothing from him except the name "Herold" which
they are using with modified spelling. Of course the word
"Antigo" belongs to everyone with the right to use the same with
entire freedom.

It is my opinion that the county treasurer, while not vested
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with judicial po-\vcr to deteimine absolutely the eligibility of
a newspaper, has authority to inquire into the facts and is in
duty bound to do so, and that his determination as to the eligibil
ity of a newspaper could not be disturbed except it be clearly
wrong. He has a wide discretion in the matter. In case of
doubt he should declare a newspaper ineligible and thus protect
himself personally and avoid any question as to the sufSciency
of the notice of tax sale.

Counties-^Labor—Minors—Munici'pal Coriwraiions — Child
Labor Law—Cities, villages, counties subject generally to child
labor law.

January 7, 1920.
Industrial Commission.

In your letter of December 31 you inquire:

''Does the child labor law apply to cities, villages, counties,
etc. as employers ?''

Your question is rather general in its nature, and the child
labor law is rather a lengthy and detailed law, and, therefore, in
the absence of some specific question, I shall not analyze the law,
as that would involve perhaps an unnecessary amount of labor.
However, generally speaking, beg to advise, that the child

labor law is applicable to cities, villages and counties.
Under sec. 1728—1 the term "employer" includes a cor

poration as well as

other person having control or custody of any employment or
place of employment."

It is my opinion that a city, village and county is a corpora
tion within the meaning of this statute. 1 Thompson on Cor
porations, sec. 1.
The child labor law was enacted under the police power of

the legislature. The automobile licensing law was likewise en
acted under the police power of the legislature. In an opinion
rendered by my predecessor on January 31, 1918, VII Op. Atty.
Gen. 71, it was held that the automobile licensing law applied to
cities ex'cept as expressly exempted from the law, or some part
thereof.
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There is, therefore, every reason to hold that a city, village
and county is subject generally to the child labor law on the
same theory that a municipality is subject to other police regula
tions made by the legislature unless expressly excepted or ex
empted.

There is no reason to hold that a city, village or county en
gaged in an undertaking in a proprietary capacity should not be
subject to the child labor law generally so far as the same may
be applicable to specific cases.

Labor—Minors—Child Labor—Judge may not issue labor per
mit unless there is a person who is willing to give such child work.

Mothers' Pensions—Widow cannot receive mothers' pension

and at same time receive aid from city in which she lives.

January 8, 1920.

Frank C. Meyer,
District Attorney,

Lancaster, Wisconsin.

In your letter of January 6 you state that a widow, with a
daughter who will be fourteen in February, 1920, applied in
December for aid under the widows' pension law; that the
daughter in this case is attending school, being in the eighth
grade of the Lancaster schools; that there is no opening for a
girl of her age in your community; that the county judge desires
an opinion from the attorney general whether, under said facts,
aid can be granted, and, if granted, whether it can be continued
after the daughter reaches the age of fourteen years.

Subsee. (5), sec. 573/ as amended by eh. 308, laws of 1919,
contains the following:

''Aid for dependent children shall only be granted upon the
following conditions: There must be one or more children living
with or dependent upon the mother or grandparents or person
having the care and custody of such children, one or more of
whom shall be under the age of fourteen or between the ages
of fourteen and sixteen and unable to secure a peimiit to work."
Renumbered to sec. 48.33, subsec. (5), Stats., by ch. 614, Laws
1919.

The girl in question is under fourteen years and therefore
is within the age limit of the statute. The question confronts
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us whether the fact that there is no work for her in your com
munity is ill comiilianee with the statute when it says that she
must be "unable to secure a permit to work." You will note

that sec. 1728fl—3 gives the data which must be filed with the

application for the permit before a permit can be granted. In
par. (3), snbsec. 2, it provides that one of the records or papers
required to be filed with the application is:

"A letter written on such regular letterhead or other busi
ngs paper used by the person, stating the intention of such
person, Ann or corporation to employ such child, and signed
by such person, firm or corporation, or by some one duly au
thorized by them."

It thus clearly appears that if there is no work tor her to
secure she cannot comply with this provision of the statute and
therefore cannot secure a permit to work. The daughter of
this widow is therefore a child under fourteen years of age and
unable to secure a permit to work. It is a case not only within
the letter but also the spirit of the law. This is true after the
daughter becomes fourteen years of age and before she is sixteen,
and for that reason the same principle will apply until the
daughter is sixteen years of age.

You also state that in another case a widow is seriously
afflicted with cancer and has one daughter under the age of
fourteen 5 that the widow has applied for aid, was under the
widows' pension act, and was granted aid in the sum of $15.00
per month. That the que.stion has been asked whether the city
of Lancaster, primarily ehargekble with the support of the
widow, can give further aid to her without prejudice to the
granting of aid under the widows' pension law.
In subsec. 6 , see. 573/, Wis. Stats. 1917 (sec. 48.33, subsec.

(6), Stats.), which is part of the statute providing for the
mothers' pension act, it is expressly provided:

"* * * Such aid shall be the only form of public assistance
granted to the family and no aid shall continue longer than one
year without reinve.stigation."

I see no escape from the conclusion that if aid is granted to
this widow by the city of Lancaster, it would bar any further
aid to the widow under the mothers' pension act, as the aid.
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under that act can only be granted if no other public aid is given
to her.

Courts—Minors—Industrial School for Girls—Court of record

has power to sentence female under age of 18 to industrial school
for girls for vagrancy or incorrigibility and viciousiiess which
require it.

January 8, 1920.

0. J. Smith,

District Attorney,

Viroqua, Wisconsin.

In your letter of January 7 you inquire whether a girl under
the age of 18 years may be sent to the industrial school for girls
on complaint and proof satisfying the court that she is a vagrant
or so incorrigible and vicious that a due regard for the morals

and welfare of such girl manifestly requires that she be coin-

mitted to said school. You refer me to sec. 4966, Wis. Stats.

1917, and especially to subsecs. 2 and 3 thereof. The ambiguity

that was present in said sec. 4966 has been removed by ch. 614,
laws of 1919. See. 4966 has been renumbered and is now 48.15.

Subsec. (2) thereof, as amended, reads as follows:

"The courts of record of this state .may, in their discretion,
commit to one of the industrial schools of this state any male
child between the ages of eight and seventeen years, or any
female child under the age of eighteen, having a legal residence
in the county who, upon complaint and due proof, is found to
be a vagrant or so incorrigible and vicious that a due regard
for the morals and welfare of such child mai^jfestly requires
that it .shall be committed to said school."

In view of this provision your question must be answered in

the affirmative.

Public Officers—Real estate brokers' board is an administra
tive body and must grant brokers' license upon showing made

by applicant.
January 9, 1920.

Wisconsin Real Estate Brokers' Board.

I have your favor of January 5, in which you state you desire

to be advised as to the interpretation of ch. 656, laws of 1919,
with respect to two provisions thereof.

2—A. G.
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First, as to whetlier or not your board can require a broker
to maintain an office and have the same designated by a sign
or otberwise.

It is my opinion that the board has no such power. The stat
ute does not grant such power and the board, being a creature
of the legislature, has only the powers expressly conferred upon
it.

Under subsec. (11), par. (c), sec. 1636—225, Stats,, a broker
in his application for a license must give the place, or places
of business, including a town, village or city, the street number
and the county where the business is to be conducted, and the
manner in which such place of business is designated.

This only means that he is to designate, in his application,
the town, city or village, and the county where he intends to
engage in business, and the street niunber and manner of
designation of place of business, if any.

Scarcely any towns and few villages have their streets num
bered, and many cities do not have their streets numbered, and
many of such municipalities do not even have names for their
streets, and clearly, the applicant cannot designate that which
is not, and which may never be, particularly where he has no
control thereof.

However, if an applicant has a designation for his place of
business he should set forth the manner in which such place of
business is designated in the application, but if he has no such
designation there is nothing in the law that authorizes the board
to compel him to name or number a street, or erect a sign or other
wise placard his place of business.
You also ask to be advised as to the interpretation of the

following provision contained in subsec. (5) of said section: viz.,
<'# * * Licenses shall be granted only to persons who are

trustworthy and competent to transact the business of a real
estate broker or a real estate salesman in such manner as to
safeguard the interests of the public, and only after satisfactory
proof thereof has been presented to the board."

It is quite difficult to add clarity to this provision of the law.
The applicant for a license must set forth certain facts under

subsec. (11). If upon the face of such application there is some
fact which shows that the applicant is not trustworthy and
competent to transact the business of a real estate broker or
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salesman in a manner to safeguard the interests of the public,

then the board should deny the license. If upon the face of

such application there is a proper showing, then the board has
no authority to deny a license.

The action of the board on each applicant will stand or fall
according to the facts contained in the application. If there
is nothing in the application to show that the applicant is not
trustworthy or competent it is my opinion that the board has
no authority to deny the applicant a license. It is true, how
ever, that the board, under par. (e) of said subsec. (11), may
require such information from the applicant as may be reason
ably necessary for them to determine the trustworthiness of
each applicant, as well as the competency of the applicant to
transact the business of a real estate broker or salesman as to

safeguard the interests of the public.
I find nothing in said ch. 656 which authorizes the board to

go outside of the application and the record thus made up under
said subsec. (11).
The power of the board to grant license is a ministerial duty,

and if the application shows upon its face all the essential facts

provided for in pars, (a), (b), (c), (d) and (e), subsec. (11),
and if such application is verified as provided in subsec. (12),
license should be granted as hereinafter stated.
The investigation provided for in said subsec. (12) is only

the investigation with respect to such application and the word
"investigation" does not refer to an investigation outside of
the record so made up.

If the application shows all the essential facts as may be re-
quii'cd by subsec. (11) and if it is verified as provided for in
said subsec. (12), the only duty the board then has to perform
is to issue the license if from such application it is found that
the applicant is

"trustworthy and competent to transact the business of a real
estate broker or real estate salesman in such manner as to safe
guard the interests of the public."

Under par. (e), subsec. (11), the board can require the ap
plicant to furnish such information as may be reasonable in
order for the board to determine the trustworthiness and com

petency of the applicant, and such information is to be furnished
by the applicant.
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Hence it follows that the board cannot act arbitrarily or deny
an applicant a license eitlicr from whim, or from caprice, mis
taken judgment, or for any other reason than that the applicant
is not trustworthy and is not competent as shown by such
application.

The trustworthiness and competency of an applicant is to
be determined from facts as of the date of the application, or
from facts having such proximity to such time as it may be
reasonable to presume or as it may follow as a matter of course
that such facts continue to exist to the date of the application
affecting the trustworthiness and competency of the applicant.
Remote facts showing the unworthiness or ineompeteney of

the applicant so far removed from the date of the application
as to permit the indulgence of a presumption of regeneration
of the applicant should not be taken into account, for it is very
possible for men to have been redeemed, regenerated and re
formed with respect to their worthiness and competency to
engage in the real estate brokers' business.

I note that subsec. (24) provides tliat the action of the
board in refusing to grant a license is subject to review by
certiorari.

This clearly is not an exclusive remedy, and besides such a
remedy would be futile and ineffectual and therefore the right
to bring a mandamus action is not prohibited, and the remedy
for a review of the board's action in refusing to grant a license
to be potential must be by mandamus.
To review an order revoking a license, of course the form of

action is certiorari. It is my opinion that subsec. (24) only
recognizes the riglit of action which existed wthout such express
recognition. State ex rel. Winchell v. Circuit Court, 116 Wis.
253.

Permit me also to suggest that the construction I have given
with respect to the power of the board must be the construction

that should prevail, cl.se there is grave doubt in my mind of
the constitutionality of the act.
The "due process of law" provision of the federal constitution

protects every man in his property, his business and his calling,
and I doubt very much if a law would be constitutional if it
granted power to an administrative board to deny the pursuit
of a lawful calling or occupation unless there is proper machinery
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set up for the purpose of giving such person an opportunity to
have his rights adjudicated, first by the quasi judicial body
and then by judicial determination.
Ch. 656 affords no machinery to the applicant, and the board

is not authorized to set up a form of procedure of their own
making. Besides, it is a familiar rule of law that where ad
ministrative functions are granted to a board such board has no
power of investigation and possesses no discretion and is re
quired to act when a proper showing is made as expressly pro
vided by law.

PuUic Health — Maternitij Homes — Public Officers — State
board of health has no discretion in issuing license for mater

nity home if applicant complies with conditions of statute.

January 12, 1920.

State Board op Health.

I have your letter of December 31, in which you state that
under the provisions of sec. 1542p, Stats. 1917, you have
licensed the. Orphan and Rescue Home Association of Green
Bay to conduct a maternity hospital at 218 South Broadway,
Grecji Bay, the license being issued in the name of Mrs. Matilda
Franklin, who has charge of the maternity work, and that her
application for a license for 1920 failed to have the approval of
the health officer of Green Bay. You desire to be advised
whether or not you are authorized to issue a license under the
circumstances.

Beg to advise that sec. 1542p was amended by ch. 616, laws
of 1919, and is now sec. 58.04 and provides that every individual,
etc., owning, etc., an institution or home for the boarding or
sheltering of children, etc., or

"maternity home or other place for the reception, care and treat
ment of pregnant women"

must obtain an annual license which shall be issued by your

board without fee and is not transferable, and expires on Decem
ber 31 next following the issuing thereof, and that your board
may revoke any such license for a reasonable cause.
The applicant for such license must, in the application, state
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the name and address of the licensee, the specific location of the
building used, the number of inmates which may be boarded
there at any one time, and the application "shall be approved
by the local health officer."

The state board of health acting hereunder is an administra
tive body and possesses no other authority than that expressly
provided by statute, and if the application sets forth all the
information, and if it is approved by the local health oflScer,
then the only duty your board has to perform is to graiit the
license, but if the application does not show all the facts re
quired, and is not approved by the local health officer, the
board should not grant the license.
In either case the board has no discretion either to refuse a

license or grant a license, and its power is expressly limited by
statute.

I need not go into the reasons for so holding inasmuch as this
department has repeatedly held that where a function performed
by the state officer is administrative the state offieial oannot ex
ercise any discretion. This was recently held to be the rule with
respect to detective agencies' licenses (VIII Op. Atty. Gen.
827) and real estate brokers' licenses.*

In the absence of the local health officer's approval of the
application the license cannot be issued.
If the local health officer approves of the application, and it

is otherwise regular, then the board should grant the license.
If the facts set forth in the correspondence submitted to me

should continue to prevail after the issuing of a license, then
the board has authority to revoke the license, or rather, it has
authority to revoke a license "for a reasonable cause."

Military Service — FuUic Oncers— Federal Oj^icer—Officer
in reserve coi'ps not a federal officer under state constitution.
Person so assigned is merely given status showing military rank
and dignity, though called a major.

January 13, 1920.
Honorable Edward Nordman, Director,

Division of Markets.
In your letter of January 9, received yesterday, you request

to be informed whether or not an employe in your department

* Page 17 of this. volume.
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appointed under civil service may accept an appointment as
major in the aviation section, signal officers' reserve corps of

the United States army.
You submit therewith a "Memorandum of Information Con

cerning Officers' Reserve Corps" which purports to be a com
munication from P. C. Harris, the adjutant general of the

United States army, dated January 2, 1920.
In the first paragraph of that communication I find tMs

provision;

"The present policy governing the selection and appointment
of members of the Officers' Reserve Corps contemplates the estab
lishment of a competent Reserve Commissioned Personnel, the
individual members of which will be qualified to perform fully
the duties of their respective grades when ordered into active
service in case of emergency."

The sixth paragraph tlicrcof provides as follows:

"In time of actual or threatened hostilities the President may
order a reserve corps officer to active duty with any of the

"military forces of the United States. They will not be called to
active duty during the present emergency. In time of peace,
they may be called to duty for fifteen days only in any calendar
year, unless individual consent in advance for a longer period
is obtained. Mileage at the prescribed rate and compensation
at the rate for the corresponding grade in the Regular Army
will be paid while on active duty. There is no provision for
pay while on inactive status."

You are advised that sec. 3, art. XIII, "Wis. Const., provides:

"No member of congress, nor any person holding any office of
profit or trust under the United States # * * shall be
eligible to any office of trust, profit or honor in this state."

The question at the outset that presents itself is whether
or not a person assigned to the officers' reserve corps with the
rank of major is an officer under the United States.

In raj' opinion, a person assigned to the officers' reserve corps
with the rank of major is not an officer within the meaning of
our constitution.

The case of People v. Duanc, 121 N. Y. 367, presents what in
my opinion is a decisive rule with respect to the question at
hand. In that case an officer in the Civil War, after reaching

the age of sixty-four years, was retired from active service and
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placed upon the retired list with the actual rank held by him
at the date of his retirement, with pay. He was entitled to
wear the uniform of his rank and his name was continued to

be borne on the army register and subject to the rules and
articles of war and to trial by general court martial, and even

constituted a part of the army of the United States. The
person under discussion in that case did hold an office under

the United States prior to his retirement with the rank of

brigadier general; that is, he was chief of engineers with the

rank of brigadier general. The court held in elfect that a person
having the title of brigadier general without being assigned

to some line of duty and occupjdng some position of authority
which he might exercise in behalf of the government as such

was not an officer. The designation of brigadier geiieral was
only descriptive of his military rank and dignity.
I find that under the act of June 3, 1916, cli. 134, 39 Stats, at

Large 189, the officers' reserve corps is a part of the army of

the United States.

The same is true in the Diiane case, for the court states that

the defendant Duane was a member of the army as constituted
by the federal statutes and that he was subject to be assigned to
duty by the president and congress. The court further states:

"* * * That may be so, and when such assignment is made
he may then hold a federal office" (p. 375).

All that was said with respect to the Duane case might be said
with respect to the question you present, and the final conclusion
is that even though a person is appointed to the officers' reserve

corps with the rank of major, nevertheless he is not a federal
officer and the designation of the title major is only a designa
tion of his military rank and dignity.

Clearly a person in the officers' reserve corps while not

assigned to duty by the United States is not holding an office
within the terms of our constitutional provision and he is only

.i assigned to the army with the rank as may be designated,
i.v- Ton will note from that part of the adjutant general's com

munication which I have quoted that officers in the reserve corps
will not be called to active duty during the present emergency
and are only subject to the order for active duty by the president
in time of actual or threatened hostilities, though in time of
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peace tliey may be called to duty for fifteen days only in any

one year.

However, there is nothing in the adjutant general's com

munication which suggests that even in peace time when called
to duty such person will hold any position of office or trust.
However, if, during such fifteen days or if by order of the

president, called into the service and assigned to some office of

profit or trust in the army, then such person would not be

qualified to hold an oflice in this state.

But it must be noted that by reason of the mere calling into

service, cither for the fifteen days or in ease of hostilities, until

the person is assigned to an office, even though designated as

a major, he will not be holding an office under the United States.
I assume, however, that in case of actual or threatened hostilities,

if an officer in the reserve corps is ordered to active duty, he
then, no doubt, would be assigned to some office with the desig
nated rank, and I also assume that in all probability in peace

time, if called to duty for fifteen days, there might be no assign
ment to any office though, under the call, he may bear a title
showing his rank.

My conclusion therefore is that if Mr. Reis, an employe in
your department, chooses to enter the officers' reserve corps with
the rank of major, he will continue to be eligible to hold his
office in your department so long as lie is not assigned to active
duty in the United States army by the order of the president in
time of actual or Ihreatened hostilities, and in time of peace
when called to duty, so long as he is not assigned to some position
or office during the fifteen days' call; and that the selection and

appointment of members of the officers' reserve corps does not
contemplate the creation of a federal office "but merely contem

plates the establishment of a competent reserve commissioned
p' ersonnel holding a military rank descriptive of "military rank
and dignit3^''
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Real Estate Licenses—^Attorney engaged in real estate busi

ness not exempt under real estate license provisions.

January 14, 1920.
Roman Heilman,

District Attorney,

Madison, Wisconsin.
Ill your letter of January 8 you inquire whether or not ch.

656, laws of 1919, relating to brokers' licenses, applies to at
torneys who now and then collect rentals and charge a commis

sion for negotiating a loan or turn a real estate deal on a com
mission basis.

Subsec. (2), sec. 1636—225 in pars. (a\ (b), and (c) defines
a "real estate broker."

Under subsec. (3) of said section it is provided that the term
"real estate broker" does not include those defined in pars,
(a), (b), and (c) thereof.

An attorney who collects rents or negotiates a real estate
transaction, or negotiates loans in the course of litigation or
in connection with receivers, trustees, administrators, executors,
guardians, or any other person appoiiited by or acting under
the judgment or order of any court, or acting as attorney for
a bank, trust company, building and loan association, or land
mortgage or farm loan association when engaged in the trans
action of business within the scope of their corporate powers,
under a general retainer cannot be deemed to be a real estate
broker under the terms of the act.

However, if the attorney engages for another and for com
mission money, or other thing of value, to do those things pre
scribed in pars, (a), (b), and (c), subsec. (2), independent of
his retainer aforementioned, he must be held to be a "real estate
broker" unless he comes witliin the exception contained in par.
(3), which exception of course applies to all persons.

Answering your question, it is my opinion that an attorney
who now and tlien collects rentals, charges a commission for
negotiating a loan or turns a real estate deal on a commission
basis, acting in that capacity apart from what I have above
stated, is a "real estate broker," and there is nothing in the
law exempting attorneys as such.
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Automohilcs—Manufacturers of and dealei's in automobiles

must make report of sales.

January 14, 1920.
Honorable Merlin Hull,

Secretary of State.
I have your letter of January 5, in wbich you ask for an

interpretation of sec. 1636—48, Stats., relating to reports of
sales from • manufacturers, and distributors, and dealers.

Sec. 1636—48, subsec. 11, makes it

"the duty of every manufacturer of or dealer in motor vehicles
in this state to make a monthly report to the secretary of state
on blanks to be prescribed and furnished by the secretary of
state, showing information, as follows: The date of the sale of
eacli motor vehicle sold, date of delivery of same, the name and
address of the party to whom sold, maker's name of motor
vehicle, motor number, style of vehicle, motive power, horse
power, new or second-hand motor vehicle."

Just why the legislature makes it the duty of the manu
facturer of motor vehicles to make this report I do not under

stand. I can understand the theory of the requirement that

the dealers report. If a dealer, selling an automobile to one

who becomes the user thereof, makes the report, then it can be
ascertained by your department from such report whether or

not such purchaser has obtained a license for the operation of

the automobile, and from such report cars can be traced by the

police officers of the state in the event of theft more readily. A
report from the manufacturer, however, would only mean dupli

cation of the information.

Of course the provision clearly cannot apply to manufacturers

outside of the state, nor to manufacturers within the state
shipping automobiles outside of the .state. However, the pro

vision as clearly applies to manufacturers as it does to dealers
in motor vehicles.
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Constitutional Law — Intoxicating Liquors — Eighteenth
Amendment is valid portion of constitution of U. S. It con
ferred power upon congress to enforce prohibition by appro
priate legislation.

National prohibition act was appropriate legislation within
meaning of amendment paramount to any state legislation; its
definition is now definition of intoxicating liquor in Wisconsin.

January 16, 1920.
Honorable T. T. Hazelbbrg,

Prohibition Commissioner.

Your letter of January 16, addressed to this department, asks:

"What is the definition of intoxicating liquor, under ch. 556,
laws of 1919?"

You are advised that sees. 1569—2 and 1569—3, found in see.
2, ch. 556, provide:

"Section 1569—2. This act shall be deemed to be an exercise
of the power reserved by and granted to this state by Article
18 of the constitution of the United States.
"Section 1569—3. Intoxicating liquor, within the purview

of said constitutional amendment and tlie provisions of this act
shall be construed to be and include all liquors and drinks of
whatsoever name or description, including patent or proprietary
medicines, capable of being used as a beverage containing more
than two and one-half per centum of alcoliol by weight at sixty
degrees Fahrenheit. But if the congress of the United States
shall hereafter by a valid act which shall become the law of the
land and be paramount to any state laws on the subject, define
the words 'intoxicating Jiqnors' as used in article'18 of the
constitution of the United States, then such definition, from the
time such act of congress becomes operative, shall be the defini
tion thereof under this subdivision."

This department is of the opinion that the Eighteenth Amend
ment to the federal constitution (40 Stats, at Largo 1050) was
one competent for congress to propose, was regularly proposed
by congress, adopted by the requisite number of states, and is
now a valid portion of the constitution of the United States.
By its express terms it conferred upon congress power to enforce
its provisions by appropriate legislation.
The so-called Volstead act, or national prohibition act. Public,

No. 66, 66tli Congress, was appropriate legislation, enacted pur-
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suant to the power conferred by the terms of the amendment.
Within the express provisions of cli. 556, it is a valid act which

has become the law of the land and is paramount to any state

law on the subject. The said national prohibition act contains

the following definition of intoxicating liquor, under title II,
sec. 1, Public, No. 66, 66th Congress:

"The word 'liquor' or the phrase 'intoxicating liquor' shall
be construed to include alcohol, brandy, whisky, rum, gin, beer,
ale, porter, and wine, and in addition thereto any spirituous,
vinous, malt, or fermented liquor, liquids, and compounds,
whether medicated, proprietary, patented, or not, and by what
ever name called, containing one-half of 1 per centum or more of
alcohol by volume which are fit for use for beverage purposes."

This definition is, by the express terms of ch. 556, incor
porated into and made the definition of intoxicating liquor
thereunder.

Bridges and Highways—Boad Machinery—Possession belongs

to towns.

January 19, 1920.

Helmuth F. Arps,

District Attorney,
Chilton, Wisconsin.

Replying to your favor of January 12, in which you inquire
as to the ownership of road machinery, in view of the repeal of
sec. 1223a by ch. 518, laws of 1919, beg to state that under sec.

1223a several road districts owned such road machinery.
By said section it was the duty of the town to provide suitable

places for the storage and proper housing thereof, and it is

presumed that all towns provided such places.
Under such presumption the towns had possession of such

tools and machinery, and inasmuch as there is no road district
in any town or will not be under the provisions of said eh. 518,

the towns will continue to hold possessio.n of the road machinery,
and, having possession thereof, can sue for the recovery thereof

and continue to possess the same.
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Edvcatian—Military Service—Minors—Soldiers' Educational
Bill—Personal eontribntiou j guardian or parent no authority
over benefits.

January 19, 1920.
State Board of Education.

I have your favor of January 15, in which you state that
notice has been served on j'ou not to deliver the monthly bonus
checks to a service man who is receiving and is entitled to re
ceive the benefits under ch. 5, laws of the special session of
1919, that such notice was served on you by the guardian of
the service man, and you ask whether or not it would be lawful
for you to comply with the request of a guardian, or with the
request received from the parents of any minor service man
with regard to the benefits of said act.

Parents of minors are entitled to. their custody and to their
earnings, unless they have been emancipated. A general guard
ian, when appointed guardian of the person and property, is
generally speaking entitled to direct the custody of the minor
and to receive his earnings and property. These are mere
general rules, and it might be said that they are subject to some
exceptions. However, the benefits under said ch. 5 are a per
sonal contribution by the state of "Wisconsin, intended for the
benefit of the service man only. In order for him to receive the

benefits, he must be qualified to attend at an educational institu

tion under the provisions of the act, and he may be transferred
from one institution to another. He alone must make the

application, and he alone is entitled to receive the $30 per
month, "while in regular attendance as a student at any such
institution.''

If a guardian undertook to take him from the institution and

place him in an unauthorized institution, he would of course
lose the benefits of the act; but I doubt very much the authority
of a guardian, in view of said ch. 5, to interfere with the student,
though I do not pass on that question.
The cheeks are issued in the name of the person entitled

thereto, and no one is authorized under the act to receive the

bonus checks so issued except the student.
It is therefore my opinion that the benefits of the act are per

sonal to the student and that the disability wnth respect to
minors generally does not apply to minors receiving the benefits
under said act.
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Approirriations and Expenditures—Puhlic Officers—Board
of Control Field Agent—Expenses payable out of general fund

of state.

January 19, 1920.

Honorable Merlin Hull,

Secretary of State.

On January 6 you asked wliether or not you have the right
to audit the expense account of the field agent of the state board
of control from the general funds, without charging them to

the appropriation for the state board of control, in view of the
provisions of see. 2, eh. 499, Laws 1919.

Said section is as follows:

"The state board of control shall fix the salary to be paid
to the said field agent, which shall be in addition to traveling ex
penses incurred by him. The traveling expenses shall be paid
out of tlie general fund of tlie state upon the approval of the
state board of control."

Sec. 20.17, subsec. (1), therefore, is the general appropriation
to the state board of control for the execution of the functions

of the board. Said sec. 2, ch. 499, so far as it provides for the

payment of traveling expenses out of the general fund of the
state, is a special act and special provision, and must control
over general statutes.

This is the rule of construction, and under such rule said see.
2, cli. 499 must be construed to the effect that the traveling ex

penses of the field agent are payable out of the general fund
of the state treasury; and in the absence of any direction for

the charging thereof to the appropriation for the state board of
control, no such charge is pennissible.

Had the legislature intended the traveling expenses to be paid
out of the amount appropriated to the state board of control,

it would have omitted all reference thereto, in view of the general

statutes with respect to the payment of expenses.

■ -• 1 fiS'
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Appropriatio7is and Expenditures—Public Oficers—Indus

trial Commission Advisory Commiiiees—^Appointees entitled to
traveling expenses.

January 19, 1920.

Industrial Commission.

In your letter of January 12 you state that, pursuant to the

provisions of subsec. (1), see. 2394—52, the commission has

occasion to appoint from time to time members of advisory
committees, in the execution of the duties of the commission,

and said subsection authorizes the commission

"to appoint advisors who shall, without compensation, assist
the industrial commission in the execution of its duties."

Subsec. (2), sec. 20.73 provides that the chief officers enumer

ated in subsec. (1) thereof, and their appointees and employes
shall each be reimbursed for actual and necessary traveling ex

penses incurred in tlie discharge of their duties.

Subsec. (1), sec. 2394—52 authorizes the commission to ap
point advisors without compensation.

Clearly, advisors are appointees of the commission to assist

the industrial commission in the execution of its duties, and
as such are entitled to the actual and necessary traveling ex
penses incurred in the discharge of tlieir duties, under subsec.

(2), see. 20.73.

Appropriaiions and Expenditures—Claims—Public Officers—
State treasurer custodian or trustee of securities deposited with

him; need not go beyond audit of secrctar}' of state as to
propriety of claim.

January 19, 1920.
IfnNORABLE Henry Johnson,

State Treasurer.

I have your favor of January 14, in which you submit two
questions.

tJnder certain specific laws securities which are approved by
the banking commissioner and the insurance commissioner are
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deposited with you, and the same are, from time to time, de
livered for exchange to the owners thereof.

Your fi rst question is:

"By so ordering by said commissioners, the return of these
securities, and should it turn out that said delivery of securities
by the state treasurer was not according to statute, although he
follows tile instructions of the commissioners, is the state treas
urer, and his bondsmen, held responsible for the delivery of
said securities, or is the state treasurer merely a custodian of
these securities?"

Answering the same, beg to state that the state treasurer is
not responsible for securities deposited with him in exchange for
other securities held by him, if such securities have been ap
proved by the proper officials. That is, the state treasurer is not
responsible as to the value or desirability of such securities.
He is only responsible for the safekeeping as custodian or trustee.

Should there come a request for the delivery of any such
securities, such delivery should not be made until other securities,
properly approved, have been deposited with you, or until an
order of a court having jurisdiction requires their delivery. I
assume, however, that the state treasurer will not endeavor to
construe a court order or pass upon the effectiveness thereof
without submitting the question to the attorney general, and
therefore I need not go into a discussion with respect to deliveries
made on a court order. Each particular case must be decided
upon the facts then prevailing. State ex rel. Sheldon v. Bahl,
150 Wis. 73.

Your second question is:

"If the head of a department certifies its pay roll to the
secretary of state, and in this certification some employes have
not rendered service either in whole for the month, or in part,
and the secretary of state issues a warrant on the state treasurer,
and the state treasurer pays the same, does the treasurer be
come responsible for the amount paid out, or docs it rest with
the head of the department to reimburse?"

Sec. 16.28 provides with respect to the certification of pay
rolls and fixes the manner in which they must be certified by the
civil service commission, and also fixes the responsibility of the
heads of the several departments with respect to the sums paid
contrary to the provisions of said section.

3—A. G.
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Sec. 14.31 provides for the auditing of claims by the secretary
of state, and subsec. (2) thereof provides that the pay rolls en

titled to be audited shall be certified hy the proper officers.
Therefore, if pay rolls come to you certified, as provided in

the two sections quoted, you are authorized to pay the claims
for salaries so certified, and the state treasurer has neither the
duty nor the power to go beyond the certificates so made by the
heads of the several departments, commissions, and state insti
tutions when certified by the civil service commission with re

spect to those matters under their jurisdiction, and when audited
by the secretary of state.
The treasurer is not responsible if there has been an improper

allowance for salary, except in those cases where salaries are

paid out under an invalid or unconstitutional act.

PuMic Officers—County Board—Whenever ward boundaries

are changed ward officers hold for balance of term same office in

new or changed ward which they held in old ward.
In this connection supervisor is ward officer.

All offices left without occupants, are to be filled in way

vacancies are regularly filled.

January 20, 1920.

S. G. Dunwiddie,
District Attorney,

Janesville, Wisconsin.

It appears from your letter of January 16, 1920, that the
city of Beloit formerly had five wards, but has now been re-

districted into nine wards. Such redistrieting has had the effect
of leaving everj^ supervisor resident in a ward that is differently

numbered from the one for which he was elected. The residences

of the supervisor elected from the first ward and of the super
visor elected from the fifth ward are both situated in the new

sixth ward.

Upon these facts you submit the following questions:
1. Which of the five supervisors elected in the city of Beloit

remain members of the county board?
2. How should the situation in the sixth ward be handled in

view of the fact that two of the supervisors reside therein?
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"While the office of supervisor under the general charter act
may in some sense be deemed a city office, it is to he considered
in this connection as a ward office. The supervisor is elected
from the ward and by the ward and some of his duties are per

formed in the ward. In the statute relating to vacancies and
appointments to office a supervisor is certainly a ward officer.
Sees. 17.02 and 925—31, Stats. 1917; V Op. Atty. Gen. 607. If

the office of supervisor be not a ward office, then I know of

no office that is a ward office. It certainly is as much a ward

office as is that of alderman, and the office of alderman is uni
versally regarded as a ward office in cities under the general
charter act.

The authority for redistricting the city and the effect of re-
districting are found in sec. 925—14. It is manifest therefrom

that the legislature intended that no ward officer should be leg
islated out of office by the creation, consolidation or alteration

of wards. This is an important and, as I think, a controlling

fact or element in the answer to your questions. To me it seems

plain that all of the old supervisors remain members of the

county board. The alteration of the wards of Beloit has had
no effect upon their tenure of office.

It is to be, observed that subsec. 1, see. 925—14 authorizes the

common council of any city to

"change the numbers and boundaries of its wards, create new
wards, or consolidate old ones."

Subsec. 2 relates to compactness and population of wards. The

third subsection, however, is really the one that controls the

answers to your questions and reads thus:

"Whenever the boundaries of wards are altered or new wards
created, every ̂ vard or precinct ojjicer residing within the ter
ritory of a new or altered ivard slwll hold the same respective
office therein for the remainder of his term; and aU other vacan
cies shall be filled as provided by law for the filling of such
vacancies.''

The statute just quoted does not of course affect the ward
officers in those wards which have not been changed, but the

statute does affect the ward officers in every ward which has been

altered or created by the redistricting ordinance. The statute
covers the field completely. No exception is perceived.
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ii* • # Every ward * * * officer residing witliin

*  * * a new or altered ward shall hold the same respective
office therein for the remainder of his term."

That is to say that a supervisor residing in a new or altered ward

shall hold therein the office of supervisor, that an alderman re
siding in a new or altered ward shall hold therein the office of
alderman, and that a constable or justice of the peace or election

officer shall hold in the new or altered ward the offices of con

stable, justice of the peace or election officer respectively held

by each at the time the change or creation occurred.

The clause of this subsection relative to vacancies supports

the foregoing construction. After providing that ward officers
shall hold the same office in the new ward which they held in the

old ward, said third subsection provides that

"all other vacancies shall be filled as provided by law for the
filling of such vacancies."

"Where it chances that an alderman resides in a newly created

ward he fills the office of alderman. That office is not vacant,
but in case no supervisor is found resident in the newly created
ward the office of supervisor is unoccupied. There is no super
visor for the ward, and the office of supervisor must be one of the

vacancies intended to be provided for by the elause just quoted.
I am of the opinion that all ward offices in newly created wards

not filled by operation of statute from resident office holders

arc to be regarded as vacant and to be filled as other vacancies

are filled. I think it follows logically from what has been said
and by the plain meaning of the statute that whenever the

residence of a ward officer falls within a new ward or when by
change of bpundaries of old wards his residence is no longer
within the ward for which he was elected, the particular office to
which he was elected is made vacant thereby, provided the
ward which elected him remains in existence.

I conclude, therefore, that all of the five supeiwisors heretofore
elected in the city of Beloit remain members of the county board.
The fact that two of them reside within the uewiy created sixth
ward at Beloit does not change the effect of the statute. Each

one of them answers the test supplied by subsec. 3, see. 925—14.
Each of them was elected to a ward office and occupied such
office. Each of them is now within a newly created ward and
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by virtue of the statute holds iu the same ward the same office
he held in the old ward. To be sure, it is unusual to have two
supervisors residing in the same ward, but it is not unconstitu
tional. There are two aldermen in each ward and the legisla

ture could undoubtedly provide for two supervisors from each
ward. The provision which the legislature has made for re-
districting the cities has in this particular instance resulted in
throwing two supervisors into the same ward. That is but a
temporary condition and will be relieved on the 1st of May when

the newl}'^ elected supervisors take their office. For the pr*esent
the five supervisors elected in 1919 are as much entitled to
seats in the county board as though no change had been made in
the wards of the city of Beloit.

Appropriaiiom and Expenditures—Claims payable out of
state treasury must comply with general statutes before audit.

January 20, 1920.
Honorable B. A. Kiekhofer, Secretary,

Board of Pul)lic Ajfairs.
I have your request for an opinion dated December 24, in

which you call my attention to sec. 20.78, which provides gen

erally that all appropriations made by law from state revenues
for any department, board, commission, or institution of the
state, or any society or association receiving state aid are made
upon the express condition that such branch of the state gov

ernment pay all moneys received by it into the state treasury and
conform with the provisions of sees. 14.31, 14.32, and 20.77,
Stats., both as to appropriations of its own receipts and as to
appropriations made by the state from state revenues. Upon
failure to comply with those conditions, the secretary of state
has no warrant to audit the claim, until compliance is made with
said conditions.

In passing you will note that sec. 20.785 provides that all
moneys so paid into the state treasury and not required to be
paid into the general fund previous to May 1, 1919, are reap-
propriated for the use of the several departments, societies, etc.
You ask for my interpretation with respect to the general

provision of the law as contained in see. 20.78.
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You will note that by see. 14.31 the secretary of state audits
all claims against the state, and payment thereof out of the
state treasury is authorized, and all the necessary conditions
precedent to such audit are set forth in said sec. 14.31. In
order that the secretary of state may perform his duty, the
information required by said section must, of course, be fur
nished him by everyone seeking to obtain money out of the
state treasuiy.

You will also note that sec. 14.32 is now included in said sec.

20.78, and said section sets forth some of the items which cannot

be reimbursed from the state treasury; and the secretary of
state',s audit must be in conformity therewith.

It appears that the provisions of see. 20.78 are so clear that
a restatement thei eof will hardly aid in the interpretation, and
perhaps to restate the provisions of that section in different
language might be confusing.
You call my attention also to see. 20.80 and quote in full

the provisions of said section. I need not repeat, therefore,
the provisions thereof. Generally, however, said section pro
vides that aU money received by any state functionary receiving
state aid from the income on the principal funds received by it
from gifts, legacies, and devises, and from membership fees and
sale of publications and duplicates

"shall be expended under the direction of the proper authorities
and the audit of tlic secretary of state shall be for the sole
purpose of a.scertaining that such expenditures are lawfully
made and authorized by the proper authorities of such institution,
society or organization."

The question really is, as you suggest: Just what authority
has the secretary of state with respect to the income set forth
therein from gifts, legacies and devises, and from membership
fees and sale of publications and duplicates ?
I must again call attention to sec. 14.31, which specifies the

manner in which claims must be presented, and one of the re
quirements is that such claim must "be approved by the proper
officer." Subsec. (3), subd. (e).
You will note that sec. 20.80 provides that the expenditures

shall be under the direction of the proper authorities. That
would be the law, without such provision. Said section also
provides that the secretary of state shall ascertain if the expendi-
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tures are lawfully made. He would liave to ascertain that
fact, notwithstanding that provision before auditing the claim,
and said section also provides that the audit is for the sole pur
pose of ascertaining that the claim has been authorized by the
proper authorities. Such provision is a statement of the law,
without its incorporation in said sec. 20.80.
The question, therefore, at once arises why sec. 20.80 was

enacted by the legislature in 1919. In view of the statutes to
which I have referred, it is my opinion that see. 20.80 adds little,
if anything, to what the law was before the enactment thereof.
It does seem to treat specifically of the disbursement with respect
to the income on certain funds and membership fees and sales
of publications and duplicates; but, notwithstanding it treats
specifically such items, it expressly provides that the audit of
claims expended under the direction of the proper authorities
is for the sole purpose of ascertaining the lawfulness of such ex
penditures and whether or not such expenditures have been
authorized by the proper authorities.
That is exactly what the law has been, however, with respect

to all moneys that are paid into the state treasury, and sec. 20.78
requires that all moneys received by any state functionary shaU
be paid into the state treasury by those associations and societies
receiving state aid as a condition upon which they may receive
the state aid; and then such funds are reappropriated to the
use of such societies or associations.

Every department of government and every society, associa
tion, board, division or institution in the state, before they re
ceive any money from the public treasury, must have an appro
priation therefor, and the legislature has established the policy
that all funds must be paid into the state treasury first. I find
no exception in the statutes to that general rule. All of the
state departments, boards, commissions, societies, etc., which I
have mentioned, are granted cea-tain powers under the statutes,
and to carry out such powers and their functions, appropriations
are made for such purpose.

Therefore, there is only one consideration which may obtain
as a reason for the passage of sec. 20.80, and that is, where a
society, organization or institution receiving state aid comes
into possession of gifts, legacies or devises, and by the terms of
such gifts, legacies and devises a portion of the funds derived
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therefrom may be used for purposes other than those expressly
provided for by law in defining the powers and functions of the
several societies, organizations and institutions. And if there

are any such gifts, legacies and devises authoiizing exiienditures
not provided for in the statutes, it might have been in the mind
of the legislature to permit the proper authorities' receiving the
same to disbur.se the same, within the terms and conditions of

the gifts, legacies and devises, in which case then the secretary
of state would audit claims so disbursed for the .sole purpose of
ascertaining if the expenditures made were made lawfully and
according to the terms and conditions of such gifts, legacies or
devises. In order for him to determine that fact, it would be
necessary for the proper authorities to submit such proof as
the secretary of state might require, from which he could ascer
tain whether or not Ihe expenditures were made according to
the conditions of the gifts, legacies and devises, if the expendi
tures were made from the income of the principal sum received
therefrom.

After all, the audit by the secretary of state is very largely a
perfunctory act and his authority is limited, generally speaking,
to the provisions of sees. 14.31, 14.32, and 20.78, and of 00111-^6
he must ascertain whether or not the claims presented are in
accordance with the appropriation made by law. But after all
that may. be said, the audit by the secretary of state is only for
the purpose of ascertaining that expenditures are lawfully made
and autliorized by the proper authorities.

Counties Indigent, Insane, etc.—Building, plans for which
were not approved, may, if found suitable therefor, be used by
coimty to house chronic insane; county is entitled to state aid
if it cares for chronic insane in such buildin»

January 21, 1920.
State Board of Control.

It appears from your letter of January 8, 1920, that Clark
county has acquired a site for a county asylum and is about to
erect thereon suitable buildings in which to care for its insane.
There is on this site, and was when accpiired, a twenty-room
dwelling house equipped wth all modern conveniences, is steam
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heated, has running water, bath, closets, and sewage disposal.
Clark county desires to utilize this dwelling in earing for its
chronic insane, at least until the new asjdum is ready for oc- .
eupancy, and that raises the question as to whether Clark county
may receive compensation from the state for the maintenance
of patients in that dwelling house, should it be used for the
purpose mentioned.

It is my opinion that the county will be entitled to state aid
under the circumstances stated, providing the board of control
causes said building (the dwelling house) to be inspected, and
approves said building as a place in which to care for the
insane. Such an inspection and approval imply or include an
approval of the plan of the building. Certainly the acceptance
and approval of a completed structure necessarily approves the
plan of the structure. It can not have been the intention of
the legislature that a building in every way modern and suitable
for the care of insane patients, for the simple and sole reason
that the building plans were not approved before the structure
was built, should now stand idle or be destroyed. The county
authorities liave no statutory right to erect a building for this
purpose without first having the plans approved, but should
the building be erected without such approval of the plans,
it "would not be necessary to leave the building idle or to wreck
and reerect it after the plans had been 0. K'd in order to permit-
its use. Plans may be approved after the building is erected,
and they may be approved expressly or by necessary implication;
The statutes goveiming this matter have been re"vised of late.

Counties are authorized by see. 51.25, Stats, (sec. 34, ch. 347,
laws of 1919, p. 445),

"to establish a county asylum for the chronic insane for the
detention and care of persons charged or alleged to be insane,"

pursuant to sec. 46.17, Stats, (sec. 24, ch. 328, laws of 1919, p.
388). Said sec. 46.17 provides that the establishment of such
an institution must be appi'oved by the state board of control,
and this includes the approval of a site, of the building plans,
and of the structures. As before said, it does not necessitate the
destruction or nonuse of a suitable building, if one chance to

exist on the site when acquired. But the suitableness of the
building must be passed on favorably to warrant its use:
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"(4) Before the occupancy of any such building, and semi-
annually thereafter, the board shall cause such building to
be inspected with respect to its safety, sanitation, adequacy and
fitness, and report to the authorities conducting said institution
any deficiency found, stating the nature of the deficiency, in
whole or in part, and ordering the necessary work to correct
it or that a new building shall be provided." Sec. 46.17.

If upon such inspection the building is found to conform to

the standards required as a condition for use, it may then be

occupied as an asylum. Thereupon, and for the time being at
least, the building becomes a "county hospital or asylum for

the insane," and the county becomes entitled to compensation
from the state for each patient eared for therein. Subsec. 1,
sec. 51.08, Stats, (sec. 11, ch. 347, laws of 1919, p. 433).

Intoxicating Liquors—Non-intoxicating liquors defined.
Permits not permissible for so-called temperance drinks un

less they contain alcohol.

Permit may be required for non-intoxicating drinks.
Permit must be required for sale of fermented malt or vinous

beverages.

January 21, 1920.
0. L. Olen,

District Attorney,

Clintonville, Wisconsin.
I am in receipt of your favor of January 19, in which you

ask four questions.
Beg to state that there appears to be considerable confusion

with respect to the status of intoxicating liquors, and for that
reason I am advising you generally, and from this opinion all
your questions will be fully answered.
You are advised that see. 1569—3, found in ch. 556, laws of

1919, provides, generally speaking, that intoxicating liquors,
within the purview of art. XVIII of the federal constitution,
shall be construed to be and include all liquors and drinks, in
cluding patent or proprietary medicines capable of being used
as a beverage containing more than two and one-half per cent
of alcohol by weight at 60 degrees Fahrenheit. Said section
also provides as follows:
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'(* * # congress of tlie United States shall
hereafter by a valid act Avhich shall become the law of the land
and be paramount to any state laws on the subject, define the
words 'intoxicating liquors' as used in article 18 of the constitu
tion of the United States, then such definition, from the time -
such act of congress becomes operative, shall be the definition
thereof under this subdivision."

This department has held that the Eighteenth Amendment to
the federal constitution (40 Stats, at Large 1050), is a valid
portion of the constitution of the United States.*

After the ratification of art. XVIII of the federal constitution

the congress of the United States, under the so-called Volstead
act defines intoxicating liquors as follows:

word 'liquor' or the phrase 'intoxica,tiug
liquor' shall be construed to include alcohol, brandy, whisky,
rum, gin, beer, ale, porter, and wine, and in addition thereto
any spirituous, vinous, malt, or fermented liquor, liquids, and
compounds, ■whether medicated, proprietary, patented, or not,
and by whatever name called, containing one-half of 1 per centum '
or more of alcohol by volume which are fit for use for beverage
purposes.

"Provided, That the foregoing definition shall not extend to
dcaleoholized wine nor to any beverage or liquid produced by
the process by which beer, ale, porter or wine is produced, if
it contains less than one-half of 1 per centum of alcohol by
volume, and is made as prescribed in section 37 of this title,
and is otherwise denominated than as beer, ale, or porter, and
is contained and sold in, or from, such sealed and labeled bottles,
casks, or containers as the commissioner may by regulation pre
scribe." Title II, sec. 1, H. R. 6810, 66th Congress, fi i'St session,
Public, No. 66.

In the administration of ch. 556 this department must presume
that the so-called Volstead act was valid, and as such has be
come the law of the land, and is paramount under art. XVIII
of the federal constitution to any state law on the subject, and
therefore by express terms eh. 556 adopts as the definition of
intoxicating liquors the definition contained in the A^olstead act.

My predecessors have repeatedly held—and I have held—that
any act passed by congress or by the legislature must be pre
sumed to be a valid and constitutional act, unless such act*- al
so clearly invalid and unconstitutional that there cstj be no di£

Page 28 of this volume. ,
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pute with, respect thereto, and in the administration of laws by
this department that must necessarily be the continued practice,
else we would have the spectacle of the law department of the
state government overturning legislative acts on constitutional

gi'ounds upon a mere suggestion of their invalidity or uncon-
stitutionality, and until such act or acts have been passed upon
by the supreme court the attorney general would, in effect,
suspend and defeat the purposes of the legislature. Therefore
this department must assume that the Volstead act is a valid
act and as such has become the law of the land paramount to
any state law on the subject under the terms of art. XVIII of

the federal constitution, and, of course, in holding that view
it necessarily must foUow that the definition of intoxicating
liquors under ch. 556 is the definition contained in the Volstead
act, above quoted.

Therefore the interpretation of sec. 1569—10, Wis. Stats.,
which permits the municipal authorities to pass ordinances fix
ing the terms and conditions under which places may be con
ducted and operated in which non-intoxicating beverages are
sold, becomes simple.
The Mulberger act, or ch. 556, does not, in express terms, de

fine non-intoxicating drinks or beverages, but repeatedly uses
the following or like terms "non-intoxicating drinks or beverages
as defined in section 1569—3 hereof."

It therefore becomes necessary by construction to define what
constitutes non-intoxicating drinks or beverages. The Mul
berger act having defined intoxicating drinks and beverages in
the terms of the Volstead act, it necessarily follows that non-
intoxicating drinks and beverages are the converse of intoxicat
ing liquors and beverages as defined in the Volstead act, and
therefore it is my opinion that the Mulberger act by implica
tion defines non-intoxicating drinks and beverages as follows:

Non-intoxicating drinks or beverages shall be construed to
include alcohol, brandy, whislcy, rum, gin, beer, ale, porter, and
wine, and in addition thereto any spirituous, vinous, malt or
fermented liquor, liquids, and compounds whether medicated,
proprietary, patented or not, and by whatever name called,
containing alcohol in any d^ree less than one-half of one per-
centum by volume, except that no beverage containing alcohol
in any degree may be sold under the name of beer, ale or porter.
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lu coinmon parlance water and milk and other like liquids

arc "non-intoxieatiug" in fact, but "non-iutoxieating liquors"
cannot be defined as that term is commonly and ordinarily used
or known, but must be defined in the sense in which it is used
in the Mulberger act—'"non-intoxicating liquors" have a specific
and special meaning.

The Mulberger act is dealing with the question of certain
named drinks and beverages containing alcohol, and those drinks
and beverages set forth in the Volstead act, and which by ex
press terms are included in the Mulberger act, must be construed
as "intoxicating" or "non-intoxicating" with respect to whether

or not they contain one-half of one per centum or more of
alcohol or less than one-half of one per centum of alcohol by

volume and contain alcohol in some degree.

Sec. 1569—9 bears out ray construction of non-intoxicating
drinks or beverages, for it will be noted that by said section
standing bars and counters cannot be maintained in anj'^

"place in which non-intoxicating drinks or beverages, as defined
in section 1569—3 * * * at which any such drinks or bev
erages containing alcohol in any degree are permitted to be drank
or consumed by the purchaser.''

Therefore, in construing the Mulberger act the definition of
non-intoxicating drinks and beverages, as I have herein set forth,
should be understood to be the definition of non-intoxicating
drinks or beverages wherever mentioned in the Mulberger act;
and wherever I have referred to non-intoxicating liquors, drinks
or beverages in this opinion, whether with reference to the
Volstead act or the Mulberger act, it should be understood to
mean the non-intoxicating drinks and beverages as hereinbefore
defined.

I think the construction herein made of the Mulberger act

with respect to intoxicating or non-intoxicating liquors, if prop
erly applied, answers your four questions.
You will note that the authority mentioned extends to munici

palities the right to regulate places

"in which non-intoxicating * ♦ * beverages, as defined in
section 1569—3 • * • are sold."

However, it should be noted that sec. 1569—11 provides for
local option with respect to beverages.
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"defined in section 1569—3 of this act as non-intoxicating which
contain any alcohol whatsoever."

So far as the act affects existing so-called dry territory the
provisions of the act do not authorize the sale of "beverages
containing alcohol" in any of the municipalities in this state
where such sale is now illegal, until there has been a referendum
under sec. 1569—11. In other words, so-called dry territory
remains dry territory until the referendum election determines

otherwise.

The reference to prohibition of the sale of beverages con
taining alcohol in the municipalities applies where such sale
was illegal at the time of the adoption of ch. 556.
In your questions you refer to "temperance drinks," and

among them you mention "near beer," "pop," "lemonade,"
and others have asked to be advised with respect to "sodas,"
"cocoa cola," "milk shakes," "phosphates." "malted milks,"
and other so-called "temperance drinks." All drinks designated
by the names above mentioned cannot be said to be non-intoxi
cating di-inks within the meaning of this law. If the so-called
temperance drinks, by whatever name called, are used for bever
age purposes, they are not prohibited unless they come within
the definition of non-intoxicating liquors as defined in the Vol
stead act, and no permit can be required for the sale of such
drinks, unless they contain alcohol in some degree within the
definition of "non-intoxicating drinks and beverages" as they
are defined in the Mulberger act under my construction.
Whether or not so-called temperance drinks—near beer, pop,

lemonade, etc.—are intoxicating or non-intoxicating within the
definition of the Volstead act involves a question of fact which
this department does not undertake to decide.

You will also note that sec. 1569—21, ch. 556, provides that
if at any time after the passage of said chapter the Eighteenth
Amendment to the constitution of the United States becomes void,
then from such date the Mulberger act becomes null and void,
and the provisions of ch. 66, or the old chapter on intoxicating
liquors, again becomes operative and of full force and effect.
You will also note that by sec. 3, ch. 556, the so-called Mul

berger act is in force and effect on and after January 16, 1920,
and continues in force and effect up to and including January 1,
1921, subject, of course, to the provision just above stated; and
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by sec. 4 of said chapter, the so-called Mulberger act will continue
in force and effect from and after January 1, 1921, unless the
people by referendum, therein provided for, by a majority vote
cast upon that question, refuse to approve of the act, and if at
such referendum the people of the state vote against such act,
then it ceases to become a law after January 1, 1921.
If the people at such referendum vote against such act, then

ch. 66 of the statutes of "Wisconsin for 1917 relating to "excise
and the sale of intoxicating liquors," will be reinstated auto
matically as the law on the subject of intoxicating liquors after
January 1, 1921, by reason of the provisions of sec. 1, ch. 556,
in so far, of course, as said ch. 66, Stats., is applicable to the
situation prevailing. I need not, and cannot now, anticipate
what may be the situation regarding intoxicating liquors on
January 1, 1921, arid therefore do not undertake to interpret
or construe any of the provisions of said ch. 66 if revived and
reinstated by a vote of the people, nor do I, nor can I, undertake
now to determine what may be the status of intoxicating liquors
under ch. 66 if such chapter is revived.
I also call attention to ch. 685, laws of 1919, which, in effect,

amends eh. 556, and which provides that ho person shaU sell,
vend, or traffic in fermented malt or vinous non4ntoxicating
beverages, as defined in eh. 556, laws of 1919, without a pernut,
as provided in said act, and under the definition of "non-in
toxicating" beverages, within the purview of the Mulberger act,
fermented malt or vinous beverages containing alcohol cannot be
sold without a permit, as provided in eh. 556, sec. 1569 10.
The new section—1569—23—added by said eh. 685 to ch. 556

bears out niy previous definition of liquors so far as it relates to
the classification of liquors as intoxicating or non-intoxicating,
but it must be noted that the minimum fee for the permit for
the sale of fermented malt or vinous beverages containing alcohol
in some degree and less than one-half of one per centum by
volume is $50.00.

Under sec. 1569—10 a municipality is permitted to charge a
fee of not more than $100.00 per annum for a permit for the
sale or manufacture of non-intoxicating beverages. That section
permits the municipaUty to charge any minimum they may de
sire for the sale or manufacture of nou-intoxicating beverages,
as defined in the Mulberger act, and which, by express terms.
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adopts the Volstead act definition of non-intoxicating beverages
under the construction I have given to the act, and the Volstead
act specifically sets forth many drinks by name.
The etfect, therefore, of the new section—1569—23—has re

sulted in fixing a minimum fee of $50.00 for the sale of "fer
mented malt or vinous non-intoxicating beverages," containing
alcohol in any degree, and less than one-half of one per centum
by volume which are fit for beverage purposes, wliile tlie munic
ipality may charge, under sec. 1569—10, a minimum fee as
may be fixed by ordinance for the manufacture and sale of all
other liquors and beverages specifically mentioned in the Vol
stead act, containing alcohol in some degree, but less than one-
half of one per centum in volume.
I also call attention to the fact that subsec. 2, eh. 685 revives

and continues certain sections repealed by ch. 556.
It does appear that said ch. 685 in a sense confuses the situa

tion in making a sijecial class of fermented malt or vinous bever
ages, for which a minimum fee of $50.00 must be paid for the
sale, vending or trafficking therein. However, the provisions of
eh. 685 are very clear, and so clear that they do not bear con
struction, and it must be held that the legislature intended to
do exactly what it expressly provides in said ch. 685.
The net result of the provisions of ch. 685 is that if a person

desires to sell fermeiited malt or vinous beverages, and which
are non-intoxieating under the definition set fortli herein, a
minimum fee of $50.00 must be charged therefor by the respective
municipalities, while if a person desires to seU non-intoxieating
liquors as herein defined other than fermented malt or vinous
beverages, municipal authorities under sec. 1569—10 may per
mit the sale thereof for a minimum fee of any amount, or the
manufacture or sale tliereof may be made without a permit un
less the municipality passes an ordinance requiring the permit,
and even in such case the permit may be granted by the muni
cipality without the payment of any fee therefor, or on a fee of
not more than $100.00 per annum.
Under sec. 1569—23, relating to the sale of fermented malt

and vinons beverages, the minimum fee for the permit must
be $50.00 and not more than $100.00, and said sec. 1569—23 is
mandatory, and no permit can be granted for the sale of fer
mented malt or vinous beverages without the payment of at
least a minimum fee.
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Insurance—Life Fund—State treasurer, trustee, subject to
general rules as to trustees.

January 23, 1920.

Honorable Platt "Whitman,

Commissioner of Insurance.

Some time ago you submitted a request for an opinion with,
respect to the crediting of interest on funds belonging to the

life fund in the hands of the state treasurer.

Under sec. 1989m the state treasurer is made ex officio treas

urer and custodian of the life fund.

The commissioner of insurance has charge of all other matters
in relation to the life fund, and, of course, the state treasurer
must at! all times keep that life fund intact so that it may be
drawn ppon for the payment of benefits under the policies
issued quder state life insurance, as well as keep the fund in
sucli shipe that it may be loaned from time to time.
And the state treasurer shall cause the money in tlie life

fund to be invested and reinvested in the securities authorized

in sec. 1951, and the insurance commissioner has general direc
tion with respect thereto.

Under sec. 14.49 the interest earned on state moneys in all

depositories shall be apportioned by the state treasurer among,

added to and become part of the several funds, and then follow
ing is detailed what funds are included, but the life fund is not

one of said funds.

It perhai)s can be said that the life fund is not state money.
However, the state treasurer is made the custodian and the

agent of the state as trustee of the life fund.
It is therefore my opinion that the funds in the life fund be

long to the policy holders under the state life insurance scheme,
according to the conditions of the I'espective policies, and that the

state is merely custodian of funds belonging to the state life
insurance policy holders. '

If this assumption is correct, and I believe it is, then it is
my opinion that the state—and in turn the state treasurer, as

the agent of the state—holds the relationship of trustee and is
subject to the general rules relating to trustees and their liability r ,^
in the absence of any direct statutory provision.

There is no statutory provision with respect to the interest
on the life fund in the hands of the state treasurer. . -

4—A. G.

' ■. ■ ■
■. \':T
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Tliere are two rules applical)Io to the interest on funds held
by trustees:

First, the custodian or trustee is charged with the duty of
preserving the fund and is not charged with the duty to account

for interest thereon, unless the ina'chinery creating the re
lationship of trustee imposes such duty, generally speaking.
The other rule is that where a trustee has fiinds belonging

to the cestui que trust, and if the trustee invests such funds,
then such trustee is obligated to give credit and add such in

terest to the original fund.
If my assumptions are correct, then, unless it is shown that

the trustee of the life fund has actually received interest upon
such fund, there is no responsibility resting upon the trustee to

account for interest not received.

The communication to me does not indicate whether or not

interest has actually been received upon funds deposited with
the state treasurer in the life fund, and therefore it is impossible
to advise more definitely than herein stated.
I prefer, however, to reserve an opinion with respect to this

question, for the reason that another question will very soon
arise with respect to the liability of the state concerning in
terest on moneys received for the sale of lands belonging to the
normal school and the state school fund, title to which lands has

failed as a result of a decision of the United States supreme
court.

The question involved with respect to that matter vitally
affects funds belonging to tbe state, and it is my opinion that

the principles that prevail with respect thereto will be applicable
to your situation.

Insurance—State insxirance Fund—Interest can only be
credited as provided by statute.

January 23, 1920.
Honorable Platt "Whitman,

Commissioner of Insurance.

You state that the state treasurer has failed to credit the

state insurance fund with interest on the average amount in
such fund for the period from January 1, 1917, to July 1, 1917,
as provided for in see. 1978d, subsec. 7, Stats.
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Tou present a detailed statement of the condition of the fund
for such period including the general fund, and you state that
the general fund was repaid June 5, 1917, and your view of the
statute is that the insurance fund is not to be charged interest

on the amount due the general fund, as it was repaid before
January 1, 1918, and that the state treasurer has not credited
the fund with any interest during the period above stated.
Your inquiry is as to whether or not it is his duty to credit the
state insurance fund with interest from January 1, 1917, to
July 1, 1917, and if so, upon what basis.
The state insurance fund is purely a state undertaking,

whereby the state undertakes to create a state insurance fund
for the purpose of paying for losses occasioned by fire. It is
of statutory origin, and there are no rules applicable to the
status or disposition of such fund, except as expressly provided
by statute.

The statute expressly provides:

"Beginning January first, 1918,- and annually thereafter, the
state treasurer shall credit the insurance fund with interest
on the average amount in such fund for the preceding twelve
months at the average rate of interest earned by the state upon
its bank deposits during that period."

This provision of the statute was created by eh. 482, laws of
1917, and is a special provision relating to a special subject, and
controls over general provisions of the statutes, if any there be
contrary to such special provision.
It wiU be noted that sec. 14.49 treats of the interest received

on certain funds, exclusive, however, of the state insurance fund,
which is particularly provided for in subsec. 8, sec. 1978d.
I think the provisions of said subsec. 8 should be taken literally,

and therefore interest can be charged only in the manner pro
vided therein, either for or against the insurance fund, and
January 1, 1918, is the first period when the provisions of said
subsection begin to operate.

The method of computing the interest after January 1, 1918,
is specifically set forth in said subsection.
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PuUic Officers—Cmnmissioners of Public Lands—Patents—
Commissioners possess no power to cancel patent; patent can
be canceled only by action in equity.

January 29, 1920.
Honorable "W. H. Bennett, Chief Clerk,

Commissioners of Public Lands.
The commissioners of public lands have asked me for an

opinion with respect to the right of the land commissioners to
cancel patents.

The question arises, by reason of the condition of a tract of
land in Price county, where it appears that the land was sold
on a certificate, and the grantee in such certificate assigned the
same to one Thorpe, that thereafter a patent was issued to said
Thorpe, and that the land has since been conveyed to other
parties.
It appears that an affidavit was not filed in compliance with

the statutes relating to the sale of public lands.
If the present owner is a bona fide holder for value and

without notice of the omission of the affidavit, the state is
estopped from defeating the title in the present grantee.
The land commissioners as such have no power to revoke a

patent. Neither can the state in equity cancel patents if the
proper officers issue the same and if they were issued under
authority of law, even though there were some condition pre
cedent as a ministerial act which should have been or might
have been observed.

As between the state and the patentee, the state then might
bring an action to cancel or annul the patent, if it is issued
through mistake, fraud or on a false suggestion or by reason
of the failure to do some preliminary thing prior to the issue
of a patent, in which ease the state would not be estopped.

These rules which I have mentioned are well known, and
there is a multiplicity of authority Avhich I need not cite.
I merely call attention to 32 Cyc. 1093, 1094, 1095, 1096, and

1097, and the cases therein cited.
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Appropriations and Expenditiires—-Bridges and Highways—
Public Officers—State highway commission has no power to pur

chase road material; no appropriation therefor.

January 29, 1920.

Wisconsin Highway Cojimission.

I have your favor of December 15, in which you request an

opinion with respect to whether or not your commission has
authority to purchase materials to be used in the construction
of federal aid projects.

See. 1317?u—2 provides:

"1. The commission shall have charge of all matters per
taining to the expenditure of state aid for the improvement of
public roads and bridges in the state, and shall do all things
necessary and expedient in the exercise of such supervision."

There is no appropriation made to the highway commission
to purchase I'oad material, and while the commission has general
supervision of the work, and may do all things necessary and
expedient in the exercise of the supervision of highway con
struction, it is limited in the exercise of its functions to those
things expressly provided by statute, and the governing officers of
the state cannot validly bind the state by contract involving the
expenditure of money of the state to an amount different or
greater than the legislative appropriations granted for a
particular purpose.

There being no appropriation for the purchase of road build
ing material, it follows that the commission lacks the authority
to bind the state.

The same question relating to another governing body of
the state has been discussed at length in an opinion rendered
by this department to the board of regents of the university,
dated January 2, 1920.*

Page 1 of this volume.
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Bonds—Bndges and Highways—Boad Improvement—Public
Officers—County Board—Power of county board to raise funds
for highways discussed.

January 31, 1920.
Fred V. Heinemann,

District Attorney,
Appleton, Wisconsin.

Under date of January 24, 1920, you submit this question:
Can the county board at a special meeting which is to.be held
in February- raise moneys for highway purposes and if so, under
what limitations ?

You say no further bond issue can be made upon the sole
authority of the county board, as the limit which is permitted
without referendum has nearly been reached.

It appears that a proposed county highway bond issue of
$1,800,000 was recently submitted to the voters of Calumet
county and by them rejected, and anticipating that the proposi
tion would be approved and thereby make available by bond
issue the funds needed this year for highway purposes, the
county board failed or neglected to vote any tax or make other
provision for highway moneys. The board is now confronted
with the problem of how to obtain money for that purpose for
this year.

There are several provisions of statute which authorize the
county board to provide money for highway purposes by issuing
bonds, sees. 697—67, Stats. 1917 (sec. 59.93, Stats.), 1311—1,
and 1317m—12. The total amount of bonds outstanding at
any one time issued by sole authority of the county board for
highway purposes can never exceed 1 per cent of the assessed
valuation of the county. I can find no other statute authorizing
the county board to issue highway bonds, and if there is no
other, then the county board must either submit a bonding reso
lution to the voters or have recourse to some means other than

bonds for raising the needed funds.
Aside from borrowing on bonds, only one provision is known

which authorizes the county board to borrow money for highway
purposes. That is a general provision which would include
highway expenditures.

"The county board of each county shall have the power at
any legal meeting:
((* * •
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"(ll-rt) In counties having less than two hundred thousand
inhabitants, * • *, to borrow money after taxes have been
levied in any year, to pay the current expenses of the county,
in any sum not exceeding ten per cent of the amount of the
last tax levy for county purposes, and issue orders therefor;
provided, that no money shall be borrowed under this subsection
except on the affirmative vote by ayes and nays of at least two-
thirds of the members of the board." Sec. 669, Stats. 1917
(sec. 59.07, Stats.).

In my opinion it would be possible for the county board to
vote taxes at the special meeting and thereafter borrow money
under the authority given by the statute just quoted.
Howeyer, it seems to me that the best and really only prac

ticable way out of the present difficulty would be to take the
following course. A careful estimate of the actual needs of the
county for highway construction and maintenance during the
year 1920 should be made and a bonding resolution enacted in
accordance with the provisions of sees. 1317m—12 and XZllm—
12a, Stats., authorizing the issuance of bonds sufficient to raise
the amount needed for this year. The bonds should be made
payable April 1, 1921. The proposition could be submitted to
the electors at the spring election which will be held April 6, a
special election being called on that date for that purpose. Such
submission would entail very little additional expense. Such
a bonding proposition would really mean "pay as you go."
The only ditference between the plan thus proposed and the
raising of needed moneys by tax voted at the last annual meeting
would be that under this plan the money would be paid in the
form of taxes at the end of the year in place of at the beginning.
It would seem that such a bond issue would certainly carry, for

it is hardly to be expected that the voters of the county intend
to abandon even for a year the good roads project. Be that as
it may, the bond proposition would result in putting the question
squarely up to the voters of the county. If the electors wish
Outagaraie county to drop out of the procession for good roads,
this bonding proposition will furnish them the opportunity for
expressing their "Nvish.
The bonding proposition which I have suggested, if approved

by electors, would produce the needed funds in a strictly legal
manner without danger of legal complications. Any other pro
cedure might raise doubtful legal questions and result in litiga-
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tion if it was attempted to raise such a sum as will be needed
to carry on the highway work in your county in keeping with
what has been done and is to be expected.
Since writing the above I have come upon subsec. 5, sec. 1315,

Stats. The last half of that subsection gives the county board
decidedly sweeping power for the purpose of providing funds
for the county's share of the cost of constructing trunk line
highways. It seems to me that the statute now referred to

authorizes the county to raise any money that may be needed
this year to meet the state and federal appropriations for trunk
line construction.

Perhaps before closing I should call your attention to the
fact that the county board may appropriate for highway pur
poses any funds in the county treasury which have not been

raised for or appropriated to some other specific purpose. You
will notice that the voting of taxes and the appropriation of
public moneys are two separate and distinct acts. The first

supplic.s the money and the second provides for its disbursement.



Opinions of the Attorney-General

Miliiary Service—Soldiers' Bonus Law—Students' Army
Training Corps—S. A. T. C. organized Oct. 1, 1918.
Members of vocational detachments in armed forces prior to

Oct. 1,1918, and thereafter in S. A. T. C.
Administrators and instructors in S. A. T. C. l^ld not to be

''taking training" therein.

February 3, 1920.

Service Recognition Board.

Some time ago yon submitted to me a request in the words
following:

"The service recognition board requests your opinion whether
and to what extent men inducted into army service and sent for
mechanical ti-aining to schools and universities whether before or
after such schools were authorized to maintain units of the
Student Army Training Corps are entitled to benefit under the
provisions of eh. 667, laws of 1919 and eh. 5, laws of 1919,
special session, soldier bonus acts."

In the report issued by the committee on education and
special training, submitted by 0. R. Maun, chairman, advisory
board, C. E. S. T., the same being an authorized publication of

the war department, p. 27 thereof, after reviewing the obstacles
in the way of the committee on education and special training,
it is said:

"Yet in spite of all obstacles and because of the cordial co
operation of the educational institutions, the impossible was
accomplished and the Students Army Training Corps w^
formally mustered into service on October 1st."

From the same report, p. 28,1 find the following:

"Since the students had to be divided into three groups ac
cording to age because of the requirements of the draft law, it
was suggested that the time from October 1st to July 1st be
divided into three periods of three months each."

Then follow the details for the groups. From the sa^e

report I quote as follows:
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"The first payment under the government contract [referring
to the contract with the educational institutions] will be made
about two weeks after submission of the first voucher, which
will cover the period from October 1st to 15th, 1918, with monthly
payments thereafter.''

Briefly reviewing the history of the S. A. T. C., beg to state

that the committee on education and special training organized

the original vocational detachments in the educational institu
tions, which were organized beginning on or about April 1, 1918,
and each detachment received vocational training, and those
operating on October 1, 1918, were made Section "B" of the S.
A. T. 0., and that prior to October 1 the vocational detachments
were not classified as S. A. T. C.

The same committee, during the summer of 1918, organized
summer camps, which were three in number and were opened

at Fort Sheridan, Plattsburg and the Presidio on July 18, and
they lasted sixty days.

The change in the federal act with respect to the draft ages,
40 U. S. Stats, at Large 955, brought about a change in the plans

of the committee, and it was then proposed to organize at the

colleges what is now familiarly knoAvn as the S. A. T. C., which
in fact was the collegiate section of the S. A. T. C., and the in

ductions therein were made through the local draft boards on

October 1, 1918. It also appears that there were organized in

some of the colleges naval and marine units, which had the

same status as the army units, and which were under the general
administration of the army officers in charge of the S. A. T. C.

Quoting from page 83 of the report, I find the following to

be a description of the two sections of the Students' Army Train
ing Corps:

"The Corps is divided into two sections, the Collegiate or 'A'
Section and the Vocational or 'B' Section. The units of the

'B' Section were formerly known as National Army Training
Detachments. The}' aim to train soldiers for service as trade
specialists in the Army. As the program for vocational training
is now virtually completed, few, if any, new units of this type
will for the present be added.
"The 'A', or Collegiate Section, which was inaugurated

October 1st, is open to registrants who are members of some
authorized college, university or professional school. Students
of authorized institutions join the Students' Army Training
Corps by voluntary induction into the service. They then be-
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come members of the Army on active duty, receiving pay and
subsistence, subject to military orders, and living in barracks
under military discipline in exactly the same manner as any
other spldier."

The collegiate section of the S. A. T. C. therefore was in
existence from October 1, 1918, and continued to the early part
of December, 1918, and by December 20, so far as students
were concerned, such collegiate section was at an end. There
fore, so far as the collegiate section, designated as Section
"A," is concerned, October 1, 1918, should be taken as the date
of the commencement of members of such section as belonging to

the S. A. T. C.

As to the status of those who were taking training in the
vocational detachments prior to October 1 and as organized
subsequent to October 1 as a unit (Section "B") of an S. A.
T. C., it is my opinion that October 1, 1918, should be taken as
the commencement of their training in an S. A. T. C., for the .
reason that the committee on education and special training en- 1

tered the following order: ;

"As of October 1st, 1918 the United States Army Training
Detachments established at educational institutions by the Com
mittee on Education and Special Training are merged with the
Students Army Training Corps as Section 'B' thereof." Par. 6,
p. 138, Report of Committee on Education and Special Training.

Therefore, training in any National Army Training Detach
ment prior to October 1, 1918, should be counted in determining ,
the length of a man's military service, but any service while
taking training in the vocational detachments subsequent to
October 1, 1918, should not be counted in determining the length
of a man's military service under the act in question. It must,
therefore, follow that any service in Section "B" of the Students'
Army Training Corps does not come within the provisions of
the bonus act as military service, assuming at aU times that
Section "B" was established as of the date, October 1, 1918.

Tou will note that in see. 2, ch. 667, laws of 1919, it is pro
vided:

"The benefit of this act shall not accrue to any person for
time spent while taking training in any student army training
camp, • • •"
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Therefore men who were discharged as members of the S. A.
T. C. but whose military service was in administering or in
structing in an educational institution having an S. A. T. C.
are not precluded from the benefits of the act during their term
of administering or instructing in an educational institution in
the S. A. T. C., for the reason that the act specifically precludes
only those "taking training," and "taking training" must re
fer to those who were students rather than instructors or ad
ministrators in the S. A. T. C., even though they were commonly
designated for the convenience of classification by the United
States government as members of the S. A. T. C.
From the committee's report to which I have referred, I find

that dui'ing the summer of 1918 the country was divided into
three sections and students and faculty members of educational
institutions were invited to a two-mouths' summer course at the
camps in their respective sections, namely, at camps organized
at Plattsburg, Fort Sheridan and at the Presidio. I find on

page 23 of the report that certain institutions of collegiate grade
were invited to send delegates from their student body and the
faculty to these camps, and it was intended that the men so
sent should return to their respective institutions to act as
assistant instructors of military science and tactics in the Stu
dents' Army Training Corps. Therefore, the student body and
faculty members at Plattsburg, Fort Sheridan and at the
Presidio were not regarded by the war department as serving
in the armed forces of the United States, and therefore in deter
mining the benefits under the soldiers' bonus act, the time of
attendance at said camps should not be counted. It cannot be
said that those in attendance at said camps were serving in the
armed forces of the United States, though they were preparing
for such service under the status of a furlough without pay and
without allowance until called to active duty, and it was the
policy of the government not to call such members to active duty
until they either completed their college course or reached draft
age, whichever occurred earlier, and that on reaching draft age
they were required to register with the local board and become
subject to the selective service regulations.
I believe that with the foregoing you will be able to ascertain

what persons are excluded under the bonus act, so far as your
question relates to
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'' time spent while taking training in any student army training
camp."

You will observe that the legislature used the word ''camp."
The same word was used in the educational act and it is my
opinion that the legislature meant "corps" and that the courts
would so hold. There were only three camps organized in the
United States to which I have referred as Fort Sheridan, Platts-
burg and the Presidio, while the S. A. T. C. was organized as
a "corps" and inasmuch as it must be held that those in attend

ance at the three camps to which I referred wore not serving in
the armed forces of the United States, it must be held that the

legislature intended to exclude those who were commonly known
as belonging to the organizations designated as the S. A. T. C.

and which were organized at our university, private colleges
and normal schools within the state as well as at other educa

tional institutions in the United States.

Bridges and Highways—Public Officers-^-County Highway
Commissioner—Cost of trunk line construction is included in

fixing minimum salary of highway commissoncr.
"Where but part of monthly salary has been paid order should

be issued for balance.

February 3, 1920.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

Under date of January 26, 1920, you ask to be advised
whether the cost of new construction work to be done on the

trunk highway system within the county shall be taken into
account in determining the minimum salary of the county high
way commissioner. This question was answered in the affirma

tive in an opinion rendered the highway commission January
5, 1920. That opinion is adhered to.*
You ask further whether a county clerk should issue an order

to the highway commissioner for the difference between the law
ful salary due the commissioner and the amount which has

Page 5 of this volume.
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actually been paid him, and if not, how the matter should be
handled. You are advised that the clerk in niy opinion should

issue an order to make up the deficiency in the payments of
salary heretofore made if any there be. I think that mandamus
would lie to compel the issuance of such an order if the clerk
refused to issue it. This is said on the assumption that there
was no dispute as to the sum due for salary.

Prisons—State Prison—Regular chaplain must be appointed
at state prison under present statutes.

February 4, 1920.

Board, OP Control.

In your communication of January 30 you state that for some
months a vacancy has existed in the chaplaincy of the Wisconsin
state prison; that tlie method used at the state prison at the
present time is to employ visiting chaplains of the various re
ligious denominations, who are given a Sunday each month for
conducting religious services and for visiting'the inmates and
advising them on spiritual matters; and that Congregational,
Methodist, Lutheran, Episcopal, Catholic, and Christian
Science ministers are emploj-ed. You state that when a resident
chaplain is employed, he naturally belongs to some particular
denomination, and the inmates of other denominations have
complained that the chaplain was discriminating against some
particular church. The practice of admitting visiting chaplains
has worked out more satisfactorily to the inmates of the prison
and the management than the employment of a resident chap
lain, and it is the opinion of the management of the prison that

. this practice should be continued.
The question has been raised as to whether the statutory

provision that a chaplain should be employed, be followed, or
whether the board and the management of the prison can

arrange for the religious services of the institution without the
employment of a resident chaplain. You ask for my opinion
upon this question.

Sec. 4905, Stats. 1917 (renumbered sec. 53.06 and also amended
by ch. 348, laws of 1919), reads thus:

" (1) The chaplain shall hold divine service in the chapel once
on each Sunday, instruct the prisoners in their moral and re-
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ligious duties and visit the sick on suitable occasions. He
shall also act as librarian and prepare and keep a list of the
number and titles of the books in the library; be in attendance
at the prison daily during usual business hours, unless excused
by the warden; devote not less than three hours per day, once
in each week, and oftencr, if the board of control shall consider
it necessary, to instructing those prisoners who need such in
struction in the common branches of English education; and
^vith the consent of the warden call to his assistance in such edu
cational labors such convicts as he may deem qualified. He
shall make full report to the warden on the thirtieth day of June
in each even-numbered year of ail matters connected with his
labors during the preceding term; the substance of which report
shall be embodied in the report of the warden to the board.
"(2) A Catholic clergyman may also be engaged by the

warden to hold services once each month for the benefit of
prisoners of that faith, at an expen.se not exceeding two hundred
dollars per annum."

The plan suggested by you is so different from the one out
lined in the statute that it is a matter that should be submitted

to the legislature, and the statute should be changed so as to

authorize the practice that you contend is more advantageous
to the inmates than the one outlined in the statute. You will

note that the chaplain has quite a number of duties besides the
duty of holding the divine service in the chapel on each Sunday.
I am of the opinion that the practice which you have temporarily
followed cannot be permanently established without a change
in the statutory provisions relative to this matter.

Public Officers—County board has no power to purchase shares
of stock in county agricultural association.

February 4, .1920.

F. "W. Bucklin,

District Attorney,
"West Bend, Wisconsin. •

In your letter of January 24 you state that at the 1919 session
of the county board of your county, a resolution was passed
authorizing the clerk and treasurer to purchase, in behalf of the
county, 200 shares of nonprofit-sharing stock in the Washington

County Agricultural Association, at $25.00 per share, making
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a total of $5,000. You state that at a recent special meeting
of the board you were asked for an opinion as to the legality of

this transaction and that you advised the board that in your
opinion the board had no legal authority whatever to purchase
this stock, even though it was merelj'^ intended thereby to make
an appropriation to the association. You held that the county
board, being a creature of the legislature, could exercise only
such powers as are conferred by statute, or such as are clearly

implied or merely incidental to such powers as are specifically
conferred; that among the powers of the county board there is

no such power as that sought to be exercised by the passage
of the resolution referred to. You ask for my opinion in regard
to this matter.

I agree with your conclusion and also with the grounds upon

which it is founded. Unless the authority can be predicated
upon some statutory law, the county board has no such power.

I am also unable to find any provision in our statute from which
I could conclude that the county board was given power such

as that sought to be exercised in the passage of this resolution.
Sec. 59.69 affords the only method for donations.

Appro'priations and Expenditures—Claims—Puhlic Officers—
Taxation—Income assessor may be appointed to make reassess

ment on the board of review.

February 5, 1920.
Honorable Merlin Hull,

Secretary of State.
On December 8, 1919, your chief clerk in writing asked for

an opinion as to the legality of the claims of Mr. George A.
Bubar, the assessor of incomes for Douglas county, amounting to

$387.50 covering 38% days' service as assessor for a reassessment

of the village of Oliver, at the rate of $10.00 per day, and of
Pearce Tompkins, the assessor of incomes for Ashland county,

in the sum of $20.00, covering two days' service while acting

as a member of the board of review of the village of Oliver, in
Douglas county, at the rate of $10.00 per day. The reassess
ment of the village of Oliver took place during the months of
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Au^F.t, September, and October, im, and was for the year
The state tax commission having ordered a reassessment of

said vdtage of Oliver, Mr. Babar was, pursuant to the provisions
o± sec, 1087—45, as a.mended by see. 1, ch. 384, laws of 1919,
duly appointed by sard commission to reassess the said village,
to the same order 't!ie tax commission designated Pearce Tomp-
tons, of Ashland 'county, to serve as a member of the board for
fthe correction and review of such reassessment. As both of
ithese gentlemen had received their salaries as assessor of in-
'ccrnies for their respective districts during the months above
=^ted, your department questions the legality of these claims,
•and «sjks for a ruling of this department before auditing the
:samp. and drawing a warrant upon the state treasurer for their
ipayment.

If Mr. Bnbar did not file a complaint for reassessment, then
the opinion of my predecessor, reported in I Op. Atty. Gen.
477, ans^vers your inquiry, and according to that opinion the
claim of Mr. Bubar may be audited.

Under see. 1087—17, in the order for the reassessment by the
Hax (commission, they shall designate three persons to serve as
a aboard for the correction and review of such reassessment.

It appears that Mr. Tompkins, who was and still is the assessor
of incomes in the district composed of Ashland, Bayfield, and
Iron counties, was appointed to the board of review, and, there
being no authority by which the tax commission may order or
direiS .an assessor of incomes to serve as a member of the board
©f review, it is my opinion that the opinion rendered by my
^predecessor heretofore cited is controUing and that such claim
toay be audited.

^VTiether or not the position of income assessor and that of
member of a board of review are incompatible I need not deter
mine, for the reason that if the two positions are incompatible,
nevertheless Mr. Tompkins served as a de facto member of the
board of review and he would be entitled to the compensation
allowed by law.
It is true that the public is entitled to one competent person

to serve as a reassessor, and three other competent persons to
serve as members of the board of review whenever a reassessment
is ordered by the tax commission.

B—A. G.
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A reassessment of a tax district is a step in the process by
which the state appropriates a portion of the citizens' property
for public use, and whether assessors of incomes should be ap
pointed to make reassessments and to membership on boards of
review involves a question of public policy rather than a legal
question. Inasmuch as assessments, generally speaking, with
respect to these questions are largely under the jurisdiction of
the tax commission, I feel that I should not discuss the question
of public policy in rendering an ofhcial opinion to another de
partment of the state government.

Bonds—Counties—Fublic Officers—County board legislates
for county. Direct legislation in counties by electors not per-
,mitted by constitution.

Ordinance for building school house and issuing bonds there
for not subject to repeal by initiative.

February 5, 1920,

C. B. Lovett,
District Attorney,

Park Palls, Wisconsin. •

By letter of January 30, 1920, you ask to be advised as to
the validity or effect of that part of see. 670w, Stats. 1917 (sub-
sec. (2), sec. 59.02, Stats.), which in terms makes see. 10.43,
Stats., apply to counties. Your county board at its last annual
meeting passed Ordinance 761, which provides for the establish
ment and maintenance of a county training school and the
issuance of county bonds to provide funds for erecting a school
house therefor. On the same date the county board by resolu
tion ordered that sec. 4225a be made applicable to Price county,

and that the proposed bonds and the proceedings preliminary to
the issue thereof be submitted under the last named section to

the attorney general as bond commissioner. The county board
also passed a resolution creating a building committee and
clothed the committee with necessary power to proceed to the
erection of such school house. Some two weeks later there was

filed with the county clerk the petition of voters, in number not
less than fifteen per cent of the vote cast for governor at the
last preceding general election in your county, requesting the
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county board to euiict witlioiit change or else submit to the voters
a proposed ordinance repealing Ordinance 761 before mentioned.

Tiie county board rejected the petition and thereby, in effect,
refused to adopt the proposed repealing ordinance.

Said petition and the action of the county board, you say,
raise the question of whether the county clerk has any right or
duty to submit to the electors the proposed repealing ordinance.
The contention is made that the decision of Meade v. Dane

County, 155 Wis. 662, is against such submission. That decision

involved the validity of sec. 39j,,Stats. 1913, which provided for
a referendum of countj^ and city ordinances. The court con

demned such statute as far as it related to counties upon the
ground that it was an unconstitutional attempt to confer legisla
tive and judicial power upon the electors. The Meade case grew
out of an effort to have submitted to the voters an ordinance pro

viding for the purchase of an addition to the county poor farm.
The support and care of the poor and the maiiitenaiiee of schools
were classed togetlier by the court and affect the state at largo.
If the constitution does not permit direct legislation of the

voters of tlie county on purchasing a poor farm, it does not per
mit such legislation on the subject of public schools. The dis
tinction between direct legislation and option legislation is
pointed out. The court said that it had no doubt of the invalidity
of see. 39i, Stats. 1913. It seems to me that the decision in the
Meade case completely rules this question.

Sec. 670>n, Stats., 1917, provides that county ordinances may
be adopted "in the special manner provided for cities by section
10.43, Avhich section shall be applicable to counties."

Sec. 10.43 provides for direct legislation by the voters in cities.
This section was created by sec. 14, ch. 385, laws of 1915, as was
also sec. 670»i, by revising and renumbering sees. 39i, 39A;, and
39?, Stats. 1913. In form the older sections provided for a ref
erendum, while the new section provides the initiative. The

purpose of the old and the new sections is the same. The scope
note of sec. 10.43 is "Direct legislation," and unquestionably
its purpose is to give the voters of cities and of counties the

right to initiate legislation and to pass upon ordinances and
resolutions which have been enacted by county boards and city
councils. The Meade case was an effort to kill, a resolution by
having it referred to the electors. This case is f j effort to defeat
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an ordinance by euaetiug a repealing ordinance. If one is
legislation, so is .the otber, and legislation by direct action of
the electors of counties is declared to be proliibited by the consti
tution and beyond the power of the legislature to confer.

It is uiy opinion that the petition has no force or effect in law,

and therefore that the county clerk should not submit the pro

posed repealing ordinance to the voters.
Furthermore, as matters now stand, he would not be authorized

to submit the same to electors until further action was had by

the county board. By reading see. 670w and subsec. (4), sec.
10.43 together, we find that a proposed ordinance shall either

be passed unaltered by the county board or it shall be submitted
without alteration by the county hoard to the electors at the

next regular election, if one be held within ninety days; other
wise at a special election to be called by the county board. The
submission would have to be ordered by the county board, and

if the regular election did not occur, a special one would have
to be called by the county board. However, I am clearly of

the opinion that the legislature by ch. 385, laws of 1915, re-
enacted substantially what the court said in the Meade case was
an invalid and an impossible statute.

Real Estate Brokers—Parties selling interest in oil leases are
real estate brokers under ch. 656, Laws 1919.

February 5, 1920.

Wisconsin Real Estate Brokers' Board.

In your favor of January 30 you ask to be advised whether a
person acting as a fiscal agent in soliciting orders for oil lots
or oil shares of stock and handled by a real estate broker comes
within the provisions of the real estate licensing law.
Under the statement of facts submitted by you it is quite im

possible to fully advise you.
Under ch. 656, laws of 1919, sec. 1636—225, Stats., it is pro

vided that a real estate broker is one who sells, exchanges, buys

or offers or attempts to negotiate a sale, exchange or purchase
of an estate in real estate.

Therefore, if 'the party solicits orders for oil lots or oil leases
or the share of an oil lease or any other aliquot part of a lease
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or the sale of any interest in any Tcal estate, whether in the form
of a lease or an aliquot part of a lease, he will be a real estate
broker within the provisions of said eh. 656, laws of 1919.

Indigent, Insane, etc. — Dead Bodies — Superintendent of
county asylum should comply with sec. 51.28. Sec. 1437 not
applicable.

Februarj' 6, 1920.

State Board of Control.

I am in receipt of your favor of February 5, in which you
ask to be advised as to whether the superintendents of county
asylums should comply with sec. 51.28 or sec. 1437.

Sec. 51.28 is a renumbering of an old section by ch. 347, laws
of 1919, as well as an amending of the old section, said section
having reference specifically to patients in any county asylum
for the insane whose maintenance is chargeable to the state or to

any county.

Sec. 1437 is a general statute relating to the duty of every
public officer located and residing in the western United States
judicial district, having charge of the body of a deceased person.

It is a well known rule that the provisions of an act applying
to a specific question prevail over general laws.
You are therefore advised that the superintendents of county

asylums should comply with sec. 51.28 and disregard entirely
the provisions of sec. 1437.

Bridges and Highways—City must maintain its bridges if
not on trunk system, even where county aided in construction
thereof.

February 6, 1920.

A. L. Stengel,

District Attorney,
Fort Atkinson, "Wisconsin.

By letter dated February 3, 1920, you ask whether it is the
duty of Jefferson county or of the city of Jefferson to maintain
a bridge constructed in the city in 1914 under the state aid law.
The bridge is not on the trunk highway system.
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The general rule ou the subject of highway bridges requires
cities to build and maintain the same within their boundaries.

Battles V. Doll, 113 Wis. 357; subsecs. (30) to (34), sec. 925—
52; sees. 925—133, 925—154, 925—172 to 925—196, and 925—
240 to 925—242, Stats.

Do the facts stated bring this bridge within any exception to
that rule? I have not been able to find any such exception.
This bridge is not ou a state highway, nor does it form part of
the county system of prospective state highways. When the
bridge was constructed the state aid law authorized state and
county aid to improve streets in cities of the fourth class having
a population less than five thousand where such streets "directly
connect" highways of the county sj'stem of prospective state
highways. Sec. ISlTuj—5, subsec. la, Stats. 1913. But that
provisions was repealed in 1915 (eh. 533, Laws 1915) and has
not since been reenacled. The stale aid law does not now apply
to cities. Sec. 1319 does not apply, nor does any succeeding
bridge section appI3^ The state aid law does not now affect any
city. Though the bridge was built with state aid, the bridge
was never a part of a state highway and the repeal of the provi
sion under which state aid was given leaves the city of Jefferson
as to this bridge precisely as it would be had the state not con
tributed to the cost of construction.

Where state high- -ays fall -within village limits the villages
are required to mai itain the same. Subsec. 9, see. 1317w—7.
The liability of the county seems express!}^ negatii'ed by the
provisions of par. (f;, subsec. 1, and subsec. If, sec. 1317?u—5, to
the effect that an/ rbad or sti-eet in any city heretofore or here
after built or coiAtructed under the provisions of the state aid
law shall be maiiiT^ined by and entirely at the expense of the
city. This would seem to settle the matter. The county in
my opinion has no duty in the premises. The obligation to
maintain the bridge rests with the city.
It may be added that sec, 1317, Stats., for maintenance of

trunk highwa^^s, does not apply for the reason that this bridge
is not on and forms no part of the state trunk highway system.

r
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Insurance—Life Insurance—Annmty contracts which in case
of lapse grant "a paid up annuity" in proportion to number
of preiniiuns paid, involve discrimination contrary to provisions
of see. 1955o.

Form of such contracts subject to approval of commissioner
of insurance.

February 1, 1920.

Honorable Platt "Whitman,

Insurance Co)nmissioner.

Your communication of January 3, with sample policy and
correspondence enclosed, presents for consideration the question
whether an annuity contract containing the provision:

"If any premium after the second j-ear shall not be paid on
or before" the date when due, the contract will remain in force
for a ])aid-up annuity value for such proportionate part of the
above stated annuity as the number of full years premiums
paid bears to the total number rc(iuired hereunder, or upon
surrender hereof the Company will issue a contract for the
amount of paid-up-annuity so determined; but this contract
may bo reinstated at any time upon payment of overdue pre
miums with interest at the rate of five and one-half per centum
per annum,"

violates the provisions of sec. 19550, Stats., which pro\'ision8
are as follows:

"No life insurance company doing business in this state shall
make or po-mit any distinction or discrimination in favor of
individuals between insurants of the same class and eciuai ex
pectation of life in the amount or payment of premiums or rates
charged or in any return of premium, dividends or other ad
vantages."

Preliminary to any consideration of this proposition, we are
advised by Mr. Anderson, the actuary of your department, that
as a matter of fact the accumulated reserve under a policy from
year to year would never coincide with the proportionate part
of the annuity to which the insured would become entitled if
the full term of contract were carried out. As an elementary
actuarial proposition, therefore, a person insured whose contract
lapsed would receive benefits of greater or less mathematical
value than the reserve value of the policy maintained in force by
another person of the same age, insured for the same amount.
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Obviously, if he received less than the full mathematical value,
those who continued their insurance would profit at his expense;
if he received more than such amount, he would profit at their
expense.

Not merely this, but policy holders whose contracts lapsed
in successive years would receive returns whose ratio to the re
serve value of their policies would differ with each year, thus
violating the principle of equivalence of advantage evidently
contemplated by the statute. Whether the apparent discrimina
tion in a given case was for or against the individual in question,
under the reciprocal relation existing between him and the re
maining mass of policy holders, necessarily discrimination would
result in favor or against them, as the case might be'; so that in
either event very clearly, within the plain language of the stat
ute, there would be a "distinction or discrimination in favor of
individuals" in the return of "advantages" under the policy.

This construction of the statute is clearly confirmed by the
language of Clappenhack v. N. Y. Life Im. Co., 136 Wis. 626.
The policy there involved gave the assured an election to com
mute his policy for $164 of paid-up life insurance on written re
quest made "within six months after default in premiums, barring
which his policy would automatically have been continued for
six years and four months for $1,000. The court.referred to
the law of New York, p. 630:

V* * * The statutes of New York, when this policy was
written, forbade all discrimination between policy-holders of the
same class, and required that paid-up insurance be accorded to
the full amount that the existing reserve would purchase at the
established rates."

■ Adding:

"# ♦ # "Aether such foreign statute was properly before
the court or not, the general policy thereby expressed is part
of the law of this state. See. 1955o, Stats. (1898). This con
tract, as construed by defendant and by the trial court, would
be in defiance of the policy of these statutes. It would give to
one who declared his election before the six months had expired
less insurance than to another, similarly situated, who withheld
such declaration till the end of that period. It would give to
the former less insurance than his reserves would purchase at
established rates, if $164 was the correct amount purchasable
by the reserves at the end of six months."
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This case clearly indicates the view of the court that within
the meaning of the statute "insurants of the same class" is a
term used to indicate a status acquired by individuals at the

time of their entrance upon the contract of insurance, rather
than as descriptive of the incidents attending upon their ter
mination of that contract. In other words, the mere fact that

all parties who elected to terminate their insurance upon the
same day were treated alike would not constitute them a separate
class between whom there was no distinction or discrimination.

That such is the sense in which the term "class" is employed
in the statute is borne out by the decision of the court in the

case of Miller v. New York Jjife Ins. Co., 200 S. W. 482, where
the court adopted the language of the chancellor's opinion below,
saying, p. 484;

" 'Whilst there appear to be many bases of classification of
life insurance policies, in its primary and ordinary meaning "a
class" of policies signifies those polices issued (a) in the same
calendar year, (b) upon the lives of persons of the same age,
and (c) on the same plan of insurance.' "

See also Grange v. Penn. Mnt. Life I-ns. Co., 84 Atl. 392;
Graham v. Mut. Life Ins. Co., 97 S. E. 6.

It follows therefore that this policy would permit

"distinction or discrimination ♦ * * between insurants of
the same class and equal expectation of life,"

within the terms of sec. 1955o.

Your letter suggests the further question: Discrimination
or distinction being assumed to exist, are annuity contracts sub
ject to the restrictions laid down in sec. 1955o, Wis. Stats., and
is the approval of such contracts within the jurisdiction of the
insurance commissioner, under the provisions of sec. 1948/?
A correlation of the pertinent provisions of the statute seems

to make it plain that this question must be answered in the
affirmative. Sec. 1955o provides that "no life insurance company

doing business in this state" shall do any of the things pro
hibited in the body of the statute. If the issuance of annuity
contracts is the doing of business by life insurance companies
in this state, then very clearly they are subject to the provisions
of this section.
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Sec. 1897 provides:

"An insurance corporation may be formed for the following
pui'poses: [Then follows in parentlicses the following provi
sion] (The mention of several subjects or risks of insurance in
any subsection indicates that any one or more or all may be
included.)
"« * #

"(3) Life Insurance.—Upon the lives or health of persons,
and every assurance pertaining thereto, and to grant, purchase
or dispose of annuities and endowments."

Very clearly, therefore, within the purview of the statute, "to

grant, purchase or dispose of annuities" is considered and

treated as the doing of life insurance business. The section
which confers .jurisdiction upon the commissioner to approve
policies, could anything do so, makes this even clearer, because
the terms of see. 1948/" s])ceifieally provide:

((« « * 2^^ policy of life or disability insurance as defined

in subsGctious 3 and 4 of section 1897, shall be issued or delivered
in this state until the same has been appi-oved by the commis
sioner of insurance, or until there has been filed with him at
least thirty days: * * *"

Snbsec. (c) sets forth:

"In ease of life insurance, a separate statement on the basis
of one thousand dollars of insurance for each age at which poli
cies are to be issued, stating in dollars and cents, for each year."

Snbd. (2), subsec. (c) refers to the reserve to be included in

such statement, and contains the proviso:

«<# * * That the reserve for annuity provisions contained

in continuous income or supervisorship contracts need not be
filed."

This emphasizes and confirms the foregoing construction as
correct, because in the mind of the legislature providing the

form of statement to be filed in the ease of life insurance, it

was deemed necessary to specifically except therefrom annuity

contracts in this respect. Annuity contracts, therefore, are
very clearly sub.ieet to the approval of the commissioner of in

surance by the plain terms of the statutes upon the subject,
except that no statement of the reserve for annuity provisions
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contained in coiitinuous income or survivorship contracts need

be filed.

Your final question as to whether the fact that nothing but
paid-up values ai*e granted has any effect on the rule against
discrimination is answered in the negative. The fact that but

a single option is jirovided, that of a paid-up annuity, would
seem to heighten tlie nature and degree of the discrimination.

Corpoj'atiovs—Insurance—Under sec. 1896wi notice of pro

posed amendment of articles of organization of mutual fire in
surance company must contain exact copy of proposed amend
ment, otherwise such amendment cannot legally be acted upon.

February 11, 1920.

Honorable F. W. Kubasta,

Deputy Commissioner of Insurance.

I have examined and return herewith the proposed amend

ment to articles of organization of the — Company of Juneau,
Wisconsin.

The certificate as to the adoption of the amendment seems to

be in proper form, but there is also among the papers a copy of
the notice that apparently in fact was given to the members of
the company. This notice does not contain a copy of the resolu
tion that was adopted. Under sec. 1896m, subsec. 1, the amend
ment can be made only

''after the ])roposcd amendment lias been filed with the secretary
of the company and with the commissioner of insurance, and
a copy thereof,"with notice of the time and place of meeting, has
been mailed to each member at least thirty days prior to such
meeting."

The notice that was sent does not mention the amendment of

the articles specifically, nor, as pointed out above, does it contain
a copy of the proposed amendment. It does state that the
meeting will be held for the purpose, among other things, of
"adding insurance against loss by theft to the insurance," but
this is not a copy of the proposed amendment. The distinction
made may seem to be very technical, but in the matter of or
ganization of corporations and amendment of the articles oui
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supreme court has virtually lield that tlie statute must be literally
complied with. It has not been in this ease, and for that reason
I cannot approve this amendment.

AppropriaUo7is and Expei^ditures — Education — Normal

Schools—Contingent appropriation for normal schools is avail
able for expenses of summer sessions of those schools, other con
ditions of statute being complied with.

February 12, 1920.
Honorable Edward A. Fitzpatrick, Secretary,

State Board of Education.
Ch. 445, laws of 1919, appropriates:

"For any or all of the normal schools under the supervision
of the state board of normal school regents, to be distributed as
the said board may direct:

< <« * #

" (f) On July 1, 1919, fifty thou.sand dollars, and in [on] July
1, 1920, fifty thousand dollars, as contingent appropriations, no
part of which shall be expended unless the state board of normal
regents shall report to the state board of education that the in
crease in attendance at a particular institution or institutions,
necessitates additional help. Thereupon the state board of edu
cation shall pass upon such needs, and allow so much of said
appropriation as it shall deem noces.sary."

You inquire whether any part of this fifty thousand dollars
would be available to the normal schools for summer school

sessions, based on an increased enrollment of students in such
session over the session of a year ago.

It is the judgment of this departjiicjit that the contingent
appropriation of $50,000 for July 1, 1920, is available for and
may be applied to the operation of summer school sessions, other
conditions of the statute being complied with.

This conclusion rests upon the following considerations. His
torically, we are advised that the summer sessions of the normal

schools were first instituted by the board of normal regents about
ten years ago, without direct legislative authority specifically
authorizing the establishment of such schools. It was assumed

that the board of normal regents possessed the unquestioned
power to establish such sessions as incident to their general
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power and authority of administration. Initially these sessions
were a modification of the old time teachers' institute. Due

to gradual expansions they came to assume a position coordinate

in extent and importance with the regular sessions of the school,

so that in substance and effect the normal school year was

practically divided into four quarters.

This assumption of power to establish these schools was never

challenged by the legislature and never subjected to test in
court. That it was properly assumed by the board we think is
given express recognition by legislative act appearing as sec.
20.38, subsec. (13), which contains the proviso:

■'Summer schools for teachers shall be limited to six weeks in
each year,''

the result of which is merely to curtail and restrict the length
of the summer session, but docs not at all draw into question the
power of the board to establish such schools, but rather recognizes
that power. So that, in the absence of other indications of legis
lative purpose, it might well be assumed that the same rules for
the expenditure of funds would apply to summer sessions as to
other sessions, except that they might not be extended beyond
six weeks.

The legislature, however, lias not left this to mere inference
or conjecture. The numbering 20.38, was adopted by ch. 14,
lau's of 1917, the appropriation statute. This we find provided
specifically:

"On July 1, 1915, six thousand six liimdrcd fifty dollars, and
annually beginning July 1, 1916, six thousand seven hundred
fifty dollars, for institutes for the instruction of teachers pur
suant to section 407, for summer schools for teachers, and for
conducting a state teachers' and a state young people's reading
circle organized by the "Wisconsin Teachers' Association."

Ch. 447, laws of 1917, amended this statute, and in lieu thereof
made the provision which now appears:

"Summer schools for teacliers shall be limited to six weeks
in each year. For all fi scal purposes, the entire summer session
shall be considered as occurring in the fiscal year in which the
major part thereof occurs, and all expenditures therefor shall
be charged to the appropriation for such fiscal year."

Language could scarcely indicate more plainly the legislative
judgment that the summer session stood in all respects upon a
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coordinate footing, and that the same rules should apply to
the administratiou of its finances as for the remaining sessions,
it being stated that

''for all fiscal purposes," it ''shall bo considered as occuri'ing in
tiie fiscal year in which the major part thereof occurs."

Municipal Corporations—Public Officers—Phmbing Examin
ers—Only journeyman plumber within definition of statute is
eligible to position on committee of examiners, where vacancy is
that of journeyman plumber.

February 12, 1920.
Dr. C. a. Harper, Secretary,

State Board of Health.
In your letter of February 10 you state that there is a A'acancy

on the board of plumbing examiners to be filled, and that the
• vacancy is the position of a journeyman examiner. You state
that some of tlie applicants are plumbing inspectors in the cities
of this state who arc not engaged in the practical installation of
plumbing, although they do hold journeyman licenses, and be
fore taking up the inspection work were engaged in the practical
installation of plumbing as their principal occupation; and that
the other applicants are journeyman plumbers whose principal
occupation is the practical installation of plumbing.
Your question, therefore, is whether under the definition of

a journeyman plumber, an inspector who is not engaged in the
practical installation of plumbing is eligible to an appointment
as a journeyman plumber on the committee of examiners.

Sec. 959—53, siibsec. 1, subd. (a), defines a journeyman
plumber

"to be any person other than a master plumber, who, as his
principal occupation, is engaged in the practical installation of
plumbing."

Sec. 959—55 provides for the appointment of three plumbing
examiners, one of whom "shall be a journeyman plumber," one
shall be a "master plumber," and one shall be a member or
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an employe of the state board of health, which three persons are
known

"as the committee of examiners for the examining of journey
man and master plumbers as to their qualifications and fitness
to be entitled to licenses to engage in the work of master plumbers
and journeyman plumbers."

Said sec. 959—55, subsec. 1, specifically provides the qualifica
tions for each member of the committee.
The vacancy that you now have being that of the journejunan

plumber, the only person eligible under the law to fill such
position is a journeyman plumber, and inasmuch as a journey
man plumber is defined in the statutes which I have quoted in
connection with the subject relating to licenses to plumbers, it
must be held that "journeyman plumber" means a plumber
within the definition thereof, and tliercfore only a person other
than a master plumber who as his principal occupation is en
gaged in the practical installation of plumbing is eligible to fill
the position.
I think this conclusion is only a restatement of what the law

clearly provides, and it must therefore be held that a person who
is not presently engaged in the practical installation of plumbing
as his principal occupation is not eligible for the position. I
can very well comprehend how a plumbing inspector in a city
might be engaged in the practical installation of plumbing as
his principal occupation and his plumbing inspection would
be only incidental, and so the test must be whether or not the
person is engaged in the practical installation of plumbing as
his principal occupation. If he is not, then of course, in the
plain terms of the statute, he is not eligible, even though he
holds a journeyman plumber's license, for it is very clear that
a man may obtain a journeyman plumber's license and then
cease to be engaged in the practical installation of plumbing as
his principal occupation. *
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Appropriations and Expenditures—Armories—^Appropriation
effective July 1, 1919, for armories thereafter approved.

February 12, 1920.
Honorable Orlando Holwat,

Adjutant General.

You request in your favor of February 10 my opinion as to
whether the provisions of eh. 324, laws of 1919, are applicable
to the appropriation made to the Wisconsin national guard for
the fiscal year July 1, 1918, to June 30, 1919.
In my opinion the appropriation available for the purposes

specified in said ch. 324 has no reference to the appropriation
made to the Wisconsin national guard for the fiscal year from
July 1, 1918, to June 30, 1919, for the reason that the appro
priation made for the purposes set forth in ch. 324 was not
available until after July 1, 1919, as provided in sec. 5, ch. 273,
laws of 1919.

The authority to aid in the purchase and construction of
armories was not granted until June 12, 1919, by ch. 324, and
it wa.s quite impossible for the armoiy board to obligate the state
until there was an appropriation for that purpose. Such ap
propriation did not take effect until July 1, 1919, and the fifteen
per centum of the total sum annually appropriated to aid in the
purchase and construction of armories has reference to the fiscal
year beginning July 1, 1919.

Elections—Nominatwn Papers—Presidential Preference Pri
mary—Statute governing filing of nomination papers at presi
dential primary which adopted by reference certain provisions
of statute providing for September primary is to be construed as
law stood at time of their adoption; subsequent amendments are
to be disregarded. *

February 12, 1920.
Honorable Merlin Hull,

Secretary of State.
You call attention to the fact that sees. 5.22, subsec. (6), and

5.23 require candidates for president, vice-president, and na
tional delegates to file nomination papers in your office in the
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manner provided in sees. 5.05 and 5.07 for the September pri
mary ; and in view of the further fact that the last legislature
(ch. 352, Laws 1919) changed the wording of sec. 5.05 as to the
date of filing from '' at least thirty days prior to such primary''
to "not later than the last Tuesday of July," you state there
seems to be some uncertainty in the minds of candidates as to

the last day for filing nomination papers for the so-called "presi
dential preference primary" and national delegate election to

be held April 6, 1920. You request to be advised in the matter.

You are advi.sed that the situation is ruled by principles of
law too well settled to admit of debate. The legislation in ques
tion is an illustration of a frequent legislative practice to adopt

by reference the provisions of some other statute. The rule con
trolling under such circumstances has been well stated by the

supreme court of the United States, in the early case of Kendall

V. United States, 12 Peters 524, where it was said, p. 625:

"* * * Such adoption has always been considered as re
ferring to the law existing at the time of adoption; and no subse
quent legislation has ever been supposed to affect it. And such
must necessarily be the effect and operation of such adoption.
No other rule would furnish any certainty as to what was the
law; and would be adopting prospectively, all changes that
might be made in the law.''

The supreme court of Wisconsin, in Flanders v. Town of
MeiTimack, 48 Wis. 567, construing two sections of a statute,

one of which made reference to a preceding one that was sub
sequently repealed, answered the argument that resort might

not be had to such statute, as follows (p. 576):

"♦ ♦ • The point is not well taken. Although section
1210o. is not a law and has no longer the form of a law, it was
not annihilated by its repeal, and a reference to it in the foUow-
lowing section is just as effectual as ever it was to determine
the cases to which the latter section is applicable."

The general rule is stated in 36 Cyc. 1152—1153:

"• * * As a rule the adoption of a statute by reference
is construed as an adoption of the law as it existed at the time
the adopting statute was passed, and therefore is not affected by
any subsequent modification or repeal of the statute adopted."

The text is well sustained. Postal Tel. Cable Co. v. Southern
Uy. Co., 89 Fed. 190, 194; Culver v. People, 161 111. 89, 43 N.

6—A. G.
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E. 812, 814; Sutherland on Statutory Construction, sec. 257;

State V. Junkin, 128 N. W. 630, 631; JItitio v. Walker Co., 64
So. 313, h. n. 2.

The ajiteeedcut of see. 5.23 as it now appears, so far as the
reference to the prior statute is concerned, was first enacted by
eh. 22, laws of the special session of 1912, ̂ rhich amended the

law as it previously stood and provided for nominations

"by noniinatioi; papers, in the manner provided by sections 11—
5 and 11—6 of the statutes," etc.

Sees. 11—5 and 11—6, Stats. 1911, contained the provision for
filing nomination papers "at least thirty days prior to such
primary." To paraphrase the language with which the court

concludes its opinion in Flanders v. Merrimack,

"* * * That section (5.23) has the same force and effect
as it would have were the words, 'at least thirty days prior to
.such primary a nomination paper shall have been filed,' in
serted therein, instead of the words 'in the manner provided by
section 5.05.' "

It is clear, therefore, that nominations for candidates for

president and vice-president and for delegates shall be made
by nomination papers to be filed at least thirty days prior to

the so-called "presidential preference primary," to be held
April 6, 1920.

Public officers—State Treasvrcr—Statutes do not impose upon
state treasurer duty of personally signing drafts; this, being

mere ministerial act, may bo delegated by him to subordinate.

February 17, 1920.
Honorable Henry Johnson,

State Treasurer.

The fact that approximately 150,000 drafts will need to be
issued by your department during the next six weeks raises the
question, as you suggest in your communication of this date,
whether you have authority to appoint a former bookkeeper in
your office to sign your name to drafts, adding his initial, and
likewise to have the assistant treasurer sign your name, adding
his initial.
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You are advised that see. 14.42, Stats., which prescribes the
duties of the treasurer, although enumerating under foui-teen
separate headings wliat tliose duties shall consist of, nowhere
includes among them any provision directing the issuance of
drafts by you. Ou the contrary, subd. (4) contemplates that
such payments may be made in currency.

Subd. (12) provides lliat tlie state treasurer shall

"Cause to be plainly printed or stamped upon all checks and
drafts issued by him, the words 'Void if not presented for pay
ment within two years.' "

In this rosijoct, the duties of the treasurer are entirely distinct
from those of the secretary of state.

Sec. 14.35 specifically provides:

"The secretary of state shall draw his warrant on the state
treasurer payable to the claimant for the amount allowed by
him upon every claim aiidited under section 14.31, specifying
from what fund to be paid, the particular law which authorizes
the same to be paid out of the .state treasury, and the post-office
address of the payee; and he shall not credit the treasurer for
any sum of money i)aid out by him otherwise than upon such
warrants."

The section stood in siibstantially the same form when an opinion
was rendered by Attorney General Gilbert (see Op. Atty. Gen.
for 1908, 704, 711), holding that the secretary of state could
not authorize the signature of warrants by one other than him
self unless he was unable to write. Much reliance was placed in
this case upon subd. (19), sec. 4791, Stats., which reads:

"The words 'written' and 'in writing' may he construed to
include printing, engraving, lithographing and any other mode
of representing words and letters; but in all cases where the
written signature of any person is required by law it shall always
be the proper handwriting of such person or in ease he is nuable
to write, his proper mark or his name written by some person at
his request and in his presence."

And the reasoning of the opinion was that the statute clearly
contemplated that the warrant should be signed by the secretary
of state personally.
Pursuant to this opinion, doubtless, see. 14.36, Stats., was
enacted, providing:
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''Whenever it is impracticable for the secretary of state to
personally sign warrants issued on the state treasury, his name
may be signed thereto by one or more persons in his department
designated by him."

It should be borne in mind that the signature of the secretary
of state to a warrant comes as the last step in the audit of claims,
and to that extent finally fixes and determines the liability of
the state to make payment. The .state treasurer discharges no
such functions. He has no discretion.

Sec. 14.42, subd. (4), provides that the treasurer shall

"Pay out of the treasury, on demand, upon the warrants of
the secretary of state and not otherwise such sums only as are
authorized by law to be so paid. • *

Here there is no discretion. The payment of money x^ursuant
to a warrant of the secretary of state is a mere ministerial duty,
susceptible of enforcement by mandamus. He merely exercises
an oiitional method of paying funds for whose safe-keeping he
is personally liable. Very clearly he could delegate to anyone
that he saw fit the duly of going to the safe in his office and
taking therefrom specie and making payment of a warrant per
sonally. Obviously, his signature to a check or draft stands
upon the same footing. It comes within the rule laid down in
Mechem on Public Officers, sec. 568:

"Where, however, the (luestion arises in regard to an act
which is of a purely mechanical, mi)iisterial or executive nature,
a ditferent rule applies. It can ordinarily make no difference
to any one by whom the mere physical act is performed when
its performance has been guided by the judgment or discretion
of the person chosen. The rule, therefore, is that the perform
ance of duties of this nature may, ujile.ss expressly prohibited,
be properly delegated to another."

See also Throop, Public Officers, sec. 569.
A case wholly in point is that of The People v. Bank of North

America, 75 N. Y. 547. That action involved in substance the
converse of the present situation, in that the question was as
to the power and authority of a clerk in the office of the state
treasurer to make endorsements of drafts received by him and
deposit the same. The court said, p. 556:

<' • • • rpijg placing his name upon the drafts for collection
involved the exercise of no judgment or discretion. It was a
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mere formal, routine act, which anyone could be authorized by
the treasurer to perform. The banks had been designated, the
drafts had been received and accepted. They were to be placed
in the banks for eolleetion. As to these matters, there was no
further discretion or judgment to be exercised. And there was
no more discretion to be used in placing the name of the treasurer
upon them and depositing them in the bank than there was in
receiving a package of money and depositing that. The power
to indorse and deposit the drafts was no greater or higher than
the power to dei»osit money, and the one power could be in
trusted to a clerk.with just as much safety as the other, unless
it so happened that larger sums came into the ofSce in drafts
than in money. It would be just as easy for a clerk to steal
the money as the drafts. These, drafts and the indorsements
upon them were not official documents, which the treasurer,
as a public officer, was required to sign or certify. Hence the
rule that an agent, public or private, cannot delegate his author
ity, in cases requiring the exercise of judgment or discretion,
does not apply: {Commercial Bank v. Norton, 1 Hill, 501; New-
ion V. Bronson, 13 N. Y., 587.) "

See also 29 Cyc. 1433.

The language in the ease of People v. Bank of North America,
with slight paraphrase, might be applied here. The power to
sign drafts is not greater or higher than the power to pay out
money in specie.

In reliance upon this decision, we find that the attorney
general of New York (Report of Attomey General, N. Y., 1895, '
66), having been asked for a ruling as to

"whether a county trea.surer has the right to authorize a person
other than a dciJuty to sign checks,"

said: • .

"The act of placing the name of the treasurer to the check
is a mere ministerial act which the treasurer might authorize
anyone to do after he had determined that it was proper to make
the cheek."

Rmg V. Count;/ of Johmon, 6 Iowa 265, involved the validity
of certain promissory notes of a county, not signed by the county
judge, who was designated to act in that capacity. The court
said, p. 272:

"Many of his powers he could not delegate to another, such
as his judicial authority, and such would be his official judgment
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and discretion. But no objection is perceived to another's per
forming a ministerial act, under his order and direction. Of
this character, is the act of the clerk in signing the notes, by
order of the county judge. The clerk could not determine
whether tlie stock slionkl be taken, nor whether the bond and
coupons should be given; but the objections to his signing these
instruments, upon the order of the judge, is not very apparent."

,  In Montgomerij v. Township of St. Mary's, 43 Fed. 362, 363,
the court puts this question:

"Can a public officer delegate to another, not the exercise of
official discretion, but simply the performance of a ministerial
act, such as signing his name in his presence, and under his
order?"

and by its decision answers the same in the affirmative.

Porier v. Boyd Paving cC Construction Co., 112 S. W. 235,
headnote 1:

"The general rule is tliat, when a document is required by
the common law or by statute to be signed by any person, a
signature of his name in his own handwriting is not required,
but he may request another to sign his name for him."

State v. Rcbcr, 126 S, W. 397, headnote 3:

"An officer, to whom a discretion is intrusted by law, cannot
d(degate to another tlie exercise thereof, but after he has himself
e.xercised the discretion he may, under proper conditions, delegate
to another the performance of a ministerial act, such as signing
instruments, to evidence the x'esult of his own exercise of the
discretion."

It therefore seems clear that you may authorize the signature
of your name as you have done.

You likewise desire an opinion as to whether you may use
a facsimile signature, or a rubber stamp. You are adyised that
under date of July 26, 1918, VII Op. Atty. Gen. 419, Mr. Haven,
then attorney general, rendered an opinion that a

"county chairman may countersign bis county orders by stamp
ing his name with a rubber stamp thereon."

In that opinion reliance was placed upon the opinion of the
attorney general of the United States, rendered to the secretary
of the treasury, in which it was held:
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the Secretary of the Treasury is capable of seeing what
he does, so that one paper cannot be passed upon him for another,
he may impress his name with a stamp or copperplate instead

, of a pen, provided he keep the stamp or copperplate in his OAvn
possession and apply it himself, or cause it to be applied in his
presence." 1 Op. U. S. Attys. Gen. 670.

This seems a clear statement of the law. '

Reyisti'vcd Nurses—A nurse who is not a registered nurse
may ncvortliele.ss advertise as a practical nurse.

February 18, 1920.

Board of Control.

In your letter of February 12 you state that at the present
time you have a school for nurses at the Wisconsin state hospital
for the insane, in which a two years' course is given; that you
have a letter from Superintenednt Drake of that institution in
which he proposes to offer in connection with the school for
nurses a practical course of training to cover a period of one
year; that the work will embrace, besides instruction, taking
temperatures, keeping charts, administering medicines, giving
baths and packs, and the practical applicatioji of the principles
of asepsis, etc.; that as qualifications to enter the institution to
take this course, applicants will be I'cquired to have a graded
school education; that upon completion of the course a cer
tificate will be issued by the state board of control.
You iiKiuire whether the graduates of this course could ad

vertise themselves as practical nurses after the course has been
given. You state also that you .feel certain that this arrange
ment would not conflict with any of the Wisconsin statutes
establishing training schools for nurses, but before you proceed
in the matter you desire the opinion of this department as to
whether these graduates could advertise themselves as practical
nurses.

Your question must be answered in the affirmative. The
only prohibition which I find in the statute against advertising
as a nurse is found in sec. 1435c—4. Said section reads as
foUows:

"It shall be unlawful hereafter for any person to practice,
or attempt to practice, in the state as a registered nurse with-
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out a certificate from the Wisconsin state board of medical exam
iners. Any person who lias received such certificate shall be
styled and known as a 'rofristcred nurse,' and shall be entitled
to append the letters 'R.N.' to the name of such person. No
other person shall assume or use such title, or the abbreviation
'R.N.,' or any other words, letters or figures to indicate- that
such person is a registered nurse."

While these nurses are not authorized to hold themselves out

or advertise as registered nurses, I see no objections to their
advertising as practical nurses. No statute of the state would

be violated and I see no objection to the practice.

Public Officers—Jndgmmts—State Employe—^Lien given to
judgment creditor against earnings of state employe under
sec. 3716a is rendered void under sec. 67, par. f of bankruptcy
act when such employe is adjudicated a bankrupt within four
months after obtaining such lien.

February 19, 1920.
Honorable Merlin Hull,

Secretary of State.

In your letter of February 11 you state that on January 17,
1920, there was filed in your department, under the provisions
of sec. 3716a, Stats., a certifiijd transcript of a judgment in favor
of G— and B— against X—, amounting to $125.26; that when
the highway commission pay roll was presented for payment the
latter part of January, it was certified that there was due Mr.
X— the sum of $145. It appearing that he was a married
man, you allowed him $60.00 as exempt, and the balance of

$85.00 is being held in your office for the benefit of the judgment
creditor.

In accordance with that portion of the statute which allows
to the judgment debtor thirty days from the date of filing of
the certified copy of judgment, in which to file an affidavit of
an intention to appeal, you have not paid the said sum of $85.00
over to the judgment creditors. You state that according to
your calculations, the said sum was pajuble to them on the 16th
day of February, but that on the date of your letter you received
a notice from Charles A. Wilson, referee in bankruptcy at
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Superior, Wisconsin, to the effect that Mr.X— was adjudged

a bankrupt on the 7th day of February. On account of the
conflicting claims you have requested my opinion as to the

construction of the section above referred to.

Sec. 3716a received the construction of the supreme court in

the ease of Jefferson Transfer Co. v. Hull, 166 Wis. 438. I
quote the following from the decision of the court found on page
441: '

"2. The right given by this statute is that of a lien on the
fund, not ownership thereof. It is closely analogous to the right
of a judgment creditor to goods of the debtor seized upon execu
tion; in fact the proceeding may rightly be called an equitable
execution. It is plainly a lien obtained through legal proceed
ings ; hence, so far as it affects wages or salary due at the time
of the filing of the petition in bankruptcy, it is rendered 'null
and void' by tlie expre.ss terms of sec. 67 f of the national bank
ruptcy act. The judgment itself is not affected by the section
named, only the lien which has been created under it (1 Rem
ington, Bankr. (2d ed.) sec. 682 and cases cited) * *

From the foregoing it is clear that the lien which see. 3716a

gave to the judgment creditors, G— and B—, was lost when Mr.
X— was adjudicated a bankrupt in the federal court on the

7th day of February, 1920. Sec. 67, par. f; of the national

bankruptcy law of 1898 declares null and void all levies, judg

ments and other liens obtained through judicial proceedings
within four months prior to the filing of the petition in

bankruptcy. As the $85.00 earned by X— during January,
1920, is still in your possession, it is, .under the decision of our
court, not subject to the judgment creditors' lien, but whether
or not the trustee in bankruptcy is entitled thereto is a question

which we I'eserve until the trustee has made demand therefor.

Whether the judgment creditors will have any claim on the
earnings of X— subsequent to February 7, 1920, depends

upon his being discharged from said judgment by the bank
ruptcy coui-t.
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Criminal Law—Gamhlinfj—Selling postal cards with chance
of buyer's drawing one out of bnnch fastened together which has
lucky number that draws candy box is gambling.

February 20, 1920.

George W. Ltppert,

District Attorney,
Wausau, Wisconsin.

In your letter of February 16 you sa}' that in your county a
man has a block of postal cards which are fastened together on

the outer edge by pasting a paper on them, and that these postal

cards are sold at five cents apiece. However, should anyone draw

a card that has on it a lucky number, he gets a box of candy.
There are some cards which do not liave any numbers on them
and thei'e are others which have the so-called lucky numbers.

You inquire whether, in my opinion, this is gambling.
Under the statement of facts, every purchaser is presumed to

get his money's worth, but there is the additional chance of
gaining a lucky number, on the chance of the card having a

certain number on it. Under the principle laid dowji in the

opinion by one of my predecessors, which you will find in Op.
Atty. Geli. for 1908, 286, and also in Op. Atty. Gen. for 1910,

850, this is gambling and in violation of our statute.

Puhlic OjJicei'S—-County Board—Chairman of county board
is elected at first meeting after regular election of members;

he is elected for balance of his tci'in as supervisor. Hence when
term of supervisors is one year chairman of board is elected
annually, but where term is three years election of chairman
i.s triennial.

February 20, 1920.

Archir.\T;D McKay,
Districi Attorney,

Superior, Wisconsin.

You a.sk to be, advised whether the Douglas county board at

its first meeting after the coming spring election should choose
a chairman. It appears from your letter of February 13, 1920,

that the county board acting under sec. 663, Stats. 1917, by

resolution provided that the term of supervisors thereafter to
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be elected should be three years, that the term of the members
of the board is thi-ee j'ears, and that no supervisors are to be
elected in your county next Ai^rii.

It is my opinion that the chairman elected by the county
board last April will hold for the balance of his term as super
visor, and that no election of a chairman is called for by the
statutes until after there shall have been an election of super

visors for a full term.

As you say, the statutes relating to counties and county boards
were revised, renumbered, and somewhat amended by ch. 695,
laws of 1919. Sec. 667, Stats. 1917, provided;

"Tlie county board, at the first meeting after their election,
shall elect one of their number chairman, who shall continue to
occupy such position * * * until the county board elected
for the succeeding year shall elect his successor."

The words "elected for the succeeding year" are ambiguous.
Sec. 667 was interpreted in an opinion to the district attorney,
March 4, 1919. (VIII Op. At^i^ Gen. 134.) It was then in
effect held that the chairman was to be elected annually. While

there may be doubt as to the correctness of that ruling, it is
adhered to. Has the law upon the subject since been changed?
In my opinion, it has.

The provisions of sees. 667 and 667a, Stats. 1917, were con
solidated and revised to read:

"The county board, at. the first meeting after each regular
. clo(;tion at which members thereof are elected for full terms,
shall elect one of their number chairman. A p<!rson so elected
slialL i)crform all duties required of the chairman until the
county board eh'cts his successor." Sec. 59.05, Stats, (see. 19,
ch. 695, laws of 1919).

Confessedly the meeting \vhich wll be held by your county
board after the April election wiU not be the "first meeting after
their election" (sec. 667, Stats. 1917) nor the "first meeting
after * * * [a] regular election at which members thereof
were elected for a full term" (sec. 59.05, Stats). The mandate

of the statute to elect a chairman, however, relates only to meet

ings so held. The command related to the meeting held last
April and it "was obeyed. That action exhausted the power of
the board, in the premises, till such time as the command of
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the statute is again applicable. As already stated, the statute
as it now reads is addressed to the county board at the first
meeting following the election of the members thereof. That
will not occur in your county till another regular election of
supervisors is held.
I am of the opinion that there will be no vacancy in the office

of chairman following the April election. But right or wrong,
no injury or harm can result to the public interest by the present
chairman continuing in that office, even though a successor
should be but is not elected. If one is not elected, the incumbent
is required and authorized to discharge the duties of the office
'' until the county board elects his successor.''

Railroads—In cases where an increase of utility rates is con
templated, statute contemplates proceeding by application and
notice and hearing thereon.

February 20, 1920.
Railroad Commission of Wisconsin.

Sec. 1797m—31, after referring to the filing of schedules by
public utility companies, provides:

"No change shall thereafter be made in any schedule, in-
eluding schedules of joint rates, except upon ten days' notice
to the commission, and all such changes shall be plainly indi
cated upon existing schedules, or by filing new schedules in lieu
thereof ten days prior to the time the same are to take efl'ect;.
provided, that the commission, upon application of any public
utility, may prescribe a less time within which a reduction may
be made."

Sec. 1797m—105 prescribes:

"Any public utility desiring to advance or discontinue any
such rate or rates may make application to the commission," and
thereupon hearing and investigation are to be had.

Your communication of February 19 makes inquiry as to
which of these sections establishes the procedure to be followed
in a case where the utility proposes to increase the service con
nection charge to new consumers, thus making a change in the
amount which a prospective consumer must pay for the eon-
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nection. Your letter suggests that the commission has hereto

fore oousiclered that see. 1797m—31, above quoted, merely ap
plied to changes in schedules not involved in increase in cost to
the consumer, and that in the case specified the latter section.

1797h{—105, would control.

It is the judgment of this department that your position

is correct. You advert to the general rule stated in Black on

Interpretation of Laws, p. 326:

"* * * It is a general rule that where different parts or
sections of the same statute are found to be in irreconcilable
conflict, the latest in order of position or arrangement will
prevail."

We would suggest in addition to schedules which do not affect
an increase in cost of service to the consumer, that see. 1797m—

31 applies to cases involving reductions in cost to the consumer.

Indeed, it is possible that the statute might be so construed as
applying primarily to such reductions. In any event, it does

not apply to the ease you have in mind, and sec. 1797jn—105

docs apply.

A-ppropriatiom and Expenditures—Puhlic Officers—Field
Inspector for Adult Blind—Secretary of state has no authority
to allow claim of office building company for office room pro
vided for field inspector for adult blind while stationed in city
of Milwaukee. Neither such field inspector nor board of control

may enter into such a contract and bind state.

February 24, 1920.

Honorable Merlin Hull,

Secretary of State.
I have your letter of February 16, in which you state that

there has been presented to you for payment the claim of the

—Company of Milwaukee for office rental for Miss —, a
field agent for the board of control; that about the same time

Miss—s expense account was presented covering expenses while

in the city of Madison; that you returned both accounts to the

board of control, stating that you could find no authority for

allowing the claim of the — Company, and that the expense
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account of Miss — conld only be allowed when the necessity foi'
her being located somewhoi'c else was shown.

"With your letter you submitted a copy of a letter written
by you January 6 to the state board of control and the reply
of the state board of control dated February 14. You are

satisfied from the rejilj' of the state board of control that for

reasons of economy and efficiency Miss — was stationed at the

city of Milwaukee and that she was therefore entitled to her
expenses at Madison wlieii called there for temporary services,

but you arc in doubt as to the claim of the — Company and

desire my opinion as to whether any authority exists for paying
said item from the state treasury.
As I understand it, Miss — was appointed by the state board

of control as a field agent for the adult blind of the state, pur

suant to the provisions of (;h. 499, laws of 1919. The duties of
such a field agent are set forth in detail in sec. 1 of said chapter.

Under sec. 2 of said chapter the state board of control is author

ized to fix the salai*y to be paid to said field agent, which shall
be "in addition to traveling expenses incurred." There is noth
ing in said chapter nor in any other law of tliis state in which
authority is given to such field agent or to the state board of

control to enter into a coutraet for office rental in the city of
Milwaukee. Neither can such authority be reasonably implied.

It is therefore my opinion that you were right in disallowing
the claim of the — Company.

Puhlic Officers—Bailroud Commission—Public Printing—Pe-
porls—Statutes provide for biennial report covering two years

preceding July 1 of even-mimhered years, same to be made

within sixty days after expiration of that period and to contain
statement in full and in detail of all receipts and disbursements
and such other information as commission may think proper.

February 24, 1920.
Railroad Comjiission- op "Wisconsin.

The railroad commission is required by existing statutes to

make a biennial report,

"which shall cover the two years next preceding the first day of
July of each even-numbered year."
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Sueli report is to be

"filed with the goveiJior within sixty days next following the
period covered."

This report

"shall set forth all receipts and disbursements in full and in
detail." See! 35.26, Stats.

What it shall contain in addition thereto is apparently entirely
discretionary with the railroatl commission itself.

This conclusion is arrived at after full consideration of the

antecedent legislative provisions upon the subject, coupled with
the histoiy of the practice pursuant thereto, and is asserted to

be the legislative intent with as much confidence as anything

can be asserted, predicated upon the somewhat confused and

sometimes contradictory and inconsistent acts that the legislature

has passed from time to time for the guidance of the railroad
commission and its i^rodcccssor, the railroad coimnissioner, in

the matter of making reports.

The direct legislative antecedent of the present statutes, rela
tive to the general subject of railroad and utility regulation and
the powers and ditties of the railroad commission thereunder,
was eh. 273, laws of 1874. This act provided for the appoint
ment of "three railroad commissioners," to be appointed by tlie

governor. It was followed by ch. 57, laws of 1876, which

amended the previous act, and by see. 12 conferred "all the
powers, duties and privileges" of the comraissioners on the rail

road commissioner. Neither of these two acts made any pro

vision for a report to the governor. Sec. 12 of the earlier act
provided for a return to tin? state treasurer of certain informa
tion therein set forth.

Notwithstanding the absence of any provision, reports were
in fact made, first by the railroad commissioners and then con

tinued by the railroad commissioner, beginning with January,
1875, and continuing annually to 1883, there being nine succes

sive reports so made. Sec. 1795, Rev. Stats. 1878, contained this
express provision:

"* * * The commissiojier, shall, on or before the second
Monday of January in each year, make a report to the governor
of the transactions of his office for the preceding year, and con-
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taining such information, suggestions or recommendations in
respect to the matters under his charge, as he may deem proper.''

The net result thereof was merely to impart legal sanction to
what had been done in the absence of the statute. This law re

mained upon the statute books without variation or suggestion
of change until the enactment of ch. 320, laws of 1883. Sec. 1
of this act provided:

"The biennial fiscal term of this state shall end on the thirtieth
day of September, in the year 188-1, and each even numbered
year thereafter, and the succeeding term shall begin on the day
following, and the reports of all state officers and institutions
shall be biennial, and cover the period thus indicated, except the
report of railroad commissioner, which shall cover the period of
two years ending June thirtieth, 1884, and the term ending each
even numbered year thereafter;" etc.

The second section thereof provided that such report should not
exceed two hundred pages. Sec. 6 provided that two hundred

copies should be bound for the use of the railroad commissioner,
and sec. 12 expressly provided:

"* * * All acts or parts of acts conflicting with the pro
visions of this act are hereby repealed."

Sec. 1 of this chapter appeared in the statutes of 1889 as sec.
335a, was continued under the same number in the statutes of
1898, by the statutes of 1911 was renumbered as 20.24, and so
appeared in the statutes of 1913 and 1915. The legislature
of 1917 gave the section its present number, 35.26, and it so
appeared in the statutes of that year. The entire subject
matter of the fiscal year and the making of reports having been
thus covered by the laws of 1883, a situation was therefore pre
sented for the application of the rule

"that where the legislative intent to make the general act
controlling is apparent it will be given that effect." Ckippewa
& F. Imp. Co. V. Railroad Com., 164 "Wis. 105, 118; Ward v.
Smith, 166 "Wis. 342, 344, and cases cited.

The policy of biennial reports thus adopted by the legislature
in 1883 followed as a natural consequence of the adoption of
the policy of biennial legislative sessions, Avhich had been de
clared by eh. 153, laws of 1882, amending sec. 99, Rev. Stats.
1878 so as to read:
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''Section 99. The regular session of the legislature shall
commence at 12 o'clock M. on the second Wednesday of Janu
ary of the year 1883, and biennially thereafter upon the same
day and month."

The policy of the legislature having been thus clearly de
clared, henceforth, so long as the office of the railroad commis
sioner continued to exist, biennial reports were made in con
formity therewith.

Very clearly, we think, no change in legislative policy was
contemplated or effectuated prior to the legislative session of
1907. This assertion does not leave out of account the con
tinuous presence of sec. 1795 upon the statute books from 1878
until renumbered by eh. 679, sec. 83, laws of 1919. Its history
in the interim is briefly this: The revisers in 1889 caused to be
inserted in brackets the word "alternate" before the word
"year," thus making that portion of the section read:

"* • * The commissioner, shall, on or before the second
Monday of January in each [alternate] year, make a report,"
etc.

In the statutes of 1898 the revisors caused the same to read:

<<« * * The commissioner shall, on or before the first Mon
day in December in each odd-numbered year, make a report,'' etc.

The legislature in 1899, by eh. 308, laws of that year, provided
for its amendment

"by striking out the word 'oddnumber' where it occurs in the
twenty-fourth line of subdivision four (4) of said section and
inserting in lieu thereof the word even numbered."

As thus amended it was continued in each successive revision
of the statutes down to and including that of 1917. The legisla
ture of 1919 provided, by ch. 679, sec. 83:

"Section 1795 of the statutes is renumbered to be section
1797—36 and is amended by striking out the third word, namely,
the word 'commissioner' and by inserting in place of said
word, the word 'commission.' "

This section, throughout its history prior to 1907, may be con-
sti'ued as entirely consistent with the provisions of the general
statute upon the subject of biennial reports and the printing

7—A. G.
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of the same. Prior to the enactment of cli. 657, laws of 1911,
the printing statute—then 20.24, now 35.26—made no provi
sion as to the time within which reports should be filed with
the governor. The provision for filing within sixty days "fol
lowing the period covered" was then added.
In this view of the matter, it is unnecessary to consider

whether sec. 1795, which had clearly been repealed so far as it
regulated the matter of making reports, was recnaeted by the
revision of 1889 and that of 1898 and the law of 1899, each
purporting to amend it, or not. The view, we think, sustained
by the weight of authority, is that any enactment purporting to
amend a statute previously repealed does not result in reviving
the repealed statute. Schamhlin v. Means, 91 Pae. 1020 (Cal.) ;
State V. Wheeler, 89 N. E. 1,172 Ind. 578; Skutt v. State, 89 N.
E. 6 (Ind.); Kramer v. Bcehe, 115 N. E. 83; State v. Cognevich,
50 So. 439,124 L. A. 414; Louisville tfc N. R. Co. v. East St. Louis,
134 111. 657, 25 N. E. 962; Eowlett v. Gheetkam, 50 Pac. 522,
17 "Wash. 626; Lamijldn v. Pike, 42 S. E. 213 (Ga.); Stingle v.
Nevel, 9 Ore. 62; Leatherwood v. Hill, 85 Pac. 405.
We are not leaving out of aceount in this view of the matter

the decision of our court in the case of Golonbieski v. State, 101
Wis. 333. That case, we think, is to be clearly limited as a
precedent only to sustain the proposition that where the re
pealed act is purported to be amended by a subsequent act
which recites that it shall '' read as quoted,'' then it may stand,
as a complete legislative enactment by itself. The section as
retained, in our judgment, accomplished nothing more than to
prescribe the time when the report should be filed. Its effect
apart from that was merely declaratory of and consistent with
the object required by the general statute upon the subject of
reports. Read literally, it has provided since 1889 for annual
reports in alternate years, the requirement being for a report in
each odd-numbered year in the statutes of 1898, and subsequently
for each even-numbered year. This, we think, is peculiarly a
case for the application of the rule that "to effectuate the legis
lative intent, words in a statute may be modified, altered or
supplied so as to obviate any inconsistency." Very clearly,
the legislature would not contemplate such an absurd result as
a report every other year only, and the section is to be read as
if it provided in every case for a report for the preceding two
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years, thus conforming with the general legislative policy. State
ex rel. McGrael v. Phelps^ 144 Wis. 1, 9-11; State ex rel. Ihisi-
ing V. Board of CanvO'Ssers, 159 "Wis. 216; Price v. State, 168
Wis. 603, 616; Neacjj v. Sa^pervisors of Mihvaukee Co., 144 Wis.
210, 216-217.

It is our opinion, therefore, confirmed by the uniform practice
of the successive railroad commissioners, that at the time of the
adoption of the present railroad commission act by ch. 362,
laws of 1905, the statutes contemplated a biennial report for a
period ending June thirtieth of each even-numbered year. The
original act, ch. 362, laws of 1905, made no provision for reports
at all, but sec. 36 provided:

"All powers, duties and privileges imposed and conferred
upon the railroad commissioner of this state under existing laws
are hereby imposed and conferred upon the commission created
under the provisions of this act;" etc.,

imposing whatever duty in the way of making reports that had
rested with the railroad commissioner upon the railroad com
mission, which succeeded him. The railroad commission itself

so intei-preted the provisions of the act, because we find that
their first report was denominated a "first biennial report from
the organization of the commission to June 30, 1906."
Perhaps it is not very important whether the rule governing

the matter of reports was prescribed by sec. 335u, Stats. 1898,
or by see. 1795, Stats. 1898. In either event, the legislature of
1907 declared the rule henceforth to obtain, modifying and
amending whichever section had theretofore controlled. Ch.

499 of the laws of that year contained the provision enacting
sec. 1797?a—19, which provided:

"1. The commission shall publish annual reports showing its
proceedings and showing in tabular form the details per unit as
provided in section 1797m—18 for all the public utilities of each
kind in the state, and such monthly or occasional reports as it
may deem advisable.
"2. The commission shall .also publish in its annual reports

the value of all the property actually used and useful for the
convenience of the public and the value of the physical property
actuallj' used and useful for the convenience of the public, of
every public utility as to whose rates, charges, service or regula
tions any hearing has been held by the commission under, section
1797m—-45 and 1797m—46 or the value of whose property has
been ascertained by it under section 1797m—5."
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The policy of biennial reports was therefore abandoned and
that of annual reports substituted.

The legislation of that session, however, did not stop with the
enactment of sec. 1797m—19, but eh. 582 enacted sec. 1797—
din, which provided:

"Said railroad commission is hereby authorized to print and
publish for distribution in bound volumes of convenient size,
its opinions and decisions, which shall be suitably indexed, for
eonvenicnt reference to the subjects treated therein. Not to
exceed twenty-five hundred copies of any volume shall be so
published. Said commission is likewise authorized to print for
distribution in pamphlet form a suitable number of its opinions
and decisions as the same are from time to time announced.
The commission shall, on or before the first Monday in December,
in each year, make a report to the governor for the preceding
year containing such information, suggestions or recommenda
tions as they may deem proper."

This section was doubtless enacted pursuant to the recom

mendation of the railroad commission, found in their first bien

nial report, where we find under suggested changes in the law
the following:

"If the opinions and decisions of the Commission made in
formal matters are considered of sutficient public interest to
warrant the expense of publishing the same in a volume separate
and distinct from the Biennial Eeport of the Commission, legis
lative sanction for such publication should be given." First
Biennial Report of the Railroad Commission, 1906, p. 16.

The language of the act in regard to the contents of the reports
seems to have been taken verbatim from the provisions of see.
1795, Stats. 1898, which provided for a report of the railroad
commissioner,

"containing such information, suggestions or recommendations
*  • • as he may deem proper."

So that, what was nn([ucstionabIy intended by this section was
to provide a comprehensive general rule to govern all matters
of publication bj- the railroad commission.
The situation then presented was that there w^ere two affirma

tive acts upon the same subject. The question arises as to
whether both acts could be construed as in force, or whether

the general rule that the later act overruled the provisions of
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the earlier one inurst govern. We tliink the later act was in
tended to prescribe the general rule. There may he justification
for classifying the first section, 1797))i—19, Stats. 1911, as relat
ing to public utilities only, but there is none for treating the sec
ond sections as referring exclusively to railroad matters. While
the matter is not entirely free from doubt, it would seem that
this is a situation where

"the last statute is so broad in its terms, and so clear and ex
plicit in its words, as to show that .it was intended to cover the
whole subject, and therefore to displace the prior statute,"
State ex rel. Marineite, T. cO W. R. Co. v. Tomaluvwk Com.
Couricil, 96 Wis. 73, 86; Ward v. Smith, 166 Wis. 342, 344.

In other words, see. 1797—din prescribed the rule to be followed
in the matter of printing for the railroad commission, taken in
conjunction, of course, with the provisions of 335fl, Stats. 1898,
sec. 20.24, Stats. 1911. This section provides for the printing of
decisions of the commission, a subject not covered by see.
1797ni—19. It likewise prescribes the time on or before which

such reports should be made, and finally it provides for the pub
lication of "such information, suggestiojis, or recommendations
as they may deem proper."

The language of State Puhlio Vtilities Commission v. C., C.,
C. c& St. L. By. Co., 119 N. E. 310, is peculiarly apposite. Another
matter was there under consideration, but the court said, p. 312:

jjct leaves nothing to the judgment or
discretion of the commission, and the other commits everything
to its discretion; so that the two are ii'reconeilable, and both
cannot be in effect as to the same subject-matter."

In Hurt V. Yazoo <& M. V. li. Co., 205 S. W. 437, the court

said, p. 440:

"• • * The act under consideration gives to the board
of county commissioners 'full power and authority to regulate
the crossing of county roads by steam railroads.' Under this
act they can provide such crossings as they may deem proper,
and such safeguards for the public as their judgment approves.
We think this wholly inconsistent with the provisions of the
Code requiring a sign to be erected by a particular official, and
specifying the words that shall be placed on it, and the public
officiais that shall pay the expenses of the sign. * * *

*  * Where the two statutes pre.scribe different and in
consistent rules of action about the same thing, and are in con
flict, the later statute must prevail."
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And as said again in Appeal of Youiuj, 103 Atl. 639:

*  * Whatever limitations or exceptions to this rule
there may be, there are none which in any manner qualify the
proposition that, if two statutes are expressly contrary, the later
one is the law."

An act which prescribes .specifically the information which a
report should contain is clearly not to be reconciled with one
which commits the entire matter of the contents of such report
to the discretion of the commission. The language of the later
section is general in its terms and there is nothing to indicate
that two separate reports arc contemplated. As practically
construed by the commission itself from the first, matters other
than those relating to the railroads or to public utilities were in-
eluded. Matters relating to water powers, to the issuance of
stocks and bonds and the licensing of the sale of securities under
the blue sky law, have all been included in the reports, and yet
if the construction were to be adopted that one section provided
for utility information and the other for railroad information
only, no authority for publishing this information could be
found.

The very session of the legislature that enacted these two
statutes amended .sec. 335c (eh. 519, Laws 1907), which, prior
to that time, had provided for the publication of 1,000 copies
of the report of the railroad commissioner, so as to provide for
the publication of copies of reports therein specified, ''Railroad
commission « * * 2,500." Sec. 20.25, Stats. 1911, con-
.tained the language, " [Report] of the railroad commission, ex
clusive of its decisions, 2,500," and sec. 20.29 provided for bind
ing "report of state railroad commission." This and similar

language as found in the successive editions of the statutes, thus
confirming the construction that but one report by the railroad
commission was contemplated, and the authority for the pub
lication of this report was construed as broad enough to warrant
the inclusion of information already specified.

If it be true that all provisions upon the subject of reports
by the railroad commission were thus finally merged in sec.
1797—37a, upon the repeal of that statute the situation is con

trolled by the principle enunciated in Smith v. Soyt, 14 Wis.
252, headnote 4:

*  ♦ Where a statute merely excepts a particular class
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of cases from tlie provisions of a previously existing general
law which continues to be in force, the repeal of the excepting
statute operates to bring such cases again under the general
law.''

See also: Sutherland on Statutory Construction, sec. 275;
City of Santa Barbara v. Eldred, 30 Pac. 562; Brodhead v. Mil
waukee, 19 Wis. 624, 660; State v. Sawell, 107 Wis. 300, 302;
26 Am. & Eng. Ency. of Law 760; Pepin Txvp. v. Sage, 129 Fed.
657.

In connection with the repeal of sec. 1797—37« (eh. 604, Laws
1915), the re visor said:

"This section provides for the printing required by the rail
road commission. The revision of all the printing laws in ch.
20 of the statutes supersedes this section." See note to sec.
34, Bill No. 639, S., Senate Bills 1915.

This statement might perhaps be criticized, for it is the repeal
of the section rather than the revision of the printing laws that
makes the general rule as to reports applicable. In other words,
with the repeal of the special provisions governing the matter
of report and printing for the railroad commission, the general
statute upon the subject of printing and reports would prescribe
the rule. Since 1915, therefore, sec. 20.24, now sec. 35.26, has
governed.

Nor has the action of the legislature by the enactment of see.
83, ch. 679, Laws 1919, already noted, in any manner changed
the rule. Prior to the passage of that act sec. 1795 had ceased
to be applicable to the subject of making reports to the gov
ernor. The result of amending it by striking out "commis
sioner" and inserting the word "commission," and changing the
number of the section, did not in any way revive or reenact the
section. Even though the legislature may have erroneously con
sidered that it was still in force, the authorities already cited
control, and it does not come within the exception of Golonhieski
V. State, supra.

This conclusion is the more readily arrived at by reason of
the fact that it results in bringing the practice and procedure
as to the reports of the railroad commission in line mth the
general legislative policy expressed upon the subject. One of
the primary purposes, if not the primary purpose, in the sub-
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mission of reports by all of the various departments and boards
is for the advice and guidance of the legislature, and this purpose
will be as fully and effectually served by reports made biennially
as by a partial report made annually and a report as to other
matters made biennially.

Prisons—Convicts—Earnings to credit of deceased convict as
well as other personal property and effects are subject to ad
ministration proceedings. Prison authorities or board of con
trol may not appropriate such earnings for burial expenses and
may not deliver such personal property to relatives.

February 24, 1920.
Honorable M. J. Tappins, Secretary,

State Board of Control.
I have your letter of February 18, stating tha,t when a convict

dies in the state prison and his body is claimed by relatives,
it has been the custom of the prison to allow the regular under
taker s bill of $35.00 and, in addition, one railroad fare from
Waupun to the place of burial, if within the state of "Wisconsin;
that usually when the remains are sent away the undertaker is
put to certain additioual expenses, and if they are shipped by
express the carrier charges are twice the amount of the usual
railroad fare; that it sometimes happens that there is to the
credit of the deceased on the books of the institution amounts
ranging from $10.00 to $35.00, which in some eases would be
sufficient to defray such additional or extra expenses.
You raise the question whether the prison authorities may

legally use said money for paying such additional or extra burial
expenses.

You also state that it frequently happens that the deceased has
a watch, ring, or other similar property, usually not of much
value, which the relatives often ask for, and you wish to be
advised whether such items of property may legally be delivered
to the relatives of the deceased.

I find nothing in tlie statutes which authorizes the prison
officials or the state board of control to appropriate for burial
or funeral expenses or for any other purpose any of the funds
to the credit of a convict after his decease.
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Neither is there anything in the statutes which authorizes the
prison officials or the state board of control to appropriate or
assign or distribute any of the moneys, property or peKonal

effects of a deceased convict to his relatives or other persons/

When a convict dies, his property and estate is subject to
administration by the proper county court of the county of
which he was an inhabitant at the time of his death, and it is
only the executor or administrator who may legally demand

possession of the funds to the credit of a deceased convict or of

the personal property left by him. In due course of adminis
tration the county court "will order the assets in the hands of
the executor or administrator, after paying the necessary ex

penses of the administration, to be distributed according to the

provisions of ch. 169, Stats. 1917, as amended by ch. 411, laws
of 1919. It is only by administration proceedings that the
funds to the credit of the deceased convict or that his personal

property and other effects may be legally used to the payment of

his debts and may be legally distributed to his heirs.
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Appropriations and Expenditures—University—Secretary of
state has no authority to audit claim of chairman of athletic
council for theatre tickets purchased for football team while

in Chicago en route to Madison.
%

March 2, 1920.
Honorable Merlin Hull,

Secretary of State.
I have your letter of February 21, to the effect that Mr. T.

E. Jones, chairman of the athletic council of the university of
Wisconsin, filed a claim in your ofSce for reimbursement for

money expended by him in transporting the football team to
Evanston, Illinois; that among the items on this claim was one

for theatre tickets for the team at the Woods Theatre in Chi

cago ; that you refused payment of this item, under the provisions
of sec. 14.32, Stats.

You submit a letter signed by Mr. Jones, addressed to H. J.
Thorkelson, business manager of the university, to the effect
that coaches of athletic teams consider it very important after
the strenuous activities of an athletic contest to keep the team
together under their supervision, and that an entertainment at

a theatre affords needed rest and relaxation, and that there is
no better way in which a team may be taken care of during a
four or five hours' stay in the city of Chicago. Mr. Thorkelson,
in a letter dated February 20, addressed to your department,
expresses himself as being

'' convinced of the wisdom of this expenditure as consistent with
the uniform practice of intercollegiate games when visiting other
cities during the training season"

and gives it as his opinion that the account should be audited.

Sec. 20.41, fiubd. (5), par. (c), provides that all moneys to
the credit of the athletic council of the university

"are appropriated therefrom for the purposes of such athletic
council, * ♦ * for carrying out its powers, duties and func
tions."
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According to sec. 14.31, it is the duty of the secretary of state
to audit all claims against, the state

"when payment thereof out of the state treasury is authorized
by law."

Sec. 14.32, referred to in your letter, reads in part as follows:

"The secretary of state shall not audit items of expenditure
for tips, porterage, parlor car seats other than sleeping car
berths, or for expenses not necessarily incurred in the perform
ance of duties required by the public service; * *

I am unable to find any specific authority in the statutes

which will warrant the secretary of state to audit a claim such

as the above. Indeed, the unmistakable inference from the
language of sec. 14.32 is that the secretary of state is forbidden
to audit claims for the reimbursement of any state officer or
employe for money expended by him for theatre tickets while
traveling through Chicago or elsewhere. The letters of T. E.
Jones and of H. J. Thorkelson set forth no reasons which could

not be urged in behalf of an allowance of such a claim in favor
of any state officer or employe while in or outside of the city of
Madison "in the performance of duties required by the public
service." I am clearly of the opinion that you were right in re
fusing to audit the item in question, there being no authority in
law for such audit.

Public Officers—Toiun Officers—Vacancies in town offices may
be filled by appointment until next town election, when vacancy
is filled by election.

March 3, 1920.

C. M. Davison,

District Attorney,

Beaver Dam, Wisconsin.

I am in receipt of your favor of March 1, in which you state
that last September the chairman of the town of Clyman died
and his place was filled, and that the former chairman's term of
office would not expire until April, 1921, and you inquire whether
or not the appointee is entitled to hold the office until 1921, or
whether there should be a new chairman elected this spring.
You do not state whether or not your county board had, by
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resolution, prior to the election of the chairman who is deceased,
provided for the three-year teiTn, under the provisions of sec.
663, subsec. 2, Stats. 1917. I therefore assume that your county
had acted under said subsec. 2.

See. 811, Stats. 1917, provides for the term of office of town
officers. That section has been amended and is now sec. 60.22

(sec. 11, ch. 551, laws of 1919), and is substantially the same
as far as your question is concerned as see. 811, except where
the term has been changed by sec. 663, which is now sec. 59.03,
subsec. (2).

Sec. 838 has been amended and is now sec. 17.25. Said section

was amended by ch. 3(52 and ch. 671, laws of 1919. Sec. 17.25
provides the manner of filling vacancies in town offices and pro
vides as follows:

"• * * Persons appointed under the provisions of this
subsection to fill vacancies shall hold office for the residue of the
unexpired term, except persons appointed to fill vacancies in
the office of town supervisor in towns wherein the term of such
office is three years * * * which persons shall hold office
only luitil their successors are elected and qualify and such
successors shall be elected at the annual town meeting next after
the vacancy occurs if such vacancy occurs twelve days or more
prior to such meeting," etc.

Therefore the vacancy to which you refer should be filled at
the election in April.

Corporaiions—Trade-marks—Whether a trade-mark may bo
registered is to be determined from application to register it.

March 3, 1920.
Honorable Merlin Hull,

Secretary of State.
The Goodyear Tire and Rubber Company of Akron, Ohio, has

applied to you, under sec. 1747o, Stats., to register the word
Goodyear" as its trade-mark.
The application conforms strictly to the statute and on its

face is entirely sufficient, but you question the applicant's right
to make such registration, and you do so on the ground that an
other foreign corporation, licensed to do business in Wisconsin,

has "Goodyear" as part of its corporate name.
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You are advised that such fact affords no reason for rejecting
this application or refusing to register such trade-mark. Your
action in this matter is purely ministerial. You do not act as

a magistrate or court and cannot adjudicate as to the owner
ship of the trade-mark or as to Avho has or has not the right

to use it. In case of dispute on that subject, the courts alone

can determine the matter.

Where an applieaj;ion to register a trade-mark is in every
respect fair and itself discloses no ground for denying registra
tion, such application should be received and the trade-mark
registered.

Public Officers—County judge whose salary is fixed by county
board cannot receive fees when acting as court commissioner or
when performing any duties or powers conferred upon him as
county judge.

March 5, 1920.

George F. Merrill,

District Attorney,

Ashland, Wisconsin.
Replying to your favor of February 23, beg to state that in

every ease where the county judge may exercise any powers or

perform any duties as such and is paid a salary as fixed by the

county board under sec. 59.15, then the salary so fixed shall
be in lieu of all fees, per diem, and compensation for official
services as such county judge in all such eases.

Under such general rule, it is my opinion that the per diem

provided for in subsec. 4, sec. 2447 must be turned in to the
county treasury.

Under sec. 2448, Stats., the county court is a court of record,

and the county judge is the judge thereof.
Juvenile courts established under sec. 48.01 may conast of

a court of record or a county court, if the county court is so
designated, in counties where there is more than one judge, and
of course wherever there is only one judge, or the judge of a
county court, then the county court is the juvenile court and
has imposed upon it additional duties, powers, and jurisdiction.
However, under ch. G18, laws of 1919, a new subsection is
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added to sec. 59.08, or subsec. (6) thereof, which authorizes the

county board to

"appropriate annually for the benefit of, and pay over to any
judge of a juvenile court, appointed or designated in pursuance
of the provisions of subsection (1) of section 4801, a sum of
money as compensation for the additional services rendered by
such juvenile judge."

This is a special provision of the statutes,, referring to a special
matter, and prevails over the general statutes, and therefore the
county board ha.s authority to grant additional compensation to
the county judge when he is constituted a judge of the juvenile
court, for the additional service rendered by the juvenile judge.
In an opinion rendered by a predecessor, found in Op. Atty.

Gen. for 1910, 662, 663, it was said:

"* * * County judges are not court commissioners in
fact. They have been given the powers of court commissioners
and while exercising these powers they are doing so as county
judges," etc.

Such power is conferred upon county judges by sec. 113.16,
Stats, (see. 2435, Stats. 1911). I think a reading of said section
clearly indicates that the powers and duties of the court com

missioner are conferred upon the county judge, and it is there
fore my opinion that the former opinion is correct, and I adhere
thereto.

I call attention, however, to see. 4052c, Stats., which authorizes
the county judge to appoint a reporter:

*  * Every person so appointed shall be deemed an
officer of the court, and shall discharge such duties as the court
or judge thereof shall require * *

Therefore, when the county judge is exercising the powers of
a court commissioner in the taking of depositions, as such judge
he may require the reporter, whether specially appointed by him
or the regular official reporter, to take the deposition.
The amount per folio for the taking of the deposition, of course,

is payable to the county treasurer. However, the reporter is

compensated under see. 4052d, Stats., and such reporter is en
titled to charge for the typewritten transcript furnished the

parties interested, under sec. 4052c.



Opinions op the Attorney-General 111

Puhlic OfficersSecrelary of State—Forest Reserve Fund—
Moneys to credit of forest reserve fund, except such as are car
ried under subtitle "Government reforestation," may be and
should properly be transferred to general fund of which it is
part.

March 6, 1920.

Honorable Merlin Hull,

Secretary of State.

Some time ago I received a letter from your department to
the effect that there is credited on your books and on the books
of the state treasurer a fund \vhich is known as the forest re
serve fund; that on July 28, 1919, the balance to the credit of
said fund was $28,712,59; that said fund is the result of income
from two different sources, one of which is from the proceeds
of the sale of lands which have been granted to the state for
reforestation purposes by the federal government; and this por
tion is carried on your books under the subtitle of government
reforestation, and on the date mentioned amounted to $2,630.86.
You call attention to the report of Judge Samuel D. Hastings,

the special referee appointed by the supreme court in lie so-
called Forestry Case, in which reference is made to the division
of the forest reserve fund, and you ask my opinion if you may
make a transfer of that portion of the forest reserve fund which
is a nontrust fund to the general fund, and if it is not your duty
to do so in view of the order of the supreme court confirming
the report of said referee.
As I understand it, the amount to the credit of that portion

of the forest reserve fund which was not derived from the federal
government has not been added to or increased, except by in
terest items, since the decision in the case of State ex rel. Owen
V. Donald, 160 "Wis. 21, known as the Forestry Case, the decision
in which was filed October 7, 1915.
As I understand it,, this portion of the fund was derived from

annual appropriations of $50,000, pursuant to the provisions of
ch. 639, laws of 1911, but that act was repealed by chs. 598 and
604 (sec. 25), laws of 1915, and from the proceeds of the sale
of wood, timber, minerals and other products and from the sale
of state forest resers'e lands and from penalties for trespass
thereon, authorized by sec. 1494—61, Stats. 1915, since repealed
by sec. 9, ch. 282, laws of 1917. These repealing acts left that
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portion of the forest reserve fund without any financial support.
In the meantime the supreme court, by its decision in the Foresti-y
Case, practically declared all the forestry legislation unconsti
tutional. The court appointed Judge Hastings referee to make
an accounting between the trust funds and the general funds
of the state, which funds had been unconstitutionally dealt with
by the legislature and by public ofSeers under its direction.
I quote the following from the report of the referee in State

ex rel. Owen v. Donald, 162 Wis. 609, 648:

#  * Only sucli lands and moneys as have been given to
the state in trust for a forest reseiwe are held in trust. The
trust is created by the terms of the grants. It is in no sense a
constitutional trust. All other moneys, lands, or other property
in the forest reserve iund belong to the state as property in
the general fund not fettered by any constitutional or other
trust. Any claim that a constitutional trust fund has for its
property diverted to tlie forest reserve fund is a claim against
the general fund. The order and judgment mentions no in
debtedness from any fund except the general fund. While I
have in separate schedules kept separate the items belonging to
the normal school fund paid into the forest reserve fund, I have
treated the amounts as creating indebtedness against the general
fund."

This report was confirmed by the order of the supreme court
on April 15, 1916.

The moneys to the credit of the so-called forest reserve fund,
not derived from the sale of lands granted to the state for re
forestation purposes are, according to the said report and order
of the supreme court, not trust funds. They belong to the gen
eral fund of the state. Due to the decision of the court and to
the legislation above referred to, these funds were left, to use
the words of Judge Hastings "in a separate purse or pocket of
the state," which pui*se or pocket has since become useless for
the purposes for which it was originally created. While the
money may be said to be still in said purse or pocket of the
general fund, all occasion for keeping it there has ceased and
is without any purpose.

All indebtedness to and aU claims of the trust funds which
arose out of the state forestry legislation were by the supreme
court charged to the general fund. Ch. 95, laws of 1919,
provided a method of adjusting all said indebtedness and all said
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claims. The terms of said accouint have been carried out and

the whole matter has been closed.

The only section of the statutes which still makes reference to
the forest reserve fund is sec. 20.205. It reads in part as follows:

"All moneys, except fines, accruing to the state by reason of
any provision of chapter 29 of the statutes, or otherwise received
or collected by each and every person for or in behalf of the
state conservation commission, if not payable into the forest
reserve fund, shall constitute the 'Conservation Fund' and shall
be paid, within one week after receipt, into the state treasury
and credited to said fund."

The words "forest reserve fund" as here used, have reference,

it seems to mo, to the income from state forest lands which were
gi-anted to the state by act of congress entitled "An act granting
lands to the state of Wisconsin for forestry purposes," approved
June 27, 1906 (34 U. S. Stats, at Large 517) ; and all lands
granted to the state by an act of congress entitled "An act
granting unsurveyed and unattached islands to the state of
Wisconsin for forestry purposes," approved August 22, 1912
(37 U. S. Stats, at Large 324); and all lands heretofore granted
or conveyed to the state by the Nebagamon Lumber Company
for forestry purposes. See eh. 28, Stats. 1917.
I take it that the funds credited on your books under the

title "Government reforestation" are funds which have been re
ceived from the state forests as defined by sec. 28.01. "Under the
present statutes, these are the only moneys which should, in
my opinion, be credited to the forest reserve fund, and all
moneys now to the credit of said forest reserve fund which are
not derived from the state forests may legally and should prop

erly be transferred to the general fund, in the state treasury.

Banks and Banking—Corporations—Foreign Corporations—
National bank domiciled outside of state may not be licensed
to transact business in this state pursuant to sec. 1770&; may not
receive permit for sale of securities whose sale is subject to regu
lation milder terms of blue sky law. •

March 9, 1920.

R\ilroad Commission op Wisconsin.

Can a national bank whose place of business is located outside
of the state of Wisconsin be licensed to do business in the state

8—A. G.
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of Wisconsin, pursuant to the terms of sec. 1770&, relating to
the matter of autliorizing foreign corporations to do business
in this state, and the provisions of the so-called '' blue sky'' law

(sees. 1753—18 to 1753—68), which regulates the matter of the
sale of securities in this state?

An opinion rendered by this department on October 11, 1919,

to the secretary of state, VIII Op. Afty. Gen. 750, to which
you refer, ruled that sec. 2024—50 forbade the doing of busi
ness in this state by any foreign banks, for the reason that the
same were not subject to supervision and examination by the
commissioner of banking, that act forbidding in effect such cor

porations from transacting business in this state. This restric
tion obviously would not be controlling in the case of a foreign
national bank, because domestic national banks are "not subject
to supervision and examination of the commissioner of banking,"
etc. So far as the banking law of this state is concerned, there
fore, it does not employ apt words to work prohibition upon the
transaction of business in this state by foreign national banks.
Other considerations make it unnecessary to inquire whether
within permissible rules of statutory construction some theory
may be evolved to bring such banks within the purview of sec.
202^^50.

The rule seems to be reasonably well established that a national
bank located outside of a state, so far as doing business therein
is concerned, is to be treated as a foreign corporation within the
meaning of sec. 17706 and similar statutes. This proposition is
sustained by the Natiwal Bank of Fairhaven v. Phoenix Ware
housing Co., 6 Hun (13 N. T. Supreme Court Reports) 71. It
was there said, p. 73:

"* * * Section 2 of article 1, title 4, chapter 8, part 3 of
the Revised Statutes (2 R. S., 458), provides that where by the
.laws of this State any act is forbidden to be done by any corpora
tion of this State, without express authority of law, and such
act is done by a foreign corporation, it shall not be authorized to
maintain any action founded upon such act, or upon any liability
or obligation, express or implied, arising out of, or entered into
in consideration of such act. The provisions of these statutes
are still in force, and we see no reason why they are not as ap
plicable to the national banks located and doing business in other
States, as to any other class of foreign corporations." ♦
This decision has whatever sanction that inheres in its citation
in the Digest of Decisions Relating to National Banks, compiled

iif' . .
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under the direction of the comptroller of the currency, published
in 1914 (see p. 481).

Cooke V. State Natmial Bank, 50 Barb. (N. Y.) 339, affirmed
in 52 N. Y. 96, lays down the rule:

"A national bank is a foreign corporation, within the meaning
of section 227 of the Code of Procedure, authorizing the issuing
of an attachment against the property of a corporation 'created
by or under the laws of any other state,' etc." (Syllabus.)

In re Standard Oak Veneer Co., 173 Fed. 103.
A national bank would not be authorized to transact business

inside the state of ■Wisconsin without a license, except that, as
provided in see. 17705 :

<<« * # foreign corporation, including any bank or
trust company, may, in its corporate name, and without being
licensed to ido business in this state, advance and loan money
therein, and take, acquire, hold and enforce notes, bonds, mort
gages or trust deeds given to represent or secure money so
loaned or advanced * *

It is further expressly provided:
*  * Nothing herein contained shall be construed as

authorizing any foreign corporation to transact in this state the
business of a bank or trust company, or otherwise to exempt any
foreign corporation * • * from the provisions of this sec
tion or other statutes of this state."

The question cannot be answered, however, with regard to
state legislation only. The activities of a national bank are
primarily a matter of federal concern. Considered from the
standpoint of the power conferred upon such banks by the
national banking act itself, two phases are presented: first, as
to the right of a national bank to transact business in a state
other than that of its domicile; and second, the right of a national
bank to.engage in such business as would subject it to regulation
by the railroad commission under the provisions of the "blue
sky" law, already noted.

That it is not contemplated that a national bank should en
gage in business other than in the state of its location seems
to be indicated by the provisions of the national banking act.
Sec. 5134, "Vol. 6, Fed. Stats. Ann. p. 653, provides that in the
articles of organizaton a bank shall specifically state:
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"The place where its operations of discount and deposit are
to be carried on, designating the State, Territory, or district,
and the particular county and city, town, or village." 9659 U.
S. Comp. Stats. 1916.

Sec. 5190 reads

"The usual business of each national banking association shall
be transacted at an office or banking-house located in the place
specified in its organization certificate." Id., p. 740, 9744 U. S.
Comp. Stats. 1916.

7 C. J, 762.

At least one decision of a federal court passing upon the matter
confirms this view. In St. Louis National Bank v. Allen, 5 Fed
551, 554, it was said:

«  « For all practical purposes they exercise their func
tions only within the limits of the state in which they are located,
and should one of them attempt to carry on business outside of
those limits, it would find itself completely without authority."

Reason and authority, therefore, indicate that a national bank
is not authorized to conduct banking operations outside of the
state of its domicile. By this it is not intended to argue that
a bank may not indulge in occasional and isolated transactions
within the state. Such transactions, however, under elementary
rules, would not be held to constitute doing business in the state.
See Annotations, Wisconsin Statutes, sec. 1770&, p. 604. The
restrictions upon the powers of national banks, implied from the
terms of their authority,, must logically coincide with the similar
restrictions by the state upon their power to do business within
the state. In other words, the repetition of transactions by a
national bank domiciled in another state to such an extent as
might properly be characterized as doing business in Wisconsin,
within the meaning of sec. 1770&, would so far violate the pro
hibitions implied from the federal statutes themselves.

The second question relates to the power and authority of a
national bank to engage in business falling under the regulation
of the commission, irrespective of the location of its operations.
The rule is laid down by Holies in The National Bank Act Anno
tated, p. 44:

<(* • A. national bank cannot deal in the bonds and
stocks of counties, cities, towns, or other municipalities or cor
porations, either as agent or for investment.''
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Numerous cases are cited to support this view. In Farmers'
& Merchants' Bank v. Smith, 77 Fed. 129, 137, it was said:

*  # »pj^g national bank act does not, in terms, or by

necessary implication, authorize national banks to act as brokers
in negotiating the sale of securities, and it is generally agreed
that they cannot lawfully engage in such business."

Groiv V. Cockrill, 63 Ark. 418, 36 L. R. A. 89. See also Digest
of Decisions, supra, p. 497.

Turning to the provisions of the law "relating to the preven

tion of fraud in the issuance, sale and disposition of stocks, bonds
or other securities," ch. 674, Laws 1919, we find that securities

are specifically defined by sec. 1753—48, subd. (c), Stats., as
follows:

" 'Security' or 'securities' means and includes any bonds,
stocks, notes or other obligations or evidences of indebtedness
or of title wliich constitutes evidence of, or is secured by, title to,
interest in or lien upon any or all of the property or profits of
such company."

Subd. (d) defines "broker" to include

"every person, firm or corporation * * *^ in- this state
engages either wholly or in part in the business of selling, offer
ing for sale, negotiating for the sale of, or otherwise dealing in
any security," etc.

Sec. 1753—49, subsec. 1, subd. (j), indicates the same exemp
tion previously expressed by see. 1753—48, subd. (c). Stats. 1917,
that "dealer"

"shall not include corporations, associations or individuals buy
ing .securities for the purpose of investment, or selling, offering
for sale, or negotiating for the sale of securities bought or held
by tlie seller for investment,"

for this subsection provides that there shall be exempted

" (j) The sale of any securities by the owner thereof for the
o^vner's account, exclusively, such sale not being made in the
course of continued or repeated transactions of a similar nature
by the owner thereof and such owner not being the underwriter
of such securities."

Sec. 1753—49 specifically exempts from the operation of tliis
law a list of securities embraced in subds. (a) to (o), inclusive,
among which, in addition to subd. (j) already noted, subd. (e)
exempts "securities issued by * * * any national bank."
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It must be assumed that the bank which has made inquiry as
to what is necessary to enable it to sell securities in "Wisconsin

must have in mind the sale of such securities as have not been

purchased by it for investment—that is, the sale of securities
"by the owner thereof for the owner's account exclusively;" and
further, that the same are not exempted by the other terms of
see. 1753—49. Construing the provisions of these two sections

in connection with the declared limitations upon the powers of
national banks, as outlined by decided cases, it is difficult to

conceive how there could be any business which a national bank
might conduct in the state of Wisconsin as a matter of federal

right which came within the terms of the law so as to require a
license therefor from the railroad commission. In other words,
there is a prohibition upon national banks, preventing them
from doing business in the sense which would require a license
therefor under sec. 1770Z), in a state outside of their domicile,
and such banks are without power to make sales of the class of

securities regulated by the railroad commission, irrespective of
their domicile.

It is doubtless true, as stated by many authorities, that

"if a national bank disregards the prohibition, the validity of
its conduct cannot be questioned by private parties; only by the
government." Bolles, National Bank Act Annotated, p. 45.

The state, hoAvever, does not occupy the status of a private in
dividual. While there is no affirmative statute in Wisconsin

expressly prohibiting the licensing of a foreign national bank,
nevertheless, as a matter of public policy, a state may not prop
erly undertake to grant a license to a federal agency to do a
thing prohibited by the government which authorized that agency.
Butlcrich Pub. Co. v. Ease,, 141 Wis. 533, 538-539:

*  * The constitution and all laAvs made in pursuance
thereof constitute the supreme law of the land. Art. "VI, Const.
of U. S. * * * This state could pass no law which materially
abridged any right conferred * • * by a federal law
#  # * "

The converse of this proposition likewise holds. A state cannot
affirmatively license the doing of a thing prohibited by the fed
eral government. To paraphrase the language of the supreme
court of the United States, in License Tax Cases, 5 Wall. 462,
472:
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•  * If the licenses were regarded as giving authority
*  * * then there would be a direct conflict between National
and State legislation on a subject which the Constitution places
under the exclusive control," in this instance, of the nation.

That court has recently said upon another subject, in Penn.
R. Co. V. Public Service Commission, 250 U. S. 566, 568:

*  * But whatever powers a State may deny to its com
missions it cannot give them power to do what the laws of the
United States forbid, whether they call their action administra
tive or judicial."

The language is equally applicable to national banks, whether
foreign or domestic. This being so, the granting of a license
by a state purporting to confer authority to do business or to
sell securities where such activity is prohibited by the national
government, would constitute an idle ceremony. If the issuance
of such license were sought to be compelled by mandamus, such
a writ would be denied, because the same would be, as said in
State ex rel. Treat v. TIammel, 134 Wis. 61, 67, "a mere idle act,
fruitless in its effects."

Prom the foregoing, it follows that the transaction of the
business contemplated is not forbidden by the laws of this state.
As a matter of sound public policy, this state should not under
take to give affirmative sanction to the doing of what is not
authorized by the government which has created this national
bank.

Agriculture—Agricultural Associations—Counties County
Fair Gro«nds—County board may not appropriate more than
$10,000 in any one year for purpose of improving fair grounds
owned by county.

County board may not convey its county-owned fair grounds
to fair association with understanding that said association shall
immediately raise $30,000 with which to improve grounds and
reconvey same to county when debt so incurred has been paid out
of annual appropriations by county board.

March 9, 1920.

W. B. Surplice,

Assistant District Attorney,

Green Bay, Wisconsin.

In your letter of February 12 you state that the Brown County
Agricultural & Fair Association, which conducts the annual
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county fair in your county, is in need of more funds for improve
ments than it has been possible for the county board to provide
under subsec. (9), sec. 669, Stats. 1917, as amended by ch. 86
and eh. 641, laws of 1919; that according to the secretary of
said association, it will require from $25,000 to $30,000 to make
the improvements which are absolutely necessary in order to
place the buildings and grounds in condition to meet the demands
of the public and in order to promote and produce a fair which
will satisfactorily show up the agricultural achievements of the
people of Brown county; that it has been suggested tliat the
county board should deed the land owned by Brown county and
used for fair purposes to the Brown County Agricultural & Fair
Association for the purpose of allowing said association to secure
a loan for the purpose of making the proposed improvements
thereon, said land to be deeded back to Brouii county w^hen the
loan so made has been paid out of the annual appropriations of
$10,000 to be made by the county board, under the law above
referred to; that the legality of this proposition was submitted
to your office for an opinion and that you held, under the author
ity of a ruling made by former Attorney General Owen to the
district attorney of Fond du Lac county, under date of June
14, 1917, VI Op. Atty. Gen. 429, that this could not be legally
done; that the county board desires ray opinion as to whether
the money necessary to make the proposed improvements to the
fair grounds can be legally raised in the manner suggested.
In an opinion by former Attorney General Owen in IV Op.

Atty. Gen. 1139., referring to the provisions of subsec. (9), sec.
669, Stats. 1915, it was hold:

"This provision is both a grant of power and a limitation
upon such power. "Without such express provision of the statute
the county board would have no power to vote money for such
purpases. The legislature in conferring power upon the county
board to appropriate money for the aid of agricultural societies
in the very same sentence limits the amount of money that may
so be appropriated to $2,500 in any one year. I do not see how
the legislative intent that only $2,500 should be so appropriated
could be made plainer.''

Believing that it had not been made clear to the former at
torney general that Fond du Lac county was the owner of the
fair grounds and buildings, the question was resubmitted to him
in June, 1917, and in an opinion found in VI Op. Atty. Gen. 429,
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he adhered to his former ruling and held that the sum of $2,500
was an absolute limitation upon the authority of the county board

of Fond du Lac county and that it could appropriate no more

than that sum in any one year for the improvement of the fair
grounds.

While ehs. 86 and 641, and sec. 168, ch. 695, laws of 1919, have

increased the amount which a county board may appropriate
from $2,500 to $10,000, they have made no other changes in the

original law.
It is my opinion that you are right in holding that the ar

rangement suggested would be going farther than the statute

authorizes and that it would be an attempt to raise money in

excess of the amount expressly limited by statute, by attempting

to delegate to the fair association the power to raise money for
fair purposes which the county itself could not raise or appro

priate. \
Your attention was called to the provisions of subsec. (14),

sec. 670, Stats. 1917 (sec. 59.07, subsec. [2]), relating to special

powers of the county board, which reads as follows:

" (14) To make such leases, contracts or other conveyances in
relation to lands acquired for public purposes as in their discre
tion are in the interest of the public welfare."

This language camiot be held to modify the power given to
county boards to appropriate money for fairs and exhibitions
of an agi'ieultural character, and wherein the legislature has

specifically limited the amount to be appropriated for that pur

pose. It seems to me that the arrangement proposed would also
be contrary to the provisions of sec. 653, Stats. 1917, sec. 59.67,
subsec. (2), Stats., which reads in part as follows:
((* • « Tiie county board may, by resolution or ordinance,

direct the county clerk to sell and convey any real estate of the
county not donated and required to be held for a special pur
pose * *

Lands acquired by the county under the provisions of subsec.
(9), sec. 669, Stats. 1917, are acquired

'' for the purpose of holding thereon fairs and exhibitions of an
agricultural character and to grant the use thereof from time
to time to agricultural and other societies of similar nature."

Such lands are, under this section "required to be held for a

special purpose.'' An attempt to convey the same to the Brown
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County Agricultural & Fair Association would, in my opinion,
be contrary to law and would entitle any taxpayer or any other
society similar to the Brown County Agricultural & Fair Asso
ciation to proceed by injunction or other appropriate action to

prevent such a conveyance.

It has been repeatedly held that a county or other municipal
organization may not do indirectly what the statute says it may
not do directly.

Public Officers—'Power of Board to Onjanize—Board of con
ciliation has power to organize by electing one of its members
chairman; majority of board constitutes quorum for transaction

of business.

March 10, 1920.
Honorable H. M. "Warner,

Board of Conciliation.
Ch. 530, laws of 1919, is entitled:

"An act to create a board of conciliation, pre.scribe its duties,
define its powers, making an appropriation, and providing a
penalty."

No provision is made therein for the appointm|ent of a chainnan
or secretary. You make inquiiy as to the power of the board to

organize by the election of such officials, and generally as to the
mamier in which the board shall proceed.

This department is of opinion that the board possesses the
inherent and unquestioned power, as a matter essential to the
orderly discharge of its functions, to provide for one of its
number to preside over its meetings, and to call the same to

gether and to discharge such other functions as are not incon

sistent with the terms of the statute.

It is said in State v. Hackman, 207 S. W. 64, 65:

" * * * It is also well-settled, if not fundamental, law that,
whenever a duty or power is conferred by statute upon a public
officer, all necessary authority to make such powers fully effica
cious, or to render the performance of such duties, effectual is
conferred by implication."

This interpretation is" confirmed by the action of other state
boards which may be called to your attention. No specific pro
vision is made for the election of a chairman of the industrial
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commission. The same is true of the state highway commission.
Both of these commissions, however, have exercised the power

of designating one of their number as chairman. No specific
provision for the appointment of a secretary of the industrial
commission is made, although duties for such secretary are pre
scribed. It is to be borne in mind, of course, that the creation
of one of your number as chairman does not endow him willi
greater power than the other members of the board, except as
sanctioned by the ordinary laws of parliamentary usage and pro
cedure. The whole question we deem to be primarily a parlia
mentary rather than a legal one.

So far as a secretary is concerned, sec. 3 of this chapter gives
specific authority to employ

"such clerks and stenographers as may be necessary to perform
the clerical work of the board.''

Whether the individual employed be denominated a secretary or

a clerk, we deem quite immaterial.
As to the activities of the board, the rule has been very com

prehensively stated by Chief Justice Shaw, in language quoted
in Mechem on Public Officers sec. 573, p. 376:

'' ' Where a body or board of officers is constituted by law to
perform a trust for the public, or to execute a power or perform
a duty prescribed by law, it is not necessary that all should con
cur in the act done. The act of the majority is the act of the
body. And where all have due notice of the time and place of
meeting, in the manner prescribed by law if so prescribed, or
by the rules and regulations of the body itself if there be any,
otherwise if reasonable notice is given, and no practice or unfair
means ai-e used to prevent all from attending and participating
in the proceeding, it is no objection that all the members do not
attend if there be a quorum.' "

Our own court has given repeated adherence to this rule.
Walker v. Rogan, 1 Wis. 597; Soens v. Racine, 10 Wis. 271;
Town of Beaver Dam v. Wrings, 17 Wis. 398; State v. Goodwin,
24 Wis. 286.

A similar rule is sanctioned in Fairview Fluor-Spar <& Lead
Co. V. American Security Trust Co., 206 lU. App. 443; State v.
State Board of Canvassers, 68 S. E. 676, 86 S. C. 451; Twmquisi
V. Cass Co. Drain Com'rs., 92 N. W. 852.

See also 29 Cyc. 1433.
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The statute itself contemplates action by a majority of the
board. Sec. 4 of the act provides: " * * * The board may
issue subpoenas." Sec. 5 provides that in case of investigation
by one other than a member of the board, he

"shall first produce his authority therefor, signed by the board
or a majority thereof."

We trust this sufficiently answers the question presented by
you.

Education—Vocatianal Education—Words and Phrases—
Local vocational board must be composed of two emploj^es and
two employers.

"Employes" and "employers" defined.

March 12, 1920.
Honorable John Callahan, Secretary,

Slate Board of Vocational Education.
I have your favor of March 9, enclosing copy of letter written

to your office by Mr. John S. Evarts, acting secretary of the
Racine Trades and Labor Council, which letter gives the names
of the four appointive members of the industrial board of edu

cation for the city of Racine, one of whom is an official of the
Western Printing Company, another an official of the Badger
Foundry, a third a foreman and stockholder of the Freemen

Shops, and the fourth, a business man. It is stated in Mr.
Evarts' letter that no one of these is an employe, and that all
are employers.

Your question relates to the interpretation of subsec. (2),
sec. 41.15, Stats., which reads as follows:

"Such board shall consist of the city superintendent of
schools cx officio or the principal of the high school ex officio, if
there be no city superintendent, or the president or chairman of
the local board charged with the supervision of the schools in
case there be neither of the above-mentioned officers, and four
other members, two employers and two employes, who shall be
appointed by the local board charged with the supervision of
the schools and shall serve without pay."

You ask me to give you the interpretation of this department
of the words "employers" and "employes," as contained in
the above section.
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By sees. 41.13 to 41.21 a state board of vocational education is

provided for, and the manner of organization of the local boards
of industrial education in certain towns, cities and villages where
vocational schools "for instruction in trades and industries, com

merce and household arts" are maintained. The whole scheme

of the law is to provide for industrial and vocational training.
The general scheme of the law is also to provide for the conduct
of those schools by a board made up locally of those directly in
terested and affected by industrial and vocational training. That
being the general scheme of the law, the words "employers"
and "employes" must be interpreted with respect to the purpose
of the act.

"Employer" is a tenn that embraces many, many persons who
engage other people to work for them for hire, and the word
"employe" likewise includes many, many persons who are en
gaged in the service of another for hire. But the words thus
broadly used cannot be so interpreted with respect to the voca-
tional'educational law. The intent and spirit of the law requires

that two members of the local board be employers, and in my
opinion thej' should be employers in the vocational and indus
trial establishments in the locality, and not employers generally.

It is likewise my opinion that the two employes of the local
board should be employes who are engaged in practical employ
ment in the vocational or industrial in.stitutions of the locality,
and not employes generally. The word "employes" as used in
the vocational law, if not acconding to the strict letter of the law,
at least according to the spirit of the law, excludes officers, super
intendents, and responsible directors of vocational or industrial

establishments from a position on the local board.
A person who is cashier of a bank is, in a broad sense, an em

ploye, but |he is not that kind of an employe who is eligible to
the position on the local board, for the reason that his employ
ment has nothing to do with either the vocational or industrial
institutions of the locality. A foreman and stockholder of an
industrial plant might likewise, in the broad sense, be an employe,
but he is not an employe under the terms of this act with respect

to the vocational and industrial institutions. Neither is an of

ficer of a company nor the responsible manager of a copartner
ship an employe within the terms of the vocational act. An em

ploye within the terms of that act refers to a man who is en-
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gaged in the practical work in the vocational or industrial in

stitutions of the locality where the school is established.
If time would permit a review of the establishment of indus

trial and vocational schools, my conclusion with respect to the
interpretation of the words "employers" and "employes" would
be well fortified by historic facts and economic necessities.

Just how the several school boards can be compelled to comply
with the intent and spirit of the law raises a very great question.
I call attention to sec. 20.33, which makes an appropriation from
the general fund bf the state to the state board of vocational edu-

eaion as state aid for vocational schools "established and main

tained pursuant to subsection (1) of section 41.15." Ordin
arily the state is not interested in the organization of local boards
performing duties concerning local matters only, but the local

vocational boards are more than mere local boards, and they
in part represent the state, and therefore the state is interested

to the extent at least of the appropriation made to aid vocational

schools as well as in the proper conduct of said schools.
Under sec. 20.33, subsec. (2), par. (b), it is provided that

if the report made by the local board shoiys that the local school
has been

"maintained pursuant to law, in a manner satisfactory to the
state board of vocational education, the said board shall certify
to the secretary of state, in favor of the several local boards of
industrial education, amounts equal to one-half the amount
actually expended, respectively, for maintenance of such school
or schools and salaries for instruction and supervision;
*  * # X- J

Under sec. 3, eh. 673, laws of 1919, it is provided:

"Before any expenditures are authorized or incurred under
the appropriation made by subsection (3) of section 20.33 of the
statutes, the same shall have the approval and authorization of
the state board of education."

It will thus appear that the state board of vocational education

has specific authority over the local boards. The question may
arise, therefore, whether or not the state board of vocational edu

cation should certify to the secretary of state in favor of any
local board of industrial education any amount for the main
tenance of a local school, unless the local board conforms to

the provisions of the law.
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This question I do not decide, and the question need not arise,
for the reason that the local boards can and should, without un
reasonable delay, arrange for the reorganization of the local
board by ha-^dng appointed thereto two employers and two em
ployes to come within the definition of "employers" and "em
ployes" herein set forth.
In conclusion, permit me to suggest that when the legislature

enacts laws organizing the extraordinary or unusual institutions
and designates the qualifications for membership on the boards
having control of such institutions, the legislation must be con
strued with }-cspect to the particular subject covered, rather than
with respect to the usual or ordinary meaning of the terms used
in such legislation.

Insurmce—State Life Fund—Officials in charge of state life
fund are without authority to procure contracts or reinsurance
upon insurance policies issued by state.

March 17, 1920.

Honorable Pi-att Whitman,

Commissioner of Insurance.

Subsce. 14, sec. 1989m, ch. 90m, Stats., devoted to state life
insurance, contains the provision that follows:

"Policies of life insurance may be issued upon being approved
by the commissioner of insurance and the state board of health;
but no policy or policies shall be issued contrary to section 1898,
nor upon the same risk in excess of one thousand dollars until
the number of insurants shall exceed one thousand, nor in
excess of two thousand dollars until the number of insurants
shall exceed three thousand, nor at any time in excess of three
thousand dollars."

Sec. 1898, referred to, contains the provision:

"1. (a) Except as otherwise provided by law, the maximum
single risk shall be ten per centum of the admitted assets."

Subd. (b) defines the restrictions upon mutual companies rela
tive to the issuance of policies. Subd. (c) declares the restric
tion upon stock companies. Obviously, these subdivisions can
have no application to the state life fund.

Subsec. 2, see. 1898 provides:

"Any reinsurance taking effect simultaneously with the policy
shall be deducted in determining such maximum single risk."
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The question rais(jd is whether the statement in subsec. 14,
see. 1989m, that "no policy or policies shall be issued contrary
to section 1898," by implication grants authority to the officers
in charge of the state life fund to procure contracts of reinsur
ance to ccH'er policies witten by the state.
You are advised that it is the judgment of this department

that no such authority is conferred, either by implication or
otherwise. This opinion is based primarily upon the fact that
nowhere in ch. 90m is there any affirmative grant of power to
procure the reinsurance of policies issued by the state life fund.
The language of subsec. 14 contains words merely of negation,
so far as the reference to sec. 1898 is concerned. It is in form
a limitation upon, not a grant of, power.
The rule is well stated in Mechem on Public Officers, sec.

511;

"Express grants of power to public officers are usually sub
jected to a strict interpretation, and will be construed as con-
fendng those powei-s only which are expressly imposed or
necessarily implied.''

This principle is not in .conflict with the rule set forth in

State V. Hachmwnn, 207 S. "W. 64, 65:

<<« « * It is also well-settled, if not fundamental, law
that, whenever a duty or power is conferred by statute upon a
public officer, all neei.'ssary authority to make such powers fully
efficacious, or to render the performance of such duties, effectual
is conferred by implication."

Duties are imposed and powers conferred upon the state
officials charged with the administration of the state life fund,
as stated in see. 1989>?i, subsec. 1, "for the purpose of granting
life insurance and annuities." The question presented, then,
is wliether under the rule most liberally stated, it is nece.ssary,
in order to make the purpose so expressed fully efficacious or
to render the performance of the duties imposed effectual, au
thority to procure contracts of reinsurance is of necessity to be
implied. Clearly not. Reinsurance is resorted to primarily
from the standpoint of building up a successful insurance
agency or brokerage business. It is an outgrowth of the de

sire of an agent who represents one or more companies and
succeeds in procuring a client for insurance in excess of what
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his company or companies may permissibly issue, to place such
additional insurance to the satisfaction of the client so ob

tained, and thus to retain his good will.

The state, at least in the absence of express provision there
for, is not to be presumed to be interested from a similar stand
point. It can have no object in building up a large volume
of business in excess of that which it is in a position to care
for. Ordinarily, we are advised, reinsurance is effected at a
loss to the company procuring it. At best, there is no gain
therefrom. Clearly, therefore, the possession of such authority
would not operate greatly to the advantage of the state fund.
Irrespective of this consideration, however, it is to be borne in
mind that the business upon which the state of "Wisconsin has
embarked is the life insurance business, and not the insurance
agency or brokerage business.
Nor does this construction result in destroying the force or

meaning of the reference to sec. 1898, in subsec. 14, sec. 1989m.
The limitation expressed in subsec. 1, par. (a), limiting risks
to ten per cent of the admitted assets, would be applicable in
terms, although the express limitation upon risks to $1,000,
$2,000, and $3,000 may now operate to render this restriction
obsolete.

In addition to what has been said permit us to call attention
to see. 2, art. VIII, Wis. Const., which provides:

"No money shall be paid out of the treasury, except in pur
suance of an appropriation by law."

It is of course obvious that reinsurance cannot be obtained by
the state life fund, any more than by private life insurance
companies, except by paying money to be derived from some

source for the premiums for such insurance. Inasmuch as
all moneys are paid to the state treasurer as ex officio treasurer

and custodian of the life fund, it is perfectly apparent that
the payment when so made must be paid out of the treasury
of the state.

We are thus brought to an examination of what provision
has been made upon the subject of appropriations for the de
partment of insurance. The appropriation statute controlling
is 20.55, subds. (1) to (6). An examination of these pro
visions discloses that none of them is sufficiently broad in ita

9—A. G.
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terms to authorize the payment out of the treasury of reinsur
ance premiums. Ch. BGmi, which creates the state life fund,
contains siibsec. 13, sec. 1989w2, relative to expenses and fees.
This subsection is divided into three separate parts, none of
which, however, covers the matter of premium payments. Had
the legislature designed or intended that moneys thajt had
been paid into the fund might be applied to procure reinsur-
anee, it is plain that some provision would have been made to
the effect that all premiums received upon policies issued in
excess of the amount which the state life fund was authorized
to issue, were appropriated for the payment of reinsurance
premiums. In the absence of some such provision no author
ity would exist for the payment of money for that purpose.
The element of practical construction is not wanting. The

provision for state life insurance was first made by ch. 577,
laws of 1911, approved July 6, 1911. The fact that the state
life fund has thus been in operation for over eight and a half
years and no reinsurance of policies has ever been undertaken
adds the persuasive factor of practical construction by the de
partment itself as to the scope of the power conferred by the
law. To this the court would give considerable weight.
As one of the local insurance corporations has experienced, a

contract of reinsurance does not necessarily preclude the pos
sibility of loss. We are advised that in the instance we have
in mind, most of the loss which originally appeared to amount
to five or six thousand dollars has been recouped, but the fact
remains that there is an element of hazard in case of reinsur
ance. And if the state life fund be conducted, laying wholly
out of account the element of profit, then in case of such loss
the same must be covered from some source.

Sec. 1989m expressly provides that the fund is

"to be administered by the state without liability
yond the amount of the fund."

be-

Clearly, losses. resulting from imprudent reinsurance must
needs be taken from the general fund, as the accumulations in
the life fund would scarcely be made upon the theory that such
loss was to occur, and nowhere is any provision made for tak
ing money from that source. This consideration embodies the
want of legislative intention that such reinsurance should not
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be affected because of the complete absence of any provision ap
propriating money for the payment of premiums.
Under all the circumstances, we reiterate the conviction that

if the administrators of the state life fund deem this power

essential to the successful prosecution of the enterprise en
trusted to their care, application should be made to the state
legislature and specific authority obtained.

Counties — Courts — Indigent, Insane, etc. — Limitation of

Actions—Claim of county for support of insane man outlaws

in six years under sec. 4222.

March 18, 1920.

M. J. Paul,

District Attorney,

Berlin, Wisconsin.

In your communication of March 16 you inquire whether a
claim of the county for the support of an insane man outlaws,
and if not, what keeps the claim from oirtlawing at the end of
six years. You say you refer to a case where support has been
furnished in one of the asylums and paid for by the county

for the past twenty years, and nothing has been paid on the
account. The insane man is still alive, and has property.

Under sec. 4222, Stats., an action upon a liability created by
statute, other than a penalty or forfeiture, will outlaw in six
years, when a different limitation is not prescribed by law.
The same rule is applicable to express and implied contracts,
except those mentioned in the two preceding sections.

This certainly covers the liability of an insane man for sup
port to the county. I know of no statute or rule of law to the,
contrary which is applicable.
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Taxation—Refund—Action to recover excess taxes must be
commenced within a year after payment; no claim filed under
sec. 1164 should be acted on after claim is barred.

March 18, 1920.

Marion F. Reid,

District Attorney,

Hurley, "Wisconsin.

The Odanah Iron Company paid, under protest, on January
26, 1918, the income tax assessed against it, amounting to
$2,397.18, to the treasurer of the town of Carey, and at that
time filed a claim for refund, under sec. 1164, Stats. In
March, 1918, you advised the town board to idisallow the claim
and were informed that such action had been taken, but it now
appears that the claim was never acted upon by the town
board. The town board failed to allow such claim.

Such failure gave the claimant the right to maintain an ac
tion against the town, but such right is now barred by lapse
of time.

<1* * * Every .such claim shall be filed; and every ac

tion to recover any money so paid shall be brought "within one
year after such payment and not thereafter." Sec. 1164.

Tou ask whether or not the claim should now be disallowed.

If any action is taken upon it, that should be the action. The
right of action being barred, it is probable that the claim is
thereby extinguished and the town board divested of all juris
diction over the same. Allowance of the claim would probably

be invalid or void. In fact, I can see no reason now why the
town board should take any action whatever. It may con

tinue to fail to act. The claimant cannot compel action by the
town board. The claimant's only remedy for inaction by the
town board was to institute a suit within the time permitted

by statute. Failing to do that, the claim and cause of action
are now barred, and no further notice need be taken of the
matter by the to^vn authorities.



Opinions of the Attornfa'-General 133

Bridges and Highways—Any voluntary resolution of county
board for construction of any highway may be rescinded prior

to any action being taken imder such resolution; but road com
mittee may not disregard or annul such resolution.

Contracts may be let for road construction prior to actual
sale, of bonds already authorized under see. 1317»i—12.

State aid work must be done by contract unless highway

commission and county road.committee agree some other method
is advisable.

March 18, 1920.

A. L. Stengel,

Distnct Attorney,

Fort Atkinson, "Wisconsin.

May 28, 1918, the Jefferson county board voted a two million
dollar bond issue for the improvement of portions of the state
trunk highway system and the county system of prospective
state highways. At the last annual session the county board
resolved to improve designated portions of the trunk system
and directed the

"county chairman and the State Road and Bridge Commit
tee * * * to sell $500,000 worth of bonds, or as much as
they may deem necessary for the construction of these roads,"

and further provided for assessments of special benefit to cer
tain subdivisions of the county. Resolution No. 19.

You state that because of the extremely high cost of construc

tion this year the following questions have arisen upon which
you wish to be advised:

"1. Can the Jefferson County Board of Supervisors by
resolution act to prohibit the building of any of these concrete
roads for the year 1920?"

This question is answered in the affirmative, but it must be
understood that the answer assumes that these concrete roads
mean highways which the county board have decided to im
prove under the state aid law and that they do not include any
highways which the state highway commission has heretofore
decided should be improved during this year under the federal
aid law (sec. 1312 to 1317, Stats., inclusive). The time and
place and manner of construction of a trunk system with fed
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eral aid is under the control of the state highway commission
(subsecs. 4, 5 and 6, see. 1315, and sec. 1316, Stats.).

"2. Can the State Road and Bridge Committee determine
to do none of the work provided for * * * or must they
carry out Resolution No. 19 unless tlie County Boand of Super
visors repeals these instructions?"

The general rule is that a committee of the county board must
execute the commands of the board. That is the object of the
creation of a committee and I believe this is no exception to

the rule. It is hard to understand how this question would
arise, for naturally a committee would be very slow to exer
cise, to say nothing of assuming, the power to disregard and in
effect to annul a resolution of the county board. The matter

is one of great importance to the entire county and should have

the judgment of the wliole board if the resolution is not to be

executed.

The county board is the general governing body. Its com

mittees have no authority beyond that conferred upon the com

mittee either by the board or by statute. Power expressly
given to the board cannot be exercised by this committee. That

is, the board that has the power of designating when improve-'

ments shall be made under state aid passes upon applications
of various municipalities for such aid. No power in this respect

is conferred upon the state road and bridge committee (sec.
1317WJ—5).

"3. Is it possible to secure bids for contracts on this work
without first selling the bonds authorized to be sold under Res
olution No. 19?"

Yes, it is legal to do so. In fact the statute plainly contem

plates that sueji may be the procedure. The legislative scheme

is to have funds lying idle as little as possible.

"* * * Bonds may be sold from time to time as
ordered by resolutions of the county boards, and as the neces
sity for providing funds for construction arises." (Subsee. 2,
see. 1317w—12.) . .

"4. Can the State Road and Bridge Committee and the
County Board * * # or either of them upon receipt of
bids for the construction of these concrete roads determine that
the bids were excessive and reject them?"
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This question is answered m the affirmative. Should the
committee deem the bi'ds excessive, it not only may but it should
reject them. The general rule is that bids for public construc
tion may always be rejected if the public interest in the juidg-
mcnt of the officer or body authorized to pass upon the bids
requires their rejection. The bidders have no vested right until
the bid has been accepted.
Perhaps this question has been suggested by the confusing

provisions of statute upon the subject of whether construction
shall be done under contract or by day labor.

The state road and bridge committee is authorized by subd.
(3), subsee. 8, sec. 1317ni-r—5, Stats.

"(b) To determine whether each piece of state road and
bridge construction * * * shall be let by contract, or
whether it shall be done by day labor;
" (c) To enter into such contracts, in the name of the county,

and to make such arrangements as may be necessary for the
proper prosecution of such construction and maintenance of
highways and bridges as is p' rovided for by the county board."
But subsee. 3, see. 1317jji—7 provides:

"3. (a) All highways and bridges for which state aid is
granted shall be constructed and improved by contract unle^
the county committee and the state highway commission shall
agree that some other method is more advisable. The manner
of advertising for proposals, the forms of proposals, contract,
and bond shall be uniform as fixed by the state highway com
mission. AU contracts shall be between the county board and
the contractor, and no contract shall be awarded without the
written approval of the state highway commission and the
county committee."

And subsee. 4, sec. 1317)a—7 further provides:

"4 If for any reason it is inadvisable to let a contract for the
construction of any highway or bridge for which state aid is
granted, the county committee may, with the approval oi the
state highway commission direct the county highway commis
sioner to construct the highway or bridge under his own super
vision."

As I read these provisions of statute they require all con
struction work to be done under contract unless "some other
method is more advisable" in the judgment of the committee
and the commission. As a rule, this will necessitate inviting
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bids. That is the practical way of determining what can be
done by contract and departure from procedure by contract
can only be had when the committee and the commission agree
that such departure is advisable. If either thinks it best that
the work be done by contract, that is decisive, and day labor
cannot be resorted to. Either the commission or the commit
tee can block the other in the effort to proceed with construc
tion by day labor. In other words, the power given by par. (b)
to the committee to ideteTmine whether the work shall be by
contract or by day labor is to be understood as limited by other
provisions hereinbefore quoted.

Bonds—Contracts—On purchase of machinery by state sec.
3327(1, Stats., does not apply.

March 19, 1920.
Department of Engineering.

It appears from Mr. White's letter of March 17, 1920, that
the state is about to purchase a steam-electric generating set
and an air compressor for the state prison at Waupun. The
purchase price is $16,600. The state is to prepai'e the founda
tions, place the machinery, and make all connections. The other
party to the agreement is to supervise the setting up of the
machinery and the final adjustments preparatory to starting the
machinery. Such supervision and adjustment will entail an ex
pense upon the manufacturer not to exceed $500. On these facts
two questions are submitted:

"(1) Must we, under the law, require a bond in the full
amount of the contract ?
"(2) May we make two contracts, one for the machinery

and one for tlie work of installation, the former covering the de
livery of the machinery and without bond, and the latter cover
ing the work of installation and bonded for the full value of that
part of the work ?''

It is my opinion that no bond whatever need be required in
this transaction. The bonding statute you have in mind is sec.
3327a, Stats., and is part of the chapter entitled "Liens." That
section was enacted to supply to labor and material that enter
into the construction of public buildings and works the equiva-
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lent of the lien security which such labor and material would
have if done and performed for a private owner. The bond
under that section affords no protection to the state but is re

quired for the sole protection of certain creditors of principal

eonstniction contractors. No such protection is needed under
the present contract and that fact is some reason for holding

that the legislature did not intend this statute to apply in a case

like this. This instance is not within the spirit or purpose of
that law and I do not think within its letter when rightly read.

It is rather a misnomer to call the other party to this agree

ment a contractor. That party is a manufacturer, a vendor, a

sellei', and the state is a buyer or purchaser. The agreement in

the large is a sale of personal property. It is a sales contract and

not a construction contract. It comes within that branch of the

law of contracts commonly denominated "sales" and is governed

by our uniform sales act. (Ch. 78i, Stats.) The parties are
seller and buyer, vendor and purchaser; they are not contractor

and owner. The stipulation in the contract for supervision of
assembling, adjusting and starting machinery is a mere incident
of the sales contract and does not change the essential character

of the agreement. It is a very common incident in the sale of
machinery. Such a stipulation or condition might be found in
a contract for the sale of heavy articles of furniture and movable

fixtures such as filing cabinets, bookcases, safes.

I feel quite safe in advising you that you may in this matter
entirelv disregard sec. 3327a.

Bonds—Commerce—Corporations—Trade Regulations—Coh
lection Agencies—Detective Agencies—Organization advertis
ing as one in question and also desiring to do collection business
subject to both sees. 1747—150 and 1636—127>j, Stats.

March 24, 1920.

Honoradle W. B. Naylor,

As^stant Secretary of State.

In your letter of March 10 you submit correspondence between
your depai'tment and the Commercial Service Bureau of La
Crosse, and you ask what form of license said concern should

have under the state law.
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I have before me the letterhead upon which the concern in
question addressed a letter to you pn March 9, 1920. This let
terhead contains the words "Department of National Detective
Agency" and in large type conspicuously placed in the center
of the top of the sheet are the initials "N. D. A. Commercial
Service Bureau." I presume it is fair to assume that the let
ters "N. D. A." refer to National Detective Agency, so that the
large central figure and design most conspicuously placed upon
the letterhead would convey the meaning "National Detective
Agency Commercial Service Bureau." This I think no one
would contend could be construed as anything but an advertise

ment of a detective agency. That is the impression that one gets
from reading the letterhead. This in itself constitutes advertis
ing a detective agency within the meaning of ch. 444, laws of
1919, which provides in part:

"No person, copartnership, or corporation shall act as a pri
vate detective for hire or reward or engage in the business of
private detective for hire or reward,, or advertise such business
to be that of private detective or that of conducting a detective'
agency, without having first obtained a license so to do, as here
inafter provided, from the secretary of state of the state of "Wis
consin. ''

I am convinced that if the concern in question desires to act

in the capacity mentioned on the letterhead, or continue to ad
vertise by use of these or similar letterheads, it must obtain a li
cense as a detective agency as provided in ch. 444, laws of 1919.
' With reference to being bonded as a collection agency, I un
derstand from the correspondence that it is the intention of the
concern to do a collecting business.

Sec. 1747—150, Stats., provides:

"No person, firm, association or corporation shall cond;iict
a collection agency, collection bureau or collection office in
this state, or engage in this state in the business of collecting
or receiving payment for others of any account, bill or other
indebtedness, or engage in this state in the business of soliciting
the right to collect or receive payment for another of any ac
count, bill or other indebtedness, or advertise for or solicit-in
print the right to collect or receive payment for another of any
account, bill or other indebtedness, unless, at the time of con
ducting such collection agency, coliection bureau, collection of
fice or collection business, or of doing such advertising or
soliciting, such person, partnership, association or corporation
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•  • • shall have on file with the secretary of state a good
and siifRcient bond as hereinafter specified."

The principal purpose of this last section is to secure credi
tors against possible losses by insolvent collection agencies.
The section above quoted is very broad in its application and
reaches all individuals or associations that do a collecting busi

ness or advertise as collectors or solicit collections.

If I interpret the correspondence of the concern in question
correctly, it desires to do a collection business. This also ap
pears from the letterheads used by them in their correspond
ence with your department. If this be true that they intend
to do a collection business, they must comply with the provi
sions of sec. 1747—150 and must furnish a bond and file it with

your department.
You are therefore advised that upon the advertising and

representations made by the concern itself in correspondence
with you they bring themselves within the provisions of both
sees. 1747—150 and 1636—12)u., Stats. The concern should
furnish a bond under sec. 1747—150 and obtain a license under
sec. 1636—12m.

Public Oj^ccrs—Sheriff who was appointed to fiU vacancy is
not ineligible to succeed himself in that office.

March 25, 1920.

H. N. B. Oaradine,

District Attorney,

Monroe, Wisconsin.

In your communication of March 18 you inquire whether your
present sheriff, M, is eligible for reelection this coming fall. You
state that M was appointed sheriff by the governor about ten
months ago, to fill out the unexpired term of Sheriff Solbraa, de
ceased.

Sec. 4, art. VI, Wis. Const., contains the following:

"Sheriffs, coroners, registers of deeds, district attorneys, and
all other county officers except judicial officers, shall be chosen
by the electors of the respective counties once in every two years.
Sheriffs shall hold no other office, and he ineligible for two years
next succeeding the termination of their offices; * *
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la 35 Cyc. 1490-1491 we find the following:

"In some states the constitutions provide that the same per
son shall be ineligible for the office of sheriff for more than a
certain number of years within a prescribed larger period of
time; but a limitation of this character is upon the person and
has no such relation to the tenure as to permit the computation,
as against a pro tempore incumbent appointed to fill an unex-
pired tenn, of the time his predecessor had occupied the office.
In other states the constitutions forbid the same person holding
the office of sheriff for two successive terms; but such provisions
are held to apply only to full terms, and not to render a person
who has served the unexpii-ed portion of a term under an ap
pointment or election to fill a vacancy, or who has been elected
sheriff of a newly created county for a statutory term less than
the full constitutional term and running until the next general
election, ineligible to reelection for the succeeding full term."

In the case of Bozeman v. Laird, 91 Miss. 719, 720, 45 So. 722,
it appears that the constitution of Mississippi contained the fol
lowing provision:

"There shall be a sheriff, coroner, treasurer, assessor and sur
veyor for each county, to be selected as elsewhere provided
herein, who shall hold their offices for four years. Tlie sheriff
and treasurer shall be ineligible to immediately succeed them
selves or each other in office."

This provision is very similar to that of our constitution. The

court said, p. 721:

"The only question presented in this case of any consequence
is whether Laird was ineligible to succeed himself as sheriff of
Jefferson Davis county, because he had served the full statutory
term of the first sheriff of the county; that being, however, only
one and one-half years, which was the length of the term of the
first sheriff for this new county. "We think it can make no dif
ference that this was the term of the first sheriff of the county,
made eighteen months by statute. It is true it is the full length
of. the first term, so fixed by law; but the office of sheriff is a
constitutional office, and their terms are fixed by sec. 13.5 of our
state constitution at four years. The reason why this term was
only one and one-half years was becaus'» it was just the length
of time to the general election for sheriffs. We are of the opin
ion that he was not ineligible to immediately succeed himself on
those facts. We do not think that sec. 135 of our state constitu
tion applies to a sheriff who has served a more fragment of a
full term, whether that fragment bo a statutory term, as here,
or some unexpired term. There are some difficulties in this
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view; but we do not think the purpose and reason underlying
see. 135 can be reconciled with the opposite view."

In Blade v. Pate, 130 Ala. 514, the same question was con

sidered by the court. The court said, pp. 529-530:

"The constitution declares: 'A sheriff shall bo elected in each
county by the qualified electors thereof, who shall hold his office
for tlie term of four years unless sooner removed, and shall be
ineligible to such othec as his own successor.'—Const., art. V,
sec. 26. Here the person made ineligible is designated by the
pronoun 'who,' which can have relation to no other than the
person previously mentioned, viz., the sheriff elected by the
qualified electors for the term of four years. Without an un
warranted extension of its terms this provision cannot be made
•to include or to render ineligible to succeed himself, one who has
held the sheriff's office only by appointment for a fractional
term."

See also State v. Dirdex, 211 Mo. 568, and Gorrell v. Bier, 15
W. V. 311.

In State v. Giles, 2 Finn. 166, our court held that the provi
sion in our constitution or the territorial law in force prior to

its adoption, did not make a sheriff who was in office at the time
when the constitution went into effect and the territory of Wis

consin became a state, ineligible to the office of sheriff to succeed
himself. The court said, p. 170:

"It remains to be seen whether the inhibition of the re-election
of sheriffs, contained in the constitution itself, applies to those
persons who happened to hold that office at the time of its adop
tion. or only such as should be elected under it. I think it ap
plicable to the latter only; that it has reference to its own of
ficers, and not to the territorinl incumbents. The constitution
did not perpetuate or modify any of the political rights of the
inhahilants of the territory, for, properly speaking, they had
none: but it created those rights for the citizens of the state—
for all citizens—without preference or exclusion. All were alike
its framers. and were equally enfranchised by it; and it seems to
me harsh and invidious to say that some five-and-twenty of its
citizens should be excluded .from any of its privileges by the
circumstance of their happening to hold, at the time of its
adoption, a particular office under the expiring government."

Said sec. 4, art. VI, Wis. Const., also contains the following:

"• * * All vacancies shall be filled by appointment, and
the person appointed to fill a vacancy shall hold only for the
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unexpired portion of the term to which he shall be appointed
and until his successor shall be elected and qualified."

It is significant that there is no provision in the constitution to
the effect that a person elected to the office of shcrifi; for two
years shall hold until his successor shall be elected and qualified.
It is only a sherilf who is appointed to fill a vacancy who is au
thorized to hold over after the portion of the term for which he

was appointed has expired until his successor shall be not only
elected but also qualified.

If M should become a candidate and receive the highest num

ber of votes cast for sheriff in his county, and if it were held that

he could not begin his term of office because of the above provi
sion of our constitution making him ineligible to succeed him--

self ill office, then he would still be authorized, under the same

section of the constitution, to hold over until his successor was

elected and qualified. Under a well-established rule in this state,
the man receiving the next highest number of votes would not
be the elected shorift", by reason of the fact that the one receiv
ing the highest numb»r of votes was ineligible and disqualified
to take the office. This would not be the case if the sheriff who

had had a full term were elected to succeed himself and it were

decided that he would be ineligible. He is not authorized to hold

over until his suece.ssor is qualified, and there would be a
vacancy.

It seems to me that it was not in the mind of the framers of

our constitution to prevent a sheriff who was simply appointed

to fill a vacancy from succeeding himself. I think that provi
sion of our constitution applies, in view of the unanimous de

cision of all the authorities, only to sheriffs who have had a full
term of office.

I am strengthened in my view of this matter by the peculiar
results that might follow if a contrary view were held to be the
law. Suppose after a sheriff has been elected in November and
before the first Monday in January, the sheriff should die and
it should be necessary to appoint a successor. It would be im

possible to appoint the newly elected sheriff, for by accepting
the appointment he would disqualify himself for the office for
the term for which he was elected. I am, therefore, of the
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opinion that M is not ineligible to the office of sheriff to succeed
himself.

"While this is my opinion, I recognize the fact that until our
court has passed upon this question, there will be some doubt in
regard to this matter, and M, if he desires to run for the office
of sheriif to succeed himself, must do so with the realization
that the law is not definitely settled in tliis state and that he
may be required to defend his title to the office in the courts,
should anyone desire to test the question.

Criminal Laiv—Gambling—Punch board operated so that per
son for consideration by chance may win prize is gambling de
vice.

March 25, 1920.

Charles E. Lovett,

District Attorney,

Park Falls, Wisconsin.

In your communication of March 22, you state that a com
plaint has been made to your office that certain business places
in the county are permitting to be operated what is commonly
known as a "punch board;" that an offer for the sale of postal
cards at ten cents each is made and the purchaser is entitled to
one punch on the board; that there arc no blank numbers and,
of course, various prizes are won. You state you are not en
tirely clear whether devices such as these come within the pro
visions of our statute, particularly sec. 4537. You ask my
opinion in relation to this matter.
Under your statement of facts, a consideration is paid for the

privilege of giving a punch on a board, and the one who has ex
pended this money receives not only the card, but has the chance
of winning various prizes of varying valuations. This depart
ment has held that a certain cigar machine, where the person
who puts a niekle into the machine, receiving probably his
money's worth by getting a cigar, but where he has a chance of
getting additional cigars, is a gambling device, and that while
the purchaser had a chance of obtaining additional cigars, the
proprietor was running the chance of losing them, and this was
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held to be gambUng. See Op. Atty. Gen. for 1908, 286 and au
thorities therein cited. See also I Op. Atty. Gen. 192 and V Op.
Atty. Gen. 823.

I enclose a copy of a recent opinion rendered by this depart
ment on the question of gambling, which will also be instructive.*
In view of this principle, there can be no question but that

the punch board operated as you state in your letter would be in
violation of our gambling laws.

lijduccUion—Blind—ilinors—Adopted child has same right to
enter state school for blind, if adopted parents live in this state,
as child with natural parents living in this state.

March 25, 1920.
Honorable M. J. Tafpins, Secretary,

Board of Control.

In your letter of March 22 you state that some time ago ar
rangements were made for the admission into the Wisconsin
school for the blind of a blind-deaf cliild by the name of G—
G—; that the parents of this little girl lived just across the
line from Beloit, in the state of Illinois; that her father agreed
to pay for her maintenance and education at the school for the
blind, provided you permitted her to be admitted; that payment
has been made of such charges up to the present time, but that
the father recently made arrangements with one H— B— and J
B—, his wife, of Fort Atkinson, for the adoption of this little
girl by the B— family; that the order for adoption was issued
last week by Judge Kirkland, in the county court of Jefferson
county. You inquire whether this little girl can continue at the
Wisconsin school for the blind without any expense to the B
family; in other words, whether the adoption of the girl by the
B— family establishes her residence and legal settlement in this
state so as to entitle her to the benefits of the, school for the
blind without expense to the B— family.

Sec. 4024, Wis. Stats., has the following provision relative to
an adopted child:

• Pa^e 9 of this volume.
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"A child so adopted shall be deemed, for the purposes of in
heritance and succession by such child, custody of the person
and right to obedience of such parents by adoption, and all other
legal consequences and incidents of the natural relation of par
ents and children the same to all intents and purposes as if the
child had been born in lawful wedlock of sueh parents by adop
tion, excepting that such child shall not be capable of taking
property expressly limited to the heirs of the body of such par
ents. The natural parents of such child shall be deprived, by
such order of adoption, of all legal rights whatsoever respecting
such child and such child shall be freed from all legal obliga
tions of maintenance and obedience to such natural parents, ex
cept that where the adopted parent of such child shall be mar
ried to one of the natural parents of such child then the rela
tion of such child toward such natural parent so married to the
adopted parent shall be in no way altered by such adoption, and
tlie mutual rights and obligations of such natural and adopted
parent toward sucli child shall be the same as if such child were
the natural child of both the natural parent and the adopted
parent."

Under this provision of the statute, the said G— G— has by

her adoption the same rights to attend the Wisconsin school for

the blind as she would have if she were the natural child of Mr.

and Mrs. H— B—. The residence of a child follows that of

its parents, and in this case her residence is at Fort Atkinson,

where her adopted parents are residing.

Ediication—Public Schools—School Distncts—CorisoUdation

—By its order consolidating two common school districts town

board may not determine Idnd of school to be maintained; where

words "high school and g»"ades" were included in order, same
should be disregarded.

March 26, 1920.

Honorable C. P. Gary,

Superintendent of Public Instruction.

I have your letter of Febraary 6, to the effect that the town

board of supervisors of the to^vn of Rockland in Brown county,

for the purpose of consolidating several ordinary common school

districts, made an order which reads as follows:

"It is hereby ordered and determined that the following terri
tory (describing same) shall hereafter constitute a school dis-

10—A-'g.

V,
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trict to be known as Consolidated High School and Grades Dist.
No. 1 of the town of Roekland."

You state that the statute assumes that when two or more dis

tricts are united by an order, the enlarged district is to proceed
in its organi;cation as if it were a newly created district, and
that in the creation of such a new district j-our department has
prescribed tlie following form of order:

"It is hereby ordered and determined tliat (here describe the
territory to be comi)rised in the district, by sections and parts
of sections) shall hereafter constitute a school district, to be
known as school district No. , of the town of

You state further in jmur letter that the statute docs not give
a town board authority to designate the kind of school, that is,
high school, grade school, one-room school, etc., that shall be
maintained in any district, and that therefore the words "high
school and grades" as they occur in the order of the town board
of said town of Roekland are placed therein without authority,
and you give the opinion that the said words are therefore super
fluous and harmless. You desire an opinion as to the force of
the above quoted words in the said order and the effect that they
have upon the validity of said order.

Subsec. (1), sec. 40.02, as amended by ehs. 166 and 622, laws
of 1919, reads in part as follows:

*  * If two or move districts are united wholly the
number of each such district shall be specified and also the num
ber of the enlarged district, with the names of the town or towns
and the county or counties interested."

There is nothing in said .section nor in any other section of eh.
40 relating to the formation of school districts which empowers
the town board to designate the kind of school which is to be
maintained in the school districts consolidated by its order.
Sec. 40.43, Stats., prescribes how a free high school may be
established. It may be done only with the advice and consent
of the state superintendent, after the question of establishing
such high school has been submitted by the school district board
to the legal qualified voters of the district. Sec. 40.41, Stats.,
prescribes the manner in which a state graded school may
be maintained. No gi*aded school is entitled to be placed
upon the list of state graded schools and to receive the special
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state aid until the same has been inspected by the state superin
tendent and by hi»i found to fully comply with the conditions
of said section.

You are therefore correct in your statement that the statute

does not give a town board of supervisors the authority to des
ignate the kind of school that shall be maintained in a consol
idated school district. The town board of the town of llockland
fully performed its duty when it ordered and determined that
the two common school districts should be united and consol
idated and be known as Consolidated School District No. 1 of
the town of Rockland. In adding after the word "Consol
idated" the words '.'High School and Grades" it usurped an
authority which tlio legislature, by the sections above referred
to, has lodged elsewhere. The town board, in attempting to de
clare the kind of school to be maintained in said consolidated
district, acted entirely without jurisdiction and its designation
as to the kind of school to be maintained in said consolidated dis
trict is therefore unauthorized and illegal. There is not even a
semblance of autlioi'ity therefor. Its determination in that re
spect did not conclude anyone and may be wholly disregarded.
The action of the town board in this respect was so entirely be
yond its jurisdiction as to be innocuous and the supreme court
has held that under such circumstances no court should issue a
writ of certiorari for the purpose of declaring the invalidity of
such an act. See State ex rel. Schaefer v. Schroff, 123 Wis. 98;
State ex rel. Ander.'<on v. Tiiiime, 70 Wis. 627; Staie ex rel. Mil
waukee Medical College v. Chittenden, 127 Wis. 468.
I am therefore of the opinion that the words "High School

and Grades" in the order of said town board consolidating the
school districts referred to, may be disregarded, as without
force, and the presence of these words does not in any way af
fect the validity of said order.
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Bridges and Highways—The I'ights and liabilities of town and

county in matter of maintenance and construction of bridge on
state trunk liighway system, discussed.

March 30, 1920.

PALMER E. Barlow,

District Attommj,

Arcadia, Wisconsin.
In a letter dated Marcli 6, 1920, you say:

''I respectfully request your opinion upon the following state
of facts. The McCleary Bridge was a part of Trunk Highway
No. 11. The bridge extended over Beaver Creek just north of
Galesville. The bridge was originally built by the town of Gale
with county aid under sec. 1319, Wis. Stats., in the year 1903.
The bridge was entirely destroyed.by flood during the month of
March, 1919. A temporary bridge was immediately built to en
able the public to cross the stream about two rods south of where
the McCleary bridge originally stood.
"A special town meeting was called for the town of Gale dur

ing the summer of 1919, for tiic i)urpose of voting on the ques
tion of raising funds to build this bridge and the voters refused
to vote funds. Is it. the duty of Trempealeau county to build
this bridge and pay the cost of construction or is it the duty of
the town of Gale to provide funds for the construction of this
bridge V' '

The question cannot be answered in a word. The powers and
duties of the county are first considered. No. 11 is part of the
state trunk highway system. I assume that the portion thereof
which embraces the bridge never became nor was accepted as a

state highway within the meaning of subsee. 3, sec. 1317ni—3 or
subsec. 8, see. 1317m—7, though I am inclined to think that

would make no difference since this highway is now part of the

federal aid trunk system. Sees. 1312 to 1317, Stats., deal di

rectly with that system. Under the trunk system "highways"

includes all culverts and bridges therein. Sec. 1312a.

It is the duty of the county to

"adequately maintain the whole of the trunk system • • •
in accordance with the directions • • * made • • •
by the commission.
"(b) Said maintenance shall include • * • the portion

of the trunk system improved under • • * the state aid or
federal aid laws, as well as of those portions • * * as yet
unimproved under either law.
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"(e) The counties shall not be required to extensively recon
struct unim])roved highways pending their construction or re
construction under the provisions of either the state aid or fed
eral aid laws, but they shall be maintained in reasonably good
condition considering their condition as to grading, drainage
and surfacing at tlie time they were included in the trunk
system." Sec. 1317, Stats.

This is the extent of the county's duty. It is required to

keep the highway passable but need not undertake permanent
or costly construction or reconstruction work That indicates
the extent to which the county must go. How far it has the
power to go is a different question and one that is not asked.
It may be said in passing that tlic county has authority to eon-
stmct or aid in constructing any bridge in the county—

subsec. 1, subd. (a)—and it may with state aid con
struct any portion of the prospective system of state highways,
but it cannot be coerced in the matter. As to the state trunk
highway system, the initiative in the matter of actual permanent
improvement or eonstiaiction, with federal aid, rests with the
highway commission. It notifies counties when such construc
tion work is to be done. Subsec. 4, see. 1315.

The conclusion therefore is that the county is not obliged to
do more than keep this highway open for travel,

"pending construction or reconstruction under the • • •
state aid or federal aid laws."

The highway burden beyond that is upon the town. The gen
eral rule has always been that towns are obliged to construct
and maintain the highways. Sec, 1223. There are now, as we
have seen, important exceptions to that rule, but still the gen
eral rule remains. The town cannot force the county to con

struct a pei'inancnt structure, but can compel the countj' to con
tribute to the cost under see. 1319. A bridge was once built
under that section, and that section may be resorted to again.
Further consideration of the subject has led to the conclusion

tliat the character of highway or class in which the piece of
road belongs is material npon the question of liability of the
town. Of course this office cannot and does not pass upon dis
puted questions of fact. Opinions are confined to the legal ques
tions which arise upon either assumed or agreed facts.
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The county may have expended funds upon this highway
without making the highway a county or a state highway. We

are to distinguish sharply between roads which are, in law and
in fact, state highways, on the one hand, and roads which have
merelj' received countj- help but not under the state aid statutes.

The reason for making such distinction is this; See. 1317 re

quires the counties to adequately maintain the entire state trunk

highway system. Special reference is there made to ''unim
proved highwaj'^s." The highways so referred to include all
portions of the county system of prospective state highways
which have never been adopted as or become state highways.
There are two provisions under which a town highway may

become a state highway: First, the county board may adopt any
part of the prospective system

"as a state highway; provided (1) that such part has hereto
fore been improved with stone or gravel, (2) that it is in good
repair; and (3) that all bridges and culverts on such part are
well constructed and in good repaid." Snbsec. 3, sec. 1317m—3.

Second, the construction of a highway or bridge thereon for

which state aid has been granted, provided the construction

work is according to the plans and has been accepted by the

state highway commission, notice of which acceptance shall have
been given to the town clerk and the county highway commis

sioner in writing, makes a state highway.

(<« * * term state highway as used in sections

1317h}—1 to 1317m—15. inclusive, shall be construed to mean
only such highways as have been so accepted, together with the
permanently improved bridges and culverts thereon, and those
adopted by the county board according to subsection 3 of sec
tion 1317m—3." Sub.sec. 8, sec. 1317m—7.

Whether or not a bridge in a public road is part of a state
highway is a fact which should be easily determined from the

public records. If it is part of a state highway the to^vn in

which it is situated is relieved from further direct liability for

its reconstruction or maintenance.

"9. All state highways heretofore or hereafter constructed
under the provisions of sections 1317m—1 to 13177n—15, in
clusive, of the statutes, shall be maintained at the expense of the
county in which they lie, and the county board shall make ade
quate provision therefor, # # « " gee. 1317?«—7.
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The view that the responsibility for maintenance in every
sense, of the highway, when it becomes a state highway, shifts
from tlie town to the county, is strongly supported by a recent
amendment to sec. 1339, Stats, (ch. 142, Laws-1913). This
section ju'ovides for i-ecoveiy for injuries resulting from defects
in the highways. Formerly the section applied only to towns.
The amendment referred to changed that old general rule and
the statute now provides:

*  * If sucli damage shall happen by reason of the in
sufficiency or want of repairs of a bridge, sluiceway or road
which any county shall have adopted as a county road and is by
law bound to keep in repair, such county shall be liable there
for and the claim for damages shall be against the county.

This liability of the county covers roads which have become state
highways under the provisions of the state aid law.

Liability for damages on account of defects in the highway is
probably an important consideration here.
'  If the bridge forms part of a state highway and reconstruc
tion is to be made in advance of

"reconstruction under the provisions of either the state aid or
federal aid laws,"

siich construction must be at tlie expense of the county. If a
bridge is not a part of a state highway, extensive reconstruction
work is not required of the county. In the last named event,
permanent reconstruction work would have to be made by the
town, unless the county consents to do it, though there is no
provision of law by which the town can be compelled to rebuild
this bridge.

m
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Courts—Statute of Limitations—Education—PuMic Officers—
County superintendent of schools may be allowed reasonable and
just expenses; it is for county board to decide whether he should
have board and lodging expenses when attending to official busi
ness away from home, at county seat.

Statute of limitations is six years in such case.

March 30, 1920.
WiNFRED G. HaDDOW,

District Attorney,
Ellsworth, Wisconsin.

In your letter of March 11 you refer to the opinion of this de
partment given to Gad Jones, district attorney, dated October-
20, 1919, VIII Op. Atty. Gen. 767. You say you understand
said opinion to hold that the supervising teacher and tlie county
superintendent as well may cliarge for all expenses necessarily
incurred for board and lodging except when in the immediate
vicinity of the place of residence; in other words, even though
the county superintendent's office is in a particular city or vil
lage and he is there during probably from one-half to three-
fourths of the time and makes his headquarters there, he can
charge for his expenses for board and lodging merely because
his home and family happen to be in another town.
You state that your county superintendent is a man about

thirty years old, single, and before he was elected to the office

he resided with his brother in a to^\Ti about ten miles from Ells

worth; that his office in the courthouse (where the county super
intendent has always had aii office) is furnished and provided
for the purpose and that he spends over one-half of the time in

said office in your village, the county seat; that he nearly always
goes out to his brother's, which he calls home, on Saturday
nights, but while he is in Ellsworth he pays for his board and
lodging; that he votes in Ellsworth, but he says that he considers
his home in the town of Martell, at his brother's; and that he
asked you if, under our ruling, he could charge for board and
lodging while at Ellsworth.

You state that the supervising teacher is a young lady about
twenty-five years of age and her parents live about fifteen miles
from the county seat; that she has always charged for items of
.expense incurred while away from Ellsworth, but has never

•/

'ti
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charged for board and lodging -which she pays in the village of
Ellsworth; that she goes to her parents' home quite often on week
ends and sometimes stays there when out visiting and in that
vicinity. You say that she contends that she can charge for
board and lodging while at Ellsworth, under the ruling of this
department.

The opinion of this -department, to which you refer, was in
tended to settle the question as to the right of supervising teach
ers to recover for expenses of board and lodging when away from
home and it was held that they were entitled to the same even
though it be in the county scat, away from home, when working
in the county superintendent's offtce. It was not intended in
that opinion to settle the question as to whether the county super
intendent could recover for board and lodging when he was en
gaged in his work at his office in tlie county seat.
The provision of law concerning tlie expenses to be paid to

the superintendent of schools is somewhat different from that
applicable to the supeiwising teacher. Subsec. (4), see. 39.04,
contains the following:

"All county and district superintendents shall be allowed in
addition to their salary such actual and necessary expenses in-
curred in the proper discharge of their duties as may be reason
able and just, and shall bo allowed all stationery, postage, and
printing necessary for the proper discharge of the duties of their
office as may be reasonable and just. The county or district su
perintendent shall make and present itemized statements of his
accounts for expenses, printing, stationery, and postage to the
county clerk prior to the November meeting of the county board
of supervisors, and they shall be audited at the annual meeting
of the county board of supervisors and paid as allowed. The
county board of supervisors are authorized to make provision for
the quarterly payment of such expenses."

You will note that the county superintendent is allowed

"such actual and necessary expenses * • • as may be rea
sonable and just."

Wliat is reasonable and just is a matter to be decided by the
county board under the peculiar facts and circumstances of each
case.

There is no statute which requires the county superintendent
of schools to have his office in the courthouse or in the county

seat. A great part of his work is supposed to be done outside
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of any office, and he would not be violating any law if he would
have his office in his own home in any part of the county. If,
however, for the benefit of the people of the county, and espe
cially the teachers in the public schools, he has his office at the
county seat and is therefore required to pay board and lodging
when at such county seat, it would not be an abuse of discretion
if the county board should decide to allow him such expenses.
No diffieultie.s will arise which the county board cannot remedy
by refusing to pay the bill. If the county superintendent pui*-
posely establish a home in a part of the county in order to com
pel the county to reimburse him for board and expenses unneces
sarily, the county board can refuse to pay such expenses, as not

being reasonable and just.
You also inquire whcthei*, if it is held that the county super

intendent and the supervising teacher are entitled to these ex
penses, they can recover for expenses previously incurred, and

if so, for how long a time. In answer to this question, I will say
that I am of the opinion that they are entitled to expenses pre
viously incurred, and I know of no statute of limitation that

would apply except the six-year statute, sec. 4222. This ques
tion, however, may not be entirely' free from doubt, but as it was

a mutual mistake of law by all parties and the question involved
being that of rciinbunsement of a public officer, I am of the opin

ion that the previous expenses may be recovered.

PuhUc Officers—District attorney is not disqualified to hold
preliminary examination in case where he has conducted civil

action for complaining witness in matter growing out of same
transaction out of which criminal action arose.

March 30, 1920.

Henry W. Rudow,

District x\.ttorney,

Menomonic, "Wisconsin.

In your letter dated March 25 you state that a certain man

was charged with a crime and upon preliminary hearing was

bound over to the circuit court for trial, where he was arraigned
and pleaded not guilty; that the defendant's attorney then

moved to put the case over the term, for the reason that a ma-
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terial witness could not be found, upon which the district at
torney agreed to admit the testimony defendant claimed could
be given by the absent witness; that the court overruled the
motion and ordered the case for trial; that the defendant then

moved to put the case over the term, on the ground that one
attorney was ill and could not attend trial, which motion was
granted; that subsequently, upon the ease being called for trial,
defendant moved to bar the district attorney from prosecuting

the action for the reason that he had been an attorney for the
complaining witness in a civil action brought by the complaining
witness against the defendant, on facts out of which grew the
criminal prosecution; that the court granted the motion and ap
pointed a special prosecuting attorney; that the defendant again
procured an adjournment on the ground that one of the de
fendant's attorneys was otherwise engaged and could not be at
the trial of the case; that the court granted the motion and the
ease again came up for trial, when the defendant moved to dis
miss the ease entirely, for the reason that the district attorney
had conducted the preliminary examination given the defendant,
wliicli motion is now pending.

You ask to be advised whether or not the defendant has a
valid objeetion to the ease as it now stands, for the reason that
the district attorney acted in the preliminary examination.
In answer, I would say that I see no reason why the defendant

should be prejudiced on the ground that the district attorney
had conducted the preliminary examination. If it appeared
that the district attorney had appeared for the defendant in an
action involving the same set of facts, it might be argued with
success that he is thereby disqualified from prosecuting the de
fendant. Tlic district attorney simply appeared as an attorney
for a person who is now a complaining witness against the de
fendant. Under our statute the district attorney is pemitted to
practice law outside of the duties that devolve upon him as dis
trict attorney. If the district attorney were disqualified from
prosecuting any man against whom he had conducted a civil ac
tion, it might well be argued that the district attorney should not
practice law at all. I am not aware of any case that lays down a
rule or principle of law by which it could be said that the dis
trict attorney is disqualified and that the motion in question
should be granted. >
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Tuxdtwn—Assessment Districts—Sec. 1087wt—8 construed.
Term of office of assessors limited to first appointments.

March 30, 1920.
Tax Commission.

In your letter of March 22 j^ou refer me to see. lOSTm—8,
aubsGC. 2, where it is provided that the tax eommission shall
divide the state into assessment districts.

Sec. 1087m—8 provides that the state shall be divided into

assessment districts by the state tax eommission, and in subsec.
2 provides as follows:

"Not less than thirty days prior to the first of March, 1912,
there shall be selected and appointed by the state tax commis
sion an assessor of incomes for each assessment district in the
state, who shall hold office for a term of three yeara."

There is no provision in the statutes, so far as X have been
able to find, expresvslj'" authoiizing tlie appointment of income
tax assessors by the tax commission thereafter.

You inquire whether the three-year period spoken of in this
statute is to be applied only to the first appointees, and whether
the term of income tax assessors appointed subsequent to the
expiration of the three-year limitation is indeterminate, under
the general civil service laws, as such assessors of income are
appointed from the list furnished by the civil service commis
sion after an examination.

The wording of this statute is certainly peculiar. It is true
that the income tax assessors are neither county, town, village
or city officers, under the decision of our court in the Income

Tax Cases, 148 Wis. 456, and if it is held that thcj' have terms
of office, they being paid out of the state treasury, their com

pensation could not be increased during the term of office, un
der the provisions of art. IV, see. 26, Const.
I believe it is a reasonable interpretation to hold that the

three-year term applies only to the first appointee, and that sub

sequent thereto the appointees will hold for an indeterminate

term. I realize that the question is not free from doubt, but the

lawmakers probably had in mind tliat the commission should

have the right to remove the first appointees after three years

without being compelled to give reasons for the removal, as re

quired by the civil service law, but that subsequent thereto, after

tT.:#.-
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a sufficient number of income tax appointees had been found
qualified, and the tax eomraission was able to determine what
kind of qualification such officials needed, that thereafter the
appointment should be made for an indeterminate period of
time, bucli a ruling will settle all difficulties as to raising salar
ies and it will not bo necessary for you to remove an efficient
man and pay an inexperienced new appointee more than you
were authorized to pay the experienced offieial.

Agriculture—Inspection of Apiaries—Shipment by mail per
mitted under federal law; state law not applicable.

Private funds may pay inspectors of apiaries.
County and town boards have no authority to appropriate

money for bee inspection.

Contagious or infectious diseases of bees must be in bee
products, etc., before exposure of products is prohibited.

March 31, 1920.
S. B. Fracker,

Acting State Entoniologvit.
I liave 3'our letter of March 23, in which you ask four ques

tions.

Under the fii*st statement of fact, after quoting subd. (b),
subsec. 8, sec. 1494/, Stats., your question is whether or not
postmasters are permitted to accept shipments of bees, combs or

Ijeekeeping applicanccs, for interstate transportation, bearing
the affidavit only, and whether or not they can deliver such
packages, if originating outside of the state. Beg to state that
the postmaster is acting as agent for the federal government in
the handling of the mails and is therefore required only to con
form to the rules initiated by the postmaster general or laid
down by federal law, and the state has no power, under the cir
cumstances, to determine how or in what manner mail may be
handled by the federal government. However, if any of the
articles prohibited are sent by mail without complying with
the state law and your inspector or deputy can find the same

in the hands of a private indmdual, I see no reason why such

prohibited atieles cannot be seized and the person making the
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shipment punished, unless such ar-ticles have affixed the permit
or certificate.

Your second question is whether or not the cost of inspection
may be paid by means of funds donated by private individuals.
Beg to state that such funds may be voluntarily raised and paid
by private individuals to pay part of the inspection expenses.
However, there is no provision by which such funds may be paid
into the state treasury and then withdrawn, and if private funds
arc raised, arrangements should be made with the department
for the pajmient of an inspector through the department other
than from the appropriation.
Answering your third question, beg to state that town and

county boards have no other authority than that* expressly
granted by them by law, and therefore they have no authority
to appropriate money toward bee inspection, nuthout specific
statutory authorization.

Answeting your fourth question, beg to state that under sub-
sec. 9 of the section under discussion, it is provided as follows:

"No person shall expose in any place to which bees have ac
cess, any bee product, hive, or other apiary appliance in such
manner that contagious or infectious diseases of bees could be dis
seminated therefrom."

This provision presupposes the existence of contagious or in
fectious diseases of bees in the bee product, hive, or apiary ap
pliances, so that the territory in which disease is prevalent has
no reference to the manner in which contagious or infectious dis
eases of bees may be disseminated. The word "therefrom" re
fers to "bee product, hive, or other apiary appliance" and not
to the word "place."
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Education—Textbooks—Sees. 40.31 to 40.34, relating to tmi-

form textbooks in counties, and see. 40.355, relating to text
books in school districts, construed and harmonized.

April 1, 1920.

Honorable C. P. Oaky,

State Supei-inte-ndcnt,
Department of Public Instruction.

In your letter of March 8 you request my interpretation as to

the present status of sees. 40.31 to 40.34, inclusive, commonly
known as "the county uniform textbook law." In your letter
you give a concise history of said sections and refer to an opinion
of this department regarding same, all of which I will quote
without change:

".Chapter 561, laws of 1907, created sees. 553m—1 to 553m—
25, inclusive, said sections providing the method whereby coun
ties desiring to do so might adopt uniform textboolvS for use in
the districts of the county, subject to the provisions of the sec
tions referred to. With slight changes made by subsequent leg
islatures, this law continued in effect up to 1917. Ch. 499,
laws of 1917. added four sections {ooSm—109 to 553m—112, in
clusive) to the statutes, said sections relating to the adoption of
textbooks by school boards or boards of education and certain
other features involved in the handling of textbooks. Sec. 3 of
the above chapter provides a.s follows:
" 'All acts or parts of acts inconsistent with the provisions of

this act or in conflict with it are hereby repealed.'
This chapter was approved and took effect June 26, 1917. Soon
thereafter question was raised as to whether or not the provis
ions of ch. 499, laws of 1917, rendered sees. 553m—1 to 553«^—25
inoperative. In response to a request from the state superinten
dent the attorney general under date of October 24, 1917, ren
dered an opinion in which he held that ch. 499, laws of 1917, did
render inoperative sees. 553m—1 to 553m—112. By action of
the 1917 legislature the above named sections were renumbered
so as to be designated sees. 40.31 to 40.34, inclusive, and the
sections created by ch. 499, laws of 1917, were renumbered to be
see. 40.355. Oh. 490, laws of 1919, added to the statutes subsec.
(6), sec. 40.355. to read:
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" 'Section 40.355 (6). Nothing in this section shall be con
strued to repeal or in any way affect the provisions of sections
40.31 to 40.34, inclusive, of the statutes:
This chapter was approved July 3, 1919. Ch, 500, laws of
1919, amended subsecs. (1) and (3), sec. 40.31 and snbsec. (1),
sec. 40.32, thereby placing the county uniformity on the basis of
five-year adoptions and harmonizing some slight discrepancy
which had previously existed in the law."

You desire an answer to the following question:

"Did the enactment of ch. 490, laws of 1919, restore sees.
40.31 to 40.34, inclusive, and are said sections as amended by
ch. 500, laws of 1919, in full force and effect?"

Sees. 40.31 to 40.34 as amended by ch. 500, laws of 1919, re

late to uniform textbooks in common schools and authorize the

county or superintendent district school board convention to

adopt uniform textbooks throughout the county or the super
intendent district and to elect a county board of education com
posed of five momber.s whose duties in respect to the selection of

school textbooks are defined therein.

As stated by you, these sections were originally created by
ch. 561, laws of 1907.

Sec. 40.355 as amended by eh. 490, laws of 1919, made it the
duty of school district boards and boards of education to adopt
for their respective schools from the list of school textbooks on

file with the state superintendent of public instruction all the
school textbooks necessary for use in the schools under their
charge, and such school textbooks when so adopted ai'e not to
be changed for five years. Sec. 3, ch. 499, laws of 1917, reads
as stated in your letter. In mj' opinion said sec. 3 did not
effect a repeal of sees. 553m—1 to 553ai—25, the sections in
question, as numbered in the statutes of 1915. Indeed, the legis
lature by ch. 490, laws of 1919, expressly declared that the
amendment of sec. 40.355, Stats. 1917, shall not

"be construed to repeal or in any way affect the provisions of
sections 40.31 to 40.34, inclusive, of the statutes."

The legislature by eh. 500, laws of 1919, expressly recognized
the existence of sees. 40.31 and 40.32 by amending the same.
These acts of the legislature clearly indicate an intention that
sees. 40.31 to 40.34 and sec. 40.355 should all stand together and

be operative.
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I call attention to some of the elementary rules of statutory
construction which ai'e applicable to the situation presented.
The repeal of a statute by implication is not favored, and a

general repealing clause does not repeal other acts relating to
the same general subject unless there is actual conflict between
the statutes. Milwaukee County v. Halsey, 149 Wis. 82, 88.

Repeals and changes of existing laws by implication are not
favored. Therefore, if two laws conflict and the earlier will
admit of a reasonable construction leaving the later in force,
such construction will be adopted, otherwise the later law will
prevail. State ex rel. Hayden v. Arnold, 151 "Wis. 19, 29.

*  * Where there are two affirmative statutes on the
same subject, one will not repeal the other if both can stand to
gether." State ex rel. Boddenliagen v. C., M. & St. P. B. Go,
164 Wis. 304, 307.

Recognition hy the legislature that a law is in force, although
not conclusive, is evidence lending to show that such law has
not been repealed. Milwaukee County v. Halsey, supra.
In view of these rules, I am clearly of the opinion that sees.

40.31 to 40.34, inclusive, have not been repealed or suspended
but have at all times been in full force and operation notwith
standing the language of sec. 3, ch. 499, laws of 1917, above
quoted, and notwithstanding the opinion of my predecessor,
found in VI Op. Atty. Gen. 683, to which reference is made
in your letter. If the operation of said sees. 40.31 to 40.34, in
clusive, was suspended by the opinion referred to, the legislature
by the enactment of chs. 490 and 500, laws of 1919, revived,
restored and recognized them as in fuU force and effect.
The provisions of sees. 40.31 to 40.34, inclusive, have been in

effect since 1907, but their operation in any county or superin
tendent district depends upon the favorable vote of the county
school board convention annually held therein. In other words,
these sections may be said to constitute a county option statute
as to uniform textbooks. Prior to the enactment of ch. 499,
laws of 1917 (now sec. 40.355), if a county or superintendent
district school board convention refused to adopt the law, then
there would be no textbook law of any kind in force in such
county or superintendent district. With the adoption of ch.
499, laws of 1917 (now sec. 40.355), it became mandatory for a
school district board in a county wherein the uniform county or

11—A. G.
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superintendent textbook law was not in force to adopt for the
district school a list of textbooks as in said chapter provided

and such school textbooks when so adopted could not be changed
for five years.

In counties and in superintendent districts where the school
district boards have complied with the provisions of sec. 40.355,
the county or superintendent district school board convention
may nevertheless adopt the uniform textbook law as provided in
sees. 40.31 to 40.34 and when so adopted and in operation the
county or superintendent district board of education must se

lect and adopt a imiform series of textbooks for the county or
superintendent district as in sec. 40.32 provided. The action of

the county or superiiitencleiit district board of education in

such event supersedes the'adoption of school textbooks made
by the local school district boai'ds. This was clearly the intent
and scheme of the legislature. The lesser unit of school govern
ment, the common school district, must yield to the determina

tion of the greater unit of school government, the coimty or
superintendent district.
Any other construction nullifies a legislative act and con

victs that b(.)dy of a grotesque inconsistency in its school text
book legislation.

I believe the foregoing fully answers your direct question

and places you in a position to properly advise county superin
tendents and others who, as yon state, are making inquiry as to
the interpretation to be given to the sections mentioned.

Fish aiid Game—Piiblic Officers—Conservation commission

has no authority to adopt rule forbidding presence of person
with gun in his possession "in the woods" in counties where

hunting of deer is permitted by law, within 10 days immediately
preceding opening of hunting season.

April 2, 1920.
Conservation Commission.

We are in receipt of your communication of March 24, 1920,
which encloses a form of petition addressed to your honorable
body, requesting in effect that you

"provide by rule that the presence of any pcnson witli a gun in
his possession in the woods in counties where the hunting of
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deer is permitted law at any time witliin ten days immediately
preceding the opening of tlie hunting season in any year shall
be contrary to law."

You request an opinion as to the authority of the conservation
commission to put in force such a regulation.
You arc advised that in the opinion of this department, the

conservation commission has no power to make a regulation of
the character specified. The powers of that body are specified
with particularity

"to issue orders determining in what manner, in what nuni-
hers, in what places and. at what times the taking, catching, or
killing of wild animals shall be inconsistent with the proper pro
tection, propagation and conservation * * * of wild life."
Sec. 29.21, subsce. (1).

It is further provided that such orders providing protection
or additional protection are not to be issued except upon peti
tion. In the ease of petitions, it will be noted by subsec. (2), that
they are to be signed by

"ten or more persons of any township or twenty-five or more
persons of any county,"

and the action to follow thereon, us provided by subsec. (3), is
to be effective "within such territory." So that the petition
presented is plainly not in accord with the statutes in this re
spect, in that it is broader in its prayer than any proceeding au
thorized by the statutes. The statute contemplates petitions by
separate towns or counties, and for actions in the specific town
or county from which the petition emanates.
The objection, however, is more fundamental than this, as

the power of the commission to issue an order is definitely stated
to be:

#  * The commi.ssion shall issue an order prohibiting
or regulating during the open season therefor, the taking of any
or all species of fish, birds or mammals within such territory "
Subsec. (3), sec. 29.21.

In other words, the commission may adopt more stringent
regulations to apply during the open season for hunting deer,
but it may not under this provision of the statute make regula
tions in any other respect.
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Automobiles—Auto trucks duly licensed in lUinois may run
into Wisconsin without having Wisconsin license.

AprU 2, 1920.

Honorable Merlin Hull,

Secretary of Slate.

In yours of March 18, you ask whether the International Har
vester Company of Chicago, which is contemplating the use of
experimental motor trucks, for hauling freight between Chicago
and Milwaukee, must have the trucks licensed under the Wis
consin law as well as being licensed in the state of Illinois; in
other words, whether or not a motor truck duly licensed in the
state of Illinois and running through a portion of Illinois and
to points in Wisconsin must also bear a Wisconsin license.

See. 1636—53, Stats., provides, in part:

''The provisions of section 1636—47 [which is the registry sec
tion] shall not apply to automobiles or other similar motor ve
hicles owned by nonr<'sidents of this state; provided, the owners
thereof have complied with any law rcrpiiring the registration
of such automobile or other similar motor vehicle, or its owner,
in force in the state, territory or federal district of their re
spective residence, and the registration number of such state,
territory or federal district shall be displayed on the rear of
such automobile or other similar motor vehicle substantially as
provided in section 1636—47. * *

I can see no reason why the motor trucks in que.stion should
not be treated in the same manner as are cars of other types.
In the language of the section just quoted, if the vehicle is an
"automobile or other similar motor vehicle," these nonresident
privileges attach. I am of the opinion that motor vehicles of this
type should be included within the phi*ase "automobile or other
similar motor vehicle."

In an opinion rendered by this department to Mark Catlin,
district attorney, Appleton, Wisconsin, on January 28, 1916, V
Op. Atty. Gen. 77, it was held:

language, taken literally, is broad enough,
doubtless, to include automobile fire engines and trucks, auto
mobile police patrol wagons and automobile ambulances and the
like. While these vehicles are not, perhaps, at once suggested
by the term 'automobile' they are, doubtless, as much within the
class of 'other similar motor vehicles' as are many of the various
types of motor trucks used for private and commercial pur-
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poses and io n^hich these statutes were undoubtedly intended
to apply."

You are therefore advised that if the trucks in question bear

the Illinois license it is not necessary that they also bear the
Wisconsin license.

Automobiles—General distinguishing automobile number of
dealer does not protect subdealer who demonstrates with car
owned by himself.

April 2, 1920.

Gad Jones,

District Attorney,

Wautoraa, Wisconsin.

In yours of March 17 you state that an authorized dealer in
automobiles has applied for registration for all cars owned by
him and temporarily within his control and a general distin
guishing number has been issued to him; that he has employed
a salesman who has exclusive right to sell automobiles on com
mission in a portion of the territory, the agent to receive com
missions on all automobiles sold in such territory regardless of
who sells them. This agent or salesman owns an automobile
which is used for demonstration purposes. Under his contract,

he may sell this car and take another one from the stock of the
dealer, and you ask whether the ear owned by the salesman and
so used for demonstration purposes may legally be operated
under the general distinguishing number issued to the dealer.
I assume from your statement of facts that the subdealer is

the owner of this car in question and that while he is using it
for demonstration purposes, it is no part of the property of the
dealer to whom has been issued a distinguishing mark. The
language of the statute, see. 2, ch. 450, laws of 1919, is:

"* * * And every motor car, motor truck or other motor
vehicle owned by s^ich applicant or temporarily in his custody,
if designated by a number corresponding to the registration
number issued to such manufacturer, dealer, distributor or sub-
dealer, shall be regarded as registered under, and having as
signed to it such general distinguishing number or mark until
sold or let for hire, • •

While this section gives the right of the dealer to have sub-
agents and subdealers and extends to them the right to operate
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cars owned by said dealer for demonstration purposes, under
the general distinguishing mark, it does not protect the sub-
dealer or agent when operating his own cars, privately owned
by him, regardless of the purpose for which he operates them.
You are tlierefore advised that the car in question cannot be
operated under a general distinguishing number issued to the
dealer.

I would refer you for corroborating opinions by this depart
ment upon this general is.sue to an opinion given to Honorable
Merlin Hull, secretary of state, August 17, 1917, VI Op. Atty.
Gen. 583; also opinion to Honorable Merlin Hull, secretary of
state, December 31, ]!)19, VIII id. 877.

Corportiiions—Foreuin Corporations—As a condition prece
dent to doing busines.s in state, foreign corporation must pay
license fee based on proportion of aiilhorized capital stock em
ployed in this state; where all its property is located within
state fee must be calculated upon total authorized capital stock.

April 5, 1920.
Honohable Mi:rlin Hull,

Secretary of Slate.
Has the adoption of eh. 485, laws of 1919, which amends sec.

1770?), .subsec. (7), subd. (e), r&sulted in changing the rule mth
reference to the computation of fees a.s required to be paid by
foreign corporations as a condition precedent to doing business
in this state ?

,Ihis (|uestion ari-scs out of the ruling of your department
made with reference to a Delaware corporation with an au
thorized capital stock of five million dollars, which has issued
capital stock to the extent of $250,000, all of which is repre
sented by pj-operty located in the state of Wisconsin. The
company has sought to comply mth the requirements of sec.
17706 by paying a fee of $250. It is contended that it trans
acted no business in Wisconsin or elsewhere during the year
1919, as it began the (construction of its plant in the latter part
of the year.

Your contention is that the statute contemplates the payment
of fees on the basis of the authorized capital stock, while the
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attorney for the corporation takes the position that fees should
only be paid to the extent of capital stock actually issued and
outstanding. He urges this,

"because the capital stock cannot be represented by property
located in Wisconsin to any amount in excess of the amount
legally issued."

This argument is reinforced by various references to the de
cision of the supreme court in State ex rel. Standard; Oil Com-
pwmj V. Hull, 168 Wis. 269, especially those where the court
emphasizes the intent of the legislature to refer to actualities
rather than potentialities. Counsel further urges that

"in making the change in sub-section '7—e' which the legisla
ture made in 1919, by inserting the word 'authorized' before
the word 'capital,' it is submitted the legislature made no change
whatever in the law, hccausc it retained in the statutes such
wording as compelled coustruciion confined to aciualiiies and
cxdudcd potentialities, hecause of the retention of the ivords
'represented in the sl<ite of Wisconsin hy its property located,
etc.' "

Yon are advised that it is the opinion of this department that
your construction of the law is correct; that having industriously
written into sec. 1770Z), subsec. (7), subd. (e), by ch. 485, laws
of 1919, the word "authorized," immediately prior to the words
"capital stock," wherever they occur, the legislature plainly
manifested its intention that henceforth the fees of foreign cor
porations should be computed upon the basis of such authorized
capital stock, and not upon the basis set forth in Standard Oil
Co. V. Hull, supra. The references to other sections of the stat
ute, found in that ease, are all made by the court in the en
deavor to arrive at the meaning attributable to the section in
question. When the words "authorized" capital stock are em
ployed, there is no longer any occasion for reference to any
source for interpreting the meaning thus plainly expressed.
Nor is tins any the less clear because the legislature has re

tained in the statutes the gross value of actual business and ac
tual property in the state as factors for determining the propor
tion of the capital stock so employed. We must keep in mind
that what is .sought to be determined is the proportion of "au
thorized" capital stock represented in Wisconsin. The mere fact
that this is arrived at with reference to the actual property lo-
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cated and business donti within and without the state does not
affect the situation.

The obvious legislative purpose was to place foreign corpora
tions upon the same basis as domestic corporations. Under the
provisions of sec. 1772, a domestic corporation is required to pay
a fee of $1.00 for each $1,000 of its "authorized" capital stock
in excess of $25,000. This fee must be paid, irrespective of the
amount of property actually owned or the volume of business
actually transacted within the state. Had the present corpora
tion been incorporated within the state of Wisconsin to do ex
actly the business that it has done, it would have been called to
pay the fee which your ruling requires it to pay. The legisla
ture undoubtedly felt that justice required it to do so. Other
wise, a group of Wisconsin citizens may evade the policy of the
state with reference to corporations by resorting to the same ex
pedient that was emi^loyed here—that is, of incorporating the
business outside the state. If incorporated within the state they
would have been called upon to pay $5,000. Apparently they
seek by incorporating without the state to gain a discrimination
in their favor amounting to $4,750.
No detailed consideration has been given to any question as

to the constitutionality of the law. The court expressly refrained
from considering the constitutional phase in the Standard Oil
ease. This department feels that it must presume the law to be
constitutional, in the absence of conviction that it is clearly other
wise.

Bridges and Highways—Mumcipal Corporations—Towns
Taj:ation—Highway tax for towns; amount as.sessable.

April 9, 1920.
William Cook,

District Attorney,
Green Bay, Wisconsin.

Replying to your recent favor, beg to state that under see. 1239,
Stats., being eh. 518, laws of 1919, the supervisors of each town
shall meet within eighteen days after the annual town meeting
and shall then, or at some subsequent meeting before the second
Monday of May, assess tlic highway taxes for the ensuing year.
Under sec. 1240 the supervisors assess highway taxes to an
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amount of not less than one or more than seven mills and may as
sess an additional amount, if authorized at the preceding town
meeting, not exceeding in all ten mills on the dollar of assessed
valuation, and it is also provided that no to^vn containing less
than five hundred inhabitants shall levy or collect in any year a
highway tax of more than $2,000

"including the amount voted by any town meeting and the
amount levied by the supervisors"

and excluding the amount levied and voted under sees. 1317m—1

to 1317w—15. It is also provided that no town

"containing two congressional townships or more and more than
five hundred inhabitants shall levy or collect a highway tax
•  * * of more than three thousand dollars in any year"

exclusive of the first authorized, that is, the one of seven mills,
and exclusive of that authorized under sees. 1317jn—1 to 1317m—

15.

It appears to me that this slight restatement of the law carries
with it its own construction, and nothing further need be said.
There seem to be two classifications made, on the basis of inhab
itants, the first classification where a town containing less than
five hundred inhabitants is limited under said section to not ex

ceeding $2,000, while a town of more than five hundred inhabit
ants or two congressional townships or more is limited to $3,000
'' exclusive of that first authorized herein'' and the quoted phrase
must refer to the tax '' of not less than one nor more than seven

mills on the dollar," that being the first tax authorized. If the

electors authorize an additional amount, such additional amount

shall be "not exceeding in all ten miUs on the dollar."
Sec. 1244 (see ch. 518, laws of 1919) provides that whenever

the amount of highway taxes assessed by the supervisors (and
this must refer to the assessment above discussed) is deemed
insufficient "to keep the highways in repair," then, upon the
written application of the superintendent, they can assess an
additional tax not to exceed seven miUs on the dollar on the val

uation.

Under subsee. 2 of said section, an additional tax may be pro
vided for for the purpose of opening or repairing highways
therein, under certain conditions, but such tax cannot be levied
unless aU the supervisors agree thereto, nor shall it exceed $600
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in any year, nor shall there be more than one such tax in any
year, but the limitations contained in sec. 1240 obtain.

It is my opinion that sec. 1318 permits the supervisoi-s to levy
an additional tax for bridges and that the amount levied under
the provisions first above mentioned can be applied for highway
purposes exclusive of bridges.
The levy that may be made under sec. 1250, Stats., is in addi

tion to the levj' that is made under sees. 1239 and 1240.

Appropriations and Expenditures—Municipal Corporaiio7is—
Commercial and Industrial Development—^Legislature may not
constitutionally authorize cities to grant direct financial subsidy
to private manufacturing, indu.strial and commercial plants; so
far as sec. 959—81o, Stats., purports to authorize doing so it is
unconstitutional.

AprU 9, 1920.
Otto L. Glen,

District Atlonieij,
Clintonville, Wisconsin.

See. 959—Slo, enacted by eh. 276, laws of 1915, provides:

"The council of any city, howiwcr organized, which shall have
adopted the provisions of this section, as provided in section
959—Sip of the statutes, shall annually appropriate in cities
of the first class not more than four thousand dollars, in cities
of the second elas.s not more than three thousand dollars, and in
cities of the third aiid fourth classes not more than two thousand
dollars, for the purpose of aiding and euconragiug the location
of manufacturing, industrial ami commercial plants therein, and
for other purposes designed to increase the population, taxable
property and business prosperity of such city, and for the pur
pose of defraying the necessary incidental expenses incurred in
relation thereto. Moneys so appropriated shall he expended by
the council for snch purposes."

You are advised that this department is of the opinion that,
in so far as the said statute contemplates or purports to sanc
tion aid or encouragement to manufacturing, industrial, and
commercial plants, by direct financial subsidy, the same is un
constitutional and void. In a prior opinion rendered during
the administration of Attorney General Owen (VI Op. Atty.
Gen. 402), it was said with reference to a proposal to appro-
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priate $500 to a private industry to assist it in paying for a
side track to its factory:

*  « From the authorities referred to, it seems clear

that it would be illegal, statute or no statute. Such a statute
would not be law; it would be a statute only in form."

The same principle is applicable here.
The enactment of this statute' in its present form seems

somewhat singular, in view of the striking similarity between
its provisions and those which came before the supreme court
of the United States in the leading case upon the subject. The
statute there involved is set-forth in that case, Loan Association
V. Topeka, 20 "Wall. 655, 657:

" 'Section 76. Tlie council shall have power to encourage the
establishment of mannfactories and such other enterprises as.
may tend to develop and improve such citj'', either by direct ap
propriation from the general fund or by the issuance of bonds
of such city in such amounts as the council maj' determine.' "

lionds were issued pursuant to this statute, as stated, p. 656,

"as a donation (and so it Avas stated in the declaration), to en
courage that company in its design of establishing a manufac
tory of iron bridges in that city."

The court, after reviewing decisions Avhieh confirm the long
standing and well-established principle

"that there can be no lawful tax which is not laid for a puhlic
purpose" (p. 664),

said, p. 665:

"* * * In the case before us, in which the towns arc au
thorized to contribute aid by way of taxation to any class of
ma]iufacturers, tlici'c is no difficulty in holding that this is not
such a public i)ur])ose as we have been considering. If it be said
that a benefit i-esults to the local public of a town by establish
ing manufactures, the same may be said of any oilier bu.siness
or pursuit, whieli employs capital or labor. The merclmut, the
mechanic, the innkeeper, the banker, the builder, the steamboat
owner are equally promoters of the public good, and ecpially de
serving the aid of the citizens by forced contributions. No
lino can be drawn in favor of the manufacturer which would
not open the coffers of the public treasury to tlie importunities
of two-thirds of the business men of the city or town."
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It will be noted that reliance was placed by the supreme court
of the United States upon the cases of Ctcrtis v. Whipple, 24
Wis. 350, and Whiting v. The Sheboygan & Fond du Lac R. R.
Co., 25 "Wis. 167. The first of these eases involved an appropria
tion to a private educational institution, in which the town had
no interest or power of control, and the court used this lan
guage, pp. 354-355:

<(* * « If we turn to the cases where taxation has been

sustained as in pursuance of the power, we shall find in every
one of them that there was some direct advantage accruing to
the public from the outlay, either by its being the owner or
part owner of the property or thing to be created or obtained
with the money, or the party immediately interested in and
benefited by the work to be performed, the same being matters
of public concern; or because the proceeds of the tax were to
be expended in defraying the legitimate ex]")cnses of govern
ment, and in promoting the peace, good order and welfare of
society. Any direct public benefit or interest of this nature, no
matter how .slight, as distinguislied from those public benefits
or interests incidentally arising from the employment or busi
ness of private individuals or corporations, will undoubtedly
sustain a tax."

In Whiting v. The Sheboygan cD Fond du Lac R. R. Co., the
court, discussing the x^i'opriety of appropriations made for the
construction of a railroad, said, p. 187:

"* # * For, if such incidental public benefits or advan
tages alone will support a tax for a donation of money to per
sons or corporations engaged in one kind of private business,
then they certainly must in anotlier, and if it should be shou-n,
as it undoubtedly can in numci'ous towns and places, that the
establishment of mills and manufactories would be greatly ben
eficial to the inhabitants, far more so, perhaps, than the building
of a railroad, then it would follow that the people of such towns
and places could be taxed for the purpose of giving the money
to persons or corporations proposing to build such mills or man
ufactories. This last is a proposition upon which no one will
insist."

The pi'inciple thus laid down in these early "Wisconsin cases
has never been departed from, but has been frequently reiterated
and reaffirmed. Among such cases are State ex rel. Garrett v.
Froehlich, 118 Wis. 129.

The conclusion here stated does not lay out of account the

distinctly more liberal tendencies manifested by courts within
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recent times. Among such notable decisions are Jones v. City
of Portland, 245 U. S. 217, sustaining a statute of the state of
Maine authorizing cities to establish and maintain wood, coal,
and fuel yards; Scott v. Frazicr, 258 Fed. 669, which contains
a well reasoned opinion by Judge Amidon, and the still more
recent case of Green v. Frazier, 176 N, W. 11. These last two
cases involved the validity of the extremely liberal constitu
tional and statutory provisions of the state of North Dakota,
which liave probably gone farther than the statutes of any
other state in the direction of sustaining the broadest possible
rule in the matter of taxation. None of these three decisions
would, in our judgment, sanction taxation for the use specified.
Judge Amidon (Scott v. Frazier, supra, 676), said:

"The only eases in the federal courts in which laws have
been condemned are those in which bonds or public funds were
given as a mere gratuity to a privately owned manufacturing
enterprise to encourage its cstablishincnt within the city. Such
are the cases cited bv counsel for plaintitf. Loan Association v.
Topeka, 20 Wall. 655, 22 L. Ed. 455; City of Parkershurg v.
Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 L. Ed. 238; Cole v.
City of La Grange, 113 IJ. S. 1, 5 Sup. Ct. 416, 28 L. Ed. 896:
Dodge v. Mission Township, 107 Fed. 827, 46 C. C. A. 661, 54
L. R. A. 242."

The supreme court of North Dakota, in Green v. Frazier,
likewise emphasized the distinction that arises between appro
priation to a private corporation and the entrance of the state
itself into business ordinarily classed as private. The court said,
pp. 17-18;

"Having thus drawn the distinction between what constitutes
private business and what a public purpose, it is next in order
to determine whether the proceeds of the bonds issued or pro
posed to be issued arc to be used for promoting and conducting
a private business for the benefit of certain individuals, associa
tions, or private corporations, or are the proceeds to be used for
a public purpo.se by the sovereign power, the state, for the pro
motion of the general welfare of all the people of the state. If
the industries to be established and which are established are
owned and operated by the state in order to promote the gen
eral welfare of all the people, and the net profits derived from
the operation of such industries become public funds of the state
of North Dakota, and payable as such into its treasury for the
use and benefit of the state and inhabitants and residents
thereof in like manner as other public funds, then it must fol
low that the purpose, business, and industries are public."
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How far a oity may expend public funds for that type of pub
licity cax'ried on by chambei's of commerce and commercial as
sociations, we have considered it unnecessary to discuss, because

we assume that in practice the ease most likely to arise is the
direct appropriation of moneys to privately owned enterprises,
with the expectation tbat such appropriation shall result in a
general stimulas to and increase of prosperity. This, we under
stand from prior corrospondeuee with this office, is tlie identical
proposition involved in your case.

Corporations—Cooperative Associations—Shareholder in co

operative association may vote by proxy upon matter of in
crease of capital.stock if by-laws of association so provide.

r; ■ April !), 1920.
Alvin C. Reis, Counsel,

Divisio7i of Markets.
You inquire by letter dated March 11, 1920, whether a share

holder in a cooperative association may vote by proxy upon the
matter of increase of capital stock.
You are advised that this department is of opinion that the

subject matter of your inquiry is ruled by the provisions of
sec. 1760, Stats., which provide in general language:

*  * Every stockholder of any corporation sliall be en
titled to one vote for eaeli share of stock held and owned by him
at every meeting of tlie stockliolders and at every election of
the officer,s thereof, and may vote either in person or by proxy
at such elections, and hy proxy at other meetings when so pro
vided hy the by-laivs of the corporation."

That this section is applicable to cooperative associations is
apparent, we think, from the following considerations. The
provisions as to cooperative assoeiatioas are found in the chap
ter entitled "Corporations." Sec. 1786c—3 provides for filing

"the original articles oi incorporation of corporations organized
under sections 1786e—1 to 1786c—17, inclusive."

This construction is borne out by the fact that the cooperative
association law in its pi-esent form was adopted by ch. 368, laws
of 1911. As originally adopted, the word "corporation" did
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not appear in sec. 1786e—3. By ch. 532, laws of 1911, the legis
lature adopted an affirmative declaration upon the subject of
proxies and votes by shares of stock, adding the words at the
bceinuins: of such section:

"Unless a provision to the contrary is inserted in the articles
of incorporation and recited in each certificate for any share
of stock issued by the corporation," etc.

Having so declared or confirmed the rule, sec. 57, ch. 664, laws
of 1911, provided for

"inserting after the word 'incorporation' in the first line of
section 178Ge—-3 the words, 'of corporations.' "

The original act had used the word "corporations" in the same
relation in sec. 1786e—4.

Very plainly, therefore, cooperative associations are corpo
rations, and the general provision as to proxies found in see.
1760 would apply. Tliis conclusion is confirmed by the fact
that see. 1786e—9 provides for subscription to stock in other
associations pursuant to authority granted at a meeting

"at which at least a majority of all its stockholders shall be
present, or represented," and such authority be granted "by a
majority vote of the stockholders present or represented."

"  " 1

Further confirmation is found in the fact that the legislature

deemed it necessary, by ch. 389, laws of 1907, to enact sec.
]760ni to prohibit the use of proxies in mutual life insurance
companies.

The answer to your question, therefore, is that members of
a cooperative association may vote by proxy at every election of
officers,

"and by proxy at other meeting.s when so provided by the by
laws of the corporation."

That by-laws are contemplated for cooperative associations is
apparent from the provisions of sec. 1786e—-5, where provision
is made for election and term of office "as the by-laws may pre

scribe. ''

"We appreciate that the question is not altogether free from
doubt, by reason of the fact that the statutes, in accordance
with the original common law rule, provide that

"no stockholder in any such association shall • • • be en
titled to more than one vote." Sec. 1786e—8.
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Possibly the effect of this provision would be somewhat nulli
fied by permitting the stockholder to cast an additional vote by
reason of the possession of the proxy of another stockholder.
There have been a number of decisions which have held void

by-laws which sought to restrict the giving of proxies to non
stockholders in a corporation. "We do not think that the legis
lature could have intended to sanction a policy that strangers
were alone intended to hold proxies in such an association. Sec.
1786e—12 provides for voting by mail, and it may be argued
that this was a species of representation contemplated by sec.
178Ge—9, already referred to.

The general policy authorizing the use of proxies in meetings
of corporations had been settled long prior to the adoption of
these statutes, and the rule to be applied was stated in State v.
Smith, 85 S. E. 958, 960:

•  * Every enactment is to be interpreted in harmony
witli the written law and as superseding it only to the extent
required by its express terms or necessary operation."

So construed, there is nothing in the statutes, either by "ex
press terms or necessary operation" taking these associations
out of the general rule.

Intoxicating Liquors—Volstead Act—Sec. '22 merely makes
it optional with court and with district attorney whether the
one shall institute or the other entertain actions for abatement
of nuisance thereunder.

AprU 10, 1920.
George F. Merrill,

District Attorney,

Ashland, Wisconsin.
This department has heretofore given extended consideration

to the interpretation to be placed upon sec. 22 of the so-called
Volstead act, Public, No. 66, 66th Congress, which provides:

"An action to enjoin any nuisance defined in this title may
be brought in the name of the United States by * ♦ * any
prosecuting attorney of any state * • *. Such action shall
be brought and tried as an action in equity and may be brought
in any court having jurisdiction to hear and determine equity
cases."
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So far as our search, has extended, there is relatively little"
precedent to aid in arriving at a conclusion as to the intention
of congress in the enactment of this statute, as to whether it
intended that actions of the character described should be

brought in state courts, and if so, whether it had constitu
tional power to impose a duty or confer authority upon the
courts of a state. The language, of coui^se, is general, referring
to "any court having jurisdiction to hear and determine equity
cases."

Ai't. XVIII, U. S. Const. (40 Stats, at Large 1050), merely

provides:

"The Congress and the several States shall have concurrent
power to enforce this article by appropriate legislation."

It is suggested that this language in no way operates to en
large the power that congress would have possessed in the ab
sence of the clause, so far as imposing duties upon tribunals of
the state is concerned. Its power in that respect is conditioned
and limited exactly as if no reference to the several states had
been contained in the amendment at all. In this situation, the

language employed by the supreme court of the United States
in Prigg v. Commonwealth, 41 U. S. (16 Peters) 539, 615, is
pertinent:

"* * * The clause is found in the national constitution,
and not in that of any State. It does not point out any state
functionaries, or any state action to carry its provisions into
effect. The States cannot, therefore, be eompelled to enforce
them; and it might well be deemed an unconstitutional exercise
of the power of interpretation, to insist that the States are
bound to provide means to carry into effect the duties of the
national government, nowhere delegated or intrusted to them
by the constitution. On the contrary, the natural, if not the
necessary conclusion is, that the national government, in the
absence of all positive provisions to the contrary, is bound,
through its own proper departments, legislative, judicial, or
executive, as the case may require, to carry into effect all the
rights and duties imposed upon it by the constitution."

"Willoughby on the Constitution, {). 92, states this rule in a
footnote:

"It has indeed been held that the United States may permit
or even request a state official to perform a federal service, but
there is no constitutional means by which such state official may,
without the consent of his State, be eompelled to do so."

12—A. G.
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A leading illustration of an attempt by congress to confer
authority or impose duties upon state courts is to be found, in
the law and praetiw? upon the subject of naturalization. As

to this ])0wcr it was said" in Bcavins' Pctiiion, 33 N. H. 89, 95:

It would have been competent and constitutional
for the State to have prohibited them [its courts] from acting in
that capacity."

Gilroy, Petitioner, 88 Me. 199, 51 Am. St. Rep. 392, 393, says;

"* * * This is a naked power, and imposes no legal obli
gations on the courts to assume and exei'cise them, and such
exercise is not within their ofScial duty."

See also Morgan v. Dudley, 18 B. Monroe 693, 68 Am, Dec.
735; Levin v. V. 8.,, 128 Fed. 826; TJ. 8. v. Aakervik, 180 Fed.
137; Stephens, Pelitioncr, 4 Gray (70 Mass.) 559.

In People v. Wiizeman, 191 111. App. 277, 282, it is said:

•  * Congress possesses no power to compel a State
court to entertain pj-oceedings for the enfoi-cement of Federal
statutes such as this."

See also State ex ret. Rushivorth v. Judges, 32 Atl. 743, head-
note 2; Van Dyne on Naturalization, p. 17; 1 R. 0. L. 853;
Hampton Co. v. Morris, Ann. Cas. 1912A 815. >

The very broadest statement of the rule that can be made

under existing decisions is found in Holmgren v. United Siaies,
217 U. S. 509, 517, where it was said:

*  * Unless prohibited by state legislation, state courts
and magistrates may exercise the powers conferred by Con
gress under such laws."

This, we think, is the situation as it now exists, both as to the
courts of this state and as to the district attorneys of this state.

It is entirely optional with the district attorney whether he un
dertakes a prosecut ion of this character, and it is likewise op

tional with the courts of this state whether they will entertain
jurisdiction of sucli an action if instituted. There is, of course,

no state law upon the subject such as was before the court in

Holmgren v. United States, supra, noted at x). 517, which ex
pressly confers authority upon such officials.

You will note that the section spccificially provides that the
bond to be given in case the premises are occupied with sureties
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to be approved by the court shall be "payable to the United
States."

You arc of course aware that our own statute, see. 1569—16,
found in the so-called Mulberger law, ch. 556, laws of 1919, pro

vides for a similar action for tlie abatement of a nuisance, to be

brought in tlie name of the state on coraplaint of any citizen. In

this situation, it would seem that ordinarily the public policy of

the state, as distinguished from that of the federal government,

would be adcciuately served by causing the proceeding to be in
stituted in a state court in the name of the state, which is the
sovereignty whose laAvs it is the primary duty of the district
attorney to cause to be enforced.

Taxation—Where credits under sec. 1087—57 exceed tax for

current year, treasurer cannot pay difference to creditor tax
payer.

But such net credit for excessive tax exactions, paid under
protest, may be recovered under sec. 1164, Stats.

April 12, 1920.

Tax Commission.

The treasurer of the town of Oakland (formerly South Range,
Douglas county) has inquired of you as to his power and duty
and that of the town board in the matter of the refund of taxes

in connection with the several reassessments of that town which

are involved in Slate v. Ericksan, 174 N. W. 919, and you have
passed that inquiry on to this department.
Those reassessments were for the years 1915, 1916, 1917 and

1918 and were disregarded in making the tax roUs for those
j'ears. But the inequalities disclosed by the reassessments, fol

lowing the decision of the supreme court, were equalized by

debits and credits in the 1919 tax roll and the taxes computed
accordingly. The result was that, owing to overvaluation by the
original assessments for those four years, the credits on account
thereof upon the 1919 tax roll exceeded, in some cases, the taxes
for the last named year. In other words, the tax roll of 1919
shows a net credit in favor of some taxpayers. The treasurer
submits these questions upon the foregoing state of facts:

1. Where the total credits of any taxpayer, as those credits
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are entered on the 1919 roll, exceed the 1919 tax levied against
him, is the treasurer authorized or required to pay or refund

the net credit balance 1

2. If the treasurer is not authorized or required to make

such refund or repayment, in the absence of a direction from
the town board to make it, then is the to\m board authorized

or required to allow such taxpayer refund for said net excess
credit upon the taxpayer filing a claim for the same?
I am of the opinion that the first question should be answered

in the negative. The treasurer has no authority as a tax col
lector to make any such disbursement of the public moneys.
His chief business is to replenish the to^vn treasury, not de
plete it, and there is nothing in sec. 1087—57 which furnishes an
exception to that rule. The inequalities resulting from irregu
lar original assessments are compensated under the last named
section only to the extent that the excessive exactions may be
repaid by the giving of credits. The credits on the tax roll are
not warrants on the treasury and are not to be treated as such.

Where a taxpayer has paid taxes in excess of those legally
levied against him, he is entitled to have the illegal exaction re
funded, but to obtain such refund he must bring himself within
the provisions of sec. 1164. I understand that the credits en
tered in the 1919 tax roll equal the debits therein, and in the
event that those debits are all collected there is in the town treas

ury a fund from which the net credits we are considering
could be paid. However, the remedy afforded by sec. 1164 to a
person who has paid an unlawful tax must be invoked within
one year of the payment of the unlawful tax. If a claim is
filed within a year for such net credit, the town board is au
thorized to and should allow the claim, and in case of disallow
ance, action, if brought within a year, could be maintained for
its recovery. While the statute itself is silent on the question of
how the payment must have been made, I understand that our
supreme court has decided that voluntary payments of unlaw
ful taxes cannot be recovered. Bahcock v. Fond du Lac, 58 Wis.
230; A. H. Stange Co. v. Meirill, 134 Wis. 514, 519; State ex
rel. Marshall & Ilsley Bank v. Letich, 155 Wis. 499.

Referring to the second question, I am of the opinion that
those taxpayers who have a credit balance have a valid claim
against the town for a refund, provided those taxpayers bring
themselves within the provisions of sec. 1164. To do that they
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must have paid taxes under protest and must present their
claim therefor or bring their action within one year after pay
ment was made. The illegal exaction was not by or upon the
tax roll of 1919. The unlawful taxes paid were exacted pursuant

to earlier tax rolls. The lapse^of time and the failure to make
protest will probably be a bar in most cases.

Indians—Dog Licenses—Oh. 527, Laws 1919, as applicable to
Indians on reservations discussed.

April 13, 1920.

George E. O'Connor,

District Attorney,

Eagle River, "Wisconsin.
In your letter of March 17 you inquire as to the enforce

ment of ch. 527, laws of 1919, on the Lac du Flambeau Indian
Reservation.

This office has held that Indians maintaining their tribal re

lations, not allottees and not having received a certificate of
competency from the government, are wards of the federal gov
ernment, to whom the criminal laws of the state have no appli
cation.

We have also held that Indians not maintaining a tribal re
lation, who are allottees, ha-\dng certificates of competency, and
holding complete title to lands, are subject to the laws, both
civil and criminal, of this state.
We have also made a distinction in some cases between al

lottees under the Dawes act and others not so allotted. IV Op.

Atty Gen. 731.
Wliether ch. 527, laws of 1919, relating to the licensing of

dogs, applies to Indians on a reservation depends upon the
status of the particular Indian in question.

This law was passed for the purpose of protecting and stimu
lating the sheep industry in Wisconsin. The administration of
the law, however, like many other state laws, will no doubt be
complicated and confused on Indian reservations where some
of the owners of dogs are not subject to the laws of the state
but are wards of the federal government. No doubt many un
reasonable discriminations, viewed from the standpoint of the
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protection of the sheep industry, will of necessity be made, if

this law be strictly enforced.
The law controlling the situation, however, is practically all

reviewed or referred to in the opinion above cited. Tt is im
practicable for me to restate the .law with reference to each In
dian in each possible civil status. Because of the great diversity
of conditions among the individuals on the reservation, the most
practical way will be to decide each indivdual case upon its own
facts as occasion demands.

Bonds—Bridges and Highways—County road bonds cannot
be sold below par. Bid for purchase thereof at par with con
dition that on acceptance of bid purchaser shall be made allow
ance out of treasury necessitates rejection of bid.

April 14, 1920.
Albert W. Grady,

District Attorney,

Port "Washington, Wi.sconsiii.
By letter of April 12, 1920, you transmitted a copy of the

bid of Halsey, Stuart & Co., of Chicago, for $115,000 of Ozaukee
county highway bonds, and have asked to be advised of my
opinion as to whether or not your county can accept said bid, in
view of the law.

The bid is for the par value of tlie bonds with reservations
or conditions, and among them the follow-ing:

''This bid is strictly subject to our bciiig made an allowance
out of the general funds of the county at the time of the de
livery of the bonds to us in the amount of $1,640—Sixteen
Hundred & Forty Dollare—representing the expense of obtain
ing a legal opinion, printing the bonds, etc."

I am quite firmly of the opinion that this condition or
stipulation makes it legally impossible for the county board or
its committee to accept the bid. The allowance of county funds
to the bidder of $1,640 is, in practical and I think in legal effect,
a discount on the bonds, however such allowance may be dis
guised or named. The county would realize on such sale less
than par, and a sale for less than par is not allowed. "Such
bonds are not to be sold at less than par.'' Sec. 1317m—12, sub-
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sec. 1. Were the coiintj'' to receive the face value of the bonds
and at the same time pay from any county fund $1,640, the re
sult would be a sale at less than par. It would be' tantamount
to paying a commission or a bonus. In short, it would be selling
I he bonds at a discount. It would be a palpable evasion and

violation of the statute. I express no opinion as to whether a
commission may in any case be allowed by the county on a sale
of highway bonds, but it is certain that no commission can be
allowed which would result in the county's realizing less, than
par for the bonds.

The county cannot even pay for a legal opinion rendered to
the county board as to the validity of its bonds; much less can
it pay the fees of an attorney of a prospective purchaser con
cerning the legality of the bonds. The district attorney is the
legal adviser of the county and his salary is compensation for
all services rendered the county and the county board. That

officer and his assistant, in case he has one, are the county's
lawyers, and when a county has such legal assistance it can
hire none other. Prior to the enactment of sec. 750a, Supp.
1906, the county board had no power to hire an assistant to the
district attorney. Frederick v. Douglas County, 96 Wis. 411.
Sec. 750a followed as a result of the decision in the Frederick

ea.se. The county being without power to expend money for a
legal opinion rendered to the county, it necessarily follows
that it cannot expend public moneys to pay an attorney for
rendering an opinion to a bonding house. If bonds cannot be

sold at par, the statute intends that they shall not be negotiated
at all.

With reference to the cx[)ciisc of ])riiiti.iig the bonds, it is to
bo noted that the statute makes express pi-ovisioii for such print
ing:

a* * * Bonds are to be in the form approved by the state

highway commission, and the blank bojids ready for signing
shall be printed under the direction of said commission and
shall be furnished to the county at cost and paid for out of the
county road and bridge fund." Sec. 1317»i—12, subscc. 1.

T!ic cost of printing cannot be lumped with other items of ex
pense. The printing and the cost thereof is all provided for by
statute. The bond purchasers have nothing to do with the
printing. That is a matter which is supposed to have been at

tended to prior to the sale of the bonds or the offer of sale.
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Sec. 4225a is very significant in this connection. It points
the county board where it shall go for an opinion as to the le
gality of a bond issue in the event that any opinion in addition
to that of the district attorney is desired. That section makes
the attorney general the bond commissioner of the state. His
opinion can be had for the asking and his opinion has one im
portant merit which no other opinion, short of a court decision,
can have. This section furnishes a short statute of limitation:

thirty days after the state bond commissioner has indorsed his
approval of a bond issue on any public bond, and certified to
its legality, such opinion becomes a binding decision, the equiv
alent of a judgment of a court of competent jurisdiction, in
favor of the validity of the bond, as to all matters except the
five per cent limitation of indebtedness.
Thus you will see that the statutes have furnished abundant

legal services to the counties in the matter of bond issues.

If a county can allow to a bond purchaser and pay out of
any public funds a sum equal to one per cent of the par value
of bonds sold, it logically follows that it can allow ten per cent,
or fifty per cent, thereof. If your county can make the allow
ance of $1,640 stipulated for, it could make an allowance of
$16,400. Conceding that power would be to concede that the
county may nullify the statute which prohibits a sale at less
than par.

It may be well to state here the meaning of the word '' par.''
The word "par" as used in this statute and generally, with
reference to bonds, means the face value of the instrument and
includes the accrued interest, if any, as well as the principal.
In order to be sold at par, in case the sale is later than the date
of the bond, the price must include tlie accrued interest. Vil
lage of FoH Edward v. Fish, 50 N. E. 973; Diefenderfer v.
State, 80 Pac. 667; Smith v. State ex ret. McNeil, 56 So. 179;
Evans v. Tilhnun, 17 S. B. 49.

Village of Fort Edward v. Fish, supra, was a case where
the public officials agreed to sell the defendant fifty bonds of
$1,000 each and accrued interest amounting to $444.44, for
$50,000. The statute provided that the bonds might not be sold
at less than par. The court held that the par or face value of
those bonds

"included accrued interest, and amounted to $50,444.44, whereas
the contract price was but $50,000. The executory contract.
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therefore, provided for a sale of bonds 'at less than the par
value thereof,' in violation of the statute, and was absolutely
void, because it was expressly prohibited by law. Neither party
was bound thereby, and it could not be the subject of a valid
claim by cither against the other" (p. 975).

Agriculture—Babcock Test—In prosecution under sec. 1494ac
for falsely manipulating, overreading, undcrreading or deter
mining value of cream by Babcock test or other contrivance, in
tent is not necessary element of offense.

April 14, 1920.
J. R. Pfipfner,

District Attorney,
Stevens Point, Wisconsin.

I have your letter of March 20, regarding my construction
of sec. 1494ac, relating to the wrongful use of the Babcock test.
The purpose of this law is to protect that branch of the dairy

industiy wherein the quality and value of the dairy product is
measured by the use of the Babcock testing machine and other
testing contrivances. The law is seeking to prevent discrim
ination among patrons, and unjust and unfair competition based
upon false determinations of butter fat value in dairy prod
ucts and such other abuses as can be corrected by a proper, fair,
and hon^t use of the Babcock testing machine. The law ren-
dei'S unlawful four distinct acts:

(1) Falsely inanipulating the Babcock or other testing con
trivance ;
(2) XJnderreading the Babcock or other testing contrivance;
(3) Overreading the Babcock or other testing contrivance;
(4) Making any false determination by the Babcock or other

testing contrivance.

Prom my examination of the law, I conclude that intent is
not an element of any one of the offenses set out in sec. 1494ac,
for the following reasons:
(1) The words "falsely" and "false" appear in the section.

The word "false" has two distinct and well recognized mean
ings. It signifies, first, "intentionally" or "knowingly" or
"negligently" untrue; and second, untrue by mistake, acci
dent, or honesty after the exercise of reasonable care. V. 8. v.
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V 4*;.
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99 Diamonds, 139 Fed. 961, 2 L. R. A. (N. S.) 185, 2 Words &
Phrases, Second Series, 442. The words "false" and "falsely"
appearing in this .section should properly be given tlie second
of the two meanings above stated, to wit: "untrue" without the
element of intent.

(2) If the legislature desired to make intent an element of
the offense, some word, such as "knowingly" or "intentionally,"
would have been used in the section. No such language appear

ing, it would argue that it was not the legislative purpose to
insert intent as an element in the offenses.

(3) The statute reads:

*  * Falsely manipulate or rtndcrread or overread or

make any false determination."

If the legislature intended the word "falsely" to modify "un-
derread" and "overread," they would have constructed it as
follows: "falsely manipulate, imderread, overread, or deter

mine by the Babcock test," etc. The conjunction "or," preced
ing both "underread" and "overread," without the word

"falsely," indicates very clearly that "underread-" and "over-

read" are complete in themselves—that is to say, an under-

reading or an overreading, wliethcr falsely, fraudulently, or

by a mistake, honestly, is immaterial in this statute. The offense

is complete if there is an "overreading" or an "underreading."
Now, it is plain that the words "manipulate" and "deter

mination" used in the section, which cjiter into the first and

fourth offenses contained in the section, do not of themselves

imply any incorrectness. Therefore, each of these words is
preceded by the word "false" or "falsely." the words "under-

read" and "overread" each in and of itself implies incorrect
ness. Therefore, tin; words "false" or "falsely" do not appear
as modifying either one of these—all of which argues very
strongly that the legislature did not mean to make intent an

element in any of the offenses, and the use of the words "false"
or "falsely" in connection with the words "manipulate" and
"determination" merely add to the first and fourth offenses

the element contained in the second apd third, to wit, incor
rectness, and not intentional wrongdoing.
(4) The statute provides:

"It shall be unlawful for any person, hy himself, his servant
or agent * * * to falsely manipulate * * *"
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The fact that the offense can be committed by an agent, thus
rendering the principal liable, indicates very clearly that the
legislature did not mean to include intent as an element in the
offense.

You speak of there being some difficulty in convincing a court
or juiy that there could be an intentional false overreading of
the test of a patron's cream. This can be met by the situation
which prevails in many communities in this state. Where a
patron sends some of his cream to one place and a part to an
other, it is quite frequently the practice for the unscrupulous
concern to overtest tlie patron's cream, and if nee^sary com
pensate it by underweighing, thus attempting to give the patron
tlie iinpi-ossion that he is getting a better test at one competitive
point than another.

The practice also prevails, among some unscrupulous buyers,
of overreading and then putting in excessive salt and moisture.
This also may be a temporary makeshift for the purpose of
making a better showing with certain patrons. In fact, I am
informed that defendant has overread for the purpose of mak
ing a showing for competition. There have been several con

victions of overreading the Babeoek test, but none of them has
gone to the supreme court.
I think your contention is correct, that if for any reason or

by any cause whatever an overreading or underreading or false
determination is ultimately made, even in the absence of any
wrongful intent, it, constitutes an oifense under the statute.

■i. »!

*'i3

-

"^7.

Bridcjc^ and Highways—Bridge on state trunk highway sys
tem when destroyed by flood to be restored pui-suaut to sub-
sec. 8, sec. 1317.

Municipality in which bridge is situated not obliged to re
build it.

Sec. 1319 not available to cities or villages; they are liable
for other classes of bridge tax.

April 15, 1920.
Orrin H. Laerabee,

District Atioi-ney,
Chippewa Falls, Wisconsin.

You say in a letter dated April 13, 1920, that a bridge wholly
within the village of Cornell was wrecked by the flood waters
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of the Chippewa River on March 26, 1920. This village was
incorporated out of territory of the towns of Holcombe and
Cleveland, and the bridge was built prior thereto, at the ex
pense of said towns and the county, under sec. 1319. When
constructed, the bridge connected the two towns.

This bridge is part of a highway which was incorporated into
the state trunk highway system, under the authority of sec.
1313, subsec. 16 (ch. 313, laws of 1919). Such incorporation

was effected during the year 1919 and the statutes provide that
this highway

"shall be maintained, marked, constructed, and administered
commencing April 1, 1920, in the same manner as is the portion
of said system first laid out." See. 1313, subsec. 16, par. (a).

This bridge must be rebuilt. You ask to be advised under
what authority and at whose expense the work is to be done.

It is my opinion that this work must be done pursuant to the
provisions of the federal aid law and as part of the emergency
construction on the state trunk liighway system. The fact that
the flood occurred four days prior to the time when the obli
gation of maintenance by the county came into active existence

is immaterial. The work is construction rather than main

tenance, and this higliway was part of the trunk system when
the bridge was destroyed. It had been incorporated by the
highway commission into that system prior to the date of de
struction, although the county's obligation to maintain this

highway began on April 1. The matter must now be dealt
with as though the highway formed part of the original state
trunk highway system.

Subsec. 8, sec. 1317 makes provision for emergencies like
this. The bridge is to be restored according to the provisions of
that subsection and other highway statutes not in conflict with
said subsection.

This bridge is on the trunk system and has been damaged by
flood and requires immediate reconstruction with the least pos
sible delay. If funds are not available they may be borrowed by
the committee, up to the specified limit (b), and if the amount
that can be borrowed, with what is on hand, is not sufficient,
the committee may call a meeting of the county board (c). The
state must bear forty per cent of the cost, but not in excess of
one-half of the total allowed by the state to the county next
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year, and the county may assess upon the village a portion of
the cost, not exceeding forty per cent of the county's share or
contribution (d). Subsec. 8, see. 1317, Stats.

The county is required by par. (a), subsec. 1, sec. 1317m—5,
to expend

"fifty per cent of the money allotted to,the county under the
provisions of section —8, * m * together with the
necessary county funds and the local funds, if any are assessed
by the county board, in construction on the state trunk highway
system."

The state aid here referred to is available for this work unless

it has been otherwise appropriated or expended. The restora
tion of this bridge is "construction on the state trunk highway
system.''

The foregoing, I believe, substantially answers your main
question. With reference to other questions submitted, you are

advised that exemption from a county bridge tax is found in
sec. 1319, and this exemption applies only to bridges constructed
under that section. County taxes which result from the erection

of bridges under the state aid or federal aid acts follow the
general rule and are to be levied on all the taxable property of
the county. The expense of the restoration of this bridge, under
the statutes before pointed out, so far as the county is con
cerned, is to be borne by the villages and cities as well as by
the towns in the county. Unless the bridge is reconstructed
under the provisions of sec. 1319, the county tax for any con
tribution by the county will be spread over the entire county,

but this bridge cannot be built under that section, for the very
plain reason that said section is available only to towns. Cities
and villages may not avail themselves of its provisions.

Tlie reconstruction of this bridge will not have the effect of
rendering the village of Cornell liable to taxation to aid in the
construction of bridges in the various towns, pursuant to sec.
1319. It is true that this particular bridge will have been con

structed with county and state aid and will be a bridge within
the village, which the village is not required to maintain, but
this bridge will be an exception to the general rule, which will
stiU remain to the effect that under its charter the village must

t maintain its streets and bridges. Subch. XXI, eh. 64&b, Stats.
Answering your secondary questions more directly, I am of

the opinion that (1) the village of Cornell cannot be required
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to build this bridge; (2) the eoimty may be required to aid in
its construction; (3) and the state is also required to aid in such
construction.

Agriculture—Commerce—Commercial Fertilizers—Interstate
Commerce—State may not levy license on interstate shipment of
fertilizer; sec. 1494c merely provides for inspection fee.

April 16, 1920.
Department of Agricclttjbe.

Attention Mr. "VV. H. Stroud.

Under a long line of decisions going back almost to the be
ginning of the bust century, the supreme court of tlie United
States has laid down the rule that no state may place any burden
upon interstate commerce. So far as any state sought to exact
a license foe for the sale of fertilizers, or sought to levy a certain
tax per ton up^n all fertilizers sold, such license fee or tax would

be invalid. This, how^ever, does not prevent the charge of a rea
sonable fee for inspection of articles of commerce by the separate
states pursuant to'the police power. This rule has been applied
specifically to the subject of fertilizers in the case of Patapsco

Co. V. N. Carolinaf 171 U. S. 345.
In Standard Oil Co. v. Graves, 249 U. S. 389, 39 Sup. Ct. 320,,

decided April 14, 1919, the court held the oil inspection law of
the' state of "Washington void, because

"the inspection fees which must be paid before the importer can
sell being, as shown by the revenue yielded, grossly in excess of
cost of inspection" (Syllabus 320),

and a long list of cases are cited to sustain this conclusion.
See also Wofford Oil Co. v. Smith, 263 Fed. 396.
The law as to which you make inquiiy was first enacted as

eh. 87, laws of 1895. At that time it nowhere provided for any

fee for the analysis of fertilizers. See. 4 of the act provided for

payment annually

"for each brand of fertilizer sold within the state a fee oi! twenty-
five dollars, and upon fulfilling the requirements laid upon him
by this act, shall for each brand receive * * * a certificate
of compliance with this act. which certificate shall be a license
permitting the sale of the same witliin the state."
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"We find, however, that sec. 2 of the act provided:

"* * * Additional brands may bo offered for sale during
the year ; provided, samples and affidavits are filed as above di
rected at. leiist one month before such brands of fertilizers are
offered for sale, in whicli case an aiialy.sis fee of double the usual
amount must be paid."

Except for transferring the administration of the law from
the agricultural experiment station to the department of agri-,
culture, these provisions are continued to the present time. No
analysis fee is anywhere provided for, and we must assume,
therefore, that the fee of $25, which must be paid preliminary to
the issuance of a license, is intended as the analysis fee referred
to. This conclusion is confirmed by inciuiry from chemists, who
agree that $25 would be a reasojiable fee to charge for the analysis
in question. The law, therefore, we think, might be sustained
as a legitimate exercise of the police power, upon the theory
that it provided merely for a reasonable fee for inspection or
analysis.

The question suggests itself, liowever, as to whether the law
was intended to have any application to interstate commerce at
all, as we find sec. 1494c specifically restricted to "every ,per
son who shall, in this stale, sell or expose for sale," etc. Sec.
1494d, subsec. 1, refers to "each brand thereof sold within this
state." Agam, subsec. 2 thereof provides for the payment of
fee before it is "offered for sale or distribution in the state of
Wisconsin."

The supreme court of North Carolina, in Stokes v. DepaH-
nicnt of A.gidcidlnre, 106 N. 0. 439, 442, said:

"* * * It must bo obsei'vcd that the inliibition of this
provisioji is clearly expressed in plain terras, and extends only to
tile sale of such fertilizers and the offering them for sale in this
state, without first having obtained a license so to do as pre
scribed. It does not extend to the ̂ ise of them in this State, or
the purchase of them in another State to be used for feidilizing
])urposes by the purchaser himself in this State. The terras em-
jiloyed in the section of the statute recited above and in every
section of the cbapter, pertinent of which it is a part, unmis
takably imply and refer to the sale of such fertilizer, and in the
offering of them for sale in this State. Nothing appears by terms
or by reasonable implication in the statute that at all forbids the
mere use of them, or the purchase of them in another State to be
used by the purchaser himself."
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In answer to your second question, inasmuch, as a state by
no possibility possesses the power of collecting tonnage taxes or
license fees as such, no action of congress would take away a
power which they never possessed. So far as the validity of
inspection fees, or fees for analysis such as we think are con
templated by this law are concerned, it is our judgment that
the mere fact that congress had provided for the inspection of
fertilizers would not prevent the continuance of inspection thereof
by the state, subject always to the limitation that the fees or
charges must be reasonable in amount and not in excess of what
is actually necessary to procure efficient inspection. So far
as the regulation of sales wholly within the state is con
cerned, the state, under the authority of Weigle v. Curtice Bros.
Co., 248 U. S. 285, and many decisions preceding, of course may
continue to

"exercise its independent judgment and prohibit what Congress
did not see fit to forbid,''

in the matter of dealing with the constituents and make-up of
fertilizers to be sold within the state.

Counties—Fublic Officers—^Assessor of Incomes—County has
no authority to pay for office equipment of assessor of incomes.

April 16, 1920.

E. S. Jedney,

District Attorney,
Black Kiver Falls, "Wisconsin.

I have your favor of April 8, in which you inquire if the as
sessor of incomes may be supplied at county expense with the
necessary office equipment, consisting of adding machines, filing
eases, etc., amounting about to $600.

Sec. 1087m—9, to which you refer, expressly provides as fol
lows:

"The salaries of the assessors of incomes and their deputies
and assistants shall be fixed by the state tax commission, but
such salaries, together with the expenses of such assessors and
their deputies and assistants, shall not in any year exceed in
amount five cents for every thousand dollars of the valuation of
all property as fixed by the tax commission in the state assess
ment of the preceding year. The assessor shall be furnished all
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necessary printing, stationery, postage and office efinipment, and
he and his depiilies shall be entitled to receive their actual
necessary expenses incurred in the pejd'ormancc of their duties.
The salaries of the a.ssessor and his assislants, and all such ex
penditures shall be audited and paid out of the state treasury in
the .same manner as other similar salaries and state expensas are
audited and paid."

This clearly provides tliat the salaries and all expenditures are
paid out of the state treasury, and by subsce. 2 of said section,
the only duty or power the county has is to provide

"at the expense of the county a suitable room or rooms in the
coiirthou.se or other convenient building at the county seat for
the use of such assessor."

In my opinion the provisions of this section are so clear that
I do not believe there can be any doubt about the construction
you have placed upon the section, and I concur in your con
struction. I

Public PriniiiKj—Newspapers—Taccaiion—Tax Sales—Eligi-
])ility of Autigo Herald to publish delinquent tax sale" notice
discussed.

April 16, 1920.
A. N. "Whiting,

. Disiricl Attorney,

Antigo, Wisconsin.
On December 24, 1919, VIII Op. Atty. Gen, 869, and January

6, 1920,* you were furnished opinions relative to the eligibility
of the Antigo Herald to publish the delinquent tax sale notice. In
the second opinion this was said:

"It is apparent that many facts not before me enter into the
determination of your question" (p. 13).

I am now furnislied with a statement bj- Mr. Burr W. Jones
of Madison, in behalf of the editor and manager of the Antigo
Herald, and am reiiiiested to render you a supplemental opinion,
based upon this statement of facts. It seems to mc that this
request should be acceded to.

The following documents were handed to nie by Mr. Jones:

*Page 11 of this volume.

13—A. G.
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1. A copy of a letter dated December 3, 1919, of the third
assistant postmaster general to the editor of the Antigo Her
ald, relative to mailing privileges.

2. A copy of the contract of sale of the Antigo Herold by Ed
Goebel to W. C. Brawley.

3. A letter dated Apnl 8, 1920, from attorney John W. Latta
of Antigo to Mr. Jones, at the foot of which letter occurs the
following, over the signatures of said Goebel and "William C.
Brawley:

"We the undersigned have read the above letter to Mr. Jones,
that the same is true to our best knowledge and belief."

4. A copy of the first issue of the Antigo Herald "formerly
printed in the German language."
It appears from these papers:

1. That the sale by Goebel to Brawley was of

"all the right, title and interest in and to the Antigo Herold, a
weekly newspaper printed in the city of Antigo, Langlade
County, Wisconsin, together with the nameplatc and all the legal
rights pertaining thereto."

2. That the subscription list of the vender was furnished to
the purchaser and is now used by him as part of the mailing list
of the Antigo Herald. •

3. That this newspaper has been published mauy years and
that there has been no interruption in the regular weekly pub
lication thereof.

4. That in the issue of December 1, 1919, the name of this
newspaper appeared changed from Herold to Herald, and the
language to English, and said issue is designated "Vol. XXXII
No. 15;" and has ever since continued to be issued weekly as so
changed, with current number and volume designations.

5. That the mailing privilege of the Herold abides with the
Herald; and that the Antigo Banner, Goebel's new paper, is
mailed undei* a new and separate contract with the United
Statc.s, and that his new paper began with "No. 1, Vol. 1."

6. That all persons who, at the date of the transfer under said
bin of sale, had prepaid unexpired subscriptions to the Herold
have been and are being regularly furnished and mailed weekly
copies of the Herald and wiU continue to receive the last named
newspaper without additional cost or charge to them until their
said subscriptions shall have expired.
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7. That the bill of sale was intended to and did cover the type
and machinery then being used in the printing of the Antigo
Herold.

8. That the Antigo Herald has a present bona fide circulation
of about fifteen hundred copies.

You are advised that it is my opinion that the statement of
facts as submitted to me and herein recited, if true, establishes
the conclusion that the Antigo Herald is eligible as a newspaper
to publish the delinquent tax sale notice of your county. In
other words it is a newspaper that has

been regularly and continuously published in such county once
in each calendar week for at least two years immediately before
the date of such notice." See. 1130, Stats.

Of course, it is understood by all that in this opinion, as in all
others, I do not pass upon the truth or falsity of any statement.
The facts on which the opinion is based are assumed to be true.
The opinion goes merely as to the law or the legal effect of a
given or assumed statement of facts. No finding of facts is in
tended or proper and no intimation is made as to where the truth
lies.

A.(/vicultuvc—Sto/]idard Gvudcs of A.'pplGs—A.ppTopTdaiio'Yis
and Expenditures—P\iUic Oficers—Diyision of markets may
not make inspections until expiration of six months after regu
lations have been promulgated.

Having established no standards, it may not pay for expenses
incurred in enforcing provisions of law.

April 17, 1920.
HoNORAnLE Edward Nordman, Director,

Division of Markets.
Sec. 1668m, Stats. 1917, relating to standard grades for ap

ples, contains this provision, in subsec. 11:

TJie enforcement of the provisions of this section shall be
vested in the commissioner of agriculture, and his officers, em
ployes and agents are authorized to enter upon the premises of
anj person within this state for the purpose of inspecting pack
ages of apples and securing evidence of violation of this section."

Sec. 20.60, Stats. 1917, makes an appropriation of $50,000
for the administration of the department of agriculture. It is
provided:
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•  * Of this there is allotted:
<(« * •

"(b) To the agents, deputies, engineers, veterinarians, ento
mologists, plant pathologists, accountants, inspectors, clerks, sten
ographers, and other employes appointed by the eommissioner ot
agriculture such compensation as shall be fixed by him with the
approval of the governor."

Construing these two provisions of the statutes together leads
to the conelusion that the administration of the apple grading
law was committed to the commissioner of agriculture, and that
an appropriation was made therefor.

Ch. 670, laws of 1919, which created the division of markets,
confers upon the director power to

"promulgate standards for the grade and other classification
of • * * farm products."

See. 1495—15, subsec. 1, however, specifically provides:
"* * * No standard established or requirements for mar

keting prescribed under this section shall become effective until
the expiration of six months after it shall have beeji promul
gated."

The next sentence reads:

"* * * The standard grades provided by law for apples
shall continue to be and remain standard grades for that product
until other standard grades therefor are established as provided
in this section."

Having thus provided definitely that standards fixed by the
department should not become effective until the expiration of
six months, sec. 1495—23 provides:

"The director may make or cause to be made inspections and
classifications of farm products in accordance with standards
tuhicJi have become effeclive under the provisions of sections
1495—1 to 1495—37, inclusive."

Having thus bcsn careful to define the functions of the di
vision of markets, it becomes apparent that until after the ex
piration of six moiiihs from the time that any standard is es
tablished by the division of markets, such division is wholly
without authority or jurLsdietion to cau.se inspections or classi
fications to be made.

It is very clear that the preexisting standard grades for apples
do not become effective under the provisions of sees. 1495—1 to
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1495—31^ inclusive. Those sections do not purport to make
them effective; they merely pi'ovide that they

"shall continue to be and remain standard grades * • •
until other standard grades therefor are established as pro
vided in this section,"

i. e., become effective under the provisions of this section.
We are advised that no steps have been taken by the division

of markets relative to fixing standards or grades for apples.
Consequently, it follows that such division now is and during
the months of August, September, and October was wholly
without power and authority in the premises. Its appropria
tion is specified:

"Division of Markets.—On July 1, 1919, fifty thousand dol
lars; on July 1, 1920, and annually thereafter, sixty thousand
dollars, for carrying out the provisions of sections 1495—1 to
1495_37, inclusive." Sec. 20.60, subd. (14).

It follows, therefore, that no appropriation has been made to
the division of markets for the discharge of this function; that
the same, until standards are fixed by the division of markets,
vdll continue to be a function of the commissioner of agriculture,
for the discharge of which an appropriation has been made to
him, as already noted. *
The answer to your query, therefore, is that the division of

markets may not pay for expenses incurred by the department
of agriculture in enforcing the provisions of the apple grading
law (sec. lQ6Sm) during August, September, and October, 1919.

•i; V

Aid0Hit)6i7es—Tractors not required to be licensed.

April 17, 1920.

Lucien T. Reid,

District Attornen,
La Crosse, Wisconsin.

I am in receipt of your favor of April 14, enclosing a copy
of a letter written by the La Crosse Tractor Company April 1,
to the secretary of state, and I also have a letter dated April 9
from the city attorney of the city of La Crosse with respect to
the same matter.
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Tlie question really is whether or not the tractor described in
the correspondence is a motor vehicle within the terms of sec
1636—17.

question, permit me to sugj^cst that
sees 1636—57a to 1636—57n, inclusive, Stats., regulate motor
trucks, tractors, trailers and wagons and. you will find tiie pro
visions therein in eh. 493, laws of 1919, and therefore I will
not go into the details thereof.

Sec. 1636—17, subsec. 1, refers to

automobile, motorcycle or other similar motor vehicle" which
IS contemplated to be "operated, ridden or driven along or upon
any public highway of the state." ^ ^

Subsec 5 par. (a), appears to classify motor vehicles quite
differentl> than the classifications contained in subsec. 1, as said
subsec. 5 refers to "motor truck," "motor delivery wagon"
and passenger automobile bus." If the registration of the
ti actor described in the correspondence comes within any of the
eiassifieations with respect to the fee for a license, then it must
be that the fee provided for in sec. 5 applies.
The question is not entirely free from doubt, men the lettis

ature first enaeted see. 16.36-17 it was well known to the legis-
lature that there were eertain self-propelled vehieles trayeliug
the highways, and among them were steam engines or steai
t actors and possibly gas tractors. At least gas tractors were

hei then used upon the highways or soon thereafter. It eer-
tamly was not the intent of the legislature to require licenses
for tractors used upon the highways and which might be used
for drawing wagons or farm machinery. That is the ordinary
fijm tractor, and there has been no attempt on the part of the
administrative olHeers of the state to require licenses for such

that it lias boon the practice to advisethat heenses for such tractors are not authorized by the statutes
and I am of the opinion that such praetiee has been correct

Certainly a tractor is not a "similar motor vehicle" to an
automobile or motorcycle as the terms are generally understood

auLiu""', ™Son," and "passengerautomobile bus arc distinctive self-propelled vehicles well

toded toTnT "Ud had the legislature intended to include traetois they would have done so and there-
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fore, it having been the practice not to require licenses for
tractors and that practice having been followed for many years,
under the rule of practical construction it must be said at least
that tractors are not included within the provisions of sec.
1636—47, Stats.

However, the tractor referred to in the correspondence ap
pears to be of a different and quite original design. The cor
respondence docs not advise whether or not it is a two-, three-
or four-wheel vehicle.

Assuming that the tractor referred to is a two-wheel vehicle
equipped with solid rubber tires permitting to be attached
thereto a wagon, bus, trailer or train of wagons, may it not then
be said to be a "motor truck"? I am inclined to the opinion

that if the said tractor is of the design above assumed and is
used substantially exclusively upon the highways so that it, to
gether with the attached vehicle, constitutes a motor vehicle sim
ilar in design and for similar piu'poses to those of a motor truck,
then such tractor is included within the provisions of subsec. 5
of said section. This is drawing a very fine distinction and may

be entirely incorrect.
My conclusion therefore is that if the tractors to which ref

erence is made in the correspondence are adapted for the usual
farm purposes to which machinery may be attached and for
that matter wagons or trailers, then such tractor is not within
the terms of the provisions of sec. 1636—17.

The question is too important to the agricultural and manu
facturing interests to broaden the meaning of the motor vehicles
set forth in said section by construction so as to include tractors
and even the tractors described in the correspondence as coming
within the terms of said section.

The automobile regulation laws contain penal provisions and
therefore construction should limit rather than broaden the

scope thereof under the rules of statutory construction.
It is therefore my opinion that, until the legislature otherwise

acts', the present automobile statutes do not include tractors
within the tenns thereof and I am very doubtful even if such
laws include the tractors described in the correspondence.
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Corporations—Securiiies Exempted—Goinj? concern may not
iiici'easc capital stock and take stock subscriptions from o\vn
stoekholdei-s and not be subject to provisions of cli. 674, Laws
1019, if expenses including commission on sale of securities in
cident to increase of stock and sale do not exceed $2,000.

April 19, 1920.
Roman Heilman^

District Aiioniey,
Madison, Wisconsin.

May a going concern in Wisconsin increase its capital stock
and take stock subscriptions from its own stockholders for such
additional stock and not be subject to the jn'ovisions of ch. 674,
laws of 1919, if tlic expenses including commission on sale of
sueli securities incident to such increase of stock and the sale

thereof do not exceed $2,000 ?
This question is answered in the negative. This department

bases its conclusion upon tiie reasoning set forth in an opinion
rendered by the raili'oad commission of Wi.sconsin under date of
January 29, 1920.

The commission therein state that they have interpreted subd.
(o), subsec. 1, .sec. 1753—49, to refer only to corporations or-
nani;«cd since August 1, 1019, the date as of which the new
seciirities law took efl'ect, the basis for their interpretation being
that the exemption specified in that subdivision, to wit,

'yriie orginal sale of its securities by any Wisconsin corpo
ration, the organization expenses of which including commis
sions on the sale of such securities do not exceed two thousand
dollars,"

is made to thqieud upon the amount of organization expense. It
could hardly have been the intention of the legislature that the
commission was to go into the matter of the organization ex
penses of a corporation organized many years ago and deter
mine whether such expenses exceed $2,000. Moreover, the (pies-
tion of whether such expenses exceeded $2,000 or not would
have little or no bearing on the value of the securities today.
T nder the ordinary rules of construction, an interpretation should
be placed ujioii the section which makes it reasonable rather than
uni'(^asonable, and limited to new corporations the provision
would be reasonable.
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Fmihermoru, the net specifically exonipts (siibd. [i]) the
distribution by a corporation of increased capital stock as a
stock dividend paid out of surplus.

"* * * If every issue or sale of stock in which the selling
cxi)ense did not exceed $2,000 was exempt, then there would be no
reason for subdivision (i) for manifestly there could be no selling
expense in the distribution of stock as a stock dividend. The
legislature must have rc^garded subdivision (o) as not sufficient
to exeni|)t stock dividends, otherwise they would have not in
cluded the specific provision.
"There is reason also for inaking a distinction between the

sale of the stock of a new corporation and the sale of the un
issued stock or the increased capital stock of an old corporation.
An older corpoi-ation has a list of stockholders, and even though
it be a fraudulent corporation it is much easier to dispo.sc of its
stock with little or no expenditure of moii'-y than it is in selling
the stock of a new corporation. It has only to write to its own
stockholders, giving glowing accounts of the tremendous success
llie corpoi-ation is making, and such stockholders are pretty likely
to be easy victims. It would be practically impossible for a new
corporation to float its sto(!k in this manner."

The foregoing suggestions o£ the commission appeal to this
department as a sound statement of the law and the considera
tions of public policy that apply, and the same are hereby ex
pressly adopted as the opinion of this department.

Contracts—National Guard—Leases—■Puhlic Ojficers—Armory
Board—Quartermaster Oeneral—Armovy board and state quar
termaster general have no power to enter into lease for quar-
tere to be occupied by local company of Wisconsin national
guard and no power to take assignment and pay rent under ex
isting lease entered into for such quarters.

April 21, 1920.
Honorable Orlando Holway,

Adjutant General.
A company of the Wisconsin national guard in possession of

a lease entered into to provide nt with annory quarters was
mustered into the federal service. During its absence, the lease
has been kept alive in the name of the original organization or
the ciLStodian of its property. It is now proposed to create a
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new organization located in the same city, but pursuant to what
your department conceives to be the more business-like policy
of having all leases for armories executed in the name of the

quartermaster general or armory board, it is desired to have the
existing lease transferred to the quartermaster general. An
opinion is desired as to the legality of such arrangement.
The question thus presented is purely one of legislative policy

as to the scope of powers conferred upon the quartermaster gen
eral or armory board, and not at all one of administrative policy.
You are advised that it is the opinion of this department that
neither the armory board nor the quartermaster general has
power to enter directly into a lease to provide quarters for a
local company of the natipnal guard. The considerations which
lead to this conclusion may be stated as follows:
In cases involving the expenditure of public funds, appropria

tion is necessarily the measure of official power. As the su
preme court of this state said in the case of State v. Mills, 55
Wis. 229, 245:

"It cannot be said too emphatically, or repeated too often,
tliat the various boards of trustees and managers of the benevo
lent and penal institutions of the state have no power to con
tract debts beyond the appropriations made by the legislature
for the support and operation of their respective institutions."

Bearing this rule in mind, we find that sec. 21.615, Stats.,
which specifies the powers of the armory board, provides:

"(2) The armory board is authorized to construct and ac
quire armories aiid to spend therefor each year not exceeding
fifteen per centum of the sum appropriated for said year for the
"Wisconsin national guard, * *

The appropriation statute, sec. 20.03, subsec. (1), par. (m),
Stats., reads;

"For the purchase and construction of armories, subject to
the approval of the armory board, as provided by law, not to
exceed fifteen per centum of the total sum annually appropriated
for the uses and purpases of the Wisconsin national guard."

No appropriation is therefore made to the armory board for the
purpose of leasing quarters or paying rentals therefor.
The evidence of legislative intent, however, is not of a purely

negative character. Sec. 20.03, subsec. 1, par (i), makes specific
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provision for allotments to various types of military companies,
of which it is said specifically:

*  • The said allotments to be full compensation for
armory rent and all other expenses not otherwise expressly pro
vided for by statutes."

It is again provided that such allotments shaU not be paid

"unless each company, troop, battery or sanitary detachment
shall provide at its own expense a suitable room or building for
an armory,''

thus clearly indicating the legislative policy of making direct

appropriation for the payment of rentals to companies which
have made leases at their "own expense."

Sec. 21.615 recognizes and sanctions this as a continuing pol
icy. Subsec. (7) provides, in case armories have been constructed
locally:

"No rental allowance shall be made or paid from state funds
on account of a company or companies occupying any such ar
mory * *

It is apparent, tlierefore, that the legislature has seen fit to

centralize authority as to the matter of the purchase and con
struction of armories, but has left the matter of acquiring lease
hold interests to the separate companies of the national guard,
which by sec. 21.42 are expressly constituted "a corporate body"
possessing

"all the powers necessary and convenient to accomplish the ob
jects and perfoi*m the duties prescribed by law."

Subsec. (3) grants each such company power to

"take by purchase devise, gift, or otherwise • * any prop
erty real or personal."

The local company, therefore, has power to lease quarters for
armory purposes. The armory board and the quartermaster gen
eral have not.
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Contracts—Normal Schools—Puhlic Officers-—Board of nor

mal regents may ratify acts of president of normal school and
of president of board in providing, for course of instruction ex
tending beyond regular school session and in employing teachers
therefor.

April 21, 1920.

Honorable William ICittle, Secretary,

Board of licgenis of Normal Schools.
I quote the following from your letter of March 16, 1920:

"Resolved, Tiiat the sum of $30 be paid M for instruction
given to a class in engineering mathematics August 4^16, 1919,
same to be paid from the unexpended balance in account 66;
that the sum of $27.50 be paid to R for instruction given
to a class in English, August 4-16, 1919, same to be i)aid from
unexpended balance in aeeount 66; that the sum of $57 be
paid to G for instruction given to a class in chemistry, Au
gust 2-15, 1919, same to be paid from the unexpended balance
in account 66; that the sum of $13.75 be paid to S for in
struction given to a class in French, June 6-20, 1919, same to
be paid from account 631; that the sum of $60 be paid to T
for instruction given to a class in mechanical drawing and co
ordination work, July 31, August 16, 1919, same to be paid
from account 631, Milwaukee normal school. Approved by the
educational committee if found legal."

From said letter and from correspondence thereto attached
and submitted to me, the following facts appear, which caused
the board of regents to adopt the resolution above quoted:
In arranging a course for engineering students at the Milwau

kee state normal school it was urgently planned to give them
instruction during a school year of forty-eight weeks; that the
funds available for that purpose were not adequate to permit
this to be done; that some twenty engineering students entered

upon the course at the beginning of the school year of 1918-
1919; that in order to complete the year's work it was necessary
that they should have instruction for a time after the close of
the regular school year. The students continued their studies
during the summer school, which closed July 31, 1919. That the
summer school course would not be sufficient became apparent

to 0. G. Pearse, the president of the school, and on July 28, 1919,
he wrote a letter to Honorable Clough Gates, the president of
the board of normal regents, stating the situation, from which I
quote the following:

t'lkv-
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"I need your approval of the employment of teachers for lli/^
days to fill out the jxar for something over 20 engineers. "What
ever we do eventually with this work or course, these boys, most
of whom were in the S. A. T. C., and this year siitfer from that
handicap, should be enabled to fill out their year's work. This
will require 111/2 daj's of ser\dce from 4 teachers. Mr. G
i/f) time, $54.65; Mr. M time, $28.75; Mrs. A l/^ time,
$i7.25; Mr. T 1/4 time, $30.17. Total—$130.82."

On July 29, President Pearse addressed another letter to Mr.
Clough Gates, president of the board of regents, referring to
this work, and stating that there was enough money in the budget
to cover the estimated expense.

On July 30, 1919, Mr. Gates telegraphed President Pearse as
follows: "Go ahead with work outlined, if not exceeding

funds.''

In a letter dated August 2, 1919, President Pearse wrote to Mr.

Gates, in part, as follows:

"Since writing you with reference to the continuance of the
services of four instructors for a period of 11^^ days to com
plete work now being done by our engineering students, Mrs.
A  has decided that she does not wish to go on with the work,
and it has been neeessaiy to ask Mr. R to take it; this he is
willing to do. The compensation for Mr. R will be $31.63
instead of $17.85, which was to be paid to Mrs. A . This
being due to the difference in their salary. This will increase
the total amount by the sum of $14.38."

The summer scliool at the Milwaukee normal school ended on

July 31, 1919. Account 66 in the normal school accounts is for
summer schools. Account 631 in the normal scliool accounts is

the regular operating account.
All the services mentioned in the resolution, except the claim

of S , were rendered from July 31 to August 16, 1919. The
claims or indebtedness incurred by said services were not au

thorized by the board of regents of normal schools at any time.
The only recognition of these claims is in the resolution above
quoted. The auditing committee of the board of regents of nor
mal schools declined to audit the claims and accounts of these

teachers when they were presented for audit on December 18,
1919, in view of an opinion rendered by this department, ad
dressed to you, and dated July 30, 1919, VIII Op. Atty. Gen.
575.
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It will be noted that the account and claim of S is for

services rendered from June 6 to June 20, 1919, a period which,
as I understand it, was included in her contract ̂  a teacher,
and the pay rolls show that she received her full salary for that
month.

Ch. 37, Stats., relates to normal schools. According to see.
37.02, the board of regents and their successors in office consti

tute a body corporate, and are given certain general powers and
are limited in certain jiowers. Among other limitations of pow
ers, I quote the following:

*  * Nor shall they contract indebtedness nor incur
liabilities to exceed, at any time, in the aggregate, the amount
of money which, under the provisions of law, shall then be at
their disposal in the hands of the state treasurer; nor shall said
board ever reduce the amount so at tlieir disposal below the ag
gregate amount of their indebtedness or liability, except in pay
ment of such indebtedness or liability."

By sec. 37.11 the said board is given the government and con
trol of all normal schools and has conferred upon it, among oth
ers, the following powers:

"(2) To appoint a principal and assistants and such other
teachers and officers and to employ such persons as may be re
quired for each of said schools; and to prescribe their several
duties.

<<« * *

" (5) To prescribe the courses of study and the various books
to be used in such schools • * *.
"(6) To cause notice to be given of the opening of such

schools and the several terms thereof.''

Sees. 20.36 to 20.38, inclusive, Stats., cover the appropriations
made by the legislature for normal schools. Sec. 20.38, subsee.
(5), relates particularly to the Milwaukee normal school. Sec.
20.38, subsec. (13), reads in part as follows:

"Summer .schools for teachers shall be limited to six weeks
in each year. For all fiscal purposes, the entire summer session
shall be considered as occurring in the fiscal year in which the
major part thereof occurs, and all expenditures therefor shall
be charged to the appropriation for such fiscal year; * •

In an opinion rendered to you by this department on July 30,
1919, I had occasion to construe sec. 37.11, Stats. 1917. This is
the opinion referred to in your letter. In this opinion I held,
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among other things, that the board of regents alone has the

power to fix the salaries of those appointed and employed in
connection with said schools; that said power cannot be delegated
to a standing committee or to a special committee, or to a mem
ber of the board; that when it comes to the actual fixing of a
salary, it is a duty and a prerogative that the board cannot dele

gate ; that it is in the nature of a legislative power and must be
performed by the body to whom it has been given.
In this opinion I also called attention to the provisions of art.

IV, see. 26, Const., which prohibits the legislature from grant
ing any extra compensation to any public officer, agent, servant
or contractor, after the services shall have been rendered or the
contract entered into, and held that teachers and employes of
normal schools arc contractors, within the meaning of said pro
vision, and as the legislature could not, under said constitutional
provision, grant extra compensation to a normal school teacher,
it cannot delegate to the board of normal regents power to grant
any extra compensation to a teacher.
In this connection, I also held that if \vork is performed

and services are rendered without any agreement as to the
pay therefor, the law implies an agreement to pay what such
work or services are reasonably worth, and that the board

could legally audit claims of that character, ha\dng in mind,
however, that public servants as well as officers take their posi
tion subject to tlis imposition of such duties as the governing
body may impose, and that the mere fact that a board imposes
new duties upon such seiwants does not necessarily entitle them
to additional compensation.
Under the law and the opinion just referred to, it is clear

that neither President Pearce nor Mr. Gates had authority to
extend the term of study for said engineering students for a
longer term than provided by the courses of study determined
upon by the board of regents. It is doubtful whether the presi
dent of the Milwaukee normal school could, under the statute

relating to summer schools for teachers, carry on a school for
engineering students, and under the opinion above cited, it is
very clear that the course of study for said engineering students
could not be prolonged beyond the summer school period, if a
summer school for engineers is construed to be a summer school
for teachers, the legislature itself having limited the course to a
period of six weeks.
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While all this is true, I am satisfied that the board of normal
school regents, acting as a board, eonld have authorized the ad
ditional weeks of study for the so-called engineering students
and could have employed a corps of teachers therefor at any
time during the scIkk)! year, and if the services had been ren
dered under tlie direction of the said board, then there would
be no question as to the validity of the claims and accounts of
the teachers n(jw pending before your auditing committee.

It is a well established rule of lawmakiug that the legislature
may legalize and validate the act or acts of a public officer or
the act or acts of a municipal or other corporation, precisely as
though authority to do tlic act or acts had been previously given,
provided, of course, tliat the subject matter is within the consti
tutional power of the legislature. Under a similar rule, a princi
pal may approve of the act of an agent, which act the agent
was without authority to perform. This principle in legislation
and in the law of contracts is known as ratification.

*  It is essential that the party ratifying should bo
able not merely to do the act ratified at tlie time the act was
clone but also the time the ratification was made. Galloway
V. Jlamillon, 68 Wi.s. 651, 656; Sl<Ue. ex rel. Mengel v. Sicher,'
154 AVis. 505, 510; Caxion Co. v. School Di^lrict, 120 Wis. 374,
376.

It is mj' opinion, under the facts as they appear from your
letter and from the correspondence thereto attached, that the
resolution of the board of regents of normal seliools adopted
February 13, 1920, and above (quoted, is an effort on the part of
the board to legalize, validate and ratify the course of study
whicdi was provided for said engineers at the Milwaukee normal
school, and to allow the teachers the compensation claimed in
their bills. It may be true that there is no expres.s contract
as to the compensation to be paid and that the teachers would
have difficulty in proving the same as a legal obligation against
the board. Tliat, however, is not necessary. If the compensa
tion claimed is reasonable, under all the facts and circumstances,
then it is within the power of the board to order it paid. The
amount stated in the resolution must be presumed to be the com-
pen.sation or salary determined upon and fixed by the board
itself. What the board failed to do at and prior to the time
when the services were rendered, the board has done by way
of ratification, after said services were rendered. It had the
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authority in July, 1919, and it had the authority in Febru
ary, 1920. The form of resolution under which the course of
study for said engineers and the compensation for said teach
ers was ratified, is not such a form as would have been drafted
by this department. It is clear, however, that the board in
tended by said resolution to ratify the things which were done
by President Pcarse and by Mr. Gates, although they are not
fully rccifed in the resolution.
It is my opinion, therefore, that your board of audit may legally

allow the claims of all the teachers mentioned in said resolution

except the claim of S . It does not appear that she was in
any way connected with the additional course of study provided
for the engineering students. Her services, as before stated,
are included within the terra of her contract. If this is true,

then the board of regents is without authority to grant extra'
compensation to her, it being contrary to the provisions of art.
IV, sec. 26, Const., above referred to. Under the facts as they
have been submitted to me, I am of the opinion that your board
cannot lawfully audit the account of S .

Coniracts—Public Pnnting—Printing board without power

to increase prices to be paid for state printing under contracts
entered into pursuant to statutory authority, by substituting
for compensation specified in contracts higher maximum rate
permitted by subsequent statutes for subsequent contracts.

April 21, 1920.

Printing Board.

Sec. 35.42, Stats. 1917, authorizes the state printing board to
enter into contracts for state printing,

"said contracts covering, as to time, the two ycar.s included in
the governor's term of office next following."

Sec. 35.45 provides for the advertisement for bids; sec. 35.49
provides for a printing contract and bond; sec. 35.50 provides
for procedure in case of breach of printing contracts; sec. 35.51
prescribes the procedure for emergency public printing pending
rcadvertising and reletting contracts.

These statutes are substantially reproduced in the statutes of

14—^A. G.
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1919. The legislature of 1919, by see. 35.43, made a substantial
increase in the maximum prices at which contracts might be let.
Pursuant to the provisions of the statutes of 1917 above out

lined, bids were advertised for and received, opened, and ac
cepted, and contracts entered into pursuant thereto, dated on or
about August 15, 1918. Subsequent to the passage of the stat
utes of 1917, and subsequent to entering into these contracts,
there has been a general increase in wages, inks, machinery, and
other items necessary for the carrying out of various contracts
so entered into. The question now presented is whether or not
the state printing board has power to substitute the maximum
prices specified under see. 35.43, Stats., for those contained in
the contracts entered into on or about August 15, 1918.
^ ou are advised that the printing board has no such power.

As your letter suggests, the legislature itself would be without
power to increase the compensation under contracts once entered
into. Sec. 26, art. IV, Const., governs:

"The legislature shall never grant any extra compensation to
any public officer, agent, servant, or contractor, after the services
shall have been rendered or the contract entered into; nor shall
the compensation of anj- public officer be increased, or diminished
during his term of office."

See Carpenter v. State, 39 Wis. 271; State ex rel. Consolidated
Steel Co. V. Rouser, 125 "Wis. 256.
In addition to this, it may be suggested that the legislature

has made no effort to authorize the state printing board to sub
stitute the increased prices for those specified in the original
contract. The proposition that the state printing board has no
powers except those with which it is expressly invested by the
legislature is too elementary to require citation of authority.

Turning, then, to the statutory provisions already noted, we
find tliat except in case of breach of contract, a contingency pro
vided for by see. 35.51, the state printing board is without power
or authority to advertise for bids or enter into contracts except
for a period covering

"the two years included in the governor's term of office next
following,''

such advertisements to be made pursuant to sec. 35.45 during
June and July of each even-numbered year.
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Corporations—^Alien corporation may be licensed under sec.
17706.

April 22, 1920.

Honorable Merlin Hull,

Secretary of State.
You ask, under date of April 21, 1920, to be advised wbetber

or not a license may issued under sec. 17706, Stats., to a corpo

ration organized under the laws of a foreign government.
It is my opinion that such a license may be granted to an

alien corporation, provided there is no objection other than the
fact that it was created by a foreign sovereign. In fact, I see
no chance for interpretation or construction of the statute. Its
language is perfectly plain, simple and direct. The section re
ferred to makes an absolutely complete classification of all cor
porations. They are divided into two classes: (1) those incor
porated under the laws of this state, and (2) those not so in
corporated. That embraces the entire world and all corpora
tions. The legislature went to the pains of defining a foreign
corporation, and did so in these words:

"Section 17706. 1. For the purposes of this section, the term
'corporation' shall include all corporations, associations, com
panies, joint stock companies, or express companies organized
otherwise than under the laws of this state."

This definition occurs in the very section which provides for
the licensing of foreign corporations, and said section occurs
in the subheading or chapter entitled "Foreign Corporations."
The conclusion would probably be the same had the definition
been omitted from this section, for it is but the declaration of

the common meaning or definition of the phrase, "foreign cor
poration. ''

"A domestic corporation is one that has been organized under
the laws of the state wherein it is referred to. A foreign corpo
ration is one that has been organized under the laws of another
state or of a foreign government. An alien corporation is one
that has been organized under the laws of a foreign govern
ment." I Cook on Corporations, see. 7, p. 36.

Thus we see that both the statutes and the text writers include

alien corporations within foreign corporations.
There is nothing in the history or the statutes of "Wisconsin

to indicate a policy to exclude alien corporations from transact-
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ing business here. On the contrary, alien corporations are now
and long have been doing business in Wisconsin, and the stat
ute, by express terms, has long provided for the licensing of
alien corporations doing an insurance business. See. 1915, Stats.,
prescribes the conditions under which an insurance company

"incorporated under the laws of any other state or of any terri
tory or of any foreign government"

may be licensed to transact business in Wisconsin. This same

provision, with some modifications not germane to our question,
js found in sec. 1915, Rev. Stats. 1878, and in sec. 22, ch. 56, laws
of 1870.

Appropriations and Expenditures—Conditions precedent to
appropriation to associations and societies; not necessary to turn

over property or principal sums received prior to August 25,
1915.

April 23, 1920.
Honorable Henry Johnson,

State Treasurer.

I have your letter of February 27, with respect to what should

be done with the money in the hands of the Southern Wisconsin

Cheesemakers' Dairymen's Association under the present law,
and the several questions presented in the letter of Mr. Henry
Elmer of Monroe, Wisconsin, secretary of said association.

Sec. 20.78, Stats., provides:

"All appropriations made by law from state revenues for any
department, board, commission, or institution of the state, or
any society or association receiving state aid are made on the
express conditions that such department, board, commission or
institution, society or association, as the ease may be, pays all
moneys received by it into the state treasury within one week
of receipt, * *

Sec. 20.785 provides that all moneys so paid into the state
treasury arc reappropriatcd therefrom for the use of the insti
tution, society or association "so paying its receipts into the
state treasury."
It appears that the association in question has in its possession

some Liberty bonds and a note, and the question is whether or
not either they or the proceeds therefrom are payable into the
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state treasury as a condition precedent to obtaining the appro
priation.
You will note tbat sec. 20.78 provides that the association shall

''pay all monej's received by it into the state treasury" and in
see. 20.785 the phrase "paying its receipts into the state treas
ury" is used. Therefore, in my opinion, there is no provision in
the statutes that requires any association or society to transfer
or convey to the state any of its principal funds on hand at the
time of the adoption of said sec. 20.78. Said sec. 20.78, so far
as the question .to which reference is made is eoncerned, was
adopted by ch. 601, laws of 1915, which was published August
25, 1915. Therefore, any principal sum that was in the hands
of any association or society prior to that date need not be paid
into the state treasury as a condition precedent to the receipt of
the appropriation, for the reason that the statute contemplates
only the moneys and receipts and revenues coming into the
hands of such association or society after said date. This answers
Mr. Elmei''s first (piestion.

The second question is whether or not the state treasurer can
accept the securities which are held by the society. Beg to
state that under the rule above set forth, luiless the Liberty
bonds and notes constitute receipts and revenues of the society
subsequent to the date above mentioned, the same or the pro
ceeds thereof need not be turned over to the state treasuiy, but
if they represent receipts subsequent to said date, then the same
should be converted into cash. I suggest, however, that if such
be the ease, on account of the present money market, it might
be advisable to make some arrangement through the state, if
possible, for disposition of the Liberty bonds at the par value.
The foregoing answers Mr. Elmer's third question. I think the
foregoing also answers Mr. Elmer's fourth question.
Answering his fifth question, beg to state tliat no comment

necessarily need be made with respect thereto, in view of the
law quoted and what has just been stated.

Answering his sixth question, in which he states that in order
to stimulate the attendance at the convention, he, together with
others, acting as private individuals and not as officers of the
association, during the past ten years or more, have secured
amusements, plays and entertainments, and admission tickets
are sold to pay the expense, and after the entertainments are
over, if the parties who conducted them find that there was any
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profit after paying the expenses of the entertainment, they are
glad to turn the same over to the association and deposit them
with the state treasurer, and he inquires if there is any objection
to that proceeding.
Beg to state that what Mr. Elmer has described is purely a

private undertaking and the parties can use the proceeds for the
benefit of the association without turning the profits into the
state treasury, though if such profits are in fact paid to the as
sociation, then the association, of course, must pay the same into
the state treasury before being entitled to the appropriation
provided by law.

Another question Mr. Elmer desires answered is whether or

not such admission tickets are subject to the federal tax. Beg
to state this matter was referred, shortly after the receipt of
your letter, to the treasury department at Washington, and I
submitted to the treasury department the facts as stated by Mr.
Elmer, and the treasury department has made this ruling, which
ruling was received today, to wit:

" 'The fact'that the authority charging admissions, or receiv
ing the exclusive proceeds thereof, is one of the United States,
or a political subdivision thereof, or a municipality, or a State
or municipal institution does not make such admissions exempt
from tax. Unless exempt on some other ground, such admis
sions are taxable. * * *.'
"By further reference to the above article of the Regulations

you will note that the basis for this ruling holding admissions
the proceeds of which go to a state or a subdivision thereof tax
able is the fact that the tax is levied upon the persons paying
for admissions and not upon the party collecting the admission
charge. The amounts paid as tax become United States Govern
ment funds when paid and never belong to the party colleetini'
them.''

This answers Mr. Elmer's question on that point.
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Bonds—State Funds—PuhUc Officers—State Treasurer—Cer
tificates of indebtedness issued pursuant to act of September 24,
1917, are interest-bearing bonds of United States within mean
ing of see. 14.67, Wis. Stats.

April 24, 1920
Honorable Henry Johnson,

State Treasurer.

Sec. 14.67, Stats., provides:

"The commissioners of the public lands, by and with the ap
proval of the governor, may from time to time direct the invest
ment of so much of the money of any fund or of the income of
any fund in the state treasury, not otherwise provided for, as
they may deem advantageous to the state to so invest, in the in
terest-hearing hands of the United States, or of this state, speci
fying the amount and kind of bonds to be bought, and also direct
tlic disposal of any such bonds at any time by their written or
der, signed by them, approved by the governor, and recorded in
the office of the secretary of state; and every such investment
shall be held as a part of the fund out of which made, and the
loss or gain shall inure thereto, and a particular account thereof
be separately kept with each fund."

Your inquiry of April 23 involves the determination of
whether within the meaning of the foregoing section "certificates
of indebtedness" of the United States issued pursuant to the
act of September 24, 1917, 40 Stats, at Large 290, as amended
by the act of March 3, 1919 (6S29iii, U. S. Corap. Stats. 1919
Supp.), are " interest-bearing bonds of tlie United States,'' so that
the commissioners of the public lands may, by and with the ap
proval of the governor, direct the investment of state funds
therein.

You are advised that after careful consideration of the mat

ter, this department is of the opinion that such certificates are a
proper investment within the meaning and contemplation of the
statute quoted.

"Without endeavoring to exhaust the subject, the following,
among other considerations, require this construction.

Historically, see. 14.67 was originally adopted by ch. 340,

laws of 1876. The act then passed was entitled,

"An Act to provide for the safe keeping of public moneys,
and the investment of surplus funds."
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So far as pertinent it provided then as now for investment in
"interest bearing bonds of the United States." Tlie substance
of this enactment became see. 160, Stats. 1878, and as so num
bered continued in successive I'cvisions of the statutes until it
received its present number by eh. 622, laws of 1917.

So far as our information extends, no "bonds of the United
States," in the general and popular sense in which the.se Avords
are employed, have ever been issued that did not bear interest.
As a matter of commoji infoimiation, as a result of tlie Civil
Wai', there was outstanding in 1876 a great A'oluine of green
backs and treasury notes which did not bear interest, as well as
"government bonds," popularly so called. Had the legislature
contemplated that only such bonds as are now generally referred
to as such, were or might be classified as bonds, it would have
been wholly unneces.sary to insert the modifying words, "inter
est-bearing." It seera.s clear that in tlic mind of the legislature
all outstanding obligations of the United States, Avhether referred
to and characterized as notes or, more restrictively, bonds, were,
strictly speaking, "bonds" of the United States. In other words,
it treated "bonds" as synonymous with "obligations" of the
United States. Tlie federal statutes themselves expressly pledged
"the faith of the United States" to the payment of all the "ob
ligations of the United States not bearing interest" and of aU
the "Interest-bearing obligations of the United States" (sec.
3693, U. S. Rev. Stats., act of March 18, 1869, Barnes Federal
Code, sec. 6093). This act, as originally drawn, therefore, au
thorized investment in any "interest-bearing obligation of the
United States."

This view is confirmed by having regard to the primary
meaning of the word "bond." As was said in Duncan v. Cfiarles-
ton, 39 S. E. 265, 272:

"* * * Any indebtedness, the payment of which is se
cured by a contract under seal, is a bonded indebtedness."

The certificates of indebtedness in question come squarely
within this definition. They recite under seal that "the United
States of Amei'ica is indebted to the bearer."

"A 'bond' is an obligation in writing to pay." And see many
other definitions. I Words and Phrases (Second Series) 473.

Littlejohn V. Litllcjohn, 71 So. 448, 449 :
('* * * ijjjg 't)ond' signifies an obligation in writing

to pay a sum of money.''
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The supreme court of the LJnitod States, in the case of Board
of County Commissioners -v. Home Savings Bank, 236 U. S. 101,
235 Sup. Ct. Kep. 265, 266, aptly said:

"* * * What is true about bonds is true about certificates
of indebtedness. Indeed, it is difficult to see any distinction be
tween tlie two as they are commonly known to the business
world. The essence of each is that they contain a promise under
the seal of the corporation, to pay a certain sum to order or to
bearer."

It is true that the discussion there related to county certificates
of indebtedness but we entertain no doubt that on proper occa
sion it would give the like application, and hold that a certificate
of indebtedness of the United States was an interest-bearing

bond.

It may be noted that in Sclioonmaker v. Mitchell's Adm'r., 139
S. W. 968 (144 Ivy. 794), the court held that the notes of an
individual were devised by a testatrix who employed the word
"bonds," the court saying, p. 969:

"* * * The notes of Irvine Prather were bonds within
the ordinary meaning of the term, * •

To our mind, no aptcr definition of a certificate of indebted
ness can be given than to say that it is a government bond of
a more limited term or temporary duration than the run of such
obligations. A government bond is a generic term; a certificate
of indebtedness is a species of government bond.

The usage of congress in the federal statutes illuminates the
matter and strengthens tlie validity of the conclusion reached.
In that portion of the act of September 24, 1917, numbered as
sec. 6132, Barnes Federal Code, 40 Stats, at Large 290, we find
this language providing for convertibility of bonds:

"* * * In any ease of the issue of a scries of convertible
bonds, if a subsc(iuent series of bonds (not including United
States certificates of indebtedness, war savings certificates, and
other obligations maturing not more than five years from the
issue of such obligation.s, respectively) * *

indicating that in the absence of an express exception, congress

considered that United States certificates of ii\debtcdness would

be construed as possessing the element of convertibility by rea
son of the fact that they were "bonds."
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The same act, sec. 6133, Barnes Federal Code, provides:

"In addition to the bonds authorized by section one of this
Act the Secretary of the Treasury is authorized to borrow from
time to time, on the credit of the United States, for the purpose
of this Act and to meet public expenditures authorized by law,
such sum or sums as in his judgment may be necessary, and to
issue therefor certificates of indebtedness * *

indicating again that these certificates of indebtedness were

bonds "in addition to the bonds authorized."

The same act, see. 6135, 40 Stats, at Large 291, provides:

"None of the bonds authorized by section one, nor of the cer
tificates authorized by section five, or by section six, of this Act,
shall bear the circulation privilege."

The certificates of indebtedness themselves, as you are aware,
bear upon their face the statement: "This certificate does not

bear the circulation privilege."
In view of the fact that the revised statutes (sec. 5158, first

enacted June 3, 1864; Barnes Federal Code, see. 9189, 13 Stats,
at Large 100), have always provided that

"The term 'United States bonds,' as used throughout this
chapter, shall be construed to mean registered bonds of the
United States,"

the declaration of this section would be deemed of a peculiarly
unnecessary character, unless in contemplation of congress cer

tificates of indebtedness were in fact bonds.

Finally, we find in the act of March 3, 1919, 6829111, U. S.
Comp. Stats. (1910) Supp., the general provision authorizing

the issue of seven million dollars of notes of the United States,
and express provision made that in certain contingencies the word
bond "shall be deemed to include notes issued under this sec

tion," emphasizing the interchangeable quality of the words,
"notes," "bonds," and "certificat&s of Indebtedness."

From the foregoing review of statutory provisions and adju
dicated cases illustrative of usage of the term "bond," and by
reason of the illogical character of any other conclusion, this
department is thoroughly convinced that authority exists, as has
been stated, for the investment by the commissioners of the pub
lic lands of state funds in certificates of indebtedness of the

United States.
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Agriculture—Appropriatiom and Expenditures—Agricultural
Societies—Valid cliarge cannot be created against state funds
prior to time when appropriation tliereior becomes available.
Moneys collected as fees and paid into state treasury under

this rule may not be used to pay claims incurred prior to time
when such money is deposited in state treasury.

April 28, 1920.
Honorable Merlin Hull,

Secretary of State.
Sec. 20.61, Stats., subds. (2), (4), and (9), provide in sub

stance and effect as to the state horticultural society, the potato
growers association and the live stock breeders association, that

"all moneys received by each and every person for or in behalf
of said association shall be paid within one week after receipt
into the general fund, and are appropriated therefrom and added
to this appropriation."

Sec. 20.75, Stats., as to forestalling appropriations, declares
that

"It shall be unlawful * * * to contract or create, either
directly or indirectly, any debt or liability • ♦ * prior to an
appropriation of money by the state to pay the same, or in ex
cess of an appropriation of money by the state to pay the same."

See. 20.77, subd. (6), provides:

"No appropriation shall be available for payment of any in
debtedness incurred prior to the time as of which such appro
priation is to take effect or for any other purpase than that for
which it is made unless otherwise specifically provided by law."

The question presented is whether, in this state of the law, you
are authorized to audit accounts for payment out of receipts of
these various organizations paid into the state treasury subse
quent to the date when the account or indebtedness in question
has been attempted to be incurred.
You are advised that this department is of the opinion that

you have no authority to audit the same. The statutes them
selves seem conclusive upon this proposition. The moneys are
appropriated only after the same have been paid into the state
treasury. Consequently, the appropriation therefor does not

take effect under sec. 20.77, subd. (b), until after the moneys
have been received. Plainly, no other practicable construction
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can be adopted. Until such moneys arc actually paid into the
state treasury, the state officer, committee, institution, or other
body referred to in sec. 20.75, would have no means of knowing
whether the same would exceed the araoimt of liabilities incurred
or not.

The legislative policy as expressed in all of these statutes is
one looking toward certainty. It was never contemplated that
the matter should be left to conjecture; that an organization
might estimate that its receipts Avould exceed liabilities incurred,
and therefore hazard authorizing expenditures in expectation
that sufficient moneys would be realized. A debt or liability
sought to be contracted becomes such immediately or not at all.
There is no twilight zone of uncertainty during which its char
acter remains indeterminate.

Banks and Banking—Corporations—Trust Companies—State
Depositories—Trust companj'- maj^ not become state depository
for reason that it is not "national or state banking corporation"
within meaning of sec. 14.43 and is expressly disabled by sec.
2024—77^;, subd. (11), from receiving "deposits subject to
draft, order, or check, or payable upon demand."

April 28, 1920.

Honorable Henry Johnson,

Slate Treasurer.

A trust company may not become a state depository, for the
reason that it is not a "national or state banking corporation"
within the meaning of see. 14.43, Stats., and for the further rea
son that it is expressly disabled by sec. 2024—Ilk, subd. (11),
from receiving "deposits subject to draft, order, or check, or

payable upon demand."
Sec. 14.43 provides:

"Any national or state banking corporation which is approved
by the 'Board of Deposits,' eon.sisting of the commissioner of
public lands and the govei-nor, may, upon filing a bond as here
inafter provided, and upon tlie compliance with all other re
quirements of law, become a state depository."

As commonly understood, a trust company is not a banking

corporation. In 3 Am. & Eng. Encyc. of Law 791, it is said:
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''The distinction between a bank tnd trust company is well
defined.''

See also Dietrich v. Rollicnherger, 75 S. "W. 271.

In some jurisdictions trust companies are appointed as state
depositories, but whether this may be permitted is wholly a
question of legislative intent. As stated in Sears, Trust Com
pany Law, p. 159, it "is dependent upon the particular language
of the statutes." Our law upon the subject of state depositories
was enacted by eh. 273, laws of 1891. Then as now, it provided
for the designation only of "anj'- national or state banking cor
poration." Trust companies liad been known to the law of Wis
consin beginning with the enactment of ch. 294, laws of 1883,
which provided "for the organization of tru.st companies." See.
1791d appeared in the statutes of 1889, and was entitled "Of
Trust Companies." Ch. 263, laws of 1891 revised the existing
statutory provisions on the subject, and provided for organiza
tion "as a trust, annuity, guaranty, safe deposit, and security
company." This act was published April 21, 1891, while the
act providing for state depositories was published May 4, 1891,
less than two weeks later. Very clearly, had the legislature con
templated that trust companies might become state depositories
at tliat time, that expression would have been employed. We
think it clear that there is nothing even remotely suggestive of
an intention to include them.

The provisions as to trust companies in the statutes of 1889,
as well as in the statutes of 1898, were found in ch. 86, relating
to organization of corporations. The provisions as to banks
and banking were found in ch. 94, Stats. 1889 and 1898. It is
true that as the result of ch. 186, laws of 1909, the provisions as
to trust companies were codified and made a portion of ch. 94,
which related to banking, and the subtitle, "Trust Company
Banks," applied to trust companies. This mere change in ter
minology would not be sufficient to override the plain legislative
intent expressed in the laws of 1891. It would, in our mind,
have required some afOi'inative extension of power before trust
companies might be included among corporations qualified to
become state depositories.

The intent to negative rather than create such power is, we
think, clearly apparent. Sec. 2, ch. 273, which embodied sub
stantially the same provisions as sec. 14.44, Stats., then as now
made provision for a bond "conditioned for the payment upon
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demand" of all moneys deposited with it. Ch. 186, laws of
1909, which first employed the terminology, "trust company
banks," also created sec. 2024—Ilk, with the provision quoted
above, relative to the receipt of deposits "payable upon de
mand." Sec. 14.50, Stats., clearly contemplates that the state
treasurer may draw checks or drafts upon the state depositories.
The section of the trust company law just referred to then, as
now, provided that a trust company "shall not receive deposits
subject to draft, order or check."

Obviously, therefore, a trust company may not become a
state depository, because it may not give a good and sufficient
bond "for the payment upon demand, • * • of ♦ • ♦ mon
eys deposited" (sec. 14.44). It cannot give a bond to do some
thing which it is by law prohibited from doing. Under the
terms of sec. 14.43, it may not become a depository until it files
such bond.

PuhUc Health—Beauty Parlor Shops—State board of health
has authority to grant manager's license to applicant who has
educational and other qualifications even though applicant has
never served as apprentice or operator.

April 29, 1920.
Honorable C. A. Harper,

State Health Officer.
In yours of April 28 you ask whether the state board of health

may license an applicant as manager of a beauty parlor shop,
under ch. 605, laws of 1919, when said person has the qualifica
tions mentioned in subsec. 8, sec. 1636—30, Stats., but has
never worked either as an apprentice or operator as defined in
the act.

One of the purposes of this act is to protect the public against
inefficiency of operatoi-s practicing the cosmetic art. Subsec. 8,
B8C. 1636—30 provides:

"No person shall be licensed as a manager of any beauty par
lor shop unless such person shall have an education equivalent
to the eighth giadc in the public schools."

Subsec. 1 of said section provides:

"No person shall act as manager of or as an operator or ap
prentice in any beauty parlor .shop without first having obtained
a license so to do as provided in this section."
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Subsec. 6 of said section provides:

"Any person desiring to become a manager of a beauty parlor
shop shall make an application for a manager's license, which
application shall be accompanied by a fee of fifteen dollars.
Upon approval of such application, the state board of health
shall issue said manager's license, which shall entitle the holder
to be the manager of a beauty parlor for the period ending De
cember thirty-first next after the date of said license * *

It seems to have been the purpose of the legislature to author
ize the board of health to maintain such standards of education

and other qualifications for managers as the board in its discre

tion should decide arc for the best interests of the public. For

this reason no specific subjects were mentioned upon which exam

ination must be given. The whole matter was left to the discre
tion of the board.

It has been suggested that by reason of the provisions of sub-
sec. 9 of said section, a person could not become a manager with
out first having been an apprentice or an operator. Subsec. 9
provides:

"Apprentices shall practice for six montlis under the direction
and supervision of a licensed manager before they shaU be eligible
to be licensed as operators. Upon proof of having so practiced
and upon payment of the initial license fee, an operator's license
may be issued to such former apprentice and an operator in any
such beauty parlor shop may be licensed as a manager after hav
ing served one year as an operator under a licensed manager
and upon passing the required examination."

Keeping in mind that the principal purpose of the act is to

insure efficient service to the public, we must construe the law
to give the board the authority to license persons who have the
requisite skill and other qualifications, unless some specific inhi
bition appears in the act.
The law does not in specific terms provide that in order to

become a manager one must first be an apprentice. In other

words, the grade of practitioner designated "manager" is the
highest grade specified in the law, and the term "manager" as
used in the act denotes the highest degree of skill and efficiency
in the art. It is a fact of common knowledge that there are

schools for teaching cosmesis that maintain a very high stand
ard. Graduates from such schools are thoroughly equipped to
practice every practical phase of the art. There is nothing in
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the law to prevent the board from licensing such qualified appli
cants. The law seems to contemplate that one can reach the
point where he is qualified for tlie manager's license by either
one of at least two routes: first, by becoming an apprentice
and working under a licensed manager, then becoming an op
erator, and after serving as an operator for the required length
of time and being otherwise qualified, he may become a man
ager; second, by becoming proficient in the art through a course

of study in school or elsewhere, and thus obtaining a sufficient
knowledge of the art and practice so that, in the discretion of
the board, he is a proper person to receive a manager's license.
Your question is therefore answered in the affirmative.

Contracts—Noi'nial Schools—Puhlic Lands—Taxation—Lands

deeded to board of regents of normal schools after first Monday

in August in any year subject to taxation for that year. Taxes
should be certified to commissioners of public lands for pay
ment.

Lands leased to board of regents of normal schools not ex
empt from taxation.
Where board has contracted to pay taxes on leased lands taxes

should be paid to lessor as part of rental.

April 29, 1920.
lioNORAHLE WiLLiAM KiTTLE, Secretary,

Board of Regents of Normal Schools.

I have your letter of March 22, transmitting to me a letter

of Ecgent Clough Gates of Superior, dated March 20, relative
to certain taxes on certain lands purchased hy, and other lands
leased to, the board of regents of normal schools, together with
two copies of opinions, marked A and B, purporting to be signed
by T. L. Mclntosh, assistant corporation counsel for the city
of Superior. Regent Gates has submitted for mj' opinion two

propositions, which may be restated as follows:

1. On September 6, 1919, the said board of regents purchased
what is known as tlic Paton property, described as lot 4 of block
3 of Kalkman's addition to the city of Superior. Mr. Paton
reserved the houses on said property and has taken care of
the taxes assessed thereon. He.has not, however, paid the gen-
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eral and special improvement taxes assessed against said prop
erty. Are said taxes collectible, and can the said board of re
gents legally pay the taxes on said property?

2. On December 13, 1919, the board of regents of normal
schools leased from the Land and River Company certain lands
in connection with the normal school located in the city of Su
perior. The lease is for the term of three years, with an option
by the lessee to purchase under terms therein stated. It also

provides for the payment of an annual rental of $550, and re
quires the lessee to pay all taxes assessed and levied against the
property during said term. Is said property exempt from taxa
tion, and, if not, should the taxes be paid to the land company
as a part of the rental, or should they be paid directly to the
city?

Sec. 1038, Stats., reads in part as follows:

'' The property in this section described is exempt from taxa
tion, to wit:
" (1) That owned exclusively by the United States or by this

state; but no lands contracted to be sold by the state shall be
exempt.''

Our supreme court, in the case entitled Petition of Waitsau
Investment Co., 163 "Wis. 283, reviewed the law of this state re
lating to taxation and particularly the section and subsection
above quoted, and laid down the following rule, which I quote
from the syllabus:

'' Lands deeded to the state prior to the first Monday in Au
gust in any year arc exempt from taxation for that year;» but
lands of which the state becomes owner after that date are not

exempt for that year."

See also State v. Guaranteed Investment Co., 163 Wis. 292,
and 166 Wis. 111.

Sec. 1149fl, par. (a). Stats., reads as follows:

"It shall not be lawful for any county, city or village treas
urer to sell any lands which shall have been acquired by the
state after the taxes become a lien thereon. When such lands
shall have been returned delinquent to the county treasurer he
shall certify to the commissioners of public lands a description
thereof together with the amount of taxes charged against each
separate description. The commissioners of public lands within
ten days after the receipt of such certificate from the county
treasurer shall consider the question of whether such taxes are

15—A. G.
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just and legal, and if they so find shall order the same paid.
They shall transmit a certified copy of their order to the sec
retary of state, and upon his audit and warrant drawn upon the
state treasurer the amount of said taxes shall be paid out of the
appropriation provided for carrying out the purposes of this
section."

The supreme court of this state has often reaffirmed the rule
that statutes exempting property from taxation must be strictly
•construed and that all doubts in respect to a specified piece of
property must be resolved in favor of the taxability of the
property. Douglas Co. AgncuUural Society v. Douglas Co., 104
Wis. 429; Kaizcr v. Milwaukee, 104 "VVis. 16; State ex rel. Mil
waukee, etc. V. Anderson, 90 Wis. 550; State ex rel. Bell v. Har-
sliaw, 76 Wis, 230.
In the first case above cited the court held that subsec. (4),

see. 1038, which exempts from taxation lands "owned" and
used by any county agricultural society exclusively for fair
grounds, is not intended to exempt from taxation lands leased by
such a county agricultural society. This case is very analogous
to the facts above stated, but in addition, it appears that the
board of regents has expressly contracted, in addition to the an
nual rental, to pay the taxes to be levied on said property dur
ing the period of such lease.
From the statutes and the decisions above cited, I have reached

the conclusion that your first proposition should be answered as
follows: namely, that said taxes are collectible but that the taxes
should not be paid by the board of regents but should be ad
justed by the commissioners of public lands in the manner pre
scribed by sec. 1149a, par. (a), above quoted; and that your sec
ond proposition should be answered as follows: The said property
so leased from the land company is not exempt from taxation. As
the taxes are primarily assessed to and payable by the land com
pany, and as according to the contract the board has agreed to pay
a certain stipulated rental, together with the annual taxes, I am
of the opinion that the land company should render a bill to
the board for the amount of the taxes assessed against said prop
erty, in the same manner as it renders its bill for rentals due
under the contract.
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Optometry—Assistant optometrist, registered, has unlimited
right to practice optometry.

May 1, 1920.
Board of Examiners in Optometry,

Milwaukee, "Wisconsin.
I have your favor of April 28, in which you ask if a person

can

"simply register with us as an assistant optometrist, and then
take possession of the office of a registered optometrist, and prac
tice optometry there without let or hindrance, except that the
registered optometrist be responsible for the work turned out.'*

In reply beg to state that this question, while not decided, is re
ferred to in the opinion rendered last year and found in "VIII
Op. Atty. Gen. 660.

Sec. 1435/—35, subsec. 2, provides:

"* * * It shall be unlawful for any person to practice
optometry in this state, unless he shall first have obtained a cer
tificate of examination and of registration as herein provided and
shall file the latter or a certified copy thereof with the county
clerk of the county wherein he resides."

As I stated in my opinion referred to, the statute does not de
fine the rights of an assistant optometrist. The law is not en
tirely clear, Subsec. 7 of said section provides that the examina
tion may be taken when the person

"shall have served as assistant to a registered optometrist for
at least two years and shall have registered with said board as
an assistant optometrist at least two years before appearing for
examination."

This provision clearly contemplates that an assistant optometrist
can register and if he can register, then under the provisions of
subsec. 2 he will not be engaged unlawfully in the practice of
optometry.

The optometry law has a penal provision and therefore the
statutes must be strictly construed. The statute does not pre-
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scribe to what extent the assistant optometrist may practice, and
I know of no rule by which the extent of his practice may be

controlled. After the board has made its rules and regulations
for conducting the examinations and for the standards of pro
fessional or special qualifications and the person has registered
under such rules as an assistant optometrist, it is my opinion

that there is no limitation upon his right to practice optometry
as an assistant to a registered optometrist.

Education—School Districts—Elections—^Where at election

question of establisliing union free high school was submitted and

carried but officers of proposed district were not chosen, proper
towi and village officers may call and hold another election for
such purpose, to be called and conducted in same manner.

May 1, 1920.

Honorable C. P. Gary,

Superintendent of Public Instruction.

I have your letters of April 21, relating to the creation of a
union free high school district, embracing territory containing
an incorporated village. As I understand it, all proceedings pre
scribed by see. 40.47 were duly followed and an election was
held and a majority of the electors in the territory voting out
side of the village and a majority of the electors voting in the
village voted for the establishment of a union free high school.

Sec. 40.48, snbd. (1), reads as follows:

"The officers of a union free high school district shall be a
director, a ti'casurer and a clerk who shall have the same au
thority and be charged with the same duties and liabilities re
spectively as the officers of other free high school districts.
The term of each shall be three years, beginning with the annual
union free high school district meeting to be held the third
Monday in March, and each officer shall continue in office until
his successor shall have been chosen; provided, that at the same
election at which the proposal of establishing the district is
submitted the clerk shall be chosen for one year; the treasurer
for two years and the director for three years, but a separate
ballot box shall be provided for the election of such officers."

It appears that the officers who had charge of giving notice
of the election failed to give notice also that the officers of the



Opinions of the Attorney-General 229

district mentioned in the foregoing paragraph would be elected
at such election.

You wish to be advised in what manner the officers provided
for in see. 40.48, subd. (1), may now be chosen.

Sec. 40.47, subd. (4), prescribes the manner in which an elec
tion for the purpose of establishing a union free high school dis
trict is to be called and held. It reads as follows:

"In case the tract proposed for the union free high school
district contains an incorporated village, the petition may be
presented to any town chairman, as provided in subsection (3),
or to the president of the village. Thereupon, the official to
whom the petition is presented shall notify each chairman and
the village president of tlic receipt of such petition and shall set
a day for a meeting of said officers for the purpose of fixing
the date for holding the union free high school election. The
election for the village shall be held in the village on the same
day that the election for the territory lying outside is held.
The election for the territory lying outside the village may be
held in the village or at any other convenient place agreed upon
which shall be designated in the notice of election. The election
for the village shall be noticed and conducted and the votes can
vassed in the manner provided for village elections; and the
election for the territory lying outside the village shall be no
ticed and conducted and the votes canvassed in the manner
provided for town elections. If the outlying territory com
prises parts of two or more towns the supervisors at their first
meeting shall designate the town in which such election shall be
held and the offieera of said town shall notice, control and direct
such election."

It is my opinion that the officers to whom the original petition
for the submission of the question of the establishment of a
union free high school district was filed should notify each
chairman and the village president of the receipt of such pe
tition and should set a day for a meeting of said officers for
the purpose of fixing the date for the holding of an election to
elect officers for the proposed union free high school district.
The election for the village should then be noticed and conducted
and the votes canvassed in the manner provided for village
elections, and the election for the territory lying outside the
village should be noticed and conducted and the votes canvassed
in the manner provided for touii elections. In case the outly
ing territory comprises parts of two or more towns, the super
visors at their first meeting should designate the town in which
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such, election shall be held and the officers of said town shall
notice, control and direct such election.

The town and village officers should follow the same form of
notice and the method of procedure which they followed in call
ing and holding the election at which the question of estab
lishing a union free high school district was submitted to a vote
of the electors. When this election is held and the results of the

two elections are certified to the state superintendent and such ac
tions meet with his approval, he will then issue a certificate of the
establishment of a union free high school district as in sec. 40.47
provided.

According to sec. 40.48, snbd. (3), the time until the first an
nual meeting must be counted as the first year in determining
the term of office, so that on the last Monday in June, the day
of holding the annual free higli school district meeting, a new
clerk will have to be chosen.

Puhlie Officers—Mayor—County JBonrd Memher—Both offices
may be held by one person.

May 1, 1920.
M. J. Paul,

District Attorney,
Berlin, Wisconsin.

In your letter of April 28 you ask as to the status of a man
who has been elected to the office of supervisor and mayor of a
city and you inquire if he can sit on the county board.
I know of no reason why the same person cannot be elected

to the office of mayor and supervisor. I find nothing in the du
ties of mayor and supervisor involving incompatibility. The
statutes in prescribing the qualifications for each office in no
way forbid the holding of the two offices by the same person.

Snbsec. (3), see. 59.03 prescribes the eligibility of a person
to the office of supervisor and it provides that no county officer
or deputy of any county officer, or undersherifiF, is eligible to
the office, but a county supervisor may also be a member of the
common council of the city or of the board of trustees of the
village.

Sec. 925—249 makes members of council ineligible to any other
municipal office.
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Sec. 960, Stats., does not affect the eligibility of a person to
hold the two offices.

Sec. 61.24, Stats., makes the president of a village a trustee
and yet the president of a village is not ineligible to hold the
office of supervisor.

There being nothing in the nature of the two offices or the
duties thereof to make the positions incompatible and there be
ing no provision of the statutes prohibiting any person from
holding the two offices, the conclusion then must be that the
same person can hold the two offices if he succeeds in being
elected to the two offices.

However, your whole question might be answered much more
briefly. I have gone over the several sections of the statutes,
however, with respect to eligibility of the several offices so that
you might examine them for yourself, but it is quite immaterial
whether the two offices can be held by the same person for the
reason that if the person elected as mayor serves as a member
of the county board, he is an officer de facto and until some one
has a better right to the office than be has there is no reason
why he cannot sit on the county board as an officer de facto.

Corporatiom—Foreign Corporations—In computing fees of
foreign corporation for admission to this state value of nonpar
shares is determined according to statutory formula but cannot
be less than $10 per share.
Value of such shares must be annually redetermined, in same

manner, and, if value of then capital stock represented in this
state exceeds sum for which fees have been paid, additional
fees, measured by such excess, must be paid.

May 6, 1920.

Honorable Merlin Hull,
Secretary of State.

You ask to be advised as to my opinion of the proper admin
istration of sec. 1770&, particularly with reference to the change
recently made (ch. 213, Laws 1919), whereby that section was
extended to shares of capital stock without nominal or par
value.

At present domestic corporations are authorized to issue stock



232 Opinions of the ATTORNEY-GENERAii

of that character. The fees required for filing articles of do
mestic corporations which provide for nonpar value shares of
capital stock is a flat rate of 5^ for each such share, and without
any reference to the market or other value thereof. See. 1759&.
"When the hook value of a share of nonpar value stock is $10,
the filing fee amounts to $50 per thousand of the corporate cap
ital which is represented by the nonpar value stock.
On the other hand, there is a variable rate or sliding scale of

fees exacted from foreign corporations having nonpar value
stock, as a condition of obtaining a license to do business in Wis
consin. This feature of the law is entirely new, and was added
in 1919, and applies to an original application of a corporation
for a license to do business here, and also to the annual reports
of such a corporation while it continues in this state. Subd. (c),
subsec. 3, and subd. (d), subsec. 7, sec. 17705. Said subds. (e)
and (d) are alike in substance and nearly identical in phrase
ology. Upon application for admission to this state a foreign
corporation must file with the secretary of state a sworn state
ment of:

"(e) The amount of the capital stock paid in money, prop
erty or services, including also the number and value of shares,
if any, of capital stock issued without any nominal or par value'
The amount or value of such authorized capital stock without
nominal or par value for purpose of such statement and for the
purpose of computing filing fees under this section shall be
taken as the amount by which tlic entire property of said cor
poration shall exceed its liabilities other than such capital stock
without nominal or par value, but each share of capital stock
without nominal or par value shall be deemed to be of the value
of not less than ten dollars."

•  proportion of the capital stock of said corporationwhich IS represented in this state by its property located or to
be acquired therein and by its business to be transacted therein "
Sec. 17705, subsec. 3.

Then follows a formula for determining the part of the capital
stock in this state. That part forms the basis for figuring the
filing fees. That formula has no application when the corpora
tion has and is to have no property outside of this state and is
to do no business outside this state. In that situation the whole
of the capital stock of the foreign corporation "is represented in
this state. But whether all of the capital stock or only a part
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of it is represented here, the original filing fee is computed upon
the face of par value stock so represented, plus the value of the
nonpar stock.

The value of nonpar stock must be ascertained in the manner
directed by statute. The minimum value per share of nonpar
stock is fixed by law for the purpose of computing this fee.
Should the liabilities (other than the nonpar stock liability)
equal the entire property of the corporation and the nonpar
stock therefore has no book value, still, for the purpose of com
puting or determining the filing fee, the value of each share of
such stock is $10. But there is no absolute or fixed maximum
value for such stock. The quotient obtained by dividing the ex
cess of the entire corporate property over liabilities, other than
for nonpar stock, may be $1 or $100 or any other sum, but what
ever it be, the quotient must be taken as the value of each share
of nonpar value stock and that quotient, if it exceed $10, deter
mines the amount of the filing fee.

It seems plain that for computing that fee, a corporation which
has nonpar value shares can have no surplus or undivided
profit. The value of all the shares of stock is always equal to
the net corporate property.

This equality exists at all times, as well when the application
to enter the state is made as when an annual report is prepared.
Upon filing such report you are to ascertain, according to the
statutory formula, the amount of the capital stock represented
in this state, and if such amount is greater than the amount for
which filing fees or license fees have been paid, then an addi
tional fee is required by the statute. The sum by which the
capital stock represented in this state at the date of the report
exceeds the amount of capital stock for which fees have there
tofore been paid, is the basis for computing the additional fees
required as a condition of filing the report and continuing the
license to do business in "Wisconsin.

With reference to any future report, it is not possible to say
that the filing fee for a corporation issuing nonpar value stock
has been fully paid. Although all of its authorized capital stock
has been issued and is represented in Wisconsin and the fees
therefor have been paid, the corporation may be required, as a
condition of filing an annual report, to pay additional fees. For
the purpose of determining fees the capital stock of such a cor
poration may increase, though no additional shares be issued.
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Viewed as to liability for fees, the capital stock of such a cor
poration is never fixed or stationary but always fluctuating, as
the property and liabilities of the corporation change. In con
templation of this statute, the nonpar value stock absorbs or

takes to itself all of the property of the corporation in excess of

"its liabilities other than such capital stock without nominal or
par value."

"We may take as an illustration, a foreign corporation with
500 shares of stock of the par value of $100 per share, and 500
shares of nonpar value stock, having $50,000 of property and no
other liabilities, such corporation to have all of its property and
conduct all of its business in Wisconsin. Such nonpar value
stock has no value whatever if its worth is to be determined by

the formula before mentioned. Upon application for a license
to do business in Wisconsin it will be required to pay a fee upon
$55,000 of capital stock ($50,000 for the par value and $5,000

for the nonpar value shares). When it comes to file its annual
report, no additional fee will be required on account of additional
capital stock, so long as the shares of nonpar value stock do not

have a value of more than $10 each. However, should the cor
poration prosper and a report show these shares to be of greater
value than $10, an additional capital stock fiJ.ing fee is required.
If the corporation continues year by year to accumulate wealth,
it will have to continue to pay additional fees for additions to
its capital stock represented in Wisconsin. It is true that such
additional fees are in the nature of fees exacted on account of

undivided surplus or profits. Heretofore no such requirement
was made, but it seems to me that the statute as it now reads re
quires that to be done. The language is plain and I see no es
cape from this conclusion.

You arc advised that the $10 minimum value provision applies
both upon the original entry of the company into this state and
also to the determination of the total authorized capital stock
represented in this state for the purpose of computing the fees
required by subsec. 7, sec. 1770&
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Bonds—Contracts—Municipal Corporations—Street Improve
ments—Village may, in case of street improvements, assess bene-
fits to abutting property, issue special assessment certificates and
bonds against said property, and provide in contract that con
tractor shall receive same in payment on contract.

City may continue to levy special assessments and issue cer
tificates and bonds against benefited property, but may not pro
vide in contract for street improvements that contractor shall
accept said certificates or bonds; contractor must be paid in cash.

May 7, 1920.

Highway Commission.

Replying to your letter of May 3, 1920, you are advised that
in my opinion villages incorporated under the general law have
power to provide, in contracts for street improvements, that the
contractor shall receive special assessment certificates and bonds
in payment of the contract price. It is optional with the village
board whether this power shall be exercised or not.

" (4) "Whenever a contract is let for the construction or im
provement of streets, sidewalks, gutters or alleys, or the con
struction, laying or improvement of sewers or drains in any in
corporated village, such contract may provide that the amount
chargeable may bo paid with certificates against the lots or in
special improvement bonds, or the proceeds of the sale of such
bonds, or that payment may be in part made in certificates, part
in cash and in special improvement bonds or the proceeds
thereof, in similar manner and subject to the provisions of sec
tions 925—188 to 025—197« of the statutes. In villages where
there is no official paper the notice prescribed by section 925—191
shall be published in some newspaper published in said village,
or, if there be no such newspaper, by posting said notice in three
public places in said village." Sec. 61.41, Stats.

The reference in said subsec. (4) to "sections 925—188 to
925—197a of the statutes" has the legal effect of importing those
sections into subsec. (4). These sections are thereby made part
of the village charter for the purpose contemplated. A repeal
of these sections of the general city charter chapter would not
affect the village charter or the powers of the village board.
Flanders v. Merrimac, 48 Wis. 567, 576.

Cities -do not now possess such authority. It was taken from
them by ch. 520, laws of 1919, amending sec. 959—356, Stats.
1917, but said ch. 520 did not change the village charter. Village
street improvements may be paid for as heretofore.



236 Opinioxs of the Attorney-Generaij

Prior to the enactment of ch. 520, all cities except Milwaukee
had authority, and in many instances, were required, to provide
in contracts for street improvements that the contractor should
receive special assessment certificates and bonds in payment for
the work. Ch. 520, laws of 1919, made what was then an ex
ception to be the universal rule:

"Hereafter in all cities however incorporated, no special as-
meut certificates shall be issued to contractors for the grading
*  * * or for any other street improvement whatever, but the
contractor shall be paid in cash * * Sec. 959—35&.

This language is the broadest possible. It applies to every city
and forbids it to issue such certificates or bonds to any contrac
tor for street improvements.

Loans from Trust Application for loan authorized at
special meeting of union f?'ee high school district cannot be ap
proved where it appears tliat Jioticc of such meeting was not
published two full weeks prior thereto.

May 7, 1920.
Matt Lampert, Acting Chief Clerk,

Comnimioners of PuUic Lands.
In re: Application of union free high school of the town of

Waterville, in Pepin county, for a loan of $25,000.
This application has had the consideration of this department.

It appears from the proofs and other papers on file that the
special union free high school district meeting which authorized
this application was held on the 2d day of April, 1920.
The said meeting was called pursuant to the provisions of sec.

40.50, .subd. (4), Stats., which reads in part as follows:

"Special meetings shall be called by the clerk, or in his ab-
sense by the director or treasurer, on the written request of
twenty voters of the district. Notices speeifjdng particularly
the business to be transacted shall be posted in the manner pre
scribed for culling the annual meeting. In addition to such post
ing the notice shall be publi.slied once each week for two successive
weeks immediately prior to the time set for holding such meet
ing, in any new.spaper published in the union free high school
district. If no newspaper is published in the high school district
the publication m&y be in one newspaper published at the county
seat of the county containing the high school district."
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According to said see. 40.50, at least six days' previous notice
of the annual meeting of a union free high school district must
be given by posting notice thereof in six or more public places in
the district, one of -which shall be affixed to the outer door of
the union free high school building, if there be one in the dis
trict.

The proofs filed show tliat notices of the special school dis
trict meeting -were posted in eleven public places in the district
on the 25th or 26th day of March, 1920, and that the notice was
published in the Courier-Wedge, a newspaper published in the
city of Durand, the county seat of Pepin county, as there was
no newspaper published in said union free high school district,

"on the 25th day of March, 1920, and once in each week and
every week thereafter, for one week, that the date of the last
publication was the 1st day of April, 1920; and that said publi
cation was made once each week for two successive weeks in all."

The quoted part of the last sentence is from the affidavit of
publication made by the foreman of the printer of the Courier- •
Wedge.

The question is: Was there a sufficient publication of the no
tice, according to the requirements of the law above quoted? It
is my opinion that said notice was not published "once each
week for two successive weeks immediately prior to" the second
day of April, 1920. There were two publications, it is true, but
said publications did not cover two full weeks immediately prior
to the date of holding the meeting.

It has been repeatedly held by our supreme court in respect
to the other legal notices, such as tax sale notices, county court
notices, and sheriff's sale notices, that failure to comply with
statutes reading similarly to the one above quoted makes the pub
lication defective. I call particular attention to the ease of Eaton

V. Lyman, 33 Wis. 34, where the publication of a fax sale notice
on March 13 and weekly thereafter, for a sale to be held on April
8, was held not a compliance with the statute requiring publi
cation

"once in each week for four successive weeks prior to the sale."

Other decisions which may be cited, which clearly support

the conclusion that the notice of the special school meeting was
not published in accordance with the statute above cited, are the
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following: Chase v. Ross, 36 "Wis. 267; Mohr v. Tulip, 40 Wis.
66; Kopmeier v. O'Ncil, 47 Wis. 593, 595; Collins v. Smith, 57
Wis. 284, 287; Ward v. Walters, 63 Wis. 39, 43; Piltelkow v.
City of Milwaukee, 94 Wis. 651, 654; Fletcher v. La Crosse, 165
Wis. 446, 449.
I am unable to approve of this application, for the reason

that insufficient notice of the holding of said special meeting, as
above indicated, was given.

Corporations—Insurance—Insurance commissioner has exclu
sive supervi.sion of organization of insurance corporations and
sale of their stock or securities, pursuant to sec. 1897/; provis
ions of blue sky law have no application thereto.

May 10, 1920.
Honorable G. S. Canright, Director,

Securities Division,
Railroad Commission.

Are the promoters of a corporation proposed to be organized
under the laws of Wisconsin for the purpose of conducting the
business of insurance in several of its forms within this state sub
ject to the regulation and control of the railroad commission of
Wisconsin, as falling within the contemplation of sees. 1753—48
to 1753—68; or is the matter of supervision of the organization
of insurance corporations and the sale of their stock or secur
ities under the exclusive supervision of the commissioner of in
surance, pursuant to sec. 1897/.?

The answer to this question is dependent entirely upon the
determination of the legislative intent. To arrive at what the
legislature intended may best be accomplished by a preliminary
consideration of the statutes involved.

The evidence is persuasive that see. 1897/, which was enacted
by eh. 280, laws of 1911, was the direct antecedent of and pat
tern for tlie general securities or "blue sky" legislation now
found in the statutes above referred to. As a matter of liistory,
sec. 1897/ was enacted by reason of the incidents that had char
acterized the promotion of various imsuranee corporations, the
promotei's of one of which liad retained for promotion services
and expenses an amount so large that it partook of the nature of
a public scandal.
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This first act was entitled,

An Act to create section 1897/ of the statutes relating to the
promotion and sale of stock of insurance companies."

As originally drawn, the act did not contain the provisions of
subsec. 2»j, par. (a). These were added by ch. 287, laws of
1911, containing the express restriction to 10^ of the ̂ ount
actually paid upon subscriptions as the limit that might be paid
for promotion and sale of stock in insurance companies.

This restriction emphasizes one of the fundamental and con-
tinuing differences between the law relating to insurance or
ganizations and other corporations now under the blue sky law.
There has continuously been a definite limit upon the amount
that might be so paid. Ch. 756, laws of 1913, created sees,
1753—48 to 1753—53. Its title limited its application

"to the sale of stocks and bonds in the organization and promo
tion of certain corporations."

It was thus evident that this original act did not intend to codify
or revise aU laws upon the subject of corporate promotion and
organization; it merely declared by its title the rule in the case
of certain corporations. Sec. 1753—49, thereby created, ex
pressly excepted certain securities. The securities or stock of
insurance corporations were not excepted by this section. Sec.
1753—51 specifically provided:

"1. (a) The railroad commission shall have the supervision
and charge of all matters mentioned in this section except where
such supervision is expressly vested by law in any other or differ
ent agency of this state."

Thus it recognized that other or different agencies of the state
might have supervision and charge of matters mentioned in
the section. Subd. (b) made its terms applicable only "except
as otherwise provided by law.''
In this situation, it is very clear that there was no legislative

intent to disturb the preexisting supervision and authority that
had been vested in the commissioner of insurance. This view is
confirmed by the action of the legislature itself, which recognized
the continuing existence and validity of sec. 1897/ in the adop
tion of ch. 173, laws of 1915, which amended sfic. 1897/, subsec.
2m, par. (a) by increasing the amount that might be allowed
for promotion from 10% to 15%. In the meantime, no restric-
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tion or limitation upon the amount of promotion expenses was
found ill the general blue sky law at all. Whatever public pol
icy the legislature was seeking to effectuate by the terms of that
act it deemed sufficiently accomplished by giving publicity to
the amount of commission that might bo charged, and no affirm
ative restriction upon that amount was deemed necessary. The
insurance blue sky law, or sec. 1897/, likewise contained the other
provisions of subsec. par. (a), which required a specification
of the par value of the .shares and the prices at which shares
have been, are, or are to be sold, etc.
Prior to the enactment of ch. 674, laws of 1919, sec. 1897/

was a valid subsisting law. Did the 1919 legislature repeal the
same ?

Ch. 674 was entitled:

''An Act to repeal sections 1753—48 to 1753—53, inclusive,
and to create twenty-one new sections of the statutes to be num
bered 1753—48 to 1753—68, inclusive, relating to the preven
tion of fraud in the issuance, sale and disposition of stocks,
bonds or other securities, providing a penalty and making an
appropriation."

Sec. 1 thereof provides:

Sections 1/53—48 to 1753—53, inclusive, of the statutes are
repealed.''

Apart from this, there is no repealing clause in the act. In
this situation, the language of the supreme court in Ward v.
Smith, 166 Wis. 342, 344r-345, is so pertinent that a detailed
quotation follows:

"* * * In that situation there are a few familiar princi
ples which point the way to a correct conclusion as to whether
the later enactment was intended to supersede such section. If
the question suggested must be answered in tlie affirmative it is
upon the ground of implied repeal. Repeals of that nature are
not favored. Slate ex ret. Milivaukee v. Milwaukee E. R. d' L.
Co., 144 Wis. 386, 395, 129 N. W. 623; Madison v. Southern Wis.
R^ Co., 156 Wis. 352, 146 N. W. 492. If no purpose to repeal
the existing law by a new enactment is clearly indicated the -
court should, if possible, give effect to both. In other words, it
must not be supposed that the legislature intended, by the later
statute, to repeal the prior one, unless the last statute is so
broad in its terras and so clear and explicit in its words as to
show that it was intended to cover the whole subject and there
fore displace the prior statute. State ex rel. Marinette, T. d W.
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B. Co. V. Tomahawk Common Council, 96 "Wis. 73, 71 N. W. 86.
In the absence of some unmistakable indication to the contrary,
each chapter of the statutes should be held to prevail as to its
own subject matter and, in case of a special provision relating to
a particular matter and a later general one in its letter repug
nant thereto, the former should be held to prevail if by any
reasonable construction that result can be reached, and to that
end the special provision relating to the particular subject
should, if that can reasonably be done, be regarded as controlling
the general one. Woodhury v. Shackleford, 19 "Wis. 55; Schieve
V. State, 17 Wis. 253; State ex rel. Marinette, T. & W. R. Co.
V. Tomahawk Common Council, supra."

In the case of State ex. rel. Marinette T. & W. R. Co. v. Toma

hawk, 96 Wis. 73, 85-86, it was said:

"* * * It is well settled that repeals by implication are
not to be favored, and 'where two statutes cover, in whole or in
part, the same matter, and are not absolutely irreconcilable, the
duty of the court (no purpose to repeal being clearly expressed
or indicated) is, if possible, to give effect to both. In other
words, it must not be supposed that the legislature intended, by
a later statute, to repeal a prior one on the same subject, unless
the last statute is so broad in its terms, and so clear and ex
plicit in its words, as to show that it was intended to cover the
whole subject, and therefore to displace the prior statute.' "

In Gymnastic Association v. Milwaukee, 129 Wis. 429, 432,
it was said:

"There is, of course, a well-recognized rule of statutory con
struction to the effect that an act directed towards a special sub
ject is ordinarily preponderant over a more general act, yet that
is, at best, but a rule of construction, yielding whenever a con
trary legislative intent is reasonably apparent; and such intent
will ordinarily be inferred, first, where the later and more gen
eral act governs the whole subject to which it relates, and is
manifestly designed to embrace the entire law thereon; and, more
specific still, when the earlier statute is special only in the sense
that it applies to a single case, of which there are many in the
state, and the later statute is general in its operation and ap
plies to all such cftses, then the earlier one is deemed to be super
seded by the latter and, so far as inconsistent, to be repealed."

State ex rel. Milwaukee v. Milwaukee E. B. 4& L. Co., 144 Wis.
386, 395:

"* * * The exception, if such it may be called, is that
where the legislature legislates on a given subject, and it is mani
fest that it intended to revise and codify all existing laws and to

16—A. G.
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cover the entire subject, former acts dealing with such subject
will be deemed to have been impliedly repealed although there
is an absence of an express repealing clause.''

Applying the more definite rule herein stated, we find it

impossible to say that the legislature

"intended to revise and codify all existing laws and to cover
the entire subject"

by the enactment of eh. 674, laws of 1919. As we have seen, the
original act enacted by ch. 756, laws of 1913, clearly recognized

the continuing validity of sec. 1897/. This act contained a list
of exceptions from its provisions, numbered 1753—49, pars, (a)

to (i), inclusive. The stock of state or national banks, or trust
companies, or building and loan associations, and the securities
of public service corporations were exempted by pars, (c) and
(e), respectively.

Ch. 674, laws of 1919, contains the same list of exceptions,
with the addition thereto of others designated by letters (j) to

(o), inclusive.^ Par. (n), in addition to the exemptions pre
viously existing, provided for the exception of cooperative as
sociations, as thei'ein specified. So that, so far as enumerating
exceptions arc concerned, the intent appears to have been to ac
tually inci'ease the exceptions and therefore to narrow the appli

cation of the statute, rather than to gather in all provisions of
the law. It is true that see. 1753—51, subsec. 1, pars, (a) and
(b), were expressly repealed. The substance of par. (b) re

appears in par. (o) of the exceptions imder see. 1753—49.
Outside of the repeal of the specific provision relative to the
exception from the jurisdiction of the commission, there is there
fore no evidence of any intent to broaden the scope and appli
cation of the blue sky law. On the contrary, all the evidence
points rather to a primary intention to make the law within its

preexisting applications effective. It was not the intention to

take in new subjects for regulation, but rather to make the reg
ulation within the scope originally designed actually accomplish
the purpose thereof.
•  The provisions of- sec. 1897/ are found in ch. 89, Stats., while

the securities law is found in ch. 85. Sec. 4972, Stats., contains

the rule stated in subd. (14):

"If the provisions of different chapters of these statutes con-
fiict with or contravene each other the provisions of each chap-
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ter shall prevail as to all matters and questions growing out of
the subject matter of such chapter."

This section was under consideration in the ease of Griswold
V. NicJiols, 111 "Wis. 344, in which the rule was quoted, and it
was said, p. 346:

"This statute but states a well-established rule of construc
tion, long recognized by the courts."

In the quotation from Ward v. Smilh, above set forth, the
same rule was referred to, notwithstanding the fact that sec.
113.10 had come into existence through an enactment of the
1913 legislature. It is evident, therefore, that the court has not
treated this as a rule of construction limited to the interpreta
tion of the statutes of 1898, but that it is a general rule. "Within
its spirit, the previsions of the chapter on insurance should be
taken as governing.

In view of the foregoing considerations, this department is
unable to say that

"the last statute is so broad in its terms and so clear and ex
plicit in its words as to show that it was intended to cover the
whole subject and therefore to displace the prior statute."

The concensus of opinion among disinterested individuals con
cerned with the administration of the law appears to be that, as
a matter of sound public policy, the regulation of all matters
dealing with, the subject of insurance companies should be left
exclusively with the insurance commissioner. This consideration,
while not in any sense controlling, is in a situation where.the rule
to be applied, as in the present case, is a matter of doubt, entitled
to weight.

It is therefore the conclusion of this department that sec.
1897/ prescribes the conditions that must be complied with in
the sale of stock in insurance corporations, and that the pro
visions of the blue sky law are not applicable.
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Public Officers—Sheriff—Duties—"Necessity knows no law"
not a legal rule; may be moral rule, to be determined by cir
cumstances.

May 12, 1920.
George J. Leicht,

Acting District Attorney,
"Wausau, Wisconsin.

You state in your favor of May 10 that the sheriff of Mara
thon county had some papei-s for a feeble-minded person who
was subject to epileptic fits, that he felt it was his duty to
reach the feeble-minded person in the shortest possible time,
that in so doing he violated the speed law and that he was ar
rested by the speed officer in Wausau, charged with violating
the speed provisions of the law. You inquire whether the sheriff,
in the official discharge of his duties, has a riglit to exceed the
speed limit.

You do not state what papers the sheriff had, nor the neces
sity for reaching the feeble-minded person, nor what emergency
existed.

Sec. 1636—55 provides in part as follows:

/'* * * Any police officer of any city, county, town or
village shall be exempt from 1he provisions of said sections
1636—47 to 1636—57, inclusive, while actually in pursuit of a
criminal or attempting to apprehend a person who is violating
any of the provisions of these sections * *

This is the only exemption given to the sheriff, and unless
there was something with respect to the feeble-minded person
which penults the sheriff to come within this express exception,
I know of no rule by which the sheriff is exempt from violation
of the speed law. The provisions just quoted clearly show that
the legislature had in mind cm'taiii exemptions that should be
extended to police officers, and by inserting such exemption it
must be concluded that all other matters, so far as the legislatm;
policy is concerned, are not to be considered as exempting th(!
police officer from the penal provisions of the law. Had th<'
legislature intended to exempt the sheriff or any other policij
officer from the provisions of the law because of some emergency
to be determined by such officer, then of course the legislature
would have so expressly provided.
Emergencies often occur whereby some" particular act, from
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the very necessity of things, must be done, in order to save life.
Or property or prevent some calamity, and often must be done in
the face of some express prohibition. There is an old rule that
"Necessity knows no law," but such rule docs not appear to have
any judicial standing. Therefore, arc not matters involving
emergencies to be considered by enforcement officers in the light,
of the necessity of the occasion? And such enforcement officer,
therefore, is charged with the responsibility of determining
whether or not the call in response to an emergency involves
mitigating circumstances favorable to the person charged with
some violation of some penal provision of the statutes involving
only a misdemeanor.

If an ambulance, or for that matter, the driver of a private
car, were to find a person suffering and it appeared under all the
circumstances that in order to save the life of the person he
should be rushed at top speed to medical and surgical assist
ance, might not the enforcement officers take into consideration
that fact, and as a matter of public policy, invoke the unrecog
nized rule "Necessity knows no law"?

This does not mean, however, that I hold that extreme neces
sity or emergency releases one from prosecution for a misde
meanor, but I do state that such circumstances ought at least
to have great weight with respect to the enforcement of such
a laAV, charging only a misdemeanor. This does not mean that
the police officers are to arbitrarily determine necessities or
emergencies, but I do mean that police officers, in the exercise
of their functions, might well take into consideration an impelling
necessity or a great emergency, in determining whether or not
the public good will be served in proceeding to apprehend an
offender charged only with a misdemeanor. Judges, at least,
take such view, and mitigating circumstances often bring about
a suspension of sentence. A just and righteous public opinion,
of course, will always determine whether or not the police officer
has properly exercised his functions, and therefore the responsi
bility is a personal one upon the police officer and the prose
cuting attorney.
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Automohiles—Touring car remodeled and used as commercial
truck must pay license required for motor trucks.

May 13,1920.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

lu yours of May 3 you ask regarding the amount of license
fee required for a remodeled Ford automobile, runabout type.
You state that the remodeling consists of

"placing two large tanks on the back part thereof. These tanks
will hold fifty or sixty pounds of gasoline or oil. He uses this
cp in driving through the country and delivering gasoline and
oil to his customers."

Sec. 1636—47, subsee. 5, par. (a), provides in part:

" * * * And for the registration of each motor truck, motor
delivery wagon or passenger automobile bus as follows: If the
advertised load carrying capacity is less than twenty-one hun
dred pounds, a fee of fifteen dollars; if twenty-one hundred
pounds or more and less than fifty-one hundred poimds, a fee
of twenty dollars; if fifty-one hundred pounds or more a fee
of twenty-five dollars.''

The law classifies motor vehicles into the touring and pleasure
car tj'-pes at $10 aud the various grades of motor trucks for com
mercial use varying from $15 up to $25 depending upon the
carrying capacity. It is obvious that this ear in question has
passed out of the $10 class and has gone into the commercial
motor truck class and tlie only remaining question is which grade
of the commercial trucks it should be placed in. If its carrjdng
capacity is less than 2,100 pounds the proper fee is $15. From
your statement that the tanks hold 50 or 60 pounds, I infer that
the capacity is that which is covered by the $15 license, and you
are so advised.
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CharitaUe and P&iial Institutions—Minors—Gommitm&at to
industrial school and reformatory discussed.
Under see. 48.15 boy between 16 and 17 years of age may be

committed to industrial school.

May 15, 1920.

Honorable M. J. Tappins, Secretary,

Board of Control.
Replying to your letter of May 7, with reference to the situa

tion which arose in Sheboygan county in the matter of the
sentence of John Papendieck, a minor between the ages of 16
and 17 years, I find that the law as it stood before the attempt
to simplify hy codifying,—with the present result, provided in
sec. 4966, subsee. 1, with reference to the age for industrial
school commitments was as follows:

"Any male child under the age of sixteen * • * convicted
of a criminal offense may, in the discretion of the judge or
istratc before whom the case is tried, be committed to one of the
industrial schools of this state in.stead of to the state prison,
•  *

The law then provided, sec. 4966, subsee. 2:

"The courts of record of this state may, in their discretion
commit to the Wisconsin industrial school for boys, any male
child * * * hetivcen the ages of eight and sixteen years, who,
upon complaint and due proof, * * *•"
The 1917 statutes before the codification and amendment of

1919 ])rovided in sec. 4944c:

"Male persons who belong to one of the following classes may
be committed to the reformatory: First. Persons convicted the
first time of a felony, * * * and who when so convicted were
not over thirty years of age, and not under sixteen years of
age * * *■"

It will be noted that the maximum age here was thirty years
and the minimum sixteen years and that the commitment to in
dustrial schools above referred to covered all those under six
teen thus making a complete plan for commitment to the two
institutions, the dividing line between the two being the sixteen-
year point.

It seems to have been the intent of the legislature in the codi
fication and amendment acts of 1919 to change this dividing line
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from the sixteen- to the seventeen-year point. In other words,

it seems to have been the legislative intent to so shape tlie law
as to permit commitment of boys between sixteen and seventeen

years of age to the industrial school rather than to the reform
atory.

To accomplish this purpose a part of two legislative acts was
involved. Ch. 349, laws of 1919, has to do with the change in
age of persons that might be committed to the reformatory.
Sec. 4944c above quoted from was renumbered and revised to
read sec. 54.02, subd. (1):

"Male persons not less than seventeen nor more than thirty,
*  • * of the following classes, may, in the discretion of the
court, be sentenced and committed, respectively, to the said re
formatory * *

This, it will be noted, is in keeping with the general plan of
increasing the age requirement from sixteen to seventeen for

commitment to the reformatory.
Turning now to cli. 614, laws of 1919, we find the correspond

ing legislative attempt to increase the age requirement for com
mitment to the industrial school from sixteen to seventeen years.
Sec. 4966 is renumbered and amended and now found in see.

48.15 as follows:

"(1) Any male child under the age of sixteen * * • con
victed of a criminal offense may, in the discretion of the judge
or magistrate * * * be committed to one of the industrial
schools of this state • « *,"

Subsec. 2, sec. 4966, Stats. 1917, was amended to read:

" (2) The courts of record of this state may, in their discre
tion commit to one of the iiidvstrial schools of this state any male
child between the ayes of eight and seventeen years, or any fe
male child under the age of eighteen, * *

The italicized portion of subd. (2) last above quoted is new
matter written in by the 1919 legislature.

It is quite obvious that it was the intent of the legislature to
so shape the law that boys between sixteen and seventeen years
might be sentenced to an industrial school rather than to the
reformatory as they were formerly. The necessary change was
made in every place except in subd. (1), sec. 48.15. The only
conclusion that can fairly be arrived at is that omitting to
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change the word sixteen to seventeen in snbd. (1), sec. 48.15
was a legislative oversight
It must be assumed that the legislature intended to have a

comprehensive plan rather than to omit boys between sixteen
and seventeen years. The changes were made throughout ex
cept in the one instance.

Inasmuch as subd. (2), sec. 48.15 provides that courts of rec
ord may commit an^' male child between the ages of eight and
seventeen to an industrial school, we must conclude that it was

the intent of the legislature to permit courts to commit any
male child under the age of sixteen to an industrial school
where such child has been convicted of a criminal offense.

I am of the opinion that under the statutes cited the court
could properly commit a boy between sixteen and seventeen
years of age to the industrial school.
I believe, if this matter were presented to the supreme court,

that under well settled rules of construction, that court would
give very favorable consideration to the views herein outlined.

Banks and Banking—Building and Loan Associations—Trans
action described does not violate statute requiring license for
selling foreign exchange nor banking law.

May 19,1920.

Honorable Marshall Cousins,

Commissioner of Banking.

You inquire in your letter of May 10 whether a person who
is engaged in the business of buying and selling money issued
by foreign governments and exchanging such money for United
States money is required to take out a license, the same as a
person engaged in the sale of foreign exchange, as required in
sec. 2014—200; and if in my opinion the business described does
not require the taking out of a license, then, you state, the ques
tion arises whether such person engaged in that business is tres
passing upon the powers reserved by law to duly incorporated
banks.

Under sec. 2014—200 it is provided:

"No person, firm or corporation, other than a bank, trust
company, life insurance company, express company, telegraph
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company, or a domestic corporation with a paid up capital stock
of not less than one million dollars receiving moneys for trans
mission through its regularly authorized agencies, shall engage
in the business of transmitting money to foreign countries, or
of receiving money on deposit to be transmitted to foreign coun
tries, without first having obtained a certificate of authority to
transact such business from the commissioner of banking."

The party of which you speak is not engaged in the business
of transmitting money to foreign countries, or of receiving money
on deposit to be transmitted to foreign countries. In a broad
sense, it is true that he is receiving money and is also sending
it to foreign countries, but it is not sent there as the money of
some other party; if he does transmit money to foreign coun
tries, it is his own money, and it would seem that the statutory
provision is not intended to cover such a case.
As to whether the person engaged in such business is tres

passing upon the powers reserved by law for banking institu
tions, it is necessary to turn to the statute which defines banking.

Sec. 2024—78Z provides:

"The soliciting, receiving, or accepting of money or its equiv
alent on deposit as a regular basiness by any person, copartner
ship, association, or corporation, shall be deemed to be doing
a banking business, whether such deposit is made subject to check
or is evidenced by a certificate of deposit, a pass book, a note,
a receipt, or other writing, provided that nothing herein shaU
apply to or include money left with an agent, pending invest
ment in real estate or securities for or on account of his princi
pal."

The party in question does not come within the letter or the
spirit of this law. It may be true, as suggested by you, that
there is opportunity for an unscrupulous person engaged in this
business, to take advantage of a foreigner and obtain an unrea
sonable profit by the transaction, and that some regulation is
advisable, but this is a matter for the legislature to deal with.
If there is an evil to be remedied, it is for the legislature to do it.
The statute as it reads now does not cover such transactions.
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Criminal Law—Marriage—Polygamy—Polygamy must
prosecuted where second marriage took place.
One who cohabits with another under marriage vow not guilty

of adultery if consort was already married at time of second
marriage; after being informed lack of knowledge can no longer
be pleaded.

May 19, 1920.

Alvin B. Peterson,

District Attorney,

Prairie du Chien, Wisconsin.
In your letter of May 13 you state that a resident of Soldiers

Grove made complaint that his wife and a certain unmarried
man committed the crime of adultery at a hotel in the village
of Wauzeka, Crawford county, on the 29th day of April, 1920.
At the preliminary hearing the husband by his oral testimony
proved the marriage to his wife, that no divorce proceeding had
ever been instituted and that she was still his laAvful wife. The

state then presented the evidence of the hotel proprietor, who
introduced his register, showing the registration of the parties
at the hotel as man and wife, and that they stayed at the hotel
a period of one day, occupying Room No. 1. Both of the de
fendants took the stand and swore that they were married at

Rockford, Illinois, on April 28, 1920, and also produced a mai*-
riage certificate showing the marriage, and they admitted that
they had occupied a room at the hotel at Wauzeka and cohabi-
tated as man and wife.

You inquire whether this woman may be prosecuted for polyg
amy, under sec. 4577, in Crawford county, or whether the ac
tion should be brought in the county where the city of Rock-
ford is located; also whether the unmarried defendant can be
prosecuted, under sec. 4576, for adultery, in this coimty, if he
was not aware that the defendant, A B , had a lawful
husband at the time of the marriage; also whether he would be
guilty, after preliminary hearing and after having been in
formed that his supposed wife had a foi-mer husband, if he per
sisted in cohabitatiug and living with the defendant as his wife.
Polygamy must be prosecuted in the county or place where

the second marriage took place. See I Op. Atty. Gen. 168, citing
Gise V. Comm., 81 Pa. St. 428, and Walls v. State, 32 Ark. 565.
It follows that the woman cannot be prosecuted for polygamy

in Crawford county.
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In 2 C. J. 16, the follo^ving rule is stated:

"Where, * * * , a marriage is void by reason of the fact
that one of the parties thereto has a consort living, and the other
is ignorant of that fact, the party who is without Icnowledge of
the polygamous nature of the marriage does not, by sexual in
tercourse \Vitli the supposed husband or wife after the marriage
and before such knowledge is obtained, become guilty of adul
tery; • •

See also State v. Culsliall, 14 S. E. 107 (N. C.); State v.
Audctte, 81 Vt. 400, 18 L. R. A. (N. S.) 527, and note; Vaughan
V. State, 83 Ala. 55; Banks v. State, 96 Ala. 78.
I am therefore constrained to hold that the unmarried de

fendant cannot be prosecuted for adultery, and having been in
formed of the fact at the preliminary hearing that the woman
he married has another husband, he can no longer plead lack of
knowledge, and if he persists in living with her as his wife, he
may be prosecuted thereafter.

Appi'opriations and Expenditures—Live Stock—Under sec.
20.17, subd. (27), hides not included in tenn "live stock."

May 24, 1920.
Board of Control.

In your letter of May 17 you ask wlielhcr or not proceeds from
the sale of hides of cattle slaughtered at state institutions can
properly be put into the revolving fund for the purchase of
"new live stock" for said institutions.

Sec. 20.17, subd. (27), provides:

"There is appropriated • * *
<(« « •

"(27) From time to time, sums equal in amount to the re
ceipts from the sale of live stock, and paid into the general fund,
to be used as a revolving appropriation, for the purchase of new
live stock; * *

It is apparent from a reading of this section that any of the
proceeds from the by-products of live stock are not included in
this provision. A hide is a by-product not included within the
tenn "live stock."

You are therefore advised that the proceeds from the sale
of hides should not be placed in the live stock revolving fund.
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Criminal Law—Uapc—Man 21 years old cannot be convicted
under sec. 4382 for having carnal knowledge of female 17 years

old.

May 24, 1920.

M. J. Paul,

DisMct Attorney,
Berlin, Wisconsin.

In your letter of May 22 you refer me to sec. 4382, and you

inquire whether, under that section, a man twenty-one years
of age may be prosecuted for having intercourse with a girl
seventeen years of age.

In an official opinion rendered by my predecessor, VII Op.
Atty. Gen. 521, it was held that a man thirty-eight years of age
cannot be convicted, under sec. 4382, for having carnal knowledge
of a female seventeen years old.
For the reasons there given, your question must be answered

in the negative. I see no reasons for changing the ruling made
in that opinion.

Ajypropriations and Expenditures—PuMic I'rinting—Maps—
Duty of printing board to order printing of railroad maps men
tioned in subd. (13a), sec. 35.84.
Maps to be distributed by superintendent of public property

and charged to appropriation to highway commission.

May 28, 1920.
Railroad Commission.

In your letter of May 14 you call attention to the provisions
of subd. (2), see. 35.31, Stats., making it the duty of the railroad
commission to purchase a stone or metal plate for the printing
of a railroad map of the state, and to subds. (13) and (13a),
sec. 35.84, providing for the distribution of maps printed there
from. You also refer to subd. (5), sec. 20.49, relating to a
.$25,000 appropriation to the state highway commission, for
carrying out the purposes of said subd. (13a), sec. 35.84, and

to a change made by the legislature of 1919 in said subd. (13),
sec. 35.84, by which the provisions for the distribution of rail
road maps upon the requisition of members of the legislature
are eliminated.
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You wish to know upon whom devolves the duty of ordering
the railroad maps for distribution as provided in subd. (13a),
sec. 35.84, to be paid for out of the appropriation to the state
highway commission, provided for in said subd. (5), sec. 20.49.
As stated in your letter, subd. (2), sec. 35.31 requires the

railroad commission to purchase, in the manner therein pre
scribed, a stone or metal plate for the printing of a railroad
map of the state, and further requires that said commission pre
sent to the printing board a requisition for the printing of rail
road maps of the kind therein described, as required for dis
tribution under subd. (13), sec. 35.84.

Sec. 20.51, subd. (3), makes an appropriation of not to ex
ceed $15,000 to the railroad commission for the expenses in
curred in printing the "Wisconsin railroad map, including the
cost of the stone.

Subd. (13a), sec. 35.84 reads as follows;

"To each member of the legislature at each replar session
thereof, one hundred highway wall maps of Wisconsin, one
hundred highway pocket maps of Wisconsin, and one hundred
mounted railroad wall maps of Wisconsin.

Sec. 20.49, subd. (5), makes an appropriation of not to ex
ceed $25,000 for carrying out the provisions of subd. (13a), sec.
35.84, above quoted.

Subd. (13a), sec. 35.84 entitles each member of the legislature,
among other things, to one hundred mounted railroad wall maps
of Wisconsin, and these wall maps must be provided for. The
duly of ordering and distributing said wall maps does not seem
to be charged, by any provision of law that I can discover, to
either the railroad commission or to the highway commission.
However, I call attention to the provisions of sec. 35.03, which
reads in part as follows:

"The printing board is empowered and required:
<(* * •

"(4) To issue orders for any other public printing required
by law, except printing of the first, fifth, sixth and seventh
classes;

I also call attention to the first two lines of sec. 35.84, in con
nection with subd. (13a), above quoted, which lines read as fol
lows:
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"Immediately after the receipt of public printing by the su
perintendent of public property he shall make distribution there
from as follows.''

Your attention is also called to the provisions of subsee. (16),
see. 35.92, which reads as follows:

"The cost of carriage charges in the distribution of public
printing as provided in sections 35.82 and 35.84 shall be charged
to the appropriation for the state officer, department, board,
commission or other body charged with the cost of such print
ing."

As the railroad wall map specified in subd. (13a), sec. 35.84
is printing required by law, and as the duty of making requisi
tion therefor has not been imposed upon other officers or boards
of the state, it is clearly the duty of the printing board to issue

orders for the printing of said wall maps, and the duty of the
superintendent of public property to make distribution of such
wall maps when printed, the same to be charged to the appropria
tion made to the highway commission under the provisions of
subd. (5), sec. 20.49.

Insurance—Under subds. (c) and (d), subsec. 2, sec. 1897c,
Stats., mutual insurance company cannot issue policies limiting
liabilitj'- of members of such company unless it has surplus re

quired by said subd. (d).*

[March 4, 1920.]
HONOR^iBLE F. W. KuUASTA,

Deputy Commissioner of Insurance.
I have examined and return herewith the verified copy of

amendments to the articles of organization of the Company
of Milwaukee.

One of such amendments is the following:

"Resolved that the Articles of Organization of this company
be amended by adding thereto the follo^ving: That the total as-
se.ssments which might be levied against any member during the
life of any policy .shall not exceed three times the annual pre
mium, disregarding the reduction made for three years or other
term insurance."

•See opinion following.
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Subsec. 2, see. 1897c, Stats., provides:

''The articles of a mutual insurance company, subject to the
condition that the same be expressed in every policy, may limit:

< (« * *

"(c) The liability of members, which liability shall be the
annual premium or a specified number of times the annual
premium subject, however, to the provisions of subdivision (d)
of this subsection.
"(d) No mutual fire, casualty or marine insurance company

licensed to transact business in this state shall issue a non-as
sessable policy unless it has a surplus equal to tlic sum of the
capital and surplus requii-cd of a stock company to begin to trans
act the same kind of business or equal to twenty per cent of its
premium income during the preceding year, whichever is the
greater, and provided further that it shall cease the issue of such
policies when its surplus falls below that sum. No such com
pany shall issue a non-assessable policy until its policy form and
plan of operation is submitted to and approved by the com
missioner of insurance." Ch. 101, Laws 1919, effective April 26,
1919.

I do not know of any other provisions under which mutual
insurance companies incorporated under the laws of this state

are authorized to limit the liability of its members. The very
term "mutual" seems to me to imply that the members of. the
company bind themselves to share proportionately the losses of

those "who are members of the mutual scheme of insurance.

Under the well known maxim "Expressio unius, exclusio alter-

ius"—the statement or inclusion of one thing excludes all others

—the express statement of this one limitation would exclude the

right to include others. It will be noted that under subd. (c)
the liability of member's can be limited only subject to the pro
visions of subd. (d). It is true that subd. (d) refers to a non
assessable policy, but in view of the context it seems very clear

to me that the legislature had in mind the kind of a policy pro
vided for by subd. (c). That is, it seems to me that in speak
ing of a nonassessable policy the legislature meant a policy in
which the liability of the member was limited to the annual
premium or a specified number of times the annual premium
under the provisions of subd. (c). The legislature has very
properly, as it seems to me, provided that such policy cannot be

issued until the company has a surplus as provided by that
subdivision.

The statute nowhere requires that this provision or any ref-
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erence to it be included in the articles of incorporation, but
nevertheless, in order that those becoming members of the com
pany may not be misled it seems to me that the articles should
contain some reference to the provisions of this subdivision, be

cause the company cannot legally limit its liability until it has
the required surplus. In my opinion the insurance commissioner
ought not to approve any articles or amendments to articles pro
viding for the limiting of the liability of members of a mutual
insurance company unless such articles or the amendments
thereto call attention to the provisions of subd. (d).
For this reason I am returning these amendments without my

approval.

Insurance—Ambiguity in subsec. 2, see. 1897c, Stats., dis

cussed.

May 28, 1920.

Honorable Platt Whitman,
Commmioner of Insurance.

After a hearing at which were present yourself and four or

five persons interested in mutual insurance companies, other
than town rautuals, I advised that I would supplement my opin
ion of March 4,* render to your deputy, with respect to amend
ments to the articles of organization of insurance companies or

ganized under sees. 1897a, 1897& and 1897c, Stats.
Those present urged that the construction given to subsec. 2,

sec. 1897c, on March 4, will greatly hamper mutual insurance
companies in their competition with stock companies, and if such
construction were maintained to be the law, that substantially
all such mutual companies will be required to entirely change
their mode of transacting business or violate the law, and that
great injury will be done such mutual companies. They also
contended, and with some force, that the words "nonassessable
policy," used in subd. (d) of said subsection, should be con
strued according to the usual and ordinary meaning of those
words as used by insurance companies and as undei*stood by in
surance companies, and it is contended that a nonassessable pol-

*Page 255 of this volume.

17—A. G.
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icy is one having a fixed and definite premium, where the policy
holder is not liable for any additional premium or assessment.
They contend that subd. (c) of said subsection classifies mu

tual insurance companies into two classes: namely, (1) that
class where the liability of the membership is limited to one an
nual premium; and (2) that class where the liability of the mem
bership is a specified number of times the annual premium.
There is some force to their contention, and it may be that

subsec. 2 may be construed as they contend. Ch. 101, laws of
1919, embodying the provisions of said subsec. 2, quoted in my
letter of March 4, is not entirely clear, and in fact the provision

is indefinite and the meaning uncertain. This places the mutual
insurance companies in a very unsatisfactory position, and in
volves the administrative officers of the state functioning under
indefinite, uncertain and ambiguous provisions of the statute.
Subd. (d) seems to have been written without any regard to the
provisions of subd. (c), and therein lies the ambiguity and un
certainty.

This department is not the court of last resort, and whatever
construction may be given to such uncertain, indefinite and am
biguous provisions will afford the insurance companies no pro
tection.

However, you assure me that mutual insurance companies,

where the liability of the membership is a number of times the
annual premium, are and will be financially sound, and that the
policy holders under such limited liability policies ̂ viU be amply

protected against insolvency. It must be understood, however,
that where the liability of the membership is a specified number
of times the annual premium, such "number of times tlie annual
premium'' cannot be taken as one annual premium plus the frac
tion of an annual premium, but must be the number of times

the entire premium.

I am not prepared, however, to say with any feeling of cer
tainty that the construction given in my letter of March 4 is not
the correct one. The construction impliedly made herein may
be the correct construction, and may be taken as the construc
tion that wiU be placed upon subsec. 2, sec. 1897c, so that where

the liability of membership is fixed at one annual premium, then
in such case, such companies must have the surplus provided for

in subd. (d), and as to those where the liability of membership is
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limited to a specified number of times the annual premium, such
number of times the annual premium must be the full annual
premium and not aliquot parts thereof, and if the articles so
provide, then such company will be classified as not being within
the provisions of subd. (d).
However, permit me to suggest that at the next regular meet

ing of the legislature, the attention of the legislature should be
called to the indefinite and uncertain provisions of the law with
respect to mutual insurance companies, and that the law should
be amended, to the end that the administrative ofScers may en
tertain no doubt as to what the law is.

M
'U

>>3

ovVi--;
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Public Officers—Sheriff—One who was elected sheriff but re
signed before end of term may be candidate for term following
that for which he had previously been elected.

June 8, 1920.

E. E. Brindley,

Distinct Attorney,

Richland Center, "Wisconsin.

In your recent letter you write that Mr. G. W. Miller was
elected sheriff of Richland county, Wisconsin, in November, 1918,
and took his office in January, 1919; that in December, 1919,
Mr. Miller resigned from the office of sheriff of Richland county
and Frank Spry was appointed by the governor to take his place
for the unexpired term.

You refer to my recent opinion, dated March 25, 1920,* to the
district attorney of Green county. In that opinion I stated that
I believed that one in Mr. Spry's position could be a candidate,
as he had not held a full term of office, but also stated that the
law was unsettled, and until the supreme court had passed upon
the question, there was doubt as to the correct construction to be
placed upon our constitutional provision. Since that time our
supreme court has rendered a decision to the effect that one ap
pointed to the office of sheriff to fill out an unexpired term was
ineligible to succeed himself in such office.

You inquire:

"In case the supreme court decides that Mr. Spry cannot, be
a candidate for election to the office this fall, would that render
Mr. G. W. Miller eligible to be a candidate for the office of sheriff
commencing in Januaiy, 1921?"

In the opinion rendered by the supreme court in the case of
State ex rel. Kmitson v. Johnson (not yet reported), the court
came to the following conclusion:

•Page 139 of this volume.
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"We therefore hold that the ineligibility declared in the lan
guage just above quoted to be upon him who is, at the time of
the general election just preceding the new term, filling the office
of sheriff for the then present term whether he has been elected
to such specific term or appointed to fill out and complete such
term."

Under this decision it would seem that Mr. Miller would not

succeed himself. Mr. Spry is the sheriff of Richlaud county at

the present time and under this decision is ineligible to succeed
himself in that office. Mr. Miller would not succeed himself if

he were elected for the two-year terra beginning in Januaiy.

Fish and Game—Bounties—^Wolves which died in Vilas park

zoo but were not directly killed, not witliin purview of statute
granting bounties for killing wolves.

June 8, 1920.

Honorable IMerlin Hull,

Secretary of State.

In your letter of June 7 you state that some time ago two
young men dug out a wolf den and captured eight wolves in this
county; that they brought the wolves to Madison, and the presi
dent of the Park and Pleasure Drive Association took them to
Vilas park for the zoo; that after taking them out there three
of the cubs died. These young men -are now attempting to col
lect bounty from the county and state on the three cubs that
died, as they claim they allowed them to be killed by letting them
go to the park authorities. You state that the affidavit they
made out states that they personally killed or caused to be killed.
They have secured the certificate provided by sec. 29.60, (subd.
2), and have presented it to the county clerk, who has refused
to pay the county bounty unless our department pronounces it
a proper compliance wdth the law. You inquire whether in my
opinion you have the right to pay bounty on the three dead cubs
in question.

Under the facts stated by you I do not believe that there is any
bounty due, either by the county or the state, to these young
men. It cannot be said that they did not harbor the wolves, and



262 Opinions of the Attorney-General

the statute expressly requires them to state that they did not in
any way harbor the said animals. As I understand the facts
the wolves died and were not killed. In order to secure the
bounty strict compliance with the statute is necessary; no favorit
ism can be shown in any waj'. While it was very commendable
that these wolves should have been turned over to the Madison
zoo and not killed, it is not contemplated by the statute that a
bounty should be paid in such cases. Had the legislature in
tended to pay bounty in such cases, it would have been an easy
matter to say so. It is my opinion that the yoimg men have
no ground within the provisions of this statute, and your ques
tion must therefore be answered in the negative.

Bridges and Highways—In ascertaining value of lot under
subd. (d), subsec. 1, sec. ISlIm—3 improvements thereon are to
be excluded.

June 9, 1920.
Highway Commission.

Under date of June 8,1920, you ask for a construction of subd.
(d), subsec. 1, sec. 1317m—3 and more particularly of the word
"lots."

The statute provides that only such portions of the county
system of prospective state highways in cities shall be entitled
to state aid which have

"an average valuation of less than ten dollars per front foot for
the lots of one hundred and twenty feet in depth on each side."

In an opinion rendered October 30, 1917, this department
held that the words "average valuation" referred to the value
of the land alone as distinguished from improvements thereon
and that the word "lots" referred to the naked land and ex
cepted the improvements that might exist, VI Op. Atty Gen
712.

Though there may be doubt as to the legislative intent, the
reasoning of that opinion seems fairly satisfactory and the
practice, having probably been thereby settled, should be ad
hered to. Certainly there is no sufficient reason apparent at this
time for a contrary ruling. If that construction is not correct
the matter should be righted by legislative act.

!i^i:
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Bridges and Highways—Maximum chargeable by county to
municipality for emergency construction under subsee. 8, see.
1317, 2-i^/o of entire cost.

June 9, 1920.

Orrin H. Larrabee,

Distnct Attorney,

Cliippcwa Falls, Wisconsin.

By letter of May 25, 1920, you ask whether the maximum that
a county board may assess against a village under the provisions
of par. (d), subsec. 8, sec. 1317, Stats., is 24 per cent or 40 per
cent of the entire cost of the construction or reconstruction of the
bridge.

It is my opinion that the maximum is 24 per cent of the.cost
of the structure. ̂

Said subsec. 8, par. (d), makes provision for emergency con
struction or repair of bridges and culverts on the state trunk
highway system.

•  s county board may assess not more than forty

per cent of the county's share bf the cost of any such construc
tion or reconstruction against the municipality in which the
same shall lie, provided that where such construction or recon
struction shall lie within more than one municipality, such assess
ment shall be borne by them jointly in proportion of their
assessed valuations.''

It is noticed at once that the real question is: What is the
"county's share of the cost"?

"• * * The state's share of the cost of all bridges and cul
verts constructed or reconstructed under this subsection shall be
forty per cent, provided that the state's share of such cost shall
not exceed one-half of the state aid allotted to the county for the
succeeding year." Sec. 1317, subsec. 8, par. (d).

Were it not for the proviso the language would be perfectly
clear and its meaning unmistakable. The proviso is not to be
taken literally but is to be read in the light of what follows. Later
in the same paragraph of the statute it is provided that not more
than one-half of the state allotment of aid to the county the suc

ceeding year shall be devoted to the emergency construction.
Any deficiency in the state contribution the succeeding year to
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its share, that is to say, 40 per cent of the cost, must be made
up by the county, but it is also provided that the county

"may recover such deficit from the first one-half of the county's
allotment of state aid for succeeding years until the whole of such
deficit is recovered."

The deficit here spoken of must be the dift'erence between 40 per
cent of the cost of the structure and one-half of the state aid

allotted to the county for the year succeeding that in which the
construction occurred. So it seems to me fairly plain that this
paragraph of the statutes sustains the thought that the state's
share is 40 per cent and that the county will ultimately derive
that portion of the cost from the state. The fact that the state's

share may be contributed in installments through one or more
succeeding years does not change the meaning of the words "the
state's share of the cost.''

Once the conclusion is readied that the state's share of the
cost is 40 per cent, it necessarily follows that the county's share
is 60 per cent of the cost and on this last named portion the per
centage of cost chargeable to the municipality is to be computed.
You submit the further question of whetlier or not the county

has a right to assess the municipality prior to the receipt by the
county of the state allotment for the succeeding year. This
question doubtless ai-ises from uncertainty as to what is meant by
the state's share or the county's share. If the county's share
actually depended upon the amount of money actually received
from the state and available for this emergency work, the deter
mination of the maximum of the municipality's liability would
have to be deferred until the allotment of state aid had been

made.

Having concluded that the liability of the municipality docs
not depend upon the amount allotted by the state the succeeding
year, no reason appears why the county should defer making the
assessment against the village. You are advised that it may be
made as soon as the cost of the work is determined.
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Banks and Banking—Kach and all stockholders of state bank
must sign declaration to pay debts and liabilities of bank.

June 14, 1920.

Honorable Marshall Cousins,

Commissioner of Banking.

On May 17 you submitted to this department a letter stating
that a certain state bank in Wisconsin desires to file with you

a declaration in writing signed by only part of the stockholders
of said hank; that it appears tliat the stockholdei-s not signing
the declaration do not reside in the municipality where said bank

is located.

With your letter you have submitted for my examination what
appears to be the original declaration so tendered to you and you
desire my opinion as to whether the same is in proper form and
whether this instrument will protect the depositors of said bank.

Sec. 2024—51, Stats., reads as follows:

"Tlie stockholders of any bank organized under the provisions
of this chapter may file with the commissioner of banking a
declaration in writing, signed by each and all of them and by
them acknowledged, consenting and agreeing to hold themselves
individually responsible for all the debts, demands and liabilities
of said bank. Upon application therefor the commissioner of
banking shall make and certify a copy of said declaration whicn
shall be received in evidence and have the same effect as the orig
inal declaration would have if produced in evidence and duly
proved."

The declaration submitted is in'the nature of a statutory bond
or undertaking and to be binding it should substantially comply
as to terms, conditions and execution, with the requirements ')£
the act pursuant to which it is given. This seems to be the gen
eral statement of the rule. See 5 Cyc. 747.

The supreme court of Oregon, in the case of MaVieur Co. v.
Carter, 52 Ore. 616, 626, defined a statutory undertaking in the
folloAving language:

•  • A statutory undertaking is not a common-law
recognizance or bond. It is simply a statutory contract to pay
money under certain conditions: * • • To be enforceable it
must have been, taken in substantial compliance with the terms of
the statute authorizing it, and if not so taken, it cannot be en-
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forced as a common law undertalring, * • * and the sure
ties are entitled to stand on their contract according to its terms
•  • « "

The section above quoted does not seem to have had the con

struction either of auy of our courts or of this department. The
legislature very explicitly requires that such a declaration shall
be in writing and be

"signed by each and all of them and by them acknowledged,
consenting and agreeing to hold themselves individually respon
sible for ail debts, demands and liabilities of said bank."

Unless a declaration is so executed it cannot be said to comply
substantially with the language of this section as to execution.
Each stockholder has a right to assume that each and all of his

fellow stockholders in said bank are going to sign the instrument.
There is nothing in the instrument submitted which indicates

that the stockholders whose signatures are attached did so know
ing that the other stockholders in said bank were to be omitted

or relieved from the liability imposed by this section.
"While it is my opinion that the declaration is in due form, I

am satisfied that it has not been executed in accordance with the
letter and spirit of the section referred to.

Counties—Ptihlic Officers—District Attoi'ney—District attor
ney should not prosecute ease which arises out of facts in civil
action in which he appeared as attorney for either party.

Circuit court should appoint prosecutor under sec. 59.44.

June 15, 1920.
L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.
In your communication of June 7 you state that in a civil

trial in the circuit court of your county two persons committed
perjury; that a motion was made and a new trial granted on the
grounds of the false testimony given by these two witnesses;
that the firm of which you are a member were the attorneys for
the plaintiff in the civil action which is now pending; that the
evidence given by the two witnesses who perjured themselves
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was held by the court to be material; that it is, however, but a

portiou of the evidence in the civil action and the plaintiff's case

does not depend entirely upon the perjured facts; that one of

the persons committing the perjury was the defendant in the
action and the other was his principal witness.

You inquire wliether you have the right, as district attor
ney of your county, under sec. 59.49, Stats., to prosecute the
party who committed perjury in this ease in which you are inter

ested, or whether the circuit court should appoint a special
prosecutor under sec. 59.44.

Said sec. 59.49 provides as follows:

"No district attorney shall receive any fee or reward from or
on behalf of any prosecutor or other individual for services in
any prosecution or business to which it shall be his official duty
to attend; nor be concerned as attorney or counsel for either
party, other than for the state or county, in any civil action
depending upon the same state of facts upon which any criminal
prosecution commenced but undetermined shall depend; nor
shall any district attorney while in office be eligible to or hold
any judicial office whatever, nor shall any person who shall have
acted as district attorney, assistant district attorney, or special
district attorney at the time of the arrest, examination, or indict
ment of any person charged with crime, and who was at such
time such official of the county where the crime charged was com
mitted, thereafter appear for, or defend such person against the
crime charged in such complaint, information or indictment."

Under this, section you are prohibited to

"be concerned as attorney or counsel for either party, other than
for the state or bounty, in any civil action depending upon the
same state of facts upon which any criminal prosecution com
menced but undetermined shall depend."

The civil action is still pending and you are the attorney of

record for the plaintiff. I believe it would be improper for you

to act as prosecuting attorney in the criminal prosecution against
the said parties.

In such a ease the court is authorized, under sec. 59.44, to

appoint a person to act as district attorney, for you have acted
as attorney for a party accused in relation to the matter of which
the accused stands charged and for which he is to be tried.
The language used by our court in the case of Coon v. Metzler,

161 Wis. 328, is here apropos. The court said, p. 334;
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"We cannot close this opinion without remarking on the inad-
visability, almost amounting to impropriety, of the district attor
ney acting as attorney to recover civil damages arising from a
supposed criminal act.
"In such matters the prosecuting attorney of the state cannot

serve two masters. Justice is liis sole client, and any private
retainer which in any way tends to sway his judgment or distort
his vision as to the character of the act should be sedulously
avoided.

"The distinction between civil and criminal liability is apt
to be much confused in the lay mind, as well as the distinction
between an attorney's acts in his capacity as a public prosecutor
of crime and his acts as a private attorney. The code of ethics
of the district attorney in all such matters cannot too closely
follow the ethics of the bench; indeed, his duties are gwast-judi-
cial in tlieir nature."

You are therefore advised that it is my opinion that you should

not act as district attorney in said prosecution.

Bridges and Highways—Drainage Districts—Liability of coun
ties and towns to reconstruct bridges over natural water courses
in cases where bridges have become too small to accommodate in

creased flow resulting from artificial drainage, discussed.

June 15, 1920.

Frank A. Jackson,

District Attorney,

Colby, Wisconsin.

By letter of June 5, 1920, you ask to be advised relative to the

action which your county should take following the notice of
drainage commissioners. The drainage district law (sec. 1379—
10a to 1370—40) is involved.

On September 30,1919, the drainage commissioners gave writ
ten notice to the county clerk that the House bridge, which spans
a "natural w*ater course, or draught," is insufficient to permit the
prompt passage of water across the public highway at the point
in question. This notice purports to be in accordance with sec.

1379—31ii. The in.suffieiency of the bridge is due to the added

volume of flow created by a drainage ditch.
It appears from your letter that the bridge wis built long ago
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by the county, and "stands on a state aid road, but not on a
county trunk line highway."

"Section 1379—31w. 1. Whenever any embankment, grade,
culvert or bridge # * * built or maintained by any person
or corporation across any natural watercourse or natural draw
so obstructs such watercourse or draw that waters therein are set
back or diverted upon lands in any district, such person or cor
poration shall so enlarge the waterway through such embank
ment, grade, culvert or bridge and the approaches thereof that
it will not set back or divert such waters upon lands in such dis
trict. ''

Subsequent subsections provide for the enforcement of the pro
visions of subsec. 1. The ordinary meaning of the language of
subsec. 1 does not embrace a town or county, for the manifest
reason that a town or county is not a corporation, but the word

"corporation," as used in the drainage district law, is defined
to include

"counties, towns, cities, villages, other drainage districts, and all
other drainage corporations." Sec. 1379—10b.

This statutory construction is of course binding, and we must

therefore concede that sec. 1379—31i4 does apply to such towns

and counties as come within the terms of the statute.

It will be noted that the statute relates to "natural water

courses and natural draws," and inferentially the statute may be
said to contemplate a natui'al flow. It may well be doubted that
the legislature intended that where the natural watercourse was
bridged in such a way as not to interfere with the natural flow,
but where through the digging of extensive ditches and the arti
ficial drainage of large areas the flow of the stream is so greatly
increased that it is obstructed by the bridge, the expense of a
larger bridge, which really is for the benefit of the drainage dis
trict, should be cast upon the general public. The general
scheme of the drainage district law seems to be to east upon the
drainage district the original cost of adjusting public highways
to the changed conditions and limiting the public expense to the
maintenance or repair of the new bridges and culverts and grades
which the drainage development necessitated. Such is the effect
of sec. 1379—31?n. This last named section deals with instances

where the ditches actually intersect existing highways, or where
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sucli ditehea are enlarged. This section does not directly affect
the case in hand, for the reason that no drainage ditch actually

crosses the highway.

You are therefore advised that it is my opinion that neither

sec. 1379—31)rt nor sec. 1379—31w applies to this case. I will

say, however, that I do not feel very certain that sec. 1379—31?i

does not apply, and for that reason I will consider for a moment

what the result would be to the county if the last named section

should be hold applicable.

You state that this bridge is on a ''state aid road," and I infer
therefrom that it is a highway covered by the provisions of sees.

1317m—1 to 1317m—15. That system of highways is designated

by the statute as the ''county system of prospective state high
ways." Sec. 1317jn—3, subsec. 1, subd. (a). When any portion
of said system of highways has been improved in the manner

indicated hy the statute and accepted by the state highway com
mission or is so adopted by the county board, such portion be

comes "a state highway." Sec. 1317m—7, subsec. 8.

"All state highways lieretofore or hereafter constructed under
the provisions of sections 1317m—1 to 1317m—15, inclusive, of
the statutes, shall be maintained at the expense of the county in
which they lie, • • *." Sec. 1317m—7, subsec. 9.

The duty of keeping the county system of prospective stale
highways in repair rests upon the town in which the highways
are situated until such time as the various portions of the system
become state highways. Sec. 1317m—4, subsec. 6.

It docs not appear from your letter whether the highway where

the bridge in question is located is a state highway or merely
an unimproved portion of the county system of prospective state

highways. If it is a state highway and the public is required
to enlarge the bridge, the expense thereof would be upon the
county, but if it is not a state aid road and such public obliga
tion exists, the duty is that of the town.
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Dog Licenses—Under sec. 1623 every dog not licensed on
July 1, 1920, must have license 60 days after lie becomes six

months old.

June 15, 1920.

C. J. Smith,

District Attorney,

Viroqua, Wisconsin.

In your letter of June 5 you refer me to see. 1623, Wis. Stats.,
whicli concerns the licensing of dogs. You state that the license

period under this section begins July 1,1920, and that it further

aijpears from the reading that any person owning a dog that is
over six months old must, before June 30 of this year, pay the

license, and if the dog becomes six months old after the first of
July he is not liable to taxation until June of next year. You
inquire whether this is the right interpretation that should be
given to this section, especially in view of sec. 1626, which pro
vides that this shall be paid into the county treasury at the end
of each month.

Said see. 1623 provides:

"1. Every owner of a dog more than six months of age
•  • * shall annually, before the thirtieth day of June, obtain
a license therefor, and shall pay for such license three dollars
for each male dog, and five dollars for each female dog; • • •
"2. The license year shall commence on the first day of July

and end on the thirtieth day of the following June. The first
license period shall begin July 1, 1920. Every owner of a dog
for which a license is required shall make application for such
license before the beginning of the license year. The o\vner of
any dog which shall become six months of age shall within sixty
days thereafter apply for and obtain a license in the manner
liercin prescribed and the fee therefor shall be the same as for a
fuU year. All licenses shall terminate on the thirtieth day of
June of the license year for which issued. • •

You will observe that under the language used in this statute

it is, required of every owner of a dog to make application for and
obtain a license within sixty days after the dog becomes six
months old. A dog that becomes of age after July 1 is therefore
required to be licensed by the oAvner within sixty days after the
dog becomes six months of age. There is no room for the con
struction that a dog which is not of age on June 30 may go with
out a license until July 1 of next year.
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Taxation—Soldiers' Bontcs Tax—Recoveri/ of Illegal Taxes—

Illegal soldiers' bonus tax may be recovered from political unit

which collected it.

When such tax is refunded, reimbursement is obtained by tak

ing credit from county, and county from state in next tax settle

ment.

No recovery can be had of tax voluntarily paid.

June 15, 1920.
Tax Commission.

You have submitted the following questions:

''1. Can an illegal soldiers' bonus surtax be lawfully recovered
under sec. 1164, Stats., from the tOAvn, city, or village that col
lected the same?

"2. If so, is the town, city, or village entitled to a credit for
the amount so refunded in the next annual settlement with the
county, and in turn is the county entitled to a credit for such
amount in its corresponding settlement with the state under par.
2 of said sec. 1164?
"3. Can such taxes be recovered or remitted in eases where

they were paid voluntarily or not paid under protest in cases
where the illegality was not discovered previous to payment?"

I am of the opinion that questions 1 and 2 should be answered

"yes." That construction of sec. 1164 does no violence to the

language of the statute and is in harmony with the general
scheme for refund of illegal taxes. The other alternative would

5eave the person who has paid an illegal surtax without any
remedy save an appeal to the mercy of the legislature; and it
would compel the taxpayer who was being coerced into paying
such a tax to resort to a suit in equity to arrest collection.

Sec. 1164 empowers the taxpayer to go for redress to the
local authority which made the illegal exaction. That is only
fair and reasonable. The one who took the money should return
it. A taxpayer should not be forced to go to a distant place or
to a higher official to recover what was wrongfully taken from
him.

The fact that the surtax all goes to the state does not intro
duce any new principle. A part of the normal tax belongs to
the state, and yet the town must repay all illegal income taxes
it has collected. The town acts for the state in collecting 10%
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of the normal income taxes and all of the surtax and can as well

act for the state in refunding the one as the other when repay

ment is due.

Question 3 is answered in the negative, upon the authority
of State ex rel. Marshall & Ilsley Bank v. Leuch, City Clerk, 155
Wis. 499, and the earlier decisions of the supreme court.

Insurance—"Inventory and Iron Safe Clause" referred to
is not inconsistent with standard fire insurance policy-

June 15, 1920.

Honor.vble PliVtt Whitman,

Comynissioner of Insurance.

In your letter of June 2 you state that the present underwrit
ing rules of the majority of the fire insurance companies operat
ing in this state require that the following "Inventory and
Iron Safe" clause be attached to certain policies:

"Inventory and Iron Safe Clause
(Requirement to Keep Books and Inventory)

"It being optional with the assured and the assured having
elected to accept an Inventory and Iron Safe Clause in this policy
in consideration of a reduced rate of premium, it is made a con
dition of this insurance; (1) That the assured under this policy
shall take an inventory of the stock and other personal property
hereby insured at least once every 12 months during the term of
this policy, and unless such inventory has been taken within one
year prior to the date of this policy, one shall be taken in detail
within thirty (30) days thereafter; (2) That the assured shall
keep a set of books showing a complete record of business trans
acted including all purchases and sales both for cash and credit;
(3) That the assured shall keep such books and inventory se
curely locked in a fireproof safe at night, and at all times when
the store mentioned in the ̂ vithin policy is not actually open for
business, or in some secure place not exposed to a fire which
would destroy the building where such business is carried on;
(4) That in ease of loss the assured shall produce such books and
last inventory."

You state that it is your contention that this clause is incon
sistent with the provisions of lines 130 to 133 inclusive, and lines
153 to 158 inclusive of the standard fire insurance policy.

18—A. G.
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That portion of the standard policy referred to by you pro
vides :

"The insured shall « • * furnish a complete inventory
of the destroyed, damaged and undamaged property, stating the

.. ■ quantity and cost of each article and the amount claimed thcre-
on; * * * and, as often as may be reasonably required,
shall produce for examination all books of account, bills, invoices,

^  and other vouchers, or certified copies thereof, if originals be
.' lost, at such reasonable time and place as may be designated by

^  this Company or its representative, and shall permit extracts
and copies thereof to be made."

'

y. ■ I can see nothing inconsistent with these provisions in the
;  clause referred to by you. It simply makes additional requirc-
"  ments to be complied with by the assured in case of loss, and In

*  , addition thereto the assured would also be required to comply
?' with the provisions of the standard policy form.

Insurance—"Reduced Rate Coinsurance Clause" submitted

docs not conflict with sec. 1943a, Stats.
"Three-Fourths Limitation Clause" submitted does not con

flict with sec. 1943a, Stats.

June 15, 1920.
Honorable Platt Whitman,

Commissioner of hisuraiice.
In your letter of June 2 you state that a question has been

raised as to whether the following clause complies with the
provisions of see. 1943a.

"Reduced Rate Co-insurance Clause
- "It beiiig optional \\ith the assured and the assured having
elected to accept a Co-insurance Clause in this policy in con
sideration of the rate at which this policy is written, it is ex
pressly stipulated and made a condition of this contract, that
this company shall be held liable for no greater proportion of
any loss than the amount hereby insured bears to % of
the actual cash value of the property described herein at the
time when such lo.ss shall happen; but if the total insurance
upon such property exceeds — % at the time of such loss,
then tliis Company shall only be liable for the proportion which
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the sum hereby insured bears to such total insurance, not ex
ceeding the actual amount of loss to the property insured.
'"If this policy be divided into two or more items, the foregoing

conditions shall apply to each item separately."

You state that it is your contention that this clause should be
amended to read:

"It being optional with the assured, and the assured having
elected to accept a coinsurance clause in this policy in considera
tion of the reduced rate, etc."

You state that while this is a rather technical correction, it

is important, inasmuch as sec. 19A3a requires that a reduced rate
must be given for the attachment of a coinsurance clause and
further provides that the rate for insurance with and without
coinsurance shall be sijecifled in each policy.

You further state tliat at the present time, on certain classes
of rislcs, rates without coinsurance are not quoted and that you
believe that a policy issued with a coinsurance clause attached,
which does not contain the rate with and without coinsurance,
makes the coinsurance clause null and void, as there can be no
method of determining whether or not a rate has been reduced;
that inserting the word "reduced" in the clause would make it
mandatory for the company to show that a reduction in rate has
been made.

Sec. 1943a provides:

"Except as otherwise provided by law, no fire insurance com
pany shall issue any policy in this state containing any provision
limiting the aiiiouiit to be paid in case of loss below the actual
cash value of the property, if within the amount for which the
premium is paid, unless, at the option of the insured, a reduced
rate shall be given for the use of a coinsurance clause ma'de a part
of the policy. The rate for the insurance, with and without
the coinsurance clause, shall be specified upon every policy. Any
company may, by so providing in the policy, distribute the totju
insurance in the manner and upon as many items as specified
therein, or limit the amount recoverable upon any single
item, article, or animal to an amount not exceeding the cost there
of, or to an amount specified in the policy. Any company, offi
cer, or agent violating any pro"\dsion of this section shall be sub
ject to the penalty provided in section 1941—65."
I cannot see that it is either important or necessary that the

clause referred to by you be amended so as to state that the
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coiiisui'auce clause was accepted in consideration of the reduced

rate. The clause referred to does state that the coinsurance

clause is accepted in consideration of the rate at wliieh the policy

is written. In addition to that, under the terras of see. IDdSti,
the rate for the insurance, both with and without the coinsurance

clause, must be specified upon the policy. "When this provision
is complied with it will show very plainly that the policy was
written at a reduced rate. Inserting the word "reduced" in

the clause would no more make it mandatory for the company

to show that a reduction in rate had been made than does the

law itself. I do not see that the clause quoted is inconsistent

with sec. 1943(j, and in ray opinion the amendment suggested by

j»ou is not important.

You also state that in connection with the clause heretofore

referred to, your attention has been called to the use of the fol
lowing clause:

"Three-fourths Limitation Clause

(This Clause Applies to Stocks Only)

"It being optional with the assured and the assured having
elected to accept the Three-Fourths Limitation Clause in this
policy in consideration of a reduced rate of premium, the assured
hereby agrees, that in the event of loss, this company shall not
be liable for an amount greater than three-fourths of the actual
cash value of the property covered by this policy at the time of
such loss, and in case of other insurance, whether policies are
concurrent or not, then for only its pro rata proportion of such
three-fourths value.
"Total insurance permitted is hereby limited to three-fourths

of the cash value of the property covered and to be eoncuremt
herewith.

"If this policy be divided into two or, more items, the fore
going conditions shall apply to each item separately."

You state that while this clause is not a coinsurance clause

in a strict sense of the word, it is attached to policies under the

provisions of see. 1943jct; that in the use of this clause it might
be a question as to whether or not the policy is voided in case
the assured carried insui-ance in an amount greater than 75 per

cent of the value; and that my opinion is desired as to whether

or not the above clause complies with the statutes or whether

the following clause, which you state has been passed on by the
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supreme court and by this department, should be used in this
state:

"At the option of the assured, and in consideration of the
reduced rate of premium charged for this policy, permission is
hereby granted for other insurance to an amount including this
policy, aggregating not to exceed 75% of the actual cash value
of the property, provided, however, that if at the time of the
fire the total insurance on the property shall exceed said 75%,
this policy shall thereby become void only in proportion of such
excess to such total insurance.
"If this policy be divided into two or more items, the fore

going conditions shall apply to each item separately."

You do not state when this department passed upon this lat

ter clause, nor where the opinion of the supreme court passing
upon it is to be found. However, I am assuming that those mat
ters are not particularly important to the question that you are
asking.

Either of these clauses complies with the provisions of sec.
1943a, or, rather neither of them is inconsistent with that sec
tion. In either case the policy should contain the regular rate
for the insurance and the reduced rate at which the policy is

being written.

The clause that you state is being used would probably be suf
ficient to void the insurance if the total amount of insurance
being carried was in excess of three-fourths of the cash value
of the property covered. Certainly it gives room for that con
tention. The other clause, the one that you state has been passed
on by the supreme court and this department, is not open to
such a construction. The question of which of these clauses
should be used is not a question of law but rather a question of
policy, and that is something that should not be passed upon
by this department.
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Insurance—*'Work and Materials Clause" submitted is not

waiver of that portion of standard policy referred to in opinion.

June 15, 1920.
Honorable Platt Whitman,

Commissioner of Insurance.
In your letter of June 2 you state that a question has been

raised as to whether or not this clause

"Work and Materials Clause

"Permission granted for use of the premises as is usual or
incidental in the business of (Insert na^ne of assured), and to
keep and use all articles and materials usual or incidental to
said business in such quantities as the exigencies of the business
require," - < •

constitutes an agreement in writing as contemplated in the
Wisconsin standard fire insurance policy, waiving the provi
sions of lines 38, 39, 40, 44^51 inclusive.
The standard policy adopted by this state pursuant to the

provisions of sec. 1941a;, Stats., in the lines referred to by you,
provides:

"Unless otherwise provided by agreement in writing added
hereto this Company shall not be liable for loss or damage oeeur-
riiig
.  <<* * «

"(b) while the hazard is increased by any means within the
control or knowledge of the insured; or

<<« * *

" (d) while illuminating gas or vapor is generated on the de
scribed pi'cmises; or while (any usage or custom to the contrary
notwithstanding) there is kept, used or allowed on the described
])remises fireworks, Greek fire, phosphorus, explosives, benzine,
piKoline, naplitha or any other petroleum product of greater
inJammability than kerosene oil, gunpowder exceeding twenty-
five pounds, or kerosene oil exceeding five barrels; * *

It is very doubtful if the clause submitted by you is such an
agreement as is contemplated by the quoted portion of the stand-
ai'd policy foimi. Certainly the proposed clause would leave the
way open to a great deal of litigation as to just how far it could

be considered an agreement in writing waiving these provisions
of the standard policy. In my opipion it is a form that ought
not to be approved by you, and I am quite strongly inclined
to think that it is a clause that would not protect the assured.
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Taxation—Equalization—County board in making equalized
valuation under sec. 1073 slxould include as taxable property
in any city, town or village railroad terminal properties wbicli
are separately assessed.

June 16, 1920.
Tax Commission.

June 2, 1920, you submitted this question: Should a county
board, in equalizing the values of the several taxing districts for
llie apportionment of state and county taxes, include in the valu
ation of any such district railroad docks and other terminal prop
erties?

Such property is separately valued by you—sec. 1211—8,
subd. (4),—and the tax represented thereby and collected by the
state is paid to the district in which the terminal property is
situated. See. 1211—29.

It has been the practice to include such property. Omitting
it from the equalization has the effect of exempting the local
disti'ict to that extent from state and county taxes, notwithstand
ing the fact that such property has, in effect, paid a state and

comity tax to the city, town or village where it is located. See.

1211—29.

The county board is commanded to annually •

''determine and assess the relative value of all the taxable prop
erty in each town, city and villaac which collects taxes inde
pendently in their county." Sec. 1073.

This valuation made by the county board forms the basis for

the apportioning of state and county taxes to the local districts

(see. 1076, Stats.). Therefore the question really resolves itself

into whether or not such terminal facilities are "taxable property
in each town, city and village" where located. They are not

only "taxable property in" the town, city or village, but they

are actually taxed for the benefit of the city, tovm or village.
The ad valorem taxes levied on such terminal properties belong
to the city, town or village.

"• • • These funds ai-e not in any true sense state funds,
but simply funds belonging to the city of Superior [Ashlandl
which have been collected by the state as a matter of a conven
ience in the administration of the tax, laws and are temporarily
held by the state treasurer as custodian only for the city and
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are to be turned over to the owner upon proper demand." State
ex rel. Superior v. Donald, 163 Wis. 626, 628.

You are advised that it is my opinion that the question should

be answered in the affirmative. Railroad terminal properties

should be considered and treated as part of the taxable property
within the local district where situated when the county board

determines the equalized values of the several taxing districts.

Indigent, Insane, etc.—Municipality giving relief to inmate
in one of its institutions who at time of receiving such relief
was owner of property may sue for and collect value of same
against such person or his estate.

. June 17, 1920.

T. P. Abel,

District Attorney,

Sparta, "Wisconsin.

In your letter of May 20 you call attention to the fact that sec.
604g, Stats. 1917, was repealed by sec. 11, ch. 345, laws of 1910,
and that sec. 12 of said chapter amended and renumbered sec.

1505a, which is now known as sec. 49.10, Stats.
You desire an opinion upon the following statement of facts,

as quoted from your letter:

" ' A' has been an inmate of a county asylum for fifteen years,
and during that time has had no property of his own and has
been supported and maintained entirely at county expense at
such asylum. On January 15, 1920, 'A' received an inheritance
as an heir of his deceased sister of approximately $5,000 hi.s
sister having died intestate, unmarried, June 8, 1919. 'A' has
no wife nor children, and no parents dependent upon him for
support. Under our present law, is the estate of 'A' liable for
support and maintenance either during the entire time that he
has been an inmate of such asylum, or for any portion of such
time?"

Sec. 49.10 reads in part as follows:

"If any person who has received any relief, support, or main
tenance at public charge, under this chapter or as an inmate
of any state or municipal institution, was at the time of receiving
such relief, support, or maintenance the owner of property, the
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authorities charged with the care of the poor of the municipality,
or the board in charge of the institution, chargeable with such
relief, support, or maintenance may sue for and collect the value
of the same against such, person and against his estate. In any
sucli action or proceeding the statutes of limitation shall not be
pleaded in defense; but the court may, in its discretion, refuse
to render judgment or allow the claim in favor of the claimant
in any case where a parent, wife, or child is dependent on such
property for future support."

Subsec. 1, sec. 604g, Stats. 1917, used to read as follows:

"The property and-estate of any insane person kept in any
state or county hospital or county asylum or kept by any county
at its charge and the property and estate of any deceased person
who shall have been a patient of such hospital or asylum shall be
liable for the continuing and past support, maintenance of such
person or patient and chargeable for the payment thereof."

The legislature repealed the foregoing section and, after mak
ing certain amendments to sec. 1505a and renumbering it 49.10,
made it apply not solely to poor persons but to inmates of all
state and municipal institutions. Where, under sec. 604q, the
property and estate of any insane person "was declared liable for
the continuing and past support and maintenance of such a per
son, under sec. 49.10, he may only be held liable if at the time
of receiving any relief, support or maintenance he was the owner

of property.
According to your statement of facts, "A" was not the owner

of property prior to January 15, 1920, he having on that date
come into the possession of an inheritance of about $5,000 as an
heir of his deceased sister. Under the terms of sec. 49.10, "A"

is only liable for any relief, support or maintenance at public
charge as an inmate of the county asylum from the time he be
came the owner of property. In other words, he is not liable for
any relief, support or maintenance furnished to him in said
county asylum prior to January 15, 1920, but is liable for any
relief, support or maintenance received by him since said date.

Tliis conclusion results from a construction of the statute and

does not depend upon authority. If any common law liability
attached to the person or estate of an insane person for his sup- , ,
port or maintenance while in a state institution under legal com-
mitmcnt, it has been abrogated by the statute here in question. ^
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and we must follow its language in determining the liability of
any person coming within its purview. See Richardson v. SUies-

ser, 125 Wis. 66; Elkey u. Seymour, 169 Wis. 223; 22 Cyc. 1176,

as to liability of insane person's estate; 30 Cyc. 1138, as to lia
bility of pauper's estate.

Fish and Game—Under sec. 29.05, subd. (6), conservation
warden has right to board and enter boats in outlying waters,

in apprehension of violators of game laws.

June 18, 1920.
WiLLARD E. GaEDE",

District Attorney,
Sturgeon Bay, Wisconsin.

Replying to your inquiry of June 7, in regard to the right of

a conservation warden to board boats in outlying waters, you are

advised as follows:

Sec. 29.05, subd. (6)^ provides in part:

*  • Any such officer may, with or without warrant,
open, enter and examine all buildings, camps, vessels or boats in
inland or outlying waters, wagons, automobiles or other vehicles,
*  * • and places where he has reason to believe that wild ani
mals, taken or held in violation of this eliapter, are to be found;
but no dwelling house oi' sealed railroad cai-s shall be searched
for the above purposes without a warrant."

I am satisfied, from an examination of the powers given to

the conservation commission, that they have statuary authority
to enter upon any boat or other craft, whether in ihland or out

lying waters.
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Counties—Taxation—Income Taxes—When income tax is

limited by sec. lOSTwi-—23 to 2% of etiualizcd value of municipal
ity, valuation referred to is that of year of tax levy.
Where income tax is collected by county treasurer such penalty

belongs to county.
Where income tax is collected by suit of county no part of

expenses incurred by city in feeing lawyer to look after its in
terests in suit may be paid by county.

June 18, 1920.
Charles F. Morris,

District Atiomiey,
Washburn, Wisconsin.

May 28,1920, you asked to be advised as to the proper division
between Bayfield county and Bayfield city of the proceeds of the
judgment recovered by the county against Frank Boutin for
income taxes. In 1917 an income tax of $31,875.58 was assessed
against Boutin, then a resident of the city of Bayfield. He re
fused to pay the tax and it was returned delinquent. Suit was
brought by the county treasurer to collect said tax, and judg
ment was recovered April 10, 1919, and was paid March 1, 1920.

The amount paid was $39,552.54 and included the original tax,
the 2% penalty and 1% a month from January 1, 1918, to the
date of the verdict, taxable costs, and interest on the judgment.
November, 1917, the eoUnty board, pursuant to sec. 1073, fixed

the value of the taxable property in the city of Bayfield at
$944,054, and in November, 1919, fixed the same at $1,008,937.
The problem for solution is the proper division to be made be

tween the county and the city and the questions involved may be

stated thus:

1. Whicli equalized valuation is to be taken as the basis for

determining the city's share of the tax proper?
2. What portion of the 2% penalty provided by sec. 1090 and

what part of the interest and other items in the judgment belong
to the city? o

3. Is the county liable for any portion of the expenses in
curred by the city in feeing an attorney for services in the litiga
tion and, if not liable, cq,n the county board authorize the pay-

ment of such expenses?
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1. Income taxes collected in cash are divided as follows:

*  • Ten per cent to the state, twenty per cent to the
county, and the balance to the town, city or village in which the
tax was assessed, levied and collected, except that when such
balance exceeds two per cent of the equalized value of such town,
city or village under section 1073, such excess shall be paid to
the county to be distributed and paid to the several towns, cities
and villages of the county, according to the school population
therein," Sec. 1087»i—23.

It is my opinion that the "equalized value" meant by this

statute is the one made the year that the tax is levied. Had the

tax been paid to the city treasurer while the roll was yet in his

hands, it is perfectly apparent that the equalized value of 1917

must have been used and it would have been used without ques
tion. It is entirely reasonable to assume that the legislature

intended that the valuation used should antedate the earliest pos

sible payment of the tax, and it is unreasonable to hold that the

legislature intended a postponement of the tax would shift the

basis for dividing it. Whether the tax be paid promptly or
otherwise, the same equalized valuation is to be used. I enter
tain no doubt that the equalized valuation of 1917 forms the

basi.s for computing the city's share of the tax proper.

2. The '2% penalty in question is authorized and disposed of

under sees. 1090, 1112, 1144 and 1087m—22, Stats. Subd. (4),
sec. 1087m.—22" declares:

'' All laws not in conflict with the provisions of this act, relat
ing to the assessment, coUeetion and payment of taxes on per
sonal property, the correction of errors in assessment and tax
rolls, the compromise or cancellation of illegal taxes and the
refund of moneys paid thereon, shall be applicable to the income
tax herein provided for; • * •."

Sec. 1090 authorizes the imposition of a penalty or collection
fee as follows:

"Taxes not paid before the first day of February shall be sub-
.iect to a penalty of two per cent on the amount of the tax, which
penalty shall be collected and paid into the treasury by the town,
city or village treasurer."

If the city treasurer had collected the tax and such penalty,

the entire penalty would have belonged to the city. That much,



Opinions op the Attorney-Genebal 285

doubtless, tbe city concedes, and the entire penalty in that event
would go to the city as a fee for having collected the tax. But
liaviiig failed to collect this tax, the city treasurer returned it
delinquent, and with it the penalty.

"If the treasurer shall be unable to collect any taxes men
tioned in the tax roll annexed to his warrant within the time pre
scribed by law he shall make out a statement of the taxes so
remaining unpaid, including the two p&r cent penalty provided
by section mo. * * Sec. 1112.

Provisions for the collection of delinquent personal property

and income taxes by the county treasurer are found in sees. 1126

to 1129. In addition thereto, this very specific provision as to
the penalty:

"The two per cent penalty prescribed by section 1090 on the
delinquent tax list returned by the treasurer of any town, city
or incorporated village to the county treasurer shall be collected
by the county treasurer in the same manner as other delinquent
taxes are collected and paid into the county treasury for the use
of the county.'' See. 1144.

From the statutes before referred to and quoted from, it seems

quite plain that the county treasurer, having collected this de
linquent income tax, is bound to retain the entire penalty for the

use of the county. No part of that penalty belongs to the city.
The only other statute which has been found that has any bear
ing upon the question is subd. (3), see. 1114. That subdivision
may have no application to this case, for the reason that delin
quent income taxes are retunied to the county treasurer without
any division or apportionment. Subd. (5), sec. 1087w—22, and
sec. 1087)a—23. But if said subd. (3) has any bearing, it does

not support the contention that the city is entitled to any portion
of the 2% penalty. It is there provided that payment shall be
made to the city when the delinquent taxes

"exclusive of the penalty provided by section 1090, exceed the
sum then due the county for unpaid county taxes."

Again, there is this specific provision as to delinquent income
taxes:

"• • * The county treasurer shall account for and pay all
delinquent taxes thereafter collected by him, upon the basis
hereinbefore provided, to the state treasurer, and to the several
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town, city and village treasurers entitled thereto quarterly there
after." See. 1087m—23.

It is my opinion that interest should be apportioned to the
state, county and city according to their respective shares of the

original tax. The interest belongs to the owner of the principal
on which the interest is computed.

"Interest is the compensation allowed by law, or fixed by the
parties, for the use or forbearance of money, or as damages for
its detention." 22 Cyc. 1469.

Iutere.st is merely an incident to the principal debt or money
obligation and is drawn thereto and forms part of it. 22 Cyc.
1570.

3. The city of Bayfield employed an attorney to represent its
interests in the suit brought by the county for the collection of

the tax in question. No proceedings were taken by the county
or any of its boards or officers authorizing the city to incur any
expense in connection with the prosecution of the suit. It is my
opinion that the city, like the state, pays its own attorney in this
matter, and that neither of them can make any charge against

the county or is entitled to have the county stand any portion of
such expense for legal services. If the county must pay any

part of "the city's expenses so incurred, then it would seem but

fair that the city should stand its pro rata portion of the ex
penses incurred by the county for legal services in the prosecu
tion of the suit. The city having the lion's share of the amount

recovered, would, under such an arrangement, pay the major

portion of the county's expenses and might, on the whole, lose

rather than gain by any attempt at apportionment of expenses
incurred in the prosecution of the suit. Be that as it may, I

think that the city, county and state must each pay its own ex

penses for legal services and is entitled to no reimbursement

therefor from any other party. I am further of the opinion
that the county board has no lawful authority to make any pay

ment to the city on account of said expenses.

To remove any possible doubt of the conclusion which has been
reached as to the sum which should be paid by the county to the

city, that sum has been computed as follows:

2% of $944,054 equals $18,881.08; interest on $18,881.08 at
1% per month from January 1, 1918, to March 19, 1919, is
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$2,756.64, which, added to the tax, makes $21,637.72; and inter

est thereon at 6% from Marcli 19, 1919, to March 1, 1920, equals
$1,233.35, which makes a total of $22,871.07.

Criminal Law—Draft Evasion—Elections—Voting—Crime
of aiding in evasion of draft law not having been felony at com
mon law, conviction thereof does not destroy qualihcations of
elector under laws of Wisconsin.

June 21, 1920.
George W. Lippert,

District Attorney,

Wausau, Wisconsin.

Can an individual found guilty in federal court under the

espionage act, 40 Stats, at Large 553, charged with aiding an
evasion of the draft, vote at elections in Wisconsin?

Sec. 2, art. Ill, Wis. Const., provides:

"No person under guardianship, non compos mentis or insane
shall be qualified to vote at any election; nor shall any person
convicted of treason or felony be qualified to vote at any election
unless restored to civil rights.''

Sec. 6.01, subd. (5), Stats., provides:

"No person who shall have made or become interested, directly
or indirectly, in any bet or wager depending upon the result of
any election at which he shall offer to vote shall be permitted
to vote at such election; and any person who shall have been
convicted of bribery shall be excluded from the right of suffi'age
unless restored to civil rights."

See. 4637, Stats., defines the term "felony," but the definitio]i
of such term is restricted to its use "in any statute." It does
not undertake to, and under elmentary principles could not,
define the meaning of a term found in the constitution. The

meaning of the phrase found in the constitution has not been

discussed in any judicial decision relative to that particular
provision. Sec. 15, art. TV, Wis. Const., however, confers a
privilege from arrest on members of the legislature "in all cases,
except treason, felony and breach of the peace."

The meaning of this phrase has been before the court for in-
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terpretation in the case of Hiate ex rel. Ise^iring v. Polacheck,
101 Wis. 427, where it was said, p. 431:

"* • • The word 'felony' in the provision of the consti
tution quoted must be limited to such offenses as were felonies
at the time the constitution was adopted. Jacltson v. State, 81
Wis. 131; Klein v. ValeHxts, 87 Wis. 60, 61. We must hold that
the offense charged does not come within the exception named
in the constitution."

The question then arises whether or not the offense referred to
in the opening question was a felony at common law. A felony
at common law was an offense which occasioned a total forfeiture

of either lands or goods, or both, to which capital or other pun
ishment might be supcradded, according to the degree of guilt.
Bouvier's Law Dictionary, Vol. 2, p. 1202.

Sedition appears to have been considered as a species of scandal
or libel at common law (State ex. inf. v. Shepherd, 177 Mo. 205),
but as such offense it does not appear to have been treated as a

felony. On the contrary, criminal libel at common law was pun
ishable by fine or imprisonment.

No infomation or authority has come to our attention that
a crime of the nature involved in this opinion was ever punish
able as a felony at common law. It would follow, therefore,
that conviction thereof did not result in the loss of right to vote

under the laws of this state.

Fish and Game—Prwate Fish Hatcheries—Public Officers—
Conservation Commission—Conservation commission may can

cel certificate when owner does not comply wdth statute and act

ually conduct private fish hatchery as defined in sec. 29.52.

June 23, 1920.

Conservation Commission.

In" your letter of June 17 you ask whether under see. 29.52,
Stats., the commission can cancel a certificate granted to the
o^vner of lands in this state to eonduet a private fish hatchery

when the person so obtaining the certificate does not actually
conduct a fish hatchery as contemplated in the statute.
The object of sec. 29.52 seems to have been to encourage the
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propagation of fish by private enterprise and seems to have

contemplated enabling private parties to propagate fish upon
private property. The primary purpose of the entire act was to
increase the supply of fish by propagation in addition to that
which the state was carrying on.
Under the statute subd, (2), sec. 29.52 defines a "private fish

hatchery" as property "used for the purpose of propagating
fish * * Then follows a description of the kind of sur

roundings that must attend such propagation in order to con
stitute it a "private fish hatchery." The statute then seeks
under subd. (5) to protect such "private fish hatchery" by pun
ishing trespass without permission of the owner.

It goes without saying that all of these rights granted by the
state to the owner of a "private fish hatchery" are predicated
upon the fact that tbc reserve neces.sarily embraced witliin the

contemplated hatchery is actually used for tiie purpose specified.

If it is not so used then no rights whatever accrue to the owner

of such area as was to be included in the "private fish hatchery."
All of the rights that were offered by the conservation commLs-

sion in the form of a certificate can accrue only when the private
owner has complied with the law and has actually used the

propo'ty as a private fish hatchery as contemplated in the act,

If the property is not so used, the rights conferred automatically
revert and the certificate confers no rights whatever. It may be

recalled or canceled in that event at the will of the conservation

commission.

Bairi) cundFood—Butter and Cheese Factor]! Licenses—Under
sec. 14106—3 court has power to revoke license as part of penalty.

June 23, 1920.

Honorable Geo. J. "Weigle,

Dairy and Food Commissioner.
Replying to your letter of June 17, in which you ask for an in

terpretation of sec. 14106—3 as to the revocation of license of a

cheese maker, you are advised as follows:

Under sec. 14106—2 the dairy and food commissioner is au

thorized to revoke or .suspend the license. This can be done where

-5^

19—A. G.
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the licensee fails to eoinply with any provisions of sec. 14106—2
or with any rule or regulation under which the license is granted.

See. 14106—3 provides penalties for the violation of the pro
visions of sec. 14106—1 and 14106—2, as well as for a violation
of any of the rules or regulations prescribed by the dairy and
food commissioner. It further provides a penalty and as a por
tion of the penalty that the license issued to such person shall be
revoked. It was no doubt the intention of the legislature in pass
ing this penalty section that a part of the penalty in each case
should be the revocation of the license where the licensee was
convicted. The legislature fixed revocation as a definite part
of the penalty and this revocation should follow conviction.

Under the law as laid down in Stale ,v. Gumber, 37 Wis. 298, [
am of the opinion that a court has the right to revoke the license
as a part of the penalty. This is true of justice courts as well
as of coui-ts of record.

Both the dairy and food .commissioner and the coiu't before
whom a licensee is convicted have respectively, under sees.
14106—2 and 14106—3, the authority to revoke the license of an
offending licensee.

Counties—Taxation—I) rainaye Assessments—Penalties and
intere.st collected by county treasurer on delinquent drainage
assessments belong to district, not to county.

June 25,1920.
Albert W. Grady,

Distnct Aitorne^y,
Port Washington, Wisconsin.

June 16, 1920, you asked for my opinion upon the question
submitted to you by the county treasurer in letters of the previous
day. The question relates to the ownership of penalties and
interest collected by the county upon delinquent drainage assess
ments and is stated thus by the county treasurer:

am aware of the decision of our supreme court in the case
of State ex rel. Portage. County Drainage District, v. Newby,
County Treasurer, 169 Wis. 208. but I should like to be advised
as to whether the rule there laid do^ra still applies to penalties
and interest collected at. the tax sale in view of the change in the
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statutes, made by eh. 557, laws of 1919. See see. 1379—24. "Wi.s.
Stats."

The rule laid down in tlie case cited is nailed down by eh. 557.
That case was decided April 29, 1919, and the drainage district
act was revised by eh. 557, published in July, 1919. That de
cision held that the drainage act, particularly sec. 1379—25a,
awarded the penalties and interest so collected by the county to
the drainage district, although the section failed entirely to men
tion penalties and subd. (a) did not mention interest. Ch. 557

repealed said section but recnacted it as subsec. 2, sec. 1379—^24,
Stats., and in these words:

"The treasurer of the county in which any part of a drain
age distinct is situated, shall keep in the books of account of such
county, a separate account with each district. In each such
account he shall credit the district with (a) all sums received bv
the county in payment of drainage assessments of that district,
penalties and infcrest thereon: (b) all sums received by the
county as principal on the sale of drainage assessment certificates
at the tax sale (except such certificates as shall be sold to the
eount.y) ; (c) all sums received by the county for jirinc'pal,
penalties and interest on sale or assignment erf drainage asse.s.s-
ment certificates, after the county has bid them in; (d) the prin
cipal and accrued interest on all drainage assessment certificates
up to the date of the drainage assessment deed, in ease the county
has taken a deed to itself on any drainage assessment certificate
and (e) any and all other sums received by the county on account
of such district."

The only change made was to add at the end of div. (a) the
wOrds "penalties and interest thereon" and to insert in div. (c)
the word "penalties" and to substitute the word "principal" for
the word "face" in div. (d). These changes merely wrote into
the statute expres.sly what the supreme court had before found

to be there by implication or construction. You will also note
that the revision amended subscc. 1, sec. 1379—24 by inserting
in line 10 the words "penalties and accrued interest thereon"

and, thus making express provision that the penalties and accrued

interest should be included together with the principal in the
drainage asse.ssment sale cprtificate.

The statute now provides and formerly provided that the
county treasurer shall on demand pay to the commissioners of

the drainage district the balance of money held by the countj^

.l|
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lot- the district as shown in the scpai'ate aceoimt which the treas
urer is rcrjuircd lo keep with each district, scc; lo79 24.
You are advised that the penalties and interest collected by

the county treasurer upon delinquent drainage assessments be
long to the drainage district and not to the county. I do not see
how this proposition can be disputed.

Physicians and Snrgeons—Osteopa-llxs—Puhlic Healih-
SfatisUcs—Death certificate signed by osteopath is valid.

-Vital

June 25,1920.

Dr. C. a. Harper,

State JTealtli Officer.

In your letter of June 22 you submit the question whether
osteopaths Avho arc licensed in this state arc permitted to sign
death certificates. You state that it is understood that thi.s
question appUes to osteopaths who do not liold an M. D. degree
in conjunction with their osteopathic license.

See. 1022—37, Stats, provides;

"The medical certificate shall he made and signed by the
physician, if any, last in attendance on the deceased. Avho shall
specify the time in attendance, the time he last saw the deceased
alive, and the hour of the day at wliich death occurred."

Then other matters which the certificate is required to state arc

given..

■ Sec. 1022—38 provides:

"In case of death without the attendance of a physician, or if
the certificate of the attending physician cannot be obtained early
enough for the purpose, any physician employed for the purpose
shall upon the request of the local reg strar or his deputy, make
such certificate as is required of the attending physician."

Sec. 1022—39 reads thus:

"When a physician cannot be obtained early enough and only
ill such ease, the local registrar is authorized to insert the facts
relative to the causi' of death, from the statements of relatives or
other competent persons, and the permit for burial shall be issued
upon such information."
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The question iircseiits itself whether the term "physician
'as used in these statutes is broad enough to include an osteopath.
This question is answered definitely by the provisions of sec.
1436h, which reads as follows:

"Wlierever either the words physician, surgeon, or osteopath
are used in the statutes of the state of Wisconsin, they sliall be
construed to mean and include any and all persons holding a
license or certificate of registration to practice either medicine,
surgery, or osteopathy, and to no others.

In an official opinion by this department, IV Op. Atty. Gen.
345, it was held that under the Wisconsin statute as it then read,
an osteopath was hot authorized to make a eugenic examination.
This opinion was rendered April 27, 1915. The prortsions of
sec. 14365 were enacted in ch. 438, laws of 1915, approved July
23 and published July 26, 1915. It was therefore enacted sub
sequent to that opinion and was evidently enacted for the pur
pose of authorizing an osteopath to do those things which the
statute provides may be performed by a pliysician. I am there
fore of the opinion that a duly licensed osteopath is a physician
in contemplation of said sec. 1022—37 and may sign a death
certificate.

Real Estate—Oil Leases and Interest in Real Estate—Heal
estate agents should have license to sell laud.

June 25, 1920.

Real Est.vte Brokers' Board.

In your request of June 23 you ask "whether the sale of
leases to oil land by agents in this state" requires a license, under
ch. 656, laws of 1919. You state that the oil land is portioned
out in leases and the leases are sold to individuals by agents.

Assuming a stale of facts not set forth in your request, namely,
that the leases to which you refer permit the lessee to go upon
lands and prospect for oil, permitting the drilling of holes, the
erection of derricks, with the right to take oil, together with the
right to construct certain necessary buildings and equipment in
boring for oil and taking oil from the lands, together with the
right of egress and ingress, or substantially those rights, it is my
opinion that a lease carrying substantially sneh provisions con
stitutes an interest in real estate.
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Thei-ofore, under par. (a), subd. (2), sec. 1636—225, any per
son wlio sells or exchanges or offers or attempts to negotiate a'
sale or exchange of sucli a lease is a "real estate broker ' and Is
subject to all the provisions of said eh. 656.

AppropHations and Expendiiures—Transfer of Funds—Leg
islature may appropriate unexpended balance of moneys I'aised
for payment of bonuses and apply same to construction of hos
pital.

In determining balance available for Wisconsin general hospi
tal service recognition board may make any decision having
reasonable basis in law and in fact.

June 26, 1920.
Honorable Merlin Hull, ■

Se(y>'etary of Slate.
Two qucstioM.s arising out of the eiiaclnient of ch. 30, special

laws of 1920, are pre.sented.

This law provides for the ti'ansfer of certain sums of money
from the service recognition fund to the university fund in
come. The service recognition fund was raised by a general tax
and by surtax on incomes for the purpose of paying a bonus to
residents of Wisconsin who served in various capacities in the
late war against Germany and Austria. You ask if money raised
by taxation for a specific piirpose can be diverted by the legisla
ture to some other purpo.se than that for which it was raised.

This department is familiar with no rule of law that prevents
the legislature, subject only to paramount and controlling
restrictions of the constitution, from applying any money in the
.state treasury, irrespective of the purpose for which it was
raised, in the furtherance of any constitutional purpose whatso
ever. Power to do so, indeed, would seem to rest upon most ele
mentary principles. Tlie supreme court of Wisconsin said in

State ex rel. Board of Regents v. Donald, 163 Wis. 145, 147:

"Undoubtedly the legislature can repeal a statute carrying
an appropriation and Ihus put an end to the appropriation, so
far as it is unexpended, at any time."
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Suck a rule would seem peculiarly applicable to appropria
tions to tlie service recognition board, because such, appropria
tion as a matter of ultimate legal analysis rests upon the mere

uncontrolled bounty of the state and might have been repealed

in its entirety before any moneys had been expended for the

purpose of the act, or after the original purpose of the act had

been but partially consummated, in such event, the legislature
only would have power to make application of the funds neces

sarily remaining in the treasury of the state. Were the result

of the act under consideration to deprive any soldier, sailor, or
Red Cross nurse of the bonus provided for and, in lieu thereof,
to provide for the erection of a state hospital a.s a memorial and

in

"token of appreciation of the character and spirit of their patri
otic service and to perpetuate such appreciation as a part of the
histoiy of "Wisconsin''

such action would have been within the scope of legislative power.

This follows as a nece.ssary corollary to the rule already stated.

No such action, however, is contemplated in the present case.
On the contrary, the act (sec. 3) provides only for the transfer
of funds

"whenever, in the opinion of the service recognition board
moneys in the service recognition fund are no longer needed for
the carrying out of the provisions of chapter 667, laws of 1919."

This leads to the second question: How is the service recog

nition board to determine when this fund is no longer needed?

This provision finds a parallel in that portion of the original
act which laid the basis for determination of the amount to be

raised by taxation or bond issue. .Subd. (8), sec. 7 provided:

"The service recognition board shall estimate or cause to be
estimated the amount which may be collected under this section
and determine as nearly as practicable the balance needed for
said fund, which balance shall be raised by taxation or bond
issues as provided by section 2 of this act." (Ch. 667, Laws
1919.)

The functions }o be exercised in the two eases are substantially
identical in character. In one case, the service recognition board

is called upon to estimate how much money is required to be
raised for the purpose of carrying out the terms of the act. In
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tlie other ease, in the light of much fuller information, they
arc called upon to cheek up and determine the accuracy of their
previous estimate, both as to the amount required and the amount
that would result from the application of a specific rate of taxa
tion.

The unconstitutionality of the original act, in the particular
under consideration, was urged with much force by special coun
sel in the case of State v. Johnson, infra. The court met the
argument by saying:

It is further contended by rclator that the duties conferred
upon the recognition board provided in the act was a delegation
of legislative power. We regard this contention untenable. The
duties of the recognition board are purely ministerial, and under
repeated decisions of this court cannot be regarded as a delega
tion of legislative power." Stale v. Johnson, 175 N. W. 589.
601. '

You are therefore advised that the service recognition board
is to determine when this fund is no longer needed, by the appli
cation of exactly the same considerations that prompted its
original estimate as to the amount that would be required. In
reaching tliis conclusion and in determining what amount shall
be fi'om time to time ti'ansferred from the service recognition
fund to the university fund income, it is requisite only that the
decisions of this board, in common with the decisions of other
administrative boards, shall have some reasonable basis in fact
and in law, as distinguished from being merely arbitrary deter
minations without foundation in reason. Ekern v McGovern
154 Wis. 157.

Appropriatio7is and Expeiidiiures—Escheats—Pxiblic Lands—
Legislature, by see. 20.06, subd. (6), has provided that proceeds
of lands sold under mistaken as.sumption that they had escheated
to state shall be repaid out of common school fund.

Paymenr of interest and taxes pi-ovided for in sec. 24.11 is to
bo made out of general fund.

June 26, 1920.
Hqnoraijle Merlin Hull,

Secretary of State.
Your letter of June 24 calls attention to a claim presented on

behalf of the heirs of Henry Wolf for the refund of $1,600, on
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account of the sale of escheated lauds. The purchase price of
this land was approximately $1,200, and the difference between
that amount and the amount ordered refunded consists of taxes
and interest. This claim is made under the provisions of sec.
24.11, subd. (4). This sectjon provides, among other things;

^ better title a recovery of such
land be had by any other person or party within twenty years
after such purchase, the state shall refund to the purchaser or
his as.signs or legal representatives the amount paid by him for
the land together with interest thereon at the rate of six per cent
per annum from the date of the purchase until the date of reeov-
eiy and also the amount of all taxes on the land actually paid by
him with like interest on each pa5nnent from the time of payment
to the date of the recovery.''

Art X, sec. 2, Const., provides:

#  • The clear proceeds-of all pronerty that may accrue
to the state by forfeiture or escheat. * • • sbali be set
apart as a separate fund, to be called 'the school fund.' the in
terest of which and all oflier revenues derived from the school
lands shall be exclusively applied to the following objects, to wit:
"1. To the support and maintenance of common schools

•  m m >t

Sec. 20.06 provides:

"There are appropriated from the proper I'cspectivc funds,
from time to time, such sums as may be necessary, for refunding
or paying over moneys paid into the state treasury as follows:

" (7) Such sums as may be necessai-y for repayment of moneys
paid to the state on purchases of public or escheated lands, as
provided in sections 24.11, 24.33, 24.34, 24.35 and 26.04."

Sec. 20.24, Stats.', as to the common school fund, is merely
declaratory of sec. 2, art. X, Const.
In this situation you are ad^^sed that you have no authority

to pay the entire award of $1,600 from the common school fund.

The continuing nature of the tmst impressed upon the lands,
described in sec. 2, art. X, Const., was emphasized by the supreme
court in State ex rel. Oivcti v. Donald-, 160 "Wis. 21 (see particu
larly headnote 12). So far as the school fund is concerned,
un'der express constitutional provision, it may not be diverted or
affected or impaired in any way. The situation as to the pro-
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ceeds of these lands, however, which may have never properly
escheated to the state, is analogous to the situation of any other
property that has inadvertently come into the hands of a trustee
and been sold by him. Among eases passing on similar situa
tions may be noted Gordon v. Wmv&t, 53 S. "W. 740, which was
an action growing out of proceedings by the state under an act
of the legislature to wind up the Bank of Tennessee. It appears
that in such winding-up process lauds came into the hands of the
receiver and were by him sold to the complainant. The com
plainant was evicted from a portion of the lands by paramount,
title, and brought suit against the receiver to recover the money
paid into the general trust fund. The court stated the position
of complainants thus, p. 754:

"* • * The cnuitv of comnlainants rests unon the proposi
tion that in demanding the money tliev arc not demanding some
thing to which the creditors are entitled, hut that thev. under
mi.stake, paid into the trust a fund which did not belong there.
In other words, the complainants insist that, if this monev ho
repaid to them, the creditors of the hank, whoever they mav be.
will get all that the bank ever rightfullv possessed. With the
doctrine of caveat emntor out of the way. this contention is
sound and logical. Under the facts of this case, and the record
as it comes before us. avc believe that the comnlainants are en
titled to recover, and that there is no error in the decree of the
chaneellor.'*

The situation thus presented is akin to the present one, and
renavmcnt of jnnnc^-'j mav he mndr nnon fhe thonrv th-nt tho
same were never legally a part of the common school fund, but

other moneys which arc legally a part of the common school fund
may not be used to make up a sum sufficient to repay tbe pur
chaser the taxes paid bv him and six per cent interest.

Sec. 20.06, subd. {!), seems designed merely to effectuate the

purpose of making payment of moneys actually coming in to the

common school fund. Tt will he noted that the appropriation
is made "from the proper respective funds." and that the same

is "for repayment of moneys paid to the state on purchases of
public or escheated lands, as prortded in sections 24.11." etc.

There can he no such thing as repa:^Tnent, or pa^nuent hack, of

money, unless such money shall first have been paid into the
"proper respective fund." Interest upon the purcha.se price
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which the lni.yor has invested in the lands, and taxes "paid by
liiin with like interest," clearly are not payments that have been
made, and consequently there is no provision for their repay
ment by see. 20.06 from any fund whatsoever. It is the judg
ment of this department, therefore, that the net result of sec.

20.06, taken in eonjunetion with see. 24.11, is to provide for the
repayment of the principal arising from the sale of lands eiroa-
oously as.sumcd to have been escheated and paid into the common
school fund, and that the proper fund out of which such prin
cipal is to be paid is the common school fund.

In this situation, the further question is presented as to what,
if any, shall he the source from which payment of interest on
the purchase price, taxes and interest thereon, shall be paid.
The language of sec. 24.11 is plain and specific. It provides:

"* * ^ The state shall refund « * * interest thereon
at the rate of six per cent per annum * • * the amount of
all taxes • • * with like interest on each payment
*  « *"

The rule has been of frequent statement that no specific form
of words is requisite for making an appropriation. It was said
in Cnmphell v. Board, 115 Iiid. 591; 18 N. E. 83, 34;

"* • • jt, is true, as claimed, that no money can be right
fully drawn from the treasury except in pur.snanee of an appro
priation made hy law; hut sneh an appropriation may be made
impliedly, as well as expressly, and in general, as well as specific,
terms. It may also be a eontinning or fixed appropr'ation. as
well as one for a temporary pnrpo.so. or a limited pei-iod. The
use of teehnieal words in n slatnio making an anprnnriation is
not necessary. Tbere may he an anpropriation of pnbl'c moneys
to a given purpose wifhont in any manner designating the act
as an appropriation. It may be said, generally, that a direction
to the proper officer or officers to pav money out of the treasury
on a given claim or class of claims, or for a given object, may by
implication be beld to he a'"> anpropriation of a snffieient amount
of money In make the required payments."

This language is quoted with approval in Herdcraon v. Board-

of Com-omaioncnt, 28 N. E. 127, 130.

Within the imlc thus stated, it seems plain that sec. 24.11,
standing alone, is .sufficient to constitute an appropriation. The
.soundness of this conclusion is confirmed by the decision of the
supreme court in the case of Btatc r-x ret. Lotz v. TTidl, which
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involved the sufficiency of an appropriation for the payment of
compensation to the state board of medical examiners. The lan
guage of the statute there involved contained no operative words
making an appropriation. This fact was called to the attention
of the- court in the brief of this department, and the sufficiency
of a mere designation of the amount to be paid to the state board
of medical examinee's, provided for in sec. 1436, was of necessity
involved, and the court could only have reached the decision
announced on June 23 upon the theory that the same constituted
a sufficient appropriation.

It being thus established that the section operates to make an
appropriation, the question arises, from what fund shall the
same be paid? The language of the supreme court of California
in the case of Proll v. Dunn, 22 Pae. 143, 145, is illuminating t

*  * It has become and is the custom in this state, of
very general, but not universal, application, to use the phrase
'appi'opriatcd out of any money in the treasury not othorwi.se
appropriated;' but it seems to be mere custom, not founded upon
any constitutional or other legislative requirement. And we
learn from the argument that the comptroller interprets that
phrase to mean 'out of the general fund.' "We know of .no law
which authorizes such an interpretation. On the contrary, it
would seem that everything anthorizod by law to be paid out of
the state treasury is payable out of the general fund, if not spe-
eially made payable out of some specific fund,—as the 'school
fund,' the 'interest and sinking fund,' and the like. The truth
is, there are not many separate funds in the treasury, hut there
are many appropriations, and most of the latter ai'e payahlc out
of the same fund,—the general fund. * * *.
"Tn this act we have a clear, distinct cxpi-e.ssion of the legisla

tive will, making the appropr'ation. The words, 'out of any
moneys in the treasury not otherwise appropi'inted,' are not.
neccs.sary to the expi-ession of that will, or the making of such
appropriation. They arc in common use in this state, but no-
Avhere made nece.ssary, and are not always used."

Other cases bearing upon the general subieet might be stated,

but. it is deemed that the foregoing establish the. proposition tlmt

the principal of moneys actually paid into the common school

fund shall be repaid fi'om tbat fund and that the balance re

quired to be paid by see. 24.11 shall be paid from the general

fund.
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Appropriations atid Expenditures—Public Officers—County

Board—Eesolutioii by county board purporting to make allow-
ance'to county officials for clerk hire to be paid to county officials

is in effect attempt to increase tlieir compensation dui'ing term

of office and is therefore void.

June 30, 1920.

KnwAitD Elmer,

District Attorney,

Florence, Wisconsin.

Your letter of .June 4, 1920, addressed to this office, contained
tliis paragraph:

"At its annual meeting last November tlie county board for
Florence county voted by separate resolutions for each of the
following offices, district attorney, county clerk, county treas
urer, siierift:, and clerk of the circuit court, to allow a certain
amount for clerk hire and by a duly adopted resolution aiithov-
i/.cd the different county officers to de.signate such clerks and
furllier directed tbat the money allowi^d for each office per month
be paid to such designated parties. The different officers desig
nated above thenmpon appointed clerks for each office to assist
in the duties of such office. The question now arises as to
whether the amounts allowed can be legally paid to' these clerks
or any one of them."

Upon the state of facts so presented, your attention was, by
letter of this department under date of June 5, 1920,* directed
to the provisions of see. 59.15, subd. (3), which provides that the
county board may at any time fix or change the number of depu-
tios, clerks, and assistants that may be appointed by any county
officer, and fix or cliange the annual salary of each such appointee.
The chairman of your county board, Mr. E. A. Thieman, has

now submitted to thisr office what purports to be a copy of the
official publication of the proceedings of the county board for
Florence county at the annual meeting of such board held on
November 11, 1919. From such proceeding, it appears that the
I'esolution adopted relative to the county clerk was as follows:

"Resolved, by the County Boai'd of Florence County jn
Annual meeting duly assembled this 13th day of Nov. 1919, that
the office of the county clerk in and for said county, be and here
by is alloAved as clerk hire, the sum of three hundred sixty dol-

*Not published.
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lars ($360.00) per annum, the same to be paid out of the treasury-
of said county and paid to the county clerk in monthly payinents
of thirty dollars, tlie first payment to be made Jan. 1st, 1020.
This resolution to expire and be of no further cft'ect on and
after January 1st, A. D. 1920."

The resolutions as to each of the remaining officers are in like
phraseology, making allowance of a specified amount as "clerk

hire," and providing definitely and specifically for payment

lliereof, not to any deputy, clerk or assistant, to be designated,

but to the official himself. So far as the plain terms of the reso

lutions are concerned, the payment to be made in each ease is not

conditioned upon the employment of a clerk, deputy or assistant
at all, or the rendition and discharge of any service, and if the

statements in the letter of the chairman of your county board

are cori-ect, such apparently is the construction that has been

placed thoi-eon by the various county officers, for it is said there

in:

"The sum provided for clerk hire for the district attorney,
county clerk, county treasurer, and clerk of the court, orders
were made out by the clerk and cashed by the tvcasnrer in favor
of the respective wives of the officers.
"We would like your oirinion on this resolution and also your

opinion as to whether or not the wives of these officers can draw
clerk hire when they are not performing any service."

If the resolutions actually adopted are correctly set forth
in this printed publication, and the action taken thereunder is

Kucli as has been started,in the foregoing quotation, then an en

tirely different situation from that sot forth in your letter of
June 4 is presented for consideration. The proposition then be

comes squarely one of power on the part of the county board to

increase or diminish the compensation of' these officers during

their terra of office.

Sec. .59.15, subd. (1), is decisive, and controlling. It reads;

"The county board at its annual meeting shall fix the annual
salary for each county officer, including county judge, to be
elected during the ensuing year and who will be entitled to re
ceive a salary payable out of the county trea.snry. The salary
so fixed sliall not bo increased or diminished during the officer's
term, and shall be in lieu of all fees, per diem and compensation
for service.s rendered, except the following additions: * * "



Opinions of the Attorney-General

Etsell V. Knight, 117 Wis. 540, passed upon the validity of a
resolution that in terms authorized the county clerk and county
treasurer to employ a- clerk at a specified salary. Payments
under said resolution were hold illegal, the court saying, p. 543:

*  * Any payment, therefore, of public moneys to said
deputies is illegal, not only because such payment practically
amounts to an increase of the officer's salary during his term of
office, but also because the law does not authorize it."

That the effect of tlie resolution in question is to increase the

salary or compensation of the officer was indeed established in a

much earlier decision. Rooney v. Supervisors of Milwaukee

County, 40 Wis. 23, involved the validity of an act of the legis
lature which declared:

"The county board of supervisors of Milwaukee county shall
appropriate and allow to the county treasurer of said county
the sum of three thousand dollars ($3,000) per annum in addi
tion to the salary now allowed him for the term commencing on
the 1st Monday of January, 1875, for the purpose of enabling
him to employ such clerks and assistance as may be necessary
in his office during said term; and said sum so allowed to be paid
the said treasurer in quarterly installments * *

The court, construing this language, said, pp. 25-26:

"Ch. 177 of 1875 does not purport to authorize or require the
treasurer of Milwaukee county to employ clerics in his office, and
the board of supervisors to pay him the compensation of clerks
so employed. It requires the board to pay the treasurer an an
nual sum, in addition to his salary, for the purpose of enabling
him to employ clerks. It does not appear in this case that the
treasurer actually employs any clerks in his office, though it may
be presumed that he does. He takes the office cum onere, bound
to disc^rge its duties, with or without clerks, as he may be able.
And the sum which the statute requires to be paid to him is, by
its terms, absolutely payable, without reference to the number
or compensation of the clerks he may employ. There is there
fore no doubt, as was indeed conceded on the argument, that the
statute must be held as directly increasing the compensation of
the treasurer himself, after the commencement of his term of
office."

The language of the supreme court in the case of State ex rel.

Baymer v. Cunningham, 82 Wis. 39, is equally pertinent. This
case involved the construction of a statute which sought to allow
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the state superintendent of public jiistruetion the sum of $1,500
for traveling expenses and $1,000 for clerk hire, the same to be
payable, irrespective of the actual amount of traveling expenses
incurred or expenditure for clerk liirc. The court said, p. 50;

<'» « While such legislative power is sufficiently broad
to authorize the payment of such employes, clerks, and assist
ants, and such expenses, from the public treasury, in the man
ner prescribed, yet it gives no authority for the increase of the
compensation of the state superintendent under the guise of clerk
hire performed by himself or not at all, nor for traveling ex
penses never made or incurred."

It is thus ajiparent that any payments under the resolution,
particularly if, as is alleged, such payments were made in the
absence of the actual rendition of any services, would be void.

This opinion is not to be taken as in any sense departing from
the statements contained in the letter "of this department under
date of June 5, but merely applies principles of law deemed to be
well settled to a different state of facts that has been disclosed.

AfjHculture—Farni Drainage Law—Taxatmi^Drainage As-
sessments—Under farm drainage law interest collected by county
treasurer on delinquent assessments goes with asesssments and
penalty collected belongs to county.

June 30, 1920.
Albert W. Grady,

District Attorney,
Port Washington, Wisconsin,

In the opinion rendered you June 25, 1920,* I omitted to
answer one of the questions submitted. One of your questions
called for the construction of portions of the "drainage district
law" (sees. 1370—10a to 1379—40), and that question was an
swered. ' ̂ ̂
The other question i-elated 1o the farm drainage law (sees.'

1368—1 to 1368—30).

Drainage assessments made pursuant to sec. 1368—8, Stats.,
were returned delinquent to the county treasurer. Some of those

•Page 290 of tlils volume.
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delinquent assessments, together with, the penalty prescribed by
see. 1090 and accrued interest, have been paid to the county treas
urer. Where assessments were not paid, the land affected was

sold at the tax sale Jmie 8, 1920, for the assessment and interest
and penalty. Upon these facts, you ask whetlicr the interest and

penalties so collected by the county treasurer belong to tlie county
or to the "drainage."

I am of the opinion that tlie interest belongs to the drainage,

and the penalties to the county. That is evidcntlj' the disposi

tion made of interest and penalty where the assessments are

collected by the town treasurer.

The assessments under the farm drainage law draw interest

from date of confirmation at tlie rate of six per cent per annum.

Subsee. 4, see. 1368—10.

The secretary of the drainage board is requii'cd to keep a

record of all assessments and auimglly, before December 1,

certify to the towii, city or village clerk the amount due from

each parcel of land. Sec. 1368—13.

"Each * « * clerk shall insert in the t-ax roll for each
year the amounts of the unpaid assessments and interest thereon
due that year against the respective lands and corporations to
him by the secretary of the board. Such assessments and inter
est shall be collected by the ti-easiirer of each respective town,
city, and village and if unpaid, returned by him to the county
treasurer. Such assessment and interest shall be kept separate
from general taxes and if unpaid shall be sold in the same manner
as general taxes and a separate certificate of sale shall be issued
therefor in substantially the same form as certificates of sale of
lands for general taxes."

All drainage assessment certificates bear interest at 10% from

the date of sale. Sec. 1368—14.

The interest follows the principal, and belongs to the assess
ment on which it is computed. Neither the town nor county

has any property interest in these drainage assessments. The

treasurer acts merely as a collection agent, and in ease he re

ceives payments he becomes trustee of the fund, not for the
county, but for the drainage. For that reason, the interest as

well as the assessments arc kept separate from public funds.

Siate ex rel. Donnelly v. Hohe, County Treasurer, 106 Wis.
411.

20—A. G.
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'' •f

The interest as well as the assessment is collected for the

drainage and Is paj'^able to it.

•''Moneys collected for or payable to any 'drainage' shall be
turned over to or paid to the county treasurer of the county
whose court has jurisdiction thereof and such treasurer shall
keep a separate account for each separate 'drainage' and pay
out llu; funds of such 'drainage' only upon the order of the
court or ui)on proper wari'ants of the drainage board." Sec.

IS.

i see no reason to doubt that tlie statute intends tliat the interest

is to go with tile assessments,^and is to be regarded as part and
parcel of the drainage fund.

As to the penalties, the rule is different. That penalty is in
many senses a collection fee and should belong to the collector,

i think it is the universal jiractiee, where colieetion is made by a

town treasurer, to pay the IJo penalty to the town treasurer.

Where the local treasurer fails to make collection, the penalty
is returned as part of the delinquent taxes (sec. 1112, Stats.),

and is tliereak'ter to bo collected by the county treasurer. Dis

position of the penalty when collected by tlie count\' treasurer is

provided for by see. 1144:

'"The two per cent penalty prescribed by section 1090 on the
delinquent tax list returned by the treasurer of any town, city or
incorporated village to the county treasurer shall be collected
by the county treasin'cv ® ® * and paid into the county
treasui-y for the use of the county."

This is a most explicit direction in the premises, and I find

nothing in conflict thcrcwitli in the farm drainage law.

Bridges and Highways—Gravel Pits—Eminent Domain—

Condemnation Proceedings—Stone quarry or gravel pit owned
by city and situated outside Its limits tnay not be condemned by

county or .state to obtain materials for highway construction.

June 30, 1920.

Wisconsin Highw.ay Commission.

Manitowoc owns a gravel pit situated outside of the corporate

limits and adjacent to a state trunk highway now being con-
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structed, and it is desired that gravel be obtained from said pit
:n such construction work. Upon these facts, you ask to be ad-
\*ised wjiether or not there is a way in which the state or Mani-
towoc county may obtain this gravel deposit by exercise of the
power of eminent domain, in the event that satisfactory mutual
arrangements cannot be made with the city for obtaining the
desired material.

it is my opinion that this question must be answered in the

negative. If condemnation proceedings were resorted to, doubt
less it would be under subsec. 3, see. 1317wj—U. It is there pro-
N'lded:

county committee shall deem it desir
able to acquire the right to take stone, or gravel, clay or other
material from pnuafe land for use in the execution of their du
ties, or acquire the right of access to or from said lands, ® * •
Ihey are empowered to take title to such right to the county for
liighway piirposes and pay, or contract to pay therefor, out of
the public funds provided for the improvement of liighway-s in
1 lie county.
"Jn case the county committee and the owner of the private

premises cannot agree as to the price for such right, such com
mittee may acquire the same in the name of the county for the
public use indicated, by exercising the right of eminent domain,"

as in said section provided.

It is quite evident that the words, "private land" and "private
premises" are used in contradistinction to public property and
places, and those words ware probably used advisedly for the pur
pose of preventing any unseemly dispute, such as would arise
in an effort to condemn the gravel deposit here in question. The
premises are now devoted to the use of public roads maintained,
it is true, by a different political division, but none the less for
the public generally. It is the general rule that propei-ty de
voted to a public use or purpose will not be taken under the
power of eminent domain to be used for the same purpose and
ill the same manner. 15 Cyc. 613. If the facts before us do not
bring the case strictly within the detter, they are nevertheless
within the spirit of that rule.

Should the county be held to have the right to condemn this
gravel pit, it would logically follow that the city might there
after proceed to condemn the same premises for park purposes.

(■

A V

■
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"Every city is authorized, upon reeoininondation of its ofn
eers, board or body having the control and management of its
public parks, to acquire by condemnation such lands outside of
its corporate boundaries as it may iieed'foi' public parks, park
ways, boulevards and pleasure drives located in the same county
ill wliich such city, or any part thereof is located." Sec., 27.08,
subd. (7), par. (e).

Ch. 571, laws of lOlf), codified the statutes relating to the power
of eminent domain and its exercise, and designated tlie same sees.
32.01 to 32.20 (ch. 32), Stats. It would not be possible to con
demn this land under the provisions of said cii. 32.

"(1) The general power of condemnation conferred in this
chapter does not extend to property owned by the state, a muni
cipality, public board or commission, « * # unless such
power is .specifically conferred by law." Sec. 32.03.

The language just quoted is thought to express the general
legislative intent, and is the only sound rule for the orderly and
peaceful administration of public affairs in this field. The city
cannot eondcimi lands owned by the county and used for
accomplisliing county purposes. Nor can a town take such lands

from the county. There may be instances where property pres
ently devoted to a public purpose of a very high order is impera
tively needed for some other public object, but those cases are
to be dealt with by express statute, or by necessary implication
from such statute. I find no such authority. The right to con-,
demn this city property is not expressly given to the county
or state nor does it arise from powers expressly granted nor does
deprivation of this privilege prevent the state and county from
proceeding with its highway project.

The rule in such cases is stated by Chief Justice Winslow, in
Kilhourn City v. Sonlhcrn W/s. Power Co., 149 "Wis. 168, 182, as
follows: '

" * * * The right to condemn property devoted to one
public use for a different use exists (1) where such right is ex
pressly given by statute; (2) where it ari.scs by neee.ssary impli-
eation from the powers and privileges granted; and (3) where
the privileges granted cannot be beneficially exerci.sed without
the taking of the propoi'ty already devoted to a public use."
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Taxation—Voy Licenses—Dog license year begins July 1,1920.
Funds to i)»y damages available only out of fees for license year.

June 30, 1920.

R. M. Orchard,
Aciing DisU-ict Alioniey,

Lancaster, Wisconsin.
I have your letter of June 29, in which you inquire wliethcr

a farmer who has had sheep killed by dogs prior to July 1, 1920,
is entitled to compensation therefoi*.

Ch. 527, laws of 1919 (subsec. 2, sec. 1623, Stats.), provides
as follows:

"The license year shall commence on the iirst day of Jnly and
end on the thirtieth day of the following June. Tlie fii'st
license period sliall begin July 1, 1920."

Sec. 1626, subsec. 2, Stats., requires the license clerk to pay
the license fees to the county treasurer.

Sec. 1627, subsec. 1, creates the "dog license fund."

Subsec. 2, sec. 1627 provides that the expenses iuciiri-ed by
the county for certain claims "shallbe paid out of the dog license
fund." Said subsection further provides:

"• * • The amount remaining thereafter in said fund
shall be available for and may be used as far as necessary for
paying claims allowed by the county to the owners of dome.st-ic
animals on account of damages done by dogs (hiring Ihe license
year for lehicli llie fees were paid.

The only conclusion, therefore, is that (he licemsc year being
from July .1 to June 30, inclusive, succeeding, and thelii-st license
voar beginning July 1, no claim is payable out of such fund ex
cept "on aeeouiit of damages done by dogs during the license
year," that is, on damages occurring during the license year
beginning July 1, 1920. \

While you do not raise another question, the ans\ver to which
is very important, permit ine to suggest, that by reason of subsec.
2, sec. 1629 the question arises: Can the comity board allow
claims for the year beginning July 1, 1920, until after July 1,
1921 ?

You will note the county clerk under the provisions of said
•subsection sliall lay before the county board at its annual meet
ing all claims filed and repor1:ed "for tlie preceding license year."

■y
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Under sec. 3, sec. 1629, the distribution of the license fund i-s
made pro rata where the fund is insufficient to pay the full
amount, and, of course, it is very clear that the fund cannot be
pro rated unless a specific and definite term within which license
money is paid, is used, and for that reason, no doubt, the legis
lature definitely prescribed what is the license year.
You will also note that by subsee. 2, sec. 1627, the surplus in

the fund remaining ''fi'om the license fees of any license year"
at the end of the succeeding license yeai- belonging to it is pay
able to the towns, cities arid villages in the proportions therein
set forth.

It appeal's tiiat the law makes the license year an essential
element for the administration of the law with respect to'the
disbursement of the license fund, and the suggestions I have
just made boar out jny conclusion in answer to your specific
question.

Counties—Courts—Indigent, Insane, etc.—Limitation of
Actions—Cl-dun of county for support of insane man does not
outlaw within six years in view of sec. 49.10.

June 30. 1920.
:\I.J.rAUL,

District Attorney,
Berlin, Wisconsin.

J\Jy atlcnlioii was called lo the provisioiis of sec. 49.10, Stats.,-
as amended by cii. 345, laws of 1919.

This section was overlooked in the opinion rendered to you
during the niontli of March, 1920.* Tlic statute as amended
takes the claim against the county for support of an inmate of
any state or municipal in.stitution out of the statute of limila-

tions, and to that extent the opinion to you should be modified.

• Page of this volume.
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Bridges and Higliivays—Shade Trees—Corporations—Public
.service company cannot molest shade trees on public highway
without first having franchise under which they arc acting ap
proved by highway commission.

July 1, 1920.

H. F. Arps,

District Attorney,

Chilton, Wisconsin.

Replying to your inquiry as to the right of public service com
panies using trunk line highways to cut down and mutilate
shade trees on said highways, your attention is called to the
following provisions of the statute, sec. 1317, subsec. 7, par.
(a):

"No franchise or permit shall hereafter be granted to any
public service corporation for the use of any highway or bridge
on the trunk system, unless the franchise or permit granted by
the official or officials of the unit or units of government in
which such highway or bridge shall lie shall have been first ap
proved as to their"terms and sufficiency by the commission."

I am informed that no franchise or permit has been submit
ted to tlic commission for approval witii reference to the section
of highway here in question. Assuming lhat to be the fact, the
public service company has no right wiiatever to set poles or
•string wires on the highway. It seems to be the practice of the
highway commission to protect the highway against uses that
result in a detriment to the comfort, safety, and convenience of
travel on the highways. Whether or not in the particular case
in question the highway commission would insist upon the pro
tection of the trees as one of the terms of the franchise or per

mit sought by the public service company is a qucstioti which
we of course canuot answer at this time, hut it is within their
power if the conditions warrant to do so.

Subsec. 11, sec. 1317m—9 provides:

'' No franchise or permit shall hereafter be granted on or over
any highway or bridge which has been or shall hereafter be con-
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strueted under the provisions of sections 1317wi—1 to 1317?n—
15, inclusive, unless the franchise or permit granted by the offi
cials of the unit or units of government in which such highway
or bridge shaU lie shall have been first approved as to their terms
and sufficiency by the county board of tlic county in which such
road or bridge shall lie."

It will be noted that if the highway in question is one that
falls within -the provisions of sees. 1317w2—1 to 1317)n—15, in
clusive, the terms of sufficiency of the permit must be approved
by the county board.
Public service companies sometimes proceed to use the high

way for electric line^, assuming that the only law that governs
them is contained in sec. 1329ff, which is erroneous. The provi
sions of see. 1329a must be read with all other provisions of the
statute, including those contained in sees. 1317m—9 and 1317.
supra.

It scorns quite obvious that under the provisions of sees. 1341
t o 1345, inclusive, the public has a vital "interest in propagating
and protecting shade trees on jiublic highways. This purpose
is accentuated by the increased attention given to highways in
the last decade.

There has been given to the highway commission, by implica
tion, the function of protecting these trees along public high
ways in the interest of the comfort of the traveling public. The
highway commission has been given a very broad authority look
ing toward the convenience, safety, comfort, and ca.se of travel
of the public upon the public highways of the state and espe
cially the trunk line .systems. It is fair to assume that within
the powers given them to conti-ol the terms upon which public
service corporations could iiriposo additional burdens upon pub-
lie highways is contained the power 1o pi-oteet shade trec.s grow
ing upon the public highway. It is also fair to as.sumc that the
legislature intended that the highway commission should pro-
serve shade trees for the public and should prevent their de
struction by those seeking to use the highway for purposes not,
incident to travel.

Tou are therefore advised lhat Ibo i^nblic service companv
has no right to cut down or mutilat'^ or otherwise molest or dis

turb shade trees growing upon the highway in question without
first having the franchise or permit under which they claim to
be operating approved liy the highwav eommission.
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Municipal Corporaiians—Cities—Public Officers-rLocal Board
of Health—Board should organize under sec. 1411 except in city
where board ol: health and health officer are provided for by
charter.

July '2, 1920.

State Board of Health.

On January 16, 1919 (VHI Op. Atty. Gen. 10), an opinion
was rendered to you respecting the organiziition of boards of
health in cities of the 'fourth class.

I have liad occasion to review the statutes creating boards of
health, and I find that in (tonsidering the question yoii submit
ted in January a material part of see. 1411, Stats., was over

looked.

The provision to which I refer is in a ratlier obscure place in
the section and will be found in subsec. 4 of said section and

reads as follows:

"The foregoing provisions shall not apply to any city or vil
lage in which a board of health and a health officer are provided
for by the charter thereof; ®

The rule of statutory construction set forth in said opinion is
correct, but there is another rule of construction which I think

results in modifying my former opinion.
That rule is, that acts directed to a special subject are gen

erally to be given effect rather than a general act, yet, where the

legislative intent to make the general act controlling is appar
ent, it will be given that effect. Chippewa and F. I Co. v.

Railroad Conmission, 164 Wis. 105.
You will therefore observe that subsec. 1, sec. 1411 provides

that the common council of every city shall, within a certain
time, organize as a board of health or appoint a board of health.
That provi.sion alone does not indicate the legislative intent to
make the general act prevail over the special act, namely, sec.
925—107, but the provision above quoted in subsec. 4, sec. 1411
excludes only those cities, from the provisions of said section in
which a board of health and a health officer are provided for
by the charter, and thus by such exception and exclusion it was
the legislative intent under the rules set forth in the case just
cited that boards of healtli should be organized in all cities ex
cept those cities where a boai'd of health and a health officer are
provided for by their chartei-.

■■ •• j
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Therefore, applying the pix)pGr rule of construction, boards
of health should be organized under the general law of sec. 1411.

This section has not been considered by our supreme court,
but the circuit judge from ̂ lanitowoc county, in an action taken
to the supreme court and found in 160 Wis. 452, held that sec.
1411 was the section under Avhich boards of health are organ

ized. This will not appear from the reported caVes, but Avill be
found in Cases and Briefs, Vol. 1175, in the ease entitled Mearnj
V. Staehle.

Boards of health are created for the purpose of preserving
the health of a community, and in the larger sense, the health
of the entire state, and thus, as a legislative policy, a uniformity
in the organization of boards of health is quite essential.

After considering sec. 1411, I am convinced that it was the
intention of the legislature to have, as far as possible, a uniform
system of organizing boards of health.
However, boards of health and commissioners of public health

and health officers, otlicrwisc constituted or appointed, are de
facto officers. v. Siadile, 160 Wis. 452.

I might also call attention to the fact tFiat in taking at ran
dom eight cities of the fourth class, I find from the records in
your office that five of such cities organized their board of
liealth and appointed their health officers under the provisions
of see. 1411, and have been doing so for many years. Two of
.such cities have a commissioner of public health without a board
of health, and one of .such cities has a board of health under a
special statute.

It appears that cities general!}' liave organized their board.s
of health under the provisions of .see. 1411.

Therefore, my former opinion is hereby modified in aceonl-
ance with this opinion.
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Banks and Banking—Corporations—Land mortgage assoeia-
lions not exempted from provisions of securities law.

July 2, 1920.

Honorable Garfield S. Canright, Director,

S ccur Hies D iv isio n,
liailroad Coiiimission.

A careful review of statutory provisions leads to the conclu
sion that land mortgage associations organized under sees.
2024—ICQ to 2024—146, Stats, must comply with the provisions
of the securities law.

The following considerations seem to be controlling. Provi
sions were first made for land mortgage associations by eh.
666j laws of 1913, published July 26, 1913. The original blue
sky law, so called (sees. 17o3—48 to 17o3—53, Stats. 1913), is

found in eh. 756, laws of 1913, published August 5, 1918, but
ten days later. It is to be prc.sumcd that the legislature had
fully in mind all classes of securitie.s that it intended to ex
empt, and, in view of tlie scant lapse of ten days between

the enactment of the two laws, the presumption is especially
strong that its intention relative to the securities of land mort
gage associations which had just been provided for were clear.

We find that sec. 1753—49, Stats. 1913, oxecpted by subd. (e)
securities of state or national banks or trust companies or build
ing and loan associations of this state. These organizations all
partake somewhat of the same general nature. Under familiar
rules, the enumeration of these three classes of corporations is to
1)0 taken as eovo-ing the full scope of those intended to be ex
cepted from the application of the law. Subd. (e) is still found
under sec. 1753—49, and laud mortgage associations are not
enumerated among those whose securities are excepted from reg
ulation, and therefore it must be held that they are still subject
thereto and have been since the original enactment of the law. •

Quite a different situation is prc.sented from that which was
before the department in determining whether insurance com- -
panics were subject to regulation in the sale of their securities.®
Ample provision had been previously made for the regulation
of their securities, and the original blue slcy law expressly ex-

,t»j
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cepted such preexisting regulations. No such exception as 1o
land mortgage associations is found.

We are quite inclined to agree with the conclusion that failure
to except such land mortgage associations must have been due
to oversight, as there would appear to be no good or valid rea
son for subjecting them to such supervision or regulation. How
ever, it is no part, of the function of this office to undertake tJie
correction of legislative oversights, and the matter should be ro-
ferred to the legislature itself.

We are calling the situation to the attention of the reviser of
statutes.

Appropriutions and ExpendiHires—Claims—Fuhlic OfficorH---
Deputy Skei'iff—Special deputies appointed by sherift' in ab
sence of prior authorization by comity board have? no claim for
compensation against county.

July 2, 1!)2().
0. J. Falge,

District Attorney,
Lady smith, Wisconsin.

During a strike, it appears that the sheriff of your county em
ployed a number of deputies but that the county board liad at
no time passed any resolution fixing the salary of such deputies
or granted any specific authority for their employment at a spec
ified salary. Under these circumstances, you inquire whether
the county can legally pay the compensation of sucli deputies.

You arc advised thai it cannot do so. The pertinent statu
tory provisions are:
Sec. 59.15, which provides:

"(1) The county board at its annual meeting shall fix the
annual salary for each county officer » ® •. The salary so
fixed shall not be increased or diminished during the officer's
term, and shall be in lieu of all fees, per diem and compensation
for services."

Subd. (o) of the same section:

"The county board may at any time fi x or change the number
of deputies, clerks and assistants that may be appointed by any
county officer and fix or change the annual salary of each siicli
appointee, • •
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Subd. (2), sec. 50.21 provides that the sheriff may appoint as
many other deputies as he may deem proper.
Sec. 59.24 provides:

"Sheriffs and their undersheriffs and deputies shall keep and
preserve the peace in their respective counties, and quiet and
suppress all affrays, routs, riots, unlawful assemblies and insur
rections; * *

The net effect of these various statutory provisions is that the
county board shall provide for the compensation of the sheriff,
and such compensation shall not be increased or diminished dui--
iufj his term of office. If in the judgment of the county board
deputies are required by Mm, they may fix the annual salary of
such deputies, in so far as they deem them needful. If, in ad
dition to the deputies thus provided for by the county board,
special circumstances render it necessan^ in the mind of the
sheriff to provide for the appointment of additional deputies for
the performance of his duties, then it is incumbent upon the
sheriff himself to provide payment for the compensation and ex
penses of such additional deputies so appointed by him under
the provisions of sec. 59.21.

Such was the conclusion reached and stated in an opinion ren
dered during a previous administration of this office. It was
there said:

"There is, however, no statutoi-y authority by which he [the
sheriff] can charge the expense of the employment of such an
officer to the county unless the county board has fixed the an
nual salary of such an officer under the provisions" of the stat
ute noted. V Op. Atty. Gen. 448, 440.

It was said again in another opinion:

"Except where other provision is made by statute, deputies
are to look to their superior officer for their compensation " VI
Op. Atty. Gen. 390.

■-%
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Constitutional Law—Moiliers' Pensions— provides
that mother or grandmother of dependent children must have
resided for one year in county whore application is made for
aid.

Error of revisor in incorporating different act should be dis
regarded.

July 2, 1920.

Ralph E. Ssuth,

District Attorneif,

. Merrill, Wisconsin.

Ch. 251, laws of 1919, amends sec. 573/, SUts., in certain re
spects, but such amendment did not disturb the preexisting pro
vision that, as a condition precedent to granting aid.

"the mother or grandparent. ® * * must have resided in
this state one year and in the county in whicli application is
made foi* aid, six months prior to the date of such application."

Gh. 308, laws of 1919, again amended sec. 573/ in the specific
particular undei* consideration, so as to make it read:

"The mother or gi-andparents « * • must have residcil
in the county in wJiich application is made for aid for at least
one year."

Apparently, through inadvertence, the revisor of statutes in
serted in sec. 48.33 tlie provision of the law as it stood prior to
cither amendment. In this situation, you arc advised that un
der elementary principles of statutory construction, which need
no citation of authority to sustain them, the act of the legisla
ture which came last in point of time is controlling, that tlie

rule to be followed is found in ch. 308, and the residence of the
mother or grandparent must have been for one year in the
county prior to application for aid.

The action of the revisor is a mere ministci-iai error which the

ponrjs will disregard.
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Corporations—Real Estate—Consul geucral of foreign coun
try who has resided in this state ten years is resident alien; as
such not subject to provisions of sec. 2200a, "Wis. Stats.

Removal from U. S. ipso facto constitutes him nonresident
alien, and land in excess of 320 acres owned by him or by cor
poration in which he owns in excess of 20% of .stock immediately
becomes subject to forfeiture.

July 3, 1920.'
Honurable Merlin MuU'.

Secretary of State.
In re: Mndcna Farms, lucorporalcd.

The principal stockholder owning jnore than t\vcnty per cent
of the stock of Modena Farms, Incorporated, a Minnesota cor
poration, desirous of acquiring real estate in excess of 320 acres
located in the state of Wisconsin, is the Italian consul general,
who resides, and for the ten years last past has resided, in Chi
cago.

See. 2200a, Wis. Stats., provides in substance that a nonresi
dent afien or a corporation, more than twenty per cent of whose
stock is owned by such alien, shall not "acquire, hold or own"
more than 320 acres of land in this state.

The question has arisen whether, in view of the statute jusf
noted, such consul general is a resident or a nonresident alien.
No doubt is entertained but what such consul is a resident

alien. From 2 C. J. 1298, it appears:

"A consul is a commercial agent appoijited l)y a government
to resid.e in a foreign country, * *

Citations contained in the memoranda transmitted with your
communication sustain this conclusion. Sec E.r. parte Blumcr.
27 Tex. 734; Mann v. Taylor, 43 N. W. 220, 78 la. 355: Reck
ling V. McKinsiry, 185 Fed. 842; Bi-isenden v. Cliavihei'lain, 53
Fed. 307, 311; Stevens v. Larwill 84 S. W. 113, 110 Mo. App.
140.

A second question presented is whether the fact that such
consul "subsequently removed' his residence from the United
States to a foreign country" would ipso facto "constitute him
a non-resident alien and result in a forfeiture to the State of

Wisconsin of aU lands held," and as a subdivision of this ques
tion, whether he would liave a period of grace in which to dis
pose of his holdings in the corporation after his change of resi
dence.
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The first portion of this question automatically answers it
self. If he removes his residence, his residence has been re
moved, and there is nothing more to be considered. Change of
residential status is of necessity instantaneous. There is no such
thing as a twilight zone during which an individual is a resi
dent and at the same time a nonresident. This department is
equally clear that such change of residence will automatically
result in the creation of a liability to have such lands forfeited
to the state, although formal action by the attorney general to
that end wmuld under well settled principles be requisite.
The rigor with which our courts have enforced statutory pro

visions against tlie ownership of lands in Wisconsin by foreign
corporations is well illustrated by the decision in llanna v. Kel-
sey Realty Co., 145 Wis. 276, where it was held that a deed to
a foreign corporation prohibited fivmi ac(|uiring land in this
state is absolutely void. In the same ease it is pointed out that
in the case of aliens who have acquired property the transac
tion

"is not void, but is voidable only at the election of the state."

Under all the circumstances, we suggest that the period of
grace as to which inquiry is made be exercised by the consul
general in advance of his change of residence, and that for the
pTOtection of the corporation his interests be disposed of before
and not after leaving this country.

Appropriations and Expenditures—Education—Governing
boards of various educational institutions of state can expend
funds appropriated to them by legislature only after approval

of budget by state board of education. After such approval is
obtained they cannot alter purposes for which moneys are ex
pended without consent of slate board of education.

July 7, 1920.

Honorable Edward A. Fitzpatrick, Secretary,

State Hoard of Education.

Sec. 38.01, subd. (13), Stats., provides;

"The regents of the university, the regents of the. normal
schools, the mining school board, the state board of vocational
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edueutiou fur itself and for ISldut. iiistJlute, and the stale su-
])oriiiteudei]t of public; iiistruetioji shall - during the month of
April of eacli year submit their respective annual budgets for
the foilowiiig fiscal yeai- beginning July first; and if such bud
gets are within the available funds and in reasonable eouforinity
to the legislative will tliey shall l)e approved by the state board
of education so far as they i-elate to opei-ation and mainte
nance. After such api)rovalj the admini.st ration of the budgets
for operation and maintenance of the sevei-al classes of .schools
mentioned in this subsection sball in each case rest with the
board or offieer designated by law as being Die inunedia.te gov
erning authority of said institution, school, or department."

You inquire whether any of the educational authorities men
tioned in this subdivision can legally spend, prior to approval
of their annual budget by the state board of education, funds
appi-opriated to them by the legislature.

You are advised that in the judgment of this department they
cannot do so. This conclusion is based upon an examination of
the .statutes as they existed prior to the adoption of .subd. (13)
and the amendment of subd. (8) by ch. 478, laws'of 1917.

Tlie original act creating the state board of education was eh.
497, laws of 1915. Subsee, 8, sec. 376—50 then provided:

"It shall be the duty of the state board of edueatiou to have
the cxclu.sivc cliargc and management of all financial affairs pf
the educational activities of the state and to examine and study
the business methods and management of and the expenditure of
public funds'for the common .schools, high .schools, county train
ing schools, coiuity schools of agricnltuvo and domestic economy,
continuation, commercial, indn.strial and evening .schools, day
schools for the deaf and blind, Stout institute, the mining trade
school, the several normal schools and the university, shall as
certain the financial and business needs of such schools and in
stitutions, the fair and proper distribution of such expenditures
and the most efficient and economical use of public funds for
educational purposes and shall have power to in.stitutc and
maintain an adequate and uniform accounting system."

It is thus apparent that it was originally contemplated, as
plainly stated in the act, that the Iward should have "exclusive
charge and management of all financial affairs." In this situa
tion, it is obvious that "the governing bodies of the several
schools," as that expression is employed, were limited in their
dealings with financial opcration.s to the permissive right ac
corded by subsee. 12, to be present and be heard by the board

21—A. G.
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of education or its committees, and tlic duty to submit informa-
l ioii as provided by that section. Tlie immediate governing
bodies of the various institutions in tlic interim between 1915

and 1917 were, so fur as the law was concerned, without power
over the details of the administration of tlie financial affairs of

the respective institutions entrusted to them.
Ch. 478, laws of 1917, amended subsoc. 8 by inserting after

the Avords, "finauciid affairs,"

"relating to capital account and all biennial estimates au-
lliorizcd by subsections 11 and 12 for."

and by the creation of subd. (13), quoted at tlie head of tliis
letter. The evident intent of the amendment was to modify the

exclusive cliaraeter of the preexisting financial control so that
liic exclusive charge and management of financial affairs was
Mmrcafhu' restricted to capital ae<'Ount and to Ijiennial estimates
authori/.cd by subds. (1.1) ami (12). Subd. (13)'may be taken
as a definition and affirmative stalomcul of the character of the

powers of the various governing boards, as thus enlarged.
It appears therefrom that these various governing bodies shall

submit their respective ainiual budgets, and the boai'd of educa

tion then excreiscvs a limited veto power thereover, to the ex
tent of determining whcthei- thev arc

"within the available fnnds and in reasonable conformity to
the legislative will."

It will be noted that it is only "after such apjyroval" that the
administration of the budgets shall in each case rest, with the

board or officer. In view of the preexisting absence of power
during the interim between 1915 and 1917, this section is in the
nature of an affirmative re-creation of power, and it cxpresslA

and affirmatively states,that the "administration of the budgets
for operation and maintenance" is to re.st with the board or offi

cer only "after such approval." In other words, approval of
the budget by the state board of education is a condition pj'e-

ccdont, to the exercise of any financial authority by tlie bodies

and persons designated.

The foregoing reasoning would seem to auswci the second and
third questions which you submit, Avhich in substance present

the only question as to whether the budget as approved by the
state hoard of education must be adhered to by the governing
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bodies of the various schools. Unless the appiKival provided for
is to he construed as a iiiaUer of more meaningless and perfunc
tory routine, obviously the boards niusl. adhere to tlie budget, as
submitted and approved.
The situation i^j-esented would be somewhat analogous to an

act of tlic logi.slatiiro \vhieh became effective only after approval
by the governor and a subsoipieut. attempt to construe the act
as thus approved as authority for tiie doing of something en-
tii'oiy different from that \vlii<!h appeared in the law prc.senl,e«l
to and approved by the executive.

.  ('orporalions—Cooperallve Associations—.Dissolution of coop
erative association reciuires vole of at leiust, i;wo-thirds of oul-
slanding stock of such corporation.

July, 8, i!)20.
Honoraulk AIkkdin Hull,

Secrctari/ of Slalc. ^
A resolution to dissolve the Farimu's Cooperative Packing

Compuiiy, of X, was ailopted by a vole of G7J members, being
Ihe vote of all members present, at a meeting duly called out of
a total memboi-ship in the corporation of 0,223. The <iues1io;i
presented by your eoinmunieal.ion of July 6 is whether a resolu
tion i-egularly adopted at such meeting is etf'cclive to work a dis
solution of t he eorj.xiration in ((iiestion.

It is theopinio.!! of this department that the i-esoliition in
<{Ucstion is not sutlleicnt.

This conelnsion rests upon a consideration of the foliowing
statntory provisions:

See. 1.789, Stars., provides, and prior to the adoption of the
<*<)operative association law, provided:

"Any corporation organized umier any law may. when tiu
• ilher mode Is specially provided, dis.solve. by the adoption of a
"Avritten resolution to that effect, at a meeting of its members
specially called for that purpose, by a vote of the owners of at
least two-tliirds of tlic stock in the case of stock corporations and
of one-half the members in other corporations: but when a mode
or process of dissolution shall have been provided in Ihe articles
of organization, it shall lie condiictcil accoi'dini'lv."

■m
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Clearly, as the law stood prior to 1917, a cooperative associa
tion could only be dissolved by a vote of the owners of at least
two-lhirds pf the stock, the same being a stock corporation.

See. 1786c—12«, first adopted by ch. 51, laws of 1917, and
amended by eh. 508, laws of 1919, merely specifies that the num
ber of individuals therein referred to, to wit, 10% or more, shall
constitute,a quorum for the transaction of any business

''that a majority of all the stockholders could lawfully trans
act if present at such me«,»ting."

No si)ccial mode oi- process having been provided in-the ar
ticles of organization, the method set forth in see. 1789 is con
trolling and exclusive, and a majority of all the stockholders
could not dissolve the corporation, because the statute expressly
provides that there shall be a vote of the owners of at least two-
thirds of the stock reiiuisite to effect a dissolution. The rule is
laid down in 10 Cyc. Id03'.

'AVhcrc Ihc slaluP'. prescribes the steps to i)e taken i)y the
members of a eofimration for the surrmider of its charier, tlio.se
steps must of course be followetl, in order to terminate the exist
ence of the corporation."

Sec. 1789 further provides that such di.ssolutiou may take
]>lacc only at a meeting specially called for that i>urpo.sc. The
certificate in this ca.se alleges that the meeting was sixtcially
called pursuant to law, but it docs not state that it was specially
called" foi- the jmrjiosc of effecting a dissolution of the corpoi-a-
tion.

This dejiartment has likewise given consideration to the fact
that the articles of organization of the corporation in (piestion
provide by art. 8 as to meetings:

"A majority of .stockholders of record shall constitute a ([uo-
rum at any general or special meeting of stockiioklers when pres
ent or represented thei-eat."

It might well be (picstioncd whether the effect of the statutory
p!-ovision, in the absence of an amendment of the articles thcin-

sclvos, would operate to change the rule as to the quorum. In
view of the fact, however, that the record in tlie present case is
clearly insutficient in other respects, this f[uestion i.s not decided.

-■i!
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Elections—Corrupt FracHces Act—Law contemplates item
ized report of sepai-ate receipts and disbursements where same
exceed $5 in amount. Totals of lesser contributions must be re
ported but need not be itemized.

July 8, 1920.
llONORABLE AllCBLIN IIULL,

Sccrctarij of State.
Sec. 12.09, subd. (3), pai-. (a), provides for the report of

''every sum of money and all property, and every other thing
of value, over five dollars in amount or value."

Par. ()>) provides for the like report of

"every promise or pledge of money, propertv or other thing of
value."

Par (c) provides for the report of

"every dis])nrsoiiieiit ovei- fi ve dollars in amount or value."

Par. (d) prdvide.s for the rejmrt of

"every obligation, express or implied, to make any disburse-
mejit, over five dollars in amount of value."

You iniiuire whether these statutes contemplate a report only
when the amount received or promised, or the amount disbursed

or agreed to be disbui-sed, exceeds five dollars, or if it means that

expenditures are to be reported as soon as tiny reach an aggro-
gate ill excess of five dollars.

- Yon ai'e advi.sed tliat the law, in the judgment of this depart
ment, is plain and explicit; that under its terms reports are to

be itemized when the single sum is ovcu' five dollars in amount or

value; that apart from sums that exceed five dollars in amount

of value no itemized report i.s required. A report must be made,
however, of the total amount received or disbursed "in any

amounts or manner whatsoever." The aggi'egate of expendi
tures made or agreed to be made or contributions received or
agreed to be received must be reported in totals.

■ :v,
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Taxdiion—Dog Liccmes—Owner oi: dog brought temporarily
into stale must pay lieeiise.

Taxalum—Drahuigi Asuesxinmia—Fees for prinling noliee t>r
sale on aecount of draiiiage assessments are to be inelndeil in
eertificalc of sale, and eolleete<l therewith.

July 9, 1920.
Kaston Johnson,

District Allonieg,

"Wintewater, Wisconsin.
\ onr impiiiy iviises the question wliether peojde whose iiomes

arc without the state, bringing dogs into \Viseonsin during the
summer months, are retiuirod to procure a license under tin; Wis-
eonsin dog license law.

Von are advised that see. I (»2J speeitieally provides:

"Fvory owner of a dog more than six moiiliis of ago (the
word 'owner' when used in chapter 72 of the statutes in rela
tion to property in. or jxissession of, dogs shall include (!ver\'
person who own.s, harbors or keeps a dog) * «= #/■

This language is broful enough to cover the ease that yon liave
in mind.

That such is the law is eonlirnied by the provision of .see. 1G30.
see. T):

" Dogs brought into the .state temporarily for a period liot to
e.xeeed thirty days for show pnrpo.ses if kepi eontined or in lea.sh
shall l)e exeiiij)! from tlie provisions of chapter 72 of the .stat
utes."

l uidcr elemetilary j ules of .statutory construct ion, tile cimmera-
tion of the ela.ss of excepted dogs by this scetion excludes the
j)ossibiIity that other dogs are excluded from the operation of
the license law.

^ oil are therefore advised that a license must be obtained for
dogs so In-ought into the state,

^ our iiKpiiry as to tlie source of payment of a printer who ad-
verti.ses lands for .sale on aceuiint of lioiipuyraent of drainage
assessments is answered by the statute.

See. 1379—24. subscc. 1, provides:

r'lS'*'
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"• * • The .county treasurer shall advertise the same in
his list of lands to be sold for unpaid taxes, and unless paid to
him prior to the tax sale, he sluill sell such lands for the taxes
and drainage a.sse.ssment.s against the same treating such drain
age assessments tlie same as, but keeping them separate from,
the unpaid taxes on ins i'oeords."

Jt is further provided;

"* * *' No extra advertising fee shall be added to the
eertifieate of sale for drainage assessments when the land was at
the same time sold t'oi- taxes as well as for draijiage assess
ments."

Plainly therefore, where the general taxes against the land
have been paid, the advertising fee shall be added to the certifi
cate of sale for drainage assessments and the printer is paid
fj'om this source.

Public ITeulDi—Penlisiry—Under see. 14]0<;, subsec. 3, li

cense to practice may be revoked for commission of felony in
volving moral turpitude.

July 9, 1920.

Dr. William Ivettler, Secretary,
IV'/.s'co/Ls'm Stale Board of Denial Examhurs,

Milwaukee, Wisconsin.
Replying to youi* letter .Inly 7, in wliieh you ask regarding

the right, of the Wisconsin state hoard of dental examiners to

revoke the license of one Dr. , under the facts and cir-

cumstanees stated in your letter, you are advjse<l as follow.s:

Under subsee. 3, sec. 1410j/, conviction of a felony involving

moral turpitude is sufficient ground for the. revocation of a li
cense. The offense committed by the offender is a felony in

volving moral turpitude.

It lies within tlio power of the board to revoke this license,
and there is no recourse against them if they act in good faitli

and in the exercise of a sound discretion in such revocation.

-
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Bonds—Taxation—^Loss resulting from loan of bonds for use
as collateral to individual who becomes insolvent, with result
that bonds arc sold for payment of debt, constitutes loss which
may be deducted from income under laws of Wisconsin.

July 9, 1920.
Tax Commission.

An individual purchased $10,000 of railway bonds, the in
come from which was taxable and upon which an income tax
was actually paid. Subsequent to the purchase of such bonds,
they were loaned by the owner to his brother for use as collat
eral. The brother's note was taken, with the understanding
that the same should be considered paid when the bonds were
returned. The interest upon the bonds was collected and turned
over to the owner. The brother so entrusted with the bonds

made use thereof as collateral to his note and as a result of faib

ure in business became wliolly insolvent; and the bank with

whom the bonds had been placed as collateral exercised its power
of sale and disposed of the same at the market price.

Under these circumstances the question is pre.sented as to
whether the same may be deducted under the provisions of see.
1087)a—3, subd. (c) :

"Losses actually sustained within the year and not com])eii-
sated for by insurance or otherwise, provided that no loss re
sulting fi-om the operation of business or the ownership of prop
erty may be allowed as a deduction, unless the income which
might be derived from such businc.ss or pi-operty would be sub-
.icet to taxation under this act."

We are of the opinion that, under the circumstances, there has
been a loss as contemplated by the terms of the statute.
This conclusion might be rested upon the provisions of the

amendment introduced by eh. 275, laws of 1919, which plainly
imports that a lo.ss su.stained from the ownci'ship of property
may be allowed as a deduction, if the income which might be de
rived from such property would be subject to taxation.
In view of the statement in your letter that the tax commis-

.sion has consistently held that an accommodation endorser can
not deduct as a loss any amount which he may be compelled to
pay as such indorser, we are moved to suggest a doubt as to the
correctness of this rule. The statute, as it originally stood prior
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1o the aiiicudmciit of 1019, provided in the broadest terms (see.

1087p(—4, subd. (b), Stats. 1915) for the deduction of losses
during the year not eoinpensated for by insurance or otherwise.

The ruling- of the commission noted appears to have been
based in part at least upon the language of Black on Income
Taxes, 2d ed., sec. 304, which discus.ses the provisions of the fed
eral law and the drift of English decisions upon the subject.

It is respectfully pointed out that the federal law contains and
lias at all times contained a provision equivalent to that found
in sec. 5519, Barnes' Code, iiar. "Fourth," providing for de
ductions of

"losses actually sustained during the ycai-, incurred in business
or trade *

The so-called Wilson tariif law, in its income tax provi.sions,
contained the language: •

"* * * Losses, actually sustained during the year, in
curred in trade or arising from fires, storms, or shipwreck, and
not compensated for by insui-aiiee or othei-wiso, and debts as
certained to be woi'thless, bul excluding all estimated deprecia
tion of values and losses within the year on sales of real estate
purchased within two years previous to the year for which in
come is estimated." 28 U. S. Stats, at Tjarge 553.

We have nowhere seen the statement directly made that the
Wisconsin income tax law was patterned after the federal law
of 1894 \n this respect, although the inference is .strong, in view
of the similarity of the language, that it must have been. To our
minds, the omission of the words, "incuVred in trade," from the
law of this state is indicative that a different rule was intended

10 be applied than that wliich is expre.ssly euuneiated in the fed

eral statutes, and that a broadci- right of deduction is conferred,
that losses wliich may be- deducted are not confined to those aris
ing out of the conduct of a trade or business. The fact that the
deductions enumerated in sec. 1087m—3, which precede this
provision as to lo.sscs sustained, relate to business or trade is

equally significant, to our minds, that the qualifying words.in

those sections having been omitted, a different standard for the
ascertainment of loss was intended to be c.stablished by tliis sub
division, and that losses oceiu ring arc wot merely such as arise
out of the use of property for the purpose of producing income,
except as such rule is supplied by the amendment in the law of

''-1
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1919. Prior to tluit lime, as an illustration in our minds, the

loss of a dwelling house by fire, not compensated by insurance,
was a deductible loss, although Ihe income Ihei-efrom was not
taxable.

Public Health—liegistcred Xurses—Power to register nurse.s
j-egistercd under laws of other states is dependent upon qualifi
cations prescribed by laws of those slates and not by fa.ct that
individual has in fact received training equivalent to that wliieli
wtmld he required in this state.

July 12, J920.

Mrs. Mabel C. Bradsiiaw, Chairman,
Committee of Examiners of Registered Nurses,

Milwaukee, "Wisconsin.

See. H-Sbo provides for registration of nurses:

"Fiftii. Without e.xamiiiatioii, provided the applieaiil shall
ha\e l)e{Mi registered as a J'ogistei'ed nurse, under the laws of an-
oilier state having reqnirenumts determined by the AVisconsiii
state boai'd of medical examiners of this state, to be equivalent
l<) the rc({uirement.s of this state."

As we understand it, your inquiry of July 9 is directed to the

ascertainment of whether, under the provisions of this section,
it is within the ])owci' of the board of medical examiners to grant
registration without, examination to a nurse i-cgistered under
the laws of Illinois, which now require but two years' training
instead of three, if in fact the nurse in question has received
three years' training.

Vou are advised that under the law as it stands the power of
1'Cgi.stratiou without examination is limited to cases whei-c the

general I'equircmcnts have been determined by the AVlseonsin
state board of medical examiners to bo equivalent to the require
ments of this slate. The fact that an individual has had a
<'Ourse of training which meets the requirements in this state
would not. under the law as it stands, entitle her to he regis-
1 crcd.
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('onlnicls—Kducafion—I'lihlic Officers—Supcriiiteiulent of
Public hislruclion-—Breiich of conl rnol by teacher is not ijiiinoral.
coii(lu(!t witlhii iiicaniiig of statutes.

Aiitliority of state superintciulciit liiuitcd to revocation of
stah; Jiecnses and certificates.

July 12, 1920.'
Honorable C. l\ Vakx, JSlale ISiiperitttciuUnl,

Department of Public Instruction.
Docs Ihc bj'cuch of a contract entered into and agreed upon,

whereby a teacher is bound to teach for a speeilied terni for a
>I)ccifiod sum, constitute immoral conduct within the meaning of
.see. 39.32, oi- does it affect his moral cliaracter, within the mean

ing of sec. 39.09? This ([uestion is in substance involved in
your reque.st for an opinion dated July 9, 1920.

You arc advi.sed that in tiie opinion of this department such
breach of contract would not constitute immoral conduct within

the contemplation of tlie hygislature when this statute was en
acted. It has been suggested that ordinarily and popularly
immorality would involve .some infraction of the decalogue. The
legislative thought, doubtle.ss, was that a teacher .should set an
(•xamjde of probity and cliaracter to those committed to his
cliargc. Ordinarily, action hreacbing a contract would not be
calculated to attract the attention of those enti-usted to his eare.

or influence the developnu'iit of their cliaracter unfavorably.
Generally speaking, too, inert! breach of a contract is not con
sidered immoral, as the same is a subject, for tlie coUcctkm of
.iamages in a civil action ralhor than for punishment under the
criminal law. Sliould tlie legislaiui'e decide that sucli action
should be ground for revocation, it might readily .say .so in plain
terms. Until it, so pi-bvides, tlii.s dojiartmcnt is of opinion tliat
such bi-eaeh of contract was not contemplated by the statute.
You inquire further whether, un'der the provisions of see.

39.32, the state superiiiteinleut has autliority to annul a teacher's
coiiiticatc.

In- answer Ihereln. we heg lo slale that the authority of the
stale siqierintcndcnt. is limited to tlie i-evoeatioii of state licenses

.and certificates, and would not extend to tlie annulment of teach
ers' certificates provided for liy sec. 39.00. the annulment or re-
N'ocat.ion thereof being vested in the county su]><^rintondent.
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A/jpropiv'afiouK and ExpendUarcs—Eahlio Officers—State liu-

jaane agent iudoiJeiicloiit officer with separate approprialioit.
Accounts may be accepted without approval of eonunissioncr of
iigrieiilture.

July 12, 1020.
Honokable Merlin Hull,

Secretary of State.
The question is i-aised whether the state iiumane agent is a

snhoj'dinate of the eoininissioncr of agriculture, whose expense
accounts are sub.j(!ct to the ajtproval of such coininissiouer be
fore they may be audited by the secretary of state.
You are advised that in the opinion of'this department such

stale humane agent is an independent officer, with a separate
appropriation, whose accounts may be accepted without the ap-
!)rpval of tlie commi.ssionef of agriculture.

'J'liis department, in an opinion rendered October 8, 1919.
\ HI Op. Atty. Oen. 744, lias held that notwithstanding the lan
guage of sec. 1495—2. subscc. 1, which provides:

A division of markets, in charge of a director i.s created in
the department of agriculture,"

the division of maricets was an indciiendent department, po.sses-
sing independent powers and functions.
Ch. 359, Laws of 1919, creating sec. 1636/fai, does not purport

to create the office of state humane agetit under the department
ol agiieultuj'c. It merely provides that the commissioner of a.g-
rieulture shall appoint such agent, and that his compensation
is to be fixi'd by the commissioner. The appi-opriation made,
under the I'casoning contained in that opinion, is likewise to lie
coii.strucd as made to the state humane agent and not. to the com
missioner of agriculture.
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Bridges and Jtighivays—Shade Trees—Corporatiom—Public
IJIiliHes—In addition to authority ol village board, con«ent ol

adjacent propoi'ty owner must be obtained before public service
(;ori>oration may trim trees located in public sli'ect outside trav
eled jiortion tliereof.

July 14, 1920.

Conservation Commission.

Attention Mr. C. L. Harrington.

^■<mr favor of July 13, 1920, may involve a question (»f fact,
and that is whether or not the so-called used street, wliieh has
not been forinally authorized or platted, has or has not become
a street by user or prescription. From the diagram submitted,
it might plausibly be urged that if this were a public street the
tree in question interfered with travel thereon.

A.ssuming, however, that the tree in question is one located
adjacent to the property of a private land owner and not within
the limits of the traveled portion of a street, we enclose for your
information co])y of opinion this day rendered the highway coni-
inissioii,* which supplcimnils the opinion rendered to Mr. Arps,!
to which you refer.

In addition to tlic information which you will find in these
opinions, your attention is called to the provisions of sec. 1344m,
which arc as follows:

"1. It shall he unlawful for any person to injure, mutilate,
cut: down or destroy any shade tree growing on or wll-hin any
street or highway in any incorporated village in this state, unless
express permjssion so to do lie fi rst granted by the board of trus
tees of such village.

■"2. Any ])ei'son violating the provisions of this section shall
be guilty of a misdemeanor, and u])on conviction thereof, shall
be punished by a fi ne of not less than ten nor more than one
hundred dollars or by imprisonment for not less than ten nor
more than thirty days."

And of sec. 1345:

■'Fvery ]>('rson who shall cut down, break, gii'dle. bruise or
mar the bark or in any other manner injure any pulilic or pri
vate shade tree growing on the side of or in any highway, or ah
low any animal under his control to do any injnry t<i any such
tree, or hitch any horse or other animal thereto shall pay fi ve

* Not inihlisluM),
tPiige 311 of this volume,

m
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dollars damages for every such act, fo be colleetcd bv the siiper-
jntoiideiit of Jiiglnvays for the benefit of the highway fmid, and
such pei'soji simi! bo further liable to Ihc owner of tlie land in
treble damages. Mvery officer having any charge of a liiglnvay
wlio shall cut down. <iesti'oy or damage any such shade tree shail
loileit twenty-fivt! dollars, one-half to the use of the. i)ei'son
prosecuting thei-efor."

In addition to these iirovisions, see. 1329a, subsee. 3, provides:

l>ut no tree shall be eut, trimmed or the branches thereof cut
or broken in the construction or niaintenanee of any such line
without the eon.sent of the owner of the tree."

See. 1342 provides:

"Any person owning or occupying laud adjoining any high
way may plant or set out trees on eacii side of said highwav con
tiguous to his land, which trees shall not be set in the-highway
more than ten feet from the margin thereof, and if any jiersoii
shall cut down, injure or desti-oy any tree that may have been
or shall be so jilanled oi- set out or which shall have been left
on the side of such highway for shade he. shall be liable to treble
liamages to the owner or occupant of such adjoining lands."

Those last, two sections do not purport to specifically apply to
tj-ees located within the limits of incorporated villages, but it is
the judgment of this department that the consent of the prop
erty owner in whom i.s vested tlie title to trees adjacent to his
property i.s cnually requisite to authorize the trimming of trees
in a viiiage, as In a town.

CyrporaHons—l)tsurinuc—C<n-pora\iou to act as agent for in-
torinsui-anee may ho formed under chs. So and 86. Stats.

July 15. 1920.
Homor.aijij: Merijn Hiilt.,

Secrefarif of Slate.
l iie question has arisen as to witeilier a corporation siicli as

is described in .sec. 1915m. sub.see. 2. Stats., wliicli provides that
inlerin.suranee may be executed by an attorney and that

"a corporation duly authorized by its eharier so to do mav act
as .«ueh attornev."

may be incorporated under eh.s. 85 and 86 for such purpose.
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You are advised that it is the opinion of this department that
while such corporate purpose is not specifiealb'; enumerated in
sec. 1771, the proviso for incorporation

"for any lawful business or purpose whatever ex

cept * * « other cases otherwise specially provided for"
is of such character as authorizes the incorporation in questi'on,
under tliese chapters.

There is no other specific provision for such incorporation, and
hence it follows of course tliat ehs. 85 and 8G prescribe the rule.

A fjriculturc—Public Officers—Weed Comniissioner—Town. not
autliorized io pay weed commissioner :nore than $3.0U a daj'.
Weed commissioner without power to prevent threshing of

grain coiuaining weed seed.

July 15, 1920.

Honorable A. L. Stone,

Deputy Weed Commissioner,
Department of Agriculture.

Your letter of July 13, with communication of J -J-

of E., Wisconsin, enclosed, as to which you request an opinion,
presents for consideration two propositions: first, as to the le
gality of a proposed arrangement under which a town board un
dertakes to enter into an arrangement with several individuals
whereby they are to be paid not less than $4.00 per day for dis
charging the functions of weed eommissiunor.
You are advised that this phase of your inquiry was fully an

swered in an opinion rendered by this department, directed to
you under date of July 23, 1918, the .same being found in VII
Op. Atty. Gen. 413. You were then advised, in answer to a like
question, that it was

"beyond the power of the town to pay more than the specific
amount nientioned in tlie statute." P. 415.

The law has not been changed in this respect, and the meas
ure of authority eoni'eri-ed upon the town board is to pay
three dollars, and no more. In answer to the suggestion that a
charge of one dollar per hour is to be made against the owner
of the land, the same limitation exists. The owner of the land

t -.yj

■  til
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can be charged three dollars, and no more, for the destruction of
weeds.

The second question presented hy your letter is aa to the exist
ence of power to prevent the thi-cshing of grain which is so
badly infested with Canada thistles that the air is clouded with
thistle seed to such an extent, that, as the letter phrases it, it is
'"hard to see the sun."

An examination of the provisions of the statute discloses that
the only procedure contemplated by the legislature is the entry
upon lauds and the destruction of growing weeds. See. 1480b
provides for the destruction of weeds "standing or growing on
sucli lands." No piy)visiou is anywhere made for tie destruc
tion of such weeds after they have been harvested. In fact, the
only particulars prescrihed by statute relative to the matter af
ter they liave reached the stage of: maturity is found in see.
14Sli»i, which fixes a jicnalty for illegally hauling weed .seed and
the succeeding section (1481r), which provides for cleaning
machines of weed seed befm-e the machines are moved.

Bridges and Hrghwags—Drainage Ditches—Where bridge has
been rendered useless by enlargement of drainage ditch, town is
not entitled to emergency relief under see. 1319.
Drainage district must pay to town, city or village expense of

lengthening existing bridge made necessary by enlargement of
drainage ditch.

M. J. Paul,

District Attorney,
Berlin, Wisconsin.

Proceedings for the construction of a drainage ditch were
initiated-under the provisions of see. 1359, Stats. 1917; relating
to town drains. The sections under whieli the procedure was
instituted were repealed by eh. 446, laws of 1919. Your request
tor an opinion does not state under which statutes the work is
now being conducted, but we assume that pixiceedings have been
ad under see. 1368—20, whereby some formal order has been
made for the continuation of construction pursuant thereto
Inasmuch as the provisions of both statutes arc identical,'it
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is perhaps not inateriaL whether tlic pi-ooceding is being contin
ued under the farm drainage act (sees. J.3GS—1 to 1368—30,
Stats.), or under the drainage district iaw (sees. 1379—10a to
1379—K), Stats.). In any event, it appears that as the result of
the prosecution of this work, several bridges, by reason of a
ditch having been made wider and deeper, have been rendered
useless, and the abutments have fallen in. In this situation, you
make inquiries which will be disposed of in order.

First, you stale that the town board has filed its petition un
der the piovisions of see. 1319, subsec. 4, for the construction
of a bridge under its tcrjns, as a matter of emergency. You ask
whether the town can legally claim aid from the county under
this statement of facts.

You arc advised that, in the opinion of tliis department, this
is not an (Miicrgency such as is contemplated by the statutes un
der considei'ation, That pi'ovides for the construction or repair
in the case of a bridge "being washed out or damaged by floods
or other cause."

Under familiar rules, the phra.se, "or other cause," would be
construed to mean and refer to other similar causes. Some un
expected and unforeseen contingency, such perhaps as the work'
of a cyclone, a stroke of lightning, or an earthquake, would be
such causes as were or might liave been contemplated within the
statute. The enlargement of a drain, the natural and necessary
result of which in the ordinary course of coustractioii would bo
to render an existing bridge inadequate and insufficient, would
not come within the provisions of the statute.
Ybur second question relates to the original liability for the

expense of building bridges across drainage ditches that were
organized under .sec. 1359, Stats. 1917, where tlierc was an old
bridge in existence at the time that the ditch is dug and such
bridge becomes u.selcss because of the ditch being dug.
Indulging in the assumption that the original proceedings un

der tlie town drainage law liave been continued by proper order,
we find that sec. 1368—15 ])rovides:

"Whenever a di-ain is consti'iicted,-'widened, deepened, or re
paired across, or it is necessary to construct, remove, or repair
any bridge on any highway, the procedure shall be as provided
in, and the cost of such work and the maintenance of such drain
shall be borne and apportioned as provided by slatute witli re
spect to highways in drainage districts."

22-—A. G.
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Sec. 1379—31'Hi, to which you refer, by subsee. 2 thereof pro
vides:

■■ Whenever by renson of a district widening ti ditch a longer
iiigluOiy bridge is rendered Jieeessary. Ilie town, city or village
siiall lengthen such bridge and such district shall pay to the
town, city or village tiie I'eusonable expen.se thereof but not of
nioi'o expensive material and workmanship than is contained in
sueh bridge. In case the town, city or village and the district
cannot agree they shall suiimit to the court, the facts and the
court shall fix the sum to be paid hy Ihe district to the town,
city or village."

You farther inquire as to the kind of bridges that must be
built to comply with sec. 1379—31ni. Subsec. 3 thereof contains
the pi'ovision:

•"All bridges aero.ss di'ainage ditches hereafter constructed or
repaired shall be of such wicltli and so constructed or repaired
that the floor thereof can he removed for the passage of dredges
witiiont the de.strnction of the .same."

Beyond the specification as to removal of the floor ,of such
In-idges, and the very evident intention that they shall be of tiie
same general material and workmanship as preexisting bridges,
there appears to be no requirement as to the type and standard
of bridge to be con.structed by drainage districts.

"We have assumed that the bridge in question is not located
upon the state system of trunk highways.

iij.'

Armories—Corporations—Clause in articles of incorporation
of armory association providing for roversion of property to
stale upon dissolution is valid; title to such property vests in
state immediatel.y upon dissolution.

July 17, 1920.
Honorable Orlando Holway,

Adjutant General.
You have forwarded for consideration articles of orgauization

of the Armory Association of Company D, 1st Infantry, Wis
consin National Guard, see. 8 of which provided:
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"All J'unds <111(1 property held by this association sliall become
the property of the State of Wisconsin in the event of the dis-
solntioii of said association/'

A siinilar provision is found in art. G of tiie amendments.

It appears that all members of this organization were drafted
into the mi]itar,\' service of the United States on August 5, 1917,
and in iiursuaiice of fedei-al law were discharged from tlic na
tional gnai'd, tints elVoeting the musfering out and eomidcte dis-
h,Hiding of the organization. At the time of such dissolution,

liie corporation was tlie owner of certain i-eai estate located in

the city of Jlilwaukoc, whicli is now in possession of the stale
militaiy authorit-ies. Your recjuest is whether further action is
nece.ssary or conveyance j'C(iaired to make the state's title ab
solute.

You arc advised that in the .iudgmcnt of this department sec.
1772, Stats., whicii authorizes the insertion in articles of incor
poration of

"such other iirovisions or articles, if any, not inconsistent witli
law, as tliey may deem proper to he Iherein in.serted for the in
terests of such corpoi-ation or the .'iccomplishment of the pur-
|X)ses thereof, including, if desired, the duration of its exis
tence, ''

is broad enough to sanction the validity of such i)rovi.sion.s in

the articles of incorporation of a military company.

Tills view of the matter is confirmed by the declared legisla
tive policy embodied in cli. 261, laws of 1909, which became sec.
637m, Stats. 191b, see. 21.42, Stats. 1917, and i.s .sec. 21.42 of the
pres(ml statutes, subd. (4) of which provides;

■' Whcnevei' any ssuch company sliall be disl)andcd as pi-ovidcd
by law such corporation shall cct^c to exist and all prop(n'ty be
longing to it shall become the property of the .state of Wiseon-
■sin.''

This being so, it. follows that title fo thti property,iu (luostion is
now absolute in the slate.

A (lislinction, however, is to be taken between the .state of
legal title and tiie record evidence thereof. Upon the basis of
the facts submitted, the state is now the owner of the property,
but affirmative record evidence of that fact might still be want
ing. ft would be tlie suggestion of this department, therefore,

, ■ .'icy
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tliat while nothing was re<iuisito to pcrt'oet title in tlie state, to
perfect the record of such title some record of the facts in cpies-
tion should be made. Such record might consist of a certified
copy of the order or whatever other action was taken by which
tlm particular company wa.s transferred to the federal service.

We suggest also that if a formal order of this character is not

available, an affidavit be procured as to the fact of the transfer
from some officer of the oi'ganization, jii-epared in such form as
to entitle it to record; tliat when so obtained, siieh order oi- affi
davit be recorded in the office of tbc register of deeds for l\lil-
waukee county.

Puhlio Officers—Words and Phrases—State employe in con
tinuous service of state from" and after Jan. 1, 1917, entitled to
increased compensation from July 1, 1919, irrespective of basis
of payment.

"Continuous service," within meaning of statute, implio.s.
readine.ss and expectation of employment, by employe and reli
ance upon availability for service by officer of state.

July 17, 1920,
Honorable "William Kittle, Secretary,

Board of Regents of Nortnal Schools.
Oh. 428, laws of 1019, by sec. 1, provides:

"The salar\-, wage or eumj)eiisation of each state employe
wliose .compensation, wage or salary is less than af the rate of
one thousand Iwo Imndi-ed dollai-s per annum, and who iias beeii
in continuous service of the slate from and after Januarv 1.
1917, except absence because of leave of absence, war service,
sickness or oiher temporary cause, is hereby increased and ad
vanced to a point which is twenty per centum over and alwvo
the rate of compensation, wage or salary of such emjilove as of
•laniuiry 1, 1917; * *

Fj'om your letter of July 16 and accompanying papers, as
nearly as the facts may be deduced, services were rendered by
a clerk in one of the offices of the normal seliool at Milwaukee,
beginning in December, 1916, and ending in Mareli, 1920.
Whether services were actually rendered by her during each
and* every month is not clear, although the ])resideut of the
.school states that, she



Or-jNtoNs oii' TiiK AttornKY-GKN.KUAr; 341

"hail 1)00!) in Ihe cmplny of (In? Boafd coiiliiiuoiisly froni a diite
prior 1o 1917."

And it is .stated in another loKci':

"She was i)ai<i each nioidli for the actual number of liours
worked."

Under these eireunistaiiees, you inquire whether a person eiu;
])loyed lyv the liour and at a I'ate less than .$100 per inoiith must
be paid the 20% increase specified in the chapter quoted above.
You are advised that in the opinion of this department, undcv

the facts above set forth, she is entitled to the payment of such
increase.

You will note that the manner or method of payment speci
fied is not determinative. The piirase used is, "salary, wage or.
"compensation," being broad enough to cover any species of em-
])loyiiicnt, or manner of payment. It is quite immaterial
whether the work he done by the hour or let by piece work, so
to speak. The all-important test in determining whether in
creased compensation shall be paid is the continuity of the serv

ice. Service by an employe of the state maj' be deemed continu

ous if such employe is ready at all times to work when needed.

■ Stated differently, eontinuon.s service involves a continuing mu-

lual expectation of employment and I'oadiness to serve on the

one hand, coupled with continuous reliance upon the availability

of the services of .such employe by the slate upon the other hand.

Such, we think, is the principle sanctioQcd in the ease of V.

S. v. Alfiev, Ibl II. S. 362, which involved a somewhat analogous

(juestion of when an officer was entitled to "longevity pay." In

that, case an officer had been promoted from midshipman to pro

fessor of mathematics, but had resigned the lower office before

accepting the one of higher grade. The court said, p. 365:

i«4i ® ® rjijij, (liicstion is. in shoi't, wholher Ids actual

service was foi- two distinct poi'iods, or for a singU. and continu
ous period of time."
"This court is of opinion that, in substance and in law, it

was for one eontinuons perioil. His express rcsiguii'ion of tlu?
lower office, the very day . before his appointment to the higher
office, and when he must have known of jiiid counted ux)on the
coming appointment, was evidently tendered with no intention
of leaving the scj'vicc, and was but equivalent to the resigiiation
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which t])e l.'tw would have iitiplicd j'i'oin his accc[)laiic(i of llir
higher office."

also V. S. c. SL L. & S. (V. h'y. Co., 180 Fed. 05-1.
The statute sjieeifies the exceptions to eonliuiious service,

ainotig which arc absence iiecause of leave of absence or other
lemporary cause. Such fither temporary cause, this depaii-
iiient conceives, may well he a want of work to be done rof}uir-
ing the attention of the employe.
Vou make inquiry as to the application of this .statute to the

cases of normal schools where .students have been employed at
a rate of! twenty cents to thirty eent.s ])er hour.

ou are adviseil that if any eases exist where there has l)een
a continuity of service by students within the terms of the slal-
ntps from -Tannaiw 1. 1017. to July ]. 1919, when this law be
came effective, for such period of time as such students rendered
services aftei- July 1, 1919, they worild be entitled to eompeiisa-
fion at the mcrcascd rate.

As wc read the resolution sul)miftetl in question 2 of your re
quest for an o]>inion, it merely provides for the payment of a
balance due and unpaid. It is in no sense an attempt to j)ay
extra compensation after the jieriod during which serviifos have
been rendered has expired. '

g'V.

Criminal C'oiivietioj) secured through fraud hy defend
ant, M'ill not protect him again.st new proseeutiou.

Julv 17. 1920.
Glinton G. Price,

District Aliorney,
Mauston, AViseonsiii.

In your lettci" 61 July 14 you states that a few days ago an
able-bodied man hy the name of H K struck an old sol
dier over seventy ycnr.s of age; that the party assaulted came f..
your office as distihct attorney tlie same, evening, Saturdav night,
and tliat you could see a very deep cut ou his cheek and you
prepared a complaint for the complaining witnc.ss to file before
a court eommissioner; as you could not find the sheriff the war
rant was held hy the magistrate until l^Ionday morning, when
the defendant ̂ vas hrougld before the court commissioner: that
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a local attorney appeared for tlic defendant before the court
commissioner, objecting to the pi-ocecdliigs for the reason llud
tile defendant itad alretidy plctided gTiilty co the same offense
flic Salnrday night of ihc assault. You state that upoji investi
gation you have found that, as sixui as the defendant assaulted
the old gentleman he ari-angcd to Jiave a party sign a eoiuplaint

charging the defendant with assault and battery on the old sol
dier, and then before the-justice of the peace pleaded guilty and
was lined $1.00 and costs.

You inquire whether a man can go up to anyone,he desires
ill any public place or on the bighway, strike liim and tlien ar
range to go before a justice of peace, get some friend to make a
complaint, plead guilty and get the miniiiunii fine and costs.
The facts of your ease are nearly jiarallel to tliose contained in
the ease of McFadand r. .S7a/c, 08 Wis. 400. Tu this ease it was

licld that where a person liable to be charged criminally by
fraud ])roeurcs liimself to lie convicted of the offense, such con
viction is no bar to another prosecution, except peiliaps where
the full penalty of l;he law has been imposed and suffered.

•  Uuder the statement, of facts jiresented iiy you I believe you
would have the I'iglit to prosecute the man for tlie assault and
battery and that the former eonvietion would be^ considered a
nullity as having been obtained iiy fraud.

Bridges and- Jlighivngs—Municipal Corporahions— Villages—
Taxation—Ujiou creation of iiieorjioral-ed village out of portion
of town new village not entitled to any portion of funds raised
by taxation for doing of. specific e.onnty road and bridge work.

July 19, 1920.

Lucien T. Rkii),
Dislricl Aliornc'j,

La Crusse, Wisconsin.

Tlie village of Rockland. in yotn- county, was incorporated
from a portion of the town of Burns. Prior to such incorpora
tion, you state a fund of approximately $10,000 had been ac
cumulated as the result of the town's voting various amounts to

be used for county road and bridge work. The county board
has voted the county .share of .such oxpenso.s, and nothing re-
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mains except the aelual eoiistTuction of the work. The ques-
lion presented by your inquii-y is whether the newly created
village is entitled to a portion of this fund, by reason of the
tact that it was raised by taxing property now within the- cor
porate limits of such village.
You are advised that somewhat similar situations have been

the subject of rulings by prior incumbents of this ofiiee. I Op.
Aify. Gen. IS, involved the question of the expenditure of funds
similarly api)ropriated in a ease where a portion of the town of
Blooming Gi-ove wifhdi'cw tbcrcfi'om and became a portion of

-  the city of i\ladison. It was said in tliat opinion, p. 15:

'"From all this it appears that tlie town and county taxes ai'c
raised to make a partienlar improvement, and when such taxes
have been so i-aiscd, I think they nmst be held to be pledged for
that particular purixwe and may not ho used for any other pur
pose. It follows thai it can make no ditforence that, the terri
tory where the improvement was to he made subsequently be
comes a part of an incorporated city. If this were not so, much
confusion would result in that it would be veiy ditheult, if not.
impossible, to reapiK)rtioii the money allotted from the state high
way fund, the county tax and the town tax.
"In view of these con.siderations, the answer to your lirst and

second questions is plain, i. e., that tiie county highway commis-
sioiu'i" may proceed to contiiact for the construction of the pai'-
ticular improvement in (inestion and the county trea.siircr may
make payments therefor, just as though no change had been
matlc in the i)oiiiulai'ies of tlie town and citv."

A {|uestion having been presented as to the iwwer to devote
money raiscil for a .spceific impi'ovement to a different, improve
ment by a uommitteo of the county l)oai-d, it was held (IV Op.
Alty. Gen. 775) that no sucii power existed, referring to tJie
opinion above quoted.

In VI Op. Atty. Gen. 272, it. was ruled:

i i ri3 he division ol a town tlvat has rai-'-'cd money for the eon-
striietion of state aid highways does not affect the cxpeiiditui'c
of such money fo]- such pur])osc."

And in the body of the opinion it was said, p. 273:

» We have here no ciuestion of the division of credits
or apportionment of debts between a new and an old town.
The money expended in the impi-ovcment of highways is ex
pended for the public, generally."
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No good reason appears for changing the rulings ab'ove cited.
They are, on the conti-ary, expressly affirmed and adhered to,

and you aj-e therefore a<lvi.sed that, the village in question is not
entitled to any portion of the funds that have been raised for
the eonstruction.of specific bridges and highways.

TaxuHoii.'—Dog Jjiccnsos—Collection of penalties for violation
of dog license law to be enforced by civil actions for forfeiture.

July 19, 1920.
C. S. Roberts,

Bialnci. Attonicg,

Bal.«!am Lake, Wisconsiii.

Your letter of July 17 raises the question as to the proper
method of iirocedure for the enforeenicnt of the penalty pro
vided l)y subst'c. 4, sec. 1658, Stals. The language in (jiiestion
reads:

''Any person who shall violate any of the provisions of chap
ter 72 of the statutes shall be liable to a jx'iialty of not less than
five dollars nor more tlian fifty dollars for such' violation."

You have just been advi.sed by telegram, as follows:

"Proceed for forfeiture pursuant to chapter one forty two."

This is hei'chy confirmed. The conclusion of the departmeni
is based upon the conslrue'.ion of sec. 7, ch. 17.7, laws of 1860.

Thill section riad as follows:

"Whoever keeps a dog, not regi.stered, numbered, described
and licensed, according 1o tlie pi-ovisions of this act, .sliall forfeit
the sum of five dollars to the use of the town, city or village,
wherein the dog is kept."

Ill the cases of SiaU v. Ives, 15 Wis. 445, Ives v. Jc^erson
County, 18 Wis. 176, Carter v. Dow, 16 Wi.s. 298, this provision

was before the supreme court. In the last of these cases, it was

said, p. 321:

"• • * The forfeiture incurred-under sec. 7 of ch. 175,
Laws of 1860, must be enforced by civil action. That act docs not
prescribe the form of the remedy, furtlier than that the prose
cution shall ho in the name of the state (sec. 13). 'Die general
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statute (li. S., cb. 155, sees. 1, 2) dcebircs thai in all eases not
otherwise specially provided for, where the act or omission shall
not be a misdemeanor, the penalty or forfeiture may be sued for
and recovered in a civil action in the name of the state, and that
it shall he prosecuted in tlie same manner as personal actions."

These are believed to be decisive of the present question.

Jndigcnl, hisaiic, cfe.—Piil>Iic Officers—Roard of control with
out power or authority to agree to support nonresident insane

person.

July 22, im
■Board of ( 'ontrol.

From your letter of July 22 it appears that an effort is being
made to return to this state an inmate of tlie hospital for the.
insane at Selkirk, Manitoba, Canada. Vou request an o])inion
as to whetlier tiie stale board of control has the power or author
ity to consent to Uie reluj'n of the patient to this state, to be
maintained at its expen.se.

You aro'iidviscd that the answer to this question is dependent
entirely upon the delej'inination of whether tlie individual in
tiuestlon has in faet lost Ins residence in this state. If you are
correct in saying that he has lost Ids i-osidcncc and legal settle
ment here, then it is our judgment that you are wholly without
j)ower or authority to arrange for liis return and support at
state expense.

11" the individual in question has a residence in the slate, it
must be at .some point, as there can be no such tiling as a float
ing residence that tias no relation to any particulai' portion oi'
Bie state. This j)arly is now a resident of' Green Lake county,
or he is not a resident of Wisconsin at all.

Under elementaiy principles, it must be apparent that the
state owes no duty to a iionrcsitlcnt insane pcr.son, and it would
be an improper oxpeuditurc of public funds to apply the .same
to the support of such an individual, 'idie coiTectness of this
view is emphasiml by the provisions of see. 51.12, subd. (6).
Stats., relative to tiic disposition of noni-esident insane, it being
tliere provided:

"Whenevci* it sliall ]»e found tliat any imiuilc of any liospital
or asylum for the insane is a nonresident of the state "the board
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shall, if posKihie. asccilain the state, countrj', or other political
tlivisiou in wliich such iinnafe lias his legal resitlcnco or is en
titled to support, and cause him to be transported there if that
etui he done at a cost not exceeding two hundred fifty dolltirs;
|)i'ovided that such transjtortatioii slndl he hy the im.sr direct
and usual i-oute hoth going and i-eturniiig and shall he accom-
jilished in the sliortest prtietiealiie time ;ind tliat only neeessary
and rciisoiiable expenses shall he tiliowed and iietuai time neeos-
stirily ltdien hy said triji."

Ihider those eireumstanees we snggost that yon must, first sat
isfy yourselves fully that the individual in question is a resident
of fliis state. -No such absurdity is eoiifemplated as bringing
him iiere and Iben tj-ansportiug him elsewhere, pursuant to the
iilain terms of the statute quoted.

/vlo:ric.aiiiig Liquors—(.'ity council without power to author-
i/.Q transfer of liquor permit from one individual to another or
lumi one locntion to another.

Julv IthJO.

iloN'Oi.'.vma; O. .1. Swfnnks,
City Attorney,

i^a Crossc. "Wisconsin.

Vour letter of July 21 contains two que.stinn.s:

'"Is it within the power of the city of La Orosse as a mniiiei-
jmlity to n.ake sneh penults Lfor fi'i'inented. malt and vinous
noninloxieating liquors! (ransferahle from one iiulividiia! to uii-
(•llter. prtA'idetl the same is kept in the same loeation''
" Is it within the jiower iif llie edy o'" La (h'ossr to nmhc such

permits t ianslVraliie IVon? otu! io'eatioii lo aiiot lier, provided liie
restrict i(ins and {•omiitions of llie Laker law are c.naplled witii

You are advi.sed that in the .indgmcnt of this department, u
city eoiineil is without ixiwcr to make permits for the sale of
noninloxieating liquors t ransferablo.

A'ou are of course familiar with the decision of the supreme
court in Htotr v. liaync, 100 Wis. .15. whicli is roat^inned and ad

hered to ill John Bnrih Co. v. Brmidy, 1G5 Wis. 19(1, holding
that a license i.s a mere privilege to i)c enjoyed while the condi
tions and restrictions are i^omplied with, and im])lies sjiecial eon-
tidenee and trust in the licensee, and from the nature of tilings
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sucli license is not assignable at connnon law. Those dceisions
accord with what is said by Black on Intoxicating Liquors, sec.
130, and by AVoollen and Tiiornton, The Law of Intoxicating
Liquors, sec. 419.

It is true that the statute under which Siate v. Baync was de

cided contained the words that licenses should be issued '"to

sucli ])crsons as they deem proper," and that the court argued
that tliis iini)Iied the exercise ol; judgment and diiscretion. This

i'eature is wanting in the present law. It seems apparent, liow-
ever, that it was intended that such places should be conducted
only under supervision and I'cstriction, and that the issuance of

permits therefor under the police power could only be justified
upon tlie tlieory that Ihe public had an interest in the manner
in which siudi premises are eonducted. It seems fair to a.ssume
that, having cxpres.sly rcenacted see. LAoTa, relative to the ex-
elusion of minors from premises devoted to Ihis business, the
consideration of i)oi'sojiiil fitness of the holder of a permit would
be equally strong. In the absence of a well dclined expres.sioii
of Icgi.slativc intent to tlic contrary, this dcpai-tment feels that
the .same rule .should he applied.
It is likewise the judgment of this department tiiat ii. munici

pality is without ])ower to authorize the tj-ansfer of such i)er-
mits fi-om one location to another.

Tills conclusion, we think, may be rested upon the ex])ress
terms of the statute which.provides that such permits "shall des
ignate the premises for which such permit is granted." What
was said in ̂ tate e,x rd. Climidlp.r v. Mnyar. IfiG AVis. 203. 20-1.
is equally pertinent:

<'* c 9 0^1,. has not Imeii called to any statute

which obligates or even authorizes a city council to traiisrer a
license i.ssued fm- one localilv to anotlnu-."
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L'ublk Hcallh-^Puhlic N^iisances—Stockyard located and
mainluined with reasonable regard to public interest not a nui
sance. ^

Public Officers—hfatc Board of Health—State board of health
without power to authorize village to institute sewer system.

July 26, 1920.
HoNoi{Am,K ( A. H.mp'i.k,

State Jfralfk Ofjkcr.

Your conimunieation of July 23 eail.s atteiilion lo the fact that
at many localities throughout the slate complaint is made as to
stock yards,

'_'on the grounds that tiieyare detrimental to health and a pub
lic nuisance to the residents residing in that immediate vicin
ity."

^ oil iiKjuire, as to ihe liesl. mode of proeediiri^ to lie followec] in
such cases.

Von are advised lhat tlie .supreme court of Wisconsin, in the
case of BoUni v. C., M. .0 Si. P. II. Co., 118 Wis. 362, has had
this general subject under consideration. Its conclusion is best
stated in t]ie language of the opinion. Speaking of a railroad
company, the court said, pp. 364-366:

*  * In order to discharge the statutory duty of re
ceiving and transporting live stock, it must have facilities for
the ))urposc at its stations, or in some convenient ])hice within a
I'oasonablc .distance. Inasmuch as it cannot have a train ready
at all times to immediately receive and tran.sjiorl the stock of
fered. it must, nccc.ssarily iinve yards or inelosurcs in whieli the
animals may lie kept until they can be taken away in the regular
cour.se of the operation of the I'oad. That offensive smells and
unpiea.sant noises will inevitaidy eome from sueli yards, when
ill us(\ is matter of common knowledge. The skill of man has
not yet devised means, within the hounds of reasonable expense
and diligence, l)y which these disagi-eeabh^ i-esiil1s can bo wholly
avoided. It must follow that, if a railway eomfiany exercises
reasonable and proper diligence and care in the location of its
yards and in its nianagemeut, it has performed its whole duty.
,Tmi)ossibili1ios e.aiiiiot be required. Duties eaunol be imposed,
and juinisbmenls infficted, simpiv becau.se the duties have -been
performed. Tf injury-results to othcr.s. it must in such ease be
daniv.mn ahsffue injiirin. The same rule must apply which ap-
plic.s to noise and smoke and stivini resulting from the operation
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of the rjulroad. If ihcsc aiino.vaiict^s i-osult. simply from the nee-
es.sai\v and iiroper opei-ation of the road, tlk-y imist lie bornr.
If thf company use the l.x^st and most improved d(!vice.s to piv-
vent injury to otiioi-s. it is piotccted by its fi-anVhise.-;, If it is
negligent in this rejrard, it must i-espond in danuiKos, i! a nui
sance is tiiereby croatod. 2 Wood, Nuisances (3d eil.) sec. 755.
So, in llio case of stockyards, the i-ailway company must use all
i-easonable diligence in tlic location of its yards in close piox-
imity to d\vcliinj>:s or busine.ss iiouses, to their injui-y. wilhonl
incurring liability, it must, doul)fless, in oi-der to perform its
d\ily, ]ilace the yards in a reasonably in-actieable and convenient
location in the vicinity of its station, for the reee])lion ami shi))-
liing of cattle, but it must at the same time place them where
they will do the least jiossible injury to other,s. If these retpiire-
ments be fiilfilled. and if the yards be oi>erated without iiejrli-
{rence, and with that skill and dili5;(mce to avoid noise and not
ions smells therelVom which the itnportanee of the duty de
mands. there can lie no liability, even tbouy:h injury may result
to others. Such injury, like manx' others, is si!n|)ly one of the
|)enaltics we ha\'e to pay foi- tiic conveniences of imaiern mi'tliods
of transportation."

This lanjjuage covers rhe matter so fully tiiat nothing can i>^'
added, cxeojit to state that the court apparently has not di'parted
from this point of view, because so i-ecentiy as ,Taiuiai-y, 1917,
in the ease of Clnrh e. \Vu}iih<iU{. 165 5Yis. 70, in an opinion tluit

attracted considei'able atleiition, a simiiai- rule was laid down

with i-cference to keejiing l.dgs. the r*ourt saying, p, 71:

'■Manifestly ])igs eannot he raise<l in tiic i-ity, hence 1he\'
must l)e raised on the farm. If they ar-e raised there under con
ditions as clean ami .sanitai-y as can reasonably be attained con
sidering the cliaraeleristies of the animal and llie necessity for
coiidnement. in close t(uar1.ers, the fact that odors from those
qnaiTors ai'e'eari'ied abroad on tiie summer In-cer.e will not make
an aefionable nuisance.

"It becomes one of those minor discomforts of life whi<*h must
1)0 l)ornc in doforem-e to the principle that one imin's enjoyment
of property eannot always i)e the controlling factor, Init must be
considei-ed In eonneetlon with the i-easonable and lawful use of
other property hy his .neighl>ors."

I

It must thus be apparent that in each case prescntol, a que.--
tion of fact is involved. ' The element of negligence upon the
part of the railroad comj)any must be affirmatively established.
All the fact.s and eireunistances surrounding the establishmeni
of the yards will be taken into account. It. wnnlrl i)e mu' snggos-
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t.ion tliat hi purely borderline eases, wlicrc close questions oiifact.
are likely to bo developed upon the trial, your department iniglil
not be .iuslified in taking tiie initiative, for tiie reason thai any
private individual may institute suit for the abatement of that
which he conceives to be a nuisance. Where the condition is oT
a thoroughly aggravated character and of such long standing ax
lo manifest a defiance or disregard of all proper rules looking
to the conservation of public iicaltli, then under the statute (see.
3180a) the matter may be laid before this department, whicli has
authority to proceed, and, the conditions outlined existing, it
Avili as heretofore cooperate with your department to tlie full
extent of its iiower and ability.
Your second question relates lo tlic method of procedure in a

ease where an incorporated village has provided no .system of
sewers, and due to Die location of a large portion of the houses
thereof upon lo^v ground, it is subject, to floods, which i-csiilt. in
highly uiisanil.ary conditions. "I'ou state furlher that the inliab-
ifants of tlic lower area are desirous of luiving a sewage system
cstablislied but lliat the oftieials of the village neglect and refuse
to take action for the establislnnent of a drainage system or a
sewer system. You inquire as to what can be done undci* these

eircumstances.

You ai-e advised that the jirobiem involved is pi-iinarily a gov
ernmental one, whose solution is lo be foumi by the election of
public officials fhat -will ciiaci and cai-ry out the ]>rogi'am de
sired by the citizens affected.

Sec. 61.34. subds. (21) and (28), outline in the fullest manner
llie power of the village boai-d in the matter of arranging for
the nbatemenr, of such conditions.

See. 61.45 provides:

"It shall be lawful foi- tlic itresident and trustees of any vil
lage whenever they shall deem It necessary for the public health,
to cause sewers and drains lo he made in any [larl. of such ^■il-
lage, and to order and direct (he eonstruetion of either of the
same, and to alter, rejiair or mend any sewer or di'ain horelo-
fore, or hereafter, con.striieted within said village, and to cause
a main sewer for the purpose of an outlet for the branch sewei%s
and drains to be coiistrnetecl without the limits of said village
when necessary; * *

Tt is thus afipareiit, wo think, that the village board is loilged
with the diserelion as to whetlicr it shall or shall not eslalilixh
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■d sen'cr .system. This is a type of discretion that cannot be con
trolled by mandamus, so far a.s any authorities upon the subject
that have come to our attention are concerned.

Vou are of course familiar with the pi'ovisions of law relative
to the abatement of specific nuisances, but in a situation such as
that which you outline, we think the only remedy lie-s in the edu
cation of the community and its public officials into a desire for
better conditions.

ELcclioiis—If nomination papers are regularly filed and are
in due form, county clerk has no power to keep name of candi
date from ballot unless some court action is brought to prevent
it. . •

July 26, 1920.
K. S. Jednev,

Dnlricl Alturney,
Black River Falls, Wisconsin.

An opinion was rendered by lliia department under date of
June .10, 1910 (Op. Alty. Geii. for 1910, 341), in reliance upon
Ilic authority of 15 Gyc. 347, tlmt a county clerk acts in a purely
ministerial capacity in preparing and printing official ballots.
In that opinion it was held that where nomination papers were
filed on behalf of a woman for a county office, she was entitled
1o a j)]aee on the official ballot, irrespective of her eligibility.
The same rule wa.s adliercd to in an opinion rendered August
10, 1916, y Op. Atty. Gen. 626.

To our miiid.s Siatc ex rcl. Hinder v. Hoff, 129 Wi.s. 66S, im
plicdly su.stains the same rule.

In reliance upon the foregoing, you arc advised, in answer to
your question, that if nomination papers are regularly filed and
arc in due form, the county clerk has no power to keep the name
of the candidate from the ballot unless some court action is
bronglit to prevent it.
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Elections—Nomination Papers—Statutes contemplate that

nomination papers shall be actually delivered to and placed in
custody of filing official. Mere deposit in mail not sufficient if
papers are not in fact delivered.

July 29, 1920.

Honorable Merlin Hull,
Secretary of State.

See. 5.05, Stats., provides:

"The name of no candidate shall be printed upon an official
ballot used at any September primniy unless not later than the
last Tuesday of July of the year in which such primaiy is to be
held a nomination paper shall have been filed in his behalf as
provided in this chapter, * *

You ask for an opinion as to your authority to accept papers
filed as of that date, which were deposited in the mail in ample
time to reach your office on that date, but through fault of the
mail service weTe not delivered.

You are advised that you have no authority to accept and file
such papers.

No question is involved save the meaning to be given to the
single word, "filed.'* The language of the court in United
States V. Lonibardo, 228 Fed. 980, is peculiarly apposite. It is
said, p. 983:

word 'file' was not defined by Congress. No
definition having been given, the etymology of the word must be
considered, and ordinary meaning applied. The word 'file' is
derived from the Latin word 'filum,' and relates to tlie ancient
practice of placing papers on a thread or wire for safe-keeping
and ready reference. Filing, it must be observed, is not com
plete until the document is delivered and received. 'Shall file'
means to deliver to the office, and not send through the United
States mails. Gates v. State, 128 N. Y. 221, 28 N. E. 373. A
paper is filed when it is delivered to tlie proper official and by
him received and filed. Bouvier, Law Dictionary; Hoyt v.
Stark, 134 Cal. 178, 66 Pac. 223, 86 Am. St. Rep. 246; Wescott
v. Eccles, 3 Utah 258, 2 Pac. 525; In re Von Boreke (D. C.) 94
Fed. 352; Mutual Life Ins. Co. v. Phinney, 76 Fed. 618, 22 C. C.
A. 425. Anything short of delivery would leave the filing a dis
putable fact, and that would not be consistent mth the spirit
of the act."

Substituting the word "legislature" for "congress," this lan
guage is adopted as controlling and decisive. The opinion of

23—A- G.
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the court was subsequoutly reviewed in Vnited Staies v. Lo^n-
hardo. 241 U. S. 73. and llie language above quoted set forth in
full, pp. 76-77.

Oates V. State, 28 N. B. 373, 374, 128 N. Y. 221, is a leading
case, and it is there said:

#  e There must have been a deliveiy by or on behalf
of the party of his claim at the office itself * * *■ Anything
short of a delivery loaves the fact of the filing disputable.
*  • * "

This ease is cited with approval to the same pi-oposition in Bur-
ford V. Mayor, 49 N. 7. S. 969, 970.

As said in Bouvier of the word "filed,"
woi'd cam-ies with it the idea of permanent,

preservation of tlie thing so delivered and received; that it may
become a part of the public record." (Cited with approval in
Spackvian v. Graf's, 126 N. W. 389.)

These decisions sufficiently iilustratc the meaning of the term
in question, and conclusively negative the possibility that it may
be construed as covering the deposit of such papers in the mail
at some point outside your office. Wore further authority re
quired, 3 Words & Phrases 2764; 2 Id. (second series) 531, af
ford the same in great abundance.

Attention has been directed to a prior opinion rendered by
this department (Op. Atty. Gen. for 1910, 288), where comment
was made as to the practice of the secretary of state in filing
papers that did not reach him until after the statutory date.
What is therein contained is deemed merely to have been said
by -way of explanation of the practice of the office, and not <ls
being the opinion of tliis department. On the contraiy, this apt
language is therein contained:

"This statute is not directory, but prohibitive. It is not sus
ceptible of the liberal construction which is given to directory
statutes." (P. 289.)

The opinion of the supreme court of North Dakota, in the
very recent case of Staie v. Hall, 176 N. W. 117, has likewise
been examined. But that opinion turned upon the peculiar
wording of the statute, which adopted by reference the language
of a prior statute which authorized delivery "by registered let-
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ter." In reliance thereon, it was held that nomination papei-s
might be filed by registered mail.
The practical objections to the adoption of any other rule give

added support to the conclusion herein expressed, which it is
believed embodies a safe, certain, and dcflnite nile which is fair
to all. An endless succession of controversies upon questions of
fact as to whether there had been an actual mailing "in ample
time," and what would constitute "ample time," is immediately
opened by the adoption of a different standard.

Until the supreme court of this state indicates a contrary
view, this department sees no escape from the foregoing con
struction of your power and duty.

Banks and Banking—Building and Loan Associations—^Af
fairs of a.ssociations which are governed by sees. 2014—27 and
2014—28 subject to annual examination by commissioner of
banking.

July 29, 1920.
Honorable Merlin Hull,

Secretary of Stale.

Under date of July 2S, 1920, you ask to be advised whether

the AVisconsiii Bond and Mortgage Company, in the event that
it qualifies, as required by sees. 2014—27 and 2014—28, to and
does transact business as an investment {issociatiou, will be sub
ject to annual examinations by the commissioner of banking.

It is my opinion that your question must be answci-ed in the

affirmative. The steps by which that conclusion is readied are
these:

1. The sections before mentioned require, as a condition pre
cedent to doing business in Wisconsin, that every so-called in
vestment association contemplated by these two sections shall
first comply

''\vith all the provisions ])i'escrjbed In chapter 93 of l.hc! statutes
required of foreign building and loan associations autliorized to
do business in this state" (sec. 2014—27),

and

"all provisions of said chapter 93 with respect to the supervi
sion, control and conditions upon which foreign building and
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loan associations are permitted to do business in this state are
liercby made ajiplicable to and imposed upon" such investment
associations, "i.he same as though they were foreign building
aiidloan associations « * * so far as such supervision, con-
tix)l and conditions can Ije made applicable to the particular
business done * * *" (sec. 201-t-—28).

Ch. 93 is entitled, "Jlutual Loan and Building Associations,"
and is the chapter in which said sections occur. So that the
question resolves itself into an investigation or inquiry relating
to the supervision and examinations of foreign building and
loan associations which do business in Wisconsin.

2. Sees. 2014—17 to 2014^-26, inclusive, relate spcciftcally to
foreign building and loan associations. These sections contain
no provision for regular examinations bj* the banking depart
ment of the affairs of such foreign associations, but the provi
sions as to domestic and foreign building and loan associations
were enacted at the same time and have always formed part of

t.lie same chapter in the statutes. In the portion thereof relat
ing more particularly to domestic associations, we find sec. 2014
—13, which provides:

"At least once in each year, tire said commissioner of bank
ing shall make or cause to be made an examinatioji into the af
fairs of all such associations and for that purpose said commis
sion or the examiners appointed by him shall have full access
lo, and may compel the production of. all their books, papers,
vsecurities and moneys, iidmijiister oaths to and examine their
officers and agents as to their affairs."

3. Does sec. 2014—13 apply to foreign building and loan as
sociations? If it does, it applies to "investment associations"
by express statutory declaration.

The section immediately preceding tlio one just quoted from
declares:

"All associations formed uuder tiiis or other similar law, or
authorized to transact in this state a business similar to that
authorized to be done by this chapter, shall be under the control
and supervision of the commissioner of banking." Sec.
2014—12.

It seems to me reasonably certain that the phrase, "all such
associations," where it occur.s in the second and third lines of
sec. 2014—13, refers to and comprises
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"all assoeiations • * * authorized to transact in this state
a business sijuilar to that authorized to be flone by this chapter
[93],"

mentioned in sec. 2014—13, and that the provisions for annual
examinations thereof are applicable to so-called investment as
sociations.

-  / j'j'tV'-Mf.. 1

Banks and Banhing—National banks being duly authorized to
act in hduciaiy capacity and congress having provided for de-
}>osit and ai)proval of securities and inspection of books and ac
counts, commissioner of banking, although not required to do so
by state or federal law, may examine and approve suen securi
ties and accounts.

July 31, 1920.

llONORABLE MahSIIALL COUSINS,

Commissioner of Banking.
'Hie decision of the supreme court of Wisconsin and of the su

preme court of the United States, interpreting the federal stat
utes, establish beyond question that congress has power to au
thorize a national bank

"to act as tru.stee, executor, udmiiiistrator * * * or in any
fiduciary capacity in which State banks, trust companies • • ̂
are permitted to act" (U. S. Comp. Stats. 1919 Supp. 9794),

and that the state may pass no legislation, the effect of which
is to prohibit or interfere with the discharge of such functions
by national banks when so authorized.
The courts agree that appropriate legislation has been passed

conferring such authority. It follows that the state of "Wiscon
sin is now powerless to prevent its exercise. The federal law
(sec. 9293, Barnes' Federal Code) expressly provides as a con
dition precedent to the dischai-ge of these functions, the deposit,
of securities, and that

"books and records' shall be open to inspection by the State au
thorities to the same extent as tlie books and records of corpora
tions organized under State law * U. S. Oomp. Stats.
1919 Supp. 9794.

In short, the federal law contemplates full compliance in all
ways with the provisions of state statutes.
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A uational bank, however, continues to act as an agency of
the federal goA'erninent. After making a tender of securities in
good faith and upon complianco with the condition of kecpijig
its books and records open to inspection by state authorities, sucli
bank becomes entitled to exercise and discharge all of the func
tions contemplated, this without regard to the acceptance and
approval of securities and inspection and examination of books
and accounts by state offtcials.

Ihc national government is without power to impose upon a
state official the discharge of purely federal functions. Such,
ill all pi'obability, would be the nature of your acts with refer
ence to approval of securities and examination of -accounts.
Congress cannot compel you to do tliis. It has not sought to do
so. Infcreiitially, however, it authorizes you to do these acts.

Tlie rule is well settled that, unless prohibited by state Icgisla-
tion, you may discharge a duty conferred by aet of congress.
Holmgren v. U. S., 217 U. S. 509, 517; PeojHe v. Witseman, 191
111. App. 277 (cases cited), "b'oii are not required to do so bv
stale law, nor are yon in express lerms forbidden to do so by
such law. In this situation, it is optional witli you personally
whether you aet In respect to the matters under consideration.
You will, however, pardon the suggestion that national banks

will not. .suffer by reason of failure to examine them. It is the
people of Wisconsin who arc interested in having every safe
guard thrown about the management of trust (States. Congress
might have granted the authority in question without provision
for stale supervision or regulation, or any supervision or regula
tion at all. Having done so, pnlilic policy in the larger .sense
would indicate that state officials should aVail themselves of all
safeguards prescribed by congress, to insure tlie proper dis
charge of duty by national banks acting in a fidueiary capacity,
and that any nanw, strained, or hyperteehnieal construction
that resulted in failure to subject the operations of .such banks
to the same scrutiny as other institutions acting in similar ca
pacity, would seem ill advised.
Any statement or opinion heretofore given in respect to the

matter is modified, to the extent that it may appear consistent
herewith.
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Corporations—Filing Fees—In computing fees of foreign cor
poration, "authorized capital stock" must be taken as provided
in articles. Fact that some stock has been retired not material.

August 2, 1920.

Honorable Merlin Hull,

Secretary of Sta.fe.
You have asked to be advised whether the fees required by a

foreign corporation as a condition of doing business in Wiscon
sin are affected by the fact that the articles of the corporation
make provision for the retirement of the preferred shares, and
if so, to what extent and under what circumstances the provi
sion for retirement of shares of stock affects the filing fee to be
paid.

This question arises in connection with the fees to be paid by
O  E & Bros., Incorporated, of Pennsylvania.

This corporation has an authorized capital of $10,000,000, of
which $4,000,000 is preferred. The company contends that its
present authorized capital stock is less than $10,000,000, and
bases that contention upon the assertion that some of the pre
ferred stock has been retired, in accordance with provisions con
tained in the articles of incorporation. Counsel for the com
pany take the position that once stock has been retired under
these pi-ovisions it cannot be reissued, and that it results there
from that the authorized capital stock has, by such retirement
of preferred stock, been reduced by a like amount. The conclu
sion which has been reached on this proposition by this depart
ment makes it unnecessary to consider the soundness of coun
sel's legal proposition.

You are advised that in every ease the amount of authorized
capital of a corporation, be it domestic or foreign, is to be as
certained from the articles themselves, and from no other source,
for the purpose of computing the filing fees. The secretary of
state is not concerned with the contract that a corporation has
made mth. the stockholders or with others, whereby the corpora
tion has diminished or waived its power of is.suing or continuing
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outstanding shares of capital stock. In computing the filing
fees of a foreign corporation you take as "the authorized capi
tal stock" the sum named in the articles. That is the sum re

ferred to in subd. (e), subsec. 7, sec. 1770b, Stats., where it says;

«  » jjj dcteianining the pi'oportion of authorized capi

tal siock employed in the state, the same shall be" computed by
taking the gross business in dollars of the corporation in the
state and add the same to the full value in dollars of the prop
erty of the corporation located in the state. The sum so ob
tained shall be the numerator of a fraction of which the denom
inator shall consist of the total gross business in dollai's of the
corporation both within and without the state, added to tlie full
value in dollars of the entire property of the corporation, both
within and without the state. The fraction so obtained shall rep
resent the proportion of the authorized capital stock represented
within the estate."

The number by which this fraction is to be multiplied in as
certaining the filing fee is only changed when the articles of in
corporation themselves are changed. It is not tlie province of
your office to investigate or inquire into the number or amount
of shares outstanding.
You are therefore. advised that the total authorized capital

stock of the company in question should be taken as the sum
named in the articles of incorporation, and you should disregard
any claim made on account of the retirement or n'onissuanee of

any of the shares of stock.

Appropi'iations aiid Expenditures—Public Oficers—State Su
perintendent of Public Instruction—Pay roll, expense accounts
and other items of expenditure by department of public instruc
tion need not be submitted for approval of state board of edu
cation before they can be audited by secretary of state.

August 3, 1920.
Honorable C. P. Gary,

State Superintendent of Public Instruction.
Must the pay roll, expense accounts, and other items of ex

penditure by the department of public instruction be approved
by the state board of education, before they can be audited by
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the secretary of state and paid?, This question is presented in
your letter of August 2, 1920.

This department is of opinion that the secretary of state may
not properly exact such approval as a condition precedent to his
audit thereof, for the reason that such action would in effect be
an attempt to delegate the constitutional authority vested in the
secretary of state by sec. 2, art. Yl. Const., which provides that
"he shall be ex officio auditor."

As was said in State ex rel. Baifmer v. Cunningham, ̂2 "Wis.

39,52:

"• • * This function of the secretary .of state as state au
ditor cannot be transferred wholly or partially to another per
son or officer by the legislature."

Obviously, what the. legislature is unable to accomplish itself
cannot be accomplished indirectly by the secretary of state.

This additional consideration bears out the same conclusion.

The state board of education is of purely statutory creation, and
that being so, as was said in Monroe v. Railroad Commission, 174
N.W. (Wis.) 450, 453,

"its power and jurisdiction must, be found within the four cor
ners of the statutes creating it."

Nowhere in the statutes is any provision found that it shall ap
prove pay rolls, .expense accounts, and other items of expendi
ture. It therefore follows that the secretary of state is without
power to insist upon such approval, and that the state board of
education docs not possess the function to give such approval.
The opinion rendered by this department under date of July

7* is in no sense at variance Avith the view herein set forth. Pur

suing the analogy there suggested, with reference to variance of

a legislative act after approval liy the governor, the governor as
such is charged with no function or duty to prevent departures

from the legislative purpose. So in the present case, the state
board of education bears no responsibility for insuring adher
ence to the budget wliich it has approved. Its full duty is per
formed when it registers its decision that tlie budget presented
is "in reasonable conformity to the legislative will." Sec. 38.01
subd. (13).

* Page 320 of this volume.
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Bridges and Highways—Go-avel PUs—Under see. 1223 town
supervisors may condemn land for road materials.

August 3, 1920.

George W. Lippert,

District Attorney,

Wausau, Wisconsin.

You say, under date of Augu.st 2, 1920;

Sec. 1226& has been repealed by the laws of 1919. With it
were repealed sees. 896 to 902. The.se sections i-cfer to the mat
ter of condemning gravel pits for town road purposCvS. In view
of the fact that tliose statutes are I'epealed, what procedure is
necessary to condemn gravel pits for road purposes?"

Your question is fully answered by the statute:

*  It shall be the duty of each board of supervisors:
«

"(2) To provide machinery, implements, stone, gravel and
other material on such terms as may seem proper, and hire sueli
machinery, laborers and animals as may be required to make,
build, pave and repair highways and bridges; and for these pur-
posCvS they shall have the power to purchase gravel pits and
stone quarries and take the title thereto in the name of the town ;
and if such pits and {juarries cannot be purchased, title thereto
may be acquired in the manner provided in chapter 32." Sec.
1223, Stats.

Ch. 32, Stats., is a codification of vai'ious practice statutes re
lating to eminent domain,

Taxation—Dog License Law—Forfeitures—Practice dis

cussed.

Forfeitures under law enforced by civil action in usual way,
.same as other forfeitures.

August 3, 1920.
Honorable C. P. Norgord,

Commissioner of xigncnlture.
Replying to numerous inquiries which have come to you about

the enforcement of the dog license law and others which have

been submitted directly to this department, you are advised a.s
follows:
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(Jh. 72, Stats., regulates the keeping of dogs and provides for
lieensing the'same.
A person who violates tiic provisions of said chapter incurs a

liability or penalty or forfeiture of not less than $5 nor more
than $50. Subsee. 4, sec. 1628, Stats.
Such violation is not a misdemeanor and does not sub.ject tlii'

violator to a fine. Therefore, the penalty prescribed by the
statutes is to be recovered or collected in a civil suit or action,

as provided by sec. 3294, Stats. The violator is not arrested,
))ut is served with a summons as in an oi-dinary action foi' debt,
the state being the creditor.

"Every such action ® ® ® shall be brought in the name
of the state of Wisconsin, and the summons, pleadings and pixj-
ceedings therein shall be the same as in civil actions." Sec.
3295, Stats.

See also State v. Eocrer, 55 Wis. 527; Carter v. Dow, 16 Wis.
298; Ives v. Supcrviws, 18 Wis. 166.

It is the duty of the district attorney, when informed of sucli
violation, to institute and to prosecute actions to collect the pen
alty therefor. Subsec. 4, sec. 1630, Stats.

It is also the duty of the chairman of every town to cause such
action to be brought whenever he knows or has reason to believe
that such penalty has been incurred in his town, and other town
officers are in duty bound to notify the chairman of such viola
tion. Sec. 3304, Stats.

These are plain statutory official duties, which officers may not
disregard excej)! at their peril. Sec. 4550. Stats.

Justices of the peace have .iurisdietion over actions 1o eollccr
1he penalty in (iiiestion. Sec. 3572, subsec. (10). The action
may be before any justice of the county in which the defendani
is found.

The practice and forms to be followed and used are fully -set
forth in Bryant's Wisconsin Justice, eh. 14 (Actions for For
feiture), sees. 512—534, inclusive.

With the aid of this recognized authority on justice court
j)ractice, and with the statutes before him, no attorney is likely
to have any difficulty in framing a complaint or drafting any
other paper in a forfeiture action for the enforcement of the
dog license law. The summons, of course, is in the usual forni,
and the state of Wisconsin is always the plaintiff. Sec. 3295.
Stats.

M:
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It would seem only fair to tlie average citizen that no action
be commenced to recover such pcnaltj^ until the district attorney
has satisfied lumself, by correspondence or other communication
directly with the i)ersoii reporter] as delinquent and otherwise,
that a cause of action in fact exists. It would ahso seem pru

dent, in view of the duties of the cliairrnan of tlie town (sec.

3304), that, the claimed delinquency be called to the attention of
the chairman, mayor or president of tlio town, city oj- village in
which the alleged offender resides, to the end that dependable
information may be had as to the present state of facts, as well
as to the attitude of the claimed offender and of the chief execu

tive of the municipality towards this law aud its cnforcemeni.

Care should he taken to institute no action that cannot be well

sustained by evidence and carried to judgment in favor of the
.state. Suits should not be instituted wholesale. The statute is

new and is a marked departure from the prior existing law.
Violations may be due to oversight and to misundersl.anding of
its meaning, as well as to a willful disregard of its obligations.
No comprehensive statute was ever enacted which did not con

tain provi.sious which were obscure or ambiguous and therefore
open to construction. The dog license act has many provisions,
and before the scheme can be completely understood, the statute
must bo studied. It did not beeomo operative until duly 1 of
this year, and judgment and discretion should be u.scd in its eu-
forcejuent at least until we have a right to assume that all per
sons actually knoAv or have had a chance to learn what this law

requires of them. jMcritorious laws are frequently rendered ob
noxious by the manner of their enforcement. Youi- department
is anxious to avoid sucli a result and may well caution those act
ing under your supervision to exercise prudence in applying the
law.

The assessor is required to file with the clerk, on or before
June 30 of each year, a list containing the names of all dog own
ers within his district. Sec. 1G24, subsec. 1. As a vnlo, asses
sors do their work during the month of May, and it is probable
that the information IVom which this list of owners is i^rejiared
will have been obtained by the as.sessor during that month. The
down clerk reports all persons deliiuiucnt for dog license fees to
the district attorney. See. 1630, .subsec. 4. Probably the clerk
makes his report to the district attorney froin the list which the
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assessor made. A person who killed or otherwise disposed of his
dog prior to July 1, 1920, is not affected by the law. He is not
liable for a license foe or to any penalty. Aside from mistakes
which the assessor may have made in compiling his list, we have,
therefore, to guard against the further mistake that might come
from assuming that a person who was the owner of a dog in May
still continues to be such owner. In ease he had killed his dog
prior to July 1, a suit against him would subject him and the
state to luiwuii'anted expense aud would quite likely outrage his
feelings and bring discredit upon the officers charged with,en
forcement of the law, as well as animosity towards the legislators
who enacted- it, aud such results are studiously to be avoided.
Reasonable persons should lirst be reasoned with.
On the other hand, anyone who q;illfully violates or deiies this

law and challenges public officers to enforce it should be dealt
with promptly and unflinchingly. No district attorney should
hesitate in such a case to promptly start and vigorously prose
cute a court proceeding to the end. It is fitting that such a per
son be used to illustrate how the law can be enforced. Milder
eases may well wait upon the result in his case. I cannot believe
that many suits will bo necessary in a single community. If
there are numerous persons in any community who have failed
to pay the required license, it is highly pi-obablc that a sort O;
\eader will be found among them. Successful prosecution of
Ihis leader will entirely solve the difficulty and lead to prompt
obsci'vaneo of the law.

"What should be done when the sheriff cannot hire eonstables
or undcrshoriffs to pick U]) the dogs at a dollar per head, ana
when he does not feel tiiat he can afford to do it himself?"

This question has been submitted. Sheriffs aud undersheriffs
and eonstables may not weigh the financial returns to delcrmiue
whether or not they will discharge the'duty which the law im
poses upon them. In assuming office they take the burdens with
the benefits. There is but one course open to a public oflicia],
who is unwilling to perform an official duty for the compensa
tion which the law imposes, and that is to resign his office. So
long as he remains in it ho must perform the duties thei-eof.

"If the delinquent dog nwiier pays the fine and still refuses
to license his dog, what shall then be done? Docs the payment
of the fine in any way remove the dog owner's duty and respon-
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sibilitv under the law to license his dog?
or wliat shall be done?''

Is he to be fined again

These are also (juestions whieh have been- subiuitted to you by

a district attorney aiid whieh you dcsii'c answered.

The recovery of the'penalty under this law is not equivalent
to a license. The license for keeping a dog can ,be obtained only
in the manner prescribeil by the statute. Where an owner per
sists in ins refusal tf) obtain a license for keeping his dog, the
dog should be killed.

«  e sheriff and his deputies, any inai-shal or con

stable or other police officer shall seize, impouuu oi* restrain any
dog for the keeping of whieh no license has been is.sued and fo)
which one is required *" * See. 1628. subsee. 1.

"# « » owner does not claim such

dog such officer shall dispose of the dog in a i)ro])er and humane
manner,"

notice having been given to the owner by mail or otherwise as
the statute provides. See. 1628, subsee. 2.

It is the intent of the law that tlie dog shall not be surren
dered to the owner unless the license has been obtained for keep
ing the animal. The duty and liability of the sheriff and other
officers named in such a circumstance are quite as plain and im
perative as those of the dog ownei-. If the officer performs his
duty no question can arise as to what the owner must do about
the dog.

The payment of a judgment obtained in an action to collect
the penalty does not authorize the defendant to keep an unli-
eonsed dog. Hai-boring such an animal subse<iiiout to the time
when a judgment was obtained would 1)0 an additional and sub
sequent violation of the law tor wliieh a penalty could be re
covered. But it is liard to sec how such a ease would arise.
The minimum penalty is equal to the maximum license fee, to
say uotliiiig of the cost of the action and the fact that the eouri
may impo.se a penalty ten times the maximum license fee. No
inan who is clearly subject to this law and who lias paid a pen
alty at the end of a law.suit for having violated the law will in
cur such an expense a second time.

The enforcement of tliis law may be likened to the eolleetioii
of poll taxes when the law imposed such taxes. In some locali-
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ties the poll taxes were collected of all persons liable thereto.
In other communities the law was a dead letter. That did not
mean that the law could not be enforced. It frequently hap
pened, where it had not been enforced for some time and en-
foi-cement was attempted, that the law was at first defied, but its
enforeement in the court in one or two cases had the effect ot
dispeUing all resistance. Such will be the result of succe^ful
actions to collect the penalty provided in eh. 72, Stats, (eh. 527,
laws of 1919).

EUctians—Nominalion Papers—Sec. 5.28 does not confer
power to place candidates upon primary election ballot on the-
oiy that vacancies have occurred through insufficiency of nom
ination papers.

August 4, 1920.

HONORABLl!: WiLLLVM B. NaYLOR,

Assistant Secreiavy of Slate.

See. 5.28, Stats., provides for a declination and annulment of
a nomination to office, and continuing, contains this language:

i (* « Upon such declination or the death of a nominee
the vacancy or any vacancy caused by the insufficiency of eei-
tifieates of nomination or nomination papers may be hied
same manner as original nomination.s, or in case the candidate
is the nominee of a political party, by the committee represent
ing the party, the chairman and secretary of which in such e^e
shall make and deliver to the proper officei* for ffiing a ccrtih-
eate duly signed, certified and sworn to, as required in ease ot
original certificates, setting forth the cause of the vacancy, name
of new nominee, office for which nominated, and such other m-
formation as is required iu ease of original certificates. *

You quote this provision of the statutes in your letter of Au
gust 3, and inquire whether vacancies may now be filled, "caused
by the insufficiency of nomination papers."
You are advised that in the opinion of this department, no

authority Is conferred to fill vacancies occasioned by the in
sufficiency of certificates of nomination or nomination papei-s,*'
prior to the primary election.

State ex rel. Bancroft v. Frear, 144 Wis. 79, decisively nega
tives the possibility of such construction. At the time this de-
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cision was rendered, sec. 34, Stats. 1898, was the section number
under which the provi.sion to which you refer appeared. In dis
cussing the power to fill vacancies under this section, the supreme
court stated, pp. 95-96:

"Again, sec. 34 relates in terms only to a person already ]inm-
inated by a party,' and it provides for the filling of a vacancy
when one happens, by giving the party committee of that party
power to fiU it. This is logical, because tlie party committee is
the executive arm of tiie party and very properly should repre
sent it in such an emergency. But before the primary there is
no party nominee. True, there may be several persons whose
names have been properly put forward by nomination papers
and who are thus entitled to liave their names on the primaiy
ballot, but these nominating signers have no executive commit
tee recognized by law to act for them. It must frequently hap
pen that these persons nominated before a primary represent
factions in the party, and, in all probabilitj^, one at least repre
sents a faction whose object it is to overthrow the faction which
has control of the party and is represented by the party commit
tee. Now, if sec. 34 be imported into the primary laAV, the party
committee, under its tprms, would be authorized to fill a vacancy
occurring in the leadership of the party faction which was en
deavoring to defeat and supplant the faction to which the com
mittee belonged. This seems absurd. It is logical and sensible
to enact that the party committee sliall act for the paiTy as a
whole, because it represents the party. It is neither logical nor
sensible to enact that a party committee shall act for a faction
of the part}'' or a more group of party members, because it doe.s
not represent the faction or group. Indeed, it may be fighting
such faction or group with all its power."

A careful examination of the statutes indicates that the legi.s-
lature has taken no action to change the rule thus announced by
the supreme court. Subd. (2), sec. 5.14 was enacted apparently
to meet the specific situation in controversy in the case before
the court, but beyond this, the section has been given no appli
cation.

There seems to be no room for controversy upon the proposi
tion.
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Contracts—Public Printing—For occasional delays or de
faults by state printer state has option to have delayed work
done by others at state printer's expense and continue contract
in effect, or to declare contract aA'oided and bond forfeited and

recover damages suffered by state.
Such contract may not be canceled in part; it must be avoided

in whole or not at all.

August 4, 1920.
Printixq Board.

\ ou ask to be advised upon the law govei'iiing your action
with reference to the contract between the state and the Demo
crat Printing Company for three classes of state printing. The
eontraet in question covers the biennial period ending December
31, 1920.

Delays have occurred and are likely to. recur in the delivery
of printed matter under said contract, which delays are in viola
tion of the terms thereof to be performed by the state printer.
Because of delays in delivering work, you have had some jobs
done by otiier printers, at. prices ubove the contract rates, and
have cliai'ged the state printer with the added cost necessitated
by his failure to comply with the contract. The circumstances
give rise to at least tvx) questions:
1. May the state printing board continue the practice of em-

plojung outside printers to do such work as the state printer
fails to perform within the time limited and hold the state
printer for the added cost; or must the state printing board de
clare the contract avoided and the surety bond forfeited and
proceed to advertise anew for bids and lot contracts fo)- the bal
ance of the contract period?

2. May the contract be canceled as to a single class of public
printing and be left in force as to the other classes?

1.
/

The statutes provide that the T^ork must be done promptly b>
the state printer:

"(8) Work must be done promptly and • * • be satis
factory to the printing board; and in case of any substantial
failure to comply with these provisions, the printing board may
refuse to receive such defective or delayed printing, and pro-
ciu'e what was ordered elsewlicre, charging the .state printer with

24—^A. G.
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the difference between the actual cost and the contract price
thereof. * * See. 35.44.

The statutes further provide that if the

"contractor shall enter upon the performance of his printing
contract, and shall thereafter at any time during the term
thereof refuse or neglect to coniplv with its terms and eondi-
lions * ® he shall be lia])lo to the state in damages to the
ahiount of the difference between the cost of public printing un
der his printing contract and the cost thereof under any subse-
(juent contract or contracts made by the ])rinting board, pur
suant to law for the supplying of such public printing as he
ought to have supplied under tlm terms of his printing con
tract." See. 35.50.

And the contract in this case stipulates that "the state printer

"will at all times during the eontiimancc of this contract be in
readiness to do and will do all the work and furnish all the ma
terial required by this contract without delay, and in default
thereof, the said party of the first part (the state) at their op
tion or the legislature or any other person authorized by law
may procure said work to be done and said materials to be fur
nished by some other person or persons at the expense of the
party of the second part."

Were these the only provisions of the contract and of the stat
utes which bear upon the qiiestion, it would be quite evident
that the state might permit the contract to continue in force
and, pursuant to its terms and at the expense of the contractor,
procure to be performed by others such pieces of work as the
contractor failed or refused to do within the time limited there

for. That is exactly what the contract empowers the state and
its representatives to do in such an emergency.
Any doubt that may exist as to such line of procedure being

correct is raised by the language of see. 35.51:

"* * * If the contractor refuses or neglects to execute
the work according to law and the terms of his printing con
tract, said board shall declare such contract avoided and his bond
forfeited, and shall forthwith advertise for bids as in the first
instance for the remainder of the contract period."

After careful consideration of the contract and the.se provi
sions of statute, the conclusion is reached that sec. 35.51 does
not override the other provisions before considered but must be

harmonized with them. The last named section should lie con-
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strued to give to the state the option oi! canceling the eoutraet

entirely or of continuing it in force and letting to others such
items of work as the contractor has defaulted upon, as lias here

tofore been done. Stated differently, the word "shall" where
it occurs in the clause "said board shall declare such contract

avoided" should be read "may," thus giving an actual election
to the stal;e.

If not so read, then see. 35.51 is to be confined to eases of will
ful and complete failure or neglect on the part of the contraetor
to execute tlie work, as distinguished fi-om inability to deliver
some item or part of the work contracted for. Involuntary, oc-.
casionni tardiness in deliiering pieces of: work does not compel
an avoidanee of the contraet and the forfeiture of the bond.

"When, under the circumslanecs stated, work wliich the Demo

crat Printing Company is engaged to perform, is let to others,
the extra cost thereby occasioned to the state should be charged
to the contractor. The i-ontraet itself and the statutes both di

rect that cour.se. The state printer should at once be informed
of the sum thus charged to it and credited to the state, and in
passing upon tlie bills or statements rendered from time to time
by the state ])rinter, credits to which the state has thus become
entitled should be taken into "aceoiint.

However, in the event that the state printer refuses to allow

those credits, its bill should be allowed as "though they did not
exist, and tlie matter of credits be reported to the attojmey gen
eral.

"# « « jj. duty of the attorney-general, in all cases

of damages and of forfeitures arising under this chapter [Pub-
lie printing], to commence and prosecute to final judgment all
necessary actions for the. recoverv thereof with costs, * *
Sec. 35.50.

An action may be commenced upon each item of credit as it
arises, but it would seem advisable, unless the item is vety large,

to await the e.xpiration of the contract period and then, if nec
essary, bring a single action covering all the items of damages.

2.

The law docs not authorize a cancellation of the contract in

part. Its provisions arc not severablc. The contract, if avoided
and canceled because of the breach of its terms by the state

>v.
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printer, wmilcl have to be avoided in its entirety and bids wonld
then have to be invited as in the Hrst instance, for the remainder
of the contract period." Sec. 315.51.

Indigent, himne—Mortgages, Deeds, etc.—Jlovtesicods
Dower—Deed by husband of his homestead is void without
wife's, signature.

Widow has dower estate in all lands owned by her imsband
• during their marriage unless she has released or waived her
riglit tliereto.

A deed of lands by an insolvent debtor is void as'to creditors
if made without consideration.

State and county have creditors' rights to recover expenses
for care of insane wife.

August 4, 1920.

("'live J. Strang,

District Attorney,
Grantsburg. Wisconsin.

It appears from your letter of August 3. 1920, that some three
vcars ago a married woman wa.s adjudged insane and was com
mitted to the state hospital at :Mendota, where she still remains
an inmate. AlK)ut six months ago her hushand, for a nominal
consideration, and in contemplation of death, conveyed his real
estate and shortly therafter died. Upon these facts yon have
submitted this (pte-slion:

' 'Ms there any way of forcing the grantee of this ])rDi)erty to
stand the expense of the wife in the asylum? And if so what
would be the proper procedure to take?"

You do not state whether the expenses you refer to arc fur
past or for future maintenauce. So far as it may be mainte
nance prior to the husband's death, sueb expense was a debt of
the. husband and may be proved as a claim against his estate-
But his estate is not liable for such maintenance subsequent to

his death, except so far as the same is made liable by the pro
visions of sec. 3935, Stats.

If the land in question was the grantor's liomostead, his deed

is void for want of the wife's signature (see. 2203), and the land
descended to the widow if he left no i.ssue, and if he left issue,
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then to licf fur lite und the reinaiiider to such issue (sec. 2270).
However, a homestead is exempt from debts. In ease this land
has descended to the widow, it can be used for her suiiport.

Passing to a consideration of the matter on the assumption
that the land was not a homestead, it is plain that the widow has
a dower right or estate therein (see. 2159).
It is well settled that a conveyance by a debtor without con

sideration is in fraud of creditors and may be avoided, so far as
necessary, to sati.sfy the grantor's debts. If the husband was
indebted for the maintcuanee of the wife and tlie land was not
a homestead, administration uiion his estate should be obtained
and claims against his estate bled and reduced to judgment.
When judgment has been obtained, this land, if it has been con
veyed in fraud of creditors, may be reached and sold under such
judgments.

iMany additional facts are needed before it is possible to state
in detail the procedure to be followed, but it is tliought sufficient
has been said to answer the (|UCStion which you have submitted.
It is very obvious that the grantee named in the deed mentioned
is not personally liablQ to the state or county for the expense of
caring for this woman.

Appropriations and mpenditurcs—Education—Bridgets—
Secretary of state not required to satisfy himself that pay rolls
and expense accounts of various educational agencies of state
correspond with budget submitted by. them and approved by
state board of education.

August 5, 1920.

Hongr^vble Merlin Huli;, ,
Secretarg of State.

After the state board of education has filed in the office of the
secretary of slate an approval of the budget of one of the vari
ous cdiieational agencies enumerated in sec. 88.01, subd. (13),
may the secretary of state thereafter accept the cei-tifieation of
the various boards provided for in sec. 14.37, and the heads of
de])!irtmcnts provided for in sec. 14.31, suhd. (2), as to the coi-
rcetuess of the account or pay roll submitted, or must he go fur
ther and satisfy himself that the claim or pay roll conforms to
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the budget approved by the state Iward of education? This
question is subiiiitted in your letter of August 4.

A full cxamiiuiliou of the statutes relating to your duties and
to the powers of tlie state board of edueation and the various

agencies involved has led to the conclusion that you need not
eonceru yourself with the details presented in such budgets but

that the only criterion which you should apply is that of deter
mining whether the oxpendituj'e subniilted falls within the

amount of the ajipropriatlon made by the legislature to the vari
ous agencies, and is within tlic propci- scope of the duties and
functions respectively entrusted to them.
The matter is not entirely free fi'om doubt, but statutory pro

visions and general princij)lcs of law following indicate quite
convincingly that such is the correct interpretation of your du
ties.

See. 14.30 provides;

The secretary of state as auditor shall:

"(12) Keep clear, distinct and separate accounts of all ap
propriations authorizing expenditures fi'om the state treasury,
which accounts shall show the amounts appropriated, the
amounts expended ajid llie nnexpcnded balance of each appro
priation."

Sec. 14.31, subd. (2), reads as follows:

"Pay rolls, to be entitled to audit, shall be certified by the
proper officers who shall set forth the nature of the services ren
dered by each person named therein."

The language of sec. 14.37 is:

"The certificate of the propci- officers of the board of regents
of the normal schools, the regents of the University of Wi.scon-
sin, the state board of control, or the proper officers of any other
board or commis.sion oi-ganizod oj- established by the state, shall
in all cases be evidence of the coi-rectness of any account which
may bo certified by them."

Vou state that the budget ajijiroved by tlie state board of edu
cation has been filed in your office. The statute, however, no
where provides for such filing, and the same may be taken as
without significance as an official act. Nowhere is there anv*

provision that your department .shall keep its accounts in con-

I*
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formity with budgetary arrangements. The sole refei'cnce is
that they shall correspond to appropriations.

Sec. 20.73 provides;

'"Except as expressly provided by law, the * • » state
superintendent/' among other officials enumerated, is "author
ized to appoint,—subject to the state civil service law in cases
where the provisions thereof are intended to apply, and subject
to the approval of such other officer or body as prescribed by
law,—such deputies, assistants, experts, clerks, stenographei's,
or other employes as shall be necessary for the execution ol. theii
functions and to designate the titles, prescribe the duties, and
fix the co}npcnsaiion of such subordituites.''

It will be noted that while, under certain contingencies, ap
pointments may be subject to the approval of other bodies, there
is no restraint upon the power of the state superintendent to fix
the compensation of his subordinates. Sec. 20.74 makes specific
provision for emergency appropriations to any state department,
which would include the superintendent of public instruction,
where sufficient money has not been appropriated to properly
caiTy on the ordinary regular work. There is no specific prov:••
sion that such application for an emergency appropriation may
not be made after the approval of the budget by the state board
of education, nor is there any restriction that the superintend
ent may not fLx or increase salaries after such budget has been
approved. The language of the emergency appropriation stat
ute and of the budgetary approval statute indicate the contrary.
Sec. 38.01 provides for approval, "if such budgets arc within
ihc available funds." See.'20.74 provides for granting an addi
tional appropriation when "no other appropriation is avail
able."

The state board of education' is thus limited in its function
and jurisdiction to pass upon a budget withiu the general leg
islative appropriation. Sec. 20.74 confeinx)lates the possibility
of the exercise of the ordinary functions of the department in
such a way that money may be required outside the regular ap
propriation, and in such situation, as was ruled in a former
opinion by this department, VI Op. Atty. Gen. 504, 505,

"the state board of education has 3io authority in the matter of
the expenditures of the appropriations made by the last named
section."
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and the educational agency immediately in charge may make
its application direct to the emergency board.

Sec. 20.75 makes it a penal offense for any state officer to
make expenditure of any money appropriated or set aside by
law for a specific use, to or for any other purpose or object-than
that tor which the same has been or may be so set apart. It
will be noted that the prohibition is against the diversion of
funds "set aside by law." Tliis must be taken to mean, "set
aside by operation of law," and hot by the act of some board
or official. Burke v. Jiaokus, 53 N. W. 458, 459; Klauher v.
San Diego Street Car Co., 30 Pac. 555, 556. There is thus no
prohibition or penalty attached for making a different applica
tion of funds than one .specified in a budget.

See. 20.77, subd. (6). also provides that no appropi'iation
shall be available for any other purpose than that for which it
is made. The penalties and prohibitions thus set forth are all
against variation from appropriations, and cannot be construed
as penalizing the mere variation from the detailed items of a
budget. Some force and effect, it might well be lU'ged, should
also be given to the phrasing of sec. 38.01, which provides that
"the administration of the budgets" shall rest with the agencies
designated. An administration implies the existence of the fac
tor of discretion and the power 'of management. 1 Words &
Phrases 197; 1 Words & Phrases (Second Series) 117.
•The effect of the foregoing is to modify and limit any prior

opinion rendered by this department, to the extent that tlie same
may have warranted the eonelu.sion that there existed a complete
want of ])ower on the part of the administrative officer to vary
the details of his budget when once submitted by liim for ap
proval. At lejist, the secretary of state need not concern him
self with the possibility of variation, the .same being a question
for adjustment between the state board of education and the

particular educational agency involved.
Sec. 38.01, standing alone, clearly indicates that adherence to

such budget is intended. Construed in connection with other
statutes herein set forth, it appears that such obligation as there
may be in the matter is not susceptible of legal enforcement.
The question is thus left to the good faith and individual con
science of the agency involved in submitting its budget, and sub-
.sequent adherence theref o, within the scope of the legislative ap-
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proprialioo, is puroiy a matter of moral vostraint and official
discretion.

If this conclusion suggests tlie possibility of abuse of such dis
cretion and evasion of aiiy ethical restraint in the matter, the
sufficient answer is that it is within the power of the legislature

to remedy the situation by making a direct provision that no
audit sliall be made unless the pay roll submitted is in full con
formity with the budget as a])pi'Oved or, it may, in its discretion,
make detailed and specific api)ropriations of particular sums,
and direct the manner of their expenditure. It is likewise sug

gested that the emei-gency board provided for in sec. 20.74 might
well take all of these considerations into account in determining

whether it should grant to any department or agency funds in
addition to the regular appropriation.

Av lomohiles—SpeMl Law—Firemen—^Firemen while answer
ing fii'e alarm oi- going to fire may exceed speed limit; in per
forming other errands they must observe speed laAvs.

August !), 1920.

L. M. Shearer,

Deputy Slate Fire Marshal.
The question submitted in your letter of August 9 is a^iswered

by sec, 1636—55, which provides, in part:

• ' * And all membei-s of fire departments shall be ex
empt from such provisions while going to a fire or answering a
fire alarm, but shall he subject to local municip.al regulation."

It seems to have been the intent of the legislatui-e to exempt

members of the fire department, while going to fires or answering
fire alarms, from the provisions of the traffic regulations re
quired of automobiles and other motor vehicles. Further than

this, the legislature does not seem to have intended to extend the
exemption.

You are therefore advised that, in exceeding tlie speed limit
while performing duties outside of those specified in the statute,
the driver of a fire wagon is subject to the traffic laws, including

speed provisions.

It goes without saying that while the department is respond
ing to a fire alarm or going to a fire the members ai'e exempt
from the provisions of the speed regulations.
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Agricullure—Doy Licenses—Private person may not kill dog
not his own though the dog be trespassing at night but not in act
of worrying or killing domestic animals.

August 10, 1920.
WiNFRED G. HaDDOW,

District Aitorney,
Ellsworth, Wisconsin.

You ask to be advised whethci- a private citizen may kill a dog
tliat strays onto his premises at night, if the dog is not found
killing or worrying any domestic animal.
Your question is answered in the .negative. At common law

a dog is a subject of property, and a person has no more right
to kill another's dog than he has to kill other domestic animals
not his property. 2 Cyc. 416; TenJiopen v. ̂ Yalker, 55 N. W.
657; Bowers v. Horan, 53 N. W. 535.
You say this questioji is on the interpretation of subsec. 3,

.sec. 1628, and you call attention to the words,

"seized, I'cstrained, impounded and dlspo.sed of as provided by
tliis section by any one."

You queiy if it is not possible that the quoted words relate back
to the manner of disposing of a dog by an officer who, under
certain circiunstances, is given authority, after futile pursuit, to
kill a (Tog. The histoi-y of this statute makes it quite apparent
that no .such meaning was intended or is to be attributed to tho
statute. The draftsman of the bill intended to give a person
the right to kill an unattended dog committing trespass, but the
legislature thought this remedy too drastic and summai-y.
The bill was No. 468, A., and the original bill pwvided:

"* * * Any dog unaccompanied by its owner or keeper
which enters the field, pasture, meadow or faiTU enclosure of an
other shall constitute a private nuisance and the owner or ten
ant of such field, pasture, meadow or farm enclosure may, kill
such dog wliilc therein without liability or responsibility of any
nature for such killing." (Lines 133 to 137, subsee. 1.)

And the bill further provided, in subsec. 3, sec.-1628:

*  * Any dog found or discovered off the premises of
its owner between sunset and sunrise and unaccompanied by its
owner or some person in control of it shall be considered an un
licensed dog and a private nuisance and may be killed by any-
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ojic cUu'injr said time and before it retui-ns to the control or
premises of its oAvncr."' (Linos 14S to .152.)

The assemblj'^, by amendment No. 6, offered by the author of
the bill, changed the language to the form in which it now ap
pears in the statule.
In ease a private citizen seizes oi* nnpounds an unlicensed dog,

the disposition which the law intends he shall make of such dog
is to turn tlie same over to the sheriff or some otlier police oflieef.

Automobiles—Dealers' Licenses—Foreign-owned Cars—Dealer
or manufacturer must have license for each city in which he
has place of business.

Dealer's license covers only liis automobile business and his
personal use of his automobiles.

Foreign-owned car if licensed by state of owner's domicile,"
needs no Wisconsin license.

August 10, 1920.
HoNoa.ADLi'; Mehlik Hull,

Secretary of State.
Vou ask for a ruling by this department upon the' following

matters connected with the administration of the antomobile

laws:

"First: The M Motor Car Company, with its home
office at Wausau, has substantial branch houses at Eland. Antigo
and Merrill, but is operating under one dealer's license i.ssued
to the home office. Will you kindly advise whether or not a sej)-
arate dealer's license is required for each office."

A license is requij'ed for each of said offices or places of busi
ness. Every dealer, manufacturer and distributor of motor
vehicles may, upon api)lication, have issued to liim a certificate
of registration and a distinguishing number or mark, assigned
to him in lieu of rcgi.stering each vehicle,

"provided, if such applicant has an established place of busi
ness in two or more towns or cities in the state, distinct register
nuinbei's must be assigned such applicant for each such town or
city upon the payment of the fee for each registration granted."
Subsoc. 1, see. Ifi36—48.
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This statute requires that a fee shall be paid and a eei-lificale

and registration number issued and assigned foi* each place of
business in case the places of business are in different munici-
lialities.

"Second: The Ford garage at Algoma has a dealer's license
for the automobile branch of its business. These people also sell
farm machinery as another branch of the same liusiness: They
deliver this farm machinery into the country or wherever it may
be necessary, by using the truck on which they liave their dealer's
license ami plates. These people also have a Ford ear used ex
clusively as a means of trans})oi'tation for demonstrating elec
tric. ligliting plants to farmers, which is also another side of their
business. On this Ford car they arc using an extra pair of
dealer's plates on the one license.'"

The business mentioned recinires that the cars used sliall be li
censed in the usual manner. Such use of cars without the reg
ular registration is a violation of the automobile laws and sub

jects the offenders to the penalties prescribed. The certificate

and distinguishing number which dealers, mamtfacturers and

distributoi-s may avail themselves of is intended as a license to

operate motor vehicles only when said vehicles are ojiorated di
rectly in connection with the business of dealing, iiianufactiiring
or distributing.

"3. No manufacturer, disti-ibutor. dealer or subdcaler shall
use any motor ear, motor truck or other motor vehicle registered
under the jircceding provisions of this section foi- any othci- i)ur-
pose than the trial, test and adjustment of such motor vehicle.
01' for its demonstration or exlii])ition to a prosjiective hnyer. or
for some purpose necessarily incidental to the legitimate busi
ness, or personal use of sucli manufacturer, distributor, dealer,
or subdcaler, including service cars, but in no ease shall a motoi-
vehicle registered under the provisions of thks section ])e routed
for hire, oi' used for hire for the purpose of conveying pas.-^engors
or freight." See. 1()36—48.

"Third. We have a number of eases wliere men li\'ing hear
the state line are operatiiig a car on a license obtained, for ex
ample, in Minnesota, where they pay $5.00 for a tlu-ee years'
license. The men who opei-ate the cars here in Wisconsin are
residents and.taxpayers in this state. 'Wlicn appj'oachcd on the
matter of a Wisconsin license they evade by claiming that the
owner of the car is some relative who is a resident of i^linne-

sota."

Cars which in fact are owned by residents of adjoining states
and licensed by the state in which the owner resides may be op-
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ei'uted on the public highways of Wisconsin,
sjiid ear does not need a Wi.scoiisiu license.

The operator of

''The provisions of section 1636—Vi shall not apply to auto
mobiles or other similar motor vehicles owned by nonresidents
of this state; provided, the ownei'S tliorcof have complied with
any law requiring tlic registration of such automobile or other
similar motor vehicle, oi- its owner, in force in the state, terri
tory or federal district of their respective residence, • •
Sec. 1636—53.

Whether i-csidents of Wisconsin resort to Minnesota registra
tion as a subterfuge to escape payment of Wisconsin registra
tion fees presents questions of fact rather than law. The op
eration on our public highways of a Wisconsin-owned motor
vehicle without a Wisconsin license is a violation of law, and
the fact that the owner or opei'ator may have gone through the
foi'ju of obtaining a Minnesota license would be no pwtection
to him or defense in ease of prosecution.

a.

-.-fl

Crhniual law—Rape—Facts show a violation of three statutes;
accused should be charged with a violation of each in separate
counts.

August 10,' 1920.
Clive J. STKANa,

Bislrici Altorney,

Grantsburg, Wisconsin.
In your letter of August 6 you inquire wliat otfcnse has been

committed under the following statement of facts:

"A neighbor's girl not quite foni'tocn years of age came tc
the house of the accused to work. About, three o'clock in the
morning she awoke and found that the accused was in bed with
her, She immediately got up and went homo. So fur'as tlie
coinplainant knows the accused did not i)ut hand upon her.
Tlie acciLscd had undoubtedly just gotten into the bed though
we have uo j)roof as to how long he had been there. From these
facts T am convinced that his intentions were to commit rape
upon the girl but was thwarted by her running home."pen the girl nut was tinvarted hy lier runiiin

You refer me to sec. 4588a, which provides:

\  -.1- ii., -j» - .1.1.Any male person over the age of oighteeir

Vi

•  • r.v::

 years who shall
take indecent or improper liberties with the person of a female
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under the age of sixteen years, with or without her consent,
without intending to commit rape on such female, shall be pun
ished," etc.

Your statement of facts is somewhat meagre, but I would
judge that this section of the statute is applicable so far as the

facts show that the person was guilty of taking improper liber
ties, but the facts do not show that he did not intend to commit
the crime of rape. It would, therefore, bo advisable, in order
to meet the evidence as it may be disclosed at the trial, to charge
the accused with an offense in one count under .sec. 4588ff, and

charge him also with an offense under sec. 4385a, which pro
vides :

"Any person who shall advise tiie commission of or attempt
to commit any felony as defined in section 4637, that shall fall
in being committed, the punishment for which such advice or
attempt is iiot otherwise prescribed in these statutes, shall be im
prisoned," etc.

The acts of the accused, as disclosed in your statement, of

facts, would tend to show that he intended to commit a felony
and he would therefore be guilty under this section.

Another count could charge the defendant with an offense
under sec. 4383, which provides:

"Any person who shall assault any female with intent to com
mit the ci'imc of i'at)e shall be jmnished," etc. •

Taking iiideecnt liberties with a female has been held to be
an assault.. 3 Cye. 1023 and cases (titcd under Note 11.
page 1027 of the same volume we find the following:

"To constitute the offense of assaulting a female chiid, and
taking indecent liberties with her person, the liberties taken
need not have Ireen with her private i.nirts, but. may bo such lib
erties as the common seii.sc of society would regard as indoecnt
and improper. Wlicrc the child .is below the age of con.sent the
acts need not. be against hoj- consent, or positive resistance."

You are therefore advised that it is advisable to charge the
accused with an offense in three separate counts under the throe
sections of our statutes alx)vo indicated. It is a well settled rule

in Wisconsin that separate counts for separate felonies may be
charged in the same eom])lajnt or information.

T-.
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Eleclions—.yomwation Papers—Where affidavit appended to
iiomination paper fails to comply with subd. (b), subsec. (5),
sec. 5.05, nomination paper is defective and should be disre
garded by county clerk.
Only nomination paper fair on its face should be recognized

Ijy count}^ clerk.

August 12, 1920.
Honor.\bi.e Merlin Hull,

Secretary of State.
\ oil request the opinion of this department as to the suffi

ciency of a nomination paper wliieh is in the following form:

'*1, the undei-signed, a qualified elector of the town of G
County of S and State of Wi.scoiisin, and a member of the
J^publican party, hereby nominate John Doe, who resides in

county of S , as a. candidate for the
office of (name of office) to be voted for at llic primary to be
lield on the first Tuesday of September, 19—, as representing the
principles-of said party, and T further declare that I inteinl to
-su{)port the candidate named herein.
"Name of Signer Residence ' Date of Signing

Town, City or Yillage
"Richard Roe P) 7-23-20
(Other names with the same residence and date of signing.)

|-s.s,

being duly sworn, on oatli does depose and;  O V- UiLU

State of Wisconsin,
County of S —

say that he knows all of the persons who signed the above nom
ination paper, that their residences and dates of signing herein
shown arc true and tliat this affiant intends to support the can
didate above mentioned."

(Followed by the signature of affiant and llie jiij-at of
the notaiy public.)

, Such nomination paper is fatally defective. It fails in sev
eral particulars to conform to the requirements of .sec. 5.05.
Stats. Among the omissions and defcct.s, mention is made of
the omission fi-om the affidavit of a statement that the affiant
knows the persons who signed the nomination paper to be elec
tors, and fails to state that he knows they signed with full
knowledge of the contents of the paper.
Such a document is not a valid nomination paper, is not en

titled to filing, and may be disregarded by the county.elerk.
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EdiicaUon—Tiiitio^}r--Mim.icipal Coi^porations—Towns—Tovrn
is liable for tuition of pijpils. who have completed regular four-
year high school course aud return for additional work in teach-,
ers' training course.

August 12, 1920.

James Murray',

District AUorncy,

Fond du Lac, Wisconsin.

Your inquiry of August 10, 1920, presents the question of
whether a tow]i is liable for the tuition of pupils who have com
pleted the regular four-year high school course and return for
additional work in a teachers' training course established pur
suant to sec. 40.63. You are advised that under date of Oc
tober 3, 1913 (II Op. Atty. Gen. 366), this department rendered
an opinion which involved the following question:

"iNIay a nonresident under twenty years of age. after gradu
ating from the full four year high school Knglish oi- classical
course, continiu; in, or return to the school, taking another course
or other studies oifered by the school, and still be entitled to
have his tuition made a charge upon the tqwn, village or city
in which he resides?" (P. 367.)

It was there said:

"* • * As long as a pupil has not exceeded the age limit
and finds that there are branches of study or coui'ses offered in
the high scliool which he desires to take, he is privileged to at
tend such high school, under these provisions of the law, and the
town in whicli he resides is required to pay the necessary tui
tion. The words of the statute are clear and unambiguous and
there is no room for construction." (Pp. 367-368.)

There is no change in the statutes necessitating a different
construction and no reason is apparent for a change in ruling.
Consequently you are advised that it is the opinion of this de
partment that under such cireuinstanees the town is liable ir
respective of the subject taught.
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Elections—Nominalion Papers—Duty of county clerk in pass
ing upon uominatioii papers is ministerial; he -may not resort

to othci- evidence and uiion same declare papers invalid.
Electors may not by tcleplione effectively authorize placing of

their names upon nomination papei'S.

Affidavit appended to nomination papers must be made by
elector wlio knows facts therein stated of his own knowledge.

August 13, 1920.

Prank W. (.•alkins,

District Aliornetj,

Grand Rapids, AVisconsin.

You say in a letter dated August 9, 1920, tliat you have ad

vised the county clei-k ihat he -should place upon the primary
ballot the name of evei'v candidate whose nomination papers are
regular ui)on their face and whi<'h have been tiled on time in

his office unless He is restrained by court from so doing.

You state fui'ther tliat he asks you to obtain tlie opiiiioii of
this department ou tlie action to be taken with reference to said
nominfition pajicrs.

This office is reluctant to cxpioss an opinion as to whether or
not the name of a given candidate should lie placed on tlic pri
mary ballot. It is better, all things considered, that ihis-: de

partment eonfine itself to a statement of its opinion of the law
and leave the aipdieation tliereof and the determination of ques

tions of fact to the officers charged with the administration of a

law.

The statutes do not conremplatc or permit that a person should
call electors on the telephone and obtain their consent tn have

their names signed by the-party calling them upmi nomination

papers nor does the statute i>crmit the making of the affidavit
required by sec. 5.0.5 as to the genuinciiess of the signatures, the
correctness of the residences given and the date.s of tlic signa

tures or tlie qualifications of the signers to vote at the election,
except that said affidavit be made upon ]>crsonal knowledge of
the affiant, 'fhe affidavit must be made by a qualified elector

who actually saw the signatures affixed to the nomination paper
and who could testify that those signatures were made by quali
fied electors and that the electors knew the contents of the nom

ination paper when they signed.

2 5—A. G.

' -■ 'JT

'.a
'  ' 'fx
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Neither does the law pei-mit tlie mnlilatioii or material change
of a completed nomination paper by the person therein named
as a candidate or by anyone else. To change the name of the
office after sneii paper had been completed would be a palpable
fraud upon the electors who signed it. It might result in their
appearing to sign for more than cue candidate for a given of
fice. Quite likely there are statutes wliich penalize such actions.

TTowcvcr, the clerk is merely a ministerial offieei*. He has no
jiulieial jiowers. In determining wlial name shall go on the pri
mary ballot he looks merely to the nomination papers them-
8olv(?s. 'inhere is no provision of law for making or liling affi
davits which dispute said nomination pai)ei-.s or show their in
validity. Those mat.i.ors may be e.xaniined but tlu; inqniry is a
judicial proceeding.

This department lias repeatedly so advised on ])r(0'io-n.s oeea-
sions: V Op. Atty. (Ion. (i26. I Op. Atty. (xen. 210. oo.). Op. Atly.
Gen. for 1910, ;141.

A member of one political ]>ar1y is eligible to become a can
didate at the primary for nomination as a candidate for office
of a different political party. Qualifications for office do not
depend upon affiliation with any political party, VIT Op. Atty.
Gen. .542.

Criviinal Law—Inquests—Public Officers—District attorney
may order inquest even after deceased has heei'i bni'ied.

August 13, 1920.

Gkoruk W. LirrERT,

Pisfrict Atlorneif,

Wausau. Wisconsin.

In your comninnieation of August 11 you .state that a man
was killed by a blow on the head; that the coroner was not in
formed nor was the disti'iet aftorney given any notice; that it
looks as though the man might liave been killed liy a blow with,

some blunt instrument, like a hammer, which might have been

murder; that the doctor who was called after the death signed

the death certificate. You inquire whether the doctor had any
right to .sign a death certificate in such a case as this, and
whether they had any right to ignore the coroner and district
attorney in a matter of this kind.
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TJnder sec. 1022—38, Stats., it is provided that

"In case ol: deatli witlumt tlie attemlance of a i)hysieia)i, or
if the certifieato of the attending physieian cannot he obtained
eai'ly enougJi for tlie imrpose, any jdiysieian employed for the
purpose siiall upon the i-equest of tin; local registrai" or his dep
uty, make siicli eoi'tificate as is re(|uired of the attending phy.si-
cian.''

A ])hysician called for that purpose may .sign the death certifi

eato, under this }»rovision of the statute, allhougli lie ha.s not
«ec!i the patient befoi-e his death. Deaths often occur by acci
dental blows on tlio head when it i.s perfectly clear that there
was no homicide coinniltted. In a great many eases, however,
the eausc of the death is uncei'taiu. The blow may have been,

administered in such a way that it is murder, wliile the circum
stances and facts arc sueli that a coneliision Hiat the party came;
to his deatli aecidentall)* is perfectly logical.

ll sometimes liap))ens that what i.s heJieved at first to be an
aeeidciilal deatli turns out later 1o liave been murder, and where

the ]ih>-sieians or those who have charge of tlic body of the de
ceased liave buried the same, and the physician has signed ai
death certificate, the district attorney is not in any way deterred',,
after he receives notice, from holding an inquest even after the
body is buried.

It is therefore impossible for us to state whether, under the

peculiar cireumstauces in the case pi-esented by you, the notice
should-have been given to tlic district attorney, but you, as dis
trict attorney, arc not prevented from having an iiupiest, even
after the body is liuried. You liave the riglit to order an in
quest as soon as yon receive notice of the death of the party and;
you have reason to believe that he came to his death not by ac

cident but by the act of an a.ssa.ssin. An official opinion on this
qnestioii wliieb may aid you will be found in TV Op. Atty. Oen.
177, in which the eases of Slate v. Hayes, 112 "Wis. 304. and
Palmer v. Jirodcr, 78 Wi.s. 483, arc cited.

Our statutes do not prc.scrihc the procedure for .securing a
post-morlem examination, but you, as district attorney, havo-
the right to order an inque.st and have Ike body exhumed and
an autopsy performed, for the purpo.se of ascertaining whethct
the death was caused by unlawful means or by accident.
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Corporaiions—Cooperalicc AHUociaUons—Public Utilities—
Cooperative society, ineorjKH-ated. has power to engajre in biisi-
7iess of ti'ansjnitting electricity.
Such .society must comply with statutes regulating puhlie util

ities in order to act as public service eorpoi'ation.

.\ugu.st 16, 11)26.

Honorable Merlin Hull,
Secretarn of Stale.

Bv letter of August 11. 1920, you submitted the artielos \)f
iiieoi'iJoration of The M Co. The articles declare that thv
iiicor])0]'ation is made under sees. 178()C—1 to 17S6c—17, Stats.
'Those sections provide for the forming of cooperative associa
tions. The articles submitted comply with those sections in ev
ery particular with the jiossible excei)tion of the business of the
corporation.

Art. 11 reads thus:

*'The business ami purposes of said association shall be Irans-
initting electric light and power."

Are those purposes for which a cooperative association ma.v i)e
formed or incorporated ?

"Any number of persons, not less than five, may associate
thomselvcs as a co-operative association, society, eompajiy oi- ex
change. f»)i' the })ur[)0.se <if condm*ting any agricultural, dairy,
mercantile, mining, manufactui'ing or mechanical business on
tlie co-operative plan, ami of acting as a selling agency lor its
members or patrons." See. 1786c—1.

is "transmitting cleetrie light and power" " manufacturing or
mechanical business" within the meaning'of the section .just
(juoted?

A transmission line or system is necessary for the purpose
mentioned in the articles. To enahle flic corporation to cany

on the business named a transmission line or system would iiave

to be either built, lunight or leased and tiiereaftor maintaincil
and operated. It is the opinion of this clei)artmont that the
building, maintenaneo nv operation of electrical transmission
lilies is a "meehanieal business" and that a cooperative society

may be formed under the sections named for that purimso or
business. Tt was held by the supreme court of IMinnosota in
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Finneyan v. Kuiyhts of Labor BiUldiny Association et al., 53
N. \V. 1 loO, thai Hie erecting of buildings is a mechanical busi
ness within a statute authorizing the formation of cooperative
associations for trade or carrying on any lawful meclianical.
jnanufactnring or agricultural business. The court said, p.
1J51:

®  ® Giving a reasonably liberal meaning to the word
'trade' in the act, it would include the buying and selling of
re^il estate, and, upon a similai- construction, the word Hnecluin-
ical' would include the ci'cction of buildings. The doing oi the
mason, or brick, or carpenter, or any other, work u|)on a Imild-
ing is certainly mechanical. Thei'e can lie little (|Ucstion that
corporations might be foi'ined to do eitlier of those kinds of
work on buildings, and, that being so. there is no reason why
tliey may not be formed to do all of them. There is iio reason
to claim that such a corporation must do its work as a contractor
for some other person."

The same court held in Coicliny v. Zenilh Iron Co., 68 N. "NV.
48, 49, 33 L. 11. A. 508, that the mining of iron ore was '•me
chanical business" within the meaning of a certain provision
of the state constitntion.

\*m ask to bo advi.sed whether a public service eorporafion
may be formed under said sections. The articles ol incorpora
tion submitted do not necessarily raise that (iiiestion. There is
nothing in the ai*ti('les which eitlier expressly or necessarily looks
to sei'ving the jiublie. The transmission of electric current may
be for tlie exclusive use and licncfit of the memliers of the asso

ciation. It may be added, however, tluit no reason has been ad
vanced or statute found which would prevent this assoeiati(ni
fi-om -supplying electric light and power to the public. Ol
course, in the event that it enters the public utility field, the

association would bo eompelled to comply with the .statutes reg"-

ulating such service. Possibly some statute has been overlooked
which bars such an association from entering the field of public
service and this opinion is given upon the assumption that no
sucii -Statute exists.
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Elections—'Nominaiions—Vacancies—Failure of political
party to nominate candidate at September primary docs not cre
ate vacancy.

Except as provided in sec. 5.14, subd. (2), primaiy nomina
tion must have been made before vacancy can exist in party
ticket on general election ballot. Place must be filled before it.
can become vacant.

Taeancics named in sec. 5.28, caused by defective eertifiGates
or insufficient nomination papers, are vacancies in "Indepen
dent" column of official ballot and not vacancies in political
party's ticket.

Only vacancies in party ticket may be filled by party commit
tee; in filling vacancies committee may name any per.son.

August 18, 1920.
Honorabli-; Merlin Hull,

Scvvciunj of Slate.

You ask In !>e nilvised whether a vacancy is caused or occurs
whore ])roprinuii'y nomination papers wore* filed but were in
sufficient ]')!• want of signatures and no party noniination was
made at the prijiiary; and in the event a vacanej' isr thereby
crcalcd. must the party committee, in filling the vacaiicy. ecr.-
fine itself to tho.sc candidates for whom insufficient papers were
filed.

y ou ate advised that the facts stated do not ci'cale a vaeanev
within the meaning of sees. 5.14 and 5.28 as applied to the Sep
tember primary. The mere omission of a pai*ty or failure of
a parly to make nomination of candidates by use of the pri
mary macliinery neither causes, creates or leaves/any vacancy
within the meaning of the sections just cited. The provision for
filling vacancies has no application to the state of facts implied
hy youi- letter. Jj is true that the places for names of; candi
dates on the party ticket at the following genei-al election will
he blank spaces, but there will be no vacancies in the sense that
they may be filled by the party committee. If tiiey were va-
<"ancies they did not occur after the primary. They existed as
much before as after. Nor were the blank spaces the result of
any declinations or resignations. Therefore neither sec. 5.14
nor 5.28 has application. This is in accordance with an opinion
rendered to the district attorney of Ashland county in 1910.
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Y. Op. Atty. Gen. 705. That opinion is believed to be sound and
is adliered to.

Opinions to the eontrary have been expressed. VII Op. Atty.
Gen. 450, 451 and 478, 479. What was said in the last cited
opinions upon this point was obiter and is now thought to be
orroneous and is therefore disapproved.

In view of the deci.sion in Stale ex rel. Bancroft v. Frear, 144
Vis. 79, there cau be no party primary nomination unless the
TOtcs given at the primary to nominate a candidate for a par
ticular office total at least 10% of the party vote for governor
at the last election. Wanting that number of votes, there is no
party nomination and there can be no vacancy on the party
ticket. That j-ule applies where names of candidates for the
particular nomination in question were regularly ui>on the party
primary ticket, as well as whore there avus no name and the
place left blank on the primary ballot. The rule is entirely gen-
cJ'al. A nomination must first be made, a place must first be
filled, before there can bo a vacancy on a party ticket at the gen
eral election.

It would be a strange legal anomaly indeed if an unsuccessful
attempt to make a party nomination by use of the primary left
or created no vacancy on the general election ticket and at best
merely gave a place in the independent column to the person
attempted to bo nominated; while absolute nonaction by a politi
cal party and its members at and prior to tiie primary would
create a "vacancy" or vacancies which the party committee
could fill, and vice versa.

In an opinion to the district attorney of Calumet county, Sep
tember 9, 1918, VH Op. Atty. Gen. 517, it was ruled that where
the total vote of a primary partj' ticket was loss than 10% of
the gubernatorial vote at the last preceding election and the
number of votes for one candidate exceeded 3% of said guber

natorial vote, such candidate was not nominated on the party
ticket and his name could not be placed thereon but must be
placed in the independent column of the official ballot. It is
not conceivable that the filing of either sufficient or insufficient
preprimary nomination papers would have changed the effect of
the primary as to this candidate, the voles remaining the sanm.
To hold that the filing or attempted filing of insufficient pri

mary nomination papers, followed by an insufficient vote to



392 Opinions of the Attorney-Gkneral

name a party candidate or candidates would result in givin{^

the parly coinniittec the power to fill out the party ticket on
the official ballot at the ensuing general election would mean
that all party nominations of candidates for the general elec
tion might be picked by the party committee, and that the pri
mary election could be dispensed with in ease any party adopted
such a program. It would mean that minority parties might
and likely would defer making any move to nominate their re
spective tickets till after the primary, and that the members of
those minority parties would vote, with dire intent, in the ma
jority jjarty s primaiy. Again, to hold that an insufficient prc-
}>rimai'y nomination pai)cr may cause a vacancy after the pri
mary is to hold that a fake nomination paper may have that ef
fect, for surely a forged or pretended nomination paper is "in-
suffieienl." The law does not invite jokoi's in election. Enough
of them will come unbidden.

Sec. 5.28 deals with more than one kind of vacancy.
\'aeancies may be caused by death of a person regularly nom

inated at the primary, or by his declining the nominatiou.
Such declination annuls the nomination. The name is thereby
Avitlidrawji. Those acts cause vacancies in the party ticket.
Snch a vacancy may be filled by the pai'ty committee. "In case
the candidate is the nominee of a political party" a vacancy
created by liis declination may be filleil "by the committee rep
resenting the party." Sec. 5.28.

This provision for filling the vacancies, however, does not ap
ply to a psendonominee contesting at the primary for n place
on his party ticket. A moment's reflection will show this must
be the fact. There are at tJiis moment not less than six peraotis
contending for the Republican nomination for governor, and
for whom .snfficient nomination papers have been filed to entitle
all of tliern to a place on the. Republican primaiy ballot. Not
one of these six is the Republican nominee as yet. Each one js
striving to be that nominee, and the primaiy will determine
the party nomination. The Republican party nomination for
governor must be made through the primary. It can he made
in no other way. If it makes such a nomination, thereafter a
vacancy may occur which could be filled by the party commit
tee. That is the rule, to which there is but one exception, and
that exception is contained in subd. (2), which was added to
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sec. 5.14 following ihe deeisiou in tlie ease of State cx rel. Ban
croft V. Frear, and is in these words;

"If a person whose name is printed on the primary ballot
shall die or file a declination to aeeept the nomination after the
ballots are printed, or if he shall be disqualified to accept such
nomination, tlic votes cast for him shall be counted and re
turned; and if he shall receive the .greatest number of votes,
as provided by section 5.15, tiie vacancy shall be filled by the
])arty committee, as aforesaid."

Sees. 5.20 and 5.27 i))'Ovide for independent and nonpartisan

nominations to be made for any office to be voted for at any gen
eral, judicial, special or city election, and also town and village
elections. Some of such nominations may be made cither by

caucus or by nomination papers. Where the nominations are
made by caucuses, tlie nominations are to be certified by the cau

cus officers. These ai'o the nominations and certificates of nom

ination referred to by sees. 5.28 where it is provided that

"any vacancy caused l)y the insufficiency of certificates of nom
ination or nomination papers may he filed in the same manner
as original nominations."

That is to .say, if the result of the town caucus is insufficiently
certified or tlie independent nomination ])apers arc insufficient,
the defects may he supplied or cured by subsequent nomination
])apers or eaueuscs.

In view of what has been said, the second branch of your ques
tion scarcely needs further attention. However, it may be well
to add that it is the opinion of this department that whei'ever a
■party eonimittoc Ims juiasdiction oi' authority to fill a vacancy
in the pa)'ty ticket, such committee is not confined to the per
sons who arc candidates at the primary or who wei-e voted for
at the pi'imaiy, but may select any j)ersou.

k'/iS



394 Opinions of the Attorney-General

Bonds— iUnmcipal Corporations— (Jilics— Armories— City
bonds to ])iiild annoiy must bu uutlioiized by electors.

August; 19, 3920-
Honouahm: O. IIolway,

Adjutant deneral.
In response to yoiu' conimuniealioii oi" August 17, 1920, rela

tive to tlie building oJ! an armory by the city of Ocoiiomowoc,.
you are advised that it refei'cndiim to and a favorable vote by
the electors of the city is necessaiy to a valid issue of l>onds to
raise funds needed to const,I'uct such a building.

Cities are given authority to be exercised by the common
council to purchase sites and to build armories (see. 21.61).
The comiiioii council of any city in which there is a company of
the national guard

"may purchase land and build ar:tioi-ies in tlie same manner as
they are now authorised by law to build other ® ® eity
buildings ® Subd. (31.

You will notice that the authority is given merely by refer
ence to otlier jirovisions of statute regulating the acquisition of
lands, the erection of buildings thereon and the financing of.the
project. That the city may build an armory and buy a site is
beyond (luestiun. The inquiry i-elates solely to tlie authority
of issuing bonds.

The authority for issuing Ixmds by the city of Oconomowoo
is expi-e.ssJy given by sec. 925—133. "Stats., and the limitations
njxm that power that need to be e.\amined for tlie present pur
pose are contained in .said section and in see. 943, Stats. Wo

are really eoncejmcd with the limitations. See. 92.5—133 speci
fies eight ])ur])oses for which Ijonds may he issued, and ends,
with a ninth, in these words: "(9) Su<-,h other purjuises as are
authorized by the statutes." That includes armories. Then fol

low the limitations on the power. No such bouds sliall be is

sued unless authorized by ordinance a<lopted by a three-fourths
vote of all the members of the common council at a regular meet
ing held not le.s-s than one week after the proposed oialinance has
been published in the official paper.

®  * In case of hond.s issued foi- street improvements,
school purposes, waterworks, lighting works for streets and pub-
lie buildings, hospitals, dredging, docking, river and other bar-
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bor improvements, sewerage, parks and public grounds, a vote
of the people of the city shall not be re<iuired unless within
thii-ty days after the passage by the eommou council of the city
of the ordinance authorizing tlie issue of the bonds for such pur
poses tlKU'c shall be filed in the office of the city clerk a netition
in writing, signed by not less than ten per cent in number of
the voters who voted in said citj' at the last general state elec
tion, asking for submission of the question of issuing such bonds
to a vote of the people, in wliich case such question shall be sub
mitted as provided in section 94-3; ® ® ®." Sec. 025—133,
subd. (9).

The qualified exception to the referendum re(iuirement. does
not include armories. That kind of buildings falls iu the gen

eral class or is governed by the general nde. Armories are
not named in that exception and therefore by the strongest legal
implication arc not affected by the exception.

Turning now to see. 943, we find that its opening provisions
prohibit CAery town, city and village from issuing any bonds
until the proposition for their issue for a siiecial purpose shall
have been submitted to tlic people of the municipality and
adopted by a majority voting thereon. There is, however, an
exception to that genej'al rule, and it is substantially the same
as to cities as the exception above quoted from sec. 925—133.
It is provided by subsec. 7, see. 943 that said sect ion

"shall not apply to the issuing of bonds by any city of this
state foi' street improvements, school purposes, waterworks, elec
tric light works, gas works, street i-ailway propei'ty, hospitals,
sewerage, parks and public grounds, or, « ® ® for appa
ratus or equipment of tire departmonts, unless witiiin thirty days
after the passage by the common council of ® ^ * a resolu
tion or ordinance authorizing the issuing of bonds for such pur
poses there shall be filed in the office of the city dork"

a written petition signed by ten per cent in number of the votes
at the la.st genei-al election asking that tlic matter be submitted
to popular vote, and in the event of such petition, ]}rovidiug for
a referendum. Again Ave find that armories arc not cxprc.ssly
or impliedly enumerated iu the exceptions to the general rule
that a referendum is necessary to a valid bond issue by a city.

In AueAv of all the provisions of statute, it seems plain that bonds
for the erection of a city hall, could not be issued Avithont a ref
erendum upon the proposition, and it seems equally plain that
the rule in tliis matter is the same for building an armory that
it is for building a city hall.
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Taxation—Saw logs, under facts stated, arc taxed in district
where located on l^lay 1.

August 2(1, 1920.

Ch.VRLES E. LovJiTT,

District Attorney,

Park Falls, Wisconsin.
You state that you have advised the county income tax asses

sor that certain saw logs which, on the first of May, were situ
ated in the city of PJiillips and were covered by a sales contract
and wei'e subsequently sawed at the vendee's mill in Park Falls
were properly assessable at Phillips. Upon the facts as stated

by you this department concurs in that opinion.
On the first of May these logs wei'e not in transit nor were

they in the taxing district in which they had been cut. There
fore they are not witliin the exceptions pi-ovided in subsec. 4,
.sec. 1040 but ai'o within the provision of snbscc. o, which says:

^  ® Saw logs, timber, railroad ties, lumber and other
fm'esl jn'oducts, except as liereinafter provided, shall be assessed
in the district Avherc located."

If the place of assessment is controlled l)y the language just

quoted, and there is no reason to doubt that it is so controlled,
then it becomes unnecessai'y to determine wlio owned the lo/p>
on May fii-st.

Perhaps the ownership is left in doubt, by the facts you stale,

as it may i)e fairly inferred therefrom that the vendor was to
load the logs on to cars and hence had not completed delivery

on May first. Tlic fact of delivery would seem to i)c controlling
as to where the title was on that date, under the decision in ,1/-

len V. Greemvoof], 147 Wis. 626. That ease arose prior to the
enactment of oui- uniform sales act. Proliably the law was
changed by that act. Sec 1684/—18, Stats. This question of
law is again considered, but not much clarified, in GcM v.

Peycke Bros. Conmmsion Co., 158 Wis. 494, for no mention is
there made of our uniform sales act.

In ease the vender was in possession of these logs on the first
of May or the logs wore on his premises or premises occupied by
the vender, then they should be assessed to the vendor, even
though the title had passed and the logs were owned by the
Flambeau Paper Gom[>any of Park Falls. Sec. 1044.
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7?//c'fio/<s—Z)«(7iR(//wR.s—Candidate for state office may file
deelination to accept nomination if such declination is filed af-
ler lime si)i'cified in sl.atutes for printing' ballots.

Socretar\- of state has no function to exercise relative thereto.
Votes cast foi- sueh candidate must be counted, and if he re

ceives highest mnnbei" of votes vacancy arisee to be filled by
party (M)mmittee.

August 21, 1920.

ifONOR-UlLE ̂ IkRI.IN lllU.L,

Sccreldrif of Stole.
Sec. b.U, subd. (2), Stats., provides;

"If a ]H'rs<in' wiiose name is ].)i'inted on the primary ballot
sliall <lie en- file a declination to aece])l the nomination after the
ballots are ])rin1eil, or if he shall be disqualified to aeeept sueh
iioinination, the votes cast for him shall be, eoiintcd and re
turned : and if be shall receive the greatest number of votes, as
])rovidcd by sec. 5.1'), the vacancy sliall be filled l>y the party
committee, as aforesaid."

Sec. 5.OS, Stats., provides that the seeretavy of state

"At leasi Iwenly-fivo da.ys Ijefoi'e any Se])lcmber primary elec
tion ® ® shall transmit to eaeh county clerk a certified
list eonlaining tlie name and post-office address of each jierson
for whom nomination pajters have been filed in his office,
«  s « "

Sec. 5.11 provides that not later than tlie first Tuesday of Au
gust before the September pi'imary each county clerk shall pre
pare sample otfieial ballots. Subd.' (5) of the same section pro
vides :

"Not later than the second Tuesday of August before such pri
mary the county clerk sliall coi'ieet any errors or omissions in
the ballot, cause the same to be printed and disli-ibuted as re-
(juired by law in Iho case of ballots for tlie general elcetion

■. 4'i

Vbur letter of August 20 calls attention to the fact that sev
eral county clerks have informed you that their official ballots
arc already printed, and you make inquiry as to whether a can
didate for .state office may withdraw from the race at this time.

Vou are advised that under the plain language of see. 5.14:
above quoted, it is contemplated that a declination may be fi led
by the candidate. The effect of such declination is regulated
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by the provisions oi' that section. Should he receive the greatest
number o1: votes cast, the same will result in a vacancy to be
tilled by the party cmiimittee.
We assume that your interest lies in ascertainment of whether

any duty exists with reference to the ballots on the part of the
secretary of state in the situation to which you call attention.

'JMie .statute contains no in-ovision for any action to be taken by

tlie secretary of state .sni)sequent to the eertifieation of names,
twenty-tivo days before tiie pi'imai'y, as provided for in sec. 5.08.
The qncj-y («ccurs as to whether the secretary of state has any
I'nnction with reference to a declination after he lias so certi-

•lied the li.st of namrss. Decision upon this point is expressly rc-
seiwed.

You are advised, liowevcr, that this department is of opinion
that under the provisions of see. 5.11, subd. (5), the law ecu-
lemplatcs the ballots shall have been printed by the second Tues
day of August, that the secretary of state in his dealings must

assume that, the law has been complied with, and that the bal

lots have in Jnet been printed, iri'cspeetive of whether he has
information to this effect or not, and that the result of filing a
declination at this time would be governed by see. 5.14, and that
fhe secretary of state now has no duty or function to discharge
witli reference to the make-up of the primary ballot.

Toxaiion—Delimpieni Taxe^—Personal propei'ty in hands of

assignee is lialile only for tax'upon .such property; may not be
taken to pay other taxes of assignor.

Town treasurer and his bondsmen are liable for damages :f

he fails to collect tax where there is property on which he might

levy.

August 21, 1920.

('hai{i.i:s p. tvOviri'T.

Districl Aiiorneff,

Park Falls, Wisconsin.

The sheritV of your county has for collection a large personal
properly tax against: tlic Milwaukee Sheep & Wool Company, a
Wisconsin coi poration, which conducted a sheep ranch in one of

the towns of your county. The corporation recently made a
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voluntary assignment and the assignee's attorneys suggest that
3'ou file a claim with the assignee for the delinquent taxes. Most
of the projterty on which the tax was levied has been disposed
of, but thci-e is sufficient i)ropei'ly in the assignee's hands to pay
the tax provided all tlic property may be taken for the tax.
You call attention to sec. 1700, Stats., and say you are not

elear as to whether, in ease the claim is filed, you are limited
strictly to tlie collection of so much of the tax as is represented
by tlie pi'operty in the assignee's hands, or may proceed on the
treasurer's warrant to collect the entire tax from said pi-operty

notwithstaiuling the assignmejit.

We start with tlie proposition that the statutes nowhere erc-
-atc a tax lien on personal ])roperty in advance of an actual levy,
so that when the pixipcrty jiasscd to the a.sslgnee there was no tax
lien upon said property. The title passed free from such iiieum-
brance the .same as did the other personal property of the tax^'

payer which has been sold.

The language of the statute, as well as the decisions of our
supremo court, rather force tiie conclusion that the ])roi)erty as

signed can be snbjoetod to the payment of only those taxes which
were assessed against the owner on account of the pai'tieular
property held by tbe assignee, although that would not be the
rule in bankvupley.

#  o But l)efcri* making any dividend the assignee sball

pay all taxes assesstd upon flir pfoperty assiqucd wliieh i-emain
unpaid, • 1700.

Literally, that does not mean the same as "all taxes assessed
again.st the a.ssigncr. ft may have been the iiitent'on of the
legislature that all taxes diif from the assigner should first bo
paid, as taxes are everywhere rcgarde<l as an obligation of a
higher order than a common debt. But in Upson v. Milwaukee
Nalional Bank, 57 Wis. 52t),. it was held that taxes upon mort
gaged property should not l)e i)aid by the assignee if the equity

of redemj)tiori was wortldess. so it was held in Milwaukee
V. Momaen, 89 Wis. 351. that the assignee shound not pay out of
other funds taxes levied iijom bank stock which had been pledged
by his assigner for inoi-e than it was worth.

While the payment by the assignee is limited to the taxes upon
the property in his pcjssession. still tlic .sherift' should collect
•wliatcver he can from the assignee. Jf the sum oolloeted is less
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than thft total tax, the unpaid portion will be returned as still
delinquent and subsequently be charged back to the town, pur
suant to see. 1.128.

It appears tVoin your letter that the town treasurer made no

effort to collect this,tax, although at the time the town tax roll
was in liis hands there were ample assets out of which the tax

might have been collected by him. If such arc the facts, he was
guilty of a great breach of duty, for which he and his bondsmen
are liable. Furthermore, he must have made a false alhdavit,
tor the statute requii-ps tliat (lie delinquent return shall liave at
tached the town ti-easurci-'s affidavit, which states, among other
things that

'"he has not, upon diligent iiuiiiiry. been able to discover any
goods or chattels belonging to tlie persons charged with such un-
j)aid taxes whereon he could levy the same." See. MU.

Many local treasurers seem to be little impressed with this duty,
notwitlistanding the fact that the tax commission has sought tn
bring it sharply to their attention. See .1.020 Fainphiet. Assess
ment and Collection of Taxe.s. p. 110, note to sec. 1081.
Perhaps more attention would lie given to this .statute if some

tri'asurers wore hold strictly accountable. See 37 Cyc. 1200.

fiiducation—I'uhlic Officers—Coiinly and District Siipei'infen-
dent of Schools—yUmhcvs of county iioai-d not coniiiig from
cities having city superinteiuleiit of .schools have exclusive juris
diction to determine cmi)Ioymeiit of clerk to connty superin
tendent of schools and to fix salary of such clerk.
In determining number of schools under sec. 30.04, sub.sec.

(5), .schools in .kucIi cities are not to be counted.

.  August 23. 1920.
<Ti;or{G.v F. Merrill,

Disiricl Attorney,
Asbland, Wisconsin.

I quote the following from your letter of July 26:'

''Tbe supervisors representing the towns outside of the cities
made a resolution authorizing the county superintendent of
sciiools to employ a clerk and fixed the salary. Subsequentlv
ibe county board as a whole, including sui)ervisors from the
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cities made provision for clerk hire in several cases in the county.
Afterwards they, passed a resolution resc.iiulin}; all resolutions
adopted previously relaiive to clerk liii-c and appointed a com
mittee to take the matter into eonsideration. This committee
reported on the different propf>sitions except as to the county
superintendent of schools. It is claimed that this rescinding of
the previous i-esolutions had the effect to rescind tlie resolution
adopted l)y the supervi.sors representing disti-icts outside of the
eity. The vote was unanimous by the whole hoard.
~  •"The statutes provide under sec. .■[0.04. siihscc. (o), that
where there are moi-c tlian sixty .se]KH)].s in the coniily. the board
of siipei'visoi's may antiiorizc the county superintendent to em
ploy a elei'k. Can the city schools, ovci- which the county su-
I)ei'intcnd('nt has no jurisdiction, be counted in this unmber of
si.xty .schools?"

Sec. 39.04, siibsee. (5), reads iu part as follows:

'"In counties luivinjl more than sixty sciiools the county ])oard
of supervisors at the annual meeting in November, 1915, and an-
ually thereafter, may autiiorixe tlie county superintendent to
employ a clerk, and sliall fix the salary to be paid to such clerk
for the county superintendent, which shall be j)aid in inovithly
instalments and paid as olhei- claims against the county arc
now aiuiitcd. allowed and ])ai(l."

Of said see. 39.04, I also (pioto subsees. (6), (7) and (8)^
which ]-ead a.s follows:

" (G) In all eases wlici-e the county is divided into two suj)er-
intcndent disti'lels ojily those members of the county i)oartl of
supervisors residing within the snpej'infendent district—super
visors from cities under city superintendents to he excluded—
sliall ha\'c and exercise the power and authority gi-autcd above
to the county board of supervisors in cases whore the superin
tendent district comprises the entire county.

"(71 In order to e.xoreise such power and authority the .su-
pervi.soi's from each siiperinteiuh'iit district shall meet and or
ganize? after the manner of organization provided for county
lx>ai'ds of supcrvisoi's so far as necessary in order to transact,
the business before them, and when so oi-ganized the .supervisor.s
from one .superinlendent disti-ict shall act independently and
free fi-om any intei-ferenee, voice, dii-ection or control from the
supervisors of the other district.

"(8) All supervisors representing only cities or wards of
cities or dLstriets in cities havijig an independent system of
schools supervised by an independent city superintendent ai'e
excluded from any participation in the deliberations of the su
pervisors of any superintendent di.strict had with reference to

26—A. G.

•
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the manner of ilireetiiiff the administration of its school affairs,
nor shall any tax be levied in any sacii city to pay any part of
the salary, expenses, printinjr or postage of such county or dis-
Iriet superintendent, or the salary of the chu'k for sucli siiper-
inteiident. or tlic per diem and expenses of the members of the
!>oard of examiners for common school diplomas."

Reudin<r all these sections together, I am constrained to hold
that it was the intent of the legislature to exclude from the jn-
risdietion of a county superintendent or a district superintend
ent all cities in such county or district

'"having a board of cdncarion, a superintendent of schools or
other i)oai-d or otheer \ested with power to examine and license
teachers and supervise? and manage tlio schools therein" and
that, such cities shall be exempt from "all provisions relating to
county superintendents of schools, except so fai' as requii'cd to
make ivports to the county superintendent of the district in
which such city is situated; * * See. oO.Oii.

Tin? legislature, in the sections above (luotcd, specifically pnw
vidcd that the electoi's of such cities shall have no voice in eiccl-

iiig su'-h county or district superintendent, that the supervisors
<»f su«;h cities siia.ll have no voice in tlic county lioard in deter

mining or in-ovidiiig the compensation or allowance of or any
matter relating to sucli county or district superintendent, and

that no Tax shall be levied in such cities to pay any part of such
compensation or allowances. These provisions make it clear

that in the general scheme of school administration, county, dis
trict and cities of the character above described constitute sep

arate administrative units, suliject to general law. Each county,
district and city snjiorinfendcnt has exclusive .iurisdiction within

his territuiy.

Tlu» legislature, in granting to the county Ixiard power and

authority over county and district snporinteiulents, has carefully
])rovide<.l that only tlu' members of the boanl elected from the

Territory ovci- which such suiierintcudents have jurisdiction shall

have povver to authori/i' the employment of a clerk for such su
perintendent and fix Ills compensation. Supervisors fi-oni cities
having city superintendents are excluded from taking any part

in the exei'cise of such power. It is, therefore, my opinion that
only the supervisors representing the towns out.side of sucli
cities in your county Inive jurisdiction to autliori;ce the county
superintendent to employ a clerk and to fix his salary. Such
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siuthority <?an only be excrcLsed in the iiiaiuier prescribed by
-stibsec. (7) above quoted. According to your statement of facts,
the supervisors Iniviiig jLirisdlction did lawfully and legally au
thorize the county superintendent of schools to cin})loy o clerk
and did fix his salary. It is further my opinion that such ae-
lion and determination l)y said supervisors has not been law
fully and legally rescinded.

In determining the sixty schools in the county, schools of cities
having an iiulependent system of schools supervised by an indc-
pendent city superintendent should not be counted. This con
clusion is at variance with an opinion rendered b\' this depart

ment «»n Jul.v 29, 1919 (sec VIII Op. Atty. Oen. 570), constru
ing scit. 39.04. sLibscc. (2). as amended by ch. 253, laws 1919.

Thnmgliout see. 39.04 the legislature uses the words "eoimty"

and "'district ratlier loosely. When this section is I'cud in con
nection with tiu! jivovisions of sees. 39.03 to 39.12, inclusive, it
is apparent that the conclusion reached in the o|)inion above
roferre*! to cannot l)e uf)licld and s^iould be I'cverscd. In other
words, the salaiy of a county or district. superinteiKlcnt sliould

be based upon the number of teachers in tlie county or distj'ict,
hut not counting the tea<-Iiers in cities having an independent
system of .sehools supervised l)y an independent city superin
tendent.

My answer to your .second question is that city sclinols over
Avliich your county superintendent has no jurisdiciioji should
not be eountod in determining the number of schools in your
county and dctevmining the authority of your eounly iionrd,

under see. 39.04. subsec. iT)'.

:vr, ,•
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Constitutional Laic—Klections^Woman Suffraye—l^i-oQUmn'

lion and publication of ainendiiiciit. to U. S. constitution by dc-
'partment of state is only pi-oiuulgation provided for and only
one needed. No state officer has any duly in relation thereto.

Wife of citizen of U. K. is also citizen; wife of alien is also
alien.

IlegistJ-ation rcciuircineut as condition to voting is exactly
same for women and men.

Voters Jiiay both regi.ster and vote at, ̂ September prijuary. No
recent change in districts wherein registration is iwiuired. No-
registi'atiou re(|uired in towns unless j)()i)ulation tlicreof is o.OOO.

Mlectors must reside in pi-ccinet ten days befoi-e election.
Ballots of men and women .should not be kept scy)arate.

August 25, 1020.

Honoraui.e Heiuun Hell,

Secre4<Jr!f of Slate.

The adoption or iiujiending ado])1ion of the Niueteeiith-
Amendmcnt to the United States constitution, which forbids any
state to deny any citizen the I'ight, to vote on account of sex, has
rai.sed numerous questions.

As to the notification or proclamation of such ratification, the
constitution provides that an amendment shall become part-of.
the constitution for every purpose when ratified by the legis
latures of three-fourths of the states, and by act of congress it
is made the duty of the secretary of state, whenever official no
tice shall have been received by his department that a proposed
amendment to tlic United States constitution has been adopted
by tlie recpiisite number of state legislatures (thirty-six at pre.s-
cnt)

"forthwitli to cause the amendment to be published in the news«
papers authorized to promulgate the laws, with his certificate,
syjeeifying the States !)>' which the same may have been adoi)ted.
ard that'the .same has become valid, to all intents and purposes
as part of the Constitution of the United States." 3 V. S. Stats,
at Large 439, eh. 80. sec. 2.

Ratification by a state legislature exhausts its power in regard
to the matter and precludes a reconsideration. 12 0. J. 681-
682.
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The proclfmiiition by tbe Onited Slates secretary of state is
the only publication or ])vonml}^ation provided for and is the
onlj" one needed. All citi/ciis, includinjf state and other officials,
take notice of the federal proclamation and are prcsuincd to
know that the United States constitution has been amended and
what the amendment is. No duty in regard to that matter is
imposed upon the secretary of state. Any iiotiee he might give
would not he offieial, in the sense that it is required of him or is
essential to the amendnieiit eoming inlo full operation.

The following (piestions and answers arc all based on the as-
.sumption and understanding that women have or will presently
have tiie I'iglit to vote.

1. Is the wife of a citizen of the United States also a citizen,
:notwithstanding she was born an alien t

Yes. An alien, tliat is, a foreign-born woman, becomes a citi-
ycen iij)on her marriage to a citizen of the United States. Such
marriage operates as a naturalization of the woman. Further
more, the naturalization of an alien Imsband naturalizes his
wife and his minor children.

•'Any woman who is now or may hereafloi-be married to a
citizen of the United States, and who might herself be lawfully
naturalized, shall be deemed a citizen.' Sec. 3401 Barnes Fed.
Code, see. V.m U. S. Rev. Slats.

On the oilier hand, a woman maj' lose her citizenship by mar
rying an alien. The rule works both ways. The husband's citi
zenship controls or determines that of his wife.

"Any American woman who marries a foreignoi- shall take
the nationality of her husband." Sec. 3402 Barnes' Fed. Code,
:14 Stats, at barge 1229.

Therefore, if the husband is not a citizen, his wife is not. and
eannot vote, although she was born in the I. iiited States.

2. What is tiie requirement as to rogisti-ation of women pre
liminary to the right to vote?

The same as the requirement for men. The Nineteenth
Amendment abolishes the distinction of .sex in the matter of
voting. Where the men must register in order to vote, the
women must also register, and where the men are not required
to register the women arc not. If wo bear in mind the funda
mental rule that the law on this subject is exactly the same for

:
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women as it is tor men, it will enable us to answer nearly every
question that will ai-ise on aeeoiiin <>( the enfi-anehisement of

women. IJniho' the Nineteenth Ami'nclment, the exercise of the-
rifjht of suffrage by woiuen is subject to precisely the same reg
ulation that the right of men is subject to.

3. May an unregi.stei'cd woman .swear in her vote at the Sep
tember jirimary?

She may do so wherever a man, similarly circumstanced,,
would swear in his vote. But it is not apparent how this ques
tion is to have any jiractical application. Primary day is a reg
istration (lay and every (pialified elector in any election ])rceinct
where regi.stration is required may register on that day.

'■ {2; Bvcry ]>rjmary election day and the Tuesday next pre
ceding shall he regi.stration days in'evm-y election district where
both-registration and a primary are re(piii'e(l t-o ])re('ede an elec
tion." Sec. 5.16. Stats.

Ihe coming jirimary is to be held in every election ]n-eein'*t
in tlie state. Therefore, the registration board, wherever such
a board exists, will be in session on that day and unregistered
eleet.oi*s may become registered.

To avoid confusion, every person who intends to vote at the
primaiy should see to it that ho or she is registered at the se.^-
eion to be held next Tuesday, August 31. Without, regai-d to <lic
Nineteenth Amendment, women are (pialified voters for prc.si-
dential electors, and may bo registered. The statute inquires
the board of i-egistry to make use of the la.st poll li.sts and to en
ter in the register tlie names of all ]»crson.s whose names appeai-
on said poll li.sts

"together with the name of every person known by tin' board
to bo an elector of tin; district, and also the name n'f ev.'iy per
son who sliall on any registration day'a.ppea.r ami tile a.n afti-
davit. stating that ho foi* she] is a (pialitied elector in such dis
trict and giving his place of residence." Snbsce. ((I), see. 6.16.
Stats.

No affidavit need be reciuircd if the registry board kmws the-
person applying for registration to be an elector. The affidavir
requirement is only for strangei'.s or those not. hnown to llic reg
istry board to he electors.

It is thought proper to emphasize the point that a inu'son ma:f
register on tlie pi-imary day and may, after being vctdstcrod.
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vote at the pi-iinary. No warrant is I'ound in tlie statute for tho
oi)inion luoj-e or less prevalent that a person cannot bolli regis
ter and vote on the primary day. Once an elector is registered,
the law takes no note of the time wliieh has elai>sed siine regis-
t-i'ation or the session at which he was registered.

4. Must women register in rural districts as well as in cities:*
Women, like men, must register where registration is required.

"(1) In every city, every incorporated village, and cA'ery
town, which a<-cordiiig to the last iireceding United States cen
sus liad a population of five t.housnnd or more, a registry of elec
tors shall be made ® ® in each year when a geiuo'cl elec
tion is hy law rc(iuired to be held. » ® «

'•(2) in every city and every village having a popula'tinii of
less than five thousand, aceordiiig to such eonsns, the <rommoii
council of the city or the board of trustees *
ordinance or resolution autliorize ami require ri'gisTi iuiou in
-such city or village." See. 6.14, Stats.

There- arc very few towns in which registration for ibe com
ing primary is required. Such registi-ation is rcqnire<ronly in
case the town lias a population of 5,000 or over. There has beoni
no recent inatei-ial change in the law relating to i-egistration of
vo1ci*s.

5. How long must a woman reside in a precinct beinre she
can vote ?

same residence is re(iuired of a woman as of a man.
However, the residence of the wife is eontrolled by that of her
hu.sband, so long as a marital relation continues, A yiersoii must
have I'csidcd in the state one year and in the elcetion district
where he or she offers to vote ten days next preceding any elec
tion in order to be qualified to vote tborcat. Sec. 6.01.

6. Should the ballots cast by women be counted or kvpt sep
arate from tlic ballots cast, by men?

The law makes no .such requirement. A common ballot l>ox
should 1)0 used and if this rule is observed it will be infpo.ssible
to determine the sex of the elector who cast any juirticular bal
lot unless tho ballot was sworn in and its identity theicby pie-
served.

7. Wiio will admiuistev the oath to women whoso right to vote

is challenged?
The inspectors of election administer the oath to per.sons of

fering to vote in case their right to vote is challenged. Sees.
6.50 and 6.53, Stats.
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Armories—Mortgages, Deeds, etc.—I'ubtic Officers—Armory

board cannot accept deed to armory site which is other than con
veyance in fee.

August 26, 1920-
Hoxorable Orlando Holwav,

Adjutant General.

A proposed form of warranty deed rumiing fi-cun "The Light

Horse Squadron Armory Association,'' a corporation, to the
state of Wisconsin, is submitted by you with the request for an
o])inioii as to what alterations, if any, should be made in the pro
posed deed to warrant its acceptance by the armory board un
der the ariuory aid act. sec. 21.615, Wi.s. ytats.

You are advised that, as lieretoforc ruled as to state boards

generally, in an opinion rendered by this department under date
of May 3, 1918, and as is tlic well established rule of law, your
board has no ytower to accept any deed containing conditionvS,
reservations or stipulations wliicli are not conferred by law, VIT
Gp. Atty. Gen. 260. The section to which you refer embodies
the full measure of authority conferred upon the armory board.
It pi-ovides for the expenditure of public funds, subd. (3), par.
(a), after

■"there shall liavo been conveyed to the state, with title free of
incumbrance, a site,"

or as provided by subd. (4) the board

"may accept a convcyaiiee to the .state of the uniueuiniicred title
in fee."

It is therefore apparent that your board can accept only titles
as tlici'ein s])ecified.

The deed that you .submit is objcetioiiablc in all respects in
which it deviates fixnii this pi-e.scribcd eondition. Among ob-
jeetions tlnu-eto that may be particidarl}' noted are the reserva
tions contained to the grantor and to various bodies tlicrcin
.spceitied, of various riglits and juivileges. These rights and
privileges jjo-ssibly would arise by implication of law upon the
execution of the deed which complied with the statute and niiglit
fo a certain extent be treated as surplusage.

Gf a different eliaracter. however, is the provision for the as
sumption of a $13,000 mortgage and ccrtnin special iniprove-

iJ.}-



Opinions op the Attokney-Cii:nkrai> 409

ineiit taxes. It is clca)-ly beyond llio powci- <>!' the ainiory bo<ard
to aceept a deed wilh such eondition inserted. The deed like
wise contains a provision for forfeiture of title in ease the gran-
fee

"shall at any time devote the said premises, lands and buildings
to other than milirary uses or purposes."

The statutes speeitieally provide, see. 21.6.15, .subd. (S) :

"Any municipality within which an armory is constructed or
aeiptired under the provisions of this section shall have, free of
rental charge, the use of the main drill liall for eouventiun.s and
other meetings of a gonei-al and public nature," etc.

Again the deed contains a i)aragrapli as follows:

"It is uiulerst(H)d and agreed that in case said title shall re
vert as set forth in the preecding pai'agrapli, that then and in
such ease tlie then value for iionmilitary [)Ui']>oses of the im-
lirovcmonts and betterments nuule or caused to have been made
by said Grantee, shall lie ascertained by a Board of Appraisers,
('oiisisting of three mcmhcrs, one to be cliosen Ijy said Grantor.
Or its assigns, one by said Grantee, and the third by the two so
cliosen. The findings of such Board shall be final and i-onclu-
sive and the value, or amount so fixed, if any, shall bo paid to
said Grantee, or become a lien upon such premises."

This entire matter is regulated by subds. (9) and (KB. which
provide as follows:

"(0) If and whenever a military eom[)aiiy or companies
whieli is in occupation of an armory constructed and acquired
under the priivisions of this section, is mustered out of the sem--
ice of this state? and it shall aiiiiear pi-obable to the armory boai'd
that no new stat(> military organization will lie mustered in tlie
same locality, ihen tin? armory board is empowered and au
thorized to sell, transfc]' and convey the said armory premises to
the munieipaliiy in which the same is located upon the repa\--
ment to the state, without interest, of a sum ec|ual to the amount
allotted from state military funds and expended by the armory
board in the impro\-otnent of the premises.
" (10) Tf the ninnicij)ality a.s such shall not have participated

in procuring the armory site or in the construction of such ar
mory, or having participated, declines to purchase, the said ar
mory board is licreby empowered and authorized to sell, transfer
and convey such armory premises to any person, association or
eorpoi-ation for a consideration not less tlian the moneys, with
interest, expended by the state in improving or acquiring the
said premises, giving jn'ofei-ence of purchase to that person, as-
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sociation or corporation which contributed most liberally in aid
of the local armory construction."

Tlic effort to prescribe a diff'erent method of disposition would
likewise render the deed unacceptable. In conclusion, it is the
judgment of this department that the practice to be followed by

your board'in all case.s is to accept only such deeds as comply
vith the statute wliieJi make conveyance of the unincuiiibered

title in fee of the premises specified.

Fish and Game—^Conservation cominission has posver to pro

vide tlmt the one deer allowed to each liccnsetl hunter must bo

a buck.

August 26, 1920.
Ghorge F. Mkrkill,

Disfrici Altorncy,

Ashland, Wisconsin.

In your lettei- of August 24 you refer mo to sec. 29.18, Stats.,
which ])rovides tliat tiie bug limit for deer in any one year is
one. You state that the conservation commission has made a

rule that this one shall bo a buck. You iiiquire whether the
game wardens or conservation commission can make this change
in the law.

Tlii.s f(uestion must be ajiswered in the aftirmative. Sec. 29.21

empowers tlie state con.servatioii commission to issue orders de-

Icniiinijig in what manner, In what numbers, in what places,
and at what times the taking, catching and killing of wild ani

mals shall be inconsistent with the proper protection, ])ropaga-
tion ami conservation of fish, birds or mammals protected b.y
law in this state, and tlie perpetuation of wild animals, and then
])rovides for i>ctitions to be signed and notices to be given, and
liow the ordei- is to be promulgated. Tiic eoiiservation commis
sion has had petitions presented to them and hearings have been
held in the various counties and the order has been promulgated
ill eomplianee with said see. 29.21. This additional protection

to the deyi- of this state is clearly authorized by said section.
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Fish and Game—Conservation ooinmissiou order for conserva

tion of deer, muskrat and mink, if promulgated, is valid.
Order as to attaching metal tag to carcass not within powers*

of conservation commission.

August 27, 1920.
Conservation Com m ission.

You have sent ine a copy of Order No. 17, which you state you
desire to issaie, and you a.sk to be advised whether or not, in my
opinion, tins order is properly worded to come within the re-

■quiremeiits of the law. The said order reads as follows:

"Wheri:as, after careful eonsideration, the .state conserva
tion commission of Wisconsin, deeming it neeessary for the con-
sei'vatioii of deer, mnsla'at and mink

"It is IlERiaiY Ordered, by said conservation commission of
AViseonsiji as follows:

" (1) .That in the eounties and during the open season as })ro-
videil by .section 29.18 subscetlon (2) of the .statutes
the Idliing of does, of fawns of either sex, and of
bueks with hoi'iis less tiian llirce inches in lengt.h
shell! be i>rohibited, i. e.. that, in such open counties
and during such open season and as othcrwi.se pro
vided by law no person .shall kill more than one Inick
with horns not less than three Indies in length.^

"(2) That the metal tag fmmished by the eoinmissloii shall
be attaehod to the carcass as follows; At the liock
joint, back of the tendon and locked around the l<\g
of the animal.

■" (3) That there shall be a elosetl season on mu.skrat and mink
in al! eonnties of the state e.Ncept in the counties of
Waiiimea, Winnohago and in the township.s of Bloom-
field and Poysip[)i in Waiishara county, until No
vember l;'. 1921. In tlie said eounties of Waupaea,
Winnehago and in the townships of l^ioomfidd and
Poysippi in Waushara county the open season on

*  nniskrat and mink shall be from November I.*} to
iMareli .3,1 ; both dates inclusive. ^

"This order is issued pursuant to the jiowers given the said
«ommis.sion in section 29.21 of the statutes and shall be in full
force and eft'eet on and after October —, 1920."

It will, of eoui-se. be necessary, in order to give the eomnii.s-
sioii jurisdiction to promulgate this order, to have all the pro
cedural steps taken which are outlined in sec. 29.21. I assume
-tliat this will be done.
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Under subd. (1), see. 20.21, it is provided tluit the state eon-
scryatioii conmiissioii shall liavc power to issue orders deterniin-
jng in wliat manner, in wliat numbers, in what places and at
what times the taking, catching or killing of wild animals shall
be inconsistent with the proper protection, propagation and con
servation of fish, birds or mammals protected by law in this
state, and the ]>erpetuation of wild animals. Par. (1) of this-
order is, in my opinion, valid, as the commission is authorized
to determine in what iiumbers the deer can be killed. Under

this provision the eommis.sion would liave the i-ight to order a
closed season for deer throughout the year in all j)ai-ts of the
state, and I believe the commission may also provide, as is pio-
vidcd in this ])aragraph, that no i)erson shall kill more than one

buck with hoi'ns not less than throe inches in length. Undei-

scc. 29.19, in the lable contained in said section, the bag limn
as giM'ii refers not only to number of fish or animals taken but

also to the size. 1 believe the Icgislatui-e intended, i)y authoriz
ing the eommis.sion to dctei-niinc tlie number of anijuals that
could be killed, that a limitation might also be made upon the
kind or size of the animal or the size of its horns. 1 therefore

believe that this provision is valid.

The second paragrai)h of this order does not, in my opinion,
come within any of the authm-ized powers-of the commission.
It does 3iot. determine the manner, the number, the place, nor

the time of the killing or taking of the deer. Can it be said that
it I'egnlates the manner in wliielt the dcei" can be taken? 1 be

lieve not. Before the tag is put upon the carcass the animal
has ali'cady been taken or killed, aud this is rather a regulation
of the transportation or the ])ossession of the animal after it is
taken. The commission has no i)owor to make any reguhitiou
concerning this. My eunclusion thei'ci'orc is that this jiara-
graph is invalid.
The third pai'agi'aph is valid because the commission is clearly

authorized to provide at what times animals may be taken. Tn
other words, the commission has power to give additional pro

tection to the animal by creating closed seasotis at other times
than those created by statute. That is all that is attempted by

this paragraph and I conclude that if it is promulgated it is
valid.
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Municipal Corporations—Villages—Village having population
in excess of 1,200 nuiy inoorjiorate as city under provisions of
sec. C1.58, Stat.s.

August 2i, 1920.
Honor ABLE AV. B. NAviiOR,

Assistant Secrcfury of State.
Tn your letter of August 24 you submit a letter from J. G.

Prueher of Bloomer, Wisconsin, iiuiuiring whether the village of
Bloomer, ha\ing a population of more than 1,200. may become
a city of the fourth class by action of the village trustees under
sec. 61.')8, Stats., or if an election must lie held as provided in
sec. 920—10. ;

The .statutes lormcrly jirovided, and still provide, two differ
ent methods thr the incorporation of cities. Sec. 61.5S. which
was foi'merly sec 92')//, inovides:

'■Whi'iiever tlie re.sident population of any village shall ex
ceed twelve hundred as shown by a census herein jjrovided lor.
such village may become a city of the fourth class, and tiio trus
tees of .sueli village may at a regular meeting, by a two-thirds
vote of the memiiers thei-eof, by I'esolution, so determine. Such
resoUit.ion shall lix the number and boundary of the wards into
wiiieh sncli city shall !)c divided and fix the time for liol/ling the
first city election, which .shall not be less than twenty da.ys from
the date of .sueh resolution, ami shall therein name three inspec
tors and one clerk of election for each ward. The election shall
be noticed and eonducteii and the result eanva.ssed and certified
as in the r-a.se of regular village elections and the village elerk
shall immediately certify the fact of holding such election and
the result thereof to the .secretary of .state, including in such
certificate a description of the legal boundaries of sueh village or
projicsed city; and thereupon a patent shall be issued to such
•city as provided in sections 92')—5, 925—12 and 925—13.
Thereafter such city shall in all things be govei-ned i)y the gen
eral citv charter law."

Under this section a village which has a population c.xcecdmg
1,200, us shown by a census taken in accorilance with the provi
sions of tills same .section, may. by the action of the trustees of
the village and tlio holding of an election as therein provided
for, become a city of tlie fourth class and be governed by the
general city charter law. This applies only to the village itself
and makes no provision for including therein any ad.iacent ter
ritory. No other action on the part of the clectoi-s is iiceessarv.

£i!v. • I.'
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Prior to the legishitive session ot! 191!), a population of 1,500
was required for aetion under tliis section, but by eh. 249, laws
of 1919. that was changed to 1,200.

See. 5)25—7, l)eing a part of the general charter law, provides r

'•Any district containing a population of fifteen hundred or
over and not heretofore incorporated as a city may become in
corporated under this chapter in tlie manner In reinaftcr sjicci-
fied."

Sec. 925—S provides;

'"One hundred or more electors and laxj>ayei's of any village,
incoi'ixjrated or unincorporated, may apply })y i)etition to the
ti-ustees of such village or to the proper town board to have the
question of ineorpuratiiig said village, or the same and adjacent
territory, containing together a population of not K^s than fif
teen hundred, as a cit\', suhmiltoti to a vote of tlie electors of
the territory dc.sei'ihed' in such j)etiri()n; provided, that in case
it is i)roposcd to include territory adjacent to sucli village the
wiisent in writing of a majority of the electors residing thorein,
and the owners ot^ at least one-third of the taxable property m
sueli territoi'y acwu'ding to the last assessment roll, sliali be pre
sented with said pel it ion."

See. 925—9 provides that after the filing of such a petition
the trustees may submit the question to a vote of the electors
re.siding Avithiii the limits of the proposed city; sec. 925—10 re
lates to the notice of election to i)e given; see. 925—11 provides
for the conduct of the election, and see. 925—12 relates to the is
suing of a patent.

it will be noted that these provision.s ai'c not, by tlieir terms,
exclusive and tliey l elatc expressly to a district, containing a pop
ulation of 1,500 or over, while tlie provisions of see. 61.58 have
reference to a villagi? having a populat.io)i of 1,200 or more.
Under the ])]'ovisions of sees. 925—7 el sc.q. no part of the terri
tory to he incorporated need be an incorpoi-ated village, while
under the provisions of .sec. 61.58 there must be an incorporated
village. Under the ])]-ovisio]is of sees. 925—7 et .scy/, adjacent
territory may be included with the incorporated or nnineorpor-
atcd village in the incorporation of the i)roposed city, while sec.
61.58 contains no such provision.

I am satisfied that an incorporated village having a popula
tion in excess of 1,200 may become a city by taldng the aetion
provided for by sec. 61.58, and that the provisions of sees.

.) '.1
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925—7 et seq. are not inconsistent with such construction. If it
is desired to include adjacent territory, then it would be neces
sary to have a population of 1,500 or more and it would then
be necessary to take the proceedings outlined in those sections.

Mnnicival r'orporrt//ons—f7f/i>..s—Cities of fourth class operat
ing under general eliartcr law may i-eduee number of aldernien
in each ward to om; under provisions of sec. 926 107, Stats.

Augiist 30. 1920.
Fred V. Ueixkmaxn,

DUf.)■ icI Ailorney,
Applcton, "Wisconsin.

•  In your letter of August 28 you submit tlie following ques
tions : -

Can a city oj tlie fourth class^opci-ating luider the general
charter, provulnig (.see. 925—23) tlial two aldermen be elected
irom each ward, ch;my;c its common council so that, the same
snail bo constilulcd by-one aldi'rman from each wai-d, under
either ol the following section or sections of the statute?
-.n ''"w-t legislation' under the provisions of see.JU.4.» be instituted to make sucli change?

996—^107?" provisions of sec.
"3d. Is there any statute authorizing the rcduetiou of the

number of aldoniieii from each ward in cities of the fourtli
class?"

It is no pai't of the duties of a district attornc.7 to advise city
officiahs. It follows that these questions could not come before
you officially. Tins department is not authorized to give official
advice to district attorneys except upon those matters that come
before them officially. It follows that whatever is said herein
must be considered as wholly unofficial, and not binding upon
any person.

I will attempt to answer your second question first. See.
926—107 provides:

"Tn all cities of the .second, third and fourtli class, the eom-
inoii council may, by an ordinance, adopted by a two-thirds vote
ot all Its menibers, provide that there shall be one or two alder-
nier; from each ward, or that in addition to one alderman the

*  ' ,r
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supervisor of euc-h word shall he an aUku-umu, aud shall delei-
mine the time and manner of their election; pi-ov.ded, liowevei,
Ihat said ordinance shall not take effect untd the same is sub
mitted to and approved by a majority of the voters voting
thereon at a general or special municipal election.

It, will be noteil that this section forms a part of eh. 64o,
Stats., which has the general heading ■■('itics under Special
rharters."

This section was (iriginally enacted by cii. 92, laws ot 19Co,
and as so enacted its provisions specifically aiiplied to
"all cities of this state of the second, tiiinl and fourth elass
whether governed by general or sjieeial ebarter, or by both.

rt is very clear 1hai as thus originally eiiaeted it applied to
cities (.rganizcd under the general charter law, or which had
adopied the general charter law, as well as to cities organized
and operating under special charters. In the 1906 sniiplement
to the statutes this law was placed in the statutes in two differ
ent iilaees, first as sec. 92o—23«, a part of the general charter
law, and also as 926--10T. By ch. 118. laws of 1907, ihe legis
lature specifically adopted ihe numbering of the 1906 supple
ment. By ell. bO;3, laws of 191:1. the language "whotber gov-
ornct.1 by general or special ctiartor. or by both, was stiieken
out, ami by sec. 3:1. eh. 77:1, laws of 1913, see. 925~-23a was re-
miULhcred to be see. 926—107, and at the same time the former
see. 926—107 was repealed.

To mv mind there is nothing in all of Ihc.sc amendments indi
cating an intent to change the original provisions of this partie-
nlar law. When the language spccifieally making it aiijily to
cities ojicrating under either the general charter law oi' under
special charters was stricken out, this provision was still left as
a parr of the general charter law. The change renumljcring
see. 927—23n ocenri'cd in a rc\"iseT''s bill. It is well understood
that the reviser's bills are not supposed to change the substan
tive law in any respect. l)nf merely to correct errors and to place
the various provisions of law in their api>ropriate place in the
statutes. Ill placing this provision with the iirovision.s for cities
under special charters it was.not, as T view it, with the intent
to have it applied lo such cities only, but the legislature sup-
liosed that it would still ai)ply to all cities i-egardless of the kind
of charter they wore operating under.

ibiT.
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The supreme court lias recognized that the mere placing of
a provision relating to cities in the one chapter or the other is
not, in and of itself, necessarily an indication that such provision
applies to cities operating under such charters only. Supenar
V. Industrial Commission, 160 Wis. 541.
In my opinion a city of the fourtli class operating nntler the

general charter law, sec. 025—23 of which provides for two al
dermen from each ward, may, under tlic provisions of sec. 92^—
107, provide that thereafter the common council shall be consti

tuted by one aldcj'man from each ward.
Having come to tins conclusion, it is not necessary that any

further attention be paid to your third question;
Probably such change can be made under the provisions of

sec. 10.43, Stats., although I have not gone into that que.stion
very cai'efully, as it does not seem to be particularly important
in view of the conclusion I have eomc to as to your second ques- • •
tion.

Elections—Cilizcnship of IVomca—Married woman takes citi
zenship of husband. If lie is alien, she is alien; if he is citizen,
she is citizen.

Prior to 1907 feiiiaie citizen did not lose citizenship by mai*-
riagc to alien unle.ss she resided abroad. * • "
Woman who is made citizen through marriage continues to be

citizen after termination of marriage.
Woman who was made alien by man-iago may resume eitizen-

sliip at tormiuation of marriage by residing in V. S.

Augmst 31. 1920.
John P. Drkssi.er. .

Potosi, Wisconsin. .
Yon inquire whether a woman born in the United States and

who married an alien, tiio husband dying in 1884. now has the . "
right to vote, or is she an alien.

She is not an alien and never was, if she continued to reside

in the United States during her marriage. That marriage in '
no way affects her right to vote.

In view of the many kindred questions that are constantly
arising, it may be well to .state the rules which determine the ef-

27—A. G.
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feet of jiiaiTiagc upon citizenship, and indirectly upon the right
to vote.

Marriage docs not affect the citizenship of the husband, aud
what is here said relates solely to'the effect of marriage upon,
the citizenship and allegiance of women.

* The Keviscd Statutes [of the United States] pro
vide that any woman who marries a citizen of the United States,
and who might herself be lawfully naturalized, is to be deemed
a citizen, ii'j-e.spective of the time or place of the jnarriage or the
residence of the parties. In the application of tliis rule, it is
wholly innnalcrial whetlier the husband is a citizen by birth or
a naturalized citizen. Nor is it essential in applying this rule
that the citizenship of the liusband exists at tlie time of the myr-
riai-e." 11 C. J. 780.

The rule just stated is quite generally known. There is move
nneertainty as to the effect of the marriage to an alien husband
upon the citizenship of a woman born hei-e.

Formerly, a woman wiio was a citizen of the United States did
not forfeit or lose such citizenship by marriage to an alien .sn
long as she continued to j'oside in the United States.

®  Marriage with an alien ® ® produces no
dissolution of the native allegiance of the wife." Shanks v. Vu-
pont, 28 U. S. 242, 24(5.

That rule continued in effect down to March 2, 1907. There
fore, it may be said that any woman who was a citizen of the
United States, who married an alien and continued to reside in
iho T.hiited States till a dissolution of the marriage by death or
otherwise, is still a citizen aud may vote. If the marriage wa.^
dissolved prioi- to the date just, mentioned, she was always a cit
izen.

The law as to the eft'ect of jnarriage to an alien husband upon
the citizenship of the wife was changed and dcclai-cd by act of
congress approved March 2, 1907, ch. 2534 (34 U. S. Stats, at
Large 1228), and cannot be stated bettor than in the words of
the statute which enacts as follows:

'•'Sec. 3. That any American woinaji who marries a foreigner
shall take the nationality of her husband. At the termination
of the marital relation, she may i-csume her American citizen
ship ® * • if residing in the United States at tlie termina-
lion of the marital relation, by continuing to reside therein."
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Siatc'd difl'oi'Oiilly, a wuiiian "who has au alien husband, ac
quired after -March 2, 1907, is not a citizen of the United States,
and lias no I'ight to vote here. Jf she was a citizen before her
jiian-iage, she will regain such citizenship upon the termination
of tlie marriage, either by death or divorce, providing she con
tinues to reside hero, oi', if abroad, I'eturns to reside in the
United States.

A niarriage contracted prior to iJIarcli 2, 1907, between a
woman who was a cit izen and a man wlio was an alien does not

ariVct the citizcnsliip of the woman. She i-etained, and still re
tains, her United Slates citizenship, and the marriage does not
depi'ivo lier of the I'igiit to vote.

Perhaps it might he well to add:

"That any foreign woman who acquires American citizenship
by marriage to an American sliall be assumed to i-etain the same
after tlie termination of the marital relation, If she continues to
i-eside in t.lic United States, unless slie makc.s formal rcniineia-

l.ion thereof licfni-e a. court having ."jurisdiction to naturalize ali
ens, « * 34 U. S. Stats, at Large 1229, eh. 2534, see. 4.

m
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Plujsicinns and Surgeons—Public Health—\iial Statistics—
Physician may not charge more than 25^ for preparation and
delivery of death certificate.

September 1, 1920-

Dr. C. a. 1£.\kper,

State Health Oficer.
Your letter of August 27 ealLs attention to the fact that vari

ous physicians are making a practice of charging two dollara
for -signing death certificates, and refusing to deliver them tt»-
the undertaker until this amount is paid. You inquire whether
such a charge may be made and collected.
Your altention is directed to see. 1022—37, Stats., which pro

vides :

"The medical certificate shall be made and signed by the
physician, if any, last in attendance on the deceased, ' etc.

See. 1022—41 provides for submission of the certificate by
the undertaker to the physician.

Sec. 1022—58 specifies that each physician shall be entitled
to receive tlie sum of twenty-five cents for eacli death certifi
cate, to be paid by the treasurer of the county upon certifica
tion by the state I'Cgistrar.

lii this situation, the principles of law controlling are quite
elementary. A physician llccn.sed to practice medicine in the
state of Wisconsin is charged with a public duty and respon
sibility. His status is at least quasi official, and when he pro
cures his license, to practice medicine he accepts the same sub
ject to all the burdens and conditions that may be attached
thereto.'

The legislature has seen fit to .stipulate that death certificates
shall be executed upon payment of the fee of twenty-five eenta,
and such physician may charge that amount and no more.

It may be well to call the attention of such physicians to the
provision of sec. 2955, which follows:

judge, justice, sheriff or other officer whatever, or other
person to whom any fees or compensation shall be allowed by
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law for any service, shall take or receive any other or greater
fee or reward for such service than such as shall be, allowed
hy the laws of this state."

See. 2957 provides for the recovery of the sum of $25 dam
ages for the violation of such section.

Elections—Ballols—At primary elector must deposit unused
-tickets in blank ballot box.

After canvass contents of blank ballot box must be destroyed;
contents cannot be used to construct new or additional official
ballots.

Tf official ballots are exhausted sample ballots may be used.

September '3, 1920.
Em.JiNUKL Pfai'f,

County Clerk,
Juneau, Wisconsin.

Referring to the conversation just had with you over the tele
phone, you are advised that it is strictly forbidden by statute

to make use, at the primary election, of the blank ballots which
are deposited in the blank ballot box. They must be dosti'oyed
without examination by the inspectors.

Should the official ballots be insufficient in numbcj- for the
voters who present themselves at the polling place, the deficiency
in the number of ballots must be made up of sample liallots.
The deficiency can be supplied in no other way.

It would seem that the supply of official ballots should be
ample if the county clerk should print the largest number au
thorized. The number of official ballots printed by the county
clerks for each precinct

"shall not exceed twice the number of votes cast thereat in the
next preceding general election." See. 5.11, subd. (5), Stats.

Sec. 5.13 specifies with particularity how the primary ballots
shall be used:

"(6) After preparing his ballot, the elector shall detach the
same from the remaining tickets and fold it so that its face will
be concealed and the printed indor.sements and signatures or
initials thereon seen.

'V'i

m
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" (7) The remainiii
in like mannei- by the
ing the polling plnec,
posit tlie remaining
marked and dcsignatt,

"(8) Imiiiedialely-
without exami-naiion,
ballot box."

g tickets attached togetlicr sluill be folded
elector, who shall thereupon without leav-
vote the marked ballot foi'Lliwith, and de-
tickets in the separate ])allot box to be

m1 as the blank ballot box.
aftei- the canvass, the inspectors shall,

destroy the tickets deposited in the blank

These requirements of the statute arc as plain as language can
make them. For in.spectors to disregard these pwvisions of
statute would be a misdemeanor. The purpose of these provi-»
sions is to preserve the absolute secrecy of tlie ballot and to pre
vent election frauds.

In regard to the use, where such use becomes necessary, of
sample ballots, attention is called to see. 5.29, which makes the
provisions of ch. 6. Stats., applicable to the conduct of primary
elections. Sec. 6.27, Stats., authorizes any political committee,
at its own expense, to eau.sc any number of sample ballots to be
printed.

'"If from any cause the ballots are not ready for distribution
at any polling place * * * or if tlie supply .shall, lie ex-
liausted before the polls are closed, facsimile unofficial ballots
may be used, but the voter using it must, before voting, pre
sent it unmarked to the ballot clerks, have their signature or
initials indorsed thereon, and tlien he .shall pi-cparc it for vot
ing." Sec. 6.29, subd. (6).

It is believed that tiie provision just quoted applies 'to the
coming primary election.

Corporatio-)ts—Wisconsin corporation which operates hydro
electric plant and sells its entire output to single manufacturing
concern and which docs not sell or offer to sell any such current
to general public does not fall within prohibition of see.
1797m—75, forbidding transfer of lieeii.se. permit or franchise.

September 9, 1920.
Hailroad Commission of Wisconsin.

See. 1797m—75, Stats., is worded as follows;
"No license permit or franchise to own, operate, manage or

control any plant or equipment for the production, transmis-
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siou, delivery or furnishing of heat, light, water or powci shall
be hereafter granted, or transferred exeept to a corporation duij
oro-anized under the laws of the state of Wisconsin.

See. 1797»i-—1 provides;

"The term 'public utility' as used in sections 1797in—1 to
1797,,1—109, inclusive, shall mean and embrace every corpora
tion, company, Individual, association of individuals, their les-
.sces, trustees," or receivers ajipointed liy any court whatsoever,
and every town, village, or city that now or hereafter may ow^
operate, manage, or control any plant or equipment or any part
of a plant or equipment within the state, for the conveyance
of telephone messages or for the production, transmission deliv
ery, or furnishing of heat, light, water, or power cither directly
or indirectly to or for llie puhLic, or that uo\y or hereafter iimy
own, operate, manage, or control any toll bridge wholly within
the state."

Your letters of August 10 and September 4 call attention to a
Wisconsin corporation which has acquired a dam pursuant to
the authority of ch. 308, laws of 1903, and delivers its entire
output to a Michigan corporatiou operating a manufacturing
plant in Michigan; and you inquire whether this Wisconsin cor
poration is the owner of a license, permit, or franchise, within
the scope of the statutory provision above quoted.
You are advised that, in the .iudgment of this department,

iinder the cirenmstances noted, this coiqioration is not subject to
the restraint of the statute in question. Wliile the matter is
perhaps not entirely free from doubt, authorities herein to be
noted seem to demonstrate the correetnes.s of this conclusion.

Both of these statutes came into existence as a portion of eh.
499 of the law.s of 1907., The title of this act purported to give

^'the Wisconsin railroad commission jurisdiction over public
utilities, providing for the regulation of such public utilities."

The special title of sec. 1797m—7b is "Foreign utilities ex
cluded."

The reasoning of the supreme court of Mi.ssouri in the ease of
State V. Public Service Commission. 203 S. W. 36. 40, seem.s
pertinent, with reference to the construction to bo put upon the
■terms, "license, permit, or franchise."

"While the definitions quoted supra express therein no word
of public use, or necessity that the sale of the electricity be to

M
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the public, it is apparent that the words •for public use' are to
be understood and to be read therein. State ex rol. v. Spokane,
etc., Co., 89 Wa.sli. o99, 154 Pac. UK). For the operation of
the electric plant must of necessity be for a public use, and
therefore be coupled witli a public intei-est; otherwise the Com
mission can have no authority whatever ovei- it. The electric
plant mu.st, in short, be devoted to a public use before it is sub
ject to public regulation. Jlunn v. Illinois. 94 IJ. S. 113, 24 L.
Ed. 77. Since the sole J'ight of regulation depends upon the
public interest, the subdivisions quoted above, and which define
an electric ])lant and an electric corporation, mean the same,
whethei" the idea of a jiublic use is expressly wiltten therein oi^
not; it is, nevei'theiess, of necessity connoted and to be under
stood therein. Wc are not to be understood as saying that an
electric plant con.sti'ucted solely for private use could not, by
professing public service, become by such profession, and by
the furnishing of gcno-al public service, a public utility."

In other words, this .section was intended only to prevent the
sale or transfer of the property of a public utility to foreign
operation.

This being so, it must be determined whether the sale of the
entire output of the liydroeleetrie plant to a single manufactur
ing corporation renders such corporation a public utility. The
fact that, by the terms of eli. 308, laws qf 1903, hydroelectric
power may be di.sposed of as the owner from time to time sees
fit. is in no sense controlling, because, as stated by the .^iipi-ome
court of the United Slates in Terminal Taxicah Co. v. District
of Columbia, 241 U. S. 252, 254,

"the important thing is what it does, not what its charter says."

See also State v. PuMic Service Commis.noii, 205 S. W. 36, 39^
to the same pixtposition. At page 40 of that decision, numerons
citations of authority apiiear, among whieli is the case of Cau--
kcr V. Meyer, 147 A\ is. -320. In addition to the cases there cited,
the following have boon examined: Sprinyfield (!.. cO E. Co. v.
Springfield, 126 N. E. 739; State Pub. Xllil. Com. v. Noble, 113
N. E. 910, 912; Stale Pub. XJtil. Com. v. Momrch Eefrig. Co.,
108 N. E. 716, 721; State Pub. Util. Com. v. Bethany Mut. Tel.
Ass'n., 110 N. E. 334, h. n. 5; Bradley v. 'Lithonia t& A. M. Ry.
Co., 92 S. E. 539, h. n. 2. Without extended quotation there
from, they justify the conclusion herein expressed.

See also Be Pauw University v. Public Service Commission of
Oregon, 253 Fed. 848: same case, 247 Fed. 183.
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Bridges aM Highways—Eoad Machinery—Under sees. 1223
and 1235a town supervisors and superintendent of highways
may purchase road machinery without being authorized by town
meeting.

September 10, 1920.

pK.vNK W. Calkins,

District Attorney,

Grand Rapids, Wisconsin.

You are advised that in the opinion of tliis department, the
town authorities in Wood county may purchase highway ma
chinery witliout the matter having been passed upon at a town
meeting.

Sec. 1235a, Stats., provides among other things:

"• ^ * In any town where the one-man road superinten
dent system is in effect, .such superintendent may, if he shall
deem it necessary, procure and purchase" all machineiy and
equipment sucli "as road contractors ordinarily use; * * , *
hut all sneh purchases shall be made and only with the advice
and consent of the supervisors of said town and the orders for
said machines shall be signed l)y at least tAVO of said supervisors,
in order to make such ordei's valid."

This section Avas created by ch. 356, laAVs of 1919, and published
June 16, 1919.

Later in the same session the legislature, by eh. 518, sees. 2
and 3, made the "one-man road .superintendent system" uni
versal. The last named chapter makes it the duty of the su-
pervisoi's of the several towns

"(1) To appoint some competent ])erson to superintend, un
der their direction, the construction and repair of liighways and
bridges Avithin the toAvn * * Sec. 1223, Stats.

"]. The town supervisors shall appoint and fi.v the eomi)on-
sation of a competent per.son to superintend the construction
and repair of all liiglnvaA's and bridges in the toAvn. * *
Sec. 1229, Stats.

Subd. (2), see. 1223 makes it the duty of the supervisors to
provide machinery needed to construct and repair the highways
and bridges.

These sections make it quite plain that the superintendent of-
highAvays and the supervisors of the tOAvn may purcha.se suit-
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able machinery and equipment for carrying on the highway
work without having been specially authorized by the town meet
ing, provided there are funds sufficient therefor in the

"highwav tax fund, bridge and road fund, or the general fund
•  * Sec. 123r)u, Slats.

No opinion was asked and none is expressed as to the scope or
meaning of the words "'with the advice and consent of the su
pervisors" as used in sec. 12350. Doubtless almost unlimited dis
cussion of the meaning of the words "'with the advice and con

sent" can be found in the (.'ongressional Record's report of the-
debates of the senate upon the Versailles treaty.

Puhlic OiJicers—Counixj Treasurer—Clerk of Election—Can
didate for office of county treasurer may not act as clerk of elec
tion.

September 16, 1920_

S. G. DrxwiDDiE,
District Atlorney,

Janesville. Wisconsin.

In your letter of Soi>t<'mber 15 you state that your present
county treasurer, who is also a candidate to succeed himself^
is and has been for some time past town clerk in one of the town
ships in the (X)unty, and you inquire wliether there is anything
iiieonsistcnt in his acting as clerk of election when he is a can-

didfUe to hold office at .such election.

You direct my attention to subsecs. (1) and (2), sec. 6.32,.

Wis. Stats. In snbsec. (1) we find the following:

"There shall be tliive inspectors, two clerks of election, and
two ballot clerks at each poll at every election lield uinler the
provisions of this title, each of whom shall 1)0 a qualified electoi
in the election district, able to read and write the English lan
guage understandingly and not a candidate to be voted for at
sneli election."

Then tiiere is a provision that where there are voting machines,
no ballot clerk shall be employed, and another provision as ta
the party to which they shall belong. Subsec. (2) provides as
follows:
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''III towns the supervisors shall be inspectoi'.s of election when
they belong to the political parties described in snbseetioii (1).
Whenever they all belong 1o the same political party, the su-
pervisor last-named in the clerk's certificate of election i-ccorded'
in the town clerk's office shall be ineligible and shall not act;
hut an inspector fi-om the cleetoi's present, possessing the quali-
ficjitions aforesaid, and belonging to the othci of the tAvo politi
cal parties mentioned, shall be chosen in his place by the viva
voce vote of the electors present at the polling place fit the open
ing of the polls. The town clei-k, if pi escnt, sliall lie one of the
clerks of election, and the inspectors shall, before opening the
polls, appoint another and also two ballot (derks. If the town
clerk be absent, the inspectors shall appoint two clerks of elec
tion."

You will note that sub.see. (1), above quotedj contains the pro
vision that no inspector, elerk of election, or ballot clerk shall
be a candidate to be voted for at such election. In other Avords,

no candidate aa'Ito is voted for at the oleclion can act as inspec
tor, clerk of election, or ballot clerk.

The provision in subsce. (2) that the town clerk, if present,
shall be one of the clerks of election must bo construed to be in

pari maierm Avith the above provision of subsce. (1), and the
two must be considered and construed togetbor, and it must be
understood that the toAA-n clerk, if qualified to act. shall be one
of the ballot clerks of the election. I am satisfied, that the pro
vision in subsec. (1), that a ballot elerk shall not be a candi
date to be voted for at such election is applicable to all ballot
clerks, including those aa'Iio are town clerks. This is a Avise pro
vision in our statute, and is intended to protect the elections
fj'om fraud, or the suspicion of fraud.
Tou are therefore advised that yonr county treasurer is dis

qualified from acting as clerk of the election Avhen he is a can
didate for the office of county treasurer.
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Bonds—Bndges and Higliivays—Counties—County Highway
Jmprovement Bonds—County having duly authorized issue o£
honds for highway improvements, it is duty of county clerk to
certify tax Icvj' to pay principal and interest even though such
bonds have not been sold.

County board may not increase rate of interest on bonds.

September 18, 1920.

A. L. Stengel,
District Attorney,

Fort Atkinson, Wisconsin.

Your letter of August 23 reads as follows:

"May T respectfully request your opinion upon the following
point?' As per inclosed resolution of the Jefferson county hmird
of supervisors, can a levy be made in the taxes to be collected in
1921 for the $300,000 to become due on April 1, 1921, in the
event that no bonds are sold this year? In the event that no
bonds are sold and your answer is that a levy cannot be made
for the $100,000, will that cut down the possible bonds to
$1,900,000 instead of $2,000,000? What steps can be taken to
increase the rate of interest on these IkukIs so as to make them
merchantable? Can the rate of interest be increased on only
part of the bonds?"

By the resolution of the county board of Jefferson county,
there was levied a tax upon all the property, real and personal,
within said county, sufficient to pay the interest on the bonds
as it falls due, and also to pay and discharge the principal
thereof as such principal falls due. Pursuant to this resolu
tion, it is plainly the duty of the county clerk to levy the tax
to meet the interest to become due on the first day of April, 1921,
and also to meet the bonds, numbered 1 to 200, inclusive, which
become due on April 1, 1921, and which amount to $100,000.

According to the proceedings of the county board, it is the
duty of the pi'oper officers of the county to sell the $2,000,000
of highway bonds as authorized. According to your letter, these
bonds have not as yet been sold. The chairman of the county
board and the county state road and bridge committee are au
thorized to negotiate said bonds in the manner prescribed by

the resolution. There is nothing to prevent their being sold at
any time subsequent to the date when it becomes the duty of the
county clerk to certify to the town clerks the amount of taxes
to be levied for the payment of these bonds. If these bonds are
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sold before the time wlien the taxes are collected, then tlie money
■will be in the county treasury to take care of the interest and
the bonds maturing on the first day of April, 1921. In case
these bonds are not sold until after the taxes to pay the $100,000
of bonds inaturinf? on April 1, 1921, are collected, then it will
become unnecessary for the officers charged with the duty of
negotiating the bonds maturing April 1, 1921, to sell the same.
Under these circumstances, the $100,000 bonds so maturing on
April 1, 1921, should be canceled. This will, of course, auto
matically decrease the amount of bonds to be sold by the offi
cers charged with the duty of negotiating the same, to $1,900,000.

Sec. 1317m—12, subsec. 1, reads in part as follows:
"Anv eouiitv. if its board shall so determine, may raise money

for the' improvement of any portions of the system of prospec
tive state highways or of the state trunk highway system by is
suing nontaxablc semiannual interest payment coupon bonds
boar?ng interest at a rate not exceeding fi ve per cent per annum
iniuning not more than twenty years, ® * *. Such bonds
are not to be sold at less than par."

This section fixes the amount of interest which may be law
fully paid by a county ou its highway improvement bonds. 1
know of no way by which the county board can increase the in
terest on these bonds so as to make them more salable. Neither
can the rate of interest be increased on only a part of said pro
posed bond issue. Vou will note that the legislature has specifi
cally prescribed that such bonds are not to be sold at less than
par.

Fish and Game—Words and Phrases—" park" lands, as
used in sec. 29.57, snbd. (4), defined.

Devil's Lake Park not "wild life refuge" as contemplated in
see. 29.57.

September 20, 1920.
Conservation Commission.

Keplying to your letter of September 9 regarding the areas in
which hiiuting is prohibited by law in and around Devil's Lake
Park, you are advised that by sec. 29.57, subd. (4), territory is
prohibited territory for hunting and fishing if it is either a wild



OlMNIOXs or THK ATTORN'EV-GKXEKAr,

jiaine refuj^e oi- a state park. By the statutory rcquirenicut the
lands in question do not constitute a wild game refuge. There
fore no prohibition results for that reason.
The Iegi.slaturc did not prescribe by metes and bounds the

territory that should constitute Devil's I^ake Park; but it au
thorized the purchase of lands which should become, upon trans
fer of title to the .state, '^a state park." Therefore, land which
liavs been taken over by the state for park purposes automati
cally becomes, in the language of sec. 29.-07, subsee; (d), ".state
park," and prtihibited territory, in which no person shall Imnt
or trap, or have in liis i)ossession or under his control any gun
or rifle, unless the same is unloaded and knocked down or in
closed within its carrying case.

letter you state that the l ight of way of the Chicago
& North AVe-slern Bailway passes through state park lands and
that there are other owners of lands within the area ultimately
selected as desirable park lands. You are advised that the right
of way of tlie Chicago & North AVestern Kailway and such other
private lands as are under no contract or other specific ai-range-
ment giving conlrul to the state, arc not affected by the prohi
bition abo\-c meiifioned relative to state park lands."

Appropriations and Expenditures—Slate Funds—Taxation
leiniinal Properlies State treasurer may not advance money
to municipality on account of terminal taxes in anticipation of
payment thereor to state treasurer under .see. 1211 30.

State funds other f.lmii state trust funds may not bo loaned to
cities or invested in city securities.

September 20. 1920.
Honorable Henry Jomnsox.

State Treasurer.

The chapter ui>on assessment and taxation of the property of
railroad companies ])rovidcs:

"(-1) After tlie jn-operty of a eomiiany shall first have been
valued as a whole, if any docks, piers, wharves or gi-ain eleva
tors used in transferring treight or passengoi-s bcween ears and
vessels, shall have lioen included in sneli valuation, then for tlie
jmrpose of accounting to the proper assessinont districts, the
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commission slmll make a separate valuation of each sueh docl^
pier, wharf and grain elevator, inelndins- the approaches and
appurtenances thereto." Sec. 1211—8, Stats.

And it is provided further by see. 1211 30:

"When the taxes due from any * * ' company on ac
count of any dock, pier, wharf or grain elevator separately val
ued under section 1211—8, shall be paid m whole or in part
to the state treasurer, he shall forthwith notify the secretary ot
state of the name of such company and the amount of the pay
ment and llie secretarv of state shall audit the amounts pay-
able to each niuniciiiality and the treasurer shall jiay the same.
In ease only a part of the tax due from any such company is
paid, a proportionate part shall be audited and paid to the mu
nicipalities. If a tax due from any sueh company becomes de-
linciuent and is snb.soqnently collected or paid into the state
treasury witli interest thereon, the interest on the amount to be
distributed to mnnicipalitics shall also be distributed to the mu-
nicipalitics in tiie same proportion as herein ])rovided for pay
ment of the tax itscll;."

At present tlicrc is no money in your hands derived from
taxes paid by railroad companies on account of docks or other
terminal projiert ies, i)ut on Novendier first the last lialf of the
railroad taxes for tlu^ year arc due and will probably lie paid-
Yoii inquire if you may auticipale such payment by advancing
to a city some of the money which will be due to it out of the
railroad taxes to be paid the first ot Novembci". Manifestly tliat
cannot be done unless the statutes authorize it, and no statute
has been foniid which does. In fact, tlic statutes arc thought to
forbid any such act.

The language of the statute as quoted makes it perfectly ap
parent, that you have no moneys now due to any city on account
of terminal taxes. If you advance any money on account of
those taxes to a municipality, it would bo in anticijiation of the
time when the law apportions or grants such money to the mu
nicipality. To make the advancement you would have to take
the money fi'om some other fund and the statutes do not permit
the state treasurer to take from Peter to pay Paul. They for
bid the state treasurer to do that.

"It shall be unlawful for any state officer, • • * to au
thorize, direct or aj>prove the diversion, ii.se or expenditure, di
rectly or indirectly, of any funds, mone>' or iirojierty belong-
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ing to,^ or appropriated or set aside by law for a specific iise^
to or for any other purpose or object than that for which the
same has-been or may. be so set apart." Sec. 20.75.

You suggest the possibility of the city's issuing certificates of
indebtedness to the state for the amount so advaueed, the certifi
cates to draw interest at the rate received by the state upon
moneys heretofore invested in United States securities. The ex
ecution of such a plan would be, in effect, a loan of state mon
eys. It is not thought necessary to advise you of the law regu
lating the loaning or investment of state trust funds. You are
<iuite Jaiiiiliar with that subject and know who has authority
to make the loans and the conditions under which they may be
made. That matter is \vithin the jurisdiction of the eominis-
sioners of ])ublic lands. Sec. 25.01. Wifh respect to state
funds other tlnui trust funds, you are advised that all authority-
relative thcrelo is vested in tlie board of deposits, and that such
board is limited to investments in •'interest bearing bonds of
the United States or of this slate." See. 14.67.
Yon are advised that state funds, other than trust funds, may

not be loaned to municipalities, and therefore the idea of loan
ing or advancing money to a city uix)n ils eo'tificates of indebt
edness must be abandoned.

Courts—Actions—TaxalionSuit Taxes—^ca. 2939 requires
payment of suit tax in actions only as defined in sees 2594 to
2596.

September 20, 1920.
riONOKABLK HjsnRY JoHNSON,

state Treasurer.
A question has arisen as to the cases in which a suit tax is

payable, and it is deemed proper at this time to advise you of
the opinion of this department upon that subject.
The question involves the scope of see. 2939, Stats., and in

volves the meaning of the word "action" as used in that sec
tion.

The precise question may be stated thus: Is a suit tax levied
or required to be paid in a special proceeding in a court of rec
ord? The statute provides:
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"111 each action in a court of record having civil jurisdiction
there shall be levied a tax of one dollar which shall be paid to
the clerk at the time of the commencement thei*eof, which tax
on suits in the circuit court shall be paid into the state treasury
and fom a separate fund to be applied to tiie iiayment of sal
aries of tlie circuit judges; * * Sec. 2939.

In the-practice statutes of Wisconsin the word "action" has
an exact and well defined meaning, which is decisive of this
question;

"All fiction is an ordinary proceeding in a court of justice by
which a party prosecutes another party for the enforcement or
pixitcction of a right, the i-edi-ess or prevention of a wrong, or
the punishment of a public offense." Sec. 2595.

"Every other remedy is a special proceeding.'^ See. 2596.

As a matter of practice, it. is believed that the exaction of the
tax of $1.00, under .see. 2930, has been limited to actions, and
has not been extended to special proceedings, and it is the
opinion of this department that the statutes require such prac
tice. I'erhaps tlic disiinetion between actions and special pro
ceedings ha.s been drawn and enforced most frequently when
the question of taxable costs was involved. The decisions of
the supreme court adliere strictly to that statutory di-stinction.
Milwaukee Light. Heal (0 Traction Co. v. Ela- Co., 142 Wis. 424.

See. 2039 occurs in eh. 329, Stats., entitled "Costs and Fees

allowed to Parties in Circuit Court." The sections (2918 and
2920) allowing costs to jiarties in the circuit court made men
tion of actions only. Special proceedings were not therein

named. In Wisconsin Central Ey. Co. v. Kneale, 79 Wis. 89,
96, the distinction between actions and special proceedings was
maintained. The plaintiff liad instituted and was prosecuting

condemnation proceedings in the circuit court and was defeated.
The defendant sought to tax costs. This relief Avas denied, the
court saying, referring to said eh. 129:

"• • * This chapter only aAvards costs to a party to an
action. Is the proceeding by the railroad company to condemn
lands for its use an action within the meaning of said chapter?
Thi.s question has been answered by this court in the negative.
•  * * The statute having omitted to provide for awarding
costs in a proceeding of this kind, the court has no ri^ht to
award them."

28—A. G.
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Again, in In re Guardianship of Welch, 108 Wis. 387, it was
held that the suit was not an action but a "special proceeding"

and that costs could not be awarded against the estate or made
payable out of the estate, under a statute which provided that
"in any action prosecuted or defended by an executor" costs
might be made payable out of the estate, that statute applying
to "actions" only. It was there said, p. 393:

®  * (.'osts arc the creature of statute, cannot be al
lowed in the absence of express statute, and, when such statute
exists, must bo allowed according to its terms."

Tht' opinion goes on to say that .said ch. 129, Stats. 1898, con
trols the question of costs in circuit court and that subsec. 7,

sec. 2918 allows the court, in its discretion, to award costs in
whole or in part "in all equitable actions ajid special proceed
ings." In the same chapter is see. 2932, with a provision as to

payment of costs out ox the estate "in an action prosecuted or
defended bj- an executor," etc. After quoting sees. 2591 and
2596. the opinion proceeds, pp. 393-394:

"* ** * Tlie application for appointment of a guardian is
clearly a special proceeding. The distinction between actions
and si»eeial f)roeeediiigs has, with few exceptions, Ijeen preserved
in the fi'aming of onr statutes; and wlic-n the legislature, in en
acting our jiresenl revision, ex iiidHslria jnade see. 2918 include
special proceedings, and j-ofraincd from so extending see. 2932,
the j>:irpose to distinguish the scope of one from tlie other should
1)0 presumed, and the court slioiild not give to the latter section
an extension wliich ihe legislature withheld from it, but should
aiiply it according to its words to actions only."

The languagti just ("pToted fits the present situation e.xaetly.
The legislature has seen lit to e.xaet a tax of $1.00 at the com-
menr^emeut of actions in courts of reeoi-d. It has said nothing
Oil that score as to special proceedings, and therefore wc arc
hound to conclude that no tax is required in i^pecial proeeed-
iiurs.

ou are Hierefore advised, in the matter of .settlements with

clerks of tlic circuit court, to require the ]iayment of this lax
for actions only, and that no tax is due the state on aecount of
special proceedings.
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Elections— machines must be so constructed that all

ballots may be voted thereon; otlierwise machines cannot be
used.

Voting must be iu (•rdiiiary manner entirely or by machines
entirely; two systems cannot be combined or used in part.

Septembei- 20, 1920.
Jamms Murray,

District AKoruey,
Fond du Lac, Wisconsin.

I cjiiote your letter ol! September 18, 1920;

"The city of Fond du Luc, Wisconsin, desii'es to use voting
maciunes in the -\ovcn!])cr election. It is impossible to put both
iho state and presidential ticket on machines and vote tiiom sep
arately- The, I'oferendum quc.stions can be put on machines and
\-otetl separately.
"Is it legal to use the machines for the .state and county ticket

4ind ihc referendum and use paper ballots for the oresidenlial
ticket ?'■

^'our question is answered in the negative. V Op. Atty. Gen.
058, 703, 739. 752. The Oi)inions just referred to were rendered
August 23, September 20, September 29, and Oetober. 3, 1910.
Three of those opinions wei'o given to the district attorney of
Fond du Lac county and the other to tlie district attorney of
j\ri[waukec conrity. [t was then ruled that voting machines
cannot be used at a presidential election unless the inachices
are so constructed as to permit of voting the jiresidential ticket,
tile official ballot, the referendum ballot, and voting each of
them in the manner prescribed by statute. No change has been
made in the statute .since those opinions were given, and no i*ea-
son is now api^arent for entertaining a contrary opinion. Tlie
maehincs being constvueted .so that' it is not. possible to vote
all of the ballots in the manner pi-ovided by law as to splitting
of tickel.s, the machines may not be \ised at all at the coming
general election.
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KUctioiis—Political J^arhe-s—Noniinations for presidential
electors of party not heretofore participating in elections in this
state, where no petition has been filed prior to September pri
mary, must be made by petition or nomination papers.
Separate nomination paper must be filed on behalf of cacli

elector; statement of party or principle represented at head of
such nomination paper limited to five words.

September 20. 1920.

HONORABLr. W. B. Naylor,

Assisiant ̂ ecrefanj of Slate.

Tlie Fai'moi--Lnbor party, througli its secretary, has rc({ucsted
fi-om you information as to the manner in which such party may

cause the names of its candidates for i>residential electors to be
placed upon the ballot at the coming November election.
You are advised that, under date of July 31, 1912, an opinion-

was rendered by this department, relative to the manner in.
which the electors of tiie Progressive party might be placed-

upon the ballot. It was then said:

"As the new ]>arty has not i)a)'ticii>ated in prior elections in
Wisconsin, they cannot be placed upon the official ballot under
the party ficsigimtion. but must go on as indepcj! lent nominees.
"Sec. 30 of the Stats, a.s amended provides Imw inde]>('iident

or nonpartisan noniinatinns may be made for any office to be
voted for at. any gcnei-al election: that is, by petition. In my
opinion the Presidential electors for the lunv party will liavc to
be placed en the ballot by .such petitions, as pi-ovidcd in said
section." 1 Op. Atty. Gen. 215, 216.

Sec. 30, Stats. 1911, has been renumbered, and now appears
as see. 5.26. Tliis ruling having been made eight years ago.
and the intervening sessions of the legislature having loft the
provisions of tlie statute without change, it seems proper tiiat
the same shonld be and it is hereby adhered to.
In the eoiTospondenee submitted the question is asked:

"Would it be legal under the laws of Wisconsin to place the
names of our presidential and vice-presidential candidates, with
thirteen presidential electors, upon one petition, to be signed by
individuals who have not participated in a primary for presi
dential nominees or electors?"

In answer thereto, attention is called to the language of see.
f>.26, subsec. (2):
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"Except as otherwise provided in suhsection (8) such nomina
tions shall be iinuh' by nomination papers, containing the name
of the candidate, tlu; office for which lie is nominated, his busi-
laess or vocation, residence, post-office address and except as oth
erwise provided liy law the party or principle he repiesents,
any, expressed in not more than five words.

There is nothing contained in subsec. (8), there referred to,
in any wise altering the provisions of this section. Under its
plain terms, this department is of the opinion that thirteen pres
idential electors may not be placed uimn one petition, but, m
order to effect their nomination, thirteen separate sets of nom
ination papers must be employed, the language used being in
the singular throughout.

It will be noted that the section speeifieally provides that such
paper shall state the party or principle represented, "if any,
expressed in not more than five words." Consequently such
nomination paper may contain the language, "Farmer-Labor
party," as the same consists of but two words, or at most three;
or any other combination of party designation with names of
candidates tliat is desired may be submitted and formulated,
provided it is expressed within the limits of five words.

Our law contains no restriction against the signing of such
petition or.nomination papers by those who have participated
in a primary for presidential nominees or electors. The only
Testriction is found is -siihscc. (5), which provides:

"hlacli voter shall sign for hut one candidate for the same of
fice, and shall add Ids i-osidence. post-offieo address and the
date of signing."

If, as is apparent, this results in a somewhat ciimhersome method
of procedure, the answer is that the constitution of the Unilcd
States provides:

"Each state shall appoint, in such manner as the Legislature
thereof may direct, a .Nhimber of Electors, equal to the whole
number of Senators and Representatives to which the State may
"be entitled in the Congress: ^ *." Art. IT, sec. 1.

And the foregoing i.s the only method or manner provided oy
the legislature.

The only other manner provided for placing the names of
presidential electors upon the November ballot is by the route
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Iv

proscribed in see. 5.05, subsec. (C), par. (d), wliich contem
plates the filing of a petition with the secretary of state not less
than ninety days jn ior to the holding of the September primary.
After such September primary, sec. 5.20 provides for the nom
ination of presidential electors by the platform convention.
Such are the only two methods by wliich a now party may find

a place upon the ballot.

Elections—Nominations—Where no name is printed on party
primary ballot for given office, no party nomination is made
unless A'otes therefor equal 10% of party vote at last general
election.

"Wanting that percentage, penson receiving liighest number is
nominated a.s independent candidate.
Where no name was printed on primary ballot he is not nom

inated as independent candidate unless he received, if for
county office, 3% of party vote in county and 3% of party vote
in 1-6 of election pi-ecincts.

September 20, 1920.
M. J. Paul,

Distncl Altorncy,
Berlin. Wisconsin,

You .say that no name was printed on the Demoerafic ballot
but that X 's nanie wa.s written on 73 Democratic ballots
for the office of shei-ifP, and you a.sk:

"Is X entitled to have his name placed on the ticket for
the November election? If he is under what column does his
name appear, Democratic or Independent?"'

He is not entitled to have liis name on the Democratic ballots
at the coming general election. Votes at least equal to 10%
of the party vote east at the last, general election are essential,
to a party nomination at the primary. Subd. (2), see. 5.17.
The Democratic ntmiinee for governor received 917 votes in
Green Lake county at the last general election. Therefore, to
nominate a party candidate on the Democratic ticket in that
county this year required at least 92 votes. It follows that
^  is not the Democratic nominee for sheriff.
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To entitle his name to a place in the Independent column it
was essential that he receive at least 3% of the Democratic votes
east for president hi this county at the 1916 election, and in at
least one-sixth of the precincts of the county. Subd. (3h see.
5.17 and subd. (5), sec. 5.05. That presidential vote was 1,352.
It follows that he must have received at least 41 votes. There
were 18 precincts in Green Lake county. Therforc he mu.st have
received at least ' '̂/h of the Democratic presidential vote of at
least three voting precincts, ^ou have not stated facts suffi
cient to determine whether the 73 votes which he received were
so distributed as to satisfy the last named requirement.

ConiraoLs—Public Offioers—Iligliivay Commission—Ecal Es-
fdlQ—Highway commission has implied authority to purchase
or lease real estate for construction of building to be used in
c<iuipping, storing, re])airing and building motor vehicles given
state liy federal government.

Contracts for such pni-chase or lease should be executed in
name of highway commission.

September 21, 1920.

HONORABLn i\rRULlN IIUI-L,

Secretarif of Stale.
Sec. 20.49, subd. (8), Stats., makes an appixDpriation from the

general fiiiid to the state highway commission:

''Ph-om time to time, sums snfficient to defray the cost of de-
livei-ing into the state, e(juippiiig, storing, repairing and hand
ling motor vehicles ami other equipment, and .supplies and ex
plosives whicli may be give to the state of AViscojisin by the fed
eral government for use in highway construction but not ex
ceeding in total from the genei-al fund one hundred thousand
dollars.'"

Your letter of September 11 calls attention to the fact that the
language of this section clearly eontemplates the necessity of
having some place in which the functions outlined may be dis-
chai'ged. You state that pi-esent quarters at the state fair park
in West Allis are inadequate, and that the highway commission

have asked if they have the power to purchase a site and con
struct a suitable building for their use in carrying out the work

■' i';



Opinions of the Attorney-General

prescribed. You ask, further, in case they do not possess this
power, have they the power to enter into a rental contract for a
building, said contract to cover a period of years.
You arc advised that, in the judgment of this department,

the state highway commission is by necessary implication vested
with authority to arrange for some suitable place in which to
store automobiles so loaned by the federal government, and in
which to make the alterations and repairs that are contemplated.
An opinion rendered by this department on June 23, 1913, II

Gp. Atty. Gen. 6, is quite pertinent. Attention is there called
to the language of sec. 1317m—2, subsec. 1, the phraseology of
which remains unchanged:

"The commission shall have charge of all matters pertaining
to the expenditure of state aid for the improvement of public
roads and bridges in the state, and shall do all tilings necessary
and expedient in the exercise of such .supervision."

Under this wording it was held that the liighway commission
might purchase automobiles for the use of its field men, it being
said, p. 7:

■'It is a familiar rule that, where express jmucr or authority
is granted for tiie aceoinplishment of a particular jiurpose, such
other and further power and authority as may be neec.ssary for
"the accomplishment of the main purpose is implied. The legis
lature has charged the state highway commission with the per
formance of very important duties in very genei-al terms. I
oan discover no legislative intent to define or limit the ■manner
in which it sliall prosecute the work delegated to it."

To the same effect is the language of State v. Hachmann, 207
S. W. 64, 65:

.<# ® ^ It IS also well-settled, if not fundamental, law
that, whenever a duty or power is conferred by statute upon a
public officer, all necessary authority to make siieh jiowers fully
efficacious, or to render the iierl'ormanec of such duties, effectual
is conferred by implication."

The same language and reasoning would be equally applic
able in the pj'csent situation. To the commission is given an ap
propriation of $100,000 to aoconii)Iisii certain objects, and it i.s
entrusted with the duty of doing all tliing.s necessary and ex
pedient in the accomplishment thereof.
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Subsee. 6, see. 131rm—2 contains the further language with
reference to the power of the coniinission:

xhall have necessary authority to perform all
other duties imposed by tlie legislature from time to time."

Thi.s sentence is found in the section which authorizes the com-

inission to receive gifts. The appropriation provided for in see.
20.49, subd. (8), it will be noted, is one of $100,000, to be ex
pended in dealing with supplies

"which may be given to the stale of AVisconsin by the federal
government."

By the plainest implication of law, the commission is invested
with the power and discretion of determining how it shall ex

ercise this power. Upon it is enjoined the duty of accompli.sh-
ing certain results. Inasmuch as there is no express limitation
restricting the commission in its power to the acquisition of
leasehold interests, and inasmucli as it must be perfectly ap

parent. tliat tlie commission will not always be able to lease

lands, so that of necessity it may be constrained to buy, the
question as to whether it shall lease or buy thus resolves itself

into a matter of ])U)'c discretion.

The furtlier question ari.ses as to the proper state officers au
thorized to exercise the power of rental or acquisition. It has
been suggested that, the siiperinlendent of public property might

exercise such power. This view is believed to be incorrect, for
the following reasons:

(."h. 33, which enumerates the powers of the superintendent
of public property, indicates plainly the intention that his ju-
risdictio)! over real estate shall be limited to the capitol build
ing and grounds and the executive residence and grounds. He
is given certain power in the matter of the acquisition of per
sonal property, but his juiwor to lease rooms outside of the capi
tol is specified by subd. (4), sec. 33.03:

o  8 lease suitable rooms elsewhere in the city of

Madison for such officers when rooms for Ihem in the capitol
are not available."

It is in this sense that the language of see. 1317m—1, subsce.
2, is to be construed: ,  --M

.V?
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■'The eoniinissioii shall itiaintain its principal office in the
state eapitol at Madison, and division offices at such other cities
as the necessities of the work demand. The superintendent of
public propoi'ty shall provide suitable rooms for the use of the
commission and such furnishings, inslruments, postage, sta-
lionery, inaj>s, ]>ooks, periodicals, and office supplies as may be
necessary to carry on the work of the commission, and all ex-
pense.s therefor shall be audited and paid as other state expenses
are audited and paid."

ill other words, the superintendent of public property is re
stricted ill his authonty to the rental of such rooms as shall
be of the same kind as those available in the eapitol. His power
is that of renting rooms for office quarters.

This eonelusiim is confirmed by an examination of cli. 32,
ivJative to the power of eminent domain. Sec. 32.02, subd. (1),
:ii specifying the public authorities who shall have the power
•of condemnation, sets forth the following:

'"Any county, town, village, city including villages and cities
incorporated under general or sjiecial acts, school district, the
state board of control, the regents of tiie University of Wiscon
sin, tlie b(jaj-d of regents of normal schixils, or any imblie board
oi' commi.ssion. foi- any lawful purimse."

This includes the .state highway eommission, -and exelvides the
superintendent; of public property.

Obviously, as the section itself .sets forth, the power of con
demnation is given as alternative to the power of acquisition by
gift or pureliaso at an agi'ced price. It is definitely pi-ovided
iliat, in every case wliere the power of ])nrchase exists, the power
of condeinnation Is given. The inference is equally strong that
only those agencies which in express terms are given the power
of condemnation have the power to acquire by imrebase or gift.

You ai'c therefore advised that sites may be purchased and
buildings erected thereon for storing and repairing federal high-
ivay supplies, and that such provision is to be made directly
ill the name of the state highway commission, and through no
other int^ermediarv or officer.
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Criminal Law—Reqiilsitiotis—It is not .eriminal offense for
person to raise his own check.
n ihore are other eircutiislances, such as that the bank on

•which it is drawn eertities the same after it is drawn and before
it is raised, wliich would make it forgery, such facts sliould ap
pear in afiidavit used as basis for warrant.

Rule 4 relating to requisitions requires that evidentiary facts
sliovring prima fade guilt of accused must be shown by affida
vit.

September 24, 1920.

.llONOR-VBLl!: KwANUKL L. IhllLll'l',

Governor.

I have again exainined and return herewith the application
-of tile district attorney for Milwaukee county for a requisition
upon the governor of the state of Illinois for the apprehension
and return to this state of one X . who stands charged in
district court for Milwaukee county with the offense of forgery.

I cannot sec that the allidavit of Mr. Bartelt adds anytliiiig

material to the papers as they were when they were before me
on a former occasion. A person has the same right to raise hid
own clieek that lie has to draw it in the first place. The rais

ing of a cheek by the person who draws it, there being nothing
else to the matter, docs not constitute forgery.
After I had written my former opinion in this matter* the

officer who was here informed mc that this check was in fact

originally drawn for $8.50 and was then certified by the First
National Bank of AVaukegan, tlie iiank upon which it was drawn,
and that after such certification it was raised to $68.50. Tliis,

in my opiniou, would constitute forgery, but there is nothing in
these papers anywhere to show those facts. In my o]iinion those
facts are essential to he shown in the afiidavit that wavS made

as a basis -for securing the warrant. The affidavit and warrant
in their present form are, in my opinion, fatally defective.

I again call your attention to rule 4 of the rules of the execu
tive office, which provides:

"The facts and circumstances constituting the offense charge»l
must appear by affidavit and must be .sufficient to establi.sh pri-
tnn facie evidence of guilt against, the party accused."

Tliis department has repeatedly held that this requires an af
fidavit of the evidentiary facts and that a mere repetition of the

* Not published.
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statements containec] in the affidavit made for the purpose of se
curing the warrant is not a compliance with this rule. This,
rule has not been complied with in this instance.
For the reasons stated I cannot approve this application iiL

its present form.

Minors—Fnhlic Officers—Deputy Sheriff—Minor, whether
male or female, may be appointed and act as deputy sheriff.

September 27, 1920-

Albert \V. Grady,

District Attorney,

Port Washington, Wisconsin.

In your letter of September 22 you inquire whether a person-
under the age of twenty-one years may be appointed and serve
as deputy sheriff, and also whether it would make any difference
under the present law whether the party be male or female.

It is laid down as a general rule that, in the absence of stat
ute, any person is competent to act as the deputy of a sheriff or
constable. 25 Am. & Eng. Encye. of Law (2d ed.) 675.

See. 59.21 of our statutes contains the following:

"Within ten days after entering upon the duties of his oflSce
the sheriff slmll ajipoint some i)ropcr per.son, resident of his
county, undershcriff, and shall within such time appoint deputy
sheriffs for Jiis county as follows: [then it provides the locations,
in which deputies should be appointed]."'

And sec. 59.22 reads:

"Except as jirovidcd otherwise in •suliscction (3), flic sheriff
shall be responsible for every default or misconduct in office of
his undershoriff. jailer and deputies during the term of his of
fice, and ai'lcr the doalli, resignation or removal from office off
such sheriff as well as before * *

In subscc. (2) provision is made authorizing the sheriff to re
quire his deputies to give bonds to him for the faithful i)erform-
anee of their duties,

I find no provision in our statnles which in aiiy way limits:
the appointment of deputy sheriffs to persons above twenty-one-
years of age.
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tu 9 Am. & Eug. Kucyc. of Law (2d ed.) 374, we find the
following:

"Where there is no statute prescribing the qualifications of a
deputy, the principal has authority as a general rule to appoint
whomsoever he pleases, provided the duties of the deputy are
purely ministerial.

••Tlius it has been held that, in the absence of statute restrict
ing a sherift' or county clerk as to whom he shall appoint as
deputy, the appointment of a minor will be valid." Citing
Jamesville, etc., B. Co. v. Fisher, 109 N. C. 1; State- v. Toland,
36 S. 0. 515; Ilarkreader v. State, 35 Tex. Grim. Rep. 243.

It has also been held that a minor may act as a special deputy
sheritT. Moore v. Craves, 3 N. H. 408; State v. Toland, 36 S.
C. 515; V. Scward, 22 Vt. 176.

The same reasoning applies to women. In 9 Am. & Eng.
Eneyc. of Law (2d ed.) 374. wc find that in the same way it has
becji lield that, in tiie absence of statute, a woman may be ap

pointed deputy county clerk, and the case of Wilson v. Newton,
87 Mid). 493, is cited as authority.

Under tlie.se authorities, I am persuaded that a minor, whether

a male oi- female, may be appointed and act as deputy sliei-iif
in this state.

Indigent, Insane, etc.—Feeble-minded—Provision for reexam-
Inntion of person eonimitted to home for feeble-minded wa.s re

pealed and not reenacted in some other section.

September 27, 1920.
OrRIK 11. L.MiR.VBEE,

District Altorneii,

Chippcwa Falls, Wisconsin.
In your communication of September 9 you refer mc to ch.

85, laws of 1919, which, referi'ing to the home for the feeble
minded, pi'ovides:

"The boai'd of control sliall make all nocessai-y regulations to
govern the tempoi-ary or final disdiai'ge of all inmates in said
homes."
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You state that said ch. 85 also repeals sec 573J, Stats. 1917^
which ill substance provided that all provisions relating to the
exaininatioii and coiiiiiiitiiient of such insane persons shall, so
far as applicable, apply to persons whom it is sought to coimnit
to the home for the feeble-minded. Heretofore sec. 573/, Stats.
1917, was construed by the coiuity courts to make sec. 51.11,.
Stats, (sec. 587, Stats. 1917), the provisions for recxaminatioa
of persons adjudged insane, applicable to feeble-minded pa
tients. You .'^late that besides the recxamination statute, so-
called, thcne is the habeas corpus statute, sec. 3-407, subd. (2),
which gives all persons who were confined in any hospital or
a.sylum as insane patients, the right to test their insanity by
habeas corpus. You inquire whether a patient can still have a.
recxamination to test whether lie is feeble-iiiijidcd or not, or

whether he still has his right to proceed under the habeas cor
pus statute. You state that it Avould appear to you that the at
tempt to confine this power to the board of control is an invalid
legislative enactment.
I have examined the statute (•arefully and also consulted the

newly aj>poin1ed revisor, and from the records in the office it
would seem that it was intended to repeal sec. 573Z, but the re-
visor's note states that its provisions were practically taken care

of by .sec. 51.11. A reference to this section reveals the fact that
it- applies only to the recxamination of insane persons and does
not in any way include tlmse committed to the home for the
feeble-minded. It would thoixiforc seem that there was an over

sight in not reenacting the provi.sions of .sec. 573/ in some other
form or incorporating it into some other .section of statute. As

the law now stands, I know of no way in which a i;eheai'ing can

be liad except liy application to the board of control, who have

the right to discharge an inmate either temporaidly or finally.

Concerning the discharge by writ of habeas corpus, neither
see. 3407 nor any other section seems to authorize such pixiceed-
ing for inmates of the home for the feeble-minded, but that may

not be decisive of the question, as it is a general rule that

''TJic state courts of general original jurisdiction are common-
law courts of record, and, therefore, iiave jurisdiction to issue
writs of habeas eoinius iudc)iendent]y of any statntory authori
zation. • * 15 Am. & Eng. Knevc. of Law (2d o<l.)
145.

t  _
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I shall call the reviser's attention to the effect of the provi
sions of ch. 85, laws of 1919, with reference to the reexamina-
tion of persons coinniittcd to tlie home for the feeble-minded,

so that he may call the legislature's attention to it.

Corporal ions—Dctcclive Af/encics—Incense to act as detoe-
tive may be revoked by .secretary of state.

After such revocation former holder of license may not act as

deleerivc.

Person directly injured by willful or malicious act of such
licensed person may sue on bond and recover.

September 27, 1920.
Honorable Wilija^i I>. Naalor,

Assistani Secrelary of Stale.

In your eommunicntion of September 23 you direct my at
tention to ch. 444, laws of 1919, and you state that under its
provisions the Pioneer Betoetive Bureau of Minneapolis was
duly licensed as a detective agency in this state; that this cor
poration was also ]-equired to procure a permit as a foreign cor

poration to do business in this state, and it was required to
furnish a bond, as required by ch. 444, laws of 1919. You stale

further that recently a duly verified complaint was filed against
said corporation, making certain charges against it and request
ing that its license be revoked; that you haye had a hearing

on ihe question and the defendant gave evidence, by its attor
ney and its auditor; that you are now ready to decide the ques
tion, but before doing .so you desire my opinion as to whether
or not you have authority to revoke the license of this defend

ant for sufficient cause shown.

Subsee. 4, see. 1636—12?n, as created by said eh. 444, contains
the following:

"The license granted pursuant to this section .shall be for the
period of five > ears from the date of issue but may be revoked
at any time bv the seeretarv of state, for oau.se shown."

Your question must, therefore, be answered in the affirma
tive.
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You also desire my opinion as to the eft'ect of such revoca
tion on the existing contracts held by various subscribers in this
state, amounting, as you arc told, to about GOO people. You in
quire whether the defendant company will be permitted to con
tinue its service to these holders of their written contracts re

gardless of any revocation, or whether such revocation, if made,
entirolv terminates its business in this state as a detective

agency.

Subsqe. 1, sec. 163G—12»j, as contained in said eh. 444, Laws
1919, provides as follows:

"No person, copartnership, or corporation shall act as a pri
vate detective for hire or i-cward or engage in the business of
private detective foi' hire or reward, or advertise such business
to be tluit of private detective or that of. conducting a detective
agency, without having first obtai3ied a license so to do, as here
inafter provided, from the secretary of state of the state of Wis
consin."

It is only the license that authorizes the company to operate
as a detective agency. After the license is revoked the com
pany no longer has a license, and is therefore not authorized to
continue its operation.

You also inquire as to what the rights of the contract holders
may be as to the defendant's bond for iis2,000 now on file in your
office. In subsee. 3 of this section, there is the following provi
sion :

*  Sucli license shall not: be issued by the secretary
of state, unless there is executed, delivered and filed in his office
a bond by .such appbcaiit or .applicants, with two snr dms. free
holders of the state, in the sum of two thousand dollars, condi
tioned tliat such applicant or applicaitts will fai^bf'dlv and
honestly act as private detective or dctec^-ives or faithfvilly and
honestlv conduct the business of private detectives njid the l)usi-
ne.ss of detective a.Teney. which bond, as to its form, manner of
execution and snffieieney of the sureties omst be approved by
said secretary of stale, ftneb bond shall be taken in the name
of the «tato of Wisconsin, and any 3>ei*son in.iurod by tlie willful,
malicious or wrongful act of the licensee may bring an action
on said bond in his own nn'ne to roenver d'T-'>a'*''s .suffei'od by
reason of such willful, malicious or wrongful act."

This provision is specific, and any person injured by the will

ful, malicious or wrongful act of the licensee may recover on
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the bond. Any private person wlio has a contract with said
eorporation and is injured by the willful, malicious or wrongful
acts of the licensee is therefore entitled to recover. As forfei

tures are not, however, favoi'ed in the law, I doubt very much
whether a person who has a contract'with such company, luiless
he is directly injured by the willful, malicious or wrongful acts
of the licensee, can recover damages under the bond.

Contracts—University—Statutes providing for creation of
Wisconsin state general hospital do not contemplate that in ad
vance of construction of such hospital patients should be ac- ,

cepted by university and rental arrangements made for their

cai'c by other hospitals.

September 27, 1920.
ilONOKABLl:: E. L. FhiLIPP,

Governor.

Ko(iucsts for admission to the Wisconsin State General Hos

pital have become so numerous that it is impossible to accom

modate all of the applicants in the Bradley Memorial Hospital,
and the question presented to you by Dr. J. S. Evans and by
you forwarded to this department, is whether, under these cir

cumstances, the board of regents of the university is authorized

to rent space in other hospitals for the treatment of these state
eases, providing the cost of rental does not exceed the per diem

chai'gc made to the state for the care of such patients iu the
university hospitals. ^
You are advised that, under the circumstances detailed, the

board of regents has no authority to make the arrangements eon- .
teraplated.

This conclusion is based upon an examination of the follow
ing statutory provisions:

First of all, sec. 36.03 provides:

"The board of regents • ® • shall po.ssess all the powers
necessary or convenient to accomplish the objects and perform
the duties prescribed by law, * • »."-

Oh, 17, laws of 1920 (special session), which relates

"to the treatment of county and state patients in the State of

2D—A. G.
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Wisconsin General Hospital," and provides "payment therefor
by the several counties,"

was approved June 3, 1920, and contains the provision that it
should take effect upon July 1, 1920. Sees. 1417a—1, 1417a—2,
Stats., and the succeeding sections, create the duty to care for
a specified class of individuals, and provide the manner of pay
ment therefor.

Ch. 30. laws of 1920, establislies the State of Wisconsin Gen
eral Hospital, and subsec. (2), sec. 36.31, thereby created, makes
the university infinnary and the Bradley Memorial Hospital a
part of said hospital.
If the foregoing provisions stood alone, eou.strued as the acts

must bo, together, there would be no doubt but what the board
of regents po8ses.sed the power to make the arrangements eon-
templated. But, it will be noted that sec. 1417a—4 })rovides, in
the course of the procedure outlined:

*  * Upon the entry of the order of the court al)pl•o^^-
ing said application, he shall comnninicato with the superin
tendent of the State of Wisconsin General Hospital and asccr-
lain whether or not the applicant can be i-cceived as a patient.
]f the State of Wisconsin General Hospital can receive such ap
plicant, the court shall thereupon certify his approval of such
application to said hospital, and to the chaii-mau of the county
board."

And again, sec. 1417a—6, in outlining the procedure, pro
vides:

®  It shall be the duty of the board of regents to lu-
vestigatd! appications made for such treatment under tliis sec
tion and, if satisfied of the truth of the allegations made, and
of the necessity for treatment, shall admit such patient when
ever there is room in said hospital."

These provisions would exclude the possibility that the legis
lature contemplated that patients might be admitted when there
was no room.

It is likewise a general rule of law that no money can he taken
from the state treasury except pursuant to legislative appropria
tion. Sec. 20.41, subsec. (10), found in ch. 30, makes appro
priations for the purposes therein specified, for the construc
tion of a nurses' home, for equipping and furnishing a hospital
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biiildiug, while see. 5 of tliat act creates sec. 20.41, subsee. (10),
par. (a), which provides:

"All moneys collected or received by each and every person
for or on account of the State of Wisconsin General Hospital,
University Clinic for clinic, disi)eusary, infirmary or hospital
fees, shall be paid, within one week after receipt, into the uni
versity fund income, and are appropriated thcrcform as a re
volving appropriation, to be used for the payment of operating
expenses in connection with the State of Wisconsiii General
Hospital.''

Jt is not believed that, under the most liberal rule of construc
tion, payment to an outside hospital could be construed as an
operating expense in connection with the State of Wisconsin

General Hospital, especially when the language is eonstimed in
connection witli the provisions already noted, which Indicate a
policy to admit to the hospital "whenever there is room in said
hospital."
In conclusion, it is suggested that no reason is apparent why,

in ease othei- hc^pitals are willing to accept such patients, they

may not make their own individual arrangements, or why of
ficials of the Wisconsin State General Hospital may not as an
act of courtesy recommend such patients and provide for their
reception. The present ruling is confined in its application to
the specific proposition that the statutes, as now drawn, do not
confer upon the university authorities the power to enter into
binding contracts for tlie care of patients in outside hospitals,
in cases whei'e the university itself is not able to provide suffi
cient facilities.

Bonds—Buhlic Officers—Assistant secretary of state and as
sistant state treasurer arc officers and their bonds official bonds

withiii meaning of statute providing for payment of premiums
on such bonds by state.

September 28, 1920.

Honorable Merlin Hull,

Secretary of State.
Sec. 14.25 provides:

"The secretary of state may appoint, in writing, an assistant
.secretary of state who may perform and execute any of the du-
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tics ot the sceretaiy of state, except as cunmiissioiicr of the pub
lic lauds and as au'ditoi-. The assistant secretary shall take and
subscribe the oath of olhce prescribed by the constitution and
shall give bond to the secretary of slate, in such suni and with
such conditions as the said secretary prescribes, conditioned for
the faithful disclmrgc of his duties. Such oath shall be filed'
and preserved in the executive office."

Sec. 14.41 provides:

"The treasurer may ai)point, in writing, an assistant state
treasurer who may perform and execute any of the duties of the
treasurer, cxcejit as commissioner of the-public lands. The as
sistant treasurer shall take and subscribe the oath of office pre
scribed by the constitution and sliall give bond to the treasurer,
in such sum and with such conditions as the ti'casurcr prescribes,
conditioned for the faithful discharge of liis duties. The path
of the assistant treasurer and the certificate of his appointment
shall be filed and preserved in the office of the secretary of
state." , " •

See. lf)G6—38 provides:

"The state, any county, town, village, city or school district
may pay the cost of any official bond furnished by an officer
thereof, pursuant to law or any rules or regulations requiring
the same, if said officer shall furnish a bond with a surety com
pany or companies aiithorized 1o do business in tliis state, said
cost not to exceed one-fourth of one per cent per annum on the
amount of .said bond or obligation by said surety executed. The
co.st of any such bond to the state shall be charged to the ap
propriation for the state officer, department, board, comimssion
or other body, the officer of which is I'cquired to furnish the
bond."

The opinion of tliis department is that a bond given by the
assistant secretary of state, pursuant to the provisions of sec.
14.25, is an. "official bond furnished by an officer," and that the
same is true of the bond to be given by the assistant state treas
urer.

The whole subject is covered so fully by the reasoning of the
appellate court of Indiana, in the case of Southern Surety Co.
V. Kinncy, 127 N. E. 575, that the language of the court in that
opinion i.s adopted. It follow's, p. 578-579:

"Thus we have a case where a "public official gives a bond re
quired of him by his superior, in pursuance of a statute,in that
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regard, and in which bund the omcuil capacity ul' Kuch umcor h
expressly recognized, and an obligation is assumed to make good
losses sustained by reason of his fraud or dishonesty in eonnec-
tioii witli his office. It has been held that a bond, taken in pur
suance of a public statute, fails under the description ot an of
ficial bond. Faurote v. State (1S86) 110 Ind. -463 11 A. h.
472; Hart v. State (1889) 120 Ind. S3, 21 N. h. 24 A. h.
131; Herod v. State (1890) 15 Ind. App. 648, 43 N. E. 144, 44
N. E. 378. Or, as sometimes stated, a bond taken pursuant to
the rcquii'cmcnt of a statute is an official bond. United States,
etc., Co. V. Poetkcr (1913) 180 Ind. 255, 102 N. E. 372, L. R.
A. 1917B, 984. The bond in suit was evidently given in pur
suance of said section 9478, and ihercfore is an officnd bond
within the meaning of the first definition given. But if it be
held that a bond, to be an official bond, must not, only be given
in pursuance of a statute, but must be given because of a re
quirement thereof, still tlie bond in question would neverthe
less be an official bond, since tlie sTatiite at least gave appellee
the right to require the bond, and, when so required, it in ef
fect became the fcquircmcnt of the statute. To iioUl that a
bond,'to be an official bond, mu.st be given in pursuance of a
mandatory rather than a iierinissivc sliitiitc, would be to make
a di.stinction not warranted by any sufficient reason. Hie bn-
prcme ("ourt of California in the coui-so of an opinion involv
ing the liond of a deputy treasurer, given in pursuance of a

. permissive statute, said, 'Every bond demanded of and given
by a deputy for the faithful disciiarge' of his official duties is
an official bond.' Hubert v. Mciiclheim, 64 Cal. 213, 30 P^e.
633. The same statement is found in 22 R. C. L. p. 587.
■\Ieehem in his work on Public Otficers, at page 170, makes the

•  following statement with reference to the bonds of deputies:
'Statues which expressly authorize officers to appoint deiiuties
usually permit or I'cquire the taking of bonds from them, and
prescribe their terms and conditions. Bonds taken under such
statutes would be subject to the same considerations which apply
to other official bonds.' "

A eontraiy opinion of this department, heretofore rendered
under date of December 14, 1916 (V Op. Atty. Gen. 899), is ex-

■  prcssly overruled and withdrawn. The opinion rendered under
date of August 13, 1918 (VII Op. Atty. Gen. 452), which is
deemed inconsistent with the earlier opinion cited, is adhered to.

';y>.
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Imligent, Insane, elc.—Minors—Indigent or dependent non
resident child may be adopted by qualified parties residing in
this state.

September 29, 1920.

UoAKu 01' Control.

A child confined in the Chicago Industrial Home for Chil
dren, who has never been a resident of this state and whose rela
tives have never resided in this state, is now sought to be
adopted by two residents of AVisconsin. Your letter of Sep
tember 28 presents the question whether this child may be le
gally brought into La Fayette county, and an order for her
adoption issued by the county judge of that county. A'oii also

inquire whether such order can be legally issued without the
consent of the parents or parent.

A'ou arc advised that, in the judgment of this department,
there is nothing to prevent an inhabitant of this state from

adopting a child located without the state. As has been fre

quently ruled, the right of adoption is a purely statutory one.
Tlic law of adopter's domicile controls. Our statute, see. 4021,
ill general terms confers the right of adoption npon "any in
habitant of .this state." Nothing is said as to the residence of
tlie cliikl.

This department, in an opinion rendered July 12, 1917, ruled
that a dependent child might be committed to the state school
for dependent children, though a nonresident, it being said in
the body of the opinion:

*■ There is nothing in the provisions of the statute concerning
dependent cliiich'cn which requires their residence in this state
in order to lie committed to the state school for dependent chil
dren." Vr Op. Atty. Gen. 500.

The same i-casoning is applicable here. The statute which
you have in mind as preventing the bringing of such child or
children into the state is sec. 49.06. This provides:

■"Any jicrson who shall bring or remove or cause to bo brouglit
or removed any poor person from any place without this state
into any municipality within it, with intent to make such mu
nicipality chargeable with his support, shall forfeit fifty dol-
lai'S:
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This question of intent to make the municipality chargeable
is necessarily wholly absent in the case of adoption. Sec. 4023
expressly requires that the court must find

'Mhat the petitionei's arc of sufficient ability to bring up and
furnish suitable nurture and education for the child.

The question of possible dependence is therefore automatically
eliminated. „

See 4022 contains full provision as to the manner oi consent
where parents have abandoned their child, it being provided
that such consent may be given by the guardian or by some suit
able person to be appointed by the court.
The county iudge is donbtle.ss familiar with all of these pro

visions.

Appropriations and, Expcn4iUtres--CharitahU and Penal In^
stitutions—Jlumane Socielif—CowAy, city or village may ap
propriate money, either to local humane society or to branch of
Wisconsin liuinane society, pixivldcd such appropriation does
not exceed statutory limits.

September 29, 1920.

A. B. Frederick,
iSfafe Humane Officer,

Sparta, Wisconsin.
Sec. 58.07, subd. (5) provides:

"Any county, city, or village may appropriate for the main-
Tenanee and support of such societies in the prosecution within
their respective boundaries of the work for which they are or
ganized any sum of money deemed needful; but the aggregate
of all such "appropriations in any county shall nut exceed twelve
hundred dollars in any one year. Bach eoiinty may, in addi
tion thereto, appropriate and pay to one authorized and active
agent of anv such society such salary as the county hoard may
fix."

Under this provision, it is deemed immaterial whether the hu
mane society in question is incorporated as a county humane so
ciety, or incorporated as a branch of the Wisconsin humane so-
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ciety. So far as the statute indicates, it is entirely possible
that there nmy be both in a county.
In such case, the limitation of $1,200 a year for all appropria

tions would apply, and it might be distributed between a purely
local society or a branch of the general organization.

Goniracts—Pithlic Officers—Uigliiuay Commissim—Tieal Es
tate—Option contract agreeing to make conveyance of lauds to
state should be signed by witnesses and acknowledged; should
be executed by highway commission through its proper officers,
not by state highway engineer.

September 29, 1920.
Highway Commission.

A form of lease and option submitted by you is signed by all

ol: the parties entering into tlte lease. Three of the lessors, how-
over, have not aeknoAvlcdged such instrument, nor have their

signatures been witnessed. Under these eircuinstances, you
raise the question as to the necessity of procuring witnesses to
these three signatures, and causing their execution of the in
strument in (luestion to be acknowledged.
You are advised that this is purely a question of policy; that,

so far as the lease is concerned, if the lessee actually enters into
possession, the same would constitute actual notice to all the

world of the pos.scssion of some right with reference to the
pi-emises. The option feature of the instrument, however, is
controlled by certain .statutory provisions.

Sec. 2238 provides;

"Every bond or contract for the sale or purchase of lands or
concerning any interest in lands, made in writing, under seal,
attested by two witnesses and aekowledgcd, may be recorded in
the office of the register of deeds of the county where the lands
lie."

Sec. 2241 provides:

"Every conveyance of real estate witliin this state hereafter
made (except patents issued by the United States or this state,
or by the proper officers of either) which shall nol be rccoi ded
as provided by law shall be void as against any subsequent pur
chaser in good faith and for a valuable consideration of the
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same real estate or auy portion thereof wiiose conveyaiioc shall
first be duly recorded."

Sec. 2242 provides:

"The ter]ii 'conveyance,' as used in this chapter, shall he eoii-
struT'd to embrace every instrunieJit iu vvitiui? by which any
estate or interest iu real estate is created, aliened, mortgaged
or assiyiied or In- which the title to any real estate may be ef
fected in law or equity, except wills aiid leases for a terjn not
exceeding tliree years; and the term 'purchaser,' as so used,
shall be construed to embrace every person to whom any estate
or interest in real estate sliall be conveyed for a valuable eon-
sidoratiou and also every assignee of a mortgage or lease or
other conditional estate."

The net result of these three sections would, in the judgment r /'S
of this department, render this option ineffectual as to the pur
chasers of the undivided interests of one or all of these three

parties, prior to the election of the state to exercise its option,
as against any subsequent purchaser in good faith of their in

terest-. As business is practieallj'" transacted, it is of coui*sc ex
tremely unlikely tluit in ease the option were recorded with the
acknowledgments as they stand, any purchaser could be found
who would make*aii investment in good faith in the property in
question, without knowledge of the lease outstanding. The.

soundei' practice, however, is to procure witnesses to the three
signatures, and to liave the execution of the instrument ac- .
ktiowledged.

iVn examination of the iiislrument suggesls anotlier considera
tion as to which you do not invite attention. The lease in ques
tion is executed on behalf of the state of Wisconsin by A. R.
Hirst, slate highway engineer. Without going into any qnes-
tion of estoppel that may subsequently arise, or any question of
ratification of his acts in this respect, it is the judgment of this
department that such lease or contract should be entered into

by the highway commission, and not by the state highway en- .
gineer. - .:v|

See. I3177H—2, referred to in the opinion of this department
to the secretary of state under date of September 21, 1920,*
provides:

" Page 439 of this volume.
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••The commission « * * shall do all things necessary and
expedient in the cxci'cise of such supci'vision.'"

Subsec. G provides tliat the commission

•'shall have necessary authority to perform all other duties
imposed by the legislature from time to time."

See. 1312 bears out and confirms this conclusion. It is there
provided:

®  The Wisconsin highway commission is hereby aii-
tliorized to enter into all contracts and agreements *

By plain implication, the highway commission, through its
chairman and .secretary, are tiie proper parties for the execu
tion of the prc.sent contract.

Jndiuns--Live Stock—Tubcrculm Tests—Indians living on
reservation may join with white citizens in petition for creation
of testing area under law for control of bovine tubei'culosis; cat
tle of such Indians may be slaughtered and paid for in accord
ance with law.

It is doubtful whether Indians who do not sign such petition
may be compelled to surrender theii- cattle for slaughter.

September 30, 1920.

Dr. 0. H. EhiASON,

Slafe Vetcri)iarian.

Sec. 20.60, subd. (7), Stats., provides that wlienever a peti
tion is filed with the department of agriculture, signed by not
less than one-half of the resident farmers and cattle owners of

any area, which area shall be described in the petition, i-equest-
ing that the cattle in that area be tested for bovine tuberculosis,
the department is authorized to do so. See. 20.60, subd. (2),
prescribe.s the indemnity to be paid for cattle slaughtered on ac
count of being infected with tuberculosis.
The question presented by your letter of September 29 is

wliethcr cattle owned by Indians living on reservations con
trolled ])y the federal government come under the same rcgnla-
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tion as cattle owned by citizens off the reservation; and like
wise, whether the Indians can join in the petition for the area
test and liave their cattle tested, the same as the other farm
ers; and whether, in case infected cattle are found, payment
shall be made therefor, the same as in other cases.
You are advised that, as disclosed by the opinions of this de- \

partment, the exact limits of the jurisdiction of the state and
federal government with respect to Indians has been the subject
of considerable discussion. The courts of the state have uni

formly asserted full and complete jurisdiction in tlic matter of
the commission of crimes upon sucli reservations, Avhile the fed
eral courts have disputed the scope of such jurisdiction. The
opinions of tlie department, have drawn a distinction between
Indians who were still wards of the government, and those who

were not.

Without extended citation of authority, it would seem clear

lliat Indians so residing upon government reservations might
join in a petition for the creation of a testing area, and that

such Indians as signed such petition would be bound thereby,
and in case their cattle were tested and reacted to tuberculosis,
having voluntarily submitted to the police regulation of the

state, they Avould be bound thereby, and the state would be au
thorized to pay the same compensation as in other cases.
A different question is presented, however, as to those Indians

who did not sign the petition, and in accordance with prior rul
ings of this department, it may well be doubted whether they
could be compelled to submit their cattle to the tubcrculiue lest
and to slaughter the same in case they reacted. In so far as
sales of such cattle were sought to be made, it is believed that
they would come under the same ruling that is applicable to
the sales of cattle by other citizens.
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Bridges and Highways—Contracts—When contract so pro
vides completed portions of highway work may be paid for
without avoiding bond given under 3327a.

September ,30, 1920.

Highway Commission.

Sees. 43 and 58 of the regular' specifications for road worlc
contain the following provision:

"Nothing in this section shall prevent the Conunission from
accepting a section or sections of the road as completed aud
from nialdng final acceptance and final payment on the same if
the Commission so desircis."

You desire to know if that provision in said specifications and

the acceptance of any completed portion of the highway work
thereunder would have the effect of avoiding the bond required
by sec. 3327a, Stats.

You arc advised that the presence of the quoted provision in
the spccificatioirs and action thereunder would -not have that

effect. Said provision and such action would have no effect

upon the bonds whatever. Sec. 3327a requires contractors to
fni'nish bonds for the kinds of work therein mentioned, which
lionds arc for the dual purpose of protecting the state or other
subdivision thereof, a party to the contract, and also for the
pi'oteetion of every person who performs labor or furnishes ma
terial in or about the work contracted to be done. The con-

Iractor and the .surety or sureties on the bond specifically agree
lhat the bond is given to insure the performance of the win-k
iicf'ording to the terms of the contract. Tlic specifications form

l>art of the contract and the execution of the bond is.a conscjit

thereto, aud no obligee can raise any objection because tlic terms
of the contract have been complied with. The statute even
guards against releasing the signers of the bond in the event,
that the contract is changed.

"ft * ft 2Sio a.ssignmcnt, modification or change of the con

tract. or change in llic work covered thereby, nor any e.Ktension
of time for the completion of the contract shall I'elease the sure
ties on said bond." Sec. 3327a.

It would seem plain, therefore, that even though the specifi
cations did not have in them the provisions before quoted, you
would be at liberty to accept portions of the work and make

paymcnls in advance of the time and in disregai-d of Ibe terms
for payment cxpres.sed in the contract.
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Individual who receives at primary in excess of
3% of total party vote at last general election is entitled to
place upon ballot at regular election as independent candidate,
regardless of distribution of vote.

October 3, 1920.

Honorable Merlin Hull,

Secretary of State.

Your letter of September 30, 1920, details a situation where
in a senatorial district a number of votes has been written upon
the primary ballot, which exceed three per cent of the party
votes cast in such senatorial district. The distribution of such
votes, however, does not agree with the distribution of votes
I'cquired by sec. 5.05, subd. (G), par. (c), in the case of signatures
to nomination papei"s. You inquire whether in such a situation
the party whose name has thus been written upon the ballots
is entitled to a place upon the ballot at the general election as
an independent candidate.

This department recognizes the possibility of difference of
opinion as to the construction of these seetioms. The rule, how
ever, is weU settled that election laws are to be liberally con
strued, in order, if possible, to enable the voters to express a

, choice. It will be noted that sec. 5.17, subd. (3), restricts the
(lualification to the receipt

"at such primary election" of "a number of votes not less than
the number of signers required by sections 5.05 and 5.07."

It will thus be seen that the requirement that such voters shall
be distributed in like manner as the signers to nomination
papers is wholly wanting. The only, provision is that the num
ber of signatures shall exceed the specified minimum.

This rule would be equally applicable to the case of the as
sembly district to which you refer.
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Mortgages, Deeds, etc.—Escheated Estates—^When person
died intestate between Get. 12, 1864, and some time in 1868,
leaving widow but no kindred, entire estate descended to widow.

Real estate did not escheat to state.

October 1, 1920.
Honorable Matt Lampert, Acting Chief Clerk,

Commissioners of Public Lands.
I have your letter of October 24, wherein yon state that at a

meeting of the conimissionei's of public lands held on October

18 the contents of letters from H. W. Goodwin, Esii., attorney
at law, at Hartland, Wisconsin, relative to the estate of John
Pople, were presented and you were instriieted to refer said
letters to me for consideration and for an opinion.

According to the letters of H. W. Goodwin, one John Pople
died some time between October 12, 1864, and the date of the
publication of the statutes of 1868, and he died seized of the
lands described in the letter dated September 4, 1920. He left
surviving his widow, Clara Pople, who was afterwards twice
married, her name appearing in the records first as Clara Good

win and later as Clara Reid. Said John Pople left no is.sue and
no other known relatives, so far as could be ascertained, and
no one ever appeared to claim the property.
Clara Reid, nee Clara Goodwin, nee Clara Pople, died a num

ber of years ago, and her brother, a nonresident, for a number
of years has had an agent looking after said parcel of land, and
tliis agent has continued to pay the taxes on the tract in question
and has had the use of it. It further appears that in November,
1898, the widow executed a warranty deed of this land in fee
simple to Eunice N. Davison, then living at Hartland but long
since gone, and .so far as Mr. Goodwin can learn, this grantee
never took possession nor exercised any control over the
property. The premises in question are partly under cultiva
tion and there are no buildings thereon.
According to Mr. Goodwin's understanding of the law, the

widow, at John Pople's death, took only a life estate in said
premises, and tliere being no otlier heirs, at her deadi tlie laud
escheated to the state. Mr. Goodwin has a client who desires to

purchase the land from the state if it can be done.

In a letter dated September 9, 1920, Mr. Goodwin makes the
following obseiwation: namely,
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■•Under the revised statutes of 1858, which were not amended
in this particular uutil 1868 and were m force, at the date otthe death of John Pople, his widow was not '"A^'flefault ofonly a life estate in the property m ciuestion, and m d"™' f
anv heirs the real estate left by hini, upon the death of hiswiLw, escheated to the state. The present inhentance law does
not govern, but tlio law in force when he died.

Ch XCII. Rev. Stats. 1858, relates to the title of real
property by descent. Snbsees. 2 and 3 of see. 1 thereof road as
follows:

''2 / If he [any person] shall leave no issue, his estate shalldescend to his "W io V during her natural lifetime, and after her
to his father; and if he shall leave no issue or widow,

tiis estate sliall descend to his father.
"3 If he shall leave no issue nor father, his estate shalldescend to his widow during her natural life, and after her

deeease in eciual shares to his brothers and sisters, and to the
children of anv deceased brother or sister, wiTakeSion: provided, that if he shall leave,a mother,.she shall take
an equal share with his brothers and sisters.

Ch. 61, laws of 1888, amended subsec. 2 above quoted, so as
to read as follows:

"If he shall leave no issue, his estate, real and personal, shall
descend to his widow: and if he shall leave no issue or widov,
his estate shall descend to his father.

The conelusion of Mr. Gooclwin as to the rights of Clara Pople
iu the real estate ot John Pople was correct, basing the snmo
upon the subsection above quoted. There .s, however, another
subsection which I think, under the facts stated,
widow to the fee in said lands. Subsec. 0 of said section leads
as follows:

"If the intestate shall leave a widow, and no kindred, his es
tate shall descend to such widow.

Subsec. 10 of said seclic>n reads as follows:
"If the intestate shall leave no widow nor kindred, hiv. estateshall eseheafto the people of this state for the use of the primary

school fund."

Upon the above statement of the facts and the quotations
from the law of 1858, it is my opinion that the state has no
interest in the lands in question. If John Pople had no kindred
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living at the time of his decease, his widow, under subsec. 9,
became his sole heir, and her heirs or her grantee have the legal
title thereto.

Elections—Ecdlois—Election ofBcials are rofiuired to provide
ballots of color prescribed by statute.
Failure to do so will not invalidate election or cause rejection

of ballots because of different color.

October 1, 1920.
Honorable William B. Naylor,

Assista7it Secretary of State.
Referring to your letter of September 30, you are advised

that see. 6.23, subd. (17), which provides as to the color of the
ballot, is mandatory in so far as presci-ibing the duties of the
election officials is concerned, but, so far as the voter is con
cerned, a variation in the color of such ballot would, as you
suggest, not be permitted to deprive the voter of liis rights.

This conclusion is based upon the cases of Kellogg v. Hick-
man, 21 Pac. 325, State v, Wolfj 20 Pae. 316, and Cam v. Moore,
76 So. 337. The last ease states the principle involved in these
decisions. At page 339 it is said ;

«<# « * tjijjg which rerpiired the secretary of state to
furnish the paper on which the ballots must be printed, shifted
the duty from the voter to the secretary of state to provide
proper ballot paper, and tliat, if lie furnished some with white
paper and others with tinted paper, tlie voters were not to be
deprived of their right to vote on account of the mistake of the
secretary of state. State v. Wolf, 17 Or. 119, 20 Pac. 316."

The foregoing constitutes a statement of the law. In the
present situation, as we are advised, many clerks have reported
to you the entire impossibility of procuring a shade of paper
that complies exactly with the statutory requirements. Under
these circumstances, in the absence of legislative authority or
direction, this department is of opinion that the paramount
public purpose to be .served, whieli transcends any question of
technical exactitude, in obtaining a definite color of the spectrum
and which officials should keep steadily in mind, is the funda
mental purpose that each individual voter should have his right
to express a choice in the selection of aU candidates for office.
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The law does not require the performance of impossibilities. A
latitude of discretion in the officers charged with the duty of
printing the ballots is permitted, to the extent that they are al
lowed to obtain the nearest available substitute for the color pre
scribed. If, after making all reasonable efforts to procure a
light blue print paper, none can be. obtained, then the use of a
paper differing in color from that prescribed for the other bal
lots is certainly within the spirit of the law.

Appropriaiions and Expenditures—Unexpended Balance—
Allotment for permanent improvements made from nonlapsable
appropriation continues available for purpose of allotment, and
for that purpose only, until expended.

Sum annually appropriated includes not merely stated amount
but also such increase as may be made thereto in discretion of
executive, up to expressed limitation where entire amount is
referred to as appropriated annually.

October 5, 1920.
Board of Public Affairs.

The general appropriation for the "Wisconsin national guard
is made by sec. 20.03, subd. (1), and reads as follows:

"There is appropriated from the general finui:
"(1) General Appropriation. To the Wisconsin national

guard, annually, beginning July 1,1919, three hundred thousand
dollar-s, and such additional sums, not exceeding three hundred
thousand dollars, in each year, as may be necessary, upon the
approval of the governor, to maintain and train the full number
of national guard troops required by United Stales statutes to
be maintained and trained by the state of Wisconsin. Of this
there is allotted: * *

Par. (m) of this same section makes the following allotment;

"For the purchase and construction of armories, subject to
the approval of the armory board, as provided by law, not to
exceed fifteen per centum of the total sum annually appropriated
for the uses and pui-poses of the Wisconsin national guard."

Sec. 20.77, subd. (3), reads as follows:

"Any unexpended balance of moneys allotted from any ap
propriation for administration or operation, and not needed for

30—a. g.
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the payment of outstanding claims, shall be available generally
for the purposes of the appropriation from which the allotment
is made; and any unexpended balance of moneys allotted from
any appropriation for i-epairs and maintenance, or for perman
ent pro])erty and improvements, shall be available for no other
purpose than that specified in such allotment. Any appropria
tion in the following or substantially similar language: 'There
IS appropriated on July 1 dollars to (dopartraeut,
board or commission), for (purpose or object),' shall be avail
able until used unle.ss si)eeificallv repealed ; but no appropriation
for operation shall be used for pormaiient property and im
provements. Moneys approjiriated for operation may be used
for ordinary repairs and maintenance, except i-eplaeenien1s."

The following (picstions then present tliemselves:
(1) If, as was the case in 1919-1920, no moneys are expended

for armory purposes, does the allot,ment carry over to the fol
lowing year or until used, or does it lapse in accordance with
see. 20.77, subd. (3) ?

(2) Is the appropriation made on July 1, 1919, of three

hundred thousand dollars the annual appropriation, or in ease
additional moneys arc made available in aeccrdanee with subd.
(1), is fifteen per eont of the total sum available for armory
purposes ?

The foregoing is set fortli in your letter and request for an
opinion, dated October 5.
The answer to your first question is that, in ease no moneys

are expended for armory purposes, the allotvnent carries over.
An expenditure for armory purposes is obviously one for per-

manent improvements. Tlie language of the appropriation

quoted is of that chai-aeter described in see. 20.77, subd. (1):

"Appropriations in the following language, or siii)stantially
similar language, shall be construed to be annual, continuing,
nonlapsablc appropriations, and shall be available until used:
"There is annually approijriated. beginning (day of month

and year) . . . . dollars, payable from any moneys in the
fund not otherwise appropriated, for (department,

board or other body) for (purpose or object)."

The appropriation is therefore available until used. Sec.
20.77, subd. (3), which you quote, provides that any unexpended
balance allotted for "permanent properly and improvements"
shall be available for no other purpose than that specified in
such allotment. The result of the two sections is to make the

•X:, 'A
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appropriation a continuing one, and to restrict its application
exclusively to the purpose allotted.

Your second question is answered as follows:

The total sum annually appropriated, within the meaning of
sec. 20.03, snbd. (1), par. (ra), is the specific appropriation of
$300,000,

"and such additional sums, not exceeding three hundred thou
sand dollars, in each year, as may be necessary, upon the ap
proval of the governor."

This conclusion results from a con.sidei-af ion of the language
of lite entire section. It will be noted, by par. (a), there is

allotted

"To the adjutant general, an annual salary of five thousand
dollars.''

Other specific appropriations in similar amounts are made. Had

it been the intention of the legislature to restrict the appropria
tion for armory purposes to fifteen j)er cent of $300,000, similar
language would have been employed, and an allotment of $45,-
000, or of a sum not to exceed $45,000, would have been made.
Such would be the natural and orderly course to pursue- It
would seem clear that the reason that a percentage was em
ployed was so thait the same should sustain a direct relation to

the total amount actually made available for military purposes.
It will be noted that the language of sec. 20.03, subd. (1),

makes an annual appropriation of "three hundred thousand

dollars, and sueh additional sums, * * In other words,
the combination of the two items is necessary to make up the
total appropriated.

Bridges and Highways—Street Sprinkling—Municipal Cor
porations—Cities—City council has power to provide for
sprinkling streets, and law applies alike to street which forms
part of state trunk highway system and street which does not.

October 5, 1920.
"Wisconsin Highway Commission.

In reply to youi's of October 4, 1920, relative to the rights of
property owners along city streets that form part of the state
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trunk liigbway system, you are advised that the city council
has power to cause said streets to be sprinkled, but that the ex
ercise of this power rests in the discretion of the common coun
cil. The exercise of the power cannot be coerced by the courts.
Public sentiment and the right of suifrage are' the only coercive
forces.

Authority to sprinkle city streets is given by the following
and perhaps other .statutes: subd. (40), see. 925—52, aud sees."
925—175, 926—10 niul l)59ni—1 to !)59p. It is thought that
sees. 959ai—1 to 959p apply 1o all cities except those of the first
class. These sections give the matter entirely into the keeping
of the common council and provide that the cost of sprinkling
shall be paid out of tlic general fund or out of ward funds, or
be asse.ssed against abutting property, as the common council
.shall decide.

I

The validity of the provision for special assessments to cover
the cost of sprinkling is an open question iu Wisconsin. Borg-
mmi V. AnUgo, 120 Wis. 296, 301. It is believed by this depart
ment that those provisions, when they come to be passed on by
the court, will be held valid.

The sprinkling of streets is primarily a measure of sanitation,
although it partakes somewhat of the nature of street main

tenance or improvement. 28 Cyc. 855.

No provision lias been found, and it is thought there is none,
which imposes any obligation upon the state or county to
sprinkle the portions of the state truuk highway system which
lie within cities. Tlie rights and duties of the city relative to
those portions of tlie trunk highway system in the matter of
sprinkling are tlie same as they are to all other streets within
the city. The fact that .some of the streets belong to the trunk
system introduces no new question or feature which bears upon
the matter of sprinkling the city streets. Householders along
the trunk system in the cities have the same rights that other
householders have and must get relief from street dust through
action of the city council.
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JElections—Corrupt Practices—Candidate wlio incurs no ex
pense during primary campaign need iile no expense account;
can have name on ballot at election.

October 15, 1920.

D. K. AlAiEN,

Distnct Attorney,
Oshkosh, Wisconsin.

In answer to tlie cpiestion submitted by you by telephone this
morning, arising under sec. 12.10, where a. candidate at the
primary incurred no expenses and filed no statement to that ef
fect with his filing officer, I find that on October 14, 1918, this
question was passed upon in an opinion to George E. O'Connor,
district attorney at Eagle River, Wisconsin, and is found in VII
Op. Atty. Gen. 576.
In that opinion there is a quotation from a former opinion as

follows:

"Mere failure, therefore, on the part of a candidate for of
fice to file any expense aceounts with his filing officer creates
no pre.sumption of violation of the law."

You are advised that under the authority of the opinion above
cited the candidate in question may have his name placed upon
the ballot at the election.

Fish and Game — Blinds—Words and Phrases — Open
1.f(/,/,.,._Consti-uction of artificial pier or extension into open
water does not alter character of such, water within meaning of
statute, so as to authorize shooting game from blinds constructed
at extremity of pier.
Banks of ditch dug through open water fall within same rule;

blinds may not be constructed upon such banks.

October 18, 1920.

Conservation Commission.

Sec. 29.25, subds. (1) and (2) provide:

" f1) Prohibited Methods. No person shall hunt any game
bird between .sunset and thirty minutes before sunrise of the
following morning: or by .shooting it or at it from any boat,
canoe, raft, blind, contrivance or device in open water, or from
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any boat or craft other than such as are propelled by paddle,
oars, or pole or with the use of more than fifty decoys within!
or any decoys beyond, two hundred feet from the blind or cov
ering in wliich the hiintei- is located, or with any decoys left in
the water unattended; oi- any game bird other than wild geese
and brant with the use of a rifie.
'•t2) 'Open Water' Depinko. 'Open water' is any water

outside or lieyond a imtural growth of \egetation extending over
the water surface, and of sncli height as to offer partial or whole
concealment for the Ininter."

You refer to tliosu provisions of the statute and state that in
certain duck-hunting areas,of the state hunters have started the
following method of hunting: From the shore line of the
property that they own they have filled in with stones and dirt
what may be called a pier, which is entirely artificial. At the
end of this pier they erect a blind, and you contend that under
the above cited sections of law they arc shooting in violation of
the said sections by erecting an ailifieial blind, contrivance or
blind in open waters.
You set forth that in certain portions of the Poygan marshes,

the owners of adjacent land, in order to be able to run up to the
solid land with launches and boats, have dug out a ditch, the
dirt from tliis ditch Itaving been thrown on one side and form-
Jng a bank. This bank is in open water and is, of course, arti
ficially made. The hunters arc erecting blinds on these banks
and shooting thereiTom, and you also conlend that this is a
violation of sec. 29.25, subds.. (1) and (2).
You ask as to llu^ correctness of your ijiterjirctation.
\ou are advised that in the opinion of this deparlment your

interpretation is cori-cct in both particulars. This opinion is
based primai-ily upon the plain language of the statutory pro
visions themselves. It would seem to be reinforced by certain
other considerations. Wliat the law appeai-s to coutomplate is,
of course, primarily 1]ie preservation of tlie game from the dc-
stnietivo tactics of tlie imt, hunters. Secondarily, it must be .
pi'csumed to have been intended that there should be insured
equality of opportunity to the general public in tlic matter of
taking game -withih the area where all are entitled of right to
hunt.

In Dinna Shooting Club u. Ilmting, 150 Wis, 2(il. 272, the
court has been at pains to define the extent of the public right
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to fish aud hunt up to llie urdiiuu-y high-watev mark. It is said,
p. 272:

"Hunting on navigable watci's is lawful wlicn it is confined
strictly to such waters while they arc in a navigable stage, and
between the boundaries of ordinary high-water marks. Wlien
so confined it is iinniatcrial wliat the character of the stream oi
water is. It may be deep or shallow, clear or covered "with
aquatic vegetation. Ry ordinary high-water mark is meant the
point on the bank or shore up to which the presence and action
of the water is so continuous as to leave a distinct mark either
by erosion, destruction of terrestrial vegetation, or other easily
recognized characteristic.

Any iiitnisioii beyond this liigh-water mark by the adjacent
owner is, under repeated decisions of the supreme court of this
state, an cncroaclmicnt upon public right subject to abatement.
The law contemplates no such absurdity as a reward of special
and exceptional privilege to one thus guilty of intruding upon
the common right of access aud ownership in tlie bed of a navi
gable lake.

Based upon the foregoing considerations, this department
holds that your interpretation of the law is correct.

Fish and Game —Blinds—WonU and Phrases—Open
Water—Pier or breakwatei- constrnetod idong side of ehamiel,
authorized by war department, dues not eonler authority upon
owner tliereof to erect blinds for shooting game.

October 18, 1*)20.

Conservation Commission.

The department of engineers of the war de^iartmcnt of the
government of the United States has granted permission to a
resident owner upon the shores of Lake Winnebago

"to dredge a eliainiel from shore out to navigable water, and
construct'a protection pier or breakwater along the northerly
side of channel."

At the end of this breakwater, you advise us, the owner has built
a blind for the shooting of ducks, and you ask the opinion of
this department as to whether or not the eonstruetion of the
blind at the end of this pier for the shooting of ducks would be



a violation of the prohibition of sec. 29.25, Stats., which pro
hibits the shooting of game birds

from any boat, canoe, raft, blind, contrivance or device in
open water,"

and defines open water as

any water outside of beyond a natural growth of vegetation ex
tending over the water snrfaec."

^ou are advised that, wliile the question is not entirely free
from doubt, tliis department is of opinion that a blind so con-
fetructed must be held to violate the provisions of the statute. It
as of course elementary law that whatever land is created by the
proce.ss of accretion becomes the property of the adjoining shore
owner, and were the land in question permanently brought
above the surface of the water as the result of uatui'al accre
tion, it would take on all of the characteristics of the preexisting
shore line, both as to ownership and as to privileges to be ex
ercised thereon.

Theie is, however, a distinction to be made between the grad
ual transformation of open water, as it existed at the time when
the law in question wa.s passed, and artificial change of the
character herein referred to. "Open water," within the mean
ing of the statute, is subject to limitation and restriction and
change, so far as legal rights are concerned, through the work
ing of the ordmary and natural forces of nature. It is not sub
ject to change through pui-ely ai-tifieial altei-citions made by
men.

Notwithstanding the construcliou of the pier or breakwater
'm question, the area .still remains, as it was wlien this statute
was enacted, open water, within which shooting from a blind is
prohibited. The permit which attorneys for the riparian own
ers submit, to our mind, clearly emphasizes the correctness of
this position. It is there said:

That this authority does not give any property rights either
in real estate or material, or any exclusive privileges; and that
Undoes not aiithoidze any injury to private property or invasion
of private rights, or any infringement of Federal, State, or local
laws or regulations, nor does it obviate the necessity of obtain
ing State assent to the woik authorized. It merely expresses
the assent of the Federal Government so far as concerns the'
public rights of navigation. (Sec Cummirigs v. Chicago, 188 XJ.

"•.rA.'iS
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With so luueh oJ; the opinion siibuiltted by Messrs. Thompson,

Gruenewald & Hull as refers to the right to shoot from this land,
we have no dispute. This right, however, we think is subject
to the right of every other person to shoot from the same point
of land, within the meaning of the rule laid down in Diana
Shooting Clnh v. Huffing, 156 Wis. 263, and is subject to the

limitation already stated, that being, in contemplation of law,
"open water," no blind may be erected thereon. If, in the
exercise of its paramount power over navigation, the federal
government could create pi-ivate rights in the area in question,
or had sought to do so, a different proposition would be pre

sented.

Under the facts as they stand, until a different construction

is put upon the statute by our supreme court, this department
adheres to the view above outlined.

Fish (ind Game—Confiscaiion—In case individual violating

game law comes into possession of device subject to confiscation
with permi.ssion or knowledge of owner, same is subject to con

fiscation regardless of owner's knowledge or intention that it

should be employed in violation of law.

October 18, 1920.
Conservation Commission.

The employe of a cor|)oration, furnislKHl by it with an auto

mobile to be used in traveling betw-een the various places of
business of such corporation and generally used in the business

of the corporation, mes such automobile to go on a hunting cx-
cui'sion, kills a partridge in violation of the game laws, and

while in the act of transporting the same in the automobile of
his employer is arrested, pleads guilty to the charge, and is
fined. The question presented by your letter of October 16 is
whether, under these circum.stances, the antomobilc of the em

ployer is subject to forfeiture.
You are advised that if the automobile was placed in the cus

tody of the employe, with knowledge on Hie part of the corpora
tion of its intended use, it is clearly .subject to forfeiture. You
are further advised that if the facts develop tliat the employe
was entrusted by the company with the automobile in the course
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of tiic prosecution of his usual and regular employment and
while so engaged illegally shot the partridge in <piestion, and
subsequently transported the same, the liability of the automo
bile to forfeitui'o under these eireumstanees is a matter of some

doubt.

Prior to the deinsion of the supreme court of this stale, in the
ease of Oe.mert v. Pooler, this department was of oj)inion that
vehicles of the character enumerated in see. 29.05, when used
in violation of tlie game laws, were subject to forfeiture in all
cases, unless the element of volition on the part of the owner
or employer was wholly absent. In other words, the vehicle or
device was subject to forfeituj'e in all cases, unless possession
thereof was taken against the will of the owner—this irrespec
tive of the question of knowledge or intention on his part.
The supi-eme court, in the ease of Gcinert v. Pooler, 177 N. W.

1, 3, said:

"W<' iiold ill this case tiiat it wa.s not the legislative intent in
.section 29.05 (7), in connection with the oilier provisions of
cha})ter 29, lhat the personal property of an innocent holder,
which property is being unlawfully used in violation of the
provisions of such scetioii or chapter by one wiio is a trespas.scr
or tliief as lo sneli propei'ly. siiall bo subject to forfeiture and the
property rights of the innocent owner taken away. State v.
Davis (Utah) 184 Pne. 161 : Moody v. McKinney, 73 S. C. 438,
53 S. K. 543; Smith v. Sponeer-Dowler Co. (Ga. App.) 100 S. E.
651; United States v. Two Gals. "Whiskey (D. C.) 213 Fed. 986."

Notwithstanding this language, tiiis department is of opinion
that the rule is well settled as above stated, and that the language
of the court is not necessarily inconsistent with a decision that

under the circvunstnnecs last supposed, the automobile may still
be foi-feitod. This question, however, cannot be finally deter
mined or settled until actually litigated and presented to the
court.

Assuming that the automobile was taken by tiie employe from
the garage of his employer without his knowledge or consent and

contrary to his instructions, then very clearly, under the de
cision and language noted, the same would not be liable to for
feiture.

It must therefore be apparent that the answer to your ques
tion is dependent upon the facts and circumstances that may
have developed upon a trial of the action.
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Contracts—Educal'ioii—TeaGhers--Puhlic Officers—Board of

normal regents may eontraet with teacher in normal school for
printing bulletins and commencement programs and may pay
for work done and material supplied under such contract.

October 19, 1920.

HoNORAnLE William Iuttle, Secretary,

Board of Normal Regents.
Your letter of October 19 presents a bill of $59 for printing

bulletins and commencement programs fur the state normal
scliool at Milwaukee. This bill has been pi-esented by a teacher
in the state normal school. You inquire whether the normal
board can legally pay such a bill, and further, whether the law
permits a person employed as president, teacher, or librarian to
render other service for the state while employed by the slate
normal school. »

You are advised that there is nothing illegal in the matter of
such a bill, if it is, as it appears to be, fair and regular in other
respects. This matter has been the subject of opinion by this
department (ITI Op. Atty. Gen. 748), where it was held that
the university might legally enter into a contract for the lease of
a house and lot owned by a member of tho instrnetional staff,
provided that he did not enter into the contract with himself.
A prior opinion was I'endered holding that a professor in the

university was not a public officer and might receive compensa
tion from the state for other services as a state officer. In the
body of that opinion it was said by the then attorney general;

''The regents are thereby, in my opinion, given authority to
employ instvuetors in that institution, fix their compensation,
and define their duties and hours of eniiffoyment. If those
duties are performed satisfactorily to the regents, and the time
devoted to the work in the institution is such as they require, I
see no objection to a person so employed seeking other em
ployment, even thongh he be compensated therefor by tlie state."
Op. Atty. Gen. for 1908. 862, 868.

The reasoning that underlies these two opinions appears
sound, and is expressly adhered to. If the teacher in question
has satisfactorily discharged other services required by the state
board of normal regents, there can be no legal reason why he
may not enter into a contract with such board to render services
or supply materials not within the scope of his employment.
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Municipal Corporuiions—Cilics—AVheii city passes from lower
to higher class it remains in class attained notwithstanding sub
sequent decline in population, at least in absence of adoption of
ordinance or resolution by common council and publication of
such fact in compliance with provisions of statute.

October 20, 1920.
Paul F. Hunter, Editor,

The Blue Booh.

Your letter of October 20 calls attention to the provisions of
see. 925—1, which enumerates the population of the various
classes of cities, and provides:

*  * Any city incorporated hcreundcr shall pass from
one class to another when it has sufficient population and its
common council shall by ordinance or resolution make publica
tion thereof and make proper provisions for such change in the
city government."

You call attention to the fact that the population of the city
of Superior, which exceeded -10,000 in 1910, has fallen below
40,000, as shown by the last census, and inquire whether the
city remains in the second class, or automatically recedes to the
third class.

This department is of opinion that there is grave doubt
whether the statute contemplates that, having once attained a
higher rank, a city shall take the lower classification. It would
not seem to be necessary to pass upon this question in the pres
ent instance, however, because the mere attainment of popula
tion is not the only condition.
You will note that the law specifically provides that change

of status shall become operative only when

*'its common council shall by ordinance or resolution make pub
lication thereof and make proper provisions for such change in
the city government."

Until this extremely improbable contingency arises, the city
of Superior will continue, as heretofore, a city of the second
class.
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Elections—Corrupi rraclices—No candidate sliould be re
ported to district attorney uierelj" because be has filed no state

ment of election expenses, presumption being that no disburse
ment was made and no statement required.

October 21, 1920.
Honorable W. B. Naylou,

Assistant Secretary of State.
Sec. 12.27 provides that every offteer with whom the expense

account of a candidate for a public office is required by law to
be filed shall notify the candidate five days in advance of the
expiration of the time fo]" filing and upon expiration of the time
fixed by law for filing such expense account and, none being
filed, notify the candidate of his failure to comply with the law
and

"sliall notify the district attorney of the county where such
candidate resides of the fact of his failure to file, and said
di.sti'ict attorney shall thereupon prosecute such candidate."

In view of the construction placed by this department upon
sec. 12.10, you ask for an opinion as to the duty of the secretary
of state in tlie matter of notifying district attorneys when no
statement has been filed by a candidate.

See. 12.10 was enacted in its present form as eh. io, special
session 1912, and took effect May 6. 1912.
That provision was construed by tills department October 9,

1912. It was then held that a candidate who had neither re

ceived nor disbursed campaign funds is not required to file any
statement on the subject of campaign expenditure.s and that

"he does not lose his right to have his name on the ballot by fail
ing to file a statement." I Op. Atty. Gen. 244, 245.

Subsequent opinions of this department have from time to time
adhered to the construction then adopted: III Op. Atty. Gen.
924, 327—328; HI Op. Atty. Gen. 343, 344; VII Op. Atty. Gen.
<)76; and opinion of October 15, 1920, to the district attorney of
"Winnebago county.*

Four regular sessions of the state legislature have intervened
since this construction was put upon sec. 12.10 and yet no
cliange has been made in, said section. This may be regarded as
an acquiescence on the pai-t of the legislature in the interpreta-

*Page 469 of this volume.
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tion which the law has received in its administratiou. Tiie opiu-
ions referred to have been furoished all the district attorneys
and have doubtless come to the attention of niany other lawyers
and have been acted on and are now being relied upon.

It would bo manifestly unjust to now adopt a diifcrent con
struction of the statute. Whatever may be said as to the cor
rectness of such construction as an original proposition, that
constrvictioii should be treated as settled by this department and
the (luestion no longer open to examination so long as the statute
remains Tinchanged and no court has passed upon it.
In answering your luciuiry we start tiien with the settled

proposition that the total absence of any statement of accounts
and expenses by a candidate from the official files raises the pre
sumption that no expenditures were made or accounts created
and that such candidate was therefore not required to file any
statement Avhatcver ndating to that subject. Sec. 12.27 should
be administered in harmony with the other sections of tiie cor
rupt practices act. Such harmoniziug requires that no notice
be given to the district attorney that a candidate has failed to
file his statement when the presumption before spoken of ob
tains. The injustice of notifying a district attorney that a can
didate who is not rc(iuired to file a statement had failed to make
due filing and thus cast upon the district attorney the duty to
prosecute a candidate who was guiltless is equally manifest.
Tlierc is every reason to assume that candidates are proceeding
on the theory that these two sections would be administered in
liarmony, that no candidate who has not offended against see.
12.10 will be reported to the district attorney for prosecution
under sec. 12.27. This department i.s charged with the duty of
advising executive and administrative officers in the discharge
of their duties, and citizens have a right to expect that such ad
vice will not be changed from time to time to the injury and
disgrace of citizens. No candidate who has relied upon the law
as lierctofore adminislercd should be subjected to even the
stigma .of being reported to the district attorney as a fit subject
for criminal prosecution.
You arc advised that you should not report any candidate to

the district attorney under sec. 12.27 unless there is on file in
your office or before you officially some affirmative proof that
the candidate has violated the provisions of law which require
the filing of statcmouls of campaign expenses.
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Intoxicating JAqiiors—Fact that person engaged in business
of selling intoxicating beverages makes his home in building in
which he conducts his business does not except such building
from prohibition of statute against keeping intoxicating liquors
there.

October 23, 1920.
Honorable T. T. Hazelbekg,

Pi'ohibition Cotnmissioner.

See. 1569—8, Stats., reads as follows:
\

"No person avJio shall keep ol- have in possession for retail
sale nonintoxicating beverages as defined in section 1569—3
hereof shall at any time have in his possessioji or under his con-
ti'ol in the building in which he conducts his business or selling
or dispensing any sueli beverages any intoxicating liquor as de
fined in said section. The prohibition foniiiiissioner or his
deputies shall have the right of access at all reasonable hours,
without notice, to tlie premises occupied by any such retail
dealer in nonintoxicating beverages, to investigate it; this pro
vision is being violated,''

Sec. 1569—13 is in these words;

"This act shall not be con.strued to autiibrize the confiscation
or sei?:ure or make unlawful the possessiou of liquors defined in
section 1569—3 hereof as intoxicating liquor, owned by indi
viduals and possessed and kept for the individual use of the
owners thereof at the time this act becomes operative; provided
such liquors were lawfully purchased prior thereto for private
purposes and not for purjioses of unlawful sale, but all such
liquors kept by retail dealers in nouintoxicat,iiig beverages as
defined in said section and on hand in the huilding wliere such
business is conducted at the time this act becomes operative, or
at any time subsequent thereto, shall be deemed contraband and
subject to seizure by the prohibition commissioner."

You call attention to these sections, and ask for an interpre
tation thereof when a person engaged in the business of selling
nonintoxicating beverages has in his possession intoxicating

liquors

"in the building in which he vonducts hi.s said business, but: in
a room or rooms where such person lives and makes same his
bona fide home. "

You are advised that, in the judgment of this department, the
language of the two quoted sections is too plain and specific to



if'.-A'

480 Opinions of the Attokney-Genkkal

require interpretation. It states in plain, precise, and definite
language that no liquors may be kept "in the building" where
business is conducted. There is no exception whatever in favor

of rooms that, may be occupied for residence purposes, or for
other purposes. A dealer in nonintoxieating beverages may
have no intoxicating liquors in the building in which his busi
ness is conducted. There the matter ends.

Appropriations and Expenditures—Counties—Fublic On
cers—^Assessor—Dog Licenses—Claim of assessor for compensa

tion for making list of dogs must be filed and audited as other
claims against county.

October 23, 1920.
E. S. Jedney,

District Attorney,
Black Bivcr Falls, Wisconsin.

You quote that portion of see. 1624, Wi.s. Stats., which pro
vides,

"* * * Said clerk shall immediately file one of said lists
in his office and deliver the other to the department of agricul
ture. The assessor .shall receive as compensation therefor the
sum of twenty cents for each dog listed by him to be audited
and allowed by the county board as other claims against the
county, but to be paid solely out of the dog license fund,"

and state that some of the town clerks have filed certificates with

the county clerk of your county, showing the number of dogs
listed, and that the county clerk contends that this is sufficient

to authorize the county board to make payment. You inquire
whether this is correct, and suggest that in your judgment such

certificate is not a claim against the county and is not sufficient
to authorize payment by the county board.

Sec. 59.77 provides:

"Every person [with certain cxceplions not maU'rial here]
having any such claim again.st any county shall:
"(a) Make a statement thereof in writing, • • •_
"(b) Such statement shall be verified by the affidavit of the

claimant, his agent or attorney, and filed with the county clerk;
and no such claim against any county shall be acted upon or
considered by any county board unless such statement is so made
and filed."
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In view of the fact that sec. 1624 specifically pi'ovides that
the claim of the a.ssessor shall be audited and allowed by the
county board as other claims against the county, and that the
law contains no exception in his favor, you are advised that in
the judgment of this department the construction which you
suggest is correct and that the mere filing of the list with the
county clerk does not authorize him to issue an order to the

assessor.

Eltciiom—Ballots—How ballots are counted when marked

in circle at top of column and also with cross in square after
name of candidate in different column.

October 25, 1920.
Honorable Merlin Hull,

Secretary of State.
The method of counting ballots is so plainly stated in sec.

6.42, Stats., that it .seems difficult to pre.sent the rules any more
clearly or simply.

First, no ballot will be counted unless it has some mark placed
on it, showing an intention to vote. This mark may be a cross or
' any other mark, it being sufficient if the voter places a mark of

some sort on the ballot, within the square after the name of
any candidate, or at any ifiace within the space in which the

name appears. Where a name is written upon the ballot by the
voter, that is sufficient without any mark.

Second, a voter may vote a so-called straight ticket by placing
a mark in the circle at the top of the ballot, but names marked
or written in control, so that, if a mark is placed in the circle
at the top of a column, the same is counted as a vote for all per

sons who appear in that column, unless a mark is made or a
" name is written in some other column. Then the name written

in or followed by a mark is the name voted for, whether the

name printed for that office in the column that has been marked
is scratched out or not. In such case a vote is counted for all

other candidates in the column marked as to which he has made

no exception.

31—A. G.
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Corporations —Words .and Phrases — Securities — Privilege
card, purporting to confer upon holder right to buy merchan
dise at certain percentage above jobbers', manufacturers' or
growers' lists, is not a "security" within meaning of blue sky
law; sale of such cards is not forbidden by any other statute.

October 27, 1920.

Honorable G. S. Canright, Director,

Securiiies Division,

Railroad Commission.

It is proposed by a copartnership domiciled in Minnesota to
establish a store in that state near the Wisconsin boundary line,

and in connection with their operations to issue so-called "privi
lege cards," which are to be sold in Wisconsin to prospective
patrons. A form of such privilege card is submitted in a letter
of attorneys for the copartnership. In substance it recites the
payment of a .cei-tain amount of money, in consideration for
which the holder of the card may purchase, for family use only,
merchandise at a selling price which is not to exceed an average
of 121^% above the jobbers' lists. You forward the inquiiy of
the attorneys as to whether the sale of these privilege cards con
stitutes the sale of securities within the meaning of the blue sky
law and submit certain suggestions which lead you to believe that
their sale should be prevented, and you inquire whether the same
falls within the securities law or whether there is some other

law to control or prevent the sale of such certificates.
You are advised that, in the opinion of this department, such

cards are not included within the scope of any of the definitions

found in siibd. (c), sec. 1753—48, as they do not constitute
"evidence of," nor are they "secured by, title to, interest in or
lien upon" any property of the company. So far as this de
partment is able to determine, there is no other provision of the
statutes which would regulate the sale of these privilege cards,
so-called.

Upon its face the contract submitted is open to a variety of
objections, all of which are naturally addre.ssed to the prudence
and business acumen of the individual who is solicited to pur
chase the same. It should be borne in mind that the state does

not undertake to guarantee the individual against entry into all
foolish contracts. It is still expected that he should exercise
?ome element of discretion, and in the absence of plain, specific.

•-i-V-'.T.
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and positive statiitoiy provision, the individual must rely for
protection upon his common sense and his common law rights.
The foregoing considerations having disposed of the matter,

this department has deemed it unnecessary to give consideration
to the (pu'stion that suggests itself as to whetlier or not, the
store and stock of merchandise being located without this state,
the transaction itself would not involve interstate commerce, to
regulate which is beyond the power and authority of a state.

Public Officern—Sheriff—One holding office of sheriff is in
eligible for two years next succeeding termination of his office,
no matter how such termination comes about.

October 27, 1920.
H. N. B. Cakadine,

Dhirict Attorney,
Monroe, Wisconsin.

Sec. 4, art. V[, Const., provides, among other things:

®  yhei-iffs shall hold no other office, and be ineli^
giblc for two years next succeeding the ts)-mination of their of
fices; * *

Under this language there is no room for construction. An
individual holding the office of sheriff is ineligible for two years
next succeeding the termination of his office, no matter how
such tcrminatioji comes about.

In otlier words, tlic test of eligibility for the office of sheriff
is not wliether he holds that office at the time he is a candi
date for election, but whether he has occupied the office of sher
iff during the period of two years preceding the commencement
of the terra of office for which he is a candidate.

Anything that may have appeared in any opinion of this
department in any wise conflicting with tlie foregoing is hereby
expressly overruled.
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Educofioii—Schoolhouses—Words and Phrases—Auspices—

School board may graut permission to hold Chautauquas of
educational character, proceeds of which are turned over to
school fund of city, if such lectures arc held under "auspices"
of school board.

October 27, 1920.

Honorable C. P. Gary,
State Supcrinteiidcni of PiCblic Instruction.

Sec. 40.26, subd. (2), Stats., contaitis the provision:

®  Jimy jrfaiit. tlic usc of thc schoolhousc for the
holding of lectures, cnteitaiiiiiK'nts and school c.vcrcises, pro
viding they are held under thc auspices of the school autliorities,
and are for the benefit of tlie school, and may permit the charg
ing of an admis.sion fee thereto."

Your letter of October 27 presents thc question of whether
a school board is warranted, under the provisions of this section,
in granting permission to hold Chaiitauqua lectures consisting
of some ten entertainments during the season of 1920-1921, it
being understood that the entertainments "will be of an educa
tional character and nonsectai-ian, and that the proceeds, if
any, will be turned over to the school fund of the city.
You are advised that, in the judgment of this department,

the sentence quoted clearly contemplates that a school board may
grant permission for holding such entertainments.
The following consi<ierations enforce this point of view. First

of all, it will be noted that the hoard gi-ants the use of the school-
house to someone, and that it "may permit" the charging of an
admission fee tliereto. IJiuier these cii'cumstances, it is plain
that it is not intended that the scliool hoard itself shall arrange_
for and condncl the entertainments in (piestion. Were they in
charge of such lectures and entertainments, the statute would not
provide that they might permit admission fees to be charged,
but would provide that thc board itself might charge admission
fees.

The only restriction upon the granting of such pemission is
that the same shall be "held under the auspices of the school
authorities."

.  The Centvii-y Dictionary contains this definition of "auspice":

"Protection or load: i'avoring or propitious influence; pat-
I'ouage; especially in the phrase under the auspices (of)."
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Webster's New International Dictionary contains the follow
ing:

"Protection; patronage and care: guidanec;—nsually in pi."

Under these circumstances, apparently what the statute con-

lemplates is that such entertainment should have the encourage
ment, endorsement, and moral support of the school board, and
that the net proceeds that shall be derived therefrom shall he for
the benefit of the school, meaning for the financial benefit.

These conditions being complied with, there seems no reason
why the permission refjucsted slionld not be^ granted.

Coi-porationa—Blue Sky Law—Sale and conveyance in fee
simple of undivided interest in lands leased for production of
oil. does not constitute sale of securities within meaning of blue
sky law.

October 28, 1920.

HoNomvBLE G. S. CANiiiGnT, Dircclor,

SeonriHes Division,

Railroad Commission.

"Two or more individuals have jiurchased a tract of land in
Te.xas and have e.xecuted leases of the land by the terms of
which they are to receive royalties on all oil produced on the
land. They now ])j'oposc to .sell and convey, in fee simple, un
divided interests in such land. Docs the sale and conveyance, in
fee simple, of such interests constitute the sale of securities
within the provisions of sees. 1753—48 to 1753—68, Stats.?"

The foregoing is (pioled from your letter of October 26.
You are advised that, in the judgment of this department, the

sale and conveyance of such interests does not constitute the
sale of securities, within the provisions of sees. 1753—48 to
1753—gg, Stats. Nor does the fact that the present owner of

the property is willing to enter into an arrangement to become
the agent for the purchaser for the collection and remittance of
his portion of the royalties bring the same mtbin the terms of
our law.
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Jntoxicathiij JJqiiors—FInjsicians and Surfjeons—Operative
statutes discussed covering sale of intoxicating liquors by phy
sicians.

October 28, 1920.
Otto L. Olen,

Distn'cl Aiiorncy,

("lintonville, Wisconsin.
Ch. 556, laws of 1919, provides, by sec. 1:

''Chapter 66 of tlie statutes of Wiscon.sin for 1917, entitled
'Excise and thctsale of intoxicating liciuors' is hereby sus
pended and declared to be inoperative so long as this act shall
be and remain in force and effect."

The effect of tliis was to render see. 1548o of the statutes in
operative. Sec. 2, ch. 685 enumerates certain sections that are
revived and continued in full force and effect. Sec. 1548u is
not among the sections so enumerated, and consequently the same
is not now operative in this state.

Se(?. 7, Title H of tlu; so-called Volslead act contains substan
tially the same provisions as sec. 154Ho;

"No one luit a pliysieian holding a permit to prescribe liquor
shall issue aiiv jircsci iplion for liquoi-. And no physician sliall
prescribe ]i<iuor unless after (uiroful physical examination of
the person for whose n.sc such prescription is sought, or if such
examination is found impraetieabic, then ui)on the best infor
mation obtaiiuible, he in good faith believes tliat the use of such
liquor as a medicine by such person is necessary aud will afford
relief to him from some known ailment. Not more than a pint
of spirituous litpior lo hi taken internally shall be prescribed
for use by the same person witiiin any period of ten days and
no pre.sci'iptiou sliall he filled more than once. Any pharmacist
filling a pivsci'lptioii .'-•hall at the time indorse upon it over his
own signature the word 'eaneoled,' together with the date when
the Ikpior was delivered, and then make the same a part of the
record that he is rc^iuircd to keep as heroin provided.
"Every physician who issues a i)rescription for liquor shall

keep a rccoril, alpliahetieally arranged in a book prescribed by
the commissioner, wiiicli shall show llie date of issue, amount
prescribed, to whom issued, the pui-po.sc or ailment for which
it is to be used and directions for use, stating the amount and
frequency of the tlose." 41 Stats, at Large 311.

So that, at the present time, acts which would have violated
.see. 1548o would constitute a violation of the federal law.
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Sec. 1569—12 provides that

■'physicians » « may secure a permit from the prohibi
tion eoiuinissiouer, autlioriziug the purchase and possession of
aicohol and liquors for tlie pui'poses permitted by this act."

It provides for a bond that said alcohol

"and other liquors will be used only for the purposes stated in
the application and permit aud in accordance with law."

Sec. 1569—i provides that liquors, as therein specified, may
be manufactured in or imported into or exported from Uiis
state for

"medicinal « « purposes only and may be so sold as
herein provided and not otherwise."

Sec. 1569—7 provides for the issuance of permits for the sale
of liquor "to be used exclusively for medicinal * * •
purposes.''

Sec. 1569—19 provides for punishment for the evasion of any
of these provisions.

None of these provisions has been superseded or rendered in
operative by the federal law, aud any physician who sells liquor
in violation of these provisions is guilty of an offense there
under and liable to punishment.

This department is advised that the prohibition commissioner
has made no rule or regulation in regard to prescribing liquor by
physicians.

Corporations — Public Utilities — Municipal Corporations
—City may enter ijito agreement to lease waterworks plant
owned by private corporation. Acquisition of leasehold interest
not considered.

October 28, 1920.
RaiijROad Commission of Wisconsin.

Attention Mr. Carl D, Jackson.
The question presented by your letter of October 27 and cor

respondence attached is whether a city has power to enter into
a lease of a privately owned water plant located within its
limits.
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The terms of see. 927—1 are plaiu and specific:

"* * * Any sueli city or village, when authorized so to do
by ordinance adopted by a vote of a majority of all the mem
bers of its common council or board of trustees, after such
ordinance has been submitted to a vote of the people and a
majority have voted in favor thereof, may purchase or lease the
waterworks or lighting works."

From the correspondence submitted, we understand that there
is no question involved of the power of the city to acquire a
leasehold interest by condemnation. Consequently, this question
has received no consideration.

You are advised that in ease the city and the utility are able
to agree upon the terms of the lease, the statute contemplates
that the same may be entered into pursuant to its terms.

Fitik and Game—iSond Bars—Words and Phrases—Open
11 uler—Mere fact tliat sand bar in open waters of state is above
water during low-water season does not take away character of
area involved as open water, within meaning of fi sh and game
laws.

October 29, 1920.
Conservation Commission.

A sand bar in Lake Mcndota during the high-water period of
the lake is entirely covered with water, but at other times the
bar extends above water. The question presented by your let
ter of October 27, 1920, is whether it is lawful to construct a
blind and shoot ducks from this bar during the period that the
same appears above water.

You are advised that, in the opinion of this department, the
construction of such a blind for shooting ducks is illegal.

The same considerations set forth in two opinions of this de
partment under date of October 18 * have controlling weight.

It is believed that open water, within the meaning of the
statute, is any area whose predominate characteristics are those
set forth in sec. 29.25, subd. (2). That; is to .say, if the normal
condition of any area is that of water outside or beyond a nat
ural growth of vegetation extending over the water surface,

Pages 469 and 471 of this volume.
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such area continues at all times to be open water, within the

meaning" of the statute, notwithstanding there may be temporary
periods of emergence .of a sand bar, which alter temporarily the

])hysieal aspect of the area.
In addition to the foregoing, it is desired to emphasize that a

blind, or other strnctin-e, so placed upon a sand bar, within the

well settled law of this state, would constitute an illegal in
trusion upon the public domain, which would be liable to abate
ment in a suit in equity by the attorney general. Attorney Gen
eral V. Smith, 109 "Wis. 532. In other words, the state legis

lature itself could not directly authorize the construction of a

blind or other structui'c upon this sand bar. Eossmiller v. State,
114 AVis. 169, 186.

Until the supreme court of this state shall otherwise hold,

this deiDartment will adhere to the conclusion that the statute in

question is not to bo so construed as to grant a permissive right
to encroach upon the public domain, and that the doing of an act
which would be clearly illegal, entirely apart from any qu^tion
of the 6sh and game laws, is equally so, within the policy of those
statutes.
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Education—Taxation—Vocational Schools—Board of educa

tion in city of less than 5,000 having' created board of industrial
education and latter board having determined to establish voca
tional school and reported to common council amount required,
it becomes duty of city officci-s to levy and collect necessary tax.

November 1, 1920.
John Caelahan, Secretary,

State Board of Vocational Education.
Your letter of this date reads as follows:

"The city of Washburn has a population of less than 5,000.
During tlie month of March, 1920, the regular board of educa
tion appointed a board of industrial education. Later this
board met and decided to establish a vocational school. During
the month of August, 1920, they filed their requisition with the
city clci'k, requesting that a half mill tax be placed in the levy,
for the suppoi't of the vocational school. The question arises as
to whether in the case of Washburn, the mandatory feature of
the law applies. We have two other similar situations in the
state, so I Avould like your opinion as to whether or not the city
council is ?*e(|uired by law to levy a tax for vocational school
purposes in such cases."

See. 41.15 reads in part as follows:

" (1) In every town or village or city of over five thousand
inhabitants there shall be, and in towns, cities and villages of
less than five thousand inhabitants there may be a local board of
industrial edueation, wliose duty it shall be to establish, foster
and maintain vocational schools for instruction in trades and
industries, commerce and household arts in part-time-day, all-
day and evening classes and such other branches as are enumer
ated in section 41.17. Said board may take over and maintain
in the manner provided in sections 41.14 to 41.21 any existing
schools of similar nature.
"(2) Such board shall consist of the city superintendent of

schools ex officio or the principal of the high school ex officio, if
there !)e no city superintendent, or the president or chairman of
the local board charged with the supervision of the schooLs in
ease there be neither of the above-mentioned officers, and four
other members, two .employers and two employes, who shall bo
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appointed by the local board charged with the supervision of
the schools and who shall serve without pay."

Sec. 41.16 reads in part as follows:

. "(1) Tlie local board of industrial education of every city,
village or town shall report to the common council, or in case of
cities having commission form of government to the commission,
or to the village or town clerk at or before the first day of
September in each year, tlie amount of money required for the
next fiscal year foi* the suppt)rt of all the schools established or
to be estabiisbed under sections 41.13 to 41.21 in said city, vil
lage or town, and for tlie purchase of necessary additions to
school sites, building operations, fixtures and supplies.
"(2) There shall be levied and collected in every city, vil

lage or town, subject to laxalion under sections 41.13 to 41.21 a
tax upon all taxable proimrty in said city, village or tomi, at
the same time and in the same manner as other taxes are levied
and collected by law, whudi together with the other funds pro
vided by law and placed at the disposal of said city, village or
town for tlie same purpose, shall be equal to the amount of
money so retinired by said local board of industrial education for
the purposes of said sections."

In towns, villages, and cities of 5,000 inhabitants or over the
law commands that there shall be created a local board of in
dustrial education, whose duty it shall be to establish, foster,
and maintain vocational schools. In towns, villages, or cities of
less than 5,000 inhabitants sneh a local board of industrial edu-
<!ation may be created.

According to (he fads slated in yt)ur letter, the city oi Wash-
burn has a jiopnlatiou of less than 5,000 inhabitants, but the
i-egiilar lioard of education in March. 1920. appointed a board of
industrial education, and this board began to function in ac
cordance with sees. 41.13 to -11.21. Pufsnant to said sections,
said board of industrial education made a report to the common
council of the city, stating the amount of moneys required for
the next fiscal year for the support of the vocational school now
existing oi- to be established. Under this slate of facts, it now
becomes the duty of the city of Washburn,. through its proper
officers, to levy and collect a tax which, together with other
funds provided by law and placed at the disposal of said city,
shall be e<pial to the amount of moneys required by said local
board of inilustrinl education.

In my opinion your (]iies1ion must be answered by the ruling
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ol! this department in an opinion to the state superintendent of
public instruction, Mr. C. P. Gary, found in Op. Atty. Gen. for
1912, 196. In said opinion the authority of the county board to
discontinue a joint county training school for teachers was under
consideration. It Avas there held that the provisions of the
statute j'clatiug to tlie creation of a joint county training school
for tcaclicrs were niandatoiy, and that after a countj^ had elected
to establish a joint countx training school for teachers, it could
not withdraw its supjjort thei-efroin and instruct its officers to
refuse to perfoj-m the duties prescribed by law. The attorney
general gave it as iiis opinion that the county officers could be
eonij)elIed by mandamus to levy the necessary tax for its share
of the sui)port of such training school, and cited the folloAving
eases in support of this conclusion: Jt. Free Hifjh School Dis-
tricl V. lown of (treen (rvove, 77 Wis. 532; State ex ret. Free
Ilujh School Board v. Lamunt, Town Clerk, 86 Wis. 563.

This opinion seems to be decisive of your incjuiry. In other
words, it is my opinion that when the board of education of the
City of Washburn decided to create the board of industrial
education and appointed such a board, and said board began to
function, all the mandatary fciUures of sees. 41.13 to 41.21 i)e-
came operative.

'ifjenl, Insane, etc.—Rcsidxnice—Legal residence oj' sottlc-
menl: of woman capable of cojitracting marriage follows that of
her liushand. If insane at time of her attempted marriage there
is no change in lier residence and settlement. Question of sanity
is one of fact, to be determined in each case.

November 3, 1920.
Board of Control.

A patient was admitted to the northern hospital for the in
sane on February 22, 1919, upon commitment of the county
judge of Wood county. She was paroled May 14, 1919, returned
1o the residence of licr father, and shortly thereafter married a
resident of Adams county. After such marriage and on Octo
ber 23, 1920, .she was returned to the hospital from her parole.
Til is state of fad s is disclosed by correspondence submitted to
lo this department, and the question presented for detcrmina-



Ol'iNlONS OF THE AtTORNEY-CtENHRAL 493

lion is wliethoi- the maintenance of the patient should be charged
lo Adams or Wood eonnt^-.

It is believed tlial the situation is clearly ruled by the pro-
\isi()ns of sec. 49.02. which proviiies;

"Jjegal settlements may be acquired in any town, village, or
city so as to oblige such muuici])ality to relieve and support the
[xu'son.s acijuiriiig tiie same in case they are poor and stand in
need of relief, as follows:
"(1) A marrieil woman shall always follow, and have the

settlement of licr husband if he have any witlnu the state;

The fact thai ihe party in ((uestion was at one time adju
dicated to be insane, and committed to the asylum, as evidenced
by her being paroled, is in no wise inconsistent with her capacity
to contract mai'riage. if hi a direct proceeding, pursuant to the
provision of sec. 2351, the marriage were annulled because of
the insanity of the wife, a dilferent (inestion would be presented.

Possibly, if in the present case it were determined that the
wife was an insane per.son, witiiin the prohibition of sec. 2380,
at the time of contracting her marriage, the county of her resi
dence at the time of her commitment would be liable. In other
words, the question for ultimate determination is as to whether
the. lady was or was not insane at the time of her marriage.
If not insane, and capable of contracting marriage, her resi
dence automatically followed tiny', of her husband.

.Uor/(/a(/(i.s Deeds, efc.—PMic Officers—Armory Boardr—
Words and Phrases—Fee—Ti^nu "fee," as employed in
statutes, prcse.i-ibing power of armory board to acquire title to
armory site, is eciuivalent of phrase "fee simple, fee simple
absolute." or "absolute fee."

November 3, 1920.

IIoNORATua^ Orlanuo Hoiavay,

Ad,juta.nt General.

Titis departnimt is in receipt of your communication of No
vember 2, togetiuM- with letter of Mr. Irving A. Pish, an attorney
of Milwankee.

•  • '



'•'VT-

'  •

.TS-v.

OpTNIONK 01' THK ATrOKNKY-rrKNKR.M;

As noted in tlie prior opinion rendered to yon * the statutes
contemplate

"eonveyanec to the stale of the nnineiimbered title in fee of
premises,■- snbd. (4), see. 21.615.

Mr. Fisli (|uotcs 1he provisions of see. 2026, Stats., and raises the
distinction that the statute does not provide for a conveyance in
fee simple, fee simple absolute, or an absolute fee.; that the eon
veyanec tendered, which provides for a reversion of title to the
present owners when the jiroperty shall cease to be devoted to
military purposes, conveys a "conditional fee," and that such
conveyance constitutes a title "in fee," within the meaning of
ilie statute.

After a careful consideration of the suggestions made by Mr.
Pish and a reexamination of authorities upon the subject, this
department is of opinion that his position is not well taken, and
adheres to its former opinion.

Sec. 4971 provides:

"In the consti-nction of tlie statutes of this state the following-
rules shall he ob.served unless sneh construction would be in
consistent with the manife.st intent of the legislature: that is to
say:

"(1) All words and phrases shall be construed and under
stood according- to the common and approved usage of the
language; but technical words and phrases and such others as
may have acquired a pecviliar and appropriate meaning in the
law shall lie construed and nmlerstood according to such pecu
liar and appropriate ineaniiig."

This department is of opinion that the tei-ms "fee," "fee
simple," and "fee simple absolute" are equivalent terms. This
proposition is established by niimerons eases. Boiven v. John,
66 N. E. ;157, 358, 201 III. 292; Lot I v. Wi/koff, 2 N. Y. (2
Comst.) 355, 357; f'coplc v White, 11 Barb. (N. Y.) 26, 28.

Ihe terms, fee" and "fee simple," are used indifferently
by the best law writers to express the same quantity of estate.
Jordan v. Record, 70 Me. 529, 531; Blcvim v. Smith, 16 S "W
213, 218, 104 Mo. 583, 13 L. R. A. 441.

Again it is said, the word "fee," as used in a deed, impotts a
fee simple absolute. Jecko v. Taussig, 45 Mo. 167, 168.

The foregoing eases are cited in. 3 Words & Phrases 2706-

•Page 408 of this volume.
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2707. The nila is laid down in 12 Am. & Eng. Encyc. of Law
(2d ed.) 890-891 that the terms "fee," "fee simple," and "fee
simple absolute" are equivalent terms.

Within the rule' of construction noted this department is of
opinion that where the word "fee" is used in the statute, rela
tive to the acquisition of armoi-y sites, the legislature intended
the same to mean "fee simple," "absolute fee," or "fee simple
absolute," cxaetly the same as if such expressions had been em
ployed in each and evei'y case.

Within the same rule, if a different construction were per
missible in the Judgment of this department, it "would be in
consistent with the manifest intent of the legislature. The
manifest intent of the legislature, as it appears to this depart
ment, as evidenced by see. 21.615, is to confer upon the state
the unrestricted, unhampered power to deal with the property
acquired. The statute contemplates the acquisition of such
armory sites, and such armory sites only as the "armory board
is empowered and authorized to sell, transfer, and convey
whenever the need thereof for militaiy purposes shall have
come to an end.

The acquisition of a qualified title would not permit com
pliance with this plain statutory purpose. Counsel states that
under his construction the armoiy board would be authorized
to accept such qualified title without any proviso whatsoever
for an appraisal of the improvements made by the state, and
repayment to it of such amount. Counsel s statement in this
respect is true, and being so, constitutes an additional objection
against the acceptance of such construction.
°The legislature has sought jealously to safeguard the terms
and conditions under which armory sites and armories might be
acquired and under which the same might be subsequently dis
posed of. To adopt counsel's construction would result in plac
ing the whole matter within the discretion of the armory board.
Any title with any condition that by any stretch of interpreta
tion might be construed to constitute a qualified or conditional
fee might be accepted by the board. It is conceivable, indeed,
that the failure and neglect of state officials, in manifest viola
tion of their duty, to continue to devote the property to mili
tary purposes would bring into play the condition of defeasance
that would result "in loss of title to the state. Such a policy, in
tile opinion of this department, is manifestly contrary to the
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legislative mtent and iuconsistent with the charaeter of admin
istration which the law contemplates.

llie suggestion which you make of the extreme unlikelihood
that this property will ever cease to be devoted to military pur
poses should appeal with equal or greater force to the present
ownci-s of the property. They are unhampered by any statutory
provisions or legislative policy in the matter of their dealing
with the subject matter of this contract. You are bound down,
by the restrictions noted, to the acceptance of no title except
one ill fee, and by the term "fee" is meant an absolute fee, a fee
simple, or a fee simple absolute.

PeddUrs—OnQ selling merchandise on street corners from
truck on which he travels fi-om, place to place is a peddler.

^ ̂  . November 4, 1920.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

You have submitted the following as a basis for an official
opinion:

a  firoccry Company of this city has establisheda .stole at yiur door system. This means that they have a truck

a slock of goods of the value of something like $800. The truck

hnfc/ 1 'T'" ■something like five tons. The driver of thetiuek drives along the streets of the city of Oshko.sJi and stops
at convenient places where he .sells goods from the travelliu<r

'T'r Vnt in bags

at itAtihor>T
You inquire whether these people are peddlers and ought to

have a state license.
Under your statement of facts, it seems perfectly clear that

the party in question is a peddler, and is not aiithon'i^ed to carry
on the husiness without a peddler's license. He is not delivering
lo regular customers for an established business. He comes
uuthin the definition of a peddler; he is traveling from place to
place and selling goods and merchandise. He is a peddler, and
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not a transiont merchant, although lie stops at certain parts of
tlie city and sells from a certain locality to various purchasers.
The opinion heretofore rendered on May 16, 1919 (VIII Op.

Atty. Gen. ̂ 199), is somewhat in point, where it was licld tliat

one selling Bibles and tracts from a pack on a street corner is
a peddler, and not a transient merchant.
You arc therefore advised that it is my opinion that the party

in question is a peddler.

Bonds—Fublic Officers—Nolarij Public—^Action may , be
maintained against sureties on notary public's bond by person
damaged by his official irialfeaaance.
How action should be entitled and the practice in such actions

discussed.

November 5, 1920.

M. C. Mead,

Plymouth, "Wiseonshi. '
I liave your letter of November 1, to the effect that one

N  , lately deceased, was for many years a notary public
residing in the city of Sheboygaii; that he held such office dur
ing the 3'ears 1910 to 1918; that during the period from January,

1910, to .January, 1914. the B Company, of Cleveland. Ohio,

was surety on his official bond; that on his bond dated January
21, 1914, and on his bond dated January 21, 1918, the A
Company, of New York, signed as surety; that since his death
it lias been discovered tbat he forged certain mortgages and

other documents, to the damage of diverse persons, which dam
ages you estimate to be in all about Jj^TOjOOO, and that it is pro
posed to bring action against the sureties on his official bonds as

such notary public.

In your letter jmu call attention to the fact that those bonds

run to the governor of the .state of "Wisconsin as obligee, and
you call particular attention to the provisions of see. 19.02, re
lating to liow actions may be brought on official bonds, and to

the fact that this section seems to except from its operation
.state officers, and that under sec. 173, Stats., notaries publie
arc declared to be state officers. You express yourself in doubt

as to how to proceed in the proposed action, in view of the

32—A. G.

ra3
•>>,-.5
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fact that the bojids run to the governoi-, and request my opinion
as to how to proceed.
. Without citing authorities, I take it for granted that the
rights and remedies of the parties interested depend upon the
statutes in foi-ce at the time of the execution of the bonds in

(juestion.

. See. 173, Stats., requires the governor to appoint one or more
notaries piihlic in each organized eonnty of the .state, and de
clares :

"* * * They sluill be. considered state officers, and shall
hold their offices for the term of four years from the date of
their appoiutinent, and have power to act by virtue of their office
throughout the state."

Sec. 174, Stats. 1915, requires:

"Every notary i^ublic, before he enters upon the duties of his
office, shall take aiid subscribe the constitutional oatli and give a
bond to the governor in the sum of five hundred dollars, with
surety to be approved by the county judge or clerk of the cir
cuit court of his county or when executed by a surety company
may be approved by tbe secretary of state, conditioned for the
faithful di.sehargc of tlie duties of bis office."

Sec. 19.015, Stals., relates to actions by the state or a muni
cipality on offi<-ial bonds, and .'■ee. ,19.02 to actions on such bonds
by individuals. It reads as follows:

"Any person injured by the act, neglect or default of any
officer, except the state officers, his deputies or other persons
which constitutes a breach of the condition of the official bond of
such officer, may muiiitaiii an action in his own name against
such officer and his sureties thereof, without leave and without
any assignment of any siieh bond."

See. 180, Stats., reads as follows :

"If any notaiy public shall be guilty of any misconduct or
neglect of duty in office he shall be liable to the party injured
for all the damages thereby sustained."

I am unable to find any Wisconsin cases involving an action
against a iiotary public U])on his official bond, but in an opinion
given by this department to Honorable Merlin Hull, secretary
of state, dated .lannary 25, 191S, and found in VIT Op. Atty.
Gen. 55, it was bold as follows:
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"Under see. 174, Slats., iJio bond {?iveii by the notary is one
for the faithful discharge of the duties of his office. The surety
upon the bond is liable for any acts committed by the notary as
such during tlie eontiiniance of his office."

Under yonr statement of facts it is clear to me that neither

the governor nor tlie state of Wisconsin is directly concerned in
the breach of the conditions of the bonds under consideration,
neither the governor nor the state of Wisconsin having suf

fered any loss by reason of the alleged fraudulent conduct of
said notary public. The loss and damage is that of private per
sons.

See. 180, above quoted, makes a notary public liable to a party
iiijui'cd for all dauiagjs sustained by reason of any mi.scoiKluct

or neglect of duty. The bonds which were executed by N ,
now deceased, wore conditioned for the faithful discharge of his
duties as such notary public. Said bonds run to the governor of
the state of Wisconsin.

I cannot now cite any instance as to how a notary public may
broiicli his bond to the injury of the governor or the state, but
1 can readily see how he may do so to the damage of other per
sons. While tlic bond does not in terms so provide, it was cer

tainly intended that the bonds should secure individuals, and the
state of Wisconsin, as well as the governor, who is named as the
obligee. The statute above quoted does not specifically authorize
ail individual who has sufifei'cd damage to sue in his own name.

The implication is .strong, however, that an injured party may
sue on such a bond in the name of the governor.

I call your attention to tlie ease of Staie ex rel. Sheldon v.
Dull', UK) Wis. 7;). Tliis was an action brought by the plaintiff

and a long list of other bond holders and creditors, on relation
of the state of Wisconsin, against Andrew H. Dahl,. formerly
.state treasurer. Objection was raised by demurrer to the plain
tiff's right to maintain the action in the name of the state, it
being asserted that the action should have been brought by the
attorney general. The language of see. 19.02 was cited by the
defendants as a denial of the right of an individual to bring
such au action against a state officer. The supreme court over

ruled the objection. I quote from the language of the chief
justice, p. 79 :

<(« « « promise is made in form to the state, but, so

far as this fund is concerned. H is entirely for the beneficial in- ' : .V-*
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tercst of tliird iiorsons, and those thii'd persons must (if they
are to receive tlie full beiietit of the ))i'omise) liavc sonic way of
enforcing its provisions not dependent upon, the ^vill of others
who have no beneficial interest in the promise. Such bonds
running to llie state or some public official as obligee, but se
curing tlic jierfoi-mancc of'duties owing only to individuals or
cla.sses of individuals, are ((uite freipient, and the general prin
ciple is that ill the aliseiice of express statutory provision it, will
be held that the statutory intent is to grant permission to the
individual or class jiroleeled liy llie bond to use the name of
the. state, or otfieial, as plaiiitilf in an action bi-ouglit, to recover
for breach of such a duty. Howard r. U. 8. 184 1). S. ()7(), 22
Sup. Ct. 54^h Ihnpieslionably the attorney general could bring
the action without relator, and use the name of the state as
plaintiff, beeanse the state is foi- tliis pnrposc the trustee of an
expre^-s trust (Sla-tc. r. Weltsfcin, 64 Wis. 234, 25 N. W. 34);
but where, as her<i, the attorney general has refused, as ho doubt
less' properly may, to bring the action because tlie state has no
beneficial interest in it, thei'e seems no good reason which
should prevent the bringing of the action in the name of the,
obligee on the relation of the parties beneficially interested."

This language of the court clearly means that an individual
who has suffered damage by reason of the breach of an official
bond may bring suit on relation of the obligee against, the prin
cipal and the s\iroties named in the bond. As stated, the bond
of a notary public runs to the govtn-nor as obligee. In the Dahl
case, the bond ran to the state o;" Wisconsin as the o!)!i':ee.

I have not been able to find any Wisconsin case where a plain
tiff sued on relation of the governor, but I have no hesitancy in
saying that a suit may'be eommeneed in his name on relation of

the person who lias suffered damage in the breach of a notary
public's bond. It is also my opinion that the action may be
brought iji the name of the person injured, without the express
authority of the governor. The action may be entitled about as
follows: The llovernor of the State of Wisconsin, on relation of

(pjiHy damaged). Plaintiff, against The A— Com
pany of New York, a eorpoi-ation. Defendant.

In your eomplaiut you should make the proper allegations,
showing the execution of the bond and the filing of the same,
and the approval thereof by the seerofary of state. In order to
avoid all question oi' your authority to bring the action in the
manner stated, it; might be well for you to secure the express con
sent of the governor to binng the action nn relation of the per-

^"jAi
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sons injured and make appi-opi-iate ailegatioas in your complaint
to that; effect.

Tn your letter you suggest that, as the attorney general of
this state, I would be concerned in the prosecution of the pro
posed actions. I am unable to see where I, as attorney general,
am in any wise interested in tlie bringing of these suits. As
the state is.not directly interested, it is not my duty to take
action on behalf of private persons for the recovery of damages
sustained by reason of the breacii of a notary public's bond. If
demand is made upon mc to bring such an action, T would have
to refuse.

In addition to the authorities cited, I call your attention to
the following: 15 Encye. of PI. & Pr. 112; 29 Cyc. 1463; The
Governor i.'. Alien el nl., S Humph. (Tenu.) 176: U((nl>n v.
Chandler, 8 Ala. 230; Johmoii v. Bn'ce, 102 Wis. 575; State v.
Pedermn, 135 Wis. 31; Preniwe v. kelson, 134 Wis. 456.

Following are ea.ses which support the bringing of an action
against the principal and his sureties, in case of the breach of an
official bond: Joosi v. Craig, 63 P. 840, 131 Cal. 504, 82 Am.

'St,. R. 374; Mahoney v D'uon, rl at., 31 Mont. 107, 77 P. 519;
State ex rel. Heithamp v. Ryland et al., 163 Mo. 280, 63 S. W.
819; Peterson v. Mahon {N. D.), 145 N. W. 596; People ex rel.
Curtis.-i V. Colhy, 39 Mich. 456; State ex rel. Savings Tritst Co.
V. Ilallen, 165 Mo. App. 422, 146 S. W. 1171. See cases cited in
49 L. R. A. (N. S.) 45.

M

-i

Bridges and Uighicays—Cofoities—Damages—Under snbsec.
5, sec. 1317 county is liable for injuries caused ))y defect in state
ti'unk highway system.
Highway may bc elosed din-ing construction or repairs.
Traveler on road thus closed may not recover damages even

if he sustains injury.

November 6, 1920.

d. P. Smkuker,
District Attorney,

Dodgeville, Wisconsin.

You say in a letter dated November 2, 1920, that a claim is
made against Iowa county for damages caused by an alleged
defect in a state trunk highway: that said highway was never
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adopted by Iho county board; that at the time of the accident
the highway was inidci- construction by the state highway com
mission, and that signs were posted, at each end of the portion
under construction and upon wliich the accident occurred, not-
ifying travclei-s that said portion of such highway was closed
beeaiLse undergoing construction.
Upon these facts yon submit tJie following question: Is the

county liable for the damages sustained?

This department is of the opinion that the county is not liable
under the facts stated. However, counties may be liable for in
juries resulling from defects in state trunk highways. Counties
are required to adequately maintain all portions of the state
trunk bigliway system:

5. Claims for damages which may be due to the insufficiency
or lack of repair of the trunk system shall be against the county
and sections 1889, 1840, and 1840^/ of the statutes shall apply to
■such claims.^' * 8cc. 1817, Stats.

There aj-e two reasons why the county is not liable in tlus
instance: First, the accident appears to be due to construction
work rather than defect in the highway, and the traveler, know
ing of the eoiustruction work, was negligent or assumed the risk
when he undertook to travel over it. aeeond, he had no right to
travel the highway. Notices were posted informing him that
this road was closed to travel, and the highway commissioner is
expressly vested with power to thus interrupt public travel over
roads undergoing construction:

"7. The eounly highway eominissioner sliall have power, in
Ills discretion, to suspend the. right to travel on any liighway in
.pi-ocess of construction or repair, liy posting notices forbidding
such travel a! each eiul of .said bigliwav. and niiv one violating
us order in that regard sliall be guilty of a misdemeanor, and

l)e_ punisJie^d by a fine not exeeodiiig one hundred "dollars, and in
addition theroto .sliall be liable for all damages done to such
higlnva^' bv such travel, said dainage.s to be sued for and re
covered by the county." Sec. 1317m—6, Stats."

A person who travels a road where tlic right of travel has thus
been suspended has no cause of action if lie suffers injury on
account of traveling there, but on the contrary, he renders him
self liable to a fine aiirj to such damages as he causes to the
highway.
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Banks and Banking—Taxation—T&x certificate is not evi
dence oi; indebtedness, within definition of sec. 2024—9, subsec.
6.

November 8, 1920.

Honorabee Marshall Cousins, •:

Commissioner of Banking.
Sec. 2024—9, Stats., provides:

"Upon making and filing of the articles of incorporation the
bank shall become a body corporate and as sneh shall have the ... ->1
following powei-s:

< (« # «

"Sixth". To exercise, by its directors, duly autliori/cd officers,
or agents, all such power.s as shall be usual in carrying on the
business of banking; i)y buying, discounting and negotiating
promissory notes, bonds, drafts, bills of exchange, foreign and
domestic and other evidences of debt; by receiving commercial
and savings deposits under such regulations as it !ua.y establish;
by buying and selling coin and bullion, and by buying and sell
ing exciiangc. foreign and domestic; Issuing lettci'S of credit,
and by loaning money on personal or real security, as provided
hereinafter."

Your letter of November 4 recpiests an opinion as to whether
a tax certificate could be considered an evidence of debt, as that
terra is used in this particular statute, and if investments by
banks in tax certificates are permissible under the law.
You are advised that in the opinion of this department banks

may not directly purchase tax certificates, because the same
are not evidences of indebtedness, within the meaning of the
law.

The question involved is not wholly free from doubt, our court
having said in Ma7'incr v. City of Milwaukee, 146 Wis. 605, 609:

"Taxes are debts due to the government which a property
owner has no more right to withhold than the most sacred debt
of a private nature."

But this distinction is to be taken between a tax and a tax
certificate; a tax may be a debt, but the tax certificate is evidence
of the sale of the land to satisfy that debt. The statute covering
the matter of tax certificates—sec. 1140—recites the sale of land,
and provides for recording the certificate issued in the office
of the register of deeds. Tu the opinion of this department a ̂
tax certificate would partake more of the nature of an evidence
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of title ill real estate than it would of an evidence of indebted
ness. Keller V. Hawk, 91 Pac. 778, 779, 19 Okla. 407, is author
ity for the proposition that a "tax certificate" docs not pass
title to the lajid, but is a written certification by the eonntj' treas-
uiTj- of tlie facts as to the sale of real estate, and is the legal
evidence on wliieli the purchaser is entitled to a deed or the re-
demptioji money, and ]>rima facie evidence of the correctness
of the facts recited therein.

The ])ower of the bank to invest in real estate is specifically
set forth in sec. 2024—19, which provides that a bank may pur
chase, hold, and convey real estate, for the purposes therein"
enumerated only. The third subdivision provides for. purchase
at sale on judguients, decree.s or mortgage foreclosures, but it
contams no provisioji for purchase of lax certifieate:-;.

Nothing in this opinion is to be construed as holding that a
bank may not make loans upon tax certificates as security.

liridyeH aud ll'Kjhwuijs—Cowniies—County may not pay or
assume muuiei]>ality \s sliare of cost of bridge erected pursuant
to sec. 1321r/.

November 8, 1920.
E. S. Jedney,

District Attorney,

Black River Palls, "Wisconsin.
By letter of October 29, 1920, you ask to be advised as to the

distribution of the cost of constructing a bridge in the town of
Melrose, Jackson county, under see. 1321«., Stats.
That section provides for the construction at the joint ex

pense of the state, counties and municipalities, of bridges more
than 475 feet long across meandered streams:

" (a) Where such bridge is located wholly within one munic
ipality or is eonstnnded by a rnniiicipality alone, sncii munic
ipality shall pay one-third the cost thereof. Any mnnicipalitv
situated within five miles of such bridge may contribute towards
the cost and maintenance thereof a sum not to exceed one-sixth
thereof. Such sum may be accepted b,y the municipality or
munminalities building such bridge and may be used to apply to
wards it or their share of the cost of the bridge.
"(b) When such bridge is located between two municipal

ities and is constructed by them jointly, then said municipal-
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ities shall pay toguthci- one-third thereof to l)C borne by each in
proportion to the ecpialij^ed valuation of each as fixed by the
last county board, and if said umnicipalities are in different
counties, each shall then pay one-sixth thereof.
" (e) The county shall in all other cases pay onc-third of the

cost, except when such bridge is located on or across the line be
tween two counties and in that ease each county shall pay one-
sixth of such cost.

" (d) The state shall in all cases pay one-tliird of the cost ot
constructing such bridge." Subsec. 6, sec. 1321ft, Stats.

In the erection of a bridge pursuant to said section the county
may contribute only so much toward the cost of construction as
is authorized therein. Tlie county in such a case has no power
to take over or pay the bonds Avhieh a town may have issued for
tiiat jiui'posc and in that way have the county j)a> Iwo-thiiiis
of the cost of the bridge. The shares which may be and must
be contributed by the state, the county and the municipality in
operations under see. 1321ft are dt^finitely fixed by the language
of that section.

You say that, the reason proceedings were institflted by the
town of Melrose for the construction of the bridge in question
under said section is that the town autliorities had been advised
that no other statute authorized a state contribution toward the
project. The contemplated bridge is to replace one which now
spans the Black River and which is located about one mile south
of the village of Melrose. This bridge is on and forms part of
the Jackson county system of prospective state highways, and
also on the.state trunk highway system. There is one other pro
vision of statute which authorizes the use of state funds for the
construction of a bridge at that point in advance of the im
provement under federal aid. Siibsec. 1, sec. 131/m:—5, Stats.,
provides:

: * # In ease the county board shall detei'iuinc that any
portion of the county sy.stem of prospective state highways shall
be constructed bv the county and state, upon county initiative,
the county sliall", subject to the provisions of subsection 1ft of
this section, contribute not less than sixty per cent and the state
not more than forty per cent of the cost thereof."
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Counties—PuUic Heallh—JJental Climes—Public Officers-
Comity board niay not establish deiital clinic.

November 8, 1920.
Mrs. Mary P. Morgax. Director,

Bureau of Child Welfare,
State Board of Health.

Your letter of November 5 contains the iuquiiy as to whether
a county board of supervisors can legally appropriate money to
support a free dental clinic for the county.
You are advised that it is beyond the ^ower of a county

board to do so. As was said in VIII Op. Atty. Gen. 33;

Under the well-known rule, as laid down in several cases
decided by the supreme court of this state, a county board of
supervisors lias ojily such powers as are expressly granted by
statute, or necessarily implied therefrom. This rule is discussed
in the ease of Meinzer u. Racine, 68 Wis. 241; and in the ease of
/' rederKh v. Douplas County, et al., 96 Wis. 411, the rule is laid
down that. 4-ounties owe their creation to the general statutes of
Ihe slafc and that the statutes confer upon them all the powers
they po.ssess, iirescrihe all tiie duties they owe, and impose all
liabilities to which they arc subject."

Nowhere among the enumerated powers of a county board,
which are found in see. 59.07, Stats., is any authority granted
for establishing free dental clinics.

Counties—Tulerculosis Sanahriums—Joint County Institu-
tuMons County which has erected and maintained tuberculosis
sanatorium may make arrangement whereby adjoining counties
purchase interest in such building and make joint county insti
tution out of it.

November 10, 1920.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

The county of Winnebago several years ago erected a tuber
culosis sanatorium and has maintained it at all times since. The
building and equipment are now used to only a part of their
capacity. You suggest that an arrangement might possibly b<

'
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made whereby two adioiiiiiig counties would purchase ̂  inter
est in. the building and make a joint county institution out of it.
You state that you find no authority in the statutes for this pro
ceeding, and request an opinion as to whether sec. 46.20, Stats.,
or any other statute, will permit the county to sell to the two
counties named an interest in the institution in question, so
that it may thereafter ])e maintained and operated as a joint
county institution.

You are advised that, in the oiniiioii of this department, see.

46.20, subsec. (9), may properly be interpreted so as to author
ize the transfer of an interest in the existing institution to the
two counties named. This sulisection of the secftion provides:

"At any time after the organization of any such institution,
any additional county or counties may join in the support and
conduct thei'eof upon jiaymeiit of such equitable proportion of
llm original cost of its establishment, and any joint county may
withdraw upon such terms, as may be agreed upon among the
coiiuty boards- of the counties interested; and thereupon the
board of trustees of such institution shall bo reorganized, in
such manner as may be determined by the county boards of
I he jiarticipating counties, to conform to the provisions of sub
section (4)."

•A literal reading of the section would plainly authorize such
action. It is in the broadest possible terms, providing that "at
any time after the organization of any such institution," not
re.stricting it to the organization of a joint institution.

Consideration of the purpose which the legislature undoubt
edly liad in mind confirms the propriety of such interpretation.
The object of tbe law clearly is to make possible the establish-
mcjil of iustitulions of the character specified, it being doubtless
thought that if scvei-al counties joined, structures of a more
commodious and up-to-date character would be possible than if
the entire burden were confined to a single county.

If a proper and suitable building were available, certainly
'  ihei'o cnuld be no disadvantagi?, and tliei-e might be groat ad-
\autage, in purchasing, rather than building, such an institu-
lion.

Assuming that within the plain letter of the statute two coun
ties jointly constructed a tuberculosis sanatorium, or hospital,
subsec. (9) provides tliat either one of the counties

"may withdraw upon smdi terms, as may be agreed upon among
the county boards."
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After such willulrawai, the entire ownership would hi- vested in a
single county. When so reduced in ownei'ship to one county,
then additional couiitiiis beyond all question could be admitted.
•It is not believed that it is necessary to so interpret the law

u.s to restrict the possibility of joint ownership to cases where
llie building shall liavc first been jointly constructed. On the
contrary, it is thought that the law should be so construed as
to further tlie manifest legislative policy.

Rf.sfauranif! and holi'ln— Words and Piirasc.s—■Oirnrr—
Hotel is not subject to regulation under rent regulation act.

Lessor of resideiiiial property wlio occupies portion thereof
for residential purposes is an "owner," within meaning of law;
property so occupied by liiin'is not rental property or subject to
regulation.

November 10, 1920.
Wautek H. Bender, JJireclor,

Dcpnrhnp.ni of Rent Rpgidaiion,
Railroad Coiimiission.

The ([ucstion has arisen whether "hotels" arc rental property,
within the meaning of Ilu* rent regulation act (ch. 16, laws of
the spjicial session of .1920), and you request from this depart
ment an opinion upon the matter.

This department is fully persuaded that hotels do not fall
within the scope of regulation intended by this law. A super
ficial examination of the act itself strongly rebuts the prob
ability that hotels were intended to be included.

Sec. 1 of the act declares the existence of an emergency with
reference to "honsing conditions." "Housing conditions," in
the plain, ordinary acceptat ion of those terms, would not be
construed as having anything to do with hotels.

It is further set forth that unjust, unreasonable, and oppress
ive agreements for the ])aymeiit of rent and for rental service
have been made, and arc now being exacted by landlords from
tenants. In ordinary business parlance, one does not speak of
paying his rent at a hotel, nor is the occupant of a room at a
hotel referi'ed to as a tenant. The legislature has frequently re
ferred to individuals having occasion to resort to the aecommo-
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dations' provided by a hotel, and as appears from sec. 3344 and
sees. 1725 to 1727ju, inclusive, the ordinary terra employed is
that of "guest."

Follon-ing out tlie same thought, hotels as such have been the
subject of regulation,' notably by the provisions of the statutes
just referred to. "Hotel" is a term of pretty well defined sig
nificance, whose general meaning, giving no regard now to finer
distinctions and ramifications, is well understood. At least, it
is a term that produces as definite a mental conception as does
tlic expression, "tenement house," "apartment house," "fiat
building," or "duplex building." "We find that each of these
expressions is used in suhd. (a), subsec. 1, sec. 2 of the act, and
had it been intended to include hotels among buildings to be
regulated by your department, the inference is irresistible that
the legislature would have inserted that word. As it is, a hotel
is subject to regulation, if at all, under the provisions of subd.
(c), subsec. 1, sec. 2 of the act. This language occurs after the
enuincratiou by subd. (a) of "any tenement house," etc., al
ready noted, and the enumeration by subd. (b) of "any build
ing or part thereof rented or hired for office purposes":

"(c) Any building not included in paragraphs (a) and (b)
of this subsection and no part of which is occupied by the
owner thereof for residential j)urposes, rented or hired for resi
dential pui'jioses, or any part of such huildiiig or land appur
tenant thereto."

In "the common and approved usage of the language" (sec.
4971, Wi.s. Stats.), "any building # * * rented or hired
for residential purposes" would not be taken as the equivalent
of a hotel, and a hotel can be incorporated into the act only by
a somewhat strained construetiou and interpretation.

The characteristics of a hotel have been tlio subject of judi
cial discussion by our own court in the recent, case of JIuntley
V. Stfiiwhfield, 169 N. W. 276, 168 Wis. 119. In that case the
court described the method by which the business of one of the
])arties was conducted, as follows, p. 122;

('* « # They conducted this business in the following
manner; (1) having a fixed rate of charges per day; (2) having
the guests register as is done in the hotel business; (3) main-
laiiihig an office and a lobby; (4) maintaing a parlor for the
common \ise of guests; (5) keeping the building open to the
public generally; (6) accommodating transient guests."

•  il*..
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CommeiitiDg upon this <losCTiption, it was said, p. 124;

"* * * As heretofore shown, tlio character of defendants'
business and the manner in which they conducted it show they
were offei-ing their accommodation to the public as hotels do
and that it constitutes a hotel business in the modern legal
sense.'

In HuinhuKl r. Crawfonh 105 N. "W. 330. the following defi
nition is quoted from Fay i'. Pacific hup. Co., 93 Cal. 253, 26

Pac. 1099, 28 Pac. 943, 16 L. R. A. 188, 27 Am. St. Rep. 198,
where it was said:

*  * The fact that the house is open for the public, that
those who patronize it come to it upon the invitation which is ex
tended to the genci'al/public, and without previous agreement
for accommodation, and without any previous agreement as to
the duration of their stay, marks the important distinction be
tween an hotel or inn and a boarding-house."

And furtlier quotation is made from Bcliouler's Baiiments, p.
288 (2d ed.) :

"« * * ijjjj jj. .j house wliose keeper liolds liimself out

as ready to receive all who may choose to resort thither and pay
an adequate price for the entertainment, while the keeper of a
boarding-house re.serves the choice of comers and the terms of
"accommodation, contracting specially with each customer, and
most commonly arranging for long periods and a definite
abode.".

"Residential purposes," as used in tliis act, is intended to

distinguish usage, on the one hand, for office purposes, and on
tlie other, to distinguish from use for hotel purposes, or transient
jmrposcs. Recldiny f. McKiiistry, 185 Fed. 842, 843, cited in 4

Words &, Phrases, Second Scries, 350, emphasizes the distinction
between a resident and a transient. Many definitions arc quoted,

among others from Toian of Neiv Haven v. Totvn of Middle-
hury, 63 Vt. 399. 21 All. 608, 610:

"The word 'tiamsicnt' is the opjiositc of 're.sidcnt.' The
lattei- describes a persmi at rest in a town, while the former
describes him in his passage through or across it."

You state further:

"There is an attempt now being made by some owners of
property in this city which would otherwise be rental property
to escape the operation of the Act by denominating their pi*o-
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perty 'hotel property' and giving it as many of the character
istics of an ordinary liotcl as possible."

Exceptional occupants of a hotel lose their transient character,
and through long continued occuijancy give their abode the
characteristics of a settled legal residence. In such case no
reason is apparent why the hotel building to that extent, and
as to such patrons, does not take on a character which brings it
within the terms of regulation of your department. In other
words, where a building is used partly for "residential pur
poses," and partly for Imtel purposes, to the extent that it is
used foi- residential purposes, it is subject to regulation; so far
as used for purely hotel purposes, it is not.

This construction is deemed warranted by having particular
regard to the language of subd. (c), subscc. 1, see. 2, already
quoted, whieli expressly makes the law applicable to "any part
of such building" "rented or hired for residential purposes."

This cunclusion obviates the necessity of undertaking a hard
and fast determination as to the exact line of demarcation in

cliaracter between a building used for hotel purposes and one
used for residential purposes. The same building at one and the
same time may be partially subject to regulation and partially
excluded from regulation, and the predominant character of its
use is not the test of wliether it is subject to regulation or not,
but the test is whether if is used for residential purposes at
all.

A holding out by a proprietor of willingness to receive tran
sient guests as to even a majority of rooms, under the terms and
conditions Dial gov{'rn the opcj'ution of a hotel, as above set
forth, would not remove tlie balance of his rooms from regula
tion by your department. To the extent that the building was
actually and in good faith used for hotel purposes, it would
cease to be subject to regulation; but to the extent that it was

employed for residential purposes, it would continue subject to
regulation. In like manner, to the extent that any hotel proper
came to be "rented or hired foi- residential purposes," it would
cease to possess the characteristics of a hotel, and become sub
ject to regulation.
You present a second question in the following language:

"The second (luestion aj'iscs under the same subpai-agrapli.
We are confronted with many cases where an ordinary build-
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iug is rented and a very few rooms, say two or three, are oeeu-
picd by the tenant and llic tenant then sublets cither furnished
or unfurnished {generally the foi-mer) the remaining rooms in
the buildiiig, usually on the plan of one room to each subtenant.
The question arises as to whether wc have .iurisdiction over a
situation such as this to fix and deterraiiie the rentals to be
cliarged the snbtcnants by the sublandlord who actually lives in
the building. It would seem that the answer to this question
<lepends upon whetlier the word 'owner' as used in subpara-
grapli in (tueslion is used in its technical sense as referring to
the one possessing an estate in the property in question or
whether it is used in its more general sense as referring to ths
one entitled to the immediate possession and control of the
property in question."

Subscc. 2, sec. 2 follows:

" 'Owner' means any person, firm or corporation which is a
lessor or a sub-lessor, or any othei- person, finn or corporation
entitled to receive rent or charges for the use or occupancy of
any rental property or any interest, therein, or the agent of
.siich i^crson. firm or corporation."

Ujider elementary and settled principles of statiitoi-y con
struction, force, meaning, and effect must be given to all of the
provisions of this act. The word "owner" and the words
"i-ental properly" are obviously used lii the same sense in sub-
sec. 1 and in sub.sec. 2 of this section. "Rental property," as

u.scd in subscc. 2, having jnst been defuied as including only
buildings.

"no part of wiiich is oeeupied by the owner thereof for residen
tial purposes,"

and "owner" being expressly defined to include a "lessor or a
sub-lessor, " etc., it would clearly be an absurd result to hold that
tlie property expres.sly exeluded by the earlier section was
brought within the purview of the act by the later section.
The matter will perhaps be clearer if, in lieu of the word

"owner," as the same appears in subd. (c), subscc. 1, the words,
"lessor or sub-lessor" wore substituted, so that the definition

would read:

"Any building * * * no part of which is occupied by
the lessor or sub-lessor thereof for residential purposes."

It will ])e not.'d thai see. 2 is in the lu'oadust po.s.sib!e language.

It says:
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''The following terras, as used in this act, are defined ais fol
lows : * * * ."

There is no restriction or limitation saying that the terms are

so defined when used in the hochj of the act, and no language to
indicate an intention to exclude the application of the defini
tion, even in the interpretative portion of the statute itself. In
this situation, to cite but a single authority, the rule stated in
Sutherland on Statutory Construction, Vol. II, sec. 576, is con
trolling :

"Any provision in a statute which declares its meaning or
purpose is authoritative. Whether it relates to the object of a
whole act, or of a single section or of a word, it is a declaration
having the force of law. It is binding on the courts, though
otherwise they would have understood the language to mean
something different."

Were the con.st.rnction to be given to tbc law otherwise doubt-
fid, there is an additional consideration which is deemed to be
decisive. It is of eour.se an elementary proposition that needs
no citation of authority that, where two constructions of a
statute arc possible, one of which would render it constitutional,,
and the other unconstitutional, that construction is to be pre

ferred which establishes the constitutionality of the law. - In
the present ease, a construction which would exempt the owner
of an ordinary dwelling house, using the term "owner" in its
restricted proprietary sense, from regulation in letting one or
more fiirnished rooms, and which subjected another individual
doing exactly the same thing in cxaclJy the same sort of a house,
who did not own tlie premises but had leased the same, to such
regulation, would throw very serion.s doubt upon the constitu
tionality of this portion of the law. The owner of a home, in the
situation supposed, is not subject to regulation. Whether an at
tempt at such regulation, in view of the language of the court
ill Bonneii v. VulUcr, 136 Wis. 193, 195, h. n. 18, would be con
stitutional, may well be doubted.

But whatever led the legislature to exempt from regulation
Ihe actual proprietor of sucli a building, it is difSeult to per
ceive any possible gi-ound foi- distinction between his case and
the case of a person, himself a tenant, who occupies a portion
of a building for-a home and rents out such rooms as are not
required for the use of his family. The test of classification has

S3—A. G. I
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often been emphasized. It is perhaps as well stated in the case
of State V. Swvage, 184 Pac. 567, as anywhere else. It was there
said, p. 569:

"If the statnti! appIiCvS only to one class of persons, and im
poses upon them duties not cominon to others, there must exist
in the relations to such persons to the state, to the public, or to
individuals some reasonable ground of distinction sufficient to
show that the classification is not merely personal and arbitrary,
else there will l>c a denial of the equal protection of the law.

I Citing cases.]
"The general principle seems to be that if legislation, with

out good reason and just basis, imposes a burden on one class
which is not imposed on others in like circumstances or en
gaged in the same business, it is a denial of the equal protec
tion of the laws to those subject to the burden and a grant of
immunity to those not subject to it."

Had the legislature attempted to make the test of regulation,
or nonregulation, of two individuals engaged in doing exactly

the same thing dependent upon the clement of proprietorship
of the premises devoted to the business in which they were en
gaged, a court might well be warranted in saying, in the lang
uage of State ex rel. Owen v. Donald, 161 Wis. 188, 195;

"* * * This discrimination is wholly arbitrary; there is
no legitimate classification on which it can rest."

Seh also] as to the tests of a proper classification; State ex
rel: Kellofiii v. Curi-ens, 111 "Wis. 431, 438-439: Mehlos v. Mil-

wmikec, 156 Wis. 591, 605; State ex rcl. Milwaukee v. Milwau

kee E. E. iC' L. Co., 144 "Wis. 386, 399; Northwestern Mut. Life
Ins. Co. V. State, 163 Wis. 484, 491; Wwconsin Assn. of Master

Bakers v. Weigle, 167 Wis. 569, 575.
The correctness of the view herein set forth is strengthened

by the fact that, even in the absence of legislative definition or
the necessity of avoiding constitutional infirmity, the term
"owner" has been construed as broad enough to include a ten
ant, as ̂ v'cll as an actual proprietor.
Texas Bank Trust Co. v. Smith, 192 S. "W. 533, h. n. 1:

"The term 'owner,' as generally used, signifies one who has
Ihe legal rightful title, but as used in f citing statutes], declaring
a paramount lien for water furnished lands for irrigation, the
teim inelndes both the ownier of the title and tenants in posses
sion. ''
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Texas Bank tO Trust Co. v. Sinitk, Beaumont Irr. Co. v. Mc-
Doinitd, 105 S, W. 617, li. n. 1:

•  word 'owiioi-,* tiiouffli it jirinuirll.v means Ihe

owner of the fee, mcludes also a person having a possessory
right to the land."

See also: B. tC; 0. K. Co. v. Walker, 16 N. B. 475. 480, 45 Ohio
St. 577; Peterson v. Johnson, 132 Wis. 280.
And in Merrill E. (C: L. Co. v. Merrill, 119 Wis. 249, it was

said, after citing numerous cases, p. 254:

"* * ® Thas it appears very clearly that the word 'owned'
is not a technical teriii; that it is a general exjiression to de
scribe a gi-eat variety of interests, and may vary in significance
according to context and subject matter."

Api)roi)ri<i(ioiis and Expenditures—Alloiyncnts—Fuhlic Of
ficers—Pliurniacculical Association—Allotment to state' phar

maceutical association out of appropriation to state pharmacy

board subject to general rules governing appropriations.

November 11, 1920.

HoNOKAnnE Merlin Hull,

Secretary of State.
Sec. 20.46 appropriates:

"All moneys collected or received by each and every person
for or in boiialf of the slate board of pharmacy shall be paid
within one week after receipt into the general fnncl, and are ap-
pi'opriated tlierefrom for the execution of the functions' of the
board. Of this there is allotted:

*  *

"(3) One thousand five hundred dollars, to the state phar
maceutical association."

Sec. 20.78 provides:

"All appi'opriations made by law from state revenues for any
dejiartmoiit, board, coinmi.ssion, or institution of the state, or
any society or association veceiviiig stale aid are made on the ex
press conditions that snch department, board, commission or
institution, society or association, as the case may be, pays all
moneys received by it into tlic state li-easnry within one week
of receipt, and conforms with the provisions of sections 14.31,
14.32 and 20.77 of the statutes, both as to appropriations of its
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owu receipts, ami as to appropriations made by the state from
state revenues."

Your letter of November 10 contains the inquiry as to whether
(Ills allotmoiit of $1,500 may be paid in a him]) sura to the state
pharmaceutical association, or whether the same is subject to
the provisions of sec. 20.78.

You are advised that in the opinion of tliis department there
can be no question but what such association must comply with
all the requircraents of sec. 20.78, before it is entitled to receive
any part of tlie appropriation. The mere fact that it is in form

^an allotment from an appropriation to another department is
wholly immaterial. Witliin tlie scope ami the i)ur])osc of the
law, it is, to all intents and purposes, an appropriation to the
state pharmaceutical association and stands on the same footing
as if made directly to it.

Agncultiire^IAvc Stock—Fact tiiat domestic animals die
from hydrophobia, standing alone does not sufficiently establish
that death has been occasioned by a dog or by dogs.

November l:}, 1920.
James Murray,

District Aflonicy.
Fond dn Lac, Wisconsin.

The facts are not stated with perfect claidty in your letter af
November 11, 1920. You submit three cases, the first being one
ill which you say a dog bit a horse, and that the dog also bit
another dog tliat died of hydrophobia. You do not state whether
the dog and the horse in question were owned by the same or
dilferent persons, nor do you state whether the horse in question
died of liydrophobui. In this situation, no answer to your
<iuestion can be given>

The second case whicli you present is apparently one where
cattle are aft'octcd with hydrophobia, and you have at present
no evidence as to the source or origin of the disease.

In this situation, you are advised that, as a matter of scientific
information, hydropliobia may r(?snlt without the direct or nec-
I'ssary iiitervontiou of a dog at all. A wolf or a skunk, or even
a hog, may give a bite wliich will result in the development of
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the disease. This being so, the mere eatablisliment of the fact
that a domestic animal has died from hydrophobia is not suf
ficient to e.stablish any liability against the county or any cer
tainty that the damage was the result of a dog's bite. Further
more, in such a case there would be nothing to show but what
the injury might have been the result of a bite inflicted by a
dog owned ])y the owner of the animals which have been lost.

Your third case is that of a farmer who owned a dog that
was brought to his place on May 28, and there seems to be good
reason for believing tliat this dog inflicted damage upon the
animals of the farmer, wliich resulted in theii- death.
You will note that the la.st sentence of sec. 1630 provides:

"1. * * * Before any claim shall be allowed by the
countv on account of damage.s done liy dogs, the claimant shall
furnish satisfactory proof that the damage was not done in
whole or in part by any dog owned, kept or harbored by him."

Under this section the burden of proof is placed upon a claim
ant to demonstrate the innocence of his own dogs by satisfactory
proof. "Satisfactory proof" has been a subject of frequent
definition, and without cxhansting the cases upon the subject,
it is sufficient to say that it contemplates that degree of proof
which is necessary to establish a cause of action in favor of the
plaintiff in an action for fraud. M., St. P. tC: S. S. M. E. Co. v.
Railvoud (U)mmisdon, 136 "Wis. 14-6, 166.
This consideration as to proof of operation applies to all

three of the situations which you have presented.

Appropriations and Expenditures—Puhlic^ Officers—Attorney
(?g„e;.rt/_Appropriation to attorney general of moneys for "any
e.xpense actually necessary to the prosecution or defense" of a
state case does not authorize advancing money for payment of
the salary and expenses of membci-s of a commission appointed
by decree of the supreme court of the United States to fix the
boundary between Wisconsin and Minnesota.

November 15, 1920.

Honokabi.e J. G. D. Mack,

Madison, Wisconsin.
Pursuant to the communication submitted by you under date

of November 12 and various oral discussions of the matter, this
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department lias i'elt constrained to re-examine the entire ques
tion of the liability of the state, under the terms of the decree
in the aetiou of Minnesofa v. Wisconsin which led to the ap-
ponilment of .yourself and associates as commLssioners for the

determination of the boundary between the two states.
As noted in a letter of October IS, 1920, to the Honorable S

S. (lannett, tbe decree found in 2.o2 G. S. 27S, 28:1. contains
this language:

"Within thirty days counsel may present a proper decree for
eari'.A-ing this opinion into effect. The co.sts will be equallyeari'ying tins opinion into effect,
divided between the States/'

In that letter it was assumed that sec. 20.08, subd. (2), Stats.,
making an appropriation to the attorney general, was sufficiently
broad to authori/.c the payment of expenses incurred in carry
ing out the decree of the court. This letter was written upon
Die Iheory and n.ssuinption. as set forth in a subsequent letter
ol Octolier 25, that llie work and services to he rendered and the
exjieiiscs ineiirred 1).\' Die commission Avoiild be pnr.suant to the
decree, and that such commissioners would, as provided in suh-
sce. 9,

"make a report of tlicir jiroceediugs under this decree as soon
as practicable on or before t!ie 1st day of May, 1921, and shall
return with their report an itemized statement of services per
formed and expenses incurred by tlicm in the performance of
their dnt,ie.s."

It was staled in the letter of October 25 that the state was
witlioiil power to aclvaiieo a lump sum—for instance, :(>;{.000 a
nifiiitii—in the aliscnce nf some express legislative jirovisioii.
Having considered the matter quite fully, the following con

siderations and eonelnsion.s arc submitted for your information.
See. 2. art. ('oust., provides:

"No mnuey sliall be paid out of tlie treasury except in pur
suance of an appropriation liy law. No appropriation shall be
made for the payment of any claim against the .state except
claims of the riiited States ami iiidgmeiits. unless filed within
six years after tbe claim aeerued."

Sec. 2940m specifies certain eases in which costs against the
state may be paid. Tliese eases relate solely to actions in cir
cuit court.
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Noi/cs r. i^lale, 40 Wis. 250, expressly considers the question
of the liability of the state for costs awarded by the supreme
court of the United States, and it was there said, p. 252:

•'On what ground of authority the supreme court of the
United States assumed to render judgment for costs ag^nst the
state in its sovereign capacity, in the ease of Morrill, it
ficult to conjecture. The judgment may not improbably have
"•one upon mere mispvision of the clerk. Be that, as it may, it is
?ory certain that no statute of this state gives any authority to
this court to render judgment for costs against tlie state in a
criminal pi-oseciition; and that this court has no jurisdiction to
render such a judgment, even were it so ordered by the mandate
of the supreme court of the United States. The jurisdiction of
this court must come by the constitution and laws of the state.
The federal supreme court cannot confer it; though it may, in
cases involving federal questions, control its exercise.
And again, pp. 253-254:

"It is unnecessary to express any opinion on the effect of the
judgment for costs of the federal supreme court. It is sufficient
to hold that it is not a just claim, against the state, within the
meaning of the statute conferring jurisdiction on this court of
actions against the state."

In Sandherg v. State, 113 Wis. 578, 589, it was said in general
language:

"The judgment for recovery of costs against the state is er
roneous. ' No court is authorized to render judgment for costs
against the .sovereign slate, in ab.sciiec of statute giving express
authority. U. 8. c. Burhcr, 2 Wheat. 395; JJ. S. v. Binggold, 8
Pet. 150", 103; Stauley •»). Sckwalhy, 162 U. S. 255, 272; Stale v.
Smith, 52 Wis. 134. We find no statute giving such authority.
The doubt expressed by Ryan, C. -T., in Noyes v. State, 46 Wis.
250, 252, whether general cost statutes might apply against the
state in civil actions is readily resolved by reference to the rule
that general .statutes are not to be construed to include, to its
hurt, the sovereign."

Ill the ease of Wisconsin v. DuhUk, decided in October, 1877,
and reported in 96 U. S. 379, the supreme court of the United
States dismissed a bill of the state of Wisconsin with costs.
Without making a detailed examination of the statutes as they
existed at that time, it is deemed significant that, in order to
liriug about the payment of these costs, it was considered neces
sary, by eh. 110, laws of 1879, to appropriate the sum of
$1,302.54
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''to the attorney general, to pay a judgment for costs in the
supreme court of the United States, in the ease of the state of
"Wisconsin agaiiLst the city of Diiliith, et al."

A further eonsideratioii of the provisions of see. 20.08, subd.
(2), permitting

the payment of •expenses inciiiTcd bj* tlie attorney-general
*  * * in the pros<Hiutioii or defense of any action * * •
for any abstract of title, clerk of court's fees, shcriif's fees, or
any other expense actually necessary to the prosecution or de
fense of such eases,"

has led this departmciit to doirbt whether this section contains
any specific authority for the payment of the expenses of the
boundary commission. The same would constitute such appro
priation only if it came yfithin the phrase,

"any otlier expense actnally necessary to the prosecution or de
fense of such cases."

It soeins doiibtfiil whctlior the salaiy and expcii.se of commis-
.sioners appointed liy tlie supi-eine court of the United States
could be classified as an expense necessary to the prosecution
or defense of thi.s case. In the judgment of this department it
is ratlier an expense incident to the carrying out of the decree
of the court. The prosecution and defense of the case has been
carried to the point of judgment, and the expense now under
consideration is an expense of carrying into execution the
judgment of the court. The matter is not wholly free from
doubt, but it lias been a rule of construction of this department
of long standing that, in case of doubt, the same .should be re
solved against an appropriation and in favor of the public
treasury.

This conclusion is not at all to be taken as holding that there
is no ultimate liability on the part of the state for the payment
of the costs in the present action. It is to be taken as deciding
merely that no present authority exists in any officer of this
state to make pay ment of anj' sum of moucj' under tlie terms of
the decision of the court. Under the language of the supreme
court of the United States, in the case of Virginia v. West Viiy
gima, 246 U. S. 565, there would .seem to be little doubt as to
the poAver of the court to enforce its decree, including the li
ability for costs.

This department is impressed with the view that the abstract
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question of law involved is more or less of an academic one;

that the sole question is one of procedure, and no doubt has ever
been entertained as to the entire want of power to advance pay

ments upon account as the work in question was being con
ducted, tlie theory of this department being that payment could
only be made after the work and services had been rendered,

the expejiscs incurred, and the same reported to the supreme
court of the United States and approved by it.
The furtlier view is now entertained that the orderly and reg

ular method of procedure requires a legislative appropriation
to meet the expense involved. A large number of boundary cases
have been litigated in and decided by the supreme court of the
United States, and to date no question has ever arisen upon
the matter of payment by the respective states of their portion
of the expense arising therefrom; and no doubt is entertained
but what the legislature will promptly recognize its moral obli
gation and make all appropriations necessary to meet the situa
tion. The present attorney general of the state will be governor

at the time when the next legislature is in session, and there

fore particularly interested ii:i 1he proper disposition of this
matter of litigation.

If the state of Sliiuiesota has funds available for making pro

rata payments during the progress of the work of the commis
sion, there would seem to be no good reason Avby it might not

advance funds from time to time, until the legislature of "Wis
consin was in session and able to grant affirmatWe authority.

Mol.hcrs' Peii'sioiis—Prisons—Parole—Fact that husband

sentenced to penal institution for one year or more is paroled
after such senteucc does not take away right of his wife to ap
ply for relief under mothers' pension act.

November 17, 1920.

M. J. Pauij,

District Attorney,

Berlin, Wisconsin.
A husband has been sentenced to Waupim for two years, im

mediately put out on parole, and his earnings are turned over
to his wife. The amount of the same is not sufficient to sup-
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port her and her five children. You inquire whether, under the
provisions of sec. 48.33, subd. (5), she is entitled to make ap
plication for support under this section.

You are advised that the section expressly provides that, in
case the children are dependent upon the mother, in a ease
among others where the husband has been sentenced to a penal

institution for one year, she may make application for suppoid.
No exception is made to cover a case where the husband has been
paroled.

No reason is apparent to this department why, under the eir-
ctimstances stated, the county court in its discretion may not

grant assistance.

Dairy and Food—Buttermakers' Licenses—One who engages
in manufacture of whey butter is buttermaker within definition
of sec. 1410b—2 and must have license therefor.

November 18, 1920.

Dairy and Food Commission.

Two questions are presented by your letter of November 17
and the communication of the district attorney of Polk county
])i'esented therewith, arising out of an action brought by the

state against a cheesemaker employed at a cheese factory for
making butter without a license.

The first question involves the construction of see. 1410b—1,
which reads:

"1. For the pui'posc.s of this section the terms 'buttermaker'
and 'cheesemaker' sliall respectively mean and include a person
employed or who may bo employed in any butter or cheese
factory who has charge of and supervision over the actual
process of manufacturing butter or cheese, and shall not in
clude a person employed in a butter or cheese factory for the
purpose of aiding or assisting in the manufacture of such prod
uct. This act shall not affect a person making np a product
produecd on his own farm."

The matter for determination is whether "the actual process

of manufacturing butter," as the words are used in that section,
includes the manufacture of whey butter, so-called.

This department is of the opinion that it does. "Butter" is
defined by sec. 4601—4fr,, subsee. (8), as follows:
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"Butlei- is the eleaii, iionrancid iiroduct made by gathering Id
any maimoi' tlie fat of fresh or ripened milk or cream into a
mass, wliich also contains a small portion of the other milk con
stituents, witli or without salt or added coloring matter, and
contains not less than eighty-two and five tenths (82.5) per
cent of milk fat."

Prioi" to tiie enactment of sec. 4607d—3 this department had
occasion to consider the <iucstion as to whether, as the law tben
stood, the fat of milk obtained from whey might be lawfully
used in the manufacture of butter, and by an opinion to the
dairy and food commissioner under date of February 27, 1914,
found in 11 1 Op. Atly. Ocn. 264, it was expressly, riilod that
it was

"proper to use this so-called whey cream in the manufacture of
butter under the present provisions of our statute."

Doubtless, the result of such ruling was in part responsible
for the enactment of see. 4607d—3. This section describes the
product re(iuired to be labeled thereunder as "butter manu
factured ill whole or in part from whey cream." It indieates no
intention to i-cviso tlic preexisting definition of butter or the
meaning of that terra, but merely indicates that, in tlic judg
ment of the legislature, sound public policy required that a par
ticular type of butter should be labeled "whey butter." As
the law stood prior to its enactment, very clearly an individual
employed to manufacture this product was engaged in making
butter, and required a license therefor. Further and more
particular reference to this particular type of ])roduct certainly
caniiol be held to have exempted the buttermaker from the pro
visions of the license law.

Having reached the foregoing conclusion, it becomes unneces
sary lo consider the olhev propesition raised or suggested, as to
whether a licensed cheese factory may under such license make
up all its by-products under its general permit to make cheese.

This may or'may not be so. No ruling is made upon the sub
ject. But whether correct or not, it Is wholly immaterial, for the
specific offense in the present case is not the operation of a but
ter factory without a license, but the activity of a buttermaker
without such license.

•V >,1
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Appropriations and Expenditures—Publio Printing—Maps—
Appropi'iatiou to hij^hway commission of money for distributing
railroad and highway maps did not repeal by implication prior
law for charging expense of printing same to appropriation of
railroad commission, especially in view of statute providing that
two appropriations for same purpose shall be considered sup
plementary.

November 22, 1920.

Board of Public Affairs.

Sec. d5.84 provides:

"immediately after tlic reccij)! of public printing by the
_su])cr.ntendcnt of pubi-c property he sliall make distribution
therefrom as follows:

(< # • *

"(13a) To each member of the legislature at each regular
session thereof, one hundred liighway wall maps of Wiscon
sin, one hundred highway pocket maps of Wisconsin, and one
liuhdred mounted railroad wall maps of Wisconsin."

See. 20.49, subscc. (5), contains tins short paragraph:

"On July 1, 1919, not to exceed twenty-five thousand dollars
for carrying out the purposes of subsection (13a) of section
35.84 of the statutes."

This latter section is (pioted in your letter of November 17,
1920, in which, in effect, you iiKpiirc wliether this appropriation
of $25,000 is one for Ihe exclusive use of the state highway
commission. Your inquiry is not susceptible of intelligent
answer without taking into account other statiitoiy^ provisions
and llie history and I'ciatiou of the two provisions already noted
in eoniicction thcrewitli.

Our consideration of the problem of statutory construction
involved must commence with a view of the statutory provisions
as tliey existed prior to the 1919 session of the legislature.
Turning to the statutes of 1917, we find that no provision was

1 herein made for tlic distribution of highway maps, apart from
tlieir sale as provided by subsce. 14, sec. 1313. So that it may
l>roporly be said that, so far as the question of distributing
highway maps to the state legislature was concerned, the statutes
were blank. It is a matter of common knowledge that the prac-

lice of distributing railroad maps in that way was one of long
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standing, and the statutes of 1917 contained a number of pro
visions upon the subject.

Sec. 35.84, snbsec. (13), contained this proviso:

*  * Upon written reiiiiisition of any member of the
legislature, the railroad coiinni.ssion shall deliver, by mail or
otherwise, one copy lo each person designated by such member
to receive the same; provided, however, that not more than one
lunuired such e.ojiies shall be so delivered by the commission up
on the ro(iiiisitiun of any (uie memhet for each regular session
of the legislature,""

which, it may be noted, was stricken out by eh. 541, laws of 1919,
which created subsec. (13a), sec. 35.84, already quoted.

Sec. 35.92, subsec. (10), Stats. 1917 (which is preserved in /
the .statute.s of 1919), provided:

''The cost of printing the railroad map of Wisconsin shall be
charged to the proper appropriation for the railroad commis
sion."

See. 35.31, subsec. (2), then provided:

"The railroad commission shall purchase upon competitive
bids, to be filed with and approved by the printing board, a
metal plate for the printing of a railroad map of the state, and
shall, ({uadreunially, present to the printing board a requisition
for the. printing of railroad maps therefrom, and the printing
board shall thereupon, procure the printirig of such number
thereof unmounted and such number thereof mounted on miislin
ai'd pro\ idcd with rollers as are required for distribution by
subsection (13) of section 35.84."

This remains upon the statute books now as then, except for
the ins(n"tion of the woi'ds. "stone or, ' j)rior to metal plate,
which was made by sec. 37, ch. 703, laws of 1919, and the change
of "quadrennially" to "biennially, on or before June first of
such yea]'," which was inserted by ch. 549, laws of 1919.

Sec. 20.51, subsec. (1), made an appropriation of $170,000,
beginning July 1, 1918, to the railroad eomraission "for admin
istration and the oxecntion of its general functions." The pay
ment for and the distribution of railroad maps was thus fuUy
and completely covered by the statutes of 1917.
The progressive changes made by the 1919 legislature may be

summarized as follows:

Ch. 541, laws of 1919, caused to be stricken out of see. 35.84,

' - '! •'i.t
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subsec. (13), tlio pi'ovisioii already noted, and enacted sec. 35.84,
snbsee. (13a). This act carried Avith it no appropriation what
ever, and, so far as railroad maps were concerned, purported to
do nothing niore tlian to move the provision for their distribu
tion to legislators from see. 35.84 (13) to see. 35.84 (13a). The
other provisions noted above remained upon the statute books
as theretofore, so that railroad maps for delivery to members of
tlie legislature were chai'geable to tlic general appropriation
to the eommission after the enactment of eh. 541, the same as
prior thereto. It is irrelevant to the present inquiry to deter
mine whether any provision for irriiU/ng highway maps of the
character intended for legislative distribution was made. It is
probable that no such provision was made.
This ell. 541 was originally introduced as Bill No. 245, A., and

apparently, as introduced, contemplated the entire elimination
of railroad maps, and the substitution of the distribution of
highway maps; but the provision for di.stributing railroad maps
Avas restored prior to its final adoption and approval, which took
place on July 10, 1919.

The law having been so modified, the next stage in the de
velopment of the situation is found in the enactment of eh. 609,
laws of 1919, Avhieh purported to be

"An Act to amend subsection (5) of .section 20.49, relating to
highway maps and making an appropriation,"

and Avhieh contained the proviso:

"On July 1, 1919, not to exceed twenty-five thousand dollars
for canying out the purposes of subsection (13a) of section
35.84 of the statutes."

It was by the enactment of this laAv, if at all, that the prepara
tion of the railroad map ceased to be chargeable to the general
appropriation to the railroad commission and became charge
able to the appropriation then made. ' i

Tills deparlment is of opinion that eh. 609 did not operate to
repeal those provisions of the law Avhieh theretofore made the

printing of all railroad maps chargeable to the general appro

priation of the commission. First of all, the act itself purports
to relate only to highway maps and make an appropriation.

Secondly, there is no repealing clause in eh. 609 and nothing to
indicate an intention to supersede other provisions.
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Tlie language of our supreme court in the case of Ward v.
Smith, 166 342, 344, is extremely pertinent:

*  * In that situation there arc a few familiar prin
ciples which point the way to a correct conclusion as to whether
the later enactment was intended to supersede such section. If
the question suggested must be answered in the affinnative, it is
upon the ground of implied repeal: Repeals of that nature are
not favored. State ex rel. Milwaukee v. Milwaukee E. li. & L.
Co. 144 Wis. 386, 395, 129 N. W. 623; Madison v. Southern Wts.
li. Co. 156 Wis. 352, 146 N. W. 492. If no purpose to repeal
the existing law by a new enactment is clearly indicated, the
court should, if possible, give effect to both. In other words, it
must not be supposed that the legislature intended, by the later
statute, to repeal the prior one, unless the last statute is so
broad in its terms aud so clear and explicit in its words as to
show that it was intended to cover the whole subject and there
fore displace the prior statute."

Applying this principle to the present case, we find that it is
peculiarly one where the court should give effect to both enact
ments. The provisions relative to printing the railroad map
were numerous and detailed, and there is nothing to suggest

an intention that they should be disturbed.

In addition to this general principle of statutory construc
tion, the legislature has been at pains to lay down the following
rule for our guidance, by sec. 20.77, subsec. (4):

'"In case more than one appropriation is made by law to or
for any state officer, department, board, commission or other,
body, or for any yurpose, such appropriations shall, unless other
wise specifically provided, be construed as supplementary to and
not in exclusion of any other appropriation to or for the same
officer or body or for the same purpose."

The most that can be said, then, is that sec. 20.49, subsec. (5),
appropriated $25,000 for carrying out the purposes of subsec.
(13a), see. 35.84; that sec. 35.92, subsec. (10), provided that,
so far as the purpose of sec. 35.84 involved the printing of rail
road maps, such purpose was to be met out of the proper appro
priation for the railroad commission. The rule of construction
being applied would make tlie two appropriations supplemen
tary and not in exclusion of one another.

Subsequent legislation during the same session merely serves
to confirm this view.
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Ch. 664, laws of I!:)!!}, by sec. 2, provided:

"(20.51) (3) On July 1, 1919, not to exceed fifteen thousand
dollars, for expenses incurred in printing the Wisconsin rail
road map, including the cost of the stone,"

the result of this section being to transpose the expense of print
ing railroad maps, including the maps for legislative distribu
tion, from the general ai)propriation in the railroad commission,
and making the specific appi'opriation of $15,000 therefor.
Were tlierc any doubt as to the situation created by the enact

ment of ch. 609, the same would be removed by ch. 664, which
provides in general terms for the printing of the Wisconsin rail
road map.

This department therefore concludes that, as they now appear
upon our statutes, the. appropriation in sec. 20.51, subsec. (3),
and the appropriation of see., 20.49, subsec. (5), supplement
one another, to the extent that, if the $25,000 appropriated by
sec. 20.49, sub.scc. (5), is more than sufficient to print the high
way maps therein referred to, it is available for printing rail
road majDS, in so far as the same are intended for distribution
by members of the legislature.
1 ouj' second inquiiy, as to whether the appropriation is

broad enough to make the same available both for the printing
and distribution of highway maps, is deemed sufficiently
answered by subsec, (10), sec. 35.92, which provides:

"The cost of printing the railroad map of Wisconsin shall be
charged to the proper appropriation for the railroad commis
sion. ''

So that the cost of such distribution is made expressly charge
able to the appropriation charged with the cost of the printing
of the map.

In conclusion, it should be noted that, in the preparation of
this opinion, a. prior opinion of this department, dated May 28,
1920,* rendered to the railroad commission, has not been over
looked. That opinion was written in response to a request from
the railroad comiiiissiou for an opinion as to which body was
called upon to order the railway maps to be distributed, as pro
vided for in subsec. (13a), sec. 35.84. It was assumed in the
request for the opinion that such maps were

.*Page 253 of this volume.
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"to be paid for out of the appropriation to the highway eon)-
mission provided for by snbsee. (5). sec. 20.49."

No considci-ation was given in that inve.?tigation to a determina
tion of the point involved in the present inquiry. In so far as
anything in such opinion conflicts with the conclusion herein

stated, the same is e.xpressly modified and withdrawn.

CrimiiioL Ijiw—Espionaf/c Act—Fuhldc Ojjicers—Vacancies—
Wo7-ds and Phrases—Meaning of "infamous crime" considered.
Statute granting right of action for emoluments of office in

case vacancy is created by conviction of crime and reversal of
such conviction on apj)eal, not behig retroactive in terms, does
not apply to (ni.se of vacancy arising out of conviction prior to
enactment of law and wlicrc conviction has been reversed sub

sequent thereto.

November 23, 1920.

H. N. B. Cahadine,

Distrid Attorney,

Monroe, "Wisconsin.
On the 7th day of August, 1918, J. M. Becker, county judge of

Green county, was convicted of a violation of the so-called es

pionage act. TIic statutes of Wisconsin, as they then stood, con
tained the provi.sion. applicable tQ the oflfiee of county judge as
well as others:

"Every office shall become vacant on the happening of either
of the following events:

it* « «

"(5) His [the incumbent's] conviction of any infamous
crime or of any offense involving a violation of his official oath."
See. 17.02, Stats. 1917.

Upon such conviction and under date of August 30, 1918 (VII
Op. Atty. Gen. 510), a ruling was made by the attorney gen
eral ;

"The conviction of John M. Becker of an infamous crime
ipso facto vacated his office of county judge. Such a convic
tion creates at once as absolute a legal vacancy as would the
death of the incumbent."

Pursuant to such opinion, a successor to Mr. Becker was ap
pointed and inducted into office.

. dm

.  i
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• Cli. o()2, Ihws of 11)1!)^ rt'liuiiiboi'cd sen-. 17.02 to I'o ,17.02, and
rewrote svibsec. (5) thereof so as to read:

"His conviction by a state or United States court of and
sentence foi- treason, felony or other crime of whatsoever nature
punishabJe by imprisonment in any jail or prison for'one year
or more, or his conviction by any such co\irt of and sentence for
any olfcn.se involving a violation of his official oath, in either
ease whether or not sentenced to imprisonment. A vacancy so
created shall in no case be affected by a stay of execution of
judgment, lieversal of the judgment against such officer shall
forthwith restore him to office, if the term for which he was
elected or appointed has not expired, but, in any event, shall
entitle him to the emohiments of the office for all the time he
would have served therein had he not been so convicted and
sentenced; but pardon shall not restore him to office or entitle
him to any of the emoluments thereof."

A claim has now been filed by the said J. M. Becker for com
pensation

"for the l)ahince ol! said lerm of office to which he had been
chosen and qualified, for the months of September, October,
November and December of the year 1918, and for the whole of
the year 1919, a period of one year and four months, and has
been dej^rived of the emohiments thereol!, and by virtue of the
statutes of Wisconsin in such ease made and provided is now
entitled to the emoluniciits of the office for all the time he would
have served therein had he not been so convicted and sen
tenced,"

and you request to bo advised as to the validity of such claim.
At the time that the opinion referred to was rendered, no

consideration was given as to the meaning of "infamous crime."
Apparently, it was assumed that the test thereof was the same
as was laid down in E.r Parte Wilson, 114; U. S. 417, being where

the statute under which the conviction took place authorized
the court to award infamous punishment, that is, imprisonment
for a term of years at hard labor. The correctness of this con
clusion may be doubled, in view of the considerations next
herein to be noted.

The present section found its predecessor in eh. 11, sec. 2,
subsec. 5, Rev. Stats. 1849, which read:

"His conviction of any infaniovis crime, or of any offense in
volving a violation of his official oath."
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Ai-t. Ill, sec. 2, Const., P.ontuins the provision:

"• * * Nor shall any person convicted of treason or
felony be (pialified to vote at any election unless restored to civil
rights."

Art. XJII, see. 3, contains the provision:

"* * * No person convicted of any infamous crime in
any court within tiie UnitL'd States, and no person being a de
faulter to the Ihiited States, or to this state, or to any county
or tomi therein, or to any state or territory within the United
States, shall bo eligilde to any office of trust, profit, or honor in
this .state."

In the index to the statutes of 1849, these two constitutional
provisions appear in the same grouping with the predecessor of
the pre.sent see. 17.03, indicating that ''infamous crime" and

"felony" were treated, as equivalents.
Sec. 15, art. IV, Const., confers upon members of the legis

lature privilege from arrest "in all eases exeept treason, felony

and broach of the peace."
In the case of Stale ex rel. Isenrinfj v. Polaclieck, 101 Wis.

427, the court said, p. 431:

"* * * The word 'felouy' in the provision of the consti-
fntion quoted must lie limited to such offenses as were felonies
at the time the constitution was adopted. Jackson v. Stale, 81
Wis. [127] 131: Klein v. Valerius, 87 Wis. [54] 60, 61. We
must hold that Il>e offense charged does not come within the ex
ception named in the constitution."

And the possibility is thcrefoi'c suggested that the term, "in
famous crime," as that phrase was employed in the constitution
and in the statute adopted practically couteraporary therewith,
may be restricted in its meaning to such an offen.se as was an

infamous crime at common law.

f. S. V. Sims, 161 Fed. 1008, 1012, (piotos approvingly from
the ease of Sijlvesler v. Stale, 71 Ala. 17;

" 'An infamous crime was regarded us comprehending
treason, felony, and the crlmen falsi.'

This department lias considered the question whether a viola
tion of the e.spionagc act constituted a felony, and reached the

conclusion that it did not.* That it does not constitute treason,

*Page 287 of this volume.
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within tiu; eoiistituliujifil defiiiitiun, is equally ajjparent. The
definition of crinien falsi is equally ex(du.sive of this offense.

Words & Phrases, p. 1741.

Without more extended investi<ration this department is not

now j)rejuired to say that conviction under the espionage act
would constitute cotunction of an "infamous crime," within the

meaning of the statute. If this were true, then, in contempla
tion of law, the act of the claimant, in ahsentiiig him.self from
the office was a voluntai-y abdication thereof. The mere infor
mation or notice to vacate, given him by the governor, would
not be sufficient to work an oiuster, or warrant him in vacating

the office without a contest.

The foregoing eoiiehision may or may not be tenable, but
seemingly more decisive considerations would render resoi't
thej-eto wholly unnecessary. As has been pointed out above,
the statute at the time of claimant's coiivietion contained no

provision for restoring to office or payment of tlic (unoluments

of office to an individual convicted, and whose sentence was re

versed upon appeal. When elaiinant was convicted of the of
fense, he automatically lost all right to the oflfice, and to the
compensation provided for the dischai'gc of its functions.

As was stated in MeKnnnay v. IJorton, 91 Pac. 598, 601:

"* * * No man has a property right in an offiee paramount
to the public interest. He has a property right in the salary and
emolumoits of an office while he is capable of di.scharging and
actually discliargo.s its <luties; but when, by his fault or mis
fortune, he is no longer able to render the service, the public
intei'csts demand that, lie shall give; way to some one who can.
An otfieinl who is declared insane i.s simply unfortunate; but he
ceases to he an ofiicial. An innocent man who is unjustly eou-
vieted of a felony is doubly unfortunate; but the fact that lie
may by means of an appeal ultimately succeed in establishing
his innocence docs not entitle him in the meantime to hold on

to a public office which he is no more capable of serving than if
he were insane. The law allows an appeal from a conviction of
felony bo(auise, so far from being agaiJist the ])ub]ic interest, it
is promotive of the juiblic interest that a person accused of
crime should have every reasonable opportunity of vindicating
his innocence. But, if the person so convicted is the incumbent
of a public offiee, these considerations do not weigh in favor of
retaining him in that position pending aii appeal."

The language of sec. 17.03 as row)*itten Is purely prospective.
It states:
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''Any publi(i office * '* * shall become vacant upon the
happening of either of the following events."

Tliere is nothing to suggest that it.s operation shall be retro
active.

Jn this situation, clearly, the statute conferred upon individ
uals that might thereafter come within the class occupied by
claimant a new right, and the language of the supreme court in
the ca:.-c of Raad r. 1C2 Win. il4, 100, is in point:

"« « # Statutes conferring new I'ights arc generally held

not to have a retroactive effect unless such intention is fairly
expressed or cleai-ly implied." (Citing a large number of cases.)

Anioiig the cases cited by the court in that opinion is one
which contains language even more precisely in point. Keeley v.
G. N. Ry. Co., 189 Wis. 448, involved a situation where, at the
time of a negligent injury causing death, the damages recover
able were limited by statute to $5,000. Subsequently, and be- -
fore the trial, an amendment was passed, inereasiug the limit to
$10,000, and the court said, p. 454:

"* * * It was not a mere change in remedy, but to all
practical purposes it created a new riglit of action. If it created
a new right and did not merely change the remedy, it is not ap
plicable to prior transactions. This is familiar law."

Qvmu V. C., .!/. d- 87. l\ R. Co., 141 Wis. 497, sl.ates thii
principle in head note 1:

"A law giving, under specified cirenmstances, a right of
action for damages to puj-tieular survivijig relatives of a person
when his death has been caused by actionable negligence of an
other, docs not apply to wrongs aatedaiing the law though
death resulted therefrom subsequently."

And, commenting upon the decision in Keeley v. Great N. R.
Co., 139 Wis. 448, 121 N. W. 197, said, p. 500:

"* * * It was substantially hold that thclaw not only did
not, but could not, legitimately, have a retroactive effect; that
rights growing out of a wrong must relate to the happening of
the wrong itself."

And continued, in words that characterize the pre.sciit situation,
p. 501:

■'The statute is not hy its Icnns ret i-oju-live. if ii. were
ambiguous on that point it would, on general principles, have
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to pa.ss sLiucessfully the test of striet eoiistructiou to be held re
troactive in intent (Vanderpool i). La Crosse tO M. 11. Co. 44
Wis. 652, 663), and particularly so since it is somewhat penal in
charactei', though, of course, not classible as a penal law, strictly
so called. Then, again, the decision referred to and the result
here is within the principle that the legislature cannot, if it
would, pass a law creating new obligations based on past wrongs
or acts, though it may provide )iew remedies for existing sit
uations."

This principle of law, in the absence of anything whatever to
indicate thai; the statute was intended to apply to a case that
existed prior to its enactment, would seem to settle the matter
adverselv to claiinaut.

Piihlic Lands—Taxation—Drainafje Assessments — Special
assessment may not be huposed by drainage district upon lands
owned by state.

November 23, 1920.
IloxcwAma: Matt IjA.mi'IvHT, Chief CIrrk.

Land Department.
Your letter of November 12 presents the ciuestion of wliether

lapds owned by the state are liable to assessment for cost of con-
.struetion iiiidei' .see. 1379—18, Stats., the same being the drain
age act.

You arc advised that, in the ojiinion of this department, there
is no language In sec. 1379—18 sufficiently broad to include the
stale of WiseoMsin. It provides for assessment upon any par
ticular lands or corporations.
As was said in an o])inion (jf this d('f)artiiieut:

^  * Our supreme court has frociueutly held that 'gen
eral statutes are not to be construed to include, to its hurt, the
sovereig]!.' Sand,berg v. Stale, 113 Wis. 578, 589; Milwa-ukee v.
McGregor, 140 Wis. 35, 37; State i\ Milwaukee, 145 Wis. 131,
135." II Op. Atty. Gen. 836, 838.

It has likewise frequently been ruled that stale lands are not

subject to taxes or assessments, cither special or general. A
drainage asscs.smout is nothing more than a special assessment
for benefits.

It will be noted, moreovei-, that the legislature deemed it }ieces-
sary, by sec. 1379—18&, to provide:
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"County lands in any proposed disti-ict may be assessed by
benefits and assessed for construction and awarded damages the
same as other lands."

The next section relates specifically to state lands, and is as
follows:

"Sec'I'ion 1379—18c. In case it is necessary to run a drain
across stale lands, the commissioners of public lauds shall on
petition of the commissioners in writing grant permission to do
so."

Tlie legislature tliei-efoi-e had before it the subject of state
lands, but did not .sec fit to provide that they should be liable'to
assessment.

"Wo find nothing at variance with the eonclusion herein ex
pressed, in the opinion of the supreme court in In re Boor Coun
ty Brainaye District, 179 N. W. 581.

Mothers' Pensions—'Where mother's pension is granted to
widow and dependent children ot policeman and subsec£ueiit al
lowance is made from police pension fund, mother's pension
may be discontinued prior to expiration of year.
Payments from police pension fund are form of "public as

sistance" and automatically terminate right of widow to receive
pension under terms of statute.

November 23, 1920.

James Murray,

District Aiiorncij,

Pond du Lac, Wisconsin.

A policenum with a wife and children contracted pneumonia
and died as a result. Application was made by his widow for a
pension, pursuant to the provisions of see. 925—52h, and sections
following. The question was raised as to whether the illness of
the deceased was contracted while he was,on duty. The hearing
and decision upon this application were delayed for this reason,
and pending the decision thereof, the widow made application
for and was granted a pension under the provisions of see.
48.33.

Subsc<|ueDt to the grant of the mother's pension it was decided
by those in charge of the police pension fund tliat she came
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within the conditions wliich entitled her to relief from that

fund, and she was granted an allowance of $50 per month for
the futnre, and paid a Inni]) sum at that rate from the date
of her husband's death. The amount of such pension or allow
ance, in the judgment of the board of child welfare provided for
in see. 48.38, subd. (2), is sufficient for the support and main

tenance of the mother and her children.

You now inquii'c wliethcr, under tliCvSe circumstances, the

court may discontinue or modify the original allowance made as

a mother's pen.siou. Of course, such aid could be discontinued

at the end of the first year. "We take it, therefore, that your
inquiry is intended to ascertain whether or not the power exists

to discontinue or modify such pension prior to the expiration
of the first year.

You are advised that, under such circumstances as you have
detailed, sucli power exists.

This conclusion results tTorn a consideration of all the provi

sions of the statute, and the manifest purpose and intention of
this form of public aid.

Sec. 48.38 provides that the board of child welfare to be ap
pointed b}' the county judge may

"recommend discontinuance and reductions in aid and generally
to act, consult aud confer witli each other and the court relative
to auy and all problems 7-eiating to families to be aided and as
to the best mctliods of carrying out the provisions of this .section
economically and efficiently."

It would tlierefore seem 1iiat the legislature intended that the
pension .slioiild be carefully graduated, so as to meet the needs
and re(|uirements and best interests of a dependent mother and
licj' children. Clearly, in a case where the mother married an
individual possessed of considerable property within a month or
two months after the granting of the pension, or where, through
the death of .some distant relative, she suddenly and unexpoetcd-
ly came into possession of a competence, the reason for granting
support to her would be at an end, and with the end of such
reason, under an intelligent administration of the law, the sup
port itself .sliould end. Tlic statute was not intended to en

courage waste or profligacy, but aid is to be expended econom
ically and efficiently.

Apai't from lliese general eonsideration.s, which would be suf-
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licient as a matter of independeut reasoning to warrant the con
clusion that aid should be terminated when no longer required,
W3 find tliat see. 48. siiial. (fi), eontains liie pi-oviso:

"* * * Such aid shall be the only form of public assist
ance granted to the family and iio aid shall continue longer
than one year without reinvestigation."

Tliat aid derive<l from the police pension fund was a form of
"public assistance," Avithin the meaning of the statute, seems
so plain as to require no citation of anthority. This being so, as
soon as such grant Avas made, the right of the mother to receive
any portion of the mother's pension Avould automatiealily ter
minate.

As Avas .said in an opinion of this depai tnient. fo;ind in V Op.
Atty. Gen. 554;

"* * * She is entitled to it. only during the time her status
is such as to bi-ing her Avitliin the terms and reqniremcnts of
the law. * . * * Avhen she changes her status so that she
Avould not be entitled to original aid she forfeits her right to the
aid Avhich she was previously enjoying."

That opinion related to discontinuance of aid Avlicre more than
a year had expired, but the reasoning of the case is none the

less applicable.

The use of the language, "no aid shall continue longer than
one A-ear Avitliout reinvestigation," suggests that such aid might
be diseontinued. The section is a limitation upon the poAver
to grant aid; not a limitation upon the poAA*or to discontinue aid
gratded.

Corporaiions—Public UtUities—In investigation of reason
ableness of rejitals by commission statute does not contemplate
that notice shall be given to all occupants of rental property
under iiiA'Cstigation.

November 24, 1920.

Walter H. Bender, Director,
Depariment of Rent Regulation,

Railroad Commission of Wisconsin.

See. 5, eh. Ifi, law.s of the special session of 1920, provides:

"The commission upon its oavu motion may, or upon complaint
shall, proceed Avith or Avithout notice to investigate whether the

' r^''
'  'v.?
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I'eDt, charge, or other terms or conditions ior the use or occu
pancy of rental property or the service in connection therewith
are reasonable and just. But no order affecting any such rent,
charge, terms, conditions or service or act complained of shall
be entered by tlie commission without a formal public heariug.
Complaints may be made by or on behalf of any tenant; and
may also be made by any owner except where the tenant is in
possession under a lease or other contract, the term specified in
whicli has not expired, and tlie reasonableness and justness of
which has not been determined by the commission. Notices of
complaints and of the lime and place of Jiearmxjs thereon shall
he j( iven. hij the conniiission as provided in secdi/ns l797ni~'4'L
and 1797m—15."

Sec. 1797«i—i4 provides:

"The commission shall, prior to such formal hearing, notify
the public utility complained of that a complaint has been made,
and ten days after such notice has been given the commission
may proceed to set a time and place for a hearing and an in-
vesligalion as hereinafter provided."

See. 1797w—45 provides;

"The commission shall give the public utility and the com
plainant, if any, ten days' notice of the time and place when'
and where such hearing and investigation will be held and
such mattei's considered and/ determined. Both the public
utility and complainant shall be entitled to be heard and shall
have process to enforce the attendanee of witnesses."

You state eoi-rectly that this section implies that notice need
only be given to the landlord where the proceeding is com
menced by the corami.ssion on its own motion, ])ut add that, in
view of the direct and peculiar interests which the tenants have

in your decision and the fact that you are modifying the ex-
i.sting specific contract to which the tenant, is a party, you feel
some doubt as to your power to fix rentals without making the
tenants parties, and ask for advice upon this point.

It i.s tJic judgment of this departmont that, in conducting
hearings of the character specified, the tenants need not be made

parties. It is respectfully suggested that neither you nor the
commission are modifying the existing specific contract, as you
plira.se it. On the contrary, the law has already abrogated all
such contracts, by sec. 3, where it provides:

"All rents, charges, or other terms or conditions for the use
or oeeripancy of rental property and all services in connection
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therewitli shall be reasonable and just, and every unreasonable
or unjust rent, charge, or other term or eoiidition for the use or
occupancy of rental property or service in connection therewith
is prohibited and declai-ed unlawful."

It is of cour.se wholly unnecessary to refresh your mind as to
the fundamental theory of this and similar statutes which do
not eontcmplatc iJie exercise of legislative power, but which
commit to you the duty of ascertaining anil disclosing the par
ticular j-ate, charge, cIassifl(!atioii, or service which is unreason
able. From tlui day that this rent regulation bill was enacted,
all rentals in the city of Milwaukee took on an indeterminate
character.

Your long familiarity witli proeediire before the railroad
eouimission makes yon perfectly aware of tlie fact that it is not
the practice, wiieii tlie commission investigates rates on its own
motion, or even when it investigates rates and practices upon
petition, to give individual notice to every single patron of the
utility, this, doubtless, by reason of the fact that our court has
never accepted the proposition that any vested right existed in
the u.ser of a piihlic utility—the passenger ui- shipper, in case of
a cai-rier, tlie siihscn-iber, in the ease, of a telephone—to the serv
ice of such instrumentalities.

This proposition was argued at length in the brief of the
state in tlie case of Atloniey General v. Wisconsin Telephone
Conipany, 169 Wis. 198, hut both the utility and the railroad

commission law proceed upon the theory that these various in
dividuals are not neee.ssarily made parties to proceedings, either
licfore tiie commission or in court.

No provision is made for appeal by a sbipper from a decision
of the interstate commerce eominission, so that we find, all the

waj- along the line, that no sanction has as yet been given to the

jiroposit.ion that the patron of a public utility has a property
right in the service of sueii utility. A tenant by the law was
antomatieally deprived of bis riglit to service at contract rates
and liei-cefortli is entitled to service onl\'' at roasonabk^ i-ates.

which may be raised or lowered by the commission without his
being made a party to the proceeding.

No effort lias been made to cover the subject in any sort of
detail, and what has been written above is largely by way of

suggestion, in the belief that the soundness of the views ex

pressed would commend themselve.s at once to you when your
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attention was directed thereto. If you feel any further doubt in
the matter, we shall be glad to have the benefit of your sug
gestion, and consider it further.

It would .seem that tlic only proposition that could raise any
doubt is the novelty of the conception that a tenant has passed
into the same category with other patrons of public utilities.

Bridijcs tiiiil Ilif/liuai/s—Municipal ('orpoi-a'ions—Villafjes -
Territory sought to bo incorporated does not become village
until order of court is recorded.

Tax levied by county and apportioned to town for construc
tion of bridge on county system of prospective state highways,
prior to .such incorporatioji, is colloctable from ])ro|XM'ties lo
cated in newly incorporated village.

November 24, 1920.

L. W. BlUlICMMJSR,

District Attorney,

Kewannce, Wisconsin.

At the annual meeting of the town of Casco, in Kewaiinee
county, held on Api-il 6, 1920, a motion or resolution was
adopted, in the following language:

"Moved and carried that the town board shall be aUthoi-ized
to build all necessary bridges under the state and county aid
bridge laws, and petition the comity and state foi* aid."

In accordance with this resolution of the town meeting the

construction of a bridge was authorized by the county board,

and a contract, or contracts, therefor let during the month of
August, 1920. It is understood that, pursuant, to the provisions
of sec. DIITh/—5. subsee.. la, the county board has by resolution

provided that a portion of the cost of the improvement^ amount
ing to $5,700, shall l^e assessed as a special benefit against the

town of Casco.

You state in your letter of November 10 that subsequent to
the resolution adopted by the town,

"proceeilings ivei'e taken by a portion of the town of Casco to
incorporate into the village of Casco and the incorporation was
complelod on or about the 21st day of June. 1920."
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Your letter of more recent date indulges in the same assump
tion lliat the contract foi- the construction of the bridge was in
fact let after the date of the incorporation of the town. This
assumption of fact, on your pai't is, in the judgment of this de
partment, erroneous. The statute specifically provides when a

village shall be deemed incorporated. This provision is found
in sec. 61.10. It is there said:

"* * * Such territoi'y shall, from the time of the record
ing of tlie order of the court aforesaid in the office of the regis
ter of deeds, be deemed a body corporate by the name specified
ill sueli order."

Independent iuvcvStigation of the matter at the office of the sec
retary of state discloses tliat the order of the court in the pres
ent case was recorded in the office of the register of deeds for

Kewaunee eouiily on Seplember 17, 1920. Consequently, the
village did not eoihe into existence until that date.

The situation, therefore, differs from that which you have
a.s><nm.'d. with respect to t he tune when the corporation came into
existence, and it is believed is ruled by a prior opinion of this
department, found in I Op. Atty. Gen. 73:

"Where a town has voted money for a highway improve
ment in a part of the town which becomes part of a city before
the improvement work is begun, the work should be carried on
just as though no change had taken place in the boundaries of
the town."

You will note that .sec. 61.17 provides only for the apportion
ment of taxes levied for town purposes, which confirms the view
that taxes levied for otlier purposes must nc used for the pur
poses for wliich they have been authorized.
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Agricidtiirc—County Fairs—Appropriations and Expend-
ilnres—Public OfficerH—Counlii Boarrf—Existence of county
agricultural society docs not prevent purchase of real estate by
county board as site foi' county fair, if price thereof does not
exceed $8,000.

Terras of resolution considered and held to make appropria
tion.

Noveiuber 26, 1920.

Olive J. Sthaxg,

District Attorney,

Grantsburg, Wisconsin.

The county board of Burnett county has adopted two resolu
tions that follow:

"Resolved that a eoniinittee of three viz. Charles Bakkcr,
Philip Knlinly and Isaac Limdquist, be and liereby are appointed
by the county board of Burnett county, in annual meeting
assembled, to be known and designated as tlie county fair com-
niittee of Burnett county. Said cominilteo is hereby directed to
purchase in the name of the county, suitable grounds to be
\ised for county fair purposes. Said grounds .shall consist of
not less than thirty-five acres within the village limits of Web
ster in said county oi- said grounds may be located outside of the
said village provided it lay along some public highway so that
the entrance thereto may be placed not more than one mile from
the pnblic school building in said village of Webster. Said
coraniittee is liereby directed to grant, in the name of the county,
the nse of said cnnnty fair ground.s to some agricultural or other
similar society for county and industrial fair purposes and ex
hibition, as provided in sec. 59.69, Wis. Stats. Tlie county
treasurer of said county is hereby directed to pay for said tract
out of funds provided for said purpose upon order of said com
mittee, signed by the county clerk, and conntci'signed by the
county chairman. Provided further, that hot more tlian eight
thousand dollars shall be expended for said fair grounds.
Should a vacancy occur in said committee, the same shall be
filled by the county chairman by appointment.
"Resolved, that the sum of eight thousand dollars be. and is

hereby levied against the taxable property of the county to be
used for the purchase of county fair grounds for Burnett county,
Wisconsin, as set forth in the preceding resolution."

Your communication to this department calls attention to the
fact that a fair has been held by the Burnett County Agricul
tural Society at Grantsburg, in Burnett county, for approxi-

iif:
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mately 25 years, during wMcli time it has been receiving state
aid. You call attention to the provisions of sec. 1460, Stats.,
wliich provitics For the inannci- of orgaiiiving eoihit.v agricultural
societies, and restricts .such organizations to "not more than one

.  in each county."
Sec. 20.61, subsee, (11), Stats., provides for the payment of

state aid to but one society, association, or board in each county.
Sec. 59.69, Stats., contains this provision as to the powers of

county boards:

"Lauds upon which to hold agricultural and industrial fairs
and exhibitions may be ae(iuired by county boards, as follows:
"(1) In countic.s containing less than three hundred thou

sand poiiulation, by purchase, but not exceeding in value eight
thousand dollars unless the expenditure is first approved by the
electors of the county as provided in this subsection; and the
board may grant the use thereof from time to time to agricul
tural and other societies of similar natui'c for agricultural and
industrial fairs and exliibitions."

Your Ictter.s raise liio question, first, as to wliethcr, .con
struing tliese provisions of the statutes together in the light of
existing conditions, the county board has power to pass a reso
lution appropriating money and levTing a tax for the purchase
of land in tlie village of Webster. Second, you ask if the reso
lutions quoted eonstitutc a valid appropi-iation of moneys for the
intended purpose.
You are advised that, in the .iudgmcnt of this department,

(here in nothing contained in the provisions of sec. 1460 incon
sistent with the enactment of this resolution. The only restric
tion iijjon the power of the county board is that they may not
purchase land exceeding in value $8,000, without a vote of the
qualified electors of the county. It does not appear that the
moneys heretofore expended by the county for the purchase of
lauds, together with, the amount now appropriated, will exceed
$8,000. Consequently there is nothing to prevent the purchase
of land as contemplated and the appropriation of money there
for.

Subsequent to its acquisition the question miglit well arise as
to whether the use of the same could be granted to any agri
cultural soeiet>' other than the Burnett County Agricultural
Society, above mentioned. But you will note that the use of
such premises is not restricted to agricultural societies, but it
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is provided that the same may be granted to other societies of
similar nature tor agrieiiltural and industrial fairs and exhi
bitions. It may be a very foolish expenditure of money for the
comity to thus acquire lands where the primary purpose for
which they might be used is already adequately supplied. But
with the wisdom or folly of county legislation, as with state
legislation, the court may not concern itself. It is purely a
question of power, and not of policy. Tins being so, the county
board might make the appropriation questioned.
Answering the further inquiry of your letter, it is the opinion

of the department that the county hoard has effectively made
such appropriation. The elements of a valid appropriation are
well formulated by the supreme court of Indiana, in the case
of B-istine v. Ind'mmi, 20 Ind. 328, 338, in these apt words:

"Appropriation, as applicable to the general fund in the
treasury, may. perha|-)s, be defined to be an authority from the
Legislature given at the proper time, and in legal form, to the
proper officers to apply sums of money out of that which may
be in the treasury, in'a given year, to specified ol),iccts or de
mands against the State."

At page 330 it said somewiiat more coiieisely tluit it was au
thority

"without further legislative direction, to apply the general fund
in the treasury to the payment of those claims."

Tested by these considerations, the i-csolntion in question
clearly makes an appropriation, when it employs the following
language:

*  * qqjQ county treasurer of said covinty is hereby
directed to pay for saiil tract out of f\inds provided for said
purpose upon order of said committee, signed by ̂ the county
clerk, and countersigned by the county chairman."

In tbe case of Sinic- r. Hull, ITS N. W. 25.0. <l>cidcd by our
supreme court, words much less definite were held a sufficient
appropriation by the circuit court for Dane county, and upon
appeal the supreme court infcrentially sustained the reasoning
of the lower court by disposing of the matter without consider
ation. notwithstanding that the point was fully presented and
argued.



Opinions op the Attorney-General 545

Liidijjeiii, Jnmne, etc.—Legal Scli'eni.e)U—Statute, coiitsm-
plates residence of one whole year in any town, village or city
ill order to establish lesal settlement.

November 27, 1920.
Boabd of Control.

Sec. 49.02 specifies the manner in which a legal settlement
may be acquired. It provides:

"Legal settleincuts may be aequir(Kl in any town, village, or
city so as to oblige such mmiicipality to relieve and support the
persons acquiring tlie same in case tliey are poor and stand in
need of relief, as follows:

"(4) Every jierson of full age who shall have resided in any
town, village, or city in this state one whole year shall thereby
gain a settlement therein; * *

You will therefore note that the rule as to residence, in case
01 acdiiisition of legal sottleineuts, dirt'ei's from the rule as to
acquiring the right to vote. As stated, a residence of ten days
in a precinct is snfiicicut to confer the right of sulfrage therein,
but apparently nothing loss than a full year is sufficient to
"gain a settlement" under the law.

If, then, the individual in question had no residence in this
state prior to coming to "Wisconsin, and has never resided in any
town, village or city for "one whole year," she has acquired no
legal settlement since coming to the state.

Contracts—Puhllc Officers—Town Board—Sec. 4549 does not
prohibit member of town board from entering into contract with
county .state road and bridge committee for construction of

road or bridge in liis town.

November 27, 1920.
E. S. Jedney.

District Attorney,

Black River Palls, Wisconsin.
See. 1317ni—5, subsec. 8, provides:

"(3) The powers and duties of the county committee shaU
be as follows:

<<* • *

(e) To enter into such contracts, in the name of the county,
35~A. G.

..■it f • fc -i.v



54(i Opinions of thf xV-i'tornev-Generai.;

and to make sneh arrangements as may be necessary for the
proper prosecution of such construction and maintenance of
highways and bridges as is provided for by the county board.
Tlic county state road and bridge committee shall be the only
committee representing the county in the expenditure of county
fuuds in constructing or maintaining, or in aiding in construct
ing or maintaining any roads or bridges within the county."

Subset. 8, subd. (4). of the same section pi-ovides:

"The town chairman of eacli town in which state aid road or
bi'idge eonstruetion is performed shall be ex officio a member of
the county committee and shall act with such committee on all
matters affecting such construction in his town, provided the
town has voted a portion of the cost thereof."

We assume thai a contract is contemplated to be made pur

suant to these sections. One of the prospective bidders upon
such contract is a member of the town board of the town in
which the work is to be done, but not the chairman of such
board. Yon inquire whether a contract can be legally awarded
to such member of the town board, in view of the provisions of
sec. 4549, Stats.

You are advised that, in the judgment of this department,
there is nothing in the provisions of sec. 4549 which would ren
der sneh contract invalid.. The provisions of such section, so
far as pertinent, render it a criminal offense for

"any member of any town board" to "have, reserve or acquire
any pecuniary interest * * * in any purchase or sale of
*  * * property * * * or in any contract, proposal or
bid * * * in relation to any public service * • * made
bj% to or with him in his official capacity or employment, or in
any public or official service."

The present couti-act would not be made by, to or with this
member of the town board in his official capacity, or in any pub
lic or official service by him, and hence is not prohibited by the
statute. Were the contract made by the town board of which
he is a member, or if the chairman of the town sought to enter
into the contract with the committee of which he is a member,
then a different-situation would be presented.
The foregoing conclusion is in accord with an opinion of this

department, rendered June 4, 1914, III Op. Atty., Gen. 748.
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Corponiiionfi—Quorum—V^otes authorized to be cast by mail,
under provisions of sec. 1786e—12 may not be counted in deter>
mining a quorum under sec. 1786e—12fl nor under sec. 1749.

November 30, 1920.-
Edwaud Nordman, Director,

Division of Markets.

Sec. 1786c—12a provides that under certain contingencies in

the case of cooperative associations,

"the .stockholders present at such meeting, if equal in number
to ten per cent or more of the total number of the stockholders
in such association, sliall constitute a (luorum for the transaction
of any business, that a majority of all the stockholders could
lawfully transact if pi-esent at such meeting."

Your inquiry of November 29 is directed to the ascertainment
of whether votes by mail may be counted in making xip the
quorum, or whether ten per cent of the stockholders must be

present in person.

You are advised that, in the judgment of this department,
the ten per cent requirement of sec. 1786c^l2a must be met by
the actual presence in person or by proxy of the number of
stockholders specified.

As is said in llill v. Town, 138 N. W. 334, 337:

"All of the authorities agree that the requirements of a statu
tory quorum are mandatory."

An examination of see. 1786e—12 shows that the right to vote
by mail at a stockholders' meeting is not intended to be con

strued as equivalent with the actual presence of all persons so
seeking to vote. On the contrary, a vote may be cast by mail
only in case the stockholder

"has been previously notified in writing of the exact motion ot
resolution upon which such vote is taken, and a copy of same is
forwarded with and attached to the vote so mailed by him."

"With the right to vote by mail so limited, it is clearly ap
parent that, if the statutory requisites of a quorum were other

wise met, much busines.s miglit be traiisaetecl at such a meeting
in which the stockholder seeking to vote by mail'might not par-
ticipate. No provision is made in the voting statute for casting
a vote by mail for the choice of officers of the meeting, and there

.k.'
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is nothiug to mdieate any intention that a person seeking to
cast such a bailot shall be counted as present.

The situation finds its analogy in the case of In re Kaufman,
179 Fed. 552, 554, where it was said, in construing the provi

sions of the statute relative to tlie election of a trustee in bank

ruptcy and in determining whether creditors were present or
not:

*  * The creditors are not to be counted as present
simply because their claims have been allowed. In order to be
present they must attend in person or by duly authorized agent
or attorney, and those creditors who do so attend constitute the
meeting, whether tliey constitute a majority in number and
value of the claims allowed or not. Loveland, sec. 106."

So, in the present ease, stockholders are not to be counted as

present simply because they have the right to vote under speci
fied conditions upon a specific resolntipn.

You likewise inquire whether, under the provisions of sec.
1749, votes by mail may be considered in computing the quorum
requirement. This section provides:

((« # « members owning a majority of the stock in

stock corporations and a majority of the members of other cor
porations shall constitute a quorum at any meeting of such
stockholders or members and be capable of transacting any busi
ness thereof, except when otherwise specifically provided by law
or by the articles of organization of the corporation."

For the reasons already set forth it must he held that votes

cast by mail are not to be taken into account in determining a
quorum under this section.
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Criminal Lam—Homicide—Where A beats and bruises B

with a club and it can be shown that B did not die from the

blows alone but as a result of exposure while in a weakened con

dition because of being beaten to nneonsciousness, A is guilty of
homicide.

December 1, 1920.

•T. R. PPIPPNER,

J)Ulrict Attorney,

Stevens Point, Wisconsin.

In your communication of November 18 you state that yon
desire an opinion on the following matter:

"Apparently \u a di-unkcn oi-gy, ,l heats and bruise.s B with
a club. B is found dead as a result, eilli'V of the beating, oi- of
a comhinalion of the boating, alcoholism and expos\irc from ly
ing unconscious exposed to the elements after the beating. The
doctors state it is impossible to tell whether B died from the
result of the beating alone, or from a result brought about by
exposure to the eold after the beating.'"'

You submit the following question: Is A guilty of murder ;
or manslaugliter, if it can be shown that B did not die as a re

sult of his blows alone, but as a result of exposure, while in a
weakened condition and unable to care for himself because of

being beaten to unconsciousness?

In 21 Am. and Eng. Encye. of Law, 2d ed. 94^95, the rule is
thus stated:

"But when the supervening cause of death results from the
defendant's act as a natural consequence, the act, though oper
ating mediately, is yet as much the efficient cause of death as if
deatli had resulted directly from it. Thus although a wounded
man may die from strangulation produced by an attempt to
admini.stci' restoratives to him, or from a surgical operation
honestly believed to be necessary, or from chloroform adminis
tered to facilitate such operation, or from an accident occurring
during its performance, or from fever, blood poisoning, or other
disease resulting from the wound, yet as death from any such
cause is directly referable to the oi-iginal injury, this is to be
regarded as the juridical cause of death. •

T.Hi
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"The Length of the Chain of Canmlion, or the unexpected
character of the issue, is "not inaleria} provided the events of
which the chain is composed follow In natural sequence, un
broken by any extraneous circumstance. If the original act in
dicts a wound, and the wound pi-oduees a fever, a)id the fever
causes delii-ium, and in such delirium the wounded man stabs
liiinselt or tears open his wound, and dies in consequence; or
Ihe woujid causes congestion of the braiii, and the wounded man
is overcome in an unfrequented spot, and dies from exposui'e to
the elements, this though an unexpected, is yet a natural se
quence of events, and the fact that the ])orp2trator of the pri
mary act (!0uld not have foreseen the ultimate consequence does
not affect his liability for it.'"

In 21 Cye. 700 the same principle is stated in .somewhat dif-

fei-ent language. There are a great many cases cited in both
these authorities on these various propositions stated in the rule.
The one case which is almost ])arallcl to the ease submitted by
you is that of Kelley v. The Slate, 50 Ind. 311. This is a well

considered ease and with reference to the j)rineiple of law under
consideration the court said, 31(i-317:

"* * * But the question has been long since carefully
settled in England and America. Hawkins, in his Pleas of the
Crown, vol. 1, p. 118, says:
" 'III what eases a man may he said to kill ariotiier; not only

lie wlio by a wound or blow, or liy poisoning, strangling, or fam
ishing, etc., directly causes anotber's death, but also in many
cases, he wlio by wilfully and deliberately doing a thing whicli
apparently endangers another's life, tliereby oecasiou.s his dcalh,
shall be adjudged to kill him.'
"In riale's Pleas of th.' Crown, vol. 1, p. 428, it is said:
'But if a man receives a wound, which is not in itself mor-

fal, but either for want of helpful appliitations, or neglect there
of, it turns to. a gangi-ene, or a fever, and that gangrene or fever
be the immediate cause of his death, yet, this is murder or man
slaughter ill him that gave the stroke oi' wound, for that wound,
though it were not. the immediate cause of his death, yet, if it
were the mediate cause tliereof, and the fever or gangrene was
the immediate eaiise of his death, yet the wound was the cause
of the gangrene or fever, and so conseiiuently is causa cansati.'
"In tlie reign of Charles II.. 'Edward Hew was indicted for

killing Nathaniel Rcm", his broth.u', and, upon the evidence, it
was resolved, that if one give.s wounds to another, who neglects
the cure of them, or is disorderly, and doth not keep rule which
a person wounded should do; yel, if h: die. it is murder or man-
slaughtei', according as the case is, in the person who gave the
wounds, because if the wounds had not been, the man had not
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died; and, therefore, neglect or disorder in the person wlio re
ceived the wounds shall not excuse the person who gave them,.
J. Kel. 26.

"According to the principles laid down by these ancient au
thorities, as applicable to this case, if Kelly, as charged, inflicted
the wounds upon Herron, and they -were fatal, of which he died;
or if they were dangerous in themselves, though not necessarily
fatal, and the wounds caused the congestion of the brain, of
which Herron died; or if the congestion of the brain caused his
exposure to the iuelemenci^ of the weather, by which he died;
it must be held that Kelley, by the infliction of the wounds,
caused the death of Herron. And these principles arc fully sup
ported by a continuous line of authorities, since they were first
laid down as law. We cannot, therefore, depart from so well
established a rule. Kcgina v. Minnock, 1 Crawf. & Dix C. C.
537; Nixon v. The People, 2 Scam. 267; Keginn v. Holland, 2
Moodv & Hob. 351; Commomvealfh v. M'Pike, 3 Cush. 181;
MeAlHster v. The Staie, 17 Ala. 434=; Slake u. Baker, 1 Jones N.
C. 267; The Queen v. West, 2 Car. & K. 784; Parsons v. The
State, 21 Ala. 300; State v. Scott, 12 La. An. 274; Dillon V.
The Stale, 9 Iiid. 408; Commonv^calth v. Hackeit, 2 Allen, 136."
I believe the above authorities will help you in this matter. I

am constrained, in view of the above authorities, to answer your
question in the affirmative.

Public Ofhcers—Vacancies—Words and Phrases—Infamous
Crime—Maanins of "infamous crime" considered.

Statute granting right of action for emoluments of office in
ease vacancy is created by conviction of crime and reversal of
such coiivi(;tiou on appeal does not apply in ease of vacancy
arising out of conviction pi-ior to enactment of law, where con
viction has been reversed subsequent thereto.

December 2, 1920.

H. N. B. Caradine,

District Attorney, .

Monroe, "Wisconsin.
Supplementing the opinion rendered under date of November

23,* as to the validity of a claim therein described, filed on behalf
of John M. Becker, formerly county judge of Green county, this

*Page 529 of this volume.
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department desires lo snbuilt the following statement of its con
ception of the law.

As was fully set forth in that opinion, the right of'Mr. Becker
to be restored to the office of county judge or to recover its
emoluments must be tested by the law as it stood on the 7th day
of August. 1918. At that time there appeared upon the statutes
sec. 1<.02. subsec. (5), pi'oviding for vacancy in office upon con
viction of an infamous crime or an offense involving a viola
tion of official oath. A.s has been pointed out, grave doubt exists
as to whether the crime of .which claimant was convicted was an
"infamous crime," within the meaning of this statute. This
doubt is confirmed upon considei-ation of the provisions of art.
XIII, see. 3, Const., which provided:

No person convicted of any infamous crime in any
court within the United State.s, and no person being a defaulter
to the United States, or to this state, or to any eountv or town
therein, or to any state or territory within the United States,
shall be eligible to any office of tru.st. profit, or honor in this
state.''

Eligible has repeatedly been construed to include capacity
of holding an office, as well as capacity to he elected to
office, and the statute noted and discussed undoubtedly used
the expression, "infamous crime," in the same sense in wbieli
that term was employed in the constitution. And in the consti
tution it was, in the judgment of this department, used in the
sense in which that term was employed at common law. The
statute, therefore, was pi-obably merely declaratory of results
that would have followed had the statute uevor been passed.
In other words, under the provisions of the constitution, con
viction of an infamous crime would have rendered any person,
automatically, incapabU of continuing in office. This statute
was originally adopted as subsec. 5, see. 2, eh 11 Rev Stats
1849. , . .

Ill addition Jo the provisions of see. 17.02, snb.sec. (5), there
was found upon the statute hooks on August 7, 1918, sec. 4935,
Stats. 1917^ wliich provided:

"Whenever any convict sentenced by any court of this state
or 01 the United States to be punished by imprisonment in the
state prison shall, at the time of conviction and sentence, hold
any office under the constitution and laws of this state such of
fice shall be deemed vacated from the time of his commitment to
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said prison; l)ut if tlie jud«,'mei)t against said convict shall be
reversed on a writ of error lie shall be restored to office, with all
its rights and emoluments; but if pardoned he shall not by
reason tlievcof be restored to office."

This section, as a matter of history, first appeared as sec. 24,
eh. 477, laws of 1852, and with minor variations was found con
tinuously included in the statutes up to the session of 1919,

which, in ch. 362, consolidated the same with sec. 17.02, subsec.

(5), and renumbered it 17.03, subsec. (5). ^

It is apparent upon a reading of the statiito that it contem
plates vacancy only in case the individual or convict therein
described has actually been committed to prison. It may well

be that the legislature sought to- make a distinction between the
conse(jucnecs that were to follow conviction of an infamous

crime and the consequences that should follow conviction of a
less odious crime, and considered that in the latter case, unless

the individual was actually rendered physically incapable of dis
charging the dutie.s of his office, which would result from his

confinement in prison, tliere was no reason why he should not
continue in the discharge of its functions and in the receipt of
its emoluments. Claimant very clearly cannot bring himself
within th3 scope of this particnlar section, for the reason that,
as the record in federal court discloses, no commitment was ever

issued in this case.

It is by no means certain that the benefit of sec. 4935, of re.s-

toration to office with all its lights and emoluments, neces.sarily

accrued to a person convicted of an infamous erinic, referred
to in sec. 17.03, subsec. (5). Its literal reading would confine
re.storation to office to "said convict," moaning convicts actually
committed to state prison.

Assuming, however, that claimant In the present instance was
able to bring himself witliin the provisions of either of these
statutes; assuming that he was convicted of an infamous crime,
and that such conviction resulted in vacating his office; assum
ing further that the benefits of S3C. 4935 accrued to him, or, in

the alternative, assuming tliat he came within the provisions of
sec. 4935, this department is of opinion that such section created
no cause of action in favor of the claimant.

As not?d, sec. 4935 provides that the convict "shall be restored
to office, with all its rights and cmol'.iments." This language
follows a statutoiy declaration that the office "shall be deemed
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vacated," under sec. 4935, and that the office "sliall become va
cant," as expres.sed in see. 17.02. Continuance of a vacancy
may be interrupted by placing in office or restoring to office an
incumbent thereof, but so far as the officer rendered ineligible
by statute or constitutional provision is concerned, manifestly he
cannot be eligible and ineligible at the same time. There can
be no such thing as a vacancy and an incumbency of a given
office by him at one and tlie same time. Either he is in office,
or he is out. If out. of office for a given period of time, no

human agency or legislative fiat can succe.ssfully declare that he

was an occupant of the office or restore him to tlie office after the
expiration of the period of vacancy.
Vacancy, as a status, is insusceptible of alteration ex post

facto. It can be altered pi'ospcctively only. This being so, a
person restored to office is restored to such office only so far as
the present and the future are concerned. This is a truism in
the law of mandamus. Mandamus will not lie to restore a per
son to office after his term of office has expired. No legislation
can restore a person to office after the expiration of a term of

office.

In the present ease, the term of office to which Mr. Becker was
originally elected expired on January 5, 1920. The reversal of

his sentence was not entered for many months following.
The correctness of this construction of the statute is em

phasized by the fact that in the revision of 1919 it was deemed
'necessary by specific language to provide:

"* * * Reverwd of the judgment against such officer shall
forthwith restore him to office, if the term for which he was
elected or appointed has not expired, but, in any event, shall
entitle him to the emoluments of the office for all the time he
would have served therein had he not been so convicted and
.sentenced; * • "

Prior to this legislation, a person whose conviction was re
versed upon appeal was entitled to be returned to office and to
receive pay for the balance of his term only. There is nothing
in the revision of 1919, as already noted, which makes it appli
cable to claimant.

The foregoing summarizes very briefly the conclusions of this
department, after extended investigation. It is deemed proper
to suggest that the (piestion of whether or not claimant aban-

sm
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doned tlie office is a (luestion of fact, whieh under well settled
rules must be determiued as such. The foregoing is confined to
a consideration of claimant's right to recover under the provi
sions of sec. 4935 and sec. 17.03, subsee. (5). Whether claimant
has a right of recovery, independent of these statutory provi
sions, is not herein sought to be determined. Opinion thereon
has not been i-eqnested.

Conlrads—rublk Officers—Register in Probate—See. 4549
does not i.)rohibit rogistei- in i)robatc from soliciting surety bonds
from county officers other than himself, unless he has been con
stituted agent for transaction of such business on behalf of
county.

December 3, 1920.

T. H. Saxderson,

Dislrict Attornc}/,

Portage, Wisconsin.

Your letter of November 18 presents the inquiry as to whether
lh3 regi.stcr in probate of the county court may solicit the busi
ness of underwriting surety bonds for the county offlcei's of your
county. You suggest that; the determination of this question de
pends upon whether or not he is an officer, agent or clerk of the
county, and also on whether a surety bond is a 'Mhing in
action," or related to "any public service."
Assuming that the register in probate is an officer, agent or

clerk of the county, and that a surety bond is a "thing in
action," you arc advLscd that, in the judgment of this depart
ment, s.^c. 4549 docs not prohibit the transaction of the business
in (piestion. The ]>rovisious of that section pertinent to the in
quiry are as follows:

in

•  *

"Any officer, agent or clerk * * « of any county * •
who shall have • * * any pecuniary interest • • •
any • * * sale of any * * * thing in action * *
made by. to or with him In his official capacity or employment,
or in any public oi- official service * ♦ * shall be punished
by imprisonment in the county jail."

The solicitation of surety business by the register in probate
from some otiicr (!Ounty officer, even though the premium is
paid fi'om county funds, is not a contract or sale made by, to or

•Vi:.
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with such register in probate in his official capacitj' or employ
ment.

The vice aimed at by the statute is that of permitting a pub-
lie official to be upon both sides of a transaction, or to ajtpear in
a transaction in the dual eai^aeity of public officer and private
bargainer. The law does not contemplate his entariug into con
tracts inconsistent with his discharge of duty as a public official.

See. 692, Stats. 1917, under which various decisions of the'
court were made and several opinions of this department ren
dered, has been repealed.
You are therefore advised that it is only in eas.>.s where the

county officer decides u])oji the <juestion on behalf of the coiintj'
that he is incapaeited from entering into a contract. Were he
a mnnber of a committee appoijited to arrange for issuing sni'Cty
bonds, he could not act as agent for the surety company. But
where lie exercises no official influence in detei'inijiing where the
insiiranee shall be plac."id, s(!c. 4549 does not prohibit: his scckirig
to obtain such insurance.

Education—Vocafioiud Education—Taxation—Common coun
cil of city may bo compelled to provide funds for building oper
ations of local board of industrial education.
No authority exists for creation of reserve fund for building

purposes, but city may issue bonds for such purpose.
Mandumns is proper I'cniedy for compelling eonimoii council

to levy necessary tax for such sehool.s.

December 4, 1920.
1-ioNoinvjJLE JoiiN Callauan, Sfcrelari/,

State Board of Vocational Ediicalion.
1 have your letter of Deeeniber 2, in which you state that the

local board of industrial education at Kenosba, Wisconsin, is
having some difficulty with the common council of that, city in
the matter of providing funds for vocational education, and you
submit four ijuestioiis which have arisen, and upon which you
desire my opinion, which questions read as follows:

1. Where additional quarters are needed for vocational
school purposes, can the council be compelled to provide a build
ing for that work in addition to funds for operation?
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2. Wliere IIk- local board of in<lustrial edueatiou Avislies to
cvGate a rcsorve fund to be used for buikUnj? purposes, can the
council be compelled to levy the amount called for by the local
board pi-ovidcd the total amount called for is not in excess of
one. and one-half mills?

3. Wliere reserve fund for building purposes is created, may
the local board of industrial education increase such reserve
fund fi-om year to y.^ar until the amount is large enough, or
must tlie amount so raised in excess of the amount needed for
operation be spent on the building each year?

4. Where the common council I'efusjs to place in the tax

lev\- the amount called for by the local board of industrial edu
cation, M'hat action should the local board pursue in order to
secui'c the amount asked for?

Sec. 41.16, subd. (1), Stats., reads as follows:

"The iocal board of industrial education of every city, village
or town shall report to the common council, or in case of cities
having commission form of government to the commission, or to
the village or town clei-k at or before the first day of Septem
ber in caeli year, tlu amount of money required for the next
fiscal year for the support of all the schools established or to be
established undei' sections 41.13 to 41.21 in said city, village or
town, and for the purchase of necessary additions to school sites,
building oparations, fixtures and supplies."

I also cull your attention to the provisions of eh. 22, laws of
1920, Special Session, which amends sec. 41.16, subd. (3). This
chapter is rather lengthy, and I will not attempt to quote it in
this letter.

In these two provisions of the statutes I' believe we will find
the answers to the first three questions submitted by you.

According to the provisions of see. 41.16, subd. (1), the local
board of indu.strial education is required to report to the com
mon eouucil of a city the amount of money required for the next
fiscal year for the support of all the schools established under
sees. 41.13 to 41.21 in said city and for tlic pin-chase of the nec

essary ailditioiis to school sites and building operations. It gives
direct authority to the local board to reipiirc the common council
to furnish the funds for such additional quarters as may be
needed for vocational school purposes. The language of the sec
tion cited refers not only to the support, of schools established,
but also to schools to be establi.slicd, and of course, to establish
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schools of this kind it is n.H'essary to liavo funds In order to
defray the cost of l)uilding oppratioiis. "Wliile there is nothing
in the language quoted wliieh would reciuire the city to provide
a l)nilding, it does require the city to provide funds with wliieli
a ii'cessary site may be purchased and funds with which suit

able buildings may be erected, provided, of course, the ainoinit
required is within the Jiniitafions ])rovided by law for tax levies
for such purposes.. With the exceiDtion noted, your first question
must be answered in the aifirraative.

I am unable to find any authority by wliich the local board of
industrial education may create a reserve fund to be used for
building purposes. Unless the law speeifieally so provides, I
believe it is the policy that no municipality may levy a tax upon
the taxable property therein for the express purpose of creating
a reserve fund. Ch. 22, laws of 1920, Special Session, provides
a scheme for a bond issue wliieh. if carried out, will provide
suitable buildings for such schools. Your .second question must
be answered in the negative.

What is said in the foregoing paragraph also applies to your
third question, and it too must be answered in the negative. A
local board of industrial edueatioii has no authority to build
up a I'cserve fund for building purposes. The policy of the law
is opposed to the creation of reserve funds hi the treasury of a
municipality, 'as it imposes unnecessary tax burdens upon the
taxpayers. There must be some express authority by which sueli
a reserve fund may be created and bnilt up.
In answer to your fourth question, ihe usual remedy resorted

to for compelling a common council which refuses to levy a tax
for the amount reported by the local lioard of industrial educa
tion for the purposes of supporting all schools established or to
be established under sees. 41. to 41.21, or for the purchase of
necessary additions to school sites, oj- for building operations, is
by writ of mandamus. By this writ the common council and
the proper officers of the city may not only be ordered, but com
pelled, to levy the amount of tax required, providing, of
<-ourse, that the .same does not exceed tlie limitations provided
by law.
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Bonds—Public Officers—S/ate Treasurer—Form, conditions
and exeention of official bond of state treasurer discussed.

December 7, 1920.

Honorable Henry Johnson,

Stale Treasurer.

1 have your letter of December 6, enclosing three separate
official bonds, each in the sum of $100,000, each of which you
liave executed as pi-incipal. The first of said bonds is dated
November 30, 1920, and is executed by the Maryland Casualty
Company as surety. The second is dated December 3, 1920, and
is executed by the American Surety Company of New York as
surety. The third of said bonds is dated December 3, 1920, and
is executed by the Fidelity & Casualty Company of New York
as surety.

As I understand it, you desire to tender these bonds to the
governor for approval and for filing in the executive office, as
required by sec. 14.07, Stats., as and for your official bond as
the treasurer-elect of the state of "Wisconsin, for the term be
ginning January 3, 1921. You desire an approval of these
bonds as to form and execution.
I call your attention to the provisions of sec. 14.04, Stats., re

lating to official bonds, which reads as follows:

"(1) The secretary of state, treasurer and attorney-general
shall each furnish a bond to the state, at the time he takes and
subscribes his oath of office, conditioned for the faithful dis-_
charge of the duties of his office, and his duties as a member or
the board of commissioners of the public lauds, and ui the in
vestment of the funds arising therefrom, and, in the ease of the
.secretary of .state, conditioned also for the faiGiful discharge of
his duties as auditor. The bond of each of said officers shall be
further conditioned for the faithful performance by all persons
appointed or employed by him in his office of their duties and
trusts therein, and for the delivery over to his successor in of
fice or to any person authorized by law to receive the same, ot
all moncvs, books, records, deeds, bonds, securities and other
property" and effects of whatsoever nature belonging to his said
offices. , . , , .
" (2) Each of said bonds shall be sub,iect to the approval ot

the governor and shall be guaranteed by resident freeholders of
this state, or by a surety company as provided in section
1966 33. The amount of each such bond, and the number of
sureties thereon if guaranteed by resident freeholders, shall be
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of state, twei,t,v.five thoHsand doUars,vith sufficient sureties; treasurer, one hundred tliousand dollars
with not less than six sureties; and the attorney-general, ten
thousand dollars, with not less than three sureties."

Sec. 14.05, Stats., reads as follows:

"'Die bond of the treasurer shall extend to the faithful exe
cution of the duties of the office of treasurer until his successorIS olectod and fully qualified; and, if he elects to give bond
guanmtecd by a surety company, the cu.st thereof and of any
additional bond required of and furnished by liira and so guar
anteed shall be borne by the state and sliall be paid out of the
appropriation to the treasury department, if the cost thereof
does not exceed one-fourth of one per cent, per annum, of the
amount of said bond.

Sec. 14.06, Stats,, reads as follows:

"The attorney-general shall renew his bond in a larger
amount and with additional security, and the treasurer shall '
oive an additional bond, when required by the governor."

From the foregoing you will note that your bond as state
treasurer must be conditioned as follows:

For the faithful discharge of the duties of his office;
His duties as a member of the board of commissioners of

public lauds;
In the investment of the funds arising therefrom;
For the faithful performance of all porsous appointed or em-

ployed by him in his office of their duties and trusts therein •
For the delivery over to his sncce.s.sor in office or to anv per

son aulhorized by law to receive the same, of aU moneys
books, records, deeds, bonds, securities and other propertv
and eftccts of whatsoever nature belonging to his said of-
nee.

Accortlmg to sec. 14.M. subd. (2), above quoted, yonr bond
OS state treasurer is fixed by law at $100,000; and see. 14 05
speeifles m what mauuer your bond may bo guaranteed by a
surety company.

gi™ an additional bondwhen icquired by the governor "
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the fluids ill the Iroiisury, and with such seciu-ity as be shall
direct and ajijn-ove. wlicnever the funds in the treasury exceed
the amount of the treasurer's bond; or whenever the governor
deems the treasurer's bond insuffieiout by reason of the insol
vency, death or removal from the state of any of the sureties, or
from any otlier cause.''

The determination of the governor to require of you an addi
tional bond should be in writing, and in such suitable form as
will make aii official record to be filed in his office.

Ch. 19, 8tats., prescribes the form of official oath and of the
official bond of every public officer in the state of "Wisconsin.
See. 19.01, subd. (2), reads as follows;

"Every official liond required of any public officer shall be in
substantially the following form;
"We, the undersigned, jointly and severally, nndertake and

agree that , who has boon elected {or appointed) to
the office of ——, will faithfully discharge tlie duties of his said
office accoj-ding to law, and will pay to the parties entitled to
receive the same, such damages, not exceeding in the aggregate
—-— dollars, as may be suffered by them in consequence of hi.s
failure so to discharge such duties.
"Dated , 19

(Principal)

(Surety)
'Auy further or additional official bond lawfully required of

any public officer shall be in the same form, and it shall not af
fect or impair any official bond previously given by him for the
.same or any other official term."

The legislature of 1919 revised the laws relating to official
oaths and bonds for the purpose of securing uniformity. I
know of no provision in the statutes which excepts tlie treasurer
from using the form of official bond as prescribed by said eh.
19.

In oi-der that the legislative scheme may be complied with, it
is my opinion your official bond should comply substantially
witli the aforesaid .statutory form. Of cour.se, it will be necessary
for you to insert the eonditions which are specifically required
by .sec. 14.04 and in the language and verbiage there given. The
bonds which you have submitted do not contain all the condi
tions required by law and do not follow the language as used in
the section above referred to.

3f>—A. G.

..f
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I notice that every one of the bonds you have submitted eon-

tains the following paragraph:

"It is Diktinctia' Understood and Agreed, That the siu'ety
shall only be liable liereiuider for such proportion of the total
Joss sustained by tlie State of "Wisconsin for any failure or
neglect of the principal, and all persons employed by him in his
said office, enibi-aced within the terms of this bond, as the pen
alty of this bond shall bear to the total amount of the bonds fur-
nislicd by the said Principal in favor of the State of Wisconsin,
and in no event shall the surety be liable hei-eimder for any sum
in excess of the penalty of this bond."

1 find no provision in the statutes which permits a surety
company to limit its liability in the manner stated in the clause

above quoted. Certain it is that resident freeholders who sign

a bond of this character may not lawfully limit their liability in
this manner, and I find no authority by which a surety company
may execute an official bond as surety and thus limit its liability.
1 am unable to approve of the bonds you liave submitted for

the following reasons:

1. They arc not in the form prescribed by law;
2. They are not conditioned as required by law;
3. The conditions in the bonds do not follow the language

used in the law;

4. The limitation upon the liability of the surety is without
authority of law;

5. The additional bond required by the governor should bear

some designation showiiig that the same is in pursuance to
sueh ro(|uirement.

Bridges and Highways—City and village which maintain
their bridges are nevertheless liable to county bridge taxes levied
under state and federal aid laws.

December 8, 1920.

State Highway Commission.

The state aid highway law (sees. 1317m—I to 1317m—15)
authorizes the levying of county taxes to defray the cost of the

construction of bridges on the county system of prospective state
highways and to eonstruct or aid in constructing all bridges in
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the county. The federal aid law (sees. 1312 to 131i) makes pro
vision for a state trunk hi<rliway system and authorizes the le\T-
ing of county taxes to defray the cost of constructing and main
taining such highways, including the bridges thsreon. You ask
to be advised whether or not cities and villages which maintain
their own bridges arc liable to such county taxes levied pursuant
to the statutes before mentioned.

Tt is the opinion of this department that all taxing districts
and all taxable property within the county are subject to those
county bi'idge taxes.

Your inquiry is prompted by the fact that sec. 1319, Stats.,
lias a provision which exempts cities and villages Nyhich are re
quired by law to maintain their own bridges from taxes levied
pursuant to the last named section and a further provision
which denies supervisors from cities and villages the right to
vote upon petitions for aid under sec. 1319. - Idie effect of these
jirovisioiis just i-eferred to is limited strictly to proceedings
under said section. They do not afford a general exemption to
any city or village from highway bridge taxes. Tliis was the
ruling in an opinion giv.ui the district attorney of Chippewa
county, April 15, 1920.* It was then said :

«  « Y,),i advlsisl that exemption from a county

bridge tax is found iu see. 1319, and this exemption applies only
to bridges constructed undei' that seetion. County taxes which
result from tir.' erection of bridges under the state aid or federal
aid acts follow the general rule and are to be levied on all tbe
taxable property of the county.'* (P. 189.)

Earlier opinions are to the same eff,'ct: IV Op. Atty. Gen.
675; 11 Op. Atty. Gen. 119. No doubt is now entertained as to
the eorreetness of those opinions, and they are adhered to. .'w

Taxation—Gross receipts from sale of tickets at boxing exhi
bition do not iuckuk? amount received for federal tax.

December 9, 1920.

State AthI/ETIo Commission,

Milwaukee, Wisconsin.

In your coinmiiniea'tion of December 7 you refer to an opinion
by this department to your commission, dated February 26,

•Page 1S7 of tliJa volume.
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1918, construiiij: siibsoc. M, sjh-. 164(i—241. Stals. In tliat oi)in-
ioii it was hold lhat jrross r(MH*ii)ts from tlip sale of tickets of ad

mission at a boxing exhibition included tlm entire amount paid
by the purchaser to the club, including the amount paid by him
to cover the federal tax.

You state that, following rulings of the federal internal rev
enue depa'tmciit siibsetiuent to that opinion, some of the clubs

have continued making and selling theii' tickets foi* even
amounts including war tax, as for example, $1.00, $2.00, etc.,
and with a statement printed on the ticket, for oxamp].>. in the
ca.se of a $2.00 ticket, in the following form :

Established price . $1.81
Tax paid .19 .

$2.00

You say that this detailed statement is printed on the tickit
in fine print, and the figures $2.00 are printed in large print, in
compliance with the ruling of your commission that tickets shall
have the prices plainly printed thereon.
You now inqn.re what is the correct, basis u|)on which the

state tax of five per cent should be computed. Should it he com
puted on the amount paid for the ticket, plus th> war tax, or on
the total receipts of the sales of tickets, not ineliuling the war
tax?

Subsee. 3. see. 163(5—241 provides as follows:

"Eve7'_y club, eor()oi'ation or as.sociation which may hold or
exercise any of the privileges conferred by this section shall,
within twenty-four hours after the determination of evei-y con
test, funi.sh to tlie said commission a written report, duly veri
fied by one of its officei-s, sliowlng tlu number of tickets sold for
such contest, and the amount of gross proceeds thereof, and such
other matters as the commission may prc.sei'ibe: and sliall also
within said time, pay to the said commission a tax of five per
cent; of its total gross receipts from the sale of tickets of ad-
rassion to such boxing or sparring match or exhibition."

Undei- this statute a tax of five per cent of the total gims re
ceipts from the sale of tickets of admission to such boxing or
sparring match or exhibition must be paid to the state.
The federal statute on the tax on admissions to exhibitions i.s

found in 40 U. S. Stats, at Large 1120, sec. 800. and reads thus:

N
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" (a) That from and after April h there shall be levied,
assessed, eo]l?ctcd, and paid, in lien of the taxes imposed by sec
tion 700 of the Kevenue Act of 1917—

(1) A tax of 1 eent for each 10 e(Mits or fraction thereof of
the amount paid for admission to any plaee on or after such
date, including admission by season ticket or subscription,^to be
paid by the person paying for such admission; * *

See. 802 in the same volume, p. 1121, roads in part thus:

"That every person (a) receiving any payments for such ad
mission, dues, or fees shall collect the amount of the tax imposed
by section 800 or 801 from the person making such payments.

Under these pi-ovisions it clearly appears that the tax is paid
by the pci"sou purchasing the ticket and not by the person who
sells the ticket and gives the exhibition. The amount paid by
the purchaser for federal tax can, therefore, not be counted or
added to the amount of money received for tlic sale of tickets.
It is not a pai-t of the receipts fj-om the sale of tickets of admis
sion. The federal statute makes the person who .sells the tickets
the agent of the goveimment for the collection of the tax, and
such payment to him is not a part of the receipts received for
the sale of tickets.

As the law now reads, wc are constrained to hold that the
gro.ss receipts for the sale of tickets do not include the amount
received for federal tax.

Marrimjf—Liccnses—In affidavit attaelied to application for
marriage license legal conclusion should he omitted.

Ueeeiuber 9, 1920.

State Boajjd or Health.

You have submitted to me a question which was raised by
M— l-T— of Oshkosh, concerning a statement in the form of an
affidavit attached to an application for a marriage license, which
lias been prepared by your department. The part criticised is
the statement:

"• * * that Chapfers 218 {Ind 5:19 of tlio laws of 1917 have
b.-en e<)in]>lied wifli.'"
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it is a fact that in ordinary rases none of the provisions of
ciis. 218 and 589 arc re(iiured tr) be pei-formed i)rior to the ap-
i)licHtion for the marriajre license, and a statement that said pro
visions luivc been complied with can. therefore, not be techni
cally correct.

1 believe that part of tlie affidavit Imd better be left out. Tlie
|)arties making the application arc not, as a rule, versed in tJie
interpretation of statutes, and it will embarrass a great many
laymen to swear to a statement of that kind. The affidavits

should state only facts that tln^ applicant can definitely answer
and sltonld not state a Icual conclusion.

Eiiiploijiiu'iii Agencies—Separate license must be secured for
in-anch office operating employmeiit agency.

December 9, 1920.
IxDus'i'HiAL Commission'.

You have submitted to this department a tjucslion predicated
upon the following statement of facts:

An employment agent, duly licensed hy your commission, pur
suant to see. 2394—86, Stats., has made application to open a
branch office in the same city in which his present office is lo
cated. You state that in connection with tliis application the
question arises Avhether this employment agent must pay a sec
ond license fee if this application is granted. You state that
licenses wliich have been granted to employment agencies hy tiie
commission have always specified preei.scly the location of the
agency, because sec. 2394—93, Stats., makes It the duty of your
commission to determine wliet.her the premises for conducting
an employmoiit agency arc fit for sucJi use.

The law authorizing the establishment of public employment
agencies necessarily contemplates that there be a place or office
where unemployed can go for the purpos? of securing employ
ment. The law makes it your duty, as you suggest, to determiiio
wlicther such premises are fit for such use, in each specific case.
I believe it is a reasonable interpretation of the statute to liold

that if branch offices are openad, even in the same city, another
lic(!nse fee should be paid therefor. Otherwise the payment of
one license fee might be held to be .sufficient to operate any nnm-
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ber of branuli offices in the same city, and, by combination, the
agents might all oiierate under one license. 1 have looked over
tlie statutes carefully, and I find nothing that would militate
against an intci'pretation such as I have suggested. You are
Iherefoi-e advised that a .second license fee must be paid by the
ap]>liean1 in question.

Educafi(m--Taj-ation--Cinmty school tax should be levied on
taxable i)i-()porly in all cities, towns and villages.
County superintendent's tax shoidd not be levied against

propeity in city having its own city .superintendent of schools.

December 10, 1920.

Frank W. Cai.kins,

District Attorncu,

Wi.sconsin Rapids, AVisconsin.

1 have your letter of December :l, in whieli you recpiest my
opinion as to the con.sti'uction of sec. 1074, Stats., as to whether
01- nor the county board may assess cities having a board of edu
cation, siiperintendcnt of schools, etc., for tlioir proportionate
share of school taxes for county purposes; or, in other words.
Is such city liable for its proportiojiate share of county school
taxes, under said section?

8ee. 1074, snbsce. 1, reads as follows:

"The county board sball also, at such meeting, delenntnc by
rcsolutioii the amount of taxes to be levied In their county for
county purposes for the year, and also the amount to be raised
by ta.x in each town for the support of common schools, for the
ensuing year, which sliall uot in any town be loss tiian the
amount aiiportioncd to sncli town in the last aii])ortionment of
tile income of the school fund; and by separate resolution
adopted by majority of the members of the board not prohibited
from voting tliereon by section 39.05, {.Icterminc the amount of
tax to be levied to pay the compensation and allowances of the
county superintendents of scliools and designate therein the
cities exempt from taxation therefor."'

You will note that this section rc<{uires the county lioard to
determine the amount to be raised by tax in each town for the
support of the common schools Cor the ensuing year, and by a
separate resolution to be adopted by a majority of the mera-

-Xp
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bers of the board not pi'ohibitod from voting tliereoii by see.
•j9.05, the auiount of tux to be levied to pay the compensation
and allowances of the county sni)erintendeut of schools and
designate therein the cities exempt from taxation th.n-efor.

1 call yonr attention to a portion of see. 39.05, which reads as
follows:

' # # # Every city having a board of edncation,
a su])ej"intendcnt of selmols or other board or officer vested with
power to examine and licen.se teachers and supervise and manage
the schools tliereln shall lie exempt from the provisions of tliis
section and all provisions relating to county superintendents of
schools, except so far as re<piired to make reports to the connty
siiperintendent of the dlstriet in which such city is situated; and
the electors of such city shall have no voice in electing such
county superintendent, and the supervisors from such city shall
have no voice in the county board in determining or providing
Ih.i compensation or allowance of, or any matter relating tiT
such county sniicrinteijdcmt; nor shall any tax be levied on such
city to pay any ]iHrt of such compensation or allowances."

I also call attention to the provisions of S3e. 39.04, subd. (8),
wliich read.S'as follows:

^ All supervisors representing only cities or wards of cities or
districts in cities having an independent system of schools super
vised by an independent city superintendent arc excluded from
any participation in the deliberations of the supervisors of any
superintendent district had with reference to the manner of di
recting tlie administration of its school affair.s. nor shall any

• tax be levied in any such city to jiay any part of the salary, ex
penses, printing or postage of sucJi county or district superin
tendent, or the salary of the elcrk for such superintendent or
the per diem and expenses of the members of the board of ex-
aniniers for common sehoo] diplomas."

Aeeordiug to the sections above (luoted, your inquiries should
be answered as follows:

^Vhat is known as the county school tax should, according to
sec. 1074, be levied uniformly upon all the cities, villages and
towns in the manner in see. 1074 prescribed, while the county
snperintendent's tax should be levied upon all the cities, vil
lages and towns in the county except in cities having a board of
education, a superintendent, of schools or other board or officer
vesi.ed with power to examine and license teachers and super
vise and manage the schools tlicrciii.

U--
Is- 1



V. .-w-

'

Opinions of thb Attoknky-Genkral 569

1)1 lliis comioutioii J call youi- attaiitiou to an opiuiou ul! this

department addressed to George F. Merrill, district attorney
of Asliland county*, in which you n-ill find a construction of
])oi'tions of sees. 39.04 and 39.05.

Bridges mid Jligliivaijs—Fuhlic Officers—County Board—
Members of the county board and otlnu* psrsous are eligible to
election as members of the county state road and bridge com
mittee created by subsec. 8, sec. 1317)n—5.

December 15, 1920.

Thorwald p. Abel,

Disirici Attorney,

Sparta, "Wisconsin.
Monibei's of the county boai'd arc eligible to membership on

tbe county .state road and lu'idge connnittce ci-.eated ])y piibsec.
S, see. 1317ni—5, Stats.

And persons not members of the county board are likewise
eligible.

These propositions are thought to be clearh- established by
^ the statute itself. The chairman of the county board is ex
pressly made eligible to serve as a member of that committee,

even whei-e the chairman lias been delegated authority to ap

point the committee. The chairman of each town, who is ex
officio a member of the county board, Ls also ex offieio a membci"
of such committee when it deals with road construction in his

town. Tlie statute says the committee is composed of ''jicr-
sous," and makes no reference to "members of the board" in
that connection, and that fact is deemed to be highly significant.

It is even more significant, and seems to mc controlling, that
the coinmitteemen are eho.sen at the aiuiual meeting of the board
foi- tlie tci-m of one yeai-. 3'he annual meeting convenes in No-

vembei', and formerly the term of every membei* of the county

board expired the following spi-ing. Under the existing statutes
the terms of many members of the county board expire on May
1. No distinction can be made as to the eligibility to this com

mittee between members of the county board wliose terms will

•Page 400 of this volume
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expire in May and members wliosc tei'ins continue for a year or

two beyond that time. Tlien. too, the chairman of the county

board, who is beyond question eligible to this committee, may be
succeeded as chairman at any time after May 1. Sec. 59.05,
Stats. Nothing in the statutes suggests that the term of a cora-
mitteeman is at all dependent on his term as chairman or mem
ber of the county board.

The pertinent parts of the statute creating said committee
are the following:

"(I) Each county board, * * * at each succeeding an
nual meeting * * * shall by ballot elect, or by resolution in
struct the chairman of said board to appoint, a committee of not
less thaji tliree or more than five persons, of which said chairman
map he one, wlio shall hold their oftici's for one. near and until
their successors are elected and have (pialified. Such commit
tee shall be known as the county state, road and bridge commit
tee, * *. The members of such committee shall be reim-
itiirscd for their actual and necessary expenses incurred in the
performance of their oifieial duties and shall be paid the same
per diem for time actually and neee.ssarily spent in the per
formance of their duties as is paid to members of other county
board committees." with a maximum limitation.
' i # « ♦

"(4) The town chairman of each town iii wbich .state aid
road or bridge eonstruetiou is ])erformed shall be ex ofificio a
member of the county committee and shall act with such com
mittee on all matters affecting such construction in his town,
provided the town has voted a portion of the cost thereof."
Suhsee. 8, see. 1317ja—5.

The eoneluslons above announced were not reached without

careful consideration of see. 960, Stats. Tliis section renders
inomhers of the county boai-d ineligible during the term for
which elected to any office, the election or appointment to wliich
is vested in the county board. See. 960, Stats., does not. apply to
the committee under consideration.

Sec. 960 is a general provision relating to eligibility to town
and city, village and county offices; subsec. 8, see. 1317»}—5 is
a special statute relating to a partieulai' committee. The first
named .statute had long been in existence when the la.st cited

statute was cuactod. By well settled canons of statutory con
struction, a later or a special statute prevails over a general or
an earlier one, when Iheii' provisions are in conflict. And wo
have, in addition to tliase ancient rules of interpretation, a stat-
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iitory rule wliicli is ajjplitable and leads to the same conclusion.
See. 960 occurs in eh. 64cc, Stats., and see. 1317»(—5 is found in
eh. Gli. In the construction of the statutes of this state, it is
provided by see. 4972:

" (14) If tlic i)rovlsions of different chapters of these statutes
conflict with or contravene each other the provisions of each
chapter shall prevail as lo all matters and questions growing;
out of the subject matter of such chapt:r.
"(15) If conflicting provisions bo found in different sections

of the same chapter the provisions of the section which is last
in numerical order shall prevail unless such construction be in-
(!onsistcnt with the meaning of such chapter."

I believe the general practice that has pi'cvailed since such a
committee was provided for has been iu accordance with this
opinion.

Uankn (u\(l ./>'(/.a/c/Hp--Uiidcr sec. 2024—14 no person may act
as director of bank mdess ho is resident of state of Wisconsin.

December 15, 1920.

Honorabi.e Marshal!- Cousins,

('ummisKioner of Bankiiuj.

In your letter of December 15 you refer me to that part of
sec. 2024—14, ̂ tats., which jjrovides that directors of banks
shall be i-csidcnts of Wisconsin. You state that A' is a director

in two Wisconsin banks; that he was born in Wisconsin and for
a iiuinbci" of years spent all of his time within the state; that
about eighteen years ago he vvas elected director of the bank at
Ladysmith, and about fourteen years ago as director of a bank
at Rice Lake: that this was before the provision in said see.
2024—14 was enacted; that Mr. .Y now has extensive property
iiitcrcsts in Wiscon.siu, owns a farm of some 257 aci'es located
near Poskiii, Bai-ron county; that he. also has business interests
ill Minucajiolis and is required to spend a portion of his time
in that city; that he owns no veal estate in Minneapolis nor in
Minnesota; that all his real e.state holdings are in Wisconsin;
and that for convenience Mrs. X lias been residing in Minnea
polis, and the election officials of that city consider Mr. X as a
voter there; that at the present time, owing to the rcquire-

' ''3 A
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jiieuts of that braiidi of Mr. A"s busim'ss located in Minneapolis

he has divided his time, about one quarter of it to his Wisconsin
affairs, and the remainder of the time in Minneapolis.
Yon inquire whether the word "residents" as used in said see.

2024—14 is applicabb to Mr. X.

Said sec. 2024—14 contains the following':

"The affairs of the bank shall b(^ managed by a board of not
less than three directors, all of whom shall be residents of the
state of Wisconsin, and a majority of whom .sliall be residents
of th? county or adjoining counties in which such bank shall be
located."

From the statement in your letter, it would seem that there
is no question but that Mr. A''s residence is in Minneapolis, out
side of the state of Wisconsin. He 1ms his permanent home
there and votes in said city. I have talked to Mr. X, who ha.s

explained the situation to mc, and I find that he has no pei--
iniinent liome in the state of Wisconsin. [ am th;'rcforo eon-

strained to hold, mider the clear |)rovisions of this statute, lliat
lie is not a resident of this slate and therefoi'e eannot legally be
elected a director of a Wisconsin bank nor hold .said po.sitlon.

Agriculture—Veteriiiurg Surgeons—One who has practiced
veterinary medicine and surgery continuously for space of ten
years or more prior to Jan. 1. 1009, cannot practice without
license.

December 15, 1020.
M. J. Paul,

Distnct Attorney,
Berlin, Wisconsin.

In your communication of December 9 you refer me to sec.
1492c—7, and you inquire whellier it is possible for a man to
liave a license granted to him under this section wlio has been
in the practice of veterinaiy medicine and surgery in this stale
continuously for a space of ten veai-s or more prior to Januarv
1, 1909.

Said section provides:

"Eyery unlicensed person who was engaged in the practice of
veterinary medicine and surgery in this state continuously for
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a space ot' ten years or more j)rior to tlu tirst of January, 1901),
may continue such i)raeticc without examination, providing sueli
person produces indorsements of his (|ualifications as a skilled
and competent veterinary physician and surgeon, subscribed
and sworn to ])y two hundred and fifty freeholders and owners
of live stock residing in tlie county in which such veterinarian
lives, and provided further tiiat such jjcrson makes application
for license to the department, of agriculture within thirty days
after the passage and publication of this act, and ujmn the pay
ment of three dollars for Ids first license, and anuualli' there
after causing his name and residence to l)e registered by tin
said depai'tmont which sliall keej) a book for that purpose.'.'

S^c. 1492e—14 provides:

"Any pei-son who shall practice vetei-iiiary midicinc or sur
gery or any branch thereof in this state without being annually
registered or without license herein provided shall be puuishad
by a fine of not less than twenty dollars or more than one hun
dred dollars or Ijss than thirty days or more than ninety days in
tln^ county jail or both, foj- ea<'li and every offense. * *

Yon will uole tliat it is necessary to have'a license and be

J'cgLsteriid ,in this state as a veterinary surgeon bcfoj-c any per
son can j)raeticc as such. You will al.so note that those wiio
were in practice at the time of the pas.sage of this act could .se
cure a license without examination if they made application
within the thirty days after the passage and publication of the
act. Those who have failed to make application within the
thirty days have, of eoui-se. lost the right to secure a license
nithout an examination, and it is expressly provided that they
cannot pi-aetiee without a licjnse without iueurring tiic penally
of the law. I am therefore constrained to hold that no person
now can secure a license without an examination.

Fuhiic Officerti—Cumity Board—Parlianientury Procedure—
An oral motion wlion adopted by a county board or city council
becomes a resolntion.

lleecmber KJ, 1920.
A. K. Ja.necky,

Disiricl Ailornctj,
Racine, Wisconsin.

Referring to our recent telephone conversation, I am now of
the opinion that some views expressed in the opinion rendered
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;by this office to your predecessor on .January 23, 1918, i-clative
to the manner in which the power of the county board may be
exercised, must be modified, and I am led thereto by a study of
the decisions of our court in Oncn Bay v. Braiins, oQ Wis. 204,
and Mcade v. Dane County, 155 AVis. 632, to which you called
my attention.

In the opinion referred to, it was said, af1;er referring to the
ci'eation of a committee which was charged with the selection of
a superintendent of the poor farm, and after ({noting sec. 652,
Stats. 1917:

"It appears that no resolution or ordinance was adopted. Tiic
committee was appointed upon the adoption of a simple motion.
The legislative intent was that matters of this kind should be
acted upon with more deliberation and that the i)urposcs should
be moi\- cai-efully expressed than is ordinarily done by an oral
motion.'" A'11 Op. Atty. Gen. 40, 42.

Supreme court decisions were cited there which tend to sup
port the conclusion then reached, but the cases cited above w;n'e
overlooked, and those cases siij^port a contrary rule.

Tlie language of sec. 652 quite htcraily rciiuires that th.'
powers of the county board can be exercised only by "a resolu
tion or ordinance," and of course the courts are bound by the
statutes, but ths supreme court says that

"when an oral motion is adopted by the common council it be
comes a resolution'^ (155 A\^is. 632, 642) ;
and of course all arc bound by what that i-ourt says a statute
means.

In Green Bay v. Brauna. 50 AA'^is. 204, 207, the court said:

suppose, however, when this oral motion was
adopted bv the common council it became a resolution or order
of that body, * *

Thei'el'ore, I sujipose that when the motion to refer the selec
tion of a supei'intendcnt of the poor farm was adopted by the
county i)oard, "it became a resolution of tliat body."

I think, however, it may be said that the provisions of the
Madison and the Green Bay charters do not express the manner
in which the jmwcrs of the common council sliall be exercised
with tlic same strictness and definiteness that see. 652 declares
the manner in which the ]>owers of the county board shall be
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exercised. Tlie city charters specify niajiiiers in which the coun

cils may exei'cise tlicir aiitliority, whereas sec. 652 is not a gx-ant
or specification of modes of exercising the power of the coanty
board, but a most explicit prohibition against the exercise of
power in any manner other than by ordinance or resolution.
Yet, wheji due allowanca is made for these differences of leg

islative expression, the fact still remains, that the court has
twice declared (jiiite clearly that an oral motion, when adopted
by a legislative body, has then become a resolution.

Loans froni Trval Fimds—Application by school district for
loan from state trust fund "for the purpose of repairing school-

house and ej'ccting schoolhouse " cannot receive approval of laud
commissioners.

December 16, 1920.

llON'ORABMi: Matt Lampekt, Chief Clerk,
Commissioners of I'uhlic Lands.

In re Applicalion of School District No. 2 pf the town of Lake
in Marinette county for loan of $6,000 from the state

trust funds.

This application was some time ago submitted to this depart
ment fo»' an ophiion. Accoi-ding to the application and accord
ing to the terms of the resolution upon which it is based, the

purpose of this loan is "for the purpose of repairing school-
hoiise and erecting a new schoolhouse." There is nothing in the
proceedings from which it may bo determined that the electors

had knowledge of the amount intended to be borrowed for the
purpose of repairing schoolhouse and of the amount which wa.s

intended for the purpose of erecting a new schoolhouse, and
there is nothing in the recoi'tl of the proceedings connected with

this application which authorizes the .school district board to
make application for $6,000 sol?ly for the purpose of erecting a
new schoolhouse.

According to sec. 25.01, Stats., the commissioners of public

lands arc authorized to invest the funds under their control to

school districts

"to be used in erecting school buildings or teaclierages, in the
purchase of teaeherages, teacherage sites, school house sites or
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school play grounds, or in ret'imding their indebtedness, and for
other i)urposes authorized by law." Subd. (3).

See. 40.09 specifics the powers of school meetings, and subd.
(5) thereof reads as follows:

"To vote such tax as the meeting shall deem sufficient to pur
chase or lease a suitable site for a schoolliousa or teacherage, to
build, lure or purchase a sehoolhouse or teacherage and to keep
in repair and furnish the same with the necessary fuel and ap-
j)endagcs."

From the foregoing sections it is evident that it was the
scheme of the legislature that school di.stricts should vote a tax

for the purpose of keeping in repair their school buildings, and
nowhere are school districts authorized to borrow money from
the state trust funds or from any other source for such a pur
pose.

According to the decision of the supreme court in the ease
of Neacij v. Milwaukee, 142 Wis. 590, it is evident that a pro
ceeding by a nmnicipaiity which authorizes its officers, in the
same resolution or oilier jn'oe^eding, to bori-ow money for a

legal and an illegal.juirpo.se, witliout specifying definitely how
much of said borrowed funds is to be used for the legal purpose

and how mueli thereof is to be used for the illegal purpose,
eaimot be sustained in law.

For tlie reasons stated this application cannot receive the
approval of this department.

Conlraci.-i—Corporatiom—-Puhlic OJJiccrs—Coiinlij Board—
Committee on- Countt) Poor—Corporation engaged in grocery
and meat business cannot make legal eontraet with eoinity for
furnishing provisions when its president is member of county
board and also of committee on county poor.

December 16, 1920.
Haeph E. Smith,

Disiricf Atlornci/,

Merrill, Wiseoasin.

I have youi' letter of December 13, in which you submit a
<luestion which is jiredieated upon the following statement of
facts:

l.^3
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"X is a member of the county board representing the third
ward, of the city of Merrill. At the organization of the county
board hs was appointed chaiiunan of the committee on county
poor. The committee on county poor has the supervision and
charge of the county homo which is under the immediate super
vision of the poor commissioner. The committee on county
poor meet monthly to audit thi bills for the operation of the
county home and also to audit bills for groceries and provisions
furnished to poor people outside of the county home.
"Mr. .Y is also president of the X Meat & Grocery Co., which

is engaged in the grocery and meat business. He owns and
conti'ols the majority of the stock, to all intents, purposes and
etfects. Tile business pivictieally is his own.
"Since beeoming chairman of the committee on county poor

the X Meat & Grocery Co. has furnished the county home with
groceries and provisions of various kinds, and they have also
furnished groceries and provisions to persons supported by
Lincoln county. These bills have been audited, as I said be
fore, by the committee, of which Mr. X is chairman."

You state that complaint has been made to you that this prac
tice is imjn-oper and illegal, and you have informed A'' of that
fact and tiiat he has stated to you that he believes that in view
of the fact that the provisions were furnished by a corporation
in which ho was interested and not by himself, his acts were not

forbidden by sec. 4549, Wis. Stats. Mr. A'^ is a member of the
county board and as such is instrumental in making the contract

for the sup])lics in (ivicstion. He also passes upon the claims as
chairman of the committee.

You iiKjuirc Avhether, under the circumstances, the X Meat &

Grocery Company may lcgall,y furnish to the county groceries
and provisions, while Mr. X is a member of the county board

and chairman of the committee on county poor.

This is in violation of sec. 4549, Wis. Stats. In an official
opinion by this department, under date of October 29, 1918, it
was held that a stockholder of a corporation is interested in its
contracts, and if an officer of a city the contracts of such cor
poration with the city arc void. VII Op. Atty. Gen, 597. See
also Op. Atty. Gen. for 1906, 742, and Op. Atty. Gen. for 1912,
766, and other opinions referred to on page 768. See also Men-
aslia Wooddnwure Co. v. Winter, 159 Wis. 437, 451, 452.
An opinion by this department directly in point is one ren

dered on March 18, 1915, IV Op. Atty. Gen. 205, in which it
was held that a contract between a corporation, a stockholder

■M
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of wliicli is a membci' of tlie county board, and the county is
void, and it makes no difference that the corporation is a public
utility.

Your question must therefore be answered in tlie negative.

Bonds—Bmlding and Loan Associations—Foreign Exchange
—Liability of surety on bond required by sec. 2014—202 tenni-
natos one year after certificate of authority expires.

December 17, 1920.

HoNOHABi-i': MarshaMi (Cousins,
('■onnnissionrr of HavMiig.

The business of Iransmilling money to foreign countries is
regulated by sees. 2014—200 to 2014—206.

No person except a bank or a trust company, life insurance,
express or telegraph company, or a niillion-dollar domestic cor
poration shall engage in the business of transmitting money
abroad

"without fi rst having obtained a certificate of autliorily to
transact such business from the commissioner of! banking. Such
certificates shall expire on December thirty-first following their
issue, and may be renewed annually." Sec. 2014—200.

Every applicant for such certificate of authority is required
to file with you a $5,000 fidelity bond, with snretics to be ap
proved by yon, as a condition of obtaining such authority. Sec.
2014—202.

You submit this question: Does the liability of a surety on
such bond terminate one year after the expiration of a license
issued to the principal?

"Si:CTiON 2014—204. Any person who suffers by the default
of the principals named in the bonds fi led until the commissioner
of banking in the transmission of money to foreign countries,
may sue upon said bond.s in any court of competent jin-isdiction
and recover thereon the amount that it shall be proven he has
lo.st or suffered by said default; provided that suit shall be be
gun within one year after the date of such default. * * *"

The riglits of persons for whom such business is transacted
and the time within which such rights must be asserted are
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finite explicitly defined by the statute, and, of course, those
riirlits nieasiii'c the extcjit <ind duration of liie snrety's liability.
However, tlie answer to your question d:?pcnds somewhat

upon the phrascoloyy of the bond. .If tlie terms and conditions

of the bond confine or limit the liability to a specified calendar

year and to liabilities arising from the rec2ipt of moneys by the
licensee during the time the principal or obligor named in the

bond has a certificato of authority to engage in such business,
tiien the utmost tims to which the surety's liability can extend
is one year beyond the termination of the license or certificate

to transact such business. Of course wliat was just said applies
to liabilities wliicli have not been sued on within t\i? year. The

commeneement of an action during the year preserves the lia

bility of the surety in favor of the plaintiff indefinitely and till
sneh time as tha plaintiff sliall have received satisfaction. Un
less action is begun within the year following the expiration of
the certificate, the surety's liability is at an end, where the

terms of the bond arc such as arc above specified. The result
might be ditfcront if the bond were a eontimiing one or wore not
limited by its terms to a particular year.

Banks and Banking—Company in question is violating sec.

2024—50 by using word "bank" in connection with its business

in Wisconsin.

December 17, 1920.

HOiVORAimE Marshall Cousixs,
Coniniissioneri of Bonking.

"With your letter of December 14 yon submitted correspond
ence relative to the S— Bank 8— Company. In said corrc-

si>ondeneo it appears that the 8— Bank S— Company is or

ganized under tin laws of the state of Illinois. It appears that
its object is to secure business for the .savings departments of

banks by the sale of certificates which are redeemable after aji
account has been held by the depositor for a period of twelve
months.

You inquire whether sec. 2024—50, Stats., is being violated
by this company in using the word "bank" in its name.
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Said SL'c. 2024—50 reads thus;

"No pet'sou. eopartiicrsiiip or eori>(ua1i:m ciijiairod in the
banking business in this slate, not- subject to supervision and
examination by the commissioner of banking, and not required
to make reports to iiim by the in-ovisions of this chapter, shall
make use of any offiei; sign at the place where such business is
transacted, having thereon any artificial or (corporate name or
other words indicating that such place or office is the place or
office of a bank, nor shall sueh person or persons make use of
or circulate any letterheads, billheads, lilank notes, blank re
ceipts, ceiiificates, cinnilars, or any written or pi'in1:ed or partly
written and partly ju'inted paper whatever having •thereon any
artificial oi- corporate name, or other word or words, indicating
tlmt sucli business is the business of a bank. It shall be unlaw
ful foi" any person, copartnershij) or corporation to use the word
'bank,' 'savings bank,' 'bank'iig.' or 'banker' or the plural of
aiij' such words, in any other Inisiriess or in connection Nvith any
other business tlian that of the business of hanking as defined
and authorized under the provisions of this chapter. Any per
son or ]>ersons violating any of the provisions of this section,
either individually or as an intereded party in any eojiartner-
ship or corporation shall lie guilfy of a mi.sdem amor, and on
conviction thereof shall be fined in a sum not less than throe

hnndred dollars nor more than one thousand dollars, or by iin-
])risonmenl in the county jail not less than sixty da.vs nor more
tlian one year, or by both such fine ami imprisonment."

In an official opinion, A'llI Op. Atty. Gen. 750, it \vas held
that a foi'eign corporation which uses the word "bank" as part
of its name cannot he licensed under sec. 1770/;. in said opin

ion it was said, p. 751:

"* * * The statute stiikes in two directions. The first
sentence of it provides that only those corporations which are
undej* tlie supervision of the commissionei' of banking and re
quired to make reports-to liim can engage in the banking busi
ness 1)1 Wisconsin, and at the .'^ame time, use any name which in-
diciitos that its place of business is a hank oi- use any written
or printed matter that imiy indicate that its busin.\ss is hanking.
This part of I lie stiitntc bars every foreign corqioration which
has tlie word 'iiank* for a name or for part of its name from
doing banking business in Wisconsin. On the other hand, if a
foreign corporation that Inis the word 'bank' in its name seeks
to do otliei'-business than Inuiking, it is aiu'csted liy the sentence
of this .section.

" ' * * * it slmll be unlawful for any person, * * *
to use the word "bank," * * * in any other business or in
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(•onncction with nny other business than lliat ol" the business of
iiankin^' as defined and aulhorizcd undei- liie provisions ol; 1hi.s
chapter.'
"So that, it matters not -whether a foreign bank, assmning tiiat

it iias tlio usual foi-in of name, intends to do a banking' business
or some other business in Wisconsin; the prohiljition against its
admission is as specific and plain for one kind of business as for
the other."

Under the plain language used in this statute, I am con
strained to hold that th:< S— Bank S— Company is violat
ing said sec. 2024—50 in using the word "bank" in connection
witli its bu.siness in Wisconsin.

Boiuh—Counties—JiiHuranco—County board has no antiior-
ity to agree with surety company to pay premium in excess of
one-fonrth of one per cent for bond of county treasurer, under
provi.sions of s:c.s. 1966—38 and 59.13, subd. (3).

' • December 18, 1920.

D. K. Ai-len,

District Attorncij,

Oshkosh, AVisconsin.

In your letter of December 16 you state that the amount of
the bond of the county treasurer of WInnebago county is
$100,000, that bids have been advertised for and that the lowest
bid for this bond by sui'ety eomiiany is $375. Yon call atten
tion to see. 1966—38 of the statutes which provides:

"The state, any county, ® * * may pay the cost of any
official bond furnished by an officer thereof, pursuant to law or
any rules or regulations rofpiiring tlu same, if said officer sliall
fnrnisii a bond with a surety company oi- companies authorized,
to do business in this state, .said cost not to exceed one-fourth of
one per cent per annum on the amount of said bond or obliga
tion by said .surety execut.id. * * *"

You also call attention to subd. (3), see. 59.13, Stats., which
pi-ovides in part:

"Tn the case of tl\c county clerk, county treasurer and county
absti-acloi- the county board may by resolution require them to
fuVnish bonds guaranteed by surety companies and direct that
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Hie premiums iherei'or, agreed upon lietweeu the board and the
eomijaiiies, be paid out ol" the county treasury."

You ask whether th.'se two sections can be so recouciled that

the county can projierly pay a premium amounting to more

I hail one-foui'th of one jier cent of the amount of the bond.
1 can sec no eojiflict in the two sections. They must be read

together, and tiiere is no diltieulty in reading them together and
ill giving force and effect to each. The county board is author
ized to require them to furnish boiids guaranteed by a surety
company and dii'cct that the premium therefor, agreed upon be
tween tlie board and companies, be paid out of tlic county treas
ury. But, the county board is not authorized to agree upon a
liremiuni larger than the ma.\imum fixed by sec. 1966—38, that
is, one-foiirtli of one per cent per annum. In my opinion tlic
liounty board cannot pay a jircmium upon these bonds in excess
of that amount.

You also ask whether these bonding companies have filed their
rates with tlie insiiranee commissioner or any other authority
at Madihhn and what those rates are and whether the companies
are bound by tlmse rates in submitting bids for bonds.
I have not found any provision of the statutes requiring these

bonding companies to file with tlie insurance department, or
any otlier dejiarfraent, their rates. Some of the surety com
panies have sent to tlie insurance department tlieir so called
manuals. Not. ail surety companies have done this. 1 do not

know which surety compauies you have received the bids from,
but as there is no requirement for filing their rates, and no pro
vision of law, so far as I have found, limiting tlie charge they
can make to flie rates found in their manuals, there would be
notliiug to prevent liihr charging a diiferent rate than what
might be found in such manuals. For that reason I have not
looked up tlie rates to be found in such manuals as have been
sent to the comraissioner of insurance.
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Appi'Oi)riiilio7is <tit<l IiJxpouhturcs—PuMtc Printing Blue
Book—TormH "printing and distribntiiig"' blue book, as used
ill see. 20.11, siibd. (5), do not include preparation of material
for blue book.

December 20, 1920.

State Printing Board.

Your communication of December 16.- calls attention to the
provisions of sec. 20.11, which .provide.s:

"There is appropriated from the general fund to the printing
])oard:
"« « •

" (5) Annually, beginning July 1, 1913, such sums as may be
necessary for printing and distributing the Wisconsin blue
book."

You likewise call attention to sec. 35.24, which contains the
provision:

"It is the duty of the printing.boai-d to compile and prepare
bi^nnally printer's copy for a book to lie denominated Wiscon
sin Blue Book/ * * *

It appears that the bojird Iuls engaged an editor for the pur
pose of preparing tlie blue book, and an opinion is desired as to
wbetlicr or not the salary of such editor may be paid out of the
apjn'opriation contained in sec. 20.11, subd. (5), quoted.
You arc advised that, in the opinion of this department, such

expense of preparation can not be charged to this appropriation.
It will be noted that the appropriation is "for printing and

distributing" the Wisconsin blue book. This term is not broad
enough to authorize the employment of a person to prepare such
printing. But slight rcfieetion is required to make this evident.
Subd. (3) appropriates such suras as may be necessary for all

public printing. If the eonstriietion which you suggest were
correct, this provision would l)e broad eiiougli to authorize the
payment of salaries in the depai'tmeiit of the attorney general,
for instance, In so far as the same iiatl to do with the preparation
of opinions, cases, and briefs tlial wei-e uitiniately printed. The
mere fact that the jireparation of the material tor the blue book
is entrusted to the. jniiiliiig board dfies not alter the situation.
It is ineumbeni, ii|)uu tlie boartl to prejiare the malei-ial that
goes.into the blue book out of the general appropriation made to
the board.
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Appropriaiioms and Expcndiiures—Vuhlic Officcra—Railroad
Conimission—Paymoiils made by jiublie utilities to state treas

urer under subsec. 3, see. 1797jn—60, Stats., are not added to
ap])ropriation made to railroad eommission.

►V.-: .

December 20, 1920.
Railroad Coaimission.
•  The law provides for investigations to be mhde by you of rates
and services of public utilities upon complaint of consumers and
others. If upon such investigation the rates oi- charges are
found to be unjust, discriminatory or otherwise in violation of
law, the commi.ssion shall fi x reasonable rates and charges and if
the investigation disclose that any practice or service on the
))art of the utility is unreasonable, insufficient, preferential or
otherwise in violation of law,'it shall order what is reasonable in
the premises.

"Wh3ncver, as a result of such investigation, the utility is
found at fault and any rate, practice or .sei-vice is in violation of
the public utilities act,

''the public utility found to bo at fault shall pay the expenses
incurred by the eommission upon such investigation." Sec.
1797„i_47.

This provision as to costs is repeated and amplified in sec.
1797m—60, and subsec. 3 thereof is as follows:

""Whenever, upon an investigation madj under the provision.s
of sections 1797jr.—1 to 1797—109, inclusive, the eommission
shall fi nd that an.y rate, toll, charge, seliedule or joint rate or
rates is injiist, unreasonable, insufficient or unjmstly discrimina
tory or preferential or othcrwis3 in violation of anv of the pro
visions of sections 1797h?~1 to 1797m—109 inclusive, or that
any me'asurement, I'ogiilal ion. practice, act or service com
plained of is unjust, unreasonable, insufficient, preferential, un
justly di.scriminalory or otlierwi.se in violation of any of the pro
visions of .seet.ons 1797a/—1 to 1707//»—109, inclusive, or it shall
find that any seiwice is inadef|nate or that any service which can
reasonably be demanded cannot be obtained, the commission
shall ascertain and declare and by order fix Ibe expenses in-
eurj'od by the conuniss^on upon such investigation and shall by
such ordcr direct such public utility to pay to the state ti-easui-er
within twenty days tliereaft-u- such expenses so ineniTod."

Based upon these .statutes, you submit the following inquiry,
under date of December 14, 1920:
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"Whcu Ihcse sums m-e so paid are they available for use as a
part of the railroad eommission's appi'opriation without an ex
press act of the Icjrislatnrc appropriating them for this pur
pose?"

Your question is answered in the negative. Tliis department
sees no escape from the conclusion that costs so paid into the
state treasury do not become paid of the appropriation made to
the railroad commission by sec. 20.51. That section makes a
definite, fixed appropriation for the administration and execu
tion of the commission's functions. The statute is explicit that
the expenses incurred by the commission in such investigations,
wlien charged again.st a public utility; shall be paid into the stats
treasury. The order must direct-such x^ublic utility

"to pay to the state treasurer within twenty days thereafter
such expenses so incurred."

There being no express direction as to the state fund to which
the payment shall go, it is thought that the moneys so paid be
come part of the general fund in the state treasury.
No reason is perceived why the provision of the con.stitution

as to disbursing state moneys is not applicable:

"No money shall be paid out of the treasury except in piir-
ance of an appropriation by law. * * Sec. 2, art.siiaiK

VJIT. Wis. Const".

In an opinion to the state forester on a similar question, it was
said by this department:

"Nowhere do I find any authority under whieli it may be held
that an appropi-iation may be implied in the absence of a clechi-
ration by th.» legislature in some expre.ss terms to the effect that
money is appropriated or shall be i)aid to or received by some
designated jiersou or for some designated purpose. Even were
such authority available, under the settled rule of this depart
ment, T should be constrained to rule again.st any appropriations
from the state treasury unless the authority for the appropria
tions is or mav be made clear and expi'oss."- IT Op. Atty. Gen.
10, 13.

Upon iiKjuiiy at the office of the secretary of state we are in
formed that tliere is no precedent for holding that costs, taxed
by a state department or in any court proceeding In favor of the
state, where such costs are paid into the state treasury, are
added to any appropriation unless expressly so declared by
statute. Many of the departments and commissions receive or

>;;,W
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colleet mon:.v.s \rhicli aro paid into the state treasury. Numer
ous instanc:s can be found in the statute where such moneys are

added to some appropriation, and among those examples the fol
lowing are cited: sees. 20.10, 20.12 (2), 20.17 (31), 20.20 (12).
20.44 (6) to (12), 20. 49 (5), (-6), (8), 20.54, 20.55 (6), 20.565,
20.57 (4) and (9), 20.59, 20.60 (4), 20.61 (9), 20.77, and
20.785.

The pains to which the legislature has gone of indicating
when moneys jiaid into the treasury .shall be added to an appro
priation, indicate the legislative undei'standing of this matter.
There is no doubt as to the legislative understanding that such

moneys are not added to the api)ropriation by implication or by
anj' general rule of law, but can only be addad through express
declaration of legislative intent to that end.

You will observe that in the appropriation to your depart

ment, subsec. (2) makes provision whereby all inspection fees

received from the owners of water powers and paid into the gen
eral fund are added to the ajipropriation for executing the com
mission's functions relative to water powei-s. Under a very fa

miliar rule of statutory construction, this expression of such
addition as to one item of appropriation to the commission ex

cludes the addition of fees or costs to other items of the appro
priation to the eommi.s.sion.

It may be added to the foregoing that the practice which has
obtained in the administration of your department from the be
ginning quite clearly shows what has been the understanding

there in regard to thi.s question. Heretofore no addition has
]>een thought to have been made to the express appropriation
through or under sec. 1797m—60.
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Noymal Schools—Public Lands—Taxulion—State must pay

taxes on lands pnrcliased after tax lien attachsd.
Siieh taxes, sliould be colleeted by county treasurer and paid

by commissioners of public lands in manner provided by sec.
1149ri.

No intei'cst or fees should be paid by state.

December 21, 1920.

Honorable Clough Gates, Member, ■

Board of Hegents of Normal Schools,
Huperior, Wiscojisin.

In your letter of November 13 you state that on Sep
tember 6. 1919, the normal school board purchased from
William B. Paton a lot but that he retained the houses

thereon, and that a dispute arose as to the liability for the taxes
assessed and that eventually Mr. Paton paid that portion of the
taxes assessed against the houses, while the portion of the taxes
assessed against the lots remained unpaid and delinquent and
.were so returned to the comity treasurer of Douglas county, and
that that official sold the same at a tax sale in June, 1920, and
issued tax ccrtifieats.s Nos. 2,185 and 7,447. Presumably one of
said certificates represents the regular tax and the other rcpre-
.sents some special assessment. It scsms that you have had some
negotiations with the county treasurer of Douglas county and
with the chief clerk of the commissioners of public lands relating
to these items of dslinquent taxes, and that yon have been ad
vised that the statement of delinquent taxes issued by the county
clerk of Douglas county should be referred to the attorney gen
eral for some action.

In an opinion dated April 29, 1920,* givan to the Hon.
William Kittle, secretary of the boai'd of iioi'mal regents, I had
occasion to consider the question as to the liability of the normal
school regents, the commissioners of public lands or of the state
for tlic taxes against said Paton pi'operty. From said opinion
it appears that the board of regents purchased said property on
or about the 6th day of September, 1919; that at said time the
tax lien for the taxes of 1919 had attached, and according to the

opinion of the supreme court in the ease of Petition of Wausau
Investment Co., 163 Wis. 283, the .said property was not exempt

*Page 224 of this volume.
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from taxes for tliat year. I also called attciilioii to the ease of
State V. (luarantced Jtivcstmenl Co., 16:} Wis. 292, and 166 Wis,
111

III said opinion I also called attention to the provisions of S2C.
]149a, par (a), Stats., which reads as follows:

''It shall not be lawful for any county, city or village treas- '
nrcr to .sell any lands which shall have been acquired by the
state after the taxes beeomi a lien thereon. When such lands

shall ha\c been returned ileliiu|uent to the county treasui-er he
shall certify to the cominissioners of public lands a ilcscription
thereof together with Hh! amount of taxes cluu'ged against each
separate description. The conmiissioners of jinblic lands within
ten days after 1,hc receipt of such certificate from t'hc county
treasurer shall consider the (luestiou of wliclhor such taxes are
just and legal, and if they so find shall order the same paid.
They shall transmit a certifi?d copy of tlicir order to the secre
tary of state, and upon his audit and warrant, drawn upon the
state treasurer the aiiiourit of said taxi's shall be paid out of the
appropriation provided for carrying out the purposes of this
section."

According to Die aliove it was unlawful for the county treas
urer of Douglas county to sell said pi-opcrty after the taxes had
become a lien tiiereon, and it was the duty of the county treas
urer to certify to the (?onimissioners of public lands a description
thereof, together with the amount of taxes charged against the
same. Thereupon it became the duty of the cominisslouers of
juiblic lands, within ten days thereafter, to consider the certifi

cate of the county treasurer and determine whether sneli taxes
are just and legal, and if they so find, it is Dieir duty to make an '
order that the same be jiaid.

I notice that In the stalcmeiit of deliiKpient; taxes certified by
the county clerk he has added interest and fees to the amount of

delinquent taxes chargoil against the property in question. In
certifying to the commissionei-s of public lands the deseription
of said property and the amount of lax thereon, he should not
add interest or fees. Any items for interest or fees should be
canceled by the county board of Douglas county.
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Oo)Mutwnal laiv—l'uhiw Livmh—lrAW allowing purchasers
of slate lauds certain creilits for iniprovenients having been held
nnconstitnlional by attorney general and later repealed by legis
lature, holder of land contract issued while said law wds in ef-
I'ect. cannot make claim for credit, for improvtmients made
against l)idane.' now due on said eontracf..

Dceember 21, 1920.'
HonorabI;!': Matt Lampekt, Chief Clerk,

Comviis.'iioners of Puhllc Lands.

yoine time ago you submitted to this department for an
opinion and for instruction, a claim made by John .Klehn a
holder of Certificate No. JoT, covering the BWT4 of 28—
38—5, Lincoln county, foi- credits upon the balance due to the
state iipoji said certificate for improvements made to the lands
so purchased under contract. According to the affidavit filed
by Mr. Klehn, he became a purchaser of the lands described in
said certificate on lleeember 31, 1912; that said certificate was
issued })ursiiant to the provisions of sec. 209, Wis. Stats., as
amended by eli. 452, laws of 1911; that in 1913 Mr. Klehn made
improvements by constructing about 450 rods of barbed wire
fence; that in 1920 he built a dwelling house thereon, also con-
striieted some moi'c fencing, also built a log tool shed, also built
a hay shed. In Ids affidavit he itemizes the (luantity of wire,
fence posts, lumber, sa.sh, windows, building paper and other
supplies from which said improvements were made. Mr. Klehn
demands that under his certificate the commissioners shall cause
an appraisal of saifl premises to he made, to ascertain the actual
value of the improvements made, so that he may receive credit
therefor as provided by the terms of said ch. 452, laws of 1911.

It appears from tlie correspondenee you had with R. T. Rein-
hold, an'attorney residing at Tomahawk, Wisconsin, and who
has been conducting tlie ncgotia.tions on behalf of Mr. Klehn,
that yon called attention to the fact that ch. 452, laws of 1911,
was repealed by ch. 597, laws of 1913, at least as to those pro
visions of said ch. 452 which provided for an allowance of credit
for improvements made by a purchaser under said act upon the
amount due on contracts of purchase.

Ill an opinion given to the commissioners of public lands by
Hon. L. II. Bancroft, then attorney general, on June 3, 1912, in
volving the eonslrnction of eh. 452, laws of 1911, he questioned

.1 '..^1
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the eonstitiitioiiality of all tli:* ])rovisioiis of said act, which pro
vided for credits for improvements made by purchasers of state
lands. See Op. Atty. Gen. for 1912, G59.
In atr opiiiiou rendered September 27, 1911, to the chief clerk

of the commissioners of public lamis, Mr. Bancroft lield ch. 452,
laws of 1911, in so far as it jirovidos for credits being allowed

, tlie purchaser of .school lands for improvenients made by him, to
be unconslitiitional. See I Op. Atly. Gen. 89.
In anotlicr opinion, rendered by Hon.. Walter C. Owen, then

attoj-ncy general, to the chiM" elei'k of the land office, under date
of February 24, 1913, 1 Op. Atly. Gen. 583, he also came to the
conclusion that the provisions of cli. 452, laws of 1911, so far as
they relate to allowing to purchasers of public lands credits for
imjirovcments made, were unconstitutional.

It is evident that after these opinions by the attorney general,
the legislature of 1913, by cii. 597, repealed the provisions of
the act of 1911 deemed unconstitutional.

You are advised that as the act under which Mr. Klehn makes
claim for credit for improvcni3hts was unconstitutional, he can
not, now that the said act has been repealed, make any claim for
sucli credits, and none should be allowed.

(.'.ountieR—aounly Board—Insurance— (4), sec. 59.07
autliorijces county board to in.siirc county buildings in mutual
company-.

December 22, 1920.
T. P. Abel,

District Attorney,

Sparta, Wiseoiisiii.
By letter of December 18, 1920, you submit this question:

Can the county clerk, the county board, or any committee of the
county board, legally commit the counly to a membership in a
mnUud insurance company, by whicJi the county would become
liable for tlie losses of other counties and vai'ious individuals?
The statute empowers the county board to insure the county

property but gives no hint that such insurance must be in an
old-line company.

"The comity board of eaeli county is empowered at any veo--
iilar meeting to: ^ »

#  *
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" (4) Build and keep in repair tlie county buildings and cause
the same lo he insured in the name and lor the benefit ot the
county; and in case there are no county biuldnij?s, to provirte
suitable rooms for ctounty purposes.' Sec. 59.0/, Stats.

Tlio statutes provide as well fur a.ssessment or mutual iusui-
ance corpoi-ations as for nonassessment. or old-line insurance eoi-
porations. Mutual town insurance companies arc authorized to
insure sehoolhouscs, town halls and churciies, and cheese fac
tories and creameries, as well as private property. No reason
is perceived why the power to the county board to insure the
county property should be i-estricted by construction to insur
ance in nonassessment companies. You are advised that it is
the opinion of this department that the county board may con
tract for such iusufance in a mutual insui-ance company.
As indicating the legislature did not intend to confine the

county to old-line insurance, your attention is called to sec.
1978d, which autliorizes the county board to avail itself, in be
half of the county, of the state insurance, for public buildings.
If tlie county board is making a study of the insurance problem
and there is doubt or division as to what policy it ought to pur
sue, it would not be amiss if you called the board's attention to
the statutory provision for state insurance.

Indujent, Insane, etc.—Military Service—Soldiens' Bonus—
Adjudication of insanity is prima facie proof of incapacity to
transact business. The presuniption is that an inmate of a state
hospital for the insane is incomiietent to cash or negotiate a
draft.

December 22, 1920.

Board of Control.

You say in a letter dated December 14, 1920:

F  M was convicted of a felony by the superior
court of Dane county and sentenced to the central state hospital
for tlie in.sane. is an ex-service man, and a draft has
just been issued to him by the state for $288.67 in payment of
bonus under ch. 667, laws of 1919. M is still an inmate of
the central state hospital for the insane. M has a wife and
three or four children.
"The report of tlie superintendent of the central state hospital



.■'V.-tC' ■

592 Opinions of the Attorney-General

for tlie insane shows that he is a mental defective and in all like
lihood he will never be restored to a normal mental condition."

Upon those facts you ask for the opinion of this department
as to whether M can indoi-se the draft and dispose of the
money derived from it as lie chooses.

You express no opinion about liis mental capacity to trans
act ordinary business. It is legally possible to be a "mental
defective" and still be able to do oi'dinary business, but the fact
that he has been committed as a patient or inmate of a state
hospital for the insane raises the legal presumption,that he is in
competent to attend to his business affairs. The courts uni
formly hold that less mental strength is required for making a
will than for doing ordinary business, and yet it was lately said
by our supreme court:

Ihe adjudication of iu.sanity and the commitment to the hos
pital for the insane would establish at least a prima facie inca
pacity foi' making a will while such adjudication of insanity is
in force." Estate of Sfaah, 166 Wis. 587, 592.

Upon that authority and the facts as stated by you, it is the
opinion of this department that your question must be answered
in the negative. Wc think that Mr. M is not competent to
legally indor.se or negotiate said di-aft.

As to the policy of tlie legislature in granting this bonus, we
aie not at all certain that it was intended that the money should
be used for the "personal comforts and pleasures" of the sol
dier, wholly apart from and without regard for the nccessiti^ of
the soldier's wife and cbildren. There is no reason, to doubt
that Mr. M 's nceessilies and comforts ai-c rea.sonably eared
for by the state at the institution to which he has been commit
ted.

Interest derived from highway bonds authorized
by see. 1317wi—12, if received by resident, constitutes taxable
meome.

o « T. December 22. 1920.b. G. Dunwiddib,
District Attorney,

Janesville, Wisconsin.
Keplying to your letter of December 20, 1920, you are advised

that intere.st received by a citizen of Wisconsin upon liighway
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bonds owned by him constitutes taxable income and is properly
made the basis for levying income taxes against him.
Such has been the ruling of the tax commission, which is

vested witii the general adrninisti-ation of the tax laws.
Counties ai-e autiiorized, by .sec. 1317ai—12, to raise money for

the iinpi'ovement of public highways "by issuing nontaxable
.semiannual interest payment coupon bonds."

This exemption is thought to be confined to pi'operty taxation.

The income tax is not a property tax but a personal tax. State
ex vel. Sallie F. Moon. Co. v. Tff.v. Tax Com., 166 "Wis. 287, 290.

Property may be exempt fi'om property taxation and yet the

income of that iiroperty made the measure of an income tax
against the recipient of the income. St. John's Military Acad
emy V. Larsen, 168 Wis. 857; St. John's Military Academy v.

Edwards, 143 Wis. 551.

■  '.t:

1

Agriculture—Fish and Game—Dams—Parties who raise level

of lake to new and illegal level may be liable foi' damages caused
by breaking of dam during freshet.

December 23, 1920.
Conservation Commission.

You have submitted the following to this department as a
basis for an official opinion:

'[A number of sportsmen in Langlade county wish to place a
dam at the mouth of Post liako to raise the water to its original
level, the outlet of the lake having been dug out some time ago,
lowering iho water in the lake. It is the wish of the sportsmen
to place a dam at the outlet and raise the water to its original
level. The (piestion arises—Sujipo.sing the dam should during a
freshet go out and causj damage to the fai-m lands below, would
the sportsment wlio built the dam be iMsponsible for the loss?
It is understood that the construction of this dam should be satis
factory to the conservation commission. The parties owning
lands surrounding the lake have signed a petition asking that
the water in the lake be rinsed."

It is is impossible to give you a definite answer on the facts
submitted. You do not state how long the lake has been at its
louMevel mark, or what time the outlet of the lake was dug out.
If the lake has been lowered and has not been in that condition

38—A. G.
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for the last, twenty years, llieii the legal level'of the lake is the
level as it existed prior to the lowering of the outlet, and if
parties interested replace the dam to raise the water to its legal
level, they will not be liable for any damages if the dam has been
constructed in such a way that tiiey cannot be accused of being
negligent and of not having used all neciissary precautions to
prevent the breaking of the dam.
A different situation arises if the new level of the lake is the

legal level. Our supreme court has held in a niimher of de
cisions that the changing of the level of the lake from its
natural level to a higher level and maintainihg it at such high
level for twenty years will make the high level the legal level of

the lake. I tiike it that the reverse is also true, that is, if the
level of the lake is lowered to a new level it will have to be main

tained at that low level for twenty years before it can be said
that such low level is the legal level of the lake.

If in this particular ease the new level slionld be the legal level
of the lake, then anyone raising it to another or illegal level will,
I believe, be liable for any damages' that may be caused by his
acts, and if the dam should break out during a freshet, I think
under those circumstances he would be liable for damages.

Indians—Taxuiiun—Illegal Taxes—Statute of Limitations—
Lands hold by U. S. in trust for Indians are exempt from taxa-
tion. . V

Towns, not counties, arc liable for refund of illegal taxes.
Claim must be made within one year.

No action may be ba.sed upon voluntary payment of illegal
tax.

December 23, 1920.

G. il. Dawson,
District Attoi-neij,

Crandon. Wisconsin.

I have your letter of December 10, in which you state that
at the November session of the county board of Forest county, a
petition was presented by certain Indians for a refund of taxes

paid by them on lands held in trust for them by the United
States government. According to a copy of said petition, it
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appears thai these tax payments cover the years 1902 to 1911,
both inclusive. There is, however, one item, tlie first on the list,
covering the taxes of 1918. Prom your letter it further appears
tliat all of said taxes were paid to the town treasurer of the town
in which the lands are situated, except in two instances, where
tlie tax was paid to the county treasurer after the lands were
returned delinquent, but bcfoi-e sale.
Prom your examination of the questions involved you have

come to the following conclusions:

1. That tlie levy and collection of these taxes by the towns
were illegal and void, the lands not being subject to taxation at
the time of the assessment.

2. That tlie taxes having been paid to the town treasurer.s,

before the lands were returned as delinquent, the claim for a
refund, if any, should be made against the town sq collecting the
tax, and not against the county, and you cite sec. 1164, Stats.

8. That after the expiration of six yeai-s from the payment of
the taxes, the county boai-d has no authority to act in the matter,
even though the claim might not be barred at law.

You state that the eounty board has requested an opinion as to
these matters, to be submitted to them at the adjourned session
to be held in the latter part of January, and as the matter is of

considerable importaiiec, you desire an expression from me as to
whether you are correct in your conclusions as above stated and
wliat course the board should ba advised to take in reference to

said petition.
Sec. 1038 reads in part as follows:

"The property in this section described is exempt from taxa
tion, to wit:
" (1) That owned exclusively by the United States or by this

state; * *

The title to the lands in question is still in the United States.
Such being the fact, they are exempt from taxation in the state
of Wisconsin. Your first eonelusion is correct.

See. 1164, subsec. 1, reads as follows:

"Any person aggrieved by the levy and collection of any un
lawful tax assessed against him may file a claim therefor against
the town, city, or village, whetlier incorporated under general
law or special charter, wliich collected such tax in the manner
prescribed by law for filing claims in other cases, and if it shall
appear that the tax for which such claim was filed or any part
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thereof is unlawful and that all conditions prescribed by law for
the I'ccovery of illegal taxes have been complied with, the proper
town board, village board, or eouiinon council of any city,
whether incorporated under general law or special charter, may
allow and the proper town, city, or village treasurer shall pay
such person the amount of such claim found to be illegal and ex
cessive. If any town, city or village shall fail or refuse to allow
such claim, the claimant may have and maintain an action
against the same for the recovery of all money so unlawfully
levied and collected of him. Every such claim shall be filed;
and every action to recovei- any money so paid shall be brought
within one year after such payment and not thereafter."

This section prescribes the manner in which a parson ag
grieved by the levy and collection of an unlawful tax may re
cover the same. It is evident that the petitioners have mistaken
their remedy. They should have made application to the towns
to which the said illegal taxes were paid. Every eiaim therefor

should have been filed and every action to recover any money so
paid should have been brought within one year after the pay
ment thereof. This is a special limitation, in absence of which
the six-year statute of limitations would have applied. Your

second and third conclusions are correct.

There is nothing in the statement of facts which would indi

cate that the said payments of taxes were made under objection
or under protest, but I can fairly assume that no objection or
protest was made at the time these taxes were collected. I call
your attention to the decision of our supreme court in the case
of State ex rel. Marshall ct Ilslcy Bunk v. Leach, 155 Wis. 499,
where our court has held that by the voluntary payment of a
tax all right to bring action to recover it back or que.stion its
legality is waived, in the absence of coercion, fraud or mistake
of fact. It is my opinion that under this construction of the

law the signers of the petition to the county board have waived
any claim or right of action against the towns in which such
taxes were paid. Certainly there is no law under which the
petitioners may make a claim against or recover against the
county for illegal taxes paid by them.
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Public Lands—^tixte may make application for patent to any
swamp lands omitted from original list. Land office should co
operate with conservation commission in looking up state s in
terest in certain lands.

December 23, 1920.

HoNORAin.E kLA.TT Lampert, Chicf Clcrk,
Commissioners of Public Lands.

By direction of the commissioners of public lands you submit
ted to this department the letter and notice of one Ralph M.
Du Bois, United States transit man, department of interior,
dated August 15, 1920, wherein ha claims that certain lands
near Big Lake, in sections 13, 14, 23 and 24, in township 43
north, range 8 east, were omitted from the original survey, and
that a survey of these lands is contemplated, and that by said
notice, thirty days is allowed to the state of "Wisconsin as own
ers of adjoining property, to show cause before the commis
sioner of the general land office, tending to show why these
lands should not be surveyed and disposed of as public lands of
the United States.

You have made a tracing from the original plat of said lake
and of lots 1 and 2 in section 23-43-8, which the state owns,
and from which it appears that the lands so adjoining lots 1 and
2 are swamp lands, and you suggest that the state may have a
claim thei-eon under the act of congress approved September
28. 1850, 9 U. S. Stats, at Large 519.
As I understand it, pursuant to said act of congress approved

Septerabei- 28, 1850, tiic sccretai-y of the interior has made out
lists and plats of all swamp lands in the state of Wi.sconsin, and
upon the request of the governor of this state, said swamp
lands have bean patented to the state. If, however, any such
lands have been omitted, the governor of this state may make
claim, under said act, for said lands, and if the claim is allowed,
a patent from the United States to the state of Wisconsin will
be issued.

I am not advised whether lots 1 and 2, mentioned in your let
ter, constituted a part of said .swamp land grants. Neither am
I definitely advised whether there are any other lands around
Big Lake, in the sections above mentioned, which might be con
sidered as swamp lands. I suggest that you call the attention
of the conservation commission to this notice and that, in coop-
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eration with said uonservation commission, you cause an exami
nation to be made of the lands adjoining said lots 1 and 2 and
ascertain the situation thereof, and if it is found that these
lands are swamp lands, that the attention of the governor be
called thereto, and that application be made to the secretary of
the interior for a patent of said lands, or that such other steps
be taken as the laws of the United States may permit, to ac
quire the title to said lands on behalf of the state.

Aulomohilcs—Taxation—Automobile purchased June 17,
1920, should not be placed on assessment roll for that year. If
so placed, board of review may correct error; if not corrected,
tax may be paid under protest and recovered under sec. 1164.

December 23, 1920.
Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.
In your letter of December 16 you inquire wlietlier an auto

mobile which was purchased on the 17th day of June, 1920, can
be put on the as.sessment roll for tlie year 1920, and if it is put
on, wliat steps must be taken to avoid paying the tax.
Personal property purcha.sed on the first of May or prior

thereto must be placed upon the a.ssessmcnt roU. If it is pur
chased thereafter it will go on the assessment roll of the year
following. If, however, an assessor places an automobile or any
other personal property on the assessment roll which was not
owned by tlie man to whom it is assessed mitil after the first of
May, then the party may have the assessment roll corrected by
the board of review, and if that body fails to correct it, the tax
may be paid under protest, under sec. 1164, and tliercaflcr
an action can be maintained to recover it.
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Puhlic Register, of deeds is entitled to be supplied
with office equipment at county expense, whether paid by fees
or on salary basis. •

December 24, 1920.

M. J. Pa-ul,

Dhirict Attorneii,

Berlin, "Wi.scousin. •

Your letter of December 22 contains this statement and in
quiry :

''The register of deeds of this county is on a strictly fee sys
tem, no salary being provided for him, and the question has
arisen,—
"If the register of deeds is on a .strictly fee system, is he en

titled to supplies, such as .stationery, letter lieads, ink, pens,
typewriter ribbons, and supplies usid in his office, from the
county, or must he supply these personally?"

Sec. 59.07 provides:

"The county board of each county is empowered at any legal
meeting to:

f I # # #.

"(7) Prescribe the form and manner of keeping the public
records of the county in any county office and the accounts of
the several county oflficers; and provide all books, stationery,
blanks, safes, fui-iiiturc, Iclephonc service, fuel and lights neces-
sary for the discliarge of official business in the offices of the
county clerk, clerk of the circuit court, register of deeds, treas
urer, sheriff, county judge, and in counties having a population
of two hundred fifty thousand or more, of the county sur
veyor. ''

There is no exception made in this case, and no distinction
drawn between an officer on a fee basis and one on a salary
basis.

You arc therefore advised that the register of deeds is en

titled to supplie.s, such as you mention. "Stationery" would
include these articles. Sec Downing v. Himls County, 36 So,
73,.84 Miss. 29; Crook v. Commissioners' Court of Calkoun Co.,
39 So. 383, 144 Ala. 505.
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Courts—Puhlic Officers—Clerk of. CircKii Courl—Salary of
clerk of circuit court when fixed by county board is in lieu of

all fees.

December 24, 1920.
M. J. Paul,

District AMorney,
Berlin, "Wisconsin.

You state in your letter of December 22:

"At the Novembei' meeting in 1919, the county board passed
the following resolution:
" 'That from and after Jan. 1st, 1921, the salary of the clerk

of the circuit court of Green Lake county shall be $600 annu
ally, such salary to include compensation for all fees for attend
ance at court for payment of deputies, and for charges against
111? county for services rendered by him for the county.' "

You inquire:

"Is tlio clerk of tlie circuit court working under the above
re.solution entitled to the fees emunerated in section 59.42?"

See. 59.15, Stats., provides:

" (1) The county board at its annual m.H!ting shall fix the an
nual salary for each county officer, including county judge, to
be elected during tlic ensuing yeni* and who will be entitled to
receive a salary payable out of the county tr:asury. , Tlic salary
so fixed sliall not be increased or diminished during the officer's
term, and shall be in lieu of all fees, per diem and comp?n.sation
for services rendered, except the following additions:

" (d) Compensation received by the clerk of the circuit court
for work done for the United States government or for con
gress."

Subd. (5), sec. 59.15 clearly would not relate to the situa
tion which you have in mind, because that relates to cases where
the fees are fixed after election or appointment. Hence, the
answer to your question is that the clerk of your circuit court
is not entitled to any of the fees enumerated in sec. 59.42.
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Indiotis—Indian Reservationsf—I'nblic Ijonds—Sal© of cer

tain swiunp lands of state on Lae Court Oreillcs Indian reserva
tion discussed.

December 28, 1920.

HoNORAnLE Matt Lampert, Chief Clerk,
(Jonimisaioncrs of Puhlic Lands.

By direction of the commissioners of public lands yon have re
ferred to this depai'tment for an opinion and for instruction the
correspondence conducted between members of tlie land com
mission and Clarence D. Wise, of Ilayward, Wisconsin, and re
lating to the proposed x'urchase by said Clarence E. Wise from
said commissioners of the following described lands: NEV^;
NEt/i; 12-39-8; NE14; NE14; 24-40-8.
From said correspondence it appears that the said descrip

tions lie in the Lac Court Oreilles Indian reservations and that
tlie title to the first description is still in the United States and
that the apparent title to the second description is in the state
of Wisconsin, the same having been derived from the federal
government under the swamp land act of Septamber 28, 1850.
Of course, the state has absolutely no interest in the first de
scription and cannot entertain any proposition for the sale of
the fee thereof or of the timber thereon.

As T understand it, under the provisions of see. 24.09, subd.
(2), it is at present the settled policy of the commissioners of
public lands to withhold from sale all public lands belonging to
the state. The coinralssionei-s may, however, under said sec-
lion, in the public intei-est, offer certain state lands, such as the
above, for sale according to law.
As noted above, the second description is within an Indian

reservation. Since the decision of the United States court in

the case of United States v. J. S. Slearm Lumber Co., 245 U. S.
436, and the case of State of Wisco^isin v. Fmnldin K. Lane,
Secretary of Interior, 245 U. S. 427, there is some doubt as to
the legality of the state's title to said description. Until the
state's title in such lands has been confirmed by the United

States courts, or until this department after a careful e.xamina-
tion of the federal statutes and federal court decisions ha.s con-

eluded Unit the state's title is good, it is my opinion that no
proposition for the sale of such lands should be entertained by
the eommissioners of public lands. This department has here-
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fol'ore, in an opinion found in VII Op. Alty. Gen. 171, iield
that the state has uo {^ood title to swamp lands witliin the bound
aries of the Bad River Indian reservation and the Menominee

Indian reservation.

According to some of the correspondence, it appears that the
Wisconsin-Minnesota Light & Power Company is contemplating
the constrnetioii of a large dam acx'oss the Chippewa River,
which dam, it is said, will submerge said description of land and
thereby render valueless whatever standing timber there may be
thereon. In view of this statement, I suggest that the land
office cooperate with the conservation commission and ascertain
the situation of said lands and as to the probability of said lands
being submerged by the construction of said dam; also, ascer
tain the amount of standing timber thereon and make an ap-
praisal of the value of both the land and timber. When these
facts are laid befoi-e the commission it will be in position to de
termine whether the sale of the standing timber or the sale of
the land or the sale nf both will be beneficial to the state; or, if
reipiired by tlic legislature, the commissioners can make an in
telligent repoi't of all such facts.

J'lihlic lleulih—Coiiiafjious Dmcdses—One tearing down or
mutilating placard placed on house where person is sick with
contagions disease named in sec. 1416—3 may be prosecuted
under sec. 1416—12.

December 30, 1920.
Dr. C. a. Harper,

State Health Officer.

In yonr eommunication of December 14 you state that the
board of healtli desires an opinion regarding sees. 1416—3 and

—1"^) Wis. Stat.s. You direct my attention to the latter
])art of the former section, which prohibits the mutilation or
tlestruction of notices posted b}- the health officer of a town,
village or city. Said section also mentions certain contagious
and infectious diseases. The - latter section repeals all provi
sions in conflict with the same.

You state:

"The question which arises in the mind of this department is
whether or no the health officer of a community becoming cog-
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iiizant of any one of tlie .specified diseases i)laees a notice in ov
oil the premises of an individual and tiiat individual or some
other unauthorized person tears down and destroys the same,
can we proceed under the jienalty provided in 1416—12 and
prosecute that individual, or is it necessary that other provisions
of the health law be complied with before we are able to pro
ceed?"

Sec. 1412m—1 contains the following:

"* * * All homes or places of residence where a disease
is found to exist which Is <lesignated by the state board of health
as contagious and dangerous to the public liealth, sluill be pla
carded by the health officer during the time when the disease is
present in the home, and until the disinfection of patient and
premises."

See. 1416—12 provides:

"Any person who shall violate any of the provisions of sec
tions 1416—1 to 1416—14, inclusive, and any person who, .with
out written authority from tlie commissioner of health or health
officer shall remove, or cause to be removed any placard placed
uimn promises oi- apartments which are or have been occupied
by persons sick with any of the diseases mentioned in section
1416—1, upon coiivietion tlicreof, shall be fined not less than five
dollars nor more than one hundred dollars or by imprisonment
in the county jail for not less than five days nor more than
ninety days."

• The infectious or contagious diseases enumerated in see.
1416—3 are also enumerated in sec. 1416—1 and the published
rules of the state board of health declare all such diseases men

tioned in both sees. 1416—1 and 1416—8 to be dangerous and

contagious diseases. It therefore follows tliat anyone who shall
mutilate or teai* down anj' notices can be prosecuted under sec.

1416—12. Such person comes within the express wording of
said saetion.
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Public Jlialth—Slo-uubfGi'houscs—The slaughtering of ani
mals on a vacant lot does not make said lot a slaughterhouse
within contemplation of sec. 1418.

Beeeinber 30, ]92().
State Boakd of Health.

In your eominunicatiou of Decemh»r 17 you luive submitted

a statement given to you by H. W. Rudow, district attorney for
Dium county, which you submit as a basis for an opinion to wit,

"At the village of Knajip, one Dave Lynch, is engaged in the
business of slaughtering hogs and cattle; he has been at this for
about a month; he conducts the business on a vacant lot which
faces on two streets, one being the main street; lie is not using
any buildings in connection but is in the open in plain view of
the public and dwelling hous(>s, children going and coining ITom
school passing by .see him killing and butchering. He is doing
this work for others, charging them .so much a head.
"I find nothing in the statutes covering the ease and assume

that it must come under your jurisdiction and your regula
tions; if it does, it should be given immediate attention; some of
the citizens are highly incensed."

You state that since a slaughterhouse is not used by Mr.
Lynch in eoniioetioii with his business, it is questionable whether
the provisions of sec. 1418 apply in the ease, and you ask to be
advised relative to this matter.

Sec. 1418 prohibits the erection and maintenance of any build
ing for a slaughterhouse at a place witliiii one-ciglith of a mile
of any public highway, dwelling bouse or a building occupied as
a place of business, and makes the violation thereof a misde
meanor and provides a penalty. Under the statement of facts
submitted, I am satisfied that a conviction could not be secured
under see. 1418.

A slaughterhouse has been defined as a house in which ani
mals are .slaughtered. Ford v. State, (Ind.) 14 N. E. 241, 244.
The term, "business of slaughterhou.se," as used in the stat

ute has been construed as meaning the business of slaughtering
animals for sale, and that it does not matter whether it is carried
on in a house or shed or on his own property or on leased pi'op-
erty, or whether he sells his own animals or those of othei's.
Thihaut v. Ifebert, (La.) 12 So. 931.
A criminal statute must be strictly construed against the

state, and, in view of that fact, I am constrained to bold that
under the facts stated, sec. 1418 is not violated.
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J find no other statute applicable, and the only question to
consider for you is whether the facts arc such as to make it a

l)ublic nuisance. This is a matter for you to ascertain after a
tliorougli investigation of the facts. It will depend upon all th2
surrounding eircumstanee.s and the frequency with which the'
animals arc slaughtered.

It may be well to have this statute amended by the next legis

lature so as to include a statement of facts as presented in this
case. It is even more objectionable to have animals slaughtered
in full view of the public than it is to have it done in a house or

shed.

.yf-J
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not valid charge against county 816

Governing hoards of various educational institutions Of •

state can expend funds appropriated to them by leg- -
, islature only after approval of budgets by state board
of education: after such approval they cannot alter ■ ''
purposes for which moneys are expended without con
sent of state board of education 320 •

State humane agent—accounts may be accepted without
approval of commissioner of agriculture 8'S2 !

Pay roll, expense accounts and other items of expendi
ture by department of public Instruction need not bo

submitted for approval of state board of education
before they can be audited by secretary of state .... 360

Secretary of state not required to satisfy himself that pay
rolls and expense accounts of various agencies of
state correspond with budgets submitted and approved
by state board of education 378

State treasurer may not advance money to municipality
on account of terminal taxes in anticipation of pay
ment thereof 430

State funds other than trust funds may not be loaned to
city or invested in city securities 430

Local humane society or branch of Wisconsin humane so
ciety—county, city or village may appropriate money 455

Unexpended balance—^allotment for permanent improve
ments made from nonlapsable appropriation contin
ues available for purpose of allotment until expended 466

Sum annually appropriated includes stated amount and
such Increase as may be made thereto, up to expressed
limitation where entire amount is referred to as ap

propriated annually 466
Claim of assessor for compensation for making list of dogs

must be filed and audited as other claims against
county 480

Allotment—to state pharmaceutical association out of ap
propriation to state pharmacy board subject to gen
eral rules governing appropriations 515

Attorney general not authorized to advance money for
salaries and expenses of members of commission ap
pointed by decree of supreme court of U. S. to fix
bounclnry between Wisconsin and Minnesota 617

Appropriation to highway commission for distributing
railroad and highway maps did not repeal by im
plication prior law for charging expense of printing
same to railroad commission 524

3 9—A. G.
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APPROPRIATIONS AND KXPENDlTUliES—contimied Pag-e
Existence of county agricultural society does not prevent

purchase of real estate by county board as site for • -
county fair, if price thereof does not exceed $8,000 . . 542

Terms of reaoJution authorizing purchase of real estate
by county board as site for county fair considered
and held to make appropriation 542

Blue book—terms "printing and distributing" do not in-
include preparation of material 683

Payments made by public utilities to state treasurer are
not added to appropriation to railroad commission . . 684

ARMORIES

Appropriation effective July 1. 1019, thereafter approved 80
Clause in articles of incorporation providing for rever

sion of property to state upon dissolution of associa
tion is valid; title to such property vests in state im
mediately upon dissolution 338

City bonds to build armory must be authorized by electors 394
Armory board cannot accept deed to site which is other

than conveyance in fee 408
Term "fee," prescribing power of armory board to acquire

title to armory site, is equivalent of "fee simple,"
"fee simple absolute," or "absolute fee" 493

Armory boai-d. See Public Officers.
Assessor. See Public Officers.

Assessor of incomes. See Public Officers.

Assistant secretary of state. See Public Officers, secretary of
state, assistant.

Assistant state treasurer. See Public Officers, state treasurer,
assista.nt.

Attorney general. See Public Officers.
Auspices. See Words and Phrases.

AUTOMOBILES

Manufacturers and dealers must make report of sales .. 27
Auto truck duly licensed in Illinois may run into Wiscon

sin without having Wisconsin license 164"
General distinguishing number of dealer does not protect

subdealor who demonstrates with car owned by him
self 1S5

Tractor not required to be licensed 197
Speed law—right of sheriff to exceed speed limit dis

cussed 244
Touring car remodeled and used as commercial truck

must pay license required for motor trucks 246
Speed law—firemen while answering fire alarm may ex

ceed speed limit; in performing other errands sub
ject to traffic laws 377

Dealer's license—must be taken out for each city in which
dealer or manufacturer has place of business 379

Dealer's license—covers only his automobile business and
personal use of automobiles 379

Forrign-ow)ied car licensed by state of owner's domicile
needs no Wisconsin license 379

Automobile purchased June 17, 1920, should not be placed
on assessment roll for that year 598

Babcock test. See Agriculture.
Ballots. Sde Elections.
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BANKS AND BANKING

National bank domiciled outside of state may not be li
censed to transact business in this state pursuant to
17706

National bank domiciled outside of state may not receive
permit to sell securities whose sale is subject to regu
lation under blue sky law

State depository—trust company may not become
Transaction described does not violate statute requiring

license for selling foreign exchange nor banking law
Declaration—all stockholders must sign

Land mortgage association not exempted from provisions
of securities law

Investment association subject to annual examination by
commissioner of banking

National bank—commissioner of banking may examine
securities and accounts; not required to do so by state
or federal law

Tax certificate is not evidence of indebtedness
Director of bank must be resident of state

Company in question is violating statute by using word
"bank" in connection with its business

Beauty parlor shops. See Public Health.
Blind. See Education.

Blinds. See Fish and Game.

Blue book. See Public Printing.

Blue sky law. See Corporations.
Board of conciliation. See Public Officers.
Board of control. See Public Officers.

Board of control field agent. See Public Ofhcci-s.
Board of health, local. See Public Officers.
Board of health, state. See Public Officers.

Board of normal regents. See Public Officers.
Board of university regents. See Public Officers.
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BONDS
Board of regents of university without authority to bind

state as principal in bond for return of military equip
ment loaned to university by federal government . . .

Board of regents of university on executing bond for re

turn of milltai-y equipment loaned to university by
federal government do not incur personal liability . .

Highway improvement—power of county board to raise
funds

Ordinance for building school house and issuing bonds
therefor not subject .to repeal by initiative

On purchase of machinery by state Z227a does not apply
Organization advertising as one in question also desiring

to do collection business subject to both 1747—150
and 16:b)—\2v\

County road bonds cannot be sold below par; bid for pur
chase at par with condition that allowanco will he
made purchaser out of treasury necessitates rejection
of bid

Certificates of indebtedness issued pursuant to act of Sept.
24, 1917, are interest-bearing bonds of XJ. S. within
meaning of 14.67, Stats
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130XJJS—continued Pugc
.  Street improvement—village may assess benefits to abut

ting prope,rty, issue special assessmeilt certificates and
bonds and provide in contract that contractor receive

■same in payment 235
Street improvement—city may continue to levy special

assessments and issue certificates and bonds aga.inst
benefited property; may not provide in contract that
contractor accept same in payment 235

Loss resulting from loan, for use as collateral, to individ
ual who becomes insolvent with result that bonds
are sold for debt, may be deducted from Income . . . 328

City bonds to build armory must be authorized by eloctoi-s 394
High\vay improvement—county having duly authorized is

sue, county clerk must certify tax levy to pay prin
cipal and interest even though such bonds have not
been sold 428

Highway improvement—county board may not increase
rate of interest 428

Assistant secretary of state and assistant state treasurer
are state officers; their bonds may be paid for by
state 451

Action may be maintained against sureties on notary
public's bond by person damaged by his official mal
feasance 497

Action against sureties on notary public's bond—how en
titled. Such action discusst^d . . .: 497

Form, conditions and execution of official bond of state
treasurer discussed 559

Liability of surety on bond of foreign exchange agency
terminates one year after certificate of authority ex
pires 578

County board has no authority to .agree with surety com
pany to pay premium in excess of % of 1% for bond
of county treasurer 581

Bounties. Sec Fish and Game.

BRIDGES AND HIGHWAYS
All cities and villages required to maintain bridges In

streets and highways 6
Road machinery—possession belongs to towns 29
Road material—state highway commission has no power

to purchase 53
Power of county board to raise funds for highways .. . . 54
Cost of trunk line construction is included In fixing mini

mum salary of highway commissioner 61
City must maintain its bridges if not on trunk system.

even whei c county aided in construction thereof . .. 69
Voluntary resolution of county board for construction of

any highway may be rescinded prior to action taken
under such resolution; road committee may not dis
regard or annul such resolution 133

Contract may be let for road construction prior to actual
sale of bonds .already authorized under 1317m—12 . . 133

Slate aid work must be done by contract unless highway
commission and county road committee agree some
other method is advisable 133

Rights and liabilities of town and county in matter of
maintenance and construction of bridge on state
trunk -highway system discussed 14-8

• -
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BRI]">GP:s and HIGMways—continued
Highway tax lor towns; amount assessable
County "road l)onds cannot be sold below par
Bridge on state trunk highway system when destroyed

by flood to be restored pursuant to subsec. 8, sec. 1317
Municipality in which bridge in question is situated not

obliged to rebuild it
See. 1319 not available to cities or villages; they arc li

able for other classes of bridge tax than one In ques
tion 1

Improvements to be excluded in ascertaining value of lot
Emergency construction—maximum chargeable by county

to municipality • * ■

Drainage districts—liability of counties and towns to re
construct bridges over natural water courses

Gravel pit owned by city and situated outside its limits
may not be condemned by county or state

Shade trees—public service company cannot molest, on
•public highway without fii"st having franchise under
' which it is acting approved by highway commission

Shade trees—public service company must obtain authority
of village board and consent of adjacent property
owner before it may trim trees in public street out
side traveled portion

Drainage ditch—where bridge has been rendered useless
by enlargement of ditch, town not entitled to emer-
gencv relief

Drainage ditch—drainage district must pay town, city or
village expense of lengthening bridge made necessary
l)v enlargement of ditch

Village created out of portion of town not entitled to
any portion of funds raised by taxation for doing
specific county road and bridge work

Gravel pit—under 1223 town supervisors may condemn
land for road materials

Road machinery—under 1223 and 12350 town supervisors
and superintendent of highways may purchase, with-,
out being authorized by town meeting

County having duly authorized issue of highway improve
ment bonds, county clerk must certify tax levy even
though such bonds have not been sold

County board may not increase rate'bf interest on high
way improvement bonds

When contract so provides completed portion of work may
be paid for without avoiding bond given under 3327a

'  Street sprinkling—city council may provide for; law ap
plies alike, to street which forms part of state trunk
highway system and street which does not

Damages—county is liable for injuries caused by defect in
state trunk highway system

Highway may be closed during construction or repairs . .
Damages—traveler on road closed for construction or re

pairs may not recover, even if lie sustains injury ....
County may not pay or assume municipality's share of

cost of bridge erected pursuant to 1321a
Tax levied by county and .apportioned to town for con

struction of bridge on county system of prospective
state highways prior to incorporation . of village, is
collectable from properties located in newly incor
porated village
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BRIDGES AND HIGHWAYS—continued Page
City and village which maintain bridges are nevertheless

liable to county bridge taxes levied under state and
federal aid laws 562

Members of county board and others are eligible to elec
tion on county state road and bridge committee .... 569

IJinEDING AND EOAN ASSOCIATIONS

Transaction described does not violate stsitute requiring
license for selling foreign exchange nor banking law 249

Investment association—affairs subject to annual examin
ation by commissioner of banking 355

Foreign exchange—liability of surety on bond required
by 2014—202 terminates one year after certificate of
authority expires 578

Butter and cheese. See Dairy and Food.
Buttermakers' licenses. See Dairy and Food.

CHATUTABLE AND PENAIv INSTITUTIONS

Commitment to industrial school and reformatoi*y discussed 247
.  Boy between 16 and 17 years of age may be committed to

industrial school 247

Humane society—county, city, or village may appropriate
money either to local society or to branch of state
society 465

Child labor. See Labor.
Child labor. See Minors.

Cities. See Municipal Corporations.
Citizenship. See Elections.
C'aims. See Appropriations and Expenditures.
Clerk of circuit court. See Public Officers.
Clerk of election. See Public Officers.
Collection agencies. See Corporations.

%

COMMERCE .

Trade regulations—organization advertising as one In ques
tion and also desiring to do collection business sub
ject to both 1747—ir.O and 1G36—\Zm

Interstate commerce—state may not levy license on ship
ment of fertilizer; 1494c merely provides for inspec
tion fee

Commercial and industrial development. See Municipal Cor
porations.

Commissioners of public lands. See Public Officers.
Committee on county poor. See Public Officers.
Condemnation proceedings. See eminent domain.
Confiscation. See Fish and Game.

Conservation commission. See Public Officers.

CONSTITUTIONAL LAW
Eighteenth Amendment is valid portion of constitution of

U^. S.; it conferred power upon congress to enforce
prohibition by appropriate legislation

National prohibition act was appropriate legislation within
meaning of amendment paramount to any state legis
lation; its definition is now definition of intoxicating
liquor in state

137

190

•■M
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irRIMIXAL LAW—continued Page
Rape—man 21 years old cannot be convicted under 4382

for having carnal knowledge of female 17 years old 253
Draft evjision—crime of aiding in evasion of "draft law

does not destroy qualifications of elector 287
Conviction secured through fraud by defendant will not

protect him against new prosecution 342
Rape—facts show violation of three statutes: accused

should be charged with violation of each in separate
counts '331

Inquest—district attorney may order, even after deceased
has been buried 386

Raising one's oiwn check not criminal offeinse 443
Requisition—^in case of raising one's own check circum

stances which would make it forgery should appesir
in aflidavit used as basis for warrant 443

Requisition-—rule 4 requires that evidentiary facts show
ing prima facie guilt of accused must be shown by
altidavit 443

Espioniige act—meaning of "infamous crime" considered 529
Homicide—where it can be shown that B's death resulted

from exposure while in weakened condition because
of being beaten to unconsciousness by A, A's guilt is
established • B4'9

DAIRY AND FOOD "

Factory license—under sec. 1410fc court has power to re
voke license as part of penalty 289

hluiiermakers' license—one who engages in majiu-
facture of whey butter is buttermaker within defini
tion of 1410&-2: must have license therefor 622

i")am—partie.s who raise level of lake to new and illegal level
may bo liable for damages caused by breaking of dam . . 598

Damages. iSee Bridges and Highways.
"Dead bodies. See Indigent, Insane, etc.
Dealers' licenses. See Automobiles.

Deeds. 'See ^Mortgages, Deeds, etc.
Delinquent taxes. See Taxation.
Dental clinics. See Public Health.

Dentistry. See Public Health.
Deputy sheriff. See Public Officers, sheriff, deputy.
Detective agencies. See Corporations.
District attorney. See Public Officers.
District superintendent of schools. See Public Officers, county ' .

superintendent of schools.
Division of markets. See Public Officers.

DOG IdCENSFS

Ch. 527, T.aws 1919, as applicable to Indians on reserva
tions discussed 181

Every dog not licensed on July 1, 1920. must have license

60 days after he becomes six months old 271
Year begins July 1, 1920; funds to pay damages available

only out of fees for license year 309
Forfeiture under law .enforced by civil action, same as

other forfeitures 362

Person may not kill dog not his own though dog be tres
passing at night hut not worrying or killing domestic
animals 378
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DOG DICKNSES—continued . . ̂ ̂
CJcXini of assessor for compensation Cor making list of go&s

must be filed and audited as other, claims against
county

See also Taxation.

Dower. See Mortgages, Deeds, etc.
Draft evasion. See Criminal Law.
Drainage assessments. See Taxation.
Drainage districts. See Bridges and Highways.
Drainage ditches. See Bridges and Highways.

EDUCATION
Soldiers'• educational law—guardian or parent hLus no au

thority over benefits
Normal schools—contingent appropriation is available for

expenses of summer sessions, other conditions of
statute being complied with

Vocational education—local board must be composed ol
two employes and two employers

Blind—adopted child has same right to enter st.ate school
if adopted parents live in state as child with natural
parents living in this state

By its order consolidating two common school distiicts
town board may not determine kind ol' s<bool to be
maintained: where words "high school and gra<lcs"
were included in order same should be disregarded

County superintendent of schools may be allowed reason
able and just expenses; county board mu.st decide
whether he should have board and lodging expimses
when attending to official business away from home,
at county seat •. '

Textbooks—construction of law as applied to counties and
to school districts

Where at election question of establishing union free high
school was carried but officers were noi ctiosen, an
other election may be called and conducted in same
manner " i"

Governing boards of various institutions can expend funds
appropriated to them only after approval of budget by
state board of education; after such npproval they
cannot alter purposes for which money.s are expended
without consent of state board of educntion

Breach of contract by teacher not immoral conduct withm
meaning of statutes '.■ ■■■ ■

Authority of state superintendent limited to re\ oration of
state licenses and certificates

Secretary of state not required to satisfy himself that pay
rolls and expense accounts of various agencies cor
respond with budget submitted by them and approved
by state board of education

Tuition town is liable for tuition of pupils who have
completed regular high school course and relnni Cor
teachers' training course

^County and district superintendent of sclmois—members
of county board not coming from cities liaving city
superintendent have exclusive jurisdiction to deter
mine employment of clerk

County and district superintendent of schools—in deter
mining number of schools under S9.o-i, .subsec. (5),
schools in cities having city superintendent not to
be counted

1 'nge
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EDUCATION—continued
Board of normal regents may contract with teacher in

normal school for printing bulletins and commence
ment programs 475

Schoolhoiisc—school board may grant permission to hold
ChaubiuQuas of educational character, proceeds of
which are turned over to school fund of city 484

Vocational education—duty of city officers to levy and
collect tax after board of education in city of less
than n.OOO has created board of industrial education
and lalier board has determined to establish vocational
school and has reported to common council amount
reciuirod 45O

Vocational education—common council may be compelled
to provide funds for building operations of local board
of industrial education 55g

Vocational education—no authority exists for creation of
resen'O fund for building purposes; citv may issue

'  556
County school tax should be le\ied on taxable property

in all cities, towns and villages 567
County superintendent's tax should not be levied in'city

having its own city superintendent 567

"Ur.ECTIONS

Nomination papei-s—-statute governing filing at presidential
prlmai-y which adopted by reference certain provi
sions pi-ovidlng for Sept. primary, to be construed as
law stood at time of their adoption; subsequent
amejulinents to bo disregarded 80

Whore question of establishing union free high school'was
cari-i<al but officers were not chosen, another election
can be called and conducted in same manner 2'28

Voting—crime of aiding in evasion of di-aft law does not
de.stroy qualifications of elector 287

Corrupt ptactlces act—itemized report of receipts and dis-
hurscmcnts should be made when same exceed .$5 .. 325

Corrupt practices act—totals of less than $5 in receipts
must be reported but need not be itemized 825

County clerk has no power to keep name of candidate
from ballot if nomination papers are regularly filed
and in due form, unless some court action is brought
to prevent 352

Nomination papers—shall be actually delivered to and
placed in custody of filing official; mere deposit in
mail not sufficient 353

Nomination papers—sec. 5.28 does not confer power to
place candidates upon primary election ballot on
thc^ory that vacancies have occurred through insuf
ficiency of papers 357

Nomination papers—defective where affidavit appended
fails to comply with subd. (b), subsec. (5), 5.05;
should be disregarded by county clerk ' 383

Nomination papers—should be recognized by county clerk
only when fair on face 383

Nomination papers——duty of county clerk in passing upon,
is ministerial; may not resort to other evidence and
fleclare invalid 335

Nomination papers—electors may not by telephone au
thorize i)lacing names upon papers 385
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ELECTIONS—continued ^ ^
Nomination papero—affidavit appended must be made by

elector who knows facts therein stated of own knowl-
,  , 450

Qualification for office—does not depend upon affiliation
with any political party

Vacancy—not created by failure of political party to nom-
inate candidate

Vacancy—cannot exist in party ticket except as provided
in 5.14. aiibd. (2), unless primary nomination has
been made

Vacancy—caused by defective certificates or insufficient
nomination papers is vacancy in "independent" col
umn of official ballot, not vacancy in political party's
ticket

Vacancy—may be filled by party committee if a vacancy
in party ticket; committee may name any person ... 390

Declination—candidate for state office may file after time
specified for printing ballots 397

Declination—secretary of state has no function to exer
cise relative to ballot

Vacancy votes cast for candidate who filed declination
after time specified ^for printing ballots must be
counted; if he receives highest number of votes party
committee fills vacancy 397

Cltitzenship—wife of citizen of U. S. Is also citizen; wife
of alien is also alien

Registration—re<iuirement as condition to voting is same
for women and men

Registration—voters may both register and vote at primary 404
Registration—not required In towns of less than 5,000 . . 404
Residence—elector must reside in precinct ten days be

fore election

Ballot boxes—^ballots of men and women should not be
kept separate

Citizenship—married woman takes citizenship of husband 417
Citizenship—prior to 1.907 female citizen did not lose, by

marriage to alien, unless she resided abroad 417
Citizenship—woman made citizen through marriage con

tinues to be citizen after termination of marriage 417
Citizenship—woman made alien by marriage may resume

citizenship at termination of marriage by residing in
U.

Ballots—at primary elector must deposit unused tickets
in blank ballot box ^21

Ballots—after canvass contents of blank ballot box must
be destroyed; contents cannot be used to construct new
or additional official ballots 421

Ballots—if official are exhausted, sample ballots may be
used

Voting machines must be so constructed that all ballots
may be voted thereon 435

Voting must be in ordinary manner entirely or by ma
chines entirely

Political party—nominations for presidential electors of
party not heretofore participating in elections in
state where no petition has been filed prior to Sep
tember primary, must be made by petition or nomina
tion papers

436
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KLEC'I'lONS—continued Page
Political party—paper must be filed on behalf of each

elector of party not heretofore participating in elec
tions in state; statement of party at head of such
paper limited to five •words 436

Nomination—^where no name •was printed on party pri
mary ballot for given office no party nomination is
made unless votes therefor equal 10% of party vote
at last general election 438

Nomination—•where no name was printed on party pri
mary ballot for gi^ven office person receiving highest
number of votes is nominated as independent can
didate in case that number is not 10% of party vote
at last general election 438

Nomination—^where no name was printed on primai-y bal
lot Cor county ofTice. person must receive, in order
to be nominated as independent candidate, 3% of
party vote in county and 3% of party vote in 1/G of
election precincts 4,33

One who. receives in excess of 3% of total party vote at
last general election is entitled to place upon ballot
at regular election as independent candidate, regard
less of distribution of vote, ! 461

Ballots—election officials are required to provide ballots
of color prescribed by statute 454

Ballots failure of election officials to provide color pre
scribed by statute does not Invalidate election or
cause rejection of ballots 464

Corrupt practices—candidate who incurs no expense dur
ing primary campaign need file no expense account;
can have name on ballot at election -469

Corrupt practices—no candidate should be reported to
disti ict attorney merely because he filed no statement
of election expenses 4^7

Ballots—how counted when marked in circle at top of
column and also •with cross in square after name of
candidate In different column 4gl

Kmineni. domain—condemnation proceedings not effective
to ol)tain for county or state gravel or stone owned
by city

306

EMPLOYMENT AGENCIES
Separate license must be secured for branch office 555

Equalization. See Taxation.
Escheated estates. See Mortgages, Deeds, etc.
Escheats. Appropriations and Expenditures
Espionage act. See U. S. Stats., 40 Stats, at L. 553.
Farm drainage law. See Agriculture.
Federal officer. See Public Officers.
Fee. See "Words and Phrases.
Feeble-minded.- See Indigent, Insane, etc.
Fertilizer, commercial. See Agriculture.
Field inspector for adult blind. See Public Officers
Ft,.„nu-ii—while answering fire alarm may exceed speed

limit; must observe traffic laws under other condi
tions

877
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FISH AND GAME Paffe
Conservation commission may not adopt rule forbidding

presence of person with gun in his possession "in the
woods" in counties where deer hunting is permitted

within 10 days preceding opening of hunting season 1(J2
Bounties—wolves which died in Vilas park zoo but were

not directly killed, not within purview of statute
granting bounties 261

Conservation warden—has right to board and enter boats

in outlying waters in apprehension of violators of
game laws 282

Private fish hatcheries—conservation commission may

cancel certificate when owner does ,not comply with
statute 288

Conservation commission may provide that the one deer
allowed to each licensed hunter must be a buck .... 410

Conservation commission order for conservation of deer,

muskrat and mink is valid 411

Conservation commission order as to attaching tag to deer
carcass not within powers 411

Devil's T..ake Park not "wild life refuge" 429

Blind—may not be constructed at extremity of artificial
•pier 469

Blind—may not be constructed upon banks of ditch dug
through open water 469

Blind—may not be constructed by owner upon pier or
breakwater built along side of channel authorized by
war department 471

"Confiscation—device, if obtained with owner's permission
or knowledge, regardless of owner's knowledge of in
tention that it would be employed in violation of law,

'may bie confiscated 473
Blind—may not be constructed on sand bar in open water

of state which is above water during low-water season 488

Parties who raise level of lake to new and illegal level
may be liable for damages caused by breaking of dam 593

Foreign corporations. See Corporations.
Foreign exchange. See Building and Loan Associations.
Foreign-owned cars. See Automobiles.
Forest reserve fund—moneys to credit of fund, except such

as are carried under subtitle "government reforesta

tion" should be transferred to general' fund of which

it Is part Ill

Forfeitures. See Taxation, dog licenses.
Gambling. See Criminal Law.
Gravel pits. See Bridges and Highways.
Highway commission. See Public Qificers.
Highway commissioner, county. See Counties.
Highway commissioner, county. See Public Officer.s.
Homesteads. See Mortgages, Deeds, etc.
Homicide. See Criminal Law.

Hotels. See Restaurants and Hotels.

Humane agent, state. See Public Officers.
Humane society. See Charitable and Penal Institutions.
Illegal taxes. See Taxation.
Income tax assessor. See Public Officers..

Income taxes. See Taxation.

Indian reservations. See Indians.

40—A, G.
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INDIANS Page
Dog: licenses—ch. 527, Laws 1919, as applicable to Indians

on reservations discussed 181

May join in petition for tuberculin test when living on
reservation; cattle may be slaughtered and paid for
in accordance with law 458

Those who do not sign petition Cor tuberculin test prob
ably cannot be compelled to surrender cattle for
slaughter 458

Lands held by U. S. in trust are exempt from taxation .. 594
Indian reservation—sale of certain swamp lands discussed 601

INDIGExNT, INSANE. ETC.
Building, plans for which were not approved, may be used

by county to house chronic Insane 40
County entitled to state aid if it cares for chronic insane

in building, plans for which were not approved 40
Dead bodies—superintendent of county asylum should

comply with 51.28; 1437 not applicable 69
Claim of county for support of insane man outlaws in

six years 131
Municipality giving relief to inmate in one of its institu

tions who at time of receiving such relief was owner
of property, may sue for a.nd collect value of same
against such person or his estate 280

Cliiiin for support of insane man does not outlaw In six
years 310

Nonresident insane person—board of control without au
thority to agree to support 346

Deed of lands by insolvent debtor Is void as to creditors
if made without consideration 372

State and county have creditors' rights to recover expenses
for care of Insane wife 372

Feeble-minded—provision for reexamination of person
committed to home was repealed 445

Nonresident child may be adopted by qualified parties re
siding in this state 454

I^egal residence or settlement of woman capable of con
tracting marriage follows that of her husband; If in
sane at time of attempted marriage there is no change
in her residence and settlement; question of sanity
is one of fact, to be determined in each case 492

Legal settlement is established by residence of one whole'
year in any town, village or city 545

Adjudication of Insanity is jirima facie proof of inca
pacity to transact business; presumption Is that in
mate of state hospital for insane is incompetent to
cash or negotiate a draft 591

Industrial commission advisory committees. See Public Offi
cers.

Industrial school for girls. See Minors.
Infamous crime. See Words and Phrases.

Inquests. See Criminal Law.
Inspection of apiaries. See Agriculture.

INSURANCE ■

Life fund—state treasurer, trustee, su'bject to general rules
ns to trustees

State insurance fund—interest can be credited only as
provided I3y statute v

49

60
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INSURANC I-:—continued Rage

Life insurance—annuity contracts which in case of lapse
grant "a paid up annuity" in proportion to number of
premiums paid, involve discrimination 71

Life insurance—form of annuity contracts which in case
of lapse grant "a paid up annuity" subject to approval
of commissioner of insurance 71

Mutual fire insurance company—under 1896m notice of
proposed amendment of articles of organization must
contain exact copy of proposed amendment 75

Life fund—ofllcials in charge are without authority to

procure contracts or reinsurance upon policies issued
by state 127

Insurance commissioner has exclusive supervision of or
ganization of insurance corporations for sale of stock
and securities; provisions of blue sky law have no
application 238

Mutual insurance company cannot issue policy limiting li
ability of members unless it has surplus required by
subd. (d). subsec. 2, 1897c 255

Ambiguity in subsec. 2, 1897c discussed 257
"Inventory and Iron Safe Clause" not inconsistent with

standard fire insurance policy 273
"Reduced Rate Coinsurance Clause" does not conflict

with sec. 1943a, Stats 274
"Three-fourths Limitation Clause" does not conflict with

sec. 1943c, Stats 274
"Work and Materials Clause" not waiver of that portion

of standard policy referred to in opinion 278
Corporation to act as agent for interinsurance may be

formed under chs. 85 and 86, Stats 334
County board has no authority to agree with surety cum- ,

pany to pay premium in excess of ^ of 1% for bond
of county treasurer 581

County board is authorized to insure county buildings in
mutual company 590

Interstate commerce. See Commerce.

INTOXICATING LIQUORS

Eighteenth Amendment is valid portion of constitution of
U. S.: it conferred power upon congress to enforce
prohibition by appropriate legislation

National prohibition act was appropriate legislation within
meaning of amendment paramount to any state legis
lation; definition is now definition of intoxicating
liquor 1n state

Nonintoxicatlng liquors defined
Permits not permissible for so-called temperance drinks

unless they contain alcohol . :

Permit may be required for nonintoxicatlng di'inks ....
Permit must be required for sale of fermented malt or

vinous beverages

Volstead act—sec. 22 merely makes optional with court
and district attorney whether the one shall institute
or the other entertain action for abatement of nuis

ance

City council without power to authorize transfer of permit

28

28

42

42

42

42

176

347
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IN'TOXK'ATING LIQUORS—continued " Page
Fact that person engaged in business of selling intoxicat

ing beverages makes home in building in which he
conducts business does not except such building from
prohibition of statute [ 479

Sale by physicians—statutes discussed 4SG

Joint county institutions. See Counties.

Judgments—lien given to judgment creditor against earnings
of state employe under 3716a rendered void under

rtidoral bankruptcy act when such employe is adjudi
cated bankrupt within four months after obtaining
lien 88

I.ABO R

Child labor—cities,' villages, counties subject to law .... 14
Child labor—^judge may not issue permit unless there is

person who is willing to give child work 15

Leases. See Contracts,

Legal residence. See Indigent, Insane, etc.
Legal settlement. See Indigent, Insane, etc.
Life fund. See Insurance.

Life insurance. See Insurance.

Limit.ation of actions. See Courts, statute of limitations.

LFVK STOCK

Under 20.17, subd. (27), hides not included in term .... 258
Tiil)erculin test—Indians living on reservation may join

with white citizens in petition; cattle of such Indiana
may be slaughtered and paid for 458

Tuberculin test—doubtful whether Indian on reservation

who does not sign petition can be compelled to sur
render cattle for slaughter 458

Fact that domestic animals die from hydrophobia does
not establish that death has been caused by a dog
or by dogs - 516

LOANS FROM TRUST FUNDS

-Application authorized at special meeting of union free
high school district cannot be approved where it ap
pears that notice of meeting was not published two
full weeks prior thereto 236

Application for loan for purpose of repairing schoolhouse
and erecting schoolhouse cannot be approved 575

Lotteries. See Criminal Law.

Maps. See Public Printing.

MARRIAGE

Polygamy—venue of prosecution 251

Polygamy—one who cohabits with another under marriage

vow not guilty of adultery if consort was already
' married at time of second marriage; after being In
formed lack of knowledge can no longer be pleaded 251

License—in affidavit attached to application legal conclu
sion should be omitted 565

Maternity homes. See Public Health.
Mayor. See Public Officers.
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MII.ITARY SERVICE Page
Officer in reserve corps not federal officer under state con

stitution

Soldiers' educational act—guardian or parent has no au
thority over benefits

Soldiers' bonus act—S. A. T. C. organized Oct. 1. 1918
S. A. T. C.—member® of vocational detachments in armed

forces prior to Oct. 1. 1918; thereafter in S. A, T. C.
S. A. T. C.—administrators and instructors held not to

be "taking training" therein
Soldier's bonus—inmate of state hospital for insane is in

competent to cash or negotiate a draft 591

22

57

57

MINORS

dhild labor—cities, villages, counties subject to law ....
Child labor—judge may not issue permit unless there is

pej'son who is willing to give child work
Industrial school for girls—court of record may sentence

• female under age of 18

Soldiers' educational law—guardian or parent has no
authority over benefits; personal contribution

Adopted child has same right to enter state school for
blind if adopted parents live in this state as child
with natural parents living in this state •

Commitment to industrial school and reformatory dis
cussed

Boy between 16 and 17 years of age may be committed
to industrial school

May be appointed deputy sheriff, whether male or female
Dependent or indigent child may be adopted by ciualified

parties residing in this state

MORTGAGES. DEEDS. ETC.
Homestead—deed by husband is void without wife's sig

nature

-po-vi-er—widow has dower estate in all lands owned by
husband during their marriage unless she has re
leased or waived her right thereto

Deed of lands by insolvent debtor is void as to creditors
if made without consideration .

Deed—armory board cannot accept deed to armory site
other than conveyance- in fee

Escheated estates—when person died intestate between
Oct. 12, 1864. and some time in 186'8, leaving widow
but no kindred, entire estate descended to widow;
real estii-te did not escheat to state

Term "fee." prescribing power of armory board to ac-
ciuire title to armoi-y site, is equivalent of "fee sim
ple," "fee simple absolute," or "absolute fee"

MOTHERS' PENSIONS
Widow cannot receive pension and at same time receiNe

aid from city in which she lives
Mother or grandmother of dependent child must have re

sided fur one year in county where application is
made

Error of revisor in incorporating different act should be
disregarded

Fact that husband sentenced to penal institution for one
year or more Is paroled does not take away right of
■wife to apply for relief

14

15

17

30

144

247

247
444

454

372

372

372

408

462

493

15

318

318

521
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MOTHKRS' PENSIONS—continued
Aid may be discontinued prior to expiration of year when

pension has been granted to widow and dependent
children of policeman and subsecjuent allowance is
made from police pojision fund

Payments from police pension fund are form of "public
assistance" and automatically terminate right of
widow to receive mother's pension

Mulberger act. See T^ws l«Jia, ch. 556.
Mnlbcrger act. See also sees. 1569—1 to 1569—22, Stats.

MUNICIPAL CORPORATIONS
Cities and villagrs requlicd t/> naintain bridges in streets

and highways
Cities, villages, counties subject to child labor law
Plumbing examiner—only journeyman plumber within

definition of statute eligible to position on committee
of evamlncrs where vacancy is that of journeyman
plumber

Town—amount of highway tax assessable
Commercial and industrial development—legislature may

not authorize cities to grant subsidy to plants ....
Village may provide in contract for street Improvements

that contractor receive in payment special assessment
certificates and bonds

City may not provide in contract for street improvements
that contractor receive in payment special aasess-
ment certificates and bonds

City—local board of health should organize under llll
except where board of health and health ufHcer are
provided for by charter

Village—upon incorporation out of portion of town, not
entitled to any portion of funds raised by taxation for
specific county road and bridge work

Town—liable for tuition of pupils who have completed
high school course and return for teachers' training
course -

City—bonds to build armory must be authorized by elec
tors

Village—with population over 1,200 may incorporate as
city under 61.58 -

City—of 4th class operating under general charter law
may reduce number of aldermen in each ward to one
under 926—107

City—council has power to provide for sprinkling streets;
law .applies alike to street which forms pai-t of state
trunk highway system and street which does not . . .

City—remains in class attained on passing from lower to
higher population notwithstanding subsequent decline

City—may enter into agreement to lease watei-works plant
owned by private corporation

Village—territory sought to be incorporated does not be
come village until order of court is recorded

Village—tax levied by county and apportioned to town for
construction of bridge on county system of prospec
tive state highways prior to such incorporation, is col
lectable from properties in newly incorporated village

Page

535

535

6

14

78

168

170

235

235

318

343

384

394

413

415

467

476

487

540

540
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MUNICIPAL, CORPORATIONS—conlinued Page
National guard—armory board and state quartermaster gen- _

eral may not enter into lease for quarters for lowil com
pany; may not take assignment and pay rent under exist
ing lease • 201

National guard officer. See Public Officers;
National prohibition act. See Volstead act
Newspapers. See Public Printing, newspapers, official publica

tions.

Nomination papers. See Elections.

NORMAE SCHOOLS

Contingent appropriation available for expenso.s of sum
mer sessions, other conditions of statute being com
plied with

Hoard of regents may ratify acts of president of school
and president of board in providing instruction be
yond regular session 204

l.ands deeded to board after first Monday in Aug. subject

to taxation for that year; taxes should be certified to
commissioners of public lands . 224

t^ands leased to boju-d not exempt from taxation 224
"Where board has contracted to pay taxes on leased lands

taxes should be paid lessor as part of rental 224
State must pay taxes on lands purchased after tax Hen

attached 587

Notary public. See Public Officers.
Officer in reserve corps. See Public Officers, fedora) officer.
Official publications. See Public Printing.
Oil leases. See Real Estate.
Open water. See Words and Phrases.

OPTOMBTRY

Assistant optometrist registered has unlimited right to
practice 227

Osteopaths. See Physicians and Surgeons.
Owner. See Words and Phrases.
Parliamentary prpcedure. See Public Officers.
Parole. See Prisons.
Patents—commissioners of public lands have no power to can

cel; can be canceled only by action in equity 52

PEDDLERS

One selling merchandise on street corners from truck on
which he travels from place to place is a peddler . . 496

Pharmaceutical association. See Public Officers.

PHYSICIANS AND SURGEONS
Osteopath—may sign death certificate 292
Physician may not charge more than 25? for preparation

and delivery of death certificate 42C
Sale of intoxicating liquors—statutes discussed 486

Plumbing examiner. See Municipal Corporations.
Plumbing examiner. See Public Health.
Plumbing examiner. See Public Officers.
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Polygamy. See Criminal T<aw. ■ Page
Power of board to organize. See Public Oflicers.

Presidential preference primary. See Elections, nomination
papers.

PRISONS

State prison—regular chaplain must be appointed 62
Convicts—earnings to credit of deceased convict as well

as other personal property, subject to administration
proceedings 104

Convicts—prison authorities or board of control may not

appropriate earnings to credit of deceased- convict
for burial expenses nor deliver personal property to
relatives 104

Parole—fact that husband sentenced to penal institution
is paroled does not take away right of wife to apply
for relief under mothers' pension act ' 521

Private fish tiatcheries. See Fish and Game.

PUBLIC HEAT/m

Maternity liome—state board of health hjis no discretion
in issuing license if applicant complies with condl-
tlon.s of statute 21

Plninl)ing examiner—only journeyman plumber -within
definition of statute is eligible to position on com
mittee of examiners, where vacancy is that of jour
neyman plumber 78

Resistercd nurse—nurse may advertise as practical nurse
even when not registered 87

Beauty parlor shop—state hoard of health may grant
manager's license to applicant with educational and
other qualifications who has never served as appren
tice or operator 222

Vital statistics—death certificate signed by osteopath
Is valid 292

Dentistry—license may be revoked for commission of fel
ony Involving moral turpitude .. 327

Register«'d nurses—power to register under laws of other
slates is dependent upon qualifications prescribed by
those states, not by fact that applicant has received
training equivalent to that required in this state . . . .330

Pii])lic' nuisance—stockyard located and maintained with
reason.able regard to public interest, not nuisance .. 349

Vital .stali.st.lcs—physician may not charge more than 25^'
for preparation and delivery of death certificate 4-20

Dental clinic—county board may not establish 506
Contagions disease—one tearing down or mutilating pla

card placed on house may be prosecuted 602

SJaughterliouse—slaughtering of animals on vacant lot is
not violation of 1418 .. C04

PUBLIC LANDS
lianda dp<'ded to board of normal regents after first Mon

day in Aug. subject to taxation for that year; taxes
shouhl be certified to commissioners of public lands 224

Proceeds of lands sold under mistaken assumption that
they had escheated to state to be repaid out of com
mon school fund 296
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PlJBT^IC 1>ANDS—continued Pag-e

Payment of interest and taxes on lands sold under as
sumption that they had escheated to state to be made
out of general fund 296 i

Special assessment may not be Imposed by drainage dis- I
trict upon lands owned by state 534 \

State must pay taxes on lands purchased after tax lien 1
attached 587 |

Taxes on lands purchased by state after tax lien attached j
should be collected by county treasurer and paid by i
commissioners of public lands 587 i

No interest or fees should be paid by state 587 t

Holder of land contract issued under law declared uncon- j
atitutional and later repealed, allowing purchaser of ']
state lands credit for improvements, cannot make ;
claim for credit under that law t 589 3

State may make application for patent to any swamp j
lands omitted from original list; land oflice should |
cooperate with conservation commission in looking j
up state's interest ]

Sale of certain swamp lands on Indian reservation clis- j
d\ 1 >

cussed , 6111 f

Public nuisances. See Public Health.

PUBUC OFFICERS

Administrative function of officer or body—exei-ci.se not

discretionary 17
Armory board and state quartermaster general—may not

enter into lease for quarters for local company. Wis
consin national guard; may not take assignment and-
pay rent under existing, lease '201

Armory board—cannot accept deed to armory site not con
veyance in fee 4 08

Armory board—term "fee," prescribing power of board to
acquire title to armory site, is equivalent of "fee sim

ple," "fee simple absolute," or "absolute fee" 493
Assessor—claim for compensation for making list of dogs

must be filed and audited as other claims against

county 480
,As.sessor of incomes—county may not pay for office equip

ment 192

Attorney general—not authorized to advance money for
payment of salaries and expenses of members of com
mission appointed by decree of U. S. supniiu- coiii't
to fix boundary between Wisconsin and Miiino.sola .. 517

Board of conciliation—has power to organize by electing
one of Its members chairman; majority con.stilutes
quorum 122

Board of control—may not enter Into contract with com-
pany binding state, for office room in Milwaukee for
field inspector for adult blind 93

.  Board of control—may not appropriate earnings to credit
j  of deceased convict for burial expenses nor deliver
}', personal property to relatives 104

Board of control—without authority to agree to support
nonresident insane person 346

'• ' Board of control Held agent—expenses payable out of gen

eral fund of stale 31



634 Opinions of Tut; Attornky-Genebal

Pl'BTJC Ol-'l'^ICERS—continued Pagre
Board of health, local—should organize under 1411 except

in city where board of health and health officer are

provirled for by charter 313
Board of health, state—has no discretion in Issuing license

for maternity home if applicant complies with condi
tions of statute 21

Bolrd of health, state—without power to authorize village
to institute sewer system 349

Board of normal regents—may ratify acts of president of
sctiool and president of board in providing course be
yond regular session and in employing teachers there
for 204

Boaid of normal regents—may contract with teacher in
normal school for printing bulletins and commence
ment programs 475

Board of university regents—^without authority to bind
stivie as principal in bond for return of military equip
ment loaned to university by federal government .... 1

Clerk of circuit court—salary when fixed by county board
is in lieu of all fees 600

Clerk of election—candidate for office of county treasurer
may not act as ballot clerk 426

Commissioners of public lands—have no power to cancel
patent; patent can be canceled only by action in equity 52

Committee on county poor—member who is president of
grocery company may not contract with county for
supplies 576

Conservation commission—may not adopt rule forbidding
presence of person with gun in his possession "in the
woods" in counties where deer hunting is permitted
within 10 days preceding opening of hunting season 162

Conservation commission—may cancel certificate when
owner does not comply with statute 288

County board—whenever ward boundaries are changed
ward officers hold for balance of term same office in
new or changed ward which they held in old; in this
connection supervisor is ward officer 34

County hoard—whenever ward boundaries are changed all
offices left without occupants to be filled in way va- \
cancies are regularly filled 34

County board—power to raise funds for highways 54
County board—has no power to purchase shares of stock

in county agricultural association ^3
County board—legislates for county; direct legislation in

counties by electors not permitted 66
^County hoard—resolution purporting to make allowance

to county officials is attempt to increase their com
pensation during term of office 301

County lioard—may not estabtish dental clinic 506
County board—existence of county agricultural society

docs not prevent purchase of real estate as site for
county fair 542

County hoard—terms of resolution authorizing purchase
of real estate as site for county fair considered and
held to make appropriation 642

County l)oard—oral motion when adopted by county board
or city council becomes resolution 573
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PUBLIC OPFIClORS—continued Paffe

County board chairman—is elected at llrst meeting after
regular election of members 90

County board cliaii-man—is elected for balance of term as
supervisor 90

County board member and mayor—both oflices may be
held by one person 230

County board member—eligible to election as member of
county stale road and bridge committee 569

County board member—who is president of grocery com
pany may not, as president of that corporation, con
tract with county for supplies 57 6

County judge—cannot receive fees when acting as court
commissioner or when performing' duties or powers
conferred upon him as county judge if salary is fixed
by county board 109

County judge—may not recover emoluments of office if
convicted of crime prior to enactment of law and con
viction was reversed subsequent thereto 551

County state road and bridge committee—member of
county board and others are eligible to election .... 589

County suporintenont of schools—may be allowed expenses;
county board must decide whether he should have
board and lodging expenses when attending to olllcial
business away from home, at county seat 152

County superintendent of schools—members of county
board not coming from cities having city superin
tendent have exclusive jurisdiction to determine em
ployment of clerk and fix salary 400

County treasurer—candidate for offico may not act as
clerk of election 426

District attorney—not disqualified to hold preliminary ex

amination in case where he has conducted civil ac

tion for complaining witness In matter growing out
of same transaction out of which criminal action arose

District attorney should not prosecute case which arises

out of facts in civil action in which he appeared as
attorney for either party; circuit court should appoint
prosecutor under 59.44

District attorney—may order inquest even after deceased
has been burled

District superintendent of schools—members of county

board not coming from cities having city superintend
ent have exclusive jurisdiction to determine emijJoy-
ment of clerk and fix salary

Divisloii of markets—may not make inspection for stand
ard grades of apples until six months after regulations
have been promulgated

Division of markets—may not pay expenses incurred in
enforcing provisions for inspection ■under apple grad
ing law

Federal officer—officer in reserve corps not federal officer
under state constitution ;

Field inspector for adult blind—may not enter into oon-
tract binding state, for office room in Milwaukee . . . .

154

266

386

400

195

19<5

22

93

Highway commission—has no power to purchase road
material; no appropriation therefor 53

Lv
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PL^HI.IC Oi'l-'ICERS—continued Page
Highway commission—has implied authority to purchase

or lease real estate for building to equip and store ,

motor vehicles given state by federal government ... 439
Highway commission—contract for purchase or lease of

real estate should be executed in name of commission 439
Highway commission—option contract agreeing to make

conveyance of lands to state should be agned by wit
nesses and acknowledged: should be executed by high
way commission through proper officers, not by state
highway engijieer

Highway commissioner, county—in ascertaining minimum
salary amount to be expended fdr trunk line construc
tion should be included and maintenance expenditures
should be excluded ®

Highway commissioner, county—cost of trunk line con
struction is included In fixing minimum salary 61

Highway commissioner, county—where but part of monthly
salary has been paid order should be issued for balance 61

Humane agent, state—indei>endent officer with separate
appropriation; accounts may be accepted without ap
proval of commissioner of agriculture 332

Income tax assessoi-—may be appointed to make reassess
ment on board of review •: ' • • •

Income tax assessor—term of office limited to first appoint
ments

Industrial commission advisory committees—^appointees en
titled to traveling expenses 32

Judgment—lien given judgment creditor against earn
ings of state employe under 37160 rendered vojd un
der federal bankruptcy act when such employe is ad
judicated bankrupt within four months after obtain
ing lien

Mayor and county board member—both offices may be
held by one person

National guard officer—while guard is not In federal serv
ice, officer not federal officer

Notary public—action may be maintained against securi
ties on bond by person damaged by his official mal
feasance

Parliamentary procedure—oral motion when adopted by
county board or city council becomes resolution , . . . 573

Pharmaceutical association—allotment out of appropria
tion to state pharmacy board subject to general rules
governing appropriations ; 515

Plumbing examiner—only journeyman plumber within def
inition of statute eligible to position on committee
where vacancy is that of journeyman plumber 78

Power of board to organize—board of conciliation has
power to organize by electing one of its members
chairman: majority of board constitutes quorum .... 122

Quartermaster general and armory board—may not enter
into lease fur quarters for local company, Wisconsin
national guard; may not take assignment and pay
rent under existing lease 201

230

497
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PL'ULIC Ol'M'^ICi^RS—continued Page

Railroad commission—biennial report must cover 2 years
preceding July 1 of even-numbered years, to i)r made
within 60 days after expiration of that period and to
contain statement in full of all receipts and disburse

ments 94

•Railroad commission—payments made by public utilities
to state treasurer are not added to appropriation ... 584

Real estate brokers' board—must grant brokers' license

upon showing made by applicant 17
Register of deeds—is entitled to office equipment at county

expense, whether paid by fees or on salary basis .... 599
Register in probate—not prohibited from soliciting surety

bonds from county ofTicers unless he has been consti
tuted agent for transaction of such business on l)e-
half of county 555

Secretary of state—may not audit claim of chairman of
university athletic council for theatre tickets for foot
ball team 106

Secretary of state—moneys to credit of forest reserve
fund, except such as are carried under subtitle "gov

ernment reforestation." should be transferred to gen
eral fund of which it is part Ill

Secretary of state, assistant—is state officer; his bond may
be paid for by state 451

Sheriff—appointed to fill vacancy not ineligible to succeed

himself in that office 139

Sheriff—"necessity knows-no law" may be moral rule; is
not legal rule 244

Sheriff—elected but resigned before end of term may be

candidate for term following that for which he had
previously been elected 260

Sheriff—special deputies appointed in absence of prior
authorization by county board have^no claim against
county 316

Sheriff—one holding office is ineligible for two ye.nrs next
succeeding termination of olTice, regardless of how
such termination comes about 483

Sheriff, deputy—minor, whether male or female, may be
appointed 444

State employe—Hen given to judgment creditor against
earnings under 3716a rendered void under federal
bankruptcy act wlien employe is adjudicated bankrupt
within 4 months after obtaining Hen 88

State employe—entitled to increased compensation from
July 1, 1919. irrespective of basis of employment if in
continuous service of state since Jan. 1, 1917 340

State treasurer—custodian or trustee of securities depos
ited with him; need not go beyond audit of secretary
of state as to propriety of claim 32

State treasurer—duly of personally signing drafts merely
ministerial; may be delegated to subordinate 82

State treasurer—may invest state funds in U. S. certifi
cates of indebtedness issued pursuant to act of Sept.
24, 1917 215

State treasurer—form, conditions and execution of ofTiclal

bond discussed 559
State treasurer, assistant—^^is state officer; his bond may

be paid for by state 451
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in.T]:iLIC OFFICERS—continued I'age
SJiperintendent of public instruction—authority limited to

revocation of state licenses and certificates 331
Superintendent of public instruction—pay roll, expense ac

counts, etc. need not be submitted to state board of
education for approval before they can be audited by
secretary of state 360

Supervising teacher—statute of limitatipns for recovery
of expenses incurred for board and lodging 1B2

Supervisor. Sec county board.
Super\isor. See county board member.

Town hoard—sec. 4549 does not prohibit member from en
tering into contract with county state road and bridge
committee for construction of road or bridge in his
town 545

Town officers—vacancy may be filled by appointment until
next town election, when vacancy is filled by election 107

Town treasurer and his bondsmen—liable for .damages if
treasurer fails to collect tax where there is property
on which he might levy 398

Vacancy—statute granting: right of action for emoluments
of office when vacancy is created by conviction of
crime and reversal on appeal, does not apply when
vacancy arose out of conviction prior to enactment of
law and conviction has been reversed subsequent
thereto 529

Ward officers—whenever ward boundaries arc ch.inged
ward officers hold for balance of term same office in

new or changed ward which they held in old 34
Ward officers—whenever ward boundaries are changed all

offices left without occupants are to be filled in way-
vacancies are regularly filled 34

Weed commissioner—town has no authority to pay more
than $3 a day 335

Weed commissioner—^without power to prevent threshing
of grain containing weed seed 335

Pri3T-IC PRINTING

Oflicial publications—effect of change of name of owner
ship and of language of newspaper upon eligibility
to publish tax sale notice 11

Report of railroad commission, biennial—must cover. 2
years preceding .Tuly 1 of even-numbered years, to be
made within 60 days after expiration of that period
and to contain statement in full of all receipts and
disbursements 94"

Newspaper—eligibility of Antigo Herald to publish delin
quent tax sale notice discussed 193

Printing board may not increase prices to be paid for
state prinfing by sub.stltutlng higher maximum rate
permitted by subsequent statutes for subsequent con
tracts 209

Maps, lailroad—duty of printing board to order: to be dis
tributed by superintendent of public property and
charged to appropriation to highway commission . . . 253

State may have delayed work done by others at state
•printer's expense and continue contract or declare
contract avoided and recover damages 369
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PUBLIC PHIXTING—continued Pa°e
Contract with state printer may not be canceled an part

ggg
Maps—appropriation to hig-hway commission for distrib

uting railroad and highway maps did not repeal by
implication prior law for charging expense of print
ing siirne to railroad commission 524

Blue book—terms "printing and distributing" do not in
clude preparation of material

Public schools. See Education.
Public utilities. See Corporations.
Public utilities. See Railroads.
Quartermaster general. See Public Officers.
Quorum. See Corporations.
Kailrcacl commission. See Public Officers.

RAILROADS
Public utility—where Increase of rates is contemplated

-^'a^cto onrtemn'atrs proceeding by application and
mt;cc and bcanng thereon

Pen'-. See Criminal i.aw.

92

145

228

SCHOOL DISTRICTS
Consolidation—by order consolidating two common school

districts town board may not determine kind of .school
to he maintained; where words "high school and
grades" were included in order, same should he di.s-
regardcd

Union free high school—where at election question of es
tablishing was carried but officers were not chosen,
another election may be called and conducted in same
manner

Union free high school—application for loan autliorized at
special meeting cannot be approved where it appears
that notice was not published two full weeks prior
thereto 236

Application for loan from trust funds for purpose of re
pairing schoolhouse and erecting schoolhouse cannot
be. approved 575

i=!chuolhouses. See Education.
Secretary of slate. See Public Officers.
Secretary of state, assistant. See Public Officers.
Securities. See Words and Phrases.
Securities exempted. iSee Corporations.
Shade trees. See Bridges and Highways.
Sheriff. See Public Officers.
•Sheriff, deput.v. See Public Officers.
Slaughterhouses. See Public Health.
■Soldiers' bonus. See Military Service.
Soldiers' bonus. See Taxation.
•Soldiers' educational act. See Military Service.
Speed law. See Automobiles.
State depositories. See Banks and Banking.
(State employe. .See Public Officers.
State funds—certificates of indebtedness issued pursuant to

act of Sept. 24, 1917, are interest-bearing bonds of
U. S. within meaning of 14.67, Stats 215
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state funds. See also Appropriations and Expenditures. Tagc
State insurance fund. See Insurance.
State life fund. See Insurance, life fund.
State prison. See Prisons.
State treasurer. See Public Officers.
State treasurer, assistant. See Public Officers.

26

68

293

REAE ESTATE
Attorney engaged in real estate business not exempt under

real estate license provisions
Broker.s—party selling interest in oil leases is real estate

broker under ch. 656, Eaws 1919

Oil leasers and interest in real estate—agents should have
license to sell land

Consul general of foreign country who has resided in this
stale 10 years is resident alien; as such not subject
to j)rovlsions of 2200a

Consul general of foreign countrj' on removal from U. S.
becomes nonresident alien; land in excess of 320
acres owned by him or by corporation in which he
own.s more than 20% of stock immediately becomes
subject .to forfeiture

Highway commission has implied aiithority to purchase or
lease, for building fur motor vehicles given state by
fedoral government ^39

Option contract agreeing to m;tk« eonveyance of lands to
state should be signed by witnesses and acknosvl-
edged; should be executed by highway commission
through its proper officers, not by state highway en
gineer

Real estate brokers. See Real Estate, brokers.
Real estate brokers' board. See Public Officers.
Recovery of illegal taxes. See Taxation, illegal taxes.
Register of deeds. See Public Offlcei-s.
Register in probate. See I'ublic Officers.
Registered nurse—nurse may advertise as practical nurse

even though not registered 87
Registered nurse—power to register applicant registered un-

<ior laws of other states dependent upon qualifications
prescribed by those states, not by fact that applicant
has received training equivalent to that required in this
state • •

Ropoi'ls. l)i("nnial. See Public Printing.
Requisitions. See Criminal Haw.

330

RESTAl'RANTS AND HOTEI^
Hotel is not subject to regulation under rent regulation act 508
T-cssor uf residential properly who occupies portion there

of is "owner" within meaning of rent regulation law;
property so occupied by him is not rental property
or subject to regulation 508

Road machinery. See Bridges and Highways.
Statute of limitations. See Courts.
Statute of limitations. See Taxation.
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1753-5 to 1753-22 7

1753-48 to 1753-68 ...113-115

288

239

•  242

243

482

485

1753-48 117
482

1753-4'9 117
118

■; 200

201
242
315

17596 . ..J 232
1760 .. ..1 174

175

17706 113-llG
'  118

166
1.67

211
231

232
234
360
580

1771 ...1. 335
1772 . . . 4 168

339

llSeP-l t 17'86€-17 ... . . . 174
;  388

1786^-1 ^ 388
1786r-3 174

175
1786C-4 175
1786(2-5 175
1786C-S .J?...- 175
17S6C-9 175

176
1786e-12 176

547

17866-120- 324
547

Stats. Page
Sec. 1789 323

324
1797-36 97
1797W-1 423
1797W-31 92

93

1797m-44 538
1797m-45 538
1797m-47 584
1797m-60 584-586 ,
17977»t-75 422

42.3

1797m-105 92
93

1896m 75
1897 ; T4'
18970 257
18976 257
1897c 255-259
1897/ 238

239
242
243

1898 127-129
1915 212
1915m 334
1941® 273

274
278

19430 274-277
1948/ ■'S

74

1951 ; 49
19550 71

73

1966-38 452
581
582

1978d 50
51

591
1989m 49 \

127-130

2010 to 2014-16 356
•  2014-12 356

2014-13 356
357

2014-17 to 2014-26 356
2014-27 355
2014-28 365

356

2014^200 to 2014-206 578
2014-200 249

250
578

2014-202 578
2014-204 - 578
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Stats. Page
Sec. 2024-9 503

2024-14 571
572 Sec.

2024-19 504

2024-50 114

579-581

2024-51 •. 265

266

2024-77fc 220

222

2024--78Z 250

2024-100 to 2024-146 315

2026 494

2159 373

2200a 319

2203 372
2238 4'56
2241 456

457

2242 457
2270 373

2330 . .' 493
2351 493

2394-62 32

2394-86 566

2394-93 566

2435 : 110

2447 109

2448 . 109

2594 to 2596 432

2595 433

2596 433

2918 433

2920 433

2939 432
433

2940771 518

2955 420
421

2957 421

3180a 351

3294 .' 363
3295 363

3304 363

364

3327a 136

653

. f

Stats. Page
'  137

460

3344 509

3407 446

3572 363

37160 ' ; 88
89

3935 372
4021 I 454

4022 45 3

4023 S 455

4024 r i 144
^  145

4052c ? 110

4052(? I'. 110
4052c s •. 110

4222 131

;  154

4225a I 66
184

4382 253

4383 382

43850 382

4537 143

4549 545

555

556

577

4550 363

4576 251

4577 251

45880 '. 381

382

4601-4a 522
523

4607(i 523

4607d-3 523

4637 287

4791 83

4966 17

4971 494

495

1; 509
4972 ."ji 242

243

571

Street Improvements. See Bonds.

Street sprinkling. See Bridges and Highways.
Students' Army Training Corps. See Military Service.
Suit taxes. See Taxation.

Superintendent of public instruction. See Public Oflicers.
Supervisor. See Public Officers, county board.
Supervisor. See Public Ofhcei-s. county board member.
Tax sales. See Taxation.
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TAXATION

Tax sales—effect of change of name, of ownerehip and of
language of newspaper irpon its eligibility to publish
notice H

Tncoine assessor may be appointed to make reassessment on
board of review 64

Action to recover excess taxes must be commenced within
year after payment 132

No claim under 1164 should be acted on after claim
is barred 132

Assessment districts—lOSTm—8 construed 156
Highway tax for towns; amount assessable 168
Refund—^where credit under 1087—57 exceeds tax for

current year treasurer cannot pay difference to credi
tor tax payer ' 179

Rcfiind—credit which exceeds tax for current year, paid
under protest, may be recovered under 1164 179

Tax sale notice—eligibility of Antigo Herald to publish .. 193
Lands deeded to board of normal regents after first Mon

day In Aug. subject to taxation for that year; taxes
should be certified to comissioners of public lands . . 224

l.ands leased to board of normal regents not exempt .... 224
Where board of normal regents has contracted to pay taxes

on leased lands, tax should be paid lessor as part of
rental 224

Dog licenses—every dog not licensed on July 1. 1920, must
have license 60 days after he becomes six months old 271

Illegal tax—recovery should be from political unit which
collected it 27-2

Illegal t.ox—reimbursement obtained by taking credit from
county, and county from state in next tax settlement 272

Illegal tax—recovery cannot be had if paid voluntarily . . 272
Soldiers' bonus tax—may be recovered from political unit

which collected it 272
Soldiers' bonus tax—when refunded is reimbursed by tak

ing credit from county, and cbunty from state in next
tax settlement 272

Soldiers' bonus tax—no recovery can be had if paid vol
untarily 272

Htiualization—county board should include as taxable
property in any city, town or village, railroad terminal
properties which are separately assessed 279

Tncome tax—when limited to 2% of equalized value of
municipality, valuation referred to is that of year of
tax levy .♦ 283

Income tax—where collected by county treasurer,- penalty
belongs to county 283

Income tax—where collected by suit of county no part of
expenses incurred by city in feeing lawyer to look af
ter its interests in suit may be paid by county 283

Drainage assessments—penalties and interest collected by. :■
county treasurer on delinquent drainage assessments ,
belong to district 290

Farm drainage law—interest collected by county treasurer
on delinquent assessments goes with assessments and
penalty collected belongs to county 304

Dog licenses—year begins July 1, 1920; funds to pay dam
ages available only out of fees for license year . . .. 309
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TAXATION—continued Page
Oog: licenses—owner of dog brought temporarily into state

must pay license ^ _ 30g
Drainage assessments—fees for printing notice of sale are

I  , to be included in certificate of sale and collected
therewith 39g

.  . Income tax—loss resulting from loan of bonds for use as

■  collateral to one who becomes insolvent with resultbonds are sold for debt, may be deducted .... 328
■  Village created out of portion of town not entitled to any

;  • ' portion of funds raised for specific county road and
bridge work 3

Dog licenses—collection of penalty for violation to be en-
•  forced by civil action for forfeiture 345

Dog licenses—practice and forms in enforcing law dis-
cuss6(l 36'^

Dog licenses—forfeitures under law enforced by civil ac
tion same as other forfeitures .^502

Saw logs—taxed in district where located May 1
Delinquent taxes—personal property in hands of assignet^

liable only for tax upon such property; may not be
taken to pay other taxes of assignor

Delinquent taxes—town trefisurer and his bondsmen are
liable- for damages if he fails to collect tax where
there is property on which he might levy

Terminal properties—state treasurer may not advance
money to municipality on account of terminal taxes
in anticipation of payment thereof to state treasury 43u ,

Suit taxes—2939 requires payment onlv as defined in ''594
to 2596 432 . "

Vocational education—duty of city officers to levy and
collect tax after board of education in city of less than

'  5.000 has created board of industrial education and '
latter board has determined to establish vocational
school and has reported to common council ainonnt
required 430

Tax certificate is not evidence of indebtedness within
definition of 2024—9. subsec. 6 S03 i

Drainage assessment—special assessment may not be im
posed by drainage district upon lands owned by state 534 i

Mandamus is proper remedy for compelling common
council to levy necessary tax for vocational schools . . 556

.  Gross receipts from sale of tickets at boxing exhibition do
I  not include amount received for federal tax 563 i
'  County school tax should be levied on taxable property '

in all cities, towns and villages 567 : I . !
County superintendent's tax should not be levied In city I

having its own city superintendent 567 1
State must pay tax on lands purchased after tax lien at- • j

tached 587- '
County treasurer should collect tax on lands purchased 1

after tax lien attached: commissioners of public lands
should pay in manner provided in 1149a 587 !

j.-' No interest or tees should be paid by state on lands pur- j
'  chased after tax lien attached 587 ! .

Interest derived from highway bonds constitutes taxable !
'  income : 599

Land held by U. S. in trust for Indians exempt 594
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TAXATION—continued

Illegal tax—towns, not counties, are liable for refund ...

Illegaf tax—no action may be based upon voluntarj- pay
ment

Statute of limitations—claim for refund of illegal taxes

must be made within one year

Automobile purchased June 17. 1920, should not be placed
on assessment roll for that year

If automobile purchased June 17. 1920, is placed on assess

ment roll for that year, board of review may correct
error; if not corrected, tax may be paid under protest

and recovered under 1164

Page

594
iv

594

594

^9S

598

Textbooks. See Education.

Town board. See Public Officers.

Town officers. See Public Officers.

Town treasurer. See PiiVdic Offlcers.

Towns. iSce Municipal Corpoi-ations.

Trade-marks. See Corporations.

Trade regulations. See Commerce.

Trust companies. See Corporations.

TUBERCULOSIS SANATORIUMS

Joint county institutions—county which has erected and
maintained sanatorium may make arrangements
whereby adjoining counties purchase interest in such

building 506

Tuition. See Education.

UNIVERSITY

Military equipment loaned by federal government-—board
of regents without authority to bind state as principal
in bond for return'

Claim of chairman uf athletic council for theatre tickets

for football team may not be audited by secre-
tarj' of state

Wisconsin general hospital—statutes do hot contemplate
that patients be accepted and rental arrangements

made for their care by other hospitals, in advance
of construction of state btiilding .'

106

4-49

Vacancies. See Public Officers.

Veterinary-surgeons. See Agriculture.
Villages. See Municipal Corporations.

Vital statistics. See Public Health.

Vocational education. See Education.

Vocational schools. See Education, vocational education.

Volstead act. See Acts of Congress. Public, No. 66, 66th Cong.

Volstead act. See also 41 Stats, at L. 305—323.

Ward officers. See Public Officers.

Weed commissioner. See Public Officers.

Woman suffrage. See Constitutional Law.

Woman suffrage. See also Elections, citizenship.

Woman suffrage. See U. S. Const., amendment XIX.

.*^1
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WORDS AND PHRASES Pa^
"EmpJoyers" and "employes" defined 124
"Continuous service" defined 340
"State park" lands, as used in 29.57, defined 429
"Open water" defined 439

471

• 488
"Securities" defined 482
"Auspices" defined . . . ' 484
"Fee" defined 493
"Owner" defined ........1 508
"Infamous crime" considered 529

^  551
42—A. G. :
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