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.TAl\..rms s. BROWN, J.Hl\vaukco ...•..• , .. !tom June 7, 1848, to .:tan. 7, 1850 

S. PAH.I{ COON, ~Uhvaukee .... ,., .. , .... from Jan, 7,,1850, to Jan, 6, 1852 

EXPERlENCEJ ESTABROOK, Genevu .... !ro1n Jan. 5, 1852, to Jan. 2, 185,4 

GEOltGIB rt Sl\fITH, l\hulison,,.,, .. ,., .• troni Jan. 2, 1854, to Jan. 7, 1866 

\YlLLTAl\f R. Si\lI'J:H, l\Iincral Point. ..... from Jan, 7, 1806, to Jan. 4, ISS8 

GABHIEf., ~OUCI{, Oshkoith,.,. : . ..•... , .from Jan. i, 1368, to Jan. 2, 1860 

JA.illES F!. HO\VE, Gr.een nay.,.·.·., •...• from ,Tan. 2, 1860, to Oet, 7, 18&2 

\VIN.Ii'l!DLD Sfil!TH, A-Hlwaulcce ....... , •• .troin Oct. 'l, 1862, to Jan. 1, 1866 

CFfARLES IL GILL, ,vaterto,vn ... ,, ..... from Jan. 1, 1866, to Jan. 3, 1870 

S'1'EPHEM S. BARLOW, Dellona. .•.••.••. ,from Jan. 3, 1870, to Jan.&, 1874 

A. SCOTT SLOAN, Deaver Da1n .. , , ... , .. fron1 Jnn. 5, 1S7..J, to Jan. 1, 1878 

AJ~EXANDER WILSON, 1,.!ineral Point.,, .fro1n Jan. '!, 1878, to Jan. 2, 1882 

LEANDER F. Ji'.RISBY, "\Vest 13end., •.• , ,from Jan, 2, 1882, to Jun. 3, U:!87 

ClIARL!i}S E. ESTABROOK, lt:anltowoc .. fron1J11n. 3, 1887, to Jnn, 5, 1891 

JAJ\II'iS L. O'CONNOR, 1.-!adison, .. , •... ,, froni Jan. 5, 1S91, to Jan. 7, 1895 

'i.VILLlA:'.\I lI, '.n[)'.T,REA, Wausau, •. -., •.• front Ja11. 7, 18.96, to Jan. 2, 1S9$ 

Ell.f~fgTT n. HICI{S, Oshkosh ... ,, ....•. ,:froin Jan. 2, 1S99, to Jan. 6, 1903 

LAFAYii'lT-TlllM. STURDEVAN'r, Neillsville front Jan, 5, 1003, to Jan. 'i, 1907 

Ji"HANJ{. L, G1Ll3ERT, :t\Iadiaon .. , ........ fr01n Jan, 'l, 1907, to ,!an. 3,191 l 

LEVI H. BANCROFT, Riehla.nd Center .. ,fron1 Jan. 2, 10111 to Jan, 6, 1913 

'i-VJ\L'l'En c. o,vmN, :aratden noc-k •.. , .•. fronl Jan. o.1~13, to Jan. 7, 1918 

Sl'lifNChlH II A VEN, Hudson,, ........ , ..• fro1n .Tan. 7, 1~18, to Jan. 6, 19l!J-

J01IN J, BLAINE, Boi,cobol. .. ,.,., •. , · .. tri:,m Jan. 6, )919, to 
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LETTER OF 'fHAN8MIT'I'AL 

0FJ:'1C_g or THE AT'l'OltNE\" G.KNEIL\L, 

S·rATE Of.' ,v1sc.:ONSIN, 

To His Excellency, EllANur:1, L. Pn11,1rP, 

Governor of 1Visconsine. 

Sn•: 

I here\\•ith resp€ctful1y sub1nit lo you a report containing an account 

of all matters pertaining to nly office for the biennial l.)eriod e1uUng: 

June 30, 1~118, including the substance of alt legal oninions rendered 

ott 111atters of public interest fro1n January 8, 1918, to Juuuary 6, 

1019, pursuant to the pl'ovision~ of section 35.32, statutes of "'isconsln 

for 1917. 

Dated iradlson, \Vl!wouslu, January 61 1910. 

SPJo:l'i CEU HA YEN, 

.1tt.lorncy a·enerar. 



LOANS ]'ROM TH.US'l' FUNDS 

Appli<'ations fol' loans from the tea·chers' insurance and retirement 
fund }lflJ>1:1etJ UPOll <.u1d approved by this dC1jart1nent: 

Br<nvn-'lillage of Donn1a1·k. \Yatcrwotks Bonds, Sept. .26, 1916 $10,000 
Dunu-·-Cil.y of i\Ienotnouie, Apr. •24, 1917 .-.... -......... , . . • . . •26,000 
Forest~----'l'ff\t;n o-i ,.~\lvin, Ape 15, 1918 . , . , , , . , .. , , , ... , , •• , . . 4,500 
Juneau-City of ~Iauston, 1,Vate.r,,•orlu;:, .Street Paving, ,Sewer 

Bonds, l\1cll. 22, 1917 ... , ............ , .. ,, ... ,,, .....•. 
PJerce------,County of PiETce, Sept. 7, 1917, ............. ,,, .. : .. 
Pierce antl St. Croix·-CHy of River }i'ulls, .Sept. 7, 1917 •....... 
l'olk--Villn.ge of Osceola, Jan. 19, 1:)18 .... ,,,.,: .... ,, .. 
SL Groix and P1erce--City of River Fans, £opt. 7, 1917, ...••• 
Shoboyg;i:ur-,City of Sheboygan Falls, \Vatervtorks Bonds, :Sept. 

13, 191& ...... , .............. , .... , .. , .... , ........ , , 
\Vashburn-City of ,vashburn, Ap-r. 16, 1918 ... ,, ..... , ..••. , 

25,000 
15,000 
12,000 

9,000 
12,000 

15,500 
17,000 

AJtplications for-loans tronl the trust funds of the state passed upon 
and ap1n·oyed by this departrnont: 

A(~anHJ-··-Towns of Lincoln and New· Chester, Jt, ·Dist. No. 1, 
Jul;v IS, 1916 , ..... , .. , , ....... , ....... , 

Ashlancl--'l'o\vn of narksdalo, Dist No. 1, Apr. 9, 1918 .... ,,. 
Barron--Towu of AJ1nena, vtHage of 'l'urtle Lake, Jt. Dist No. 

3, Dec. 8, 1916 , ........... ,:.-....................••... 
Barrou-'rown of Arland, lHst. No. ,2, Dec. 8, 1916 .... ,., .. ,. 
Ilarron-To,vn of Bear Lake, 'Dist. No. 4, Nov, 21, 1916., .... 
Barron-T0>\'11 of Clinton, Dist. No, 5, l\Iay 22, 191& ..•....... 
. Barron and fl:ul1n·-.,1'owns of DaHus and \Vifson, Jt. Dist. No, 1, 

$1,600 
21> ,000 

19,000 
,2,400 
,2 ,000 
3,600 

Apr. 10, 1917 ................................... 10,000 
·narron and Dunn··-To,vns of ·nauas and \Vilson, Jt. Disl. No. 1, 

Aug. 27, 1917 . . . . .......••..............•• , , •.. , , , .• 
Bfin·on-'rown of Dover, Dist No. lZ, ·Aug, 27, 1'911 ••.... , .. . 
Barron-1'o,yn of l)ovet·, Dist. No, 6, Jan. 19, 1917, .......... . 
nar1·on~Tow1i of Dover, Dist No. 6, Dec. 18, 1917 ......••.... 
Burron--'J'o,vns uf Doyle and Sun1ner, Jt. Dist, No. 7, Dec. 18, 

1!116 ...... , . , .... · ...• , . . , , , . , , , •• , • • i, • • • •, · · · • , · 

Barron and \Vns:hburn--·'l'owns or Oal, Grove and Long Lnke, Jt. 
D1$t. Ko. 7,Aug, .27, 1917 ..................•.....•.•. 

BatTOll····--'l'ow1u1 .o!, Oak Grove and Riee Lake, Jt. Dist. No. 4, 
Ja11_ ·28, 1913 ....•••.. , , , ••.....• , •••..•••••.... , ... , 

Barron and Polk .... -'f'owns of Turtle Lalte o.nd Clayton, Jl, Dist. 
No. 1, Oct. 4, 1916 ......................• , , ....• , , , , , , 

Bnrron~'fown of Turtle Luke, Dist. No, 5, Dec. 18, 1916,,, •.. 
Bayfield-.,l'Ov.'n of Bell, ConSol. Dist, Aug. 18, 19'16 .... ,, .... 
Baytield-···Town of Bell, Consol. Dist., Nov. 1, J916 ... , ....•.. , 
Hrown---'l'o,vn of Allone·1,, Dist. No, 11 :;,.:i:ov. 8, 11110 .. , , , • , , , .. , 

2,000 
3,000 
1,,200 

500 

1,200 

2,000 

3,000 

2,700 
2,750 

10,000 
5,000 

10,00Q 
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Brown—Town of Allouez, Dist. No. 1, Sept. 8, 1917 9,000
Brown—Town of Hobart, Dist. No. 4, June 14, 1917 1,500
Brown and Calumet—^Towns of Holland and Brilllon, Consol.

Dist. No. ,2, Mch. 12, 1918 , 6,000
Brown—Town of Howard, Dist. No. 5, July 16, 1917 3,600
Brown—Town of Lawrence, Dist. No. 6, Mch.. 21, 1918 6,000
Brown—^Town of Pittsfield, Dist. No. 3, Dec. 26, 1916 2,000
Brown—Town of Preble, Dist. No. 4, Jan. 26, 1918 14,000
Brown—Town of Suamico, Dist. No. 1, Aug. 14, 1916 5,000
Brown—Town of Suamico, DisL No. 4, Aug. 1, 1916 3,500
Brown—^Town of Wrightson, Dist. No. 2, Dec. 27, 1917 10,500
Brown—Town and village of Wrightson, Jt. Dist. No. 7, Aug.

31, 1916 15,000
Burnett—^Towns of Dewey and Rusk, Jt. Dist. No. 8, Aug. 15,

191 6 1,000
Burnett—^Town of Lincoln, Dist. No. 7, Oct. 4, 1916 1,200
Burnett—Town of Oakland, Dist. No. 4, Sept. 21, 1916 800
Burnett—Town of Roosevelt, Consol. Dist. No. 1, Sept. 5, 1917 1,500
Burnett—Town of Rusk, Dist. No. 10, Mch. 20, 1918 1,200
Burnett—Town of Sand Lake, Dist. No. 1, Aug. 5, 1916 1,000
Calumet and Brown—Towns of Brillion and Holland, Consol.

Dist. No. 2, Mch. 12, 1918 6,000
Caltimet—To^vn of Harrison, Dist. No. 2, May 16, 1917 2,500
Calumet—Town of New Holstein, Dist. No. 3, Aug. 1, 1916 4,500
Cbippewa—Town of Auburn, Dist. No. 10, Mch. 12, 1918 3,000
Chippewa—Town of Birch Creek (formerly Cleveland), Dist.

No. 5, July 3, 1917 2,000
Chippewa—Town of Birch Creek, Dist. No. 9, Mch. 21, 1918.. 2,000
Chippewa—Town of Colburn, Dist. No. 2, Aug. 23, 1916 1,000
Chippewa—Towns of Colburn, Holcombe and Ruby, Jt. Dist.

No. 5, Sept. 8, 1916 2,500
Chippewa—Town of Holcombe, Dist. No. 1, Mch. 28, 1918. .. 2,500
Chippewa—^Town of Holcombe, Dist. No. 12, July 12, 1917 2,000
Chippewa—Town of Ruby, Dist. No. 11, Apr. 9, 1917 4,000
Chippewa—Town of Sampson, Dist. No. 8, Aug. 24, 1916 1,200
Chippewa—Town of Sampson, Dist. No. 8, Nov. 21, 1917 250
Chippewa—Town of Sigel, Dist. No. 8, Aug. 18, 1916 3,000
Chippewa—Town of Sigel, Dist. No. 8, Apr. 10, 1917 1,500
Chippewa—Town of Sigel, Dist. No. 8, June 1, 1918 2,250
Clark—Towns of Eaton and Weston, Jt. Dist. No. 2, June 19,

1917 2,500

Clark—^Towns of Grant and York, village of Granton, Jt. Dist.
No. 4, Dec. 3, 1917 18,000

Clark—Town of Hendren, Dist. No. 5, Aug. 29, 1917 2,500
Clark—Town of Loyal, Dist. No. 3, Dec. 8, 1916 2,500
Clark—Town of Mead, Dist No. 3, Sept. 27, 1917 <2,000
Clark—Town of Mead, Dist. No. 3, May 14, 191i8 1,000
Clark—Town of Sherman, Dist. No. 2, Jan. 9, 1918 3,600
Clark—Town of Warner, Dist. No. 3, Sept. 29, 1916 3,000
Clark—Town of Withee, Dist. No. 2, May 19, 1917 600
Columbia and Dodge—Towns of Fountain Prairie and Calamus,

Jt. Dist. No. 2, Feb. 13, 1917 2,000
Crawford—Town of Eastman, Dist. No. 16, Dec. 18, 1916 1,200
Crawford—Village of Gays Mills, Apr. 19, 1917 3,000
Crawford and Vernon—Towns of Utica and Franklin, Jt. Dist.

No. 1, Nov. 2, 1917 2,500
Crawford—Town and village of Wauzeka, Jt. Dist. No. 2, July

9, 1917. 3,500
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Dane and Green—^Village of Belleville, towns of Montrose and
Exeter, Jt. Dist. No. 4, May 29, 1917 25,000

Dane—Town of Blooming Grove, Dist. No. 3, Mch. 20, 1917 4,000
Dane—Towns of Blue Mounds and Springdale, village of Mt.

Boreb, Jt. Dist. No. 1, June 12, 1917........: 25,000
Dane—Towns of Burke and Madison, Jt. Dist. No. 1, Mch. 11,

1918 15,000
Dane—^Town of Burke, Dist. No. 4, Feb. 19, 1917 3,000
Dane—Town of Burke, Dist. No. 4, July 14, 1917 1,000
Dane—Town of Christiana, Dist. No. 8, Mch. 30, 1918 4,000
Dane—Town of Dane, Dist. No. 6, Aug. .27, 1917 4,000
Dane—Town of Dunn, Dist. No. 8, Oct. 31, 1916 10,000
Dane—Town of Dunn, Dist. No. 8, Aug. 27, 1917 8,000
Dane—Towns of Pitchburg and Madison, Jt. Dist. No. 6, Feb.

27, 1917 15,000
Dane-^Town of Madison, Dist. No. 7, Mch. 14, 1917 4,000
Dane—Town of Madison, Dist. No. 7, Feb. 8, 1918 3,000
Dane—Town and village of Middleton, Jt. Union Free High

.School District, May 13, 1918 25,000
Dane—^Town of Middleton, Dist. No. 3, Dec. 29, 1916 650
Dane—^Towns of Perry, Primrose and Springdale, Jt. Dist. No.

2, Apr. 4, 1917 3,500
Dane—Town of Rutland, Dist. No. 1, Oct. 18, 1916 2,500
Dane—Town of Springdale, Dist. No. 3, Mch. 20, 1917 3,000
Dane—^Town of Verona, Dist. No. 2, Feb. 27, 1917 8,000
Dane—Town of Vienna, Dist. No. 2, Nov. 8, 1916 4,500
Dane—Town of Westport, Dist. No. 4, Mch. 25, 1918 3,500
Dane—Town of Westport, Dist. No. 5, Aug. 27, 1917 2,'500
Dodge—Town of .Beaver Dam, Dist. No. 5, Oct. 26, 1916 2,400
Dodge and Columbia—Towns of 'Calamus and Fountain Prai

rie, Jt. Dist. No. 2, Feb. 13, 1917 2,000
Dodge—Towns of Hustisford and Rubicon, Jt. Dist. No. 3, Oct.

1, 1917 3,000
Dodge—Towns of Lowell and Shields, Jt. Dist. No. 11, Mch.

12, 1917 4,500
Door—Town of Gibraltar, Union Free High School Dist., Apr.

12, 1918 8,000
Door—Town of Liberty Grove, Dist. No. 1, Dec. 20, 1917 1,800
Door—^Town of Washington, Dist. No. 2, Feb. 8, 1918 ...-. 4,000
Door—Town of Washington, Dist. No. 2, June' 10, 1918 3,000
Douglas—Town of Amnicon, Dist. No. 1, Sept. 5, 1917 5,000
Douglas—Town of Brule, Dist. No. 1, Aug. 15, 1916 4,000
Douglas—Town of Brule, Dist. No. 1, Jan. 24, 1917 4,000.
Douglas—Town of Lakeside, 'Dist. No. 1, May 4, 1917 3,000
Douglas—Town of Parkland, Consol. Dist. No. 2, Sept.-13, 1916 10,000
Douglas—Town of Summit, Dist. No. 2, Dec. 14, 1917 1,000
Douglas—Town of Wascott, Dist. No. 6, Aug. 9', 1916 700
Dunn—^Towns of Colfax and Tainter, Jt. 'Dist. No. 3, Dec. 5,

1917 3,000

Dunn—^Towns of Hay River, Stanton and Tiffany, Jt. Dist. No.
1, Sept. 8, 1917 5,000

Dunn—Towns of Hay River and (Sheridan, Jt. Dist. No. 7, Apr.
13, 1918 ...' 1,800

Dunn—Town of Menomonie, Dist. No. 2, Feb. 28, 1917 2,000

Dunn and Barren—Towns of Wilson and Dallas, Jt. Dist. No.
1, Apr. 10, 1917 : 10,000

Dunn and Barren—Towns of Wilson and Dallas, Jt. Dist. No.
1, Aug. 27, 1917 2.000
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Eau Claire—Town of Pleasant Valley, Dist. No. 7, July 21,
1917 1,000

Eau Olalre—^Town of Union, Dist. No. 9, Nov. 8, 1916 2,500
Fond du Lac—Towns of Empire, Forest and Taychedah, Jt.

Dist. No. 7, Apr. 8, 1918 3,800
Fond du Lac—Town of Fond du Lac, Dist. No. 6, Mch. 17, 1917 2,000
Fond du Laic—^Town of Osceola, Dist. No. 1, Dec. 27, 1917.... 8,000
Fond du Lac—^Town of Taychedah, Dist. No. 4, Jan. 18, 1918.. 4,200
Forest—Town of Laona, Union Free High School Dist., Dec.

27, 1917 24,000
Forest—Town of Laona, Dist. No. 1, Apr. 5, 1918 6,000
Grant—Town of Cassville, Jt. Dist. No. 1, Aug. 1, 1916 1,000
Grant—^Town of Cassvllle, Dist. No- 2, Aug. 15, 1916 3,000
Grant—^Town of Castle Rock, Dist. No. 4, July 18, 1916 1,500
Grant—Town of Ellenhoro, Dist. No. 4, May 16,1917 1,600
Grant—Towns of Millville and Patch Grove, Dist. No. 6, Sept.

8, 1916 2,000
Grant—^Towns of Muscoda and Watterstown, Jt. Dist. No. 3,

Apr. 10, 1918 2,600
Grant—^Town of North Lancaster, Dist. No. 2, June 26, 1918.. 3,500.
Grant—^Town of Paris, Jan. 10, 1917 6,000
Grant—Town of Patch Grove, Dist. No. 1, Aug. 27, 1917...... 3,009
Green—Towns of Albany and Decatur, Jt. Dist. No. 3, Feb. 8,

1917 2,000
Green and Dane—^Towns of Exeter and Montrose, village of

Belleville, Jt. Dist. No. 4, May 29, 1917 25,000.
Green—^Town and village of New Glarus, Jt. Dist. No. 1, Got.'

12, 1916 6,500
Green Lake—Towns of Berlin and St. Marie, Jt. Dist. No. 4,

Mch. 9, 1917 1,842
Iowa—Town of Dodgeville, Dist. No. 8, May 2, 1918. 1.200
Iowa—^Town of Dodgeville, Dist. No. 12, Jan. 25, 1917 1,200
Iowa—Town of Mifflin,'Dist. No. 10, Apr. 4, 1917 2,000
Iowa—Town of Pulaski, Dist. No. 2, Mch. 27, 1917 2,000
Iowa—^Village of Rewey, June 14, 1918 3,000
Iron—^Towns of Carey, Montreal and village of Vaughn, Jt.

Dist. No. 1, Jan. 24, 1-917 16.000
Jackson—Town and village of Melrose, Town Free High School

Dist., Sept. 21, 1916 10.000
Jackson—Town and village of Melrose, Union High School

Dist., Oct. 24, 1917 2,500
Jefferson—Town of Waterloo, Dist. No. 1, Aug. 24, 1916 5,000
Juneau—^I'own of Necedah, Dist. No. 4, Sept. 26, 1916 1,000
Juneau—Town of Necedah, Dist. No. 13, Mch. 11, 1918 500
Kenosha and Racine—Jt. Training School for Teachers, May 2,

1918 12,000
Kenosha-—Towns of Bristol and Pleasant Prairie, Jt. Dist. No.

8, Sept. 21, 1917 600
Kenosha—Town of Pleasant Prairie, Dist. No. 3, Oct. 29, 1917 1,800
Kenosha—Towns of Randall and Salem, Jt. Dist. No. 9, May 26,

1917 8,250
Kewaunee—Towns of Casco and Pierce, Jt. Dist. No. 1, July 5,

1917 ).. 6,000
Kewaunee—Towns of Casco and Pierce, Jt. Dist. No. 1. Mch.

22, 1918 7,000
LaCrosse—Town of Hamilton and village of West Salem, Jt.

Dist. No. 6, Aug. 30, 1917 25,000
LaCrosse—Town of Holland, Dist. No. 4, Oct. 9, 1917 4,'200
LaCrosse—Town of Shelby, Dist. No. 1, Apr. 10, 1917. 160



xiv Uepobt of the AtTGRNEY-GtENERAL

LaiCrosse—Town of-Shelby, Dist. No. 1, Apr. 10, 1917 2,850
LaFayette—^Town of New Diggings, Dist. No. 1, Nov. 9, 1917.. 25,000
Jja-Fayette—^Town of Wiota, Dist, No. 9, Sept. 5, 1917 2,500
Langlade—Town of Ainsworth, Dist. No. 3, Apr. 4, 1917.... 4,500
Langlade—Town of Ainsworth, Dist. No. 6, Dec. 20, 1916 1,800
Langlade—^Town of Elton, Dist. No. 1, Oct. 6, 1917 13,000
Langlade—^Town of Elton, Dist. No. 6, Aug. 27, 1917 3,000
Langlade—^Towns of Langlade and Price, Jt. Consol. Dist. No.

1, June 22, 1918 6,600
Langlade—Town of Summit, Dist. No. 2, Jan. 25, 1'917 3,000
Langlade—Town of Summit, Dist. No. 4, Jan. 23, 1918 3,500
Langlade—^Town of Summit, Dist. No. 5, Oct. 23, 1916 1,000
Langlade—Town of Upham, Dist. No. 7, June 1, 1913 5,025
Langlade—Town of Vilas, Dist. No. 4, Dee. 14, 1917 4,500
Lincoln—Town of Harrison, Dist. No.. 2, Nov. 15, 1917 1,000
Lincoln—Town of Harrison, Dist. No. 3, June 19, 1917 3,500
Lincoln—^Town of King, Dist. No. 2, Aug. 10, 1916 1,600
Lincoln—^Town of Sohley, Dist. No. 4, Dec. 13, 1917 3,600
Lincoln—Town of Schley, Dist. No. 8, June 22, 1918 2,000
Marathon—Towns of Bern and Johnson, Jt. Dist. No. 3, Jan.

10, 1918 1,500
Marathon—Town of Eau Pleine, Dist. No. 6, Mch. 20, 1918 2,000
Marathon—^Town of Frankfort, Dist. No. 6, June 12, 1918 2,500
Marathon—Town of Halsey, Dist. No. 1, Sept. 18, 1917 2,000
Marathon—Town of Knowlton, iDist. No. 1, Nov. 19, 1917 7,500
Marathon—Town of Kronenwetter, Dist. No. 3, Aug. 28, 1917 6,700
Marathon—^Town of Kronenwetter, Dist. No. 4, Sept. 14, 1917 2,500
Marathon—Town of Maine, Dist. NoT 4, Aug. 15, 1916 4,000
Marathon—^Town of Maine, Dist. No. .4, Feb. 1, 1917 1,000
Marathon—^Town of Maine, Dist. No. 6, Sept. 1, 1916 2,000
Marathon—Town of Maine, Ddst. No. 7, Mch. 28, 1918 2,500
Marathon and Shawano—Towns of Norrie and Bimamwood,

village of Eland, Jt. Dist. No. 6, July 6, 1315 10,000
Marathon and Shawano—Towns of Norrie and Bimamwood,

villag© of Eland, Jt. Dist. No. 6, May 21, 1918 2,518
Marathon—Town of Plover, Dist. No. 5, Jan. 3, 1917 1,100
Marathon—^Town of Ringle, Dist. No. 1, Sept. 1, 1916 2,500
Marathon—Town of Texas, Dist. No. 8, Mch. 26, 1917 2,600
Marinette—Towns of Beaver and Pound, Jt. Dist. No. 3, Oct.

17, 1916 1,500
Marinette—^Towns of Beaver and Pound, Jt. Dist. No. 3, Aug.

27, 1917 ! 750
Marinette—Town of Beaver, Dist. No. 9, Feb. 27, 1917 1,700
Marinette—^Village of Crivitz, town of Stephenson, Jt. Dist. No.

1, Mch. 11, 1918. 15,000
Marinette—Town of Drover, Dist. No. 5, Dec. 18, 1916 2,000
Marinette—Town of Lake, Dist. No. 1, Aug. 4, 1916 3,000
Marinette—Town of Porterfleld, Dist. No. 21, Dec. 13, 1917 2,000
Marinette—Town of Pound, Dist. No. 2, Sept. 21, 1917 2,000
Marinette—Town of Pound, Dist. No. 11, Nov. 15, 1917 2,000
Milwaukee—Town of Dranville, Dist. No. 5, July 18, 1916 5,000
Milwaukee—'Town of Dranville, Dist. No. 15, June 17, 1918 7,500
Milwaukee—Town of Greenfield, Dist. No. 2, Aug. 28, 1916 4,000
Milwaukee—^Town of Greenfield, Dist. No. 8, Dec. 8, 1916 1,000
Milwaukee—^Town of Lake, Dist. No. 5, June 8, 1917 . 9,000
Milwaukee—Town of Lake, Dist. No. 8, Mch. 25, 1918 3,440
M^waukee—^Town of Lake, Dist. No. 9, Sept. 21, 1917 15,000
Milwaukee—Town of Wauwatosa, Dist. No. 7, Jan. 2, 1917.... 20,000
Milwaukee—^Village of Whitefish Bay, Dist. No. 1, June 21,1918 23,000



~ionroe-'.fo,vns of Byron <HHl ScoLt, Jt. Dist. No. 7, 1\._ug. 10, 
1916 ......................................... . 

i\1onroe-To,,·n of Byron, Dlst. No, 8, June 2G, tf.117. 
i1onl'oe--To,vn,of Jefferson, Dist No. 1, Dec. 18, 191(L., 
Oconto--'l'o,vn of Abran1s, 'Oist. No. 7, Apr. ·27, 191'!,, ..•. , ... 
Oconto-To,vns of Bngley an.d ;\Yaple Valley, Jt Dii,l, No. 3, 

Apr, 19, 1917 ........ , .......................... , , .. . 
Oconto--Town of J3razea1.11 Dist. No. 6, July l8, 1916.,., •... ,. 
Oconto--Towns of Glllott and ::iiapte ·valley, Jt. Dlst. No, 11, 

Dec 13, 1917 ............ , ...... · .... ,, .......... , .. , .. 
Oconto·-'l~own of Howe, Dist. No .. 2, :i.\'lay 2, 1917 ... ,, ... , .. . 
Ocouto~o,vn of Oconto Falls, Dist. No. 5, t'>Tay 3, 1917 ..... . 
Oconto-'l'o,vn of Oconto Falls, Dist~ No. 7, Aug. 21, 191 '1 • •.. 
Oeonto--'l'own of To,vnsend, Dist. No. 1, Jniy 16, 1917 ....... , 
Oeonto-Town of Underhill, Dlst. No, 5, :\lay 26, 191'7 ..... , .. 
Ocont~'l'own of \Vheeler, l)ist. No. Z, :Heh. JO, 19l 7 ....... . 
Oneida--To-wn o( Ca.ssian, 'Dist. No. 2, Ax1g. 27, 1917 .. , .. , . , , . 
One.ida-'l'own of Schoepke, Plsl. Nn, 2, Ang, J 5, 1116. 
Oneida-To,vn of \Voodboro, Dist. No. 1, Sept. 17, 1911,., .. , 
Outaga1nie--'I'o,vn of ,Black Ct"eelc, Dist. No, 3, i\Ich, 26, 191'[ 
Outagan1i~Town of ,Black Creek, Dist. No. 5, Jan. 26, 1918 .. 
Outagamie--'l'own of. 'Dale, Dist. No. 4, Oet. 11, 1917 ........ . 
Outagamie and \Vaupaca-'l'owns of Dal(} 8-nd Caledonia, Jt. 

Dist. No, 6, 'Aug. 27, 1917 .... , , .. , . , .. 
Outagan1le-Town of Grand {~hute, Dist. No. 8, Sopt.' 27, 1916 
Outaga1nie--•ro,vns of Grand ClH1te and Greenville, JL Dlst 

No. 13, June 18, 1918 ...... , ........... , . , ... , . , .... , . 
Outagan1ie--To,vns of Oneida, Osborn, Sey,m(iur, Jt. ·Dist No. 

3, NoY. 11, 1916 .. , , , , .. , , ........ , ... , .... , .. .. 
Outagan1ie .. ·Jf'i:rwn of Osborn, .Dlst. No. 1, Oct, 28, 1916 .. . 
Pieree------Village of ,Bay City, towns of HarUand and Isabelle, 

Jt. Dist. No. 1, Feb. ·8, l!llS .............. ,, ....... , .. 
Polk and St. -Crol:x-To,vns o( Alden, Stai1ton and Shu· Prairio, 

village of ,Stnr Prairi(l1 JL Consol. Dist. No. 1, Sept. 2&, 
1017 . .' ........................ .. 

Po1k-'l-'i:nvn of Alden, Dist. No. 2, ::\ich. 23, 1917 .. ,., ........ , 
Polk-Village Qf A1ne1·y, town o:f l,incoln, Jt. J)il'tt. No. 51 Jan. 

17, 1917 ..... ,, .................. , . , .......... , ..... . 
1;olk-'f-0wus of Ba)sa1n Lnke and Gnrfie.ld, Jl.. DisL No. l, .tlich. 

20, 1918 ........................................... .. 
Polk~Town of Ben Yer, Gist. No. 3, Sept. 27, 1916 .. , .... : ... . 
Potk~'rown of Bone Lake, l)ist. No. ,2 1 Dec. 27, 1917. 
Polk and Barron-Townf'j of Clayton at)d Turtle Lake, Jt. Dist. 

No. 1, Oct. 4, 1916 .................................. . 
PolJ;t--Tov:n of Eureka, Dist. No. 3, Nov, l3, 1917 .... ,,. 
Polk-To,vn of Eureka, Dis,t. No. 7, July 161 1917 ...... , .... . 
Po!k-···'I'ovrns, of Apple River, Georgetown and Johnsto\vn, JL 

Dist .No. 1, Jnly 24, 191§ .... , ... , , ... , ..... , , , .. , .. . 
Polk-Town of Georgetown, Dist. No. 2, Alli'. 4, 1917 ... , ... . 
Polk-'l'own of Georgeto,vn, D·ist. No, 4, June 14, 1917 ..... , .. 
Polk-'l'own of Laketown, ·Dist. No. 4, Jan, 1.9, 1017 ....... , .. 
l'olk-.. ·Tov.·n of Lincoln, D1st. No. 2, Jone 14, 1917 ......... , 
Polk .. -To·wn or Lincoln, Dist. No. 4, Jan. 26, J,918 .. , .... , ••. ,, 
Polk-Towtl of I..oraine, Dist. No. ,), Sept. l21, 1916 ... ,, ..... . 
Polk~--'l'own of I .. orai11e, Dist. No. 6, ?'fov. 14, 1916.,., ...... . 
Polk-To,vn of Luck, Dist. No, 5, Dee .. 27, 1917 ..... ,',, ..... , 
Polk-'rowu of ::\lcI(il1ley, 1}ist. No. 7, Ang. 7, 1916 ......... . 
Polk-'rown of Os-ccolt\, Dist. No, 1, Sept. 14, 1D17 ...• _, ..... . 
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Polk-Village of Osceola, Dist. No. ·.2-, 8etJL 1, 1816.,, •......•• 
PoHt··-'l'own of St. Croix Falls, Dist. No. ·2, Aug. ,27, 1917, ... ,, 
Polk--To,vn or \Vest ·s,vetlen, Dist. ~o. 2, Oct. 25, 1916., ... . 
Portage and \\food-···!rowns of {:arson and ,Sherry, Jt. Dist. Nos. 

2 and 6, .Sept. -21, 19liL .............••...... , •....•... 
Portage and \Vood-To,Yl1s oi Eau Pleino and Jl.1illadore, .Tt. 

mat. No. 5, Aug. 4, 1916 ............................ .. 
Portage and Wood--'J'owns of 1-:.:an Pleine and tiHHadore, Jt. 

1DJst. No. 5, Feb. 14, 1917 ......... , .•....... ,·,., ... . 
Portage-To,vn of Stockton, Dist. No. 11, NoY. 21, 1g16 ....•• 
Prlec and Rusk--·To"\\'11$ of Georg'"etown, l(cnnan, HawkJns and 

Lawrence, Union Free High School nisL, Aug. 31, 1916 
Prlco---'l'O\vns of Goorgeto,vn and l{ennnn, village of •I{ennall, 

Consol. D1st. No. 3, SeJlt. 5, 1917 ... , .. , ....... ,, .. ,, .. 
Pric~'11own of l<,nox. Dist. No. 2, .Sept. 8, 1917 ............. . 
P1·ice--Towns of I{nox and Prentice, Jt. Dist. No. 2, July 19, 

1917 , , , , ......... ·,.,,., .... , ........ ," · · · · · · · · • · .. 
Priee--Tov:n of Lak1;1 Dist. No. 3, June 18, 1918 •.•.....••• , 
·Price-'rown of Lake. Dist. No. ·8, Sept. 17, 1917 ......... ,,, 
Pric~lty of Park Falls, Dist. No. 2, Aug. 14, 1916 ..... , .. ,. 
Prlco--ViHage of Prentice, :D~eb, 13, 1917 ...... , ..• , ....... ,., 
Racine.and Kenosha·-Jt. Tralnh1g School for Teachers, May 2, 

1918 ............. : . , .............. ., ............... . 
lUchland~Towns of Akan and Richwood, ·Dlst. No. 7, Aug, 30, 

1910 •...... , . •.• .... , .•...... , ...... ,, .... , .• : . ... , , .. 
R.icltland-Town of Eagle, Dist. No. 5, l\Iay 126, 1917 ..•.• ,,, .. 
Rich1and··-Town of Henrietta, Dist. No. 3, Sept. 26, 1916., •• ,. 
Hichland-To,vn of Henrietta, Dist. No. 4, Nov. 9, 1916 ....... , 
Richlal1d·-Towus of Ithaca and Richland, Jt. Dist. No. 5, Aug. 

28, 1916 ......................................... ., .. 
R·ichland-Towns o( Ithaca and WiHow, Jt. 'Dist. No. ~1 Jai1, 

5, 1'917 ,' ............... ,,,., .... ,,, •........ ,,, .. , .. . 
Richland-To,vns of Rockbridge ancl ,v111ow. Jt. Dist. No, 6, 

,\ug. 14, 1916 .•.. , .......• , , , ....... , .. , ........ · •.... 
Richland-Town or Sylvan, DisL No. 6, 1F'cb. 19, 1917 .•..... , 
Rock-'.rov.·ns of Centev and Janesville, Jt. Dist. No, 2, Dec: . 

. 27, 1916 ...................... , , ..... , ............. .. 
Roek-Town of Harmony, ·Dist. No. 2, Oct. 17, 1916., ... ~- .. , 
Rock-'.f'OJ.Yn of Har1nony, Dist. No. 81 Doc. 3, 19-17 ......... . 
Rock-Town of Union, Dh;t. No. 3, July 11, lill6 ...... , ....... . 
Rook···· .. 'l'own of Union, Dist. No. 9. Nov, 21, 1916 ... ,,.,, •.•. ,, 
Rusk--'l'o,vn of Atlanta, Dist. No, 5, F'eb. 1·, 1918 .... ,,,, ..... 
Rusk-·-Towns of ·Rl,;- Bend and .Stubbs, Jt. Dist. :No. 8, June 1, 

11ll8 ................... : • ............................. 
Ruak-To,..,·n of Grant, Dh,L No. 3, Oct. 5, 1016 ..... 1•• •••••••• 
Rusk-To"·n of Grant, Dist. No. 5, July 31, 1917,, .....•...•. 
Rusk-Town of Grow, Dist. No. -3, Aug, 28, 1.916, • , ...•. : .•.. , 
Rusk-Town of Gro,v, D!sL No.· 3, ..,\pr, '9, 1918 ...• ,, •• , .... _ ..• 
Rusk and PrJce-To,v11s or Hawklns, Lawrence, Georgetown and 

Kennan, tJnlon Free H1gh School, Aug, 31, 191,6.,, .... , 
Rusk-Town of Hubbard, Dist. No. 5, Apr. 1, 1918 ..... , ... , .. 
Rusk--O'own or Lawrence, D!sL No. l, Nov. ,21, 1917 ..... , •... 
Rusk~-To,vn of 1\-Iarshall, Dist, No. 6, Jan. 22, 1917 ....... , .. , 
Ru$k.....,...Town of 11urry, Dis:t. No. 12, Aug. 29, 1917 ... ,, .......•• 
Rusk-'l'o¥.'1l of Thornapple, ,Dist.· No. 9, Jan. 16, 191& .......•• 
Itusk-Town of TJ't1e, DJ st. No. 4, Sept . ..29, 1916, , ... , ..... , ...• 
St. Crolx-To¥.·n and cHy of Hudson, ,Jt, Dist. No. 1, Oct. 11, 

1917 , , ......... , ........ , ..... , ............... , , .... .. 
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St. Croix and Polk-Tov.'us of Stanton, .Star Prairie, vlllage. of 
Star Prairie, town of Alden; Jt. Consol. Dist. No, 1, Sei,t. 
.25, 1917 .. , ........... , .... , ..............•....•.... , .. 

Sauk-''l'o,vns of Baraboo nnd Fairfield, Jt. Dist. No. 7, Aug, 18, 
1916 ...................... ·, ............... · ........ .. 

Sawyer-T.rown of -Bass I.,ake, I)ist, No. 1, ,Sept 24, 1917 ... , ... . 
Sa,vyer-'l~own of DraJt<ir, .Dist. No. 1, Apr. ,1'9, 1917 .......•... 
Sawyer-Town of Edge"'ater, Dist.. No, ,2, June 21, l'SlS., .... ,, 
Sar,vyer--'l'ov;n of Lenroot, Dist No. 5, Apr, 1•8, 1,918 ......... . 
8rtWYOl'----fl'o\VU. of !Sand h"lkC, Dist. No. 7, Sept. 16, 1917.,., .. . 
Sha,vano-To1,1,,ns of Almon, Ba1·telme, I\lorrls and Seneca, Jt. 

I)lst. No. 5, Jan. 10, 1917 ....... , .... :····: .... , ...... . 
Shawan'.o and .:',1arathon--Tovri1 of B1t·nan1wood, ·village of F,la11d 

and. to\vn of Norrie, JL Dist. No, 6, July 6, 1916 ... , ..... 
Shin,·ano and 1\-Iarathon-Jl'O'\Vll of Dirna1n,vood, village of lf.lland 

and to,vn of Norri<\ JL Dist. No. 6, 1\fay ·21, 1!11:8.,, .. , .. 
Sha,vnno~Villa;Je of Bonduel, town of IIartlaud, Jt. ,Dist. No. 

l, SeJ:}L 141 1917 ......... , ..... , ... ,, •... , .... , ....... . 
Slrn.\\'ano-'l'ovn1 of ·Fairbanks, village of Tiger town, Union Free 

I-Iigh School Dist. ,No. l, Nov. 10, 1917 •... ,, ...... ,, ... . 
Sha.wano-'l'o,vn of Pella, Dist. No. 3, l\-fch.. 26, 1918 .. ,., ....•. 
Sheboygan-Village of. Glenbeulah, to"'n of Greenbush, JL ·Dist. 

No. 7, Dec. 29, 1916 ...........• : . .......•.. . : . .. , . , .... 
'l'aylor-'J;'o,vn and city of- l\1edford, .TL, .Dist. No. 1, Jan .. 3, 1917 
Taylor-To,vn of H.oosevelt, Dist. No. 7, Nov. 10, 19'16 ...•.... ,, 
'raylor-TffWH of Roosevelt, Dist. No. 8, •Dec. 13, 1917 ...... _ ... . 
Tre1npealea.u_:_To"•11s of Burnside and ,Chili1ney Hock, Jt. Dist. 

No, 9-, June 14, t.918., . , ..... , ........ : ....... , •... , . , .. , 
Vernon-----.Ti;iwn oC Coon, Disl. No. 6, ·Feb . .281 1'917 •.... , ...... , 
Vernon and .Cra,vford-To,vns of Franklin and Utica, JL Dlst. 

No. 1, Nov, 2, 1917 .•. , .. ,,, ....... , .... , ....... , .. , ... . 
Vernon-Jl'O'\Vll of \Vheatland, Dist. No. 5, Nov, 10, 191G .. ,,.,, 
Vilas-TO'\VH of Lincoln, Dist. No, 1, Sept. ·21, 19l6 ........... . 
Vilas-To,vn of Phelps, Dlsl. No. 1, Aug. 18, 1916 •.... ,, .... ,, 
Vilas-'I'o,vn of \Vashington, Dist . .No. 1, July '30, 1917 ....•.•. , 
\Valworth-_rl'owns of Darien and >Sharon, Jt. 'Dist. No. 10, .Sept. 

13, 1916 ................. , ., ........................ , . : 
'\Valworth-'l'owns of Lhu1 and \VaJworth, .Tt. Dist. Nos. 3 and-

11, Jnne 25, 1918 ....... , •... ,, ....• , .. , ..... , .. ,., .. ,, 
\YashlJurn~owns ot Tiarrouett, .Basha\\', Deavor Brook, vHlage 

of .Shell Lake, Jt. Dist. No. 1, Nov. 3, 1916 ... , ......•.. , 
\VnslllJurti---..!rown of Ba!':s I,:tl,e, Dist. No. ,Z, Feb. 13, 1017 ..... 
"\Vasllburn-'ro,vns of Beaver ,Brook, Long l,akC and i\tadge, 

Jt. ·Dist. No. 5, Jan. 1,1, 1918 .... , ........ : .... , ....•....• 
"\'lashburn_ and Barrou~Towris of •Long Lake antl Oak Grove, Jt. 

D1!3t. No. 7, Aug. 27, 1917 .. ,, ..••... ,, ....... ,, .... , .•. 
\Vaukesha-To,vn of Delafield, Dist. No. 6, ,Dec. 8, 1916 ... , . , , , 
\Vaukesha-Town ot l\fukwonago, Dist. No. 5, J.f'eb. 'l, 1918,, .... 
\Vaukesha-To"'H of Pewaukee, Jt. .Dist. !'lo, 1, Aug, 15, 1916 .. 
\Vauparo and .Outaga1uie-Towns of Caledonia and J)alc, Jt. 

,nlst. No. 6, Aug. 27, l917, .. , .... ,., ........ , ..... , .. , .. 
Waupaca----.City -Of CHnton'r'ille, l)ist. No, 1, F~b. 13, 1918 ... , .. 
\Vaupaca--Towu and yj)lage of Fre1nont, Jt. Dist .. No. 3, Oct. 7, 

1916 ................................................ . 
\Vaupuca~-To,vns of ·Harrison and Iola, Jt. Dist. No. 1, Jan. 11, 

1917 ................................................ . 
\Vaupaea--'l'o,vns of .La.rrabee and lfatteson, Jt. Dist, No. 1, 

Aug. 1, 1'916.; .. , .•.. ,,,.,,, ....•.. ,, .... , •. ,., ..•• , ... 

b~.A. G. 
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\Vaupaca-'town of Lebanon, DlsL No, 1, ,July 30, 1917 ....... . 
\Vaupaca----Jl'own of Lebanon, Djst. No. 6, OiclL fl, 1917,, ..... . 
Waupaea-tfown5 of Lind, \Vnupaca and "\Veyau.wega, Jt. Dist. 

No. 1, l\Iay 29, 1917 ... , .... , .. , .......•. 
Waupaca-Town of Little \Volf, village of 1\Iaua,va, Jt, Free 

High School Dist., July 6, 1916 ... , .............. ,, ... . 
\Vaupaca-.Willago of Ogdensbul'g, tff\\'11 of St. La'wrence, Jt. 

D1sL No. 1, •Sept, 13, 1016 ......•..... , .... , ....... ,, .. . 
Waushara-Tovn1 of Aurora, Dist. No. 5, Apr, 10, 1918 .. ,, ... . 
\Vaushara-'l'own oi Deerfield, 1)lst. No. l, Aug, ·30, 1917, ..... . 
,vaushara-•rown of l\tnrlon, Dist. No. 7, Jan. ·20, 1917 ...... , .. 
\Vood-To,vn or Gl'and Rapids1 Dist. No. 2, itch. 6, 1917 .... ,,. 
\Vood and Portage-Towns or l!Ullatlore antl Eau l)leine, Jt. 

bist. No. 5, Aug. 4, l'i'.116 ...... ,, ••.........•.. , ••...... 
·\Vood and Portage-To\vns of ::\.fill.adore and Eait Pleine, Jt. 

Dist, No, 5, tli'eb. 14, 1917 ......... ,, ... , ..... , ... , ..... . 
\Vood-To,vn of Roel.;, Dist No. 2, Dec. 18, 1916 .. , ... ,,, ... ,. 
,vood aud Portage---To\YUS of Sherry and Carson, JL Dlst. Nos, 

2 and 0, Sept. 21, 1916 ................................ . 
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CASES DISPOSED' 0]' AND l'E.NDING 

CIVIL, CASI!JS Dl'SPOSIDD OF lN UNITIDD .STA'rms SCPR1~1iE COURT 

Nortlnyestern l\Intual Life Insurance Co. v. State, 163 \Vis. ·84, 
Action begun in supreme court to recover license fees paid in 101,2 

and r913 ($987,836.45), interesL and costs, and to test constltutlonality 
of Ja1N hnposlng license foe taxes on tlo1ucstic level p1·cn1iun1 life con1-
paniei>. After decision of tllo supreme court sustaining den1urrer to 
01·iglnal co1uplaint plaintHf anicnded, and de,nurrer to amended eou'!~ 
plaint suslainef1 j\1dgn1ent entered disn1isslng con1µtaint 'Nilhout costs. 
}lotion !Or rehearing deniod. \Vrlt of error suect out of the SUllreme 
court of the United States to review the decision of the supreme court 
of the state. Affirn1ed. 

Stato ex rel. Sally 1Io,on Co. v. Tax Connnission, 166 '\Yis. 2S7. 
Certiol'ari 1n circutt court of Dane county to revie\v the action of 

the tax co1nn1ission assessing an incoine tax based on dividends 1·e
celved after the Incoine Tax Act was passed, but ·which were paid out 
of sul'ptus existing 1,rior to that time. Fron1 a judgment of the clr* 
euit cout·t holding such dividends exe1npt from the Income 'l'ax La,v 
the defendant appealed. .Judgn1ent 1·eversed. Ji!otion for rehenrtng was 
de.oJecL The l'elator sued out a writ of error in the Untted States 
supreme court. '\Vrit dismissed upon stipulation. 

CIVIL CASE,S DJSPOSIDD OF I,N UNI'J1ED S'l'ATES CIRCUIT COURT 
OF kPPEALS 

In re Valeoia Condensed '.'.\filk Co. a1Hl 11~ootviJle Condensed i\liU( Co. 
?,Iyrlahrl v. ,var11er, 240 Fed. 310. 

Action in circuit coul't of appeals to rev1evr and revise an order o[ 
tbe district court of U1e United States for the ·western district of "\Vls· 
consln. Said order adjiJdged 1\Iyrland in conten1pt of coui't for re~ 
fusing to produce !neon1e tax rel)orts in his custody as sccretal'y of the 
\Vh;consin tax con1n1ission. Conten1pt order reversed. Hold that sec, 
1087111.~24 torb1ds production of such reports except before other bod1es 
or in other proceedings relating to the assessn1ent of the tax. 

CIY·I•L ·OASES DISPOS-IDD .CRF IN UNITIDD ~i'ATIDS DI.STRICT 
COUR'l'S 

·Tho Farrncrs' Loan & Trust .Co. v. City of Racine, Racine ,vater Com· 
pany, and Railroad ·Conunisslon . 

. Action brought in the United Stales district cou1't for tho eastcwn dis
trict or 'IVisconsin by the trustee for the bondholders of the Racine 
\Yater Con1pany, c!1.allenging the attetnpt of the city of Racine to acquire 
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the ,vater plant of lhe Racine ,vater Co1npany. '.rhe challenge is based 
upon the clain1 thal tho statutes of the state of ,visconsin llnder which 
these proceedings "'ere instituted arc unconstitutional and void. In
junction pern1ancntly restraining further proceedings to acquire the 
plant ,vas asked. Case heard before Judge Anderson, sitting for Judge 
Geiger. A·fter the trial of the case had been con1pleted, the trial court 
indicated that he ,vas about to deny the relief sought and clls1niss the 
co1nplaint on the n1erits. '!'hereupon, the plaintiff moved for leave to 
dismiss without prejudice, and Miis n1otion was granted. 

Insurance Trust Co. ct al. Y. Halford Erickson et al. 
1Snit brought in the United States district court for the "'estern dis· 

trlct of \YisConsin to detennine the constitutionality of the so-called 
"Blue Sky La\\'," regulating the sale- of securities. Dismissed. 

Sen1et-S_olvay Co. v. ,City of iliilwaukee. 
Suit brought in United 1States district court for the eastern district of 

\Visconsin to recover alleged illegal incon1e tax and t()st the validity 
of income tax assess1nent of foreign cor})oratlon. This dopart1nent acted 
as of counsel for defendant. Dcn1nrrers Interposed by defendants SUS· 
tained. Case dlsn1issod. 

CI\rJL CASES DISPOSIDD OF LN \VISCONSIN SUPil!El\lE COURT 

Wisconsin Association of iliaster Dakers v. George J. \Veigle, Dairy and 
li"'ood Con1n1issioner, 1G7 \Vis. 569. · 

Original proceeding in the supre1ne court of the·state to co1npel the 
dairy and food comn1issioner to issue licenses for bakers under tho 
pi·ovision of sec. 1410(1-6 without the payinent of the license fee pro· 
vlded. The ·court held that part of the Ia,v fixing the license fee un· 
constitutional and granted the writ of n1andann1s. 

State v. Lange Canning Co., 164 "\Vis. 2-28. 
'Phis action was originally instituted by the state for forfeiture .for 

violation of the "\Yomen's !{ours of Lalior Law. The Ia,v \\'as held In· 
valicl in Uie lo,ver court, and on appeal the la,v ,vas sustained. On 1no
tion for rehearing 1nodtfied and affirmed. 

C. &·N. \Y. Ry. Co. v. R.R. Co1nn1ission, 167 \Vis. 185. 
An action to review. an order of the connnlssion providing for a 

separation of grades in ·iliilwau'kee county. Order of co1nn1lssion sus
tained. 

In re Petition of "\Vausau Inveshnent Co. and others for an order re· 
quiring the state to pay for tax certificat1::s held by then1 against 
lands in the so-called forestry reserve, in connection "'1th the so· 
called Forestry cases, 16:l ,vis. 283. 

After the legislature made provision therefor and upon report of 
the referee, the court disposed of all the claims. 

State ex rel. "\Vlsconsin Trust Co. v. Widule, 164 1,v1s. 56. 
,Certiorari in circuit court of ,i\IiJ-waukee county to set aside "the tax 

assessed on incon1e received by plaintiff as trustee fro1n sources wlth· 
out the state·ancl paid to a 1101,residont cestni que trnst. From a judg
ment affirming the tax the plaintiff appealed. Affirmed. 

Chippev,ra & Flan1bcau I1111noven1ent Co. v. Railroad .Commission, 164 
i\Vis. 105. . 

'l'his action was brought to test the validity of the com1nission's orde-r 
fhr;ing certain \\'ater levels, and also to test the power of the commission 
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over \Vlsconsin waters. 1i~ront a judg1nent affinning the order and sus
taining the authority of the connnission the plalntlff appealed. Affirmed. 

State ex rel. Baker v, Haugen, 16·1 \Vis. 443. 
Ccr,t1orarl in thp circuit conrt of SL Croix county to test the decision 

of the tax con1mission li'Qlu1.llr.ing assessed ,•aluaUous of the taxing dis~ 
trlcts of said county, Judg1ncnt ,,;as entered sustainilig the jurisdiction 
of the con1miss~on, and on appea 1 the j\1dgn1ent 1Yas afflnned: 

State ex rel. l\lolst v. Donald, 164 \Vis. 54-5, 
,Manda1n11s in the sUt}rtnno court to con1:vol the secretary of state to 

fssue to the relator a certificate of election as clr-cuit judge, branch No. 
6, r..Uhvaukee eo11nty. Respondent's ntoUon lo quash the alternative 
w1·it was gran~ed. 

Bohemian i\Intnal I~oan &. Building Association v. I<uott, Commissioner 
or Banklllg, 164 ,vis. 581. 

Action i'n ,Dane county circnit court to enjoin the defendant from 
taklng t,osse.ssion -0f plaintiff's affairs an(l winding up its bnsinesa. ll 
Involved the construction of the statute requirjug such associations to 
1naintal.11 resorYe funds. Dennn-rer to complain was sttstaino(l and on 
appeal to the suprerne court the order was affinned. 

State ex rel. Owuu v. \Visconsh1 and i\Ilntu:sota Light & Power Co., 166 
\Vis. 4-3-0. 

:i1andamus in circuit court for Dane county to compel the <1efendant 
to con1ply "'ith an Ol'der of the railroad comtnission fixing water le.vols 
and rogulatlng flow at Long .L.'\ke, vthich ordor ,vns niade under author~ 
Hy grflnted by ch. 755, laws of 101-&. The c_lrcuit court Jield tht:l 01·der 
va:Itd and entered judgment roquiring conttJliance therewith. Defend
ant appealed. Said chapter was held unconRtituUonal as do11ying - the 
equnl protection of tho la,v to the defendant. 

Culliton v, Bentley, 165 Wis. 2&2. 
Action bronght by a taxpayer tn the sut)eriOJ' court for Douglas 

county to prevent a •reassessn1ont of the town of Sun1mit which had 
been oritere•l by the ta."" comu1ission. Order entered overruling a de
n1urrer to the complaint and continuillg the ternporary Injunction. On 
appeal to the supren1e court the order w·as rl~versed and the actlon re-
f~:n;~~~P~/!~Y d:;J

1
~;;:;t~n~ sustain the deinurror and deny1 tlle niotlon 

Bradley Co. v. Roclt FaHs, 166 \\rls. 9 . 
. A.cUon in circuit court for I,incoln county to recover real estate tnxes 

pal(1 under protest. Fro111 a Jtulgtnent for the plaintiff the dofendant 
_uppeale:1, Afflrn1ed. 

Stab) ex rel. Pfister v. \-Vidnlo, 166 \Vis, 48. 
Certiorari in circuit court for Milwaukee county to set asi<le assess

trien1s of income upon tho ground that cortain corporation diVldends 
were distribution of eanitaL Judgment went tor plaintiff. Upon ap~ 
penl it ¥:as held that ordinary dividends of ~ going corporation a1·e 
eoncluslvely l)l'C~unuid to he front profits anU. are taxable as iuconte to 
stockholders. 

State ex rel. Nunnernacher v. \Vidule, 166 WiR. {i5. 
'l'bis fl:(!tion is in every way like the Pfister caso, 
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State ex rel. J-Iickox v. ,vhlulc, 166 Wis. 113. 
Certiorari to test validity of incon1e tax based upon the earnings of 

a trust created in favor of tlio widO"' of San1uel A. Field. Judgn1ent 
"'as entered _in the Jlihvankee circuit court set ling aside the assess· 
ment. Such incon1e has been held not assessable' to ·beneficiary in 
State ex rel. J[empsniith v. 1Vidule, 161 ,vis. 389. On appeal to the 
supreme court the judgn1ent ,vas reversed and the inco1ne held subject 
to. taxation. 

State ex rel. o,ven v. Rogers, 166 ,vis. 628. 
Original action of manclann1s to con1pel a to,vn clerk to insert in the 

tax roll proper iten1s for raising an instalhnent due upon a loan n1ade 
front the state trust funds. Peremptory writ issued. 

Estate of Carter: State v. Carter, 167 "\Vis. 89. 
The state and ,vinnebago county appealed from the order of the 

county court fixing the inheritance taxes due upon the transfer of said 
estate. The circuit court affirn1cd the action of the county court and 
upon appeal from the judginent of the circuit court it was affirn1ed 
under the rule by aii evenly divided court. 

l'\.'Ienasha ,voode1nvare Co. v. Railroacl. Co1nmission. 
\Visconsin and Northet·n Railroad Co. v. Railroad Conunfssion, 167 

"\Vis. 19. 
Action brought to set aside an order of the railroad co1n1nission 

authorizing the Chicago & North "\Vestern Railway Con1pany to con
struct a spur track. The order -..vas affinned by the circuit court of 
Dane county, and on appeal the judgment -.,yas affirn1cd by the ,supre1ne 
court. 

Noi-tlnveslern :i\Iutual Life Insurance Co. v. State (second suit). 
Original action in the suprcn1e court, sin1ilar to the action of the 

sa1ne title, s11pra, brought to recover license fees paid in 1'914 and 
1915, an1ounting to $1,089,778.41 and interest. ProcC'edings in lhis 
action -..vere by n1utual consent held in abeyance pending the decision 
oe the supreme court of the United Stat~S in the first action. Dis-

1 n1issed by stipulation. 
A third shnilar suit ·was brought -for taxes paid subsequent to 1915. 

San1e stipulation as in the second suit. 

State_ ex rel. Attorney General v. John Stevenson ct al., men1bers of 
the County Board of Supervisors of Columbia county and the 
County ,Clerk, 164 \Vis. 569. 

A mandatnus action started by the attorney general to scci1re a "'rlt 
of 1nanda1nus, to cop1pel the county board of supervisors of Columbia 
county to appropriate or raise one-sixth of the cost of a proposed bridge 
across t11e ,vtsconsin river, connecting the village of Prairie du .Sac, 
in Sauk county, and the to-..vn of ,vest Point, in Cohnnbla county. The 
lo-..ver court decided against the plaintiff and refused to issue the ,vrit. 
An appeal was talcen to the supren1e court, an(l the order appealed from 
-..vas reversed and the cause ren1anded to the circuit court, with direc
tions that a pereinptory -..vrit of manda111us is·sue con1manding the 
county clerk and the county board of supervisors of Cohunbia count)' 
to proceed as required by Ia-..v to appropriate the an1ount certified to 
tho county clerk by the state higlnvay con1n1ission as the a1nount which 
Columbia county is to pay as its proportionate share of the cost of 
the bridge, purs11a11t to the provisions Of s~c: 13·21(t, 
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Stale ex rel. Owen v. Scholten, 165 \V1s, 88. 
Action to enjojn defendant fron1 n,aintaining a saloon in the vi1Iage 

of No:r,valk, because no valid licouse v:ns lsstied to him, the village 
ha\'lng exceeded the ratio under the Baker Law after ha-ving been dry 
tor one year, the village council going on the theory tilat they ,could 
grant as 1na11y licenses as they had l)revious to the time ,vhen the 
village was dry. Action tried in the circuit coutt and declslo11 rend
ered in favor of plaintiff. On a}JIJeal to the supreme court, the judg-
ment of the lowet· cotH't was affirn1ed, · 

State ex rel. o,ven v. :.\icintosh, 165 1Vis, 596. 
Action \Yas bi·ought on behalf of the state by the attorney general to 

onjoJn the defendants front selling intoxicating liquors on certain pre1n~ 
ises in lhe city of Bayfield. Issue arose on the deinurrer to the 001n, 
plaint. The lower court overruled the demurrer and on appeal to the 
supren1e,conrt tho order ,vns affirmed. 

State ex ret ;\lclCay v. Randall, 166 "\Vis. 5'73, 
Action in the circuit court for Douglas county under see. 3180a, to 

nl:n:,te as a noisnnco defendant's ,rholt:sale liquor business in the village 
of Oliver, Douglas coouty. It a11pears that the village of Oliver \\/'as in
·corporated out of a town which constituted dry territory, The village 
uuthoriUes granted a liquor licouse in sllid village, and it \\'9.s conw 
tended by plaintiff that under the excise ht\Vs thJs was unlav .. rul. The 
<1neslion arose on tho demurrer to the coinplaint. 11'he court overruled 
the den1urror. On appeal to the supreme court, the order overrultng 
tho dctnurrer was nfflrtned. 

State ex rel. School I)istl'lct No. s, To,vn of \\lauwatosa v. Ca1·;v. State 
SuJ)erintendont, 166 \Vis. 103. , 

A wr!t or ccrtioral'i fro1n the circuit court of l\iilwaul{ee county W;\S 
dltected to the state superintendent to test the valhlity of an order 
made by him condemning the buildings in School ·n1striet Nn. 8 and 
orderJng the erection of n new one in said distrlct. U1)011 trial, jndg· 
tnont ,vas entered vacating such decision of t118 state .superJntendent, 
fron1 ,vhic·h judg1nent an appeal ,vas taken to tho supreme conrt. The 
jndginent of the circuit court was alfirmed. 

Staie Board of Control v, ICnoll: 'Guardianship of Henry l(noll and 
il\larie I<non, i1i11ors, 167 lVJs, 461. 

'l'hese children wore comrnitted to the state pnbHe school on the 
ground that their father hnd abandoned them and their mother was 
not a flt and proper tierson to have their care, custody, nnd control. 
Potition by the ruothcr to t.he county court of ,valwortl1 county asking 
that she ·be ar,poiiltcd guardian of her children and that the Cal'e and 
custody be entrusted to her. County court decided ft had no jut'iS· 
diction, A)ll)eal \\'as taken to the circuit court, in ¥.'llich the order of 
the county court ,vas 11eVfH'sed, on appeal to the supreme court ,by 
the state board of control, the order of' the circuit court v:as in pa1·t 
confirmed, and it was £1ecided that the county CO\lrt hnd jurisdiction, 
and the n1attor ,vas rcn1anded to the county court for further proceedf 
Iug0, Further proceedings ,vcre had in the county court before Judge 
Jenks, who ,ras ('a1led in to tl'Y lhe'ease, and the custody of the minors 
\~·as given to the petitioner, she having Proved to the satisfaction of 
the court that she was able to take care of the children, and that. sl1<: 
was a prov1cn· pc1·so11 to have ehare;e of them, 
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State of \V1scons1n v. C. Rice Coat Co. et al. 
Two actions Hgainst the coal deale1·g and dock corn pa nil's ot Ashland: 

one aetlon nuder sec. 11-4'!e to reco:ver !orfoiturc for violation of tho 
antitrust statute; tlJe other in equity to dissolve. the combine because 
in restraint of trade, Tried in Ashlancl county circuit co1u·t November, 
1'917, JudgC Quinlan presiding, Judgn1~nt for defendants. 

Jerry Gardnor et al. v. Slate of \Visconsin. 
An action connnenced in the circuit co1irt of ,Sha,vano cOtinty for the 

recovery 0£ so1ne land patented by the lJnlted States to the state of 
Wisconsin. The plaJnLiffs are Indians and contend that, under the 
treaties and dealings with the federal government, they are the legal 
ownor.s' of the land in -question. On atipulatton, the caae ,vas ren1oved 
from Shawano county to Dane county. The case v.·as duly tried before 

· Judge Stevens, The court field that the title to the land ,vas in the 
state when patents were issued, and that the plaintiffs have no grounds 
for action. Judgment dismissing tho complaint was entered on De,, 
comber 1, 1916. No apl}eal has been taken, 

O. H. Han.sou ct at v. Chlcago & Lake Superior Ry. Co, et at 
Receiver V.'as appointed for the defendant company by the eireutt 

court, and a claim ,vas filed for the unr1afd taxes of said con1pany, for 
part of tuxes. due in 1915, for the taxes for -1916 and 1917. Claim waa 
allowed, and the tnxeij ,vere fully paid with interest U)) to tlle date of 
pay1nont. 

State ex l'el. Owen, Attorney General, v. :\Visconsin Pea ·Packers Asso, 
elation. 

Action· under \Vlsconsin anliti·ust statute to dissolve alleged co1nbine 
Ju restraut,of trade. Action dismissed upon stipulation. 

·rown and Village of Omro v. C. A. Clnrk, \Visconsin Highway Com~ 
. mission and \Vausau Iron Wo1'k:S. 
Action in Wlnt{ebago circuit court to restrain defendant Clark from 

Interfering ,vtU1 traffic on ten1porary bridge, Clark filed a cross-corn~ 
nlalnt alleging fraud on the part of the high way commission in ob
tai11lng contract for temporary right of \Yay o,•cr Clark's pre1nl.ses. 
On motion of tho defendant, highway conunisaion, the place of trial 
,vas changed_ to Dane county. Judgment was ·entered in favor of the 
plaintiffs as peayecl for against .Clark, and ht favor of the lligh,vay 
commiSsion against Clark, 

Joh11. ·sehaefor et al. v. Raili·oatl Co1111ulssion, 
Action in .Dane county circuit court to rovlew an order fixing tha 

·water levels of ~1uskego Lake. Trial 1'V!ts bad. Judgn1enl entered 
aflll'mtng the order of the railroad comn1lssion. 

\Vlsoonsin, Bayfield County and Town of il'tason v, ,vhHe River Lum-
1ber Co. et. al. 

Aetion in Bnyfielcl county circuit court to recover the a1nount of a 
judgn1ent obtained \lPOll a delinquent income tax that had been 
asse,ssed against the \Vhito River Lun1ber Company. Action settled 
and dlsm1ssod on paymont by defendants of $·1,596.42. 

Bayfield County v. Iron. River Lun1ber Co,, E:d,vard Hines Lumber Co, 
et al. 

Action :begun in Bayfield county circuit court l\totion made by de
fondant. Edward Hines Lumber .Company, to re1nove <.lase to federal 
court Certified c:o}:ly of record filed Jn the district coul't for the \VeSt· 
ern district of Wisconsin. On plaintiff's •:notion the cause was re· 



Sutllff v. State of \Visconsin. 
Application for nu a,\.·ard of eo111pensatlo11 against the state bccauise 

of the ~eath of applicant's husband. Corupousation "'as award{)d, 

2.Iiller v, State of '\Visconsin. 
A-pplication for nu a-ward of compensation' nga1nst the state, which 

appUcation ,vas Jater withdrawn. 

Glid{1en v. State of Wisconsin . 
• 4-ppUcation to the industrial cornmlss[on for an avr·ard of co1nrH111sa• 

tion against tho state, A,vard ,vas n111dc. 

Fr{!d Stahl \f, Joseph ICahle, County of lAncoln and State of \Viscons1n. 
This ,vas a proceeding brought 'l)y the applicant to secure con1pensa· 

tion fp.r loss of an eye. trhe applicant \\'as e1nployed by Joseph I(nhlo 
on road ,York iu Lineoiu county and clain1ed that he had sustained an 
accidental iujnl'y w·hich eaused the disability. The industrial cotnmis~ 
sion discharged the state of \Visconsin from nll HabHity. 

Homer Ramsdell V, State of \:Vlsconsin. 
Application to the industrial con1n1isston for an a,vard against the 

state on account of an injury to appJiennt alleged to have been received 
·while performiug services as an employc in the l\Iendota state hosl)ital. 
A_pplicatiou dismissed. 

Sophia Nin1nHn- v. Janesville Con1pany, '\VJscousin National Guards. 
Application to the industrial con,n1ission for comvo.nsation by ltl)Jlll~ 

cant for the death of her son, ,earl Nhu1ner, caused by alleged injuries 
received as guardsnuu1 while at Ca111p Douglas1 Wisconsii11 oh duty. 
ApplicaUon denied. · 

I 
' 
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mantled to the. st.ate court. 1'he action ·was 
se.ss-e-d against Iron Itiver .Lu1nber Con1pa11y. 
mcnt of tax. 

In re Estato of Christ L. Hagon. 

to recover income tax as· 
Action settled upon pay-

The judge of tho county courL gave notice thnt Ute estate of the cle, 
ceased might escheat to the state. Persons appeal'ed clahntug to be 
heirs or the deceased. .AL tho conclusion of the hearing to determine 
lleirshlp of said deceased the court round that said chthnants nre helra. 

Hanson Y, l(onneH nn<l Finnegan. 
This was au action brought in circuit court of .i\Iarlnette county 

charging Lhc <lofendant, /Finnegan, as deputy state fire 111nrsllal, 1vith 
mallclous prosecution and false imprisonment. 'rhe matter ,vas tried 
·1)(,rore Judge Quinlan. AL the close of tho testimony on tlte 1110Uou of 
tho defendant a verdict ,vas dirc-eted for defendants. 

Ahrahan1 :fnr Co. v. I. I{. Boo1ner and Georgo Stahl. 
Tbls was an action brought in justice court in Bro,yn county for 

replevln of furs seized -by the defendants as deputy conservation i't-ar~ 
dens. ,Pending an appeal the rnatter was dismissed Ul}Oll stipnlation 
without cOsts to either party. 

ApJ)eal of Bergman fron1 the Decision of Lhc Board of Examinel's in 
Opton1ctry. 

'l'his was an action brought in the circuit court of :.\-Iihvaukee county 
first, appealing fro1n the decision of t11e board o[ exan1iners in Opton1· 
ot.ry. The opinion of the hoard ,vas susta.ine,l by the circuit court, 
whereupon n1andamus ,vas hl'ought to co1npel the board to grant a per· 
rnit to said Bergn1an. 'l'l1e \\TH >Yns denied, 

State of \ViSconsin v. I<.ate Pier. 
'rhts was _an action brought -by tho state of \Visconsin in the circuit 

court of Oneida county to quiet title on about 3,320 acres of land pur, 
chased by the state tor Its forest reserve on ,v-h.lch lands the defendant 
llad secured tax deeds, The f£1cts in the case ,vcre the same as tn 
tho case of Btatc of lVisc1nu1in v. auaruntecd In11esl-1ncnt (Jo,, alid -..vhcn 
that caso "\\'as finally decided ,by U1e supreme court the defetidant qUit· 
clain1ott to the otale her interest in sttld land and tho state paid to her 
the an1ounl ·due on tax deeds and tax certifleates ,vhich she held. 

CIV!•L CASES DISPOSED OF BJJ:FORJEl .lNDUSTlUA•L C01lll!ISSl0N 

Vinnie R. Sutherlancl v. Board of Norrnnl School Regents. 
Applicut.ton to the industrial comn1lsson for an award against tlie 

state on account of the death of \V. J, tSuthexland, her husband, presi
tlont of the state normal sehool at Platteville, Apt)lieatlon w·as refused, 

Snydor v. State of \Viseonsin. 
An application to the 1ndustrial conuulssiou for an n,rard of com· 

pensatiou against tho state. The conunission refused con1ponsation as 
against the state, but nHtde an av,·ard of co111peusation as against the 
Cilizens Savings & Trust Co. · 

Olson v . .State of \Visj:!onsiu AIHHary Reservation. 
An applieatlon to the industrial co1n1nlflslon for an a\vtn·d of coui· 

pensatlou against the state becauso of injuries clai1nod to have been 
received while In tho .scrv1ee of t110 state. Coinpensation was granted, 
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Slate ex rel. Ov;eu v. Scholten, 165 '\Vis. S8, 
Action to enjoin ctefendant fl'Olll nutintaining a saloon in the village 

of Nor\\'a1k, because no valid license ,vas: issued to him, the vtllage 
havJng exceeded the ratio under the Baker La,v after having been dry 
for one yea1·, the village council goiug on the theol'Y that they .could 
grant as n1any liceusea as they had previous to the thne ,vhen tlle 
village was tlry. Action tried In the circuit court and deois1on rend· 
ored in favor of plaintiff. On appeal to the sup1•on10 cotlrt, the Judg
iuent of the. lower court ,yas affirmed. 

State ex rel. Owen v. 1\Ielnto,:,h, 165 Wis. 596, 
Action was brought 011 behalf of the state by the attorney general to 

enjoin the defendants front seH1ng intoxicating liquors on certain prem• 
iscs ht t11e city of Bayfield, Issue arose on the dennn·rer to the ~on\· 
plaint. 'fhe 10,vor court overruled the den1u1Ter and on appeal to the 
suprenH!. court the order ,vas affir1ned. 

State ex rel. ?tTcT<ay v. Randall, 166 \Vis. 573. 
- Action in the circuit court fot Douglas county under sec. 3180o, to 

alw1fJ us a nuisance defond&nt's wholi!sale liquor business in the village 
of Oliver, .Douglas county. It appears that the village of Oliver was in
·corporatCll out of a to,vn ,vhich constituted dry territory. The village 
authorities granted a 1i<tnor license in said village, and it was con
tended by plaintiff that under the excise lav..'s this wns unlawful. The 
question arose on the don1urrer to the con1plaint The court ovc.1Tnled 
the demurrer. ,On appeal tp tho supreme court, tho order overruling 
the ,1c1nurror •.vas affirined. 

State ex rel. School District No. 8, Town of \Vat!,watosu v. Cary, State 
Supe1·tnten<lcnt, 1C6 \Vis. 103, 

A ,vrlt of eertiorarl from the circuit court of 1Hlwaulceo collnty ,vas 
directed to the state supcrlntentlent to test the validity of an ortler 
made by hhn cond€mulng the buildings in School ·otstriet No, 8 and 
orc\ering the ercclion of n new one in said df$tJ;ict, lfnon trial, judg« 
1nenL was entored vacating such decision of the state superintendent, 
fron1 whic·h judgn1ent an appeal ,vas taken to the supre1ne court. The 
judgu1ent of the circuit eourt ·was affir,m(;rl. 

State Board of Control Y. l(noH: 'Guardianship of Henry I{noll and 
,1\Iarie I<noU, l\Iinors, 167 ,vis. 461. 

Thf'se child1'en \\'ere committed to the state public school on the 
j;rounrl that thell· father had at,andoned then1 and their mother was 
not a fit and proper 'person to have their care, custody, and control. 
Petition Uy tho inothci· to tl:ie county court of Wal\\'Orth county asking 
that she ·be appolhtod g11art.lian of her children and that the care nnd 
custody be entrusted to her. County court decided it had no juris· 
llicUon. ~.\])peal ·was taken to the circuit court, in \Yhich the order of 
the county court ,vas 11evcrsed, On appeal to the supreme court 1by 
tllo state board ol.' control, tho otder or the. circuit court was in part 
confirn1od, and it ,vas <lecided that the county court had jurisdiction, 
nnd the n1atter ,,·as 1·e1n.anded to the county court ror further proeeed~ 
ingB. F'u1·thc1· proceedings "'ere hacl In the county court before Judge 
Jenks, "'ho \\'as called in to tty the'case, and the c~s.tody ot the minors 
"'na given to the pelitioner, she having Proved to the satlsfaction of 
the court thnt she '-'fi8 able to take cure of the <!hildren, and thnt she 
vras a Jiropel· ptrton lo lutve <:ha:rge of the1n, 
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State ex ret -Co1l\vay v. Dona1d nn<l others, Commissioners of Public 
11,a1u1s, 164_\Vis. 468. 

Th ls ,vas a proceeding by writ of certiorari to revle,v the action -Of 
the connnissionor;s of public lands in refusing their consent to an order 
made hy the snperlntondent, transterP1ng to another district 120 acros 
of land owned by the rolator and incltuled in a school district ,vhlch is 
indebted to the state trust fund. The attorney general took tho ground 
that tho question involved ,va3 not of any material interest to the l)eo
ple at large, and that the Sl!l)ren1e court thereiol'e should decline to 
exercise its original jurisdiction therein. The case ,vas argued 1n 
the snprmne court Noveinber 7, 1916, and on Dec('tnber 5, 1916, the court 
declinod to take jurisdiction of the ca!:;e, and the writ of cortiorarl was 
disntlssed without prejudice to such other procedure as the plaintift 
may be advised to institute in the 1:n'opcr court. No other 1.n'olfeedinge 
have ·been Jnstitutetl. an(l the matter can therefore b~ considered set-
tled. · 

George Apfelbacher v. State of \Visconsin et al. (Equity), 167 l.Vis. 233, 
In tho circuit court of Waukesha county, suit brought to rest\·ain the 

dete11dant iron1 using the watei· and operating the trtHl dam on the 
nark river, in l.Vaukesha county, connected with the fish hatchery at 
Delafield, in the nuinr..cr in whteh the san)e was used and operated in 
the past 5ince the state had· control of the dain. Tho case was tried 
before Judge Lueck, and the judge ·granted au injunction restraining 
the defendant f1·on1 using the "''ate.r ln the Bark river in such a Way 
as would injure the plaintiff. Au appeal ,vas taken to the supreme 
cot1t't1 nnd the case argued· on the 7th day of :\-1arch, 1918, '1'he judg· 
ment of the Circuit court was affl.rtned. 

DeAiuud v. State, 167 \Vis. 40. 
A bastardy case tried in tho circuit court of J)odge county before 

Jndge Lueck, in ,vhlch the defendant ,vas found guilty, On appeal to 
t.ho snpre1ne court the judgment was reversed and the cause ren1anded 
for a new trlnl. 

Jefferson 'l'ransftw Co. Y. IIIorlJn }IuU, Secretary of Stale et n1., 16G 
'\Vis. 438. 

This was a mnnda1nus proceeding growJng out of a bankruptcy mat· 
t~1·, E. ?.L Shealey, baukrnpL The Jefferson '11ransfer Co1n11any had se· 
cut'ell a juclg1nent against le. J\l. Shealey before he ,vas dcelnred -a bauk

,rupt. i\lr. Shealey '>vas n, professor at the university, and t'ecetverl a 
salary frOlli the state. 'l'he trustee in Mukruptcy served notice on the 
secretary of state of his appoint,nent and den1anded thflt certain tnoneys 
duo from the state oi \Vlsconsin bo turned over to hin1 as trustee. The 
Jcffel'son 'l'ransfer Contpany had filed a transcript of its judginent 
with the secretary of state as provided by sec, 3116a, Stats . .1.917. The 
eonstltuttonality of said section was attacked by the trustee in b,ank
ruptey. The supreme court upheld the constitutionality or said section 
and affirmed tho judgntent of the circuit. court. 

Sln.te v. Guaranteed 1uvest1nent Co., 16:i Wls. ,29'2, 166 '\Vis. 111. 
This is an action to q111et title of the state to about 7 ,174,5 aeros of 

forest reserve land in Onelda county to which lands the deienclant 
claimed title under c~rtaiu· tax deeds. A judgment was renclered by 
the clrcntt court Lo the offect that the title ·be declared ln the state 
pro\•irling: the state paid to the Gua1·anteell Investmeat CoJnpany the 
amount of all taxes", interest and expenses in connecllon with the secur
ing of sai(l tax deea.s. 1\_n appeal ,vas taken to the suprente court and 
ihC suJn:e1ne court, in 163 \\fts. 292, affinned the decision of the circuit 
court, h11t eonti.nue(l the cnsc until aHer the leg"~slnture or 1917 had ru1 
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opJlortunity to declare the pol1cy of the state as to its forest reserve 
lands. At the August, 1D17, tern, the .su1n·e1ne cottrt finally disposed 
of the ruatter. Thereafter the stnte paid to th{l Guar.:uiteed InvesLtncnt 
Company the a1nouut of its claitus and received a quitclaim deed to 
said lands from the Guaranteed Investn1ent Company. 

CIVIL CA:SIDS DISPOSED OF 1::-l LO\VER COUR'l'S 

Cfty of Eau Claire v. Railroad Cotnmission. 
Action brOugltt hi circuit court fo1· Dane county to review au order 

of the rallrond comn1isston providing for a grade separation iu the city 
of Eau Claire. Judgn1ent entered disnitssiug action. 

State of \Visconsin v. Door County Telepltone Co, 
tii'o1·felture action brought in the circuit court for Dane county to re, 

cover penalties for vlolaUon of a·n Order of the railroad comu1lssion. 
Judgment {or plaintiff. 

Frank H, Jones v. City of Janesville, H.ailroa<l Con1mlsslon et al. 
Sult brought· by trustee of, 1>011dholde1·s in United States district 

court for tho western dlstrict of ,viscons1n to onjotn proceedings before 
the railroad comnllsslo;i for valuation o.f prpperty of .Janesville \Vatcr 
Co1npany .for J.nunlctpnl acquisition under the Public Utilities 1Aw. 
Dismissed ¥tithout costs. 

Janesville Water Co. v. Railroad Commission. 
Acllon brought In the cil'cuit court for Dane county to i:evJew an 

order of tho rallroa(l com1nission fixing lhe valuation of tbe JanesvHlo 
'\Valer Company for purehnse by the city of Janesville under.the Public 
Utilities ,I,a,\1

• Possession of the ptoperty surrendered to the city pur~ 
suant to an agreen1ent IJetween the eon1pnny and the clt}'. Dlstnistied 
bf stipulation. 

,v1scousin 'l'ele1)hone Co. v. Railroad Com1nission, 
Action brought fn tbe ch·cl1lt court for Dane county to review and set 

aside an order of the l'allroad con1missto11 requiring physical connec· 
tion service bet ween the ,visconsln Telephone Cornpany and the Hock 
County trelephone Con1pany at Janesville, Dismissed by_ stipulation. 

Wlscons1n •relephone Co. v. Railroad Conunission. 
Action brought in the clrc11it court for ,Dane county to review the 

supplemental order of the railroad cominission fixing a charge for 
physical connection -service between, the '\Viseonatn Telephone Coin• 
pany and the Rock County Telophone Con1t>any at Janesville. Dis· 
missed by stipulation. 

Rock County Ttilephone Co. v, Railroad Con1nllssion, 
Action brought in the circuit court fo.- Dane county to review the 

orders of the railroad co1nn1isslon i11 the JaneffVUle Physical Co;tneo
tion case und to set aside said orders in so.fur as tho sa1ne fix a physl· 
cal connection clu:irgc in excess of five cents. Dis1nlssed ,vithout eosts. 

State ex rel. .Donahue·Slratton Co. v: Tax Co1nn1ission. 
Certiorari in circuit court for Dnne county to review income tax as~ 

sess111ent. Order entered super&eding writ ·on rnotion of tlefendai1.t 

Wisconsin Central Railway Co. v. Iron County. 
Action to enjoin' sale of lands for tuxes on ground that the assess· 

ment ,vns excessive. Case tried. Judgment for defendant dlsmlsslng 
the complaint. 



xxvi 

State or \Visconsin v. C. Hice Coal Co. et al. 
T,vo actions against the coal dealers and dock con1pa1t[(IS of Ashland: 

one action under sec. 1147e to recover forfeituro for violation. of the 
antitrust statute; the other in equity to dissolve the co111bine because 
in restraint of trade. Triecl in Ashland c,ounty clrcntt court November, 
l"J17J Judg6 Quinlan presiding. Jndg1nent for defendants. 

Jerry Oar-Oner ot al. v. State of ,vtsconsin, 
All action co1nmenced in the circuit co\irt of .Sha\vano cotinty for {be 

recovery of so1ne Jand patented by the United ·States to the state o! 
Wisconsin. The p·laintiffs nro Indians and contend tlw.t, under the 
tt'ea.ties: and dealingn with the federal government, they are the legal 
owners' of the land in ·question. On stipulation, the casn ,vas removed 
from Sha,vano county to Dane county. ,Tho case was duly trlotl before 
Judge Stevens. 'l'ho court held that the title to the land vras in the 
£tate ,vhen patents wero 1ss\led, and that the plaintiffs have no grounds 
for aetion. Judgn1ent dismissing the complaint was entered oh De* 
comber 1, 1916. No appeal has been taken. 

0, H. Hanson et ill. v. Chicago & ·Lake Superior Ry, Co. et nl. 
Receiver wa.s apl]ointed for the defe1ulant company •by the circuit 

court, and a claim ,vas filed for tho unpaid taxes of said co1npany, for 
part of taxes due in T!t15, for the taxes for .1916 and 1917. Claim was 
allowed, and the taxes \trere fully pnld ,vith interest up to the date of 
payment. 

State ex rel. Ovlen, Attorney Geuerul. v. ,\Visconsin Pea ·Packers Asso
ciation. 

Action· und-0r \Viseonsln antitl'ust statute to dissolve atlogerl co1nbino 
ln rest rant, of trade. Action dismissed upon stipulation. 

Town and Village of On1ro v. C. A. Clark, '.\Visconsin Higln\'ay Com· 
mission and \Vnusan Iton WorlrS. 

Action in "\Vhn(ebago circuit court to restrain defendant Clark front 
interfering with traffic on temporary brldge, Clark filed a cross·com
JJlalnt "lleging fraud on the IJart of the highway co1n1nission tn ob
taining contract for to1nporary right of ,vay over Clark's pre1nises. 
On motion of tbc defendant, higlrway connnisslon, th.e JJlnce of trial 
\.\·tte changed to Dane county. Judgrnent was -enterell in favo1· of the 
plaintiffs as, prayed for agnlm,;t :Clark, and in favor or the highway 
conuniSsio.u against Clark. 

John 'Schaefer et al. v. RnUfoad C-01nn1ission, 
Action in .Dane county circuit court to review an order fixing tho 

,vater leVels of }Iuskego Lake. Trial was had. Judgrnettt entered 
affirn1ing the order of tl1e railroad commission. 

\Viscoilsin, Bayfield County and Town of l\Iason v. ,vhtte River Luni· 
,ber Co. et. al. " 

Action in Da.yfleld county clreuit court to rocover the amount of a 
judgn1ent obtained upon a delinquent inco1nG tax that had been 
ass~ssed against tfle_ ',Vhilo River Lumbor Con1pany, Action settled 
.i.nd llismissed on pay1nent by {lefendunts of $4,596.42. 

Bayfield County v. Iron River Lumber Co., TI:dw·at·d Hines Lumber Co. 
et al. 

Action -begun in Bayfield county circ'l1lt court. l1.iolion tnade by de
fendant, Edward Hines Lumber :Con11lany, to remove case to federal 
court. Certified copy of record filed in the dlstrlct court for· the. ,vest
ern district of Wisconsin. On plaintiff's ~1otion the cause ·was- re• 
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CHJMfNAL' CASIDS DIBPOSE'D o·n, IN SUPRT!}~IID OOUllT 

Ji'ron1 July 1, HH6, to June 30, 1018 

' 
't'lt.h:l o( Case County orren,se PiSJ.!osttlon 

Statov. Adams ............ . 
Stf!.le Y, IIuotla ...•...•.... , 
Stutev, BJ"uno ............ .. 

Waukesha .... nesertion .......... , ........ , Affl,pned 
Ashland , . , . Conceal tor' stulcn goorls .•.• 
Clark ....... A<IBault. lo do g1eut bodU:v 

Stn.te v, \Vtildon .. "" .... ., 
J harm ..................... ., 

Rnsk, ........ 
1
. Rnticlngforprost.ltut:lon,,. " 

state v. \Vatko ....... ,.,.,. 
State v. l(11hl. ............ .. 

'Nhuu;bago .. Abandonn1enLolehlld,..... '' 
Grant .•. ,,., .J )1:i.uslnngl'llfn• ln fourth de~! n('.\'ersed 

I g1·ne ........................ , 
Stntn \', Roderinund ..... .. 
81 ate v. Shnmonil ........ .. 

Dn1Hi ... :"... Abortion ..................... / Aillrrnerl 
SLCroJ., ..... 1 Hape,.,.: .................... 

1
, " 

State v, Uym1,.,,, , •. ,, .... . 

Stu to v, H11tler.,., .. ,, ... , . 

Lab':&l'Btle .. ·1 f!elliug littnor·tn d.1·:,• 10rrl-

l)unn,.,. , ..... · n:~~~''.:·:.:·.: ·:.:·.::: '. ::::: ::: : :j ue,:~fuetl 
~~~~~~~~~~~ 

CRllflNAL CAS!cS DfSl'OSKO O)' IN LOWim COURTS 

Fl'orn July 1, 1916, to J11no 30, J918 

Titl~ County Offen50 Dls1i01-{Uion 

3tnto v, Jol1nsou.,,,, ..... . 
stt,te v. Mar<;hner ... , ... .. 
Rtate 1•. Hackett;.,,., ....•. 
Sta~e v. Gra.nbtirg ... , , .. , . , 

Door, ... ,.,., 
Dodg(J,., .. ,.,, 
Sauk .. , ....••. 

A111,011 ........... , .•.• 
1 

AC(ll}}U.al 

itlurde°1; i.'1~(1' AJ'SQh'. '. Convloi.1011 . 
ArS@lL,.,, .•.•.. ,.,., NoHed Oil l>tatc's 'l't"<"Ulfifl:tlean 

Stale v. Sudol. ............. La.n!f}ttde" .. 
Stn.tov. I.fill,, ..... ; ...... .. 

Slate v. Snm llloek •. ,, .... ~hawano, ... . 

motion 
Ae{luittal 
Nol!ed on sl:ate',; 

01olion 
Aeq1,1]tlnt 

State v • .Tohn L1:1.n-101i. ..... / Elt, Oroix .... :J 
Rt ate v. lth:::lttn·d Bloc!c, "I Manitowoc., ·I , . ,,, , , •. , • ,, . , , ConTictlon 
Statov.Nr1tlHutSrniU1 .... Towa ....... , .. 

1 
.............. ·., Aco~,ltlal 

Stale v. Rtvlnbttch ......... 

1 

Kenosha , .•.. 

1 

............... . 
Sta.tev. Dal'l.l'Uose ...•... Langlade.... . ............... Convlcllnn 
Statev . .Tohn ICanatki .... ;\lnral:hon .... 

1 
•• ,.,.,,,..,,,,. Acqt;_ltlal 

State v, i'll!ke Drier., ... , •• '£aylor .••. ,, •• , . , , , , , ...... , , •j 
Stale v. John Baranok ... , Price,., .•.... / ............... . 
Stntti Y. Norman nnd Ax-) J ' 

tell •••••.•.•...••..•.••.•. ,l 'fifartnett(\ ... j "_ ................ ( " 
Stale v. JnHns '.\Ie1·er ...•. , Clark, ...... "j ithttder .. , ........... ! Conviction 
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t'OllFJ•;[TU!lE OASl!S ll!SPOSED OF 

l~ro1n July 1, 1910, to June 30, 1018 

'ritle of Caso Coqply Ol\'e11sc \ Dli,posll lou 

State \'. Ilarroll Co. Cau-
-·-·--- ·-1--------

ning Co ...... ,. .•...• , Ba.n'On ...... ·1\Vomen'shon1soflabol'l11wi Disnllssec~ on 
J)ay1ncm l of 

I cost" by de
fendant 

State vs, Sluuns1w ...• , ... , . I ' Judgnmnt en 
tered.; l);lld 
$~0 and l"OSts 

81nlo v. BiJ;(' 1,'onr C:nn:lng 
Co •. ,, .................... , Chlvriowa •.•• 

Statn \', f..tl."ngoCannlngCo.J Rrt.n Olttlre .•. 

State v, Cl. A. 'Bonjatnln, .. , nouglfts .... ··I 

I 
State,•, Ahraha1n •• , •....•. j La Crosse 

I 
8tatu \', 'l'horr, :\lnnnfg. Co.! Clatk ...... , , . 

Stale v. \'oung&Quongkce F,an Clnin> .•. 

Judgtncnt t'u~ 
terOO; pahl 
$150. 

.Judgment. tin
tercd; 1»tid 
1300 and co'lls 

Dismissed on 
defend nut's 

I 
lltlSlllCllt. ot 
costs 

i JmJgroEmt llald 
' $50 

Judgmout nalcl 
$50 and costs 

.h1tlumenl.'1Jt11d 
$50 nu1l eost.;, 

St~to v. ;fol'dan ... ,,., .• , , . , J)aue, . , , ••• •• 11 ,Tu1lgn1eut na!il 
$50 nnd cost.s 

State v. I?. U, & \V. S, Rmltlll Dtrnn ......... J ,fndgnwnt 1>ah1 
S20 anrt ,~~ts 

State Y, Riha Canning Co .. j Dodge,....... i JudgmentXJnid 

I 
! $RO and co.sis 

StntnY, HuNI .... : .......... Hanosha •• .' .• Child labor ... , ............. \ Jud!!me;,Lpa.1d 
.

1 

I $100 and coots 

Stnto v. tn1 (,rlake PulJ) ~ 
Paver Co ••. ,, •.• , .... " •• , Outa,g;nnle ... \Vomun'shour,-oflaborlaw Dlsn;ts_q{'d with 

custfl 
St alt' v, Nur!11 A mel'lcanl 

'l'elegn1ph Co ... ,, , ... , ., "i'nukesha ••• 

1 

Child Iabor ..•. , ........... Dismfase{1 wlth 
co-;ts 

State Y. nenhen ,r. Ells--
1 

I 
wo,·th ..................... 

1 

Iowa .......... 

1 1

.r1:}i~e~t1:125 
State v. o~car Fringe .• , . ·I Ro.clne; ........ 

1 
\ Judgml:'nt.$.10 

and eosls 

Sl::tle v. T. J. Wnukcsha, .. l 1· Ju!lgmenlisO 
at•d costs. 

State v. George Kraft Dnne1 •.. . :... " " I Dlsmli;sed with 
costs 

8tate ...-. Turnbull ..... , Douglas, ..... 
1
\Vontl'n'shoutsotiaborlnwl Juc:lr1mcnt, $60 

and ooslS: 
pn1d 

I 
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WORKMEN'S COMPIDK!lATION CASI<}$ DISPOSED OF 

In the foUowing cases the order of the industrial corumisslon grant• 
ing an a,vard of compensation ,vas conftrined both In the circuit court 
and in tho supren1e court. 

1Iammond-Chandler Lun1ber Co. v. Industrial Couunission and Nels O. 
Nelson V, General Guarrlian of ·Roy W. Peterson, a 1finor. 

He,vitt v. Ryun and Iudustrial -Co1nmlasion. 
Casper .Cone Co. an{l ,vorkmen's Co1npensation 1\{utual -Liability Ius. 

.Co. v. Industriat Con1mission and ).Iartinelc, 
Great Northern Ry. Co, v. l{ing and lndustrial Comn1ission. 
Hackley-Phelps.Bonnell v. IndUstrtal Conuuission and DrewetRki. 
The "\VHliam B:n:hr Bons Co. v. Industrial CoJnmission and 1!argarot 

:\Ieister, l\linor, by her General Gun.l'dlau, East \Vis'consin 
'l'rustec Co. 

,Johnstad v. tLakil Superior 'fer1ninal & 'l'ransfcr Ry. Co, and Iuduatrial 
Con1misslon. 

W1esedoppe v. z,velfel antl Industrial Co1umisaion. 
Gough v. Industrial Connnission and Flanner-Steger I~and & l~umber Co. 
1L1n1to,voc Boiler "\Vorks v. Iudu.strJal Co1nn1ission and Zander. 
1-Iull v. Indnstl'lal Commission and City of Barron. 
"\Yauaau IJ1unber Co. v. Industrial Connuissiou and Durkee. 
:Perdinand Ed\val·d ,I{nethach v. Industrial Co1nn1imsion and ,vashhtgton 

Cutlery Co, 
F. C. Gross &: Bros. Conrpauy and "\Yisconsin Employers Excba.nge v. In· 

dustrial ,Comnlission and I~ofel'sltl. 
Jordan & Georgia Casualty Co, v. ,veintnan a.nd lndustrial Cominission. 
,v1seonsin Lakes Ice & ,cartage Co. and 1,Vfsconsin E1uploycrs Exchange 

v. Itidustrla.l Co1nn1lssion and Pankonen. 
Haeiue nuhheJ' Co, y, Jndnstrial Com1ni;,sion and Frnnlc 1\-faealnso, 
C, S, il'lcl)onald and. The Trnvclcrs Insurance Co. v, Industrial Commir.~ 

· l3ion of \Visconsin and Fred Eldwar!ls. 
A, BrcshnHH' Co., n. corporation, and General A.ccident Fire & J~tfe As

surance Corporation v. Industrial Comn1iss[on and Clara 
Bergenthal. 

John Vasey and Employers IJa,bHity Assurance Co. v. Indu,strial Com· 
mission and Evangeline ,vhltcornb . 

.A .• 0. \Vhit.e y, Industrial Commission and Agnes Behrend. 

In tlie fol1owing cases the ,nvard ,vns r~versed in the circuit court 
for Dnne county and tllo judginent of that court v:as reversed and the 
avn~rd of the commission confir1ned in the sup-re1ne court. 

Etta I<netbacli v. Industrial Co1nmission and Washinglon Cutlery Co. 
Hohnen Crean1ery Association an(l '\Vork1nen's Con1pensatio11 l\.ft1tual 

Liability Insurance Co. v. In{lustrial Con1n11ssion and Wil
liam \Vallum. 

In the follo\Vlug c'ases the a-Ward of the con1mission ,vas reversed by 
the circuit court and tlle JtHlgn1ont of that court affirmed by the SU· 
preme eonrt. 

Ii'oster,L-atimer ·Lun1ber Co. v. Industrial Comzntssion and Duane. 
NJck l<"rges v. Industrlnl Commi,'l§;Qn and National 'l'er-rn Cotta & 

·1Vindo,v Cleaning Co. 
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In the f0Uowh1g cnse the judgment of the clrcuit courl for Dane 
county confirming the avrard of the industrial con1mission ,vas reversed 
111 the supre1ne cout·t. 

Neff v. Industrial Cotnn1tssiou and i'!Iarlunan. 

In the tOno,ving case tho aivard of tho connnission w·as afnrnied 1n 
part aud reversed in pnrt both In the clrcuit court and in the supreme 
court. 

Jackson v. Indust1·iat Comn1ission and 'R1nta1a, 

In the folio,vJng cases an action ",\'as ·begun in the circuit court for 
Dane county which ,vns dismJssed on motion for failure. to serve upon 
the adverse- party and that order of dlsn1issal later aftlrme<l in the 
supreme cOurt. 

i I 
New Dells Lumber Co. v. Industrial Com1nlssion and Robillard. 
Ne-w DellG ,Lun1ber Co. v. Industrial Commission and ·vennen, 
New .Della Lu1nher Co. v. Industrial Commission and Gullickson. 
New ·nells Lu.1nber Co. Y, Industrial Comn1ission and lfolst. 
No,v Dens Lun1her Co. v. Industrial Co1n111ission and Christianson. 
New Dells Lumber Co. v. lnrlnstrial Con1mission s,nd Arn_eson. 
Ne,v Dells Lutnber Co. v. IndUstrfaJ Oommissio11 and Ringer, 

In tho following eases tho order of the industrial commission grant~ 
lug con1pensation was confirmed by the eircutt court tor l)ane county 
and appeal taken to the snpre1ne court and that appeal later dismissed .. 

' 
To,vn of Plne Valley and Town of Weston v. Industrial C'omm_tssiOn 

find I<url 1(€ssler, Jt., a l\Iinor, by I{arI l{essler, -sr:, :Gene1·al 
Guardian. 

Village of \V.ost Salein v. ·rndustrlal Co1nmlss!on and Yoeck, 

ln the following cases the U\Vill'd of the lntlustrial comn1ission was 
confir1ned by the circuit court for Dane eounty. 

City of t\shland v. Indt1strial Co1n1nission and Fred Johnson. 
li'rank Cnrtet' Co. v.~ IndustrJal Com1nissio11 and Deduul. 
I\finneapoHs, St. Paul a11d Sault Ste. -1\farie ,ny. Co. v. lndustri:11 Com-

mtsslon and Hinds. 
Honsgen v. Industrial Co111mssion and m. Hackner Co. 
Reiter v, Industrial Commission and Jonah \-Villiams & Sons Co. 
Ansterlt I~eather Co. and E1uployer's Liability Assurance Corporation 

v. ,Spoerl and Industrial ,Commission. 
ToWn ot Lima v. Industrial Comn1isslon and ;\Iundon. 
I)amlco v. The Falk Co. and the Industrial Commission, 
Rogers.:Rugor Lumber Co, v. Erlokson and Industrial Comn11ssion. 
?IIarathon Paper 1iills Co. v. Industrial Coinmission and Kwiato\vskt. 
Brnak v, Inclustrlnl Commisson and Bain 1,Vagol\ -Co. 
Srulth v. lnditstrial Co1ntnission and ·?ltarathon Paper 2tIHls Co, 
Union Land Co. v, Intlustrial Conunlssion it.Jld Christel}:son. 
Cascto v. Robert A, Johnston Co. and Industrlal ·Con1mission. 
Lakeside (paper Co. v. Inrlt1strial Comniisson and Ost. 
Town of 1,'\'estford v. Industrial Comn1ission and Achtorberg . 
.Standard·on Co, v. Industrial Commission and ·Potts. 
Nelson v. Dahlenherg and Intlustrial Co1nmisslon. 
S1Vyer Steel ·Casting {!o. nnd ,vorkmen's Com11ensation Mutual Lia.· 
· bility Ins. Co, y, lndustrlal Commi:,sion antl !{osclesza. 
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Lampe Highland ?,lining Co, v, 1\tcGuire and Industrial C<>mmisslon, 
J. I. Case· Threshing 'l\.1achine Co. and Gen. Accident Fh·e & Life As· 

surance CorporaUOn v. Industrial Commission and Soetenza. 
Edvrards v. IIldustrial Commission and Globe Seamless Steei Tubing Co. 
Egelhoff v. Hohensee a11d Industrial Commission, 
Chadw1ck v. Industrial Conimlssion and City of l\IHwaukee. 
Amelia Bartz v, lndustrlal Com111ission and Ambrosia 8hocolate Co. 
Manitowoc Gas Co. v. Industral Commission and Emma N-0\.,y. 

In the foHo'\\.·ing case an action ,Nas started in the circuit eourt to 
set aside the order of the commission dismissing the application for an 
award, and the order of the commlsslon eonfirmed. 

Louis Dahl v. The Wisconsin Constru~tion Co. and Industrial Commis
sion. 

In the following cases the a\\'ard of the commission was reversed by 
the circuit court of .Dane county. 

Falteisek v. Tylor and Industrial .con1mission. 
Nelson & Polk v. Industrial Cotnmissiou and :Peterson. 

In the follovting case the a,vard of the commlssion ,vas reversed in 
part by t!ie circt1it court for Dane county. 

Flanner-Steger Land & Lun1bel' Con1Pany Y, Ittdustrial ,Conimission and · 
Elbe. 

In the follOVi'ing cases actions were begun in the circuit court for 
revlEnv of th-0 order or the industrial commissiou making awards of 
compensaUon. and sueh actions ,vecre later dismissed by stipulation, 

,vestern 1Ia1leables Company v. Stanczewski and IndustriaJ Co1nmission. 
Robert L. Reisinger Co1npany v. Industrial .commission and Andresz. 
,vaukeshn 1\1:oor Bath Company and \Vorkn1en's .compensatton ltutual 

,l,ia:bility Ins .. Co. v. Industrial Commission and Kayser. 
iF. R. Dengel Mfg. Co, v. Industrial Commissjon and Reich. 
T. A. Chnr;nuru Co. v. Industrial Comniission and Paul I{avel. 
·Frohtlier ilriining Co, and \Vorknien's Compensation )futuaJ Liability 

Ins. ·Co. v. Industrial Co1nmission, Andrew Sandquist and 
Hannah Sandquist, 

\Vestfabl F'ile Co. v. Industrial ,Co1nn1lsslon and Roth. · 
American Seating Co. v. Industrial Commisslon an'd J<rause. 
Schu1nann & Roden ai1d \Vorkmen's Compensation ii\tntual Ll~bil!ty 

Ins. Co. v. Industrial -Commission and ,volf. 
Gibson and The Travelers lns. ,Co. v. Sehneidel' and Industrial .Com

n1ission. 
City or i\Iilwaukee v. ~:IeQee and lndustria'.l Comn1ission, 
..ll~1·ankfort Gen. ,Xns. Co. V. Industrlal Commission, 'rhatcher, and Tris· 

cianL 
IIump Development Co. v. Kilcolln and Industrial Con1n1issiOn. 
Hump Development Co. v. ·Smith and Industrial Co111mission, 
Hump .Development Co. v. Indl1stri*1.l Commission and Peterson. 
Lange Caµning Co. v. Myren and Industrlal Con1mission. 
Fl'ank Tetilaff and Builders:' Lin1lted i\futual ,Liability Insurance Co. v, 

tndustr1a1 Commission and Jacob Etzel. 
.Jacob Etzel v. Frank Tetzlaff, Builders' Lin1ited 2.1:utual lAabllity rn~ 

surance Co. and Induatrial Co1111nission, 
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In the following cases after the actlon for review ,vas begun in the 
circuit .court, upon stipulation of the parties the matter was remanded 
to the industrial cornn1lssion for approval of a compromise agreement. 

1\-Iorgan Company v. Industl·ial Commission and Samer. 
l\L A. Hannah Dock Co. v. Gunski and Industrial Co1nmission. 

In the follffwing case the a,vard of the commission was reversed in 
the circuit court by stipulation and the controversy remanded to the 
commission ,by stipulation. 

Co-operative Orchard Co. and 'l'ravelers Ins .. Co. v. ,vnkey and Indus
trial Commission. 

In the follo,ving case an action ·was started in the circuit court to 
set aside the order of the industrial commission dis111issing the appli· 
cation for an a,vard, and the action "'as thereafter dismissed by stipu
lation. 

Charles F. i\Iartin v. John H. 'Kaiser Lumber {Jo. and Industrial Com
mission. 

In the follo"'ing case an action ,vas begun in the circuit court for a 
revie"' of the order of the industrial comn1ission, and on mot.ion of the 
attorney general the action ,vas disn1issed for failure to n1ake the com
plaint definite and certain. 

l{ingl v. tPelton Steel Co. ancl Industrial Commission. 

The following case was begun in the circuit court, and upon motion 
of plaintiff the court held that the attorney general was disqualified to 
act because of n1embership in a firm acting as attorneys for the code· · 
fendants of the commission. 

Nyland v. Industrial Commission, John R. ,vnliams as .Special Admin
istrator of the Estate of J. C. Williams, deceased, and J. C. 
,vuuams & Sons. 

OIVJ.L CAiSE,S PillNDI,NG IN U·NITED STATES SUPRIDl\I.E COURT 

State of l\Iinnesota v. State of ,visconsin. 
Action begun by the state of l\Unnesota in the supreme court of the 

United States, to determine the boundary line between the state of 
Minnesota and the state of ,vtsconsin as the same extends through 
Lake Pepin. 

' Curtice Brothers Company v. George J. ,veigle. 
This case has been pending for son1e time on appeal of George J. 

Weigle, dairy and food commissioner, to the supreme court of the 
United States from a decision of the Unitecl States district court for 
the western district of ,visconsin. Briefs have been prepared and 
servecl by this office, and the case is awaiting argument ,vhen reachecl 
at ,vash1ngton. 
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CIVIL CASES PEN•DING :IN 1JNITtED STATES DJ STRICT' COU·RT 

:State of \Vi.scons1n, Bayfield County and City of Bayfield v. Frank 
Boutin. · 

Action in the United States district court for the ,vestern die.trlct Of 
\Visconsin to recovel" fron1 the defendant a del!nquent income· tax of 
'$31,876.68. 

CIVIL CASES PENDING IN WISCONSIN SUPREM1E COURT 

:Mi1'yaukee Northern R. R. ·Co, v. 1Railroad Co1nmisslon of "\Visconsin 
and 

Chicago & ldihva.ukee Electric Ry. Co. v. Railroad Conl'.mission. 
Actions brought in the ch·cuit court for Dane co1111ty to require joint 

-use of street railway tracks belouging to the plaiutiffs by the 1\lil\yau
ltee Electrie .Ry. & ,Light Co., and fixing con1pen'sat1on for such use 
Pend.ing on complaint and an~wer. 

'State ex rel. Downey-Farrell 1Co. v. George J. "\Veig~e, as Dr:try and 
Food Comn•issionel' of the State of "\Visc.onsin, 

This is an original action commenced in the supreme court of the 
·state, ibr the purpose of enjoining the de.fendant from interfering with 
-the use of trading sta1n11s in the business conductec'l by the nlalntiff. 
"The· co1nplaint alleges that the JJlrtintiff's- businrss h; hot ,vithin t11e 
·Trading ·Stan1p La\v 01· ,viseons1n, and if it is covered by that la"'> then 
the law· is unconstltutronal ancl void-. Issues of fact \ve-re raised by an 
11.nswer interposed by the defendant'. These issues ,vere t1;ied before 
Honorable A .. G. Zin1merrnan, as l'eferee, to rnake a return to the SU· 
Pt'l'Hne court of bis findings. of fact. The case ·was thereafter heard in 
the supreme court on the findings of fact so made ancl returned, and 
judgment was rendered, denying, except in one minor respe'ct, all of 
-the relief prayed for in the complaint. A n10Uon for rehearing is 
·pending in t~his case. 

?Phe Milwaukee Electric Railway & Light co. v, Railroad Commission 
'and City ·ot Atllwallkee, Intervenor. 

'fhls is ·tho so-called orlgtual Milu;aukec .b"'aro case. It involves the 
1egallty of -an order of the railroad comntlsslon t·eductng·the· ra·res ln 
-the city of -~1:nwaukee so as to provide for -the sale of thirteen tickets 
-for fifty cents on the city fines. This order vlas set aside by the cir-
·cuit court on the ground that Jt ,vas unreasonable. Appeals were per
fected, both by-the cltY'Of--}filwaukee and.the railroiid eornmission, and 
-are now pending i.n. the stipren1e court · 

Xate 'lt"'. 1\furphy v. Teachers Insuran<:e and ·ReUrement ltund. 
This Is an action of mandan1us brought ln the circuit court- fo1· -Dane 

·tounty to compel the defendant to allow an annuity under the .pro~ 
vlsions of secs, 4'2.-01 to 42.18, Stats, The circuit court gave judgment 

-to the plaintiff for a }}eremptory writ -From this judgment the' state 
appealed to the supren1e court. The case ,vas on th.e January, 1918, 
,calendar .. 
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CIV,IL CASES iPElND1N{} IN LOWER COURTS 

In re Estate of. llenry "\Volf, alias Joachim H. \Volt', deceased. 
September 6, 19161 judgment of the Sauk county court was entered' 

adjudging tbat said estate :had escheated. 1\larch 1&, 1918, said court 
ordered that the pqJiqon of Henry Mussle, s,viss consul, attorney in 
fact for Sol}hie von Ro,ve et aJ.1 setting out that they are heirs of said 
deceased, be heard 1\1:ay 7, 191-8. Hearing had that day and adjourned 
w1thout date. 

St. Louts Button Co. v. Wisconsin Del)artn1ent of Agriculture. 
Action in Dane county superlor court. ,summons and con1plaint 

served June 3, 1918. De1nurrer thereto served June 19, 1918. 

State ex rel. Standard on Co. v. fiferHn Hult 
This is an action of mandan1us brnught to compel the secl'etary of" 

.state to receive and file the annual report Of the petltloner, as a for~· 
eign corporation. .It 1nvolves the question .of whether the Statutory 
fees required to he paid b:,· foreign corporations aro detet·mlned with 
reference to tfielr n.uthorized capital stock or theh· issued capital stock.
The case hns been heard in the circuit court for Dnne county, before
I-IonorabJe E. •Ray Stevens, judge, on a motion interposed by the de-
fendant to quash the alternative writ. The matter is still under advise
ment. 

standard Oil Co. v. Merlin Hull et al 
This is an acLion tor injunct1on restralnlng the secretary of state

from entering the forfeiture of the plaintiff's license as a foreign cor· 
poration to do buslness tn the state ot ,vtsconsin and l'estrainlng the-
defendant ittornex general frorn lnstttutl:µg anY proceedings to en.force 
penaltle~ pr forfeitltros. Dy agreernent of connsoJ this case ts !Jetng 
held in abeyance until the determination of the companion ca,ae of 
Sta(e ew rel. Standar<l Oil Co. V. Jferliu 1[ull. 

State ~f \Vlsconsin v. En1H Glljohann and R, E. Glljohann and C, I<. 
ICalvenlage. 

An action pepxUni; in the circuit court of Dane coJ1nty, to recover tees 
alleged to~ have been collected and retalu·od by Emil GllJohann, ae in

. ;uragce commissioner, bOlonging to the st~te or WiSconsln, the de
fend~nts, '.R. E. GUJOtianu and C. K. Kal-venlage belp.g sureties on his. 
official bond, The , defendant denies having retained fees belonging to, 
the state. 

st·ate of Wiseons\n v. ZenQ ii{. HoSt and Aetna Indemnity Co. 
An action pending in the circuit court for Dane county, Jn which 

it is sought to recover fees alleged to ha,•e been collected by Zeno M. 
Host dtP'ing his term as insurance con1miasioner, which fees were not 
turned into the state treasury. Answer denies the allegations Of the 
con1plalnt. ,, 

$tale or Wisconsln y, ,v111tam A, Fricke, Chat'les Jf'. Pflster1 and Ru
dolph GUjohann. 

Actlon pending tn circuit court for Dane county, to recover fees al~ 
leged to ·belong to the slate and collected by Y.lilliam iF. Fricke while 
insurance commissioner of the state Of ,visconsht, Charles ,F. Pflster, 
and ·Rudolph Giljobann being sureties on hts bond. Defendant denies: 
having retained fees belonging to the state. \ 
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*State e~ rel i\1aude Gallet v, C. P. Cary, Superintendent of Public In
:;truction of the State of \\7isconsin. 

A v;rit or cerUol'ari ,vas issuod by the circuit court of Caiun1et county 
directed to the state superintendent, questioning the -0rder denying the 
,application of lllaude Gallet, a. teacher in School District No. a· of the 
'tO\\'il of Charlestown, in Cnh.tn1et county, for additional 1,tate aid, as 
provide.(l in sec. 40.14, Stats, 'l'he ease ,vas argued in .i\Iareh, 1917, 
and at'tervrnrds briefs >Yere snbinitted, by both s[des, No deci$ion has 
.as ye.t been rendered. 

State of WiseOnsht v. City of lHh,,aukee. 
This is an action in the circuit courL of i.\fihvaukee county to re

cove1· from the cHy of J\Iilwaukee the interest on the fines collected tn 
the n1nnicipal and district conrts of said city [or and on account of vio· 
lat.ion of the penal Jaws of \Vlsconsiu, fol' the years 1910, 1911, 1912, 
1913, 1914, and 1915. The fines eollccted during the sald tilue nmo11nted 
to $'72,47-3. This an1onnt ·was paid inlo the State n·easury, but the 
eit:r ol:' ::\Itt,,·aukee rehtsed to pay interest on the same fron1 the titue 
·the fines ·were payable to the state in each year, the interest a1nol1nt· 
ing at tho tinie or the eoron1encenlent of the suit to $15,711.35. I,;sue 
not yet joined. Case' is. 11endlng . 

.August ~a\nderson v. State of Wiscons-In. 
Action co1nn1eueed in cireuit court fof Bha,vauo county for the re· 

covery of the cost ot tilnber, logs, etc., seized by the oflicers of the state, 
on the ground that they were cut on govern1ucnt land. Plaintiff alleges 
that he is the owner of the land. The title to the land is in question. 

o. A. Lukken v. O. II. Eliason and \V. R. Clau1;,sen. 
Action ,br'ought in Dane connty cireuit court to recover large dan1-

ages clalmed on aceount of the unh:·l"\Vful killing by the defendants of 
six podigreecl Holstein co,vs, tbe 1n'opert:r of the plntutH'f. The flC· 
fendanl.$- ,vere state veterh1arian and assistant state vete1·inar1an and 
clai1ned to be flcting as such under the state statutes for the control 
and eradication of bovine tuberculosis, The action is regarded as 
very hnJ)Ortant. It involves the vaficlity of the state statutes for the 
control and eradication of contagious diseases. among domestic a11in1ais 
a1ul the de}Jendability of the tnbercttlin test for deterru!nlng 'the pres~ 
ence of tuberculosis ib cattle. "l'he action was trietl before the court 
,vHhont a jury, Judge Stevens presiding, on June 24--,29, 1918, and 
taken 1101:ler advJsen1ent 

"Estate of Chal'les B. McCnnna: State and .Racine Co\1nty v. C. R. 
l\tcCanna, Administrator. 

'l'he state anrl Racif1e county appealed to the circuit court ror Raclne 
county from the or<ler of the co1.1nty conrt detern1ining tho inheritance 
taxes due upon the transfer of the said estate. It is intended to make 
the san1e a test ease lo obtain a eonstructton of sec. 1087-1, suhd. 
(~). Stats. relatll1g to transfers "nHHle in contemplation of death." 

Si.ate ex rel. To,vn of South llango a.ncl P, O. Peterson v, •Pax Comn1Is-
sion. 

Certiorari in circuit court for Da11e county to set aside the decision 
-Of the tax commissioll ordering a reassessment of said to,vn. 1\Iotion 
ma.de by defendant to supersede wl'lt. Motion argued and taken under 
advisement. 

State ex rel. Cant"'ell Printing Co. v. ~!erlin Hull, Secretary of State. 
This is an action of mandamus brought by Cantwell Ptintlng Com~ 

:pany against the secretary of: state to compel h1m to audit its alleged 
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clain1 of $4,526.63 for doing \vork, labor and servlces under its printing 
contract 'Nlth the state. The action is pending in the circuit court fo1~ 
Dane county, 

l\f. A .. Robinson v. Board of Trustees of Teachers Insurance and Re· 
tlrentent Fund. 

This is an action o.t' 1unndan1us pending Jn the circuit court for Dane 
connty to co1npel the defendant to audit and alto\\' his claim for an 
annuity under the provisions of secs. 42.Ql to 42.18. The .state de· 
n1nrred to the complant. The arguruont of the don1urret' has not lreen 
had. 

The I\Hlwaukee Electric Raihvay & Light Co. _v. Raih·oad Conunission 
anll 

J\lih\'aukee Light, Heat & •rraction Co, -r . .Railroad Comn1ission. 
Actions brougl1t iJl circuit court for Dane county to review orders 

of the railroad con1mission in the so-called U11iforN1- Fate cases, fixing 
st.rent and interurban raltway fares in the city of 1\Iilv.'aUkee and tert'l· 
tory adjacent lhereto. .Coses are pending a,vaiting results of a rein
vestigation of the subject 1natler of the order In suit by the railroad 
conl1nission. 

·Fa Us Ligl1t & Po1ve1• Company v. Railroad Comni:famion . 
.. Action brought in the circuit. court for Dane county to rcvie'\\' an 

ord.e1· of the .railroad con11ntssion deterrnining ihe coinpensation to be· 
paid by.the city of Sheboygan Falla for electrlc utntty propet"ty 1aken.: 
by the 1nunicipality under the Public Uti.lities l,aw. 

"\Visconsin Gas & Electric Cou1pany v. Railroad Com1nission. 
Action was brought in circ11it court for T)ane county to revien,· au 

order of tho rail-toad corn1nission providing for grade separations In 
the clty of 1(enoslia, Stipulation enteI"ed extending time to ans\\'er. 

State of \Viscousin y, Chicago & '\Yisconsin··Valley Raihvay Company. 
1\ction i;;onnnenced in th-0 circuit court fol' Dune county· by the, plain

tiff to recover unpaid taxes fro1n the defendant Defendant is in de
fault, but no judgn1ent has yet ·bp'"0n entered, as defendant has given: 
assurances that the taxes 1vill be paid ·with i11torest. 

C-hlcago, St, 1Paul, ::OIJnneanolls & Omaha R. R. Co. et a.L v. Railroad' 
Commission of fl\'isconsin. 

This h> an action to chaHenge ancl revie"' an order of the railroad 
C(HH111isslon of \Vif'consin, directing th€ physical connection of the roads 
of the plaintiffs at a pOiut \Yhere they jntersect. The complaint is. 
base-d on the Lheory that there ls no power to require physical connec
tion where the roads do not intersect at grade. The plaintiffs have de· 
11111.rted to the :,,;nrnyer of the taih·ond com1nission, and thfL derr1urrer
has not yet ·been argued. 

flel'zfold-Phillipsou Co. v. GeoJ'go ,J. \Yeigle. 
This is an action brought by the Plaintiff, popularly kno\Yn as The 

Boston Store of i\111'vaujree, to enjoin the defendant from intertering 
'With the use :b}' the.okdntiff of the so-called $J)erry Hutchinson trading 
stamps. 'l'his case is at. Jssue on con1plaint and an1nver, and a tern· 
porary restraining order has been entered therein ,vithout eonte-st. 
The case has awaited the deterrnlnatlon of the supreme ~o'urt in the 
case or fsfat-e e.cv rel, DowrH?.J!·l''tnTell (Jo1npanl1 i,, Tl'eiglc. That case 
having been determined adversely to the pJa,intiff, further steps ·will be 
taken in this case, as soon as the inoHon t'or rehearing in the nowncy
Farre11 caso has lJeen pa$sed upon by the supreme court. 
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'l'he Sperry-Hlltehin.son Co. v. George J. \\feigle 
This is a. con1pa11ion case to tJle Herzfeld-:Phlllipson ConrpaD)' action 

above noted. After that case ,vas begun, the dairy and food commis
sioner, on advice of this office, announced that it \'fOllld .prosecute users. 
of Sperry-Hutchinson stantps in this state. Thereupon, this aelion 
'\\'as con1monced to enjoin any such prosecutions or interference. This 
case is in exactly the sa1ne situation al the _present thne as the Herz
feld-Phillipson cnse. 

State of \Visconsin v. 'fhe .Pullman Co, 
This is an action brow.gilt to collect fron1 the defendant au unpaid 

balance remaining due on the tax levied ·Qy tho state against the de
fendant for 1913. The caae involves diffictJlt investigation ot the faets 
relative to the activities of the defendant, and a co1nvilation oi -volun1in
ous flata. lt has been partially prepa1·ed for trial. 

l'•'ro1n July 1, lUlU. lo .1uno JO, 1!HS 

'l\ltlo County 

State v. Frank Richardson 1'11.r!o,· .. ,. ... 
State\'. Frank H!l'llardsao. Bufl'e.lo ... 
St.ate ·11. i\lil1e Dr!e1 . . I ·• 
St:i.tcv. MikeDder.. ,.1 ·rns!o1· .. 
i:,rntc,·. l:'ior:.totft., .. , ... , ................. ! Dane, .. , .. -"' ...... . 

$tale Y. \\'lng('J' nroSa.: ............ "·· ... .I roni:.l du Lnc ..•.. 
Stat:ov. Louls811:'incr., ........ , ........... I qutngan,i<i\ ........ . 
State v, Mat·y anrl 2\tunrie \Va<le.... ... .... t,orC';,I,,,., •... , . 

O!fen,;c 

Peyjury -oa.nk fra.nd 
ethllf't/lenu'nt 

A1'¥,0H 

===~ 

l1'ro1n July 1, HH6, 10 June RO, 1018 

Stnte ,, . H. Strelow .......... ,.. Dane... . •.•.• .. . lh'.irnh)Jt hitun1lnous coal 11enr 
e:i.oHol 

\VORI(:'.\J•EN'S COl\lBENSI\TtlON CASE>$ PENDING 

In the following case, the order or the industrial connnission grant
ing an a,vt>rtl of coll1pe1u;ation v:as confirmed both in the circuit court 
and in tho supre1ne courL A 2notiou ,vas n1ade in the suprenie court 
to grant a rehearing nnd the tnatter is $Ull·pending, 

Newport ITydro-Carhon Co. v. Industrial Cornn1issiolJ and Nettie 1{ohn. 
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In the follo,vlng cases tlie a,vards of the commission wei·e eonflrmed 
iii U:1e cil·cuit court Ior Dane county and appeals taken to the supreme 
court which ate st.tu ilending. 

,vqrkmen's ,con1pe4sation. :\lutual IAiabllity Ins; Co. v. Industrial Com· 
tuission, Nichols, and :'\Virth. 

Bekkedal Lumbflr Co. v. Indush·ial Commission an.d Perry. 
Ellingson I,umber Company and En1ployers Mutual Lirtbility Ins. Co. V, 

Beaulieu and J11dtu1t1·ial coinmission. 
,valdun1 v. Lake Superior Tern1inal Transfer & llailway Co. and In~ 

duetrial \Commission. 
City of :\lil\\·aukee v, \Valdemat· Peterson and lnduslrlaJ Cornmi.1aSlon. 
Frontier Alinlng Co. and i-:Vorkmen's Cd1ni;}ensation l\Iutual Liability In· 

su1·ance Co. v. lndustrlal Connnission, Wnuam Hynes and 
Julia !Iynes, 

'Rust-0,ven l,u1nber Co. and ,vtsconsin Employers '.Elxchange v. Indus
trial 1Connnission and ·earl Olson, 

ln the follo-wing case the av:ard of tlle comnlisslon ,vas reversed in 
the circuit court for Dane county and an appeal taken to the supreme 
court, \\'llich is still Pending. 

I 
Ed,vard Steiger\\•ald and General .Accident \Jf'ire & Lift; Assn. Corporation 

v. Inclustrial Co1umfsston and Nelson. 

rn the follovring case the a:wnids of the cornmission have been con
firn1ed by the circuit court. for Dane county but the time jior ~p»ealing 
to the supreme court has not yet expired. '-.,,\ ./-· 

F. Eggers Veneer Seating Co, and \";'isconstn Employers Exchang~''y, 
Industrial Comn1ission and Lesperance. 

In tho follo,ving cases Rctions have been begunJn the ;;;ireuit court 
for Dn11e county to revlevr the orders of tlle inclustrlal co1nmisslon. 
\vhich actions are still pending. 

}Jolt Lun1ber Company and \ViSeonsin En1ployers Exchange v. Indus
trial Cotnmiss1on and Bebeau. 

Gaulke anrl Workmen's Compensation }.Iutual Liability Ins. Co. v. In~ 
'duStrlal Comn1ission and Zirn1nerman. 

J. L Case Threshing liachiue Co. and .General A_ccident .Fjre & Life 
Assurance Corporation v. Gundlach and. Industrial Commie· 
sion. 

Frint irotor Car Co. v, Industrial Commission and Healey, 
Meade v. i\Vtsconsin .;,.rotor ·Manufacturing Co., En1ployers Mutual Lla~ 

bility Ins. Co. and Industrial Comtniason. 
Superior ,Box Co. v. Baker and Industrial ,Co1nmission. 
A. F. \Vagner ArchitectUral Iron works v. Guenther and Industrial 

Com1ntssion. 
A. ff. Stange Co. v. Industrial Commb;sion and Fredericks. 
A_ndell Y. lndustr!al Co1vmissio11 and tbe Consumers Co. 
P;::nyling & Harnischfeger ·Co. and \Vorkmon's Con1pensation Alutual 

Liability Ins. Co, v. Meldenbei'get and Industrial Commission. 
Armstead Laundl'Y and Dry Cleaning Co. and Employers Indemn'lty 

·Exchange v. Lasander and· Iutl,ustrlal ConunJssion. . 
Nev;port Hydro Carbon ,Co. v. Industrial Commission and Dedlan. 
Dedian T. Ne,vport Hydro Carbon' Co, and Industrial .Con1n1ission, 
Jarencw.k v. North,vestern J\falleable Iron co. and Industrial Commis· 

sion. 
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Van den Boon1 v. Industrial Comn11ssion and :i\Iihvaukee Refrlg~rator 
•rran.sit & Car Co. 

N. Ludington Co. and the Fidelity Casualty rOo. y, Industrial Comrnis· 
sion and l\lcl(ay. 

Emf)loyerS Liability Assurance Corporation v. Industrial Connnlssion, 
Harrison and ·Boe. • 

Sha,vano I,un1ber Co. t41fl t11e Em1>1oyers ,}Iutttal Llability Ins. Co. v. 
Indnstrla.J Commission and Elertson. 

Tanas v. Pa,vling & liar1iiScbfoger Co1npany and Industria1'1Commission. 
Schroeder & Daly Co. and Employers hiutual Liability Insurance Co. v. 

Industrial commission and 'l'oH. 
Appleton Roofing Co. and Georgia Casualty Co. v. Industrial Commission 

aud E1ni1ie Deeg. 
'\Y11Ham Huebner and Master Plun1bers' Linlited ~futual I,iability In· 

surance Co. v, Industrial Commission and Ir'1na Van Lare. 
ICenfleld-Lantorcaux Co. v. Industrinl Co1nn1isslon and Patrick Unvler. 

In the followJug cases actious:i have been begun in the circuit court 
for Dane county to set aslde the order of the industt·ial commission 
dismissing the ap-plication for au aWard, ,vhich actions are still pend
Jng. 

ft!eta Ollifn' V", Jndu!!trial Con1n1isslon and John G. ,voUaeger Co. 
Joh11 Lund v. Industrial .CQm1nission and Park ,Falls Lumber Co. 
Martha Leo v. P1upkinton l{otel Co,, Standard Accident Insurance Co., 

and Induatr!al Co1nruission. ' 
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REQUISITIONS. 

RcLES OF 'n!E EX·JllCUTIVE 01,'FICE RELA1'1NG TO APPLlCA· 
TlONS FOR REQU!SI'l'IONS, 

The follo,,·ing are the rules adopted by the executive department per
taining to upplicntions for requisitions for fugitives fron1 justice. 

1. Every appHeation to the governor for a requisition n1ust be n1a:de 
in ·wt·itlng by the district attorney Ol' other _prosecuting officer of the 
county in ,vhich the critne ·was con1m1tted; prov-i,led, that if in any case 
such. district attorney or other officer shaJl refuse to n1ake tho applica
tion, it 1nay be 1nuih1 by any other person, hut must then be accom
panied by the affidavit of at leasf two credible per-sons, statlng1 so far 
as can be ascertained, th<; reason of such refusal, and all the circun1~ 
stances connecterl therirwith, See Opinions of Attorney General: 1904, 
pp. 32, 33, 40, 53; 1910, p. JO. · ' . 

2.' The district attorney or other prosecuting offleer must, in addi
tion to the requireinents of the statute, eertliy that he Js content that 
said fugitive shall be brought back to the state for 1, trial at the pnblic 
expense, tllat such expense shall be a _county charge, and that he be
lieves he •has ·within his reach and ·wi1I be able to produce at the trial 
the evidence necessary to secure a conviction. See Opinions of Attor
ney Gene·ral: 1904, pp. 32, 34, 37, 40, 50, 51, &3, 54; 1906, pp. 55, 56; 
1910, p. 40. ' 

3. Such officer must nan10 in the uppHcatton a proper person to whom 
the ,.,•arrant may l~sue as agent of the state, and must certify that sueh 
person has no private interest in the arrest of the fugitive. See O_pin· 
ions of Attorney General: 1904, _pp, 40, 04; 1908, p. 48: 1910, p. 40; 
"\rol. I. p. 567, 

4. The facts and circumstances constltutlug the offense charged 
must appear by affidavit o.nd must be suffl.elent to establish prhna facfe 
Bvidence or guilt agatnat the pnrty accused. See Opinions of Attorney 
(',enernl: 1904, pp. 34. 87, 40, 49; 1908, pp. 47, 48, 49, ii2; 1910, pp. 
38, 43; Vol. II, p. 811; Vol. JV, p. 128. 

5. Statetnellts 1i1.ade on infol'mation and belief should be distinctly 
defined and_ the sources of information and grounds of belief must be 
set forth tn detaiL See Opinions of Attorney G-eneral! 1904. p. 41; Vol. 
11, p. 817. 

6. If the crime charged ·be forgery, the affidavit of the person whose 
name is alleged to be forged must be produced or a sutficiettL reason 
glven' for its absence. See Opinions of Attorney General: Vol. I, p. 
566; ·1tol. II, p. 812. 

1. It must appear $3tisfactorily that the object ln seeking a requisi
tion is not to collect a -debt nor tor nny private end, but that the a:p
plicatton is made tn .good faith, and with a view to enforce the charge 
of crime against the offender. This rule will be applied with especial 
$trlctnesa in all cases of false prete-nses, embezzlement, and Uke crimes. 
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See Opinions or Attorney General: 1$04, pp. 35, 37. 60; 1908, p. 47; 
1910, p, 40; Vol. J, p, 566. 

8. Jt must be affirmatively stated ,vhether any application for a requi
sition for the same person for an offense arising out of the same 
transaetJon bas been previously made, and, if a prior application bas 
been made and denied, any 1111w facts appearing in the papers 1nust b€ 
specially pointed out. See Opintous of Attorney General: 1·004, pp. 
s2; 54; -wos, pp. 54, 56; mos, p. 47. 

9. If the applteatlon is based on an lntorn1at1ou, It n1ust be ·accom-
11anied by all affi.dav!t containing a detailed statement of the facts and 
·circumstances constituting the offense cha1·ged. Bee Opinions of AttOl'· 
-ney General: 1904, p. 41; Vol. I, p. 567. 

10. I.t n1ust nppear by affidavit that the accused waa in this state at 
tJ1e thne the offense is cbarged to have beeu con11nitted. and that he 
.snbseq,uently 1led theretro1n, and the tln1e and eircon1stances of his de· 
J)arture nl.nst be shown as particularly as n1ay be. It must also al)· 
pear ,vhe-re the accused is, 01' is believed to be, at the tinl.e the- applica
tion is 1nade. ·See Opinions of 1\ttorney General: 19041 pp. 35, 41, 45; 
1906, p, 5G; 1910, p, 1-1; 191·2, p. 962; VOL V, pp. 532, 622; Vol. 'VJ, pp. 
168, 414; Vot VII, p, 588. 

11. If· kno,vn, it must appear ·whether the fugitive has ever been a 
resident of thjs stale, Qr. hafl onI:v bee·u transiently here; and if tl'ans· 
iently here, for \vhat Ieugth of tln1e and on ·what l>tu~iness, and under 
·what circnrn.stances he departed. See Opi_nlons of Attorney General: 
1904, pp. 35, 38, 41, 54, 55; 1906, p. 66; Vol. ll, p, 817, 

12. lf the offense ,vas not of recent oceurrenco, satisfactory reaoons 
must be given ,vhy the appHcation has been clelayed. See Opinions of 
Attorney General: 1'904, 'pp. 33, 50, 

13. The magistrate before \vhom the affidavits are taken must certify 
whether, in his op1niou, the parties making the $atne are to be believed, 
See Opinions o[ .Attorney General: 19041 pp. 35,158, 54, 56; 1906, p, 60; 
1.908, p. 48, 

14. The official character ot' the officer before whom the affidavits are 
taken Jnnst tie certified lo by the clerk of the circuit court. See Opin· 
-ons of Attorney. General: 1904, p. 55; 1'908. ». 48; 1.912, p. 958: Vol. I, 
1J, 567. 

15. AH papers tnust he du])licate originu1s, except the complaint and 
·\yarrnnt, which should he certified copies. Duplicate originals, or cer
ilfled copies, of all papers necessary upon tlle application 1nust be fur
nished to the governor, that one eet rnay be retained in this depart
ment a.nd the other attaChed to the requisition. This requirement ts 
<ieslgnccl to embrace ull the papers in the case, Including the formal 
appUcation. In case the appit.cation hi for a requisition upon the gov
·ernor of Ohio. triplicate originals or certified copies of o.ll th.e papers 
must be furnished. '\Vhen certified copies of papers are glven, they 
mu.st be authouticnted ns prescribed in section 4140 of the revised stat· 
11tes. See Opinions of Attorney General: 1904, pp. 41, 55; 'Vol. I, p. 
li66; Vol. II, p, 817. . , 

16. It having been decided that notaries public are not 1naglstrates 
'V.'ithtn the meaning of federal law, no requisition based upon affidavits 
-made before a notal'y pubHe wHI be granted. .See Opinions of Attorney 
General: 1904, pp. 49, 51, 54; 1906, p, 57; 1908, pp. 48, 60; Vol. ll, p. 
817. 

11. No requislU011 ,vill be granted tor a fugitive ,vho bas taken 
refuge in the ·British provinces. See Opinions of Attorney General, Vol. 
1ll, p. 830. 

18, As bastardy 'is not sufficiently ,ve11. defined by the Jaws of thls 
state as a crime with1u the 1neanlng of chapter 7 of the _.\ct of Con
gress of February 1•2, 1193, no requisition w111 be granted for the sur-
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lnd-igcnt, lnsune, e.tc,--Ii.ights nnd liabilities of counties and 
divisions thereof a1;; to sn]Jporl: of _indigent str,n1gcrs considered .. 

January 8, 1918. 
J. R. l'>FIFPNEil, 

District ;.litorney> 
Stevens Point, \Visconsh1. 

I have your letters 9f J)cce.n1bcr 81 1917, A.nd .Ja111u1ry 21 19181 

requesting 1ny opinion a;; to t}1e 1iabilitY, prin1ary, se.condary 
and other\vis<>, of. J'Oltl' county a1td suhdivjstons thereof for sup. 
po1't furnished by the city of Stevens Point to J>oor persons. 

'rhc 1nutc1•inl fn.(it8, as I 11nderstand then1 1 are these: _;\ 1nan 
having a legal resl{1ence nntl scttlcn1ent h1 the ton•n of I-full in
tcr1narricd 1vith a resideut of the to,vn of Carson. A fc,11 days 
thereafter he established his residence or l101nc h1 Stevens I_J;oint 
nnd ,vithin n. :vear fro1n the tirne 11c left I{ull l1c ,vas scn,tencccl to 
the peuitc11tivry a11d his ,vi:fc and child ,rcre given poor relief 
by the iJity, acting, as it clnhus, under sec. 1512, Stats. ~rhe city 
clel'k at once uotificd the county clerk of the fact that relief had 
hc,cn furnished the ,vifc aud cl1ild; and furt.l1er, that she elain1cd 
a legal Rettlc1nc11t in rnrson. T'l1erc11pou, the cou11ty clerk gave 
t:he statutory notice to the to\\•11 'clerk of Carson and promptly 
1·cceived a counternotlC'c to the effect tlu1t snicl indigent persons 
Vi'ere not 1·csidcnt in Carson. She ha(l made a11 affidavit ,vhen 
the help wos extended that slie resided in Camon. What a1•0 
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the resultant rights and liabilities a1nong these to\Yns, tho city 
and the county? 

The legal settlmncnt. of the hushand at the time relic£ was ex
tended was in the town of Hull, his legal settlement continuing 
in that town for at least a year after he removed from it .. 

u ( 4) Every person of full age ,vho shall ha Ye resided in any 
town il1 this state one whole year shall thereby gain a settlement 
in sueh to"'ll, H and 

"(7) Mvery settlement when once legally acquired shall con
tinue until it be IOst or defealed by aequiring a 110,v one jn tl1is 
state or hy vo.Iuutary Ul!J) uninterrupted absence fron1 thf ' 'J' 
in 1vhich such. legal settlc1neut shall have bee11 gained f 
\Yhole year or np,vard; and upon acql1iring a nc.-..y sett1ein. 
u11on the happening of suel1 voluntary and 1u1inter1"uptc,_ "µ -

sence all fom1er settlements slrnll be ilcfeatecl and lost." Sec. 
1500, Stats. 

Tlie lrnslmnd had not acquired a legal sett.lement in Stevens 
_Point 1 because he l1ad not resided there an entire year,' ancl ho 
has not hcen vohintarily absent from the town of H nll for a year, 
even at this date, unless prisoners in \Vanpun can be saitl to be 
voluntarily absent fron1 ho1n.c, 

The legal settlement of the wife and child are fixed hy that of 
tlie hnshand. 

"(1) A married woman shall always follow and have the set
tlc1nent of her liuslnu1d if l1e llavc an.v 1vithin the state; * • *. 

'' (2) Legitimate children shall follow and have the settlement 
of their father if he have any • * • hnt if the father l1ave 
no settle1ne11t ther sJu:Lll in like 1n::n1ncr follo"' and have the set
tleinent. of theiT 1nothcr if she have any." Sec. 1500

1 
Stats. 

Hence, hy force of statute, the legal settlement of the wife 
upon the marriage ,vas transferred fyon1 Carson to }lull, so 
that it seems plain and beyond dispute that when this relief was 
fumishcd by Stevens Point tlrn town of Hull was under legal 
ohligatim1 to rclit:Ye their 11ecessities. 

'
1 Every to,vn s]1all relieve and support all poor and indigent 

persons lawfully settled therein whenever tl1ey shall stand in 
need thereof except as hereinafter provided." Sec. 1499, Stats. 

1.rhe 0111~, ot11cr provision ,vhieh applies here is found in sec:. 
1512, and that leaves the nllimatc liability resting upon the town 
of Ih!ll, the place of legal settleme11t. Therefore, the real qnes-
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Uon is whether or not the proper steps have been taken by 
Stevens Point to charge the cmmty with tl1is expenditure and 
by the county to entitle it to 1·eimbnrsement from the town oi 
Ilull. Under 110 possibility can the town of Ca1'son be held 
liable, assuming tliat the statement of facts as above recited is 
corl'ect. TJ1c liabilities of counties and to,vns and 1nunicjpalities 
for the support of the poor, either direct or indit-cct, is wholly 
statutory. 

0 At co1n1no11 l:nv, no ren1edy over against the to,vn "\\'hereh1 
the person relieYcd has a legal settle1nent exists. * * * 
I-Icntfr1 the statute creating the. liability nnist be st1lictly con
Btrnctl1 und th<it giving sllelt ren1e<ly and prescribing the pro
cedure must be followed. 'l'o that. effect have been all the de
cisions of this court on the subject." Milwa1tkec Co. v. City of 
Sheboyya11, 94 Wis. 58, 63-64. 

'l'bc procedure is sot out ;,1 se<J. 1512: 

""\"'Vhen a11y person not having a legal settlc111ent therein shaJl 
be taken sick, la1ne1 or other1vise disabled iu any to,vn 1 city or 
village, or £rout any other canse shall be in 11cc<l of relief as a 
poor person *' "" *' the snperviso1's or other proper autl1ori
ties shall provide such assistauco to S1lch persons as they n1ay 
tlcein just and necessary * * - *. 'f-hc expenses so incurred 
shall be a charge against the county. 'l'he account therefor shall 
be audited by the count.y board and paid out of the comity 
treasm•y, and to be hy said eolUlty recovered of the town, city Ol' 
village in ,vhich such person so relieved has a legal settlcn1cnt; 
* • •. It shall be the duty of the town, city, or village clerk 
to ascertnin, if possible-, the to,vn, city or village i11 ,vhich snch 
person has a legnl settlernent, and ,vithin ten dnys after snch 
person heco1ne8 a pulJlic cl1argc1 to ser,·e upon the county clel'k 
of his county a \Vrittcu 11otice 1vl1ieh shall state t11e 11an1e 0£ the 
person ,vho luts received public aid, the JHnnc o:f the. tov;rn, city, 
or viHagc 1vhe-rc sneh person cla-inis a legal settlorn.ent, or, it 
such plaec conld nott after duo di!igenco1 be ,aseertaineclJ a state
ment of such fact. and the date on which the first aid or suppol't 
Vi'US furnished. In case such notice is 11ot given ,vithin te11 days, 
tllc sainc 1nay he given at any other tin1e, but in sucl1 ca.se tho· 
county shall be lia hie only :for the expe1ise inemred for the snp
pol't of such person from and after the time of the giving of such 
notice. 'rhc county clerk shall file such notice h1 his office, and 
shall within tc,1 days afte1· the l'eeeipt thereof serve a written 
notice, containing the information so received, • · * @ if such 
county is not under the county system of maintaining its poor 
* * * to the clerk of the to,vn! city1 or village in which snch 
person clain1s a legal settlen1ent, In case sueb notice is 11ot 
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given ,vithin snch ten days the san1c n1ay be given by the county 
clerk at a11y ofhcr ti1ne, but in snch case tho * * * to,vn, 
vi1lage, or city so notiiietl -shall only be liable for the expense 
incurred by such county for the support of such person fron1 apd 
after the ti1ne of the giving of such notice. «• * *." 

I sl1ould have stated before that the distinction bct,veen to,v11 
nncl county poor is 1naintaincd in IJortagc co1111ty. 

In no event could the town of Hull be held directly liable to 
Stevens Point. The divi.-;ions of a county in thh, 1nntter deal 
solely ,.,,ith ihc county. rrhe statutory procedure n1akes the 
county a party to every act.ion of this kind and does not provide 
suit hy one to,rn against another. Ebert v. Lan[Jlacle Co., ·107 
Wis. 569. 

Nor is the to,vn of Hull, it see1ns to n1e1 liable to your county. 
No not.lee has ever been given that to,vn under said sec. 1512, 
·and such a notice is vital to the county's right to rein1bursc
n1ent. Thh: is n1adc plain by the provisions of the statute above 
quoted and by the decisions of tile snprc1nc court. Of course the 
to\\'11 of IIull is not sho,vn to have suffered any loss or clisad
vantage by \\'ant of a proper notice. But these nu1tters arc not 
ruled by equitable considerations, and ,vhen it is borne in mind 
that. 

uthc liability is purely statutory, and tho ren1ecly given by the 
statute n1ust be strictly follo,vccl,'' 1>lyn1.oulh v. Sheboyga11- Co., 
101 Wis. 200, 202, 

we must conduclc that. the town of Hull has escaped the liability 
it \\'oulcl be under hitd proper and tiinely notice been given to it 
by the county. 

The to,vn of Carson is under no obligation to rein1burse the 
co'unty. The person relieved ,vas not living in that to\\'ll nor 
residing there and had no legal settlement ,vit.hii1 it. 'l'he mere 
fact that notice ,vas given to that to,vn by the county clerk ca11-
11ot be· held sufficient to 1nake the to,vn liable. The clain1 n1ust 
have a better fonnclation. It is essential to such a claim that the 
legal scttle1nent. of the person relieved he i11 the to\\'n, other,vise 
giving of a notice is a futile act. Both the settlement and the 
notice arc i11dispe11sable conditions to the liability of a to"'n to 
a county ,vhel'e tho lattel' has relieved pool' persons. Pl-y1nonth 
"· Sheboygan Co., 101 Wis. 200. 

There rc1nains for consideration the liability of the county 
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to the ci1J·. 'fhcl'o collJd be no question as to suc11 lial;ility had 
the 11oticc ,vhic11 tltc city· clerk ga vc tl1e connty clerk correctly 
stated the place of legnl se.ttJeincnt of t11e person relieved. 'l1he 
statute says the city 1nnst '' if possible:)' asccrtni11 that place. 
That, wm1lcl seem to require !hat all reasonable effort should be 
111ade by tlte cit:r authorities to lear11 the fact. \"\Thcther or not 
it ,vas possible £or t11c- city unthor.itics to aSccrtni11 the J}lace of 
legal settlen1ent of these poor pcrsoJ1s js a qucstio11 of fact. 011 
first eonsideratio11 it ,vo1~ld sccn1 to 11ave been ,·cry easy, eer
taii1ly possihle1 to have learned the facts. 

No,v, \Yhe11 \YC eoH1c to ronsider the J1otice ,vhich the city 
c1€rk n111st giYe, \V{? fi11{l that it n1ust state the })lace ,vhere the 
l)Cl'S01l 

"elai1ns_a legal scitlcn1cnt, 01\ if such place couhl 11ot, after due 
cliligencc, he asccrtaiuc(l, a staten1cnt of such fact. 1 ' 

rl\he Ja11guage just qnotetl indicates clearly the ]rind of effort 
which must he pnt forth lo asccriain the place of legal settlc-
1nent, au(t thereh:ir quite -strongly indicates that the citJr a-utltori~ 
ties arc 11ot to content t hen1selvcs 1ncrcly ,vith ascertaining the 
plaec ,Yhere S\tch person clain1s a legal sett1c1nent, but are to• 
ascertah1 ,vherc such settlcn1cut is, i11 :fact. Orclinarily, it 
,vonltl l'C(Juire no diligc11ce to ascertain the clahnR o-f the person. 
J11 tl1is co11nection 1 ,ve arc also to consider t.he reaso11 for in· 
for1niug the county elcrk o:f the place of legal scttlc1nen"t. rrhe 
city authorities }10.vc the poor person bcfo1'e then1 an(l c·a11 iu
r1nirc; the couut.y clerk ls not or<linarH.v so circ1uut1tanced. 'l'o 
('Ht.itle the cou11ty to rei1nbnrsen1cnt, it js C8sent.inl tl1at it give 
the to,vn or co1.u1t.y ,vhich n1ny be liable to it for rchnlJursctncut 
pro1npt 11otice that the relief is furnished &'l1cl1 poor person. 
I-Ienco it follo,vH jf the connt.v i~ not i1l.iorn1ed as to the p]ace of. 
legal settle1nc11t: or1 ,vhat is ,vorsc, is n1isinforn1cd1 -the county 
loses tho right of rcilnhursr1nent. It ,vo11ld seen1 only just and 
therefore, probobly the legislative intention, that ,vhcre tl1e 
county loses that right through the fault of the city wh1eh fur
nished the J>oor person relief tl,e loss should fall on tho party 
at fault, that is1 011 the city. 

I a111 persuaded tl1at n. 1nuuicipa1itr ,vhic.h 11cnders relief to rt 

J)Oor 1}crso11 havjng no legal sett.1e1nent therein, n1nst1 as a con
dition o-f its rlght to recover fro1n the cotn1ty-, infor1n the co11nty 
clcl'k either that tl1e place of legal settlement cannot be ascer-
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taiued, after due diligence, or inforn1 the county clerk co1T~Ctly 
as to the legal settlement. 

In short, I am of the opinion, from the facts stated, that the 
city of Stevens I>oint bas no legal claiin agaiust tlie county and 
that the county, eYen though it should allow and pay the city's 
clailn, ,vould have no cause of action or legal clain1 against either 
of the towns mentioned. 

Public O{/icers-County llighway Commissioner-1'enn of Of
fice on Rciilcction-Thc term of office of a reelected highway com
missioner is fixed at two years by sec. 1317111,--6; the county 
board cannot cliangc it. 

,January D, l.D18. 
W1sco>1sm HIGHWAY Cmm1ss10>1. 

In yonr favor of January 8 you ask for interpretation of 
subscc. 2, sec. 1317ni-6, in refercnen to its applfr~ation to tho 
election of high\vay con11nission~T in the co1n1ty of Florence by 
tho county board of that county. 

The facts as stated by you are as follows: 'fhe minutes of 
the county boar,l regarding the clcclion of J. F. Barry as high . 
,vay con1n~issioncr for said count)' at its session in 1915 read as 
follows, to wit: 

"Dccernbcr lt 1915. On 1notion dnly 1nade1 sceouded and 
C'lll'l'icd, l. F. Barry 1vas appointc<l high,vay conunissionel' for 
ensuing year at a salar~r of $100 per n1ont11.'' 

At the December session of the board, in 1916, said J. F. 
I5nrrr ,vas rcClectcd, the n1inntcs reading as follov.•s, to \\•it: 

"Dcec1nber 1, 1 OlG. 011 1notion 1nade1 se.conded and carried, 
J. F. Barry \Yns appointed road conurUssioncr for tho ensl1ing 
year at a salary of $120 per month." 

Upon this record you submit the question to this department 
,vhcther the county board eonld limit the eon1rrtissiouer's second 
election to one J,-car; or if the effect of the n1ot.ion as passed is to 
cloct hin1 high\\'UY con1missioner for a period of t"to yeal's. 

Sec. 1317m-G, subsec. 1, in part, reads as follows: 

• .rrhe county board of each county shall elect a co1npetent rrian 
as co~n1ty high,vay conunissioncr." 
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Subscc. 2, stibd. (a.), of said sectio11 reads: 

t'Upo11 ]1is first electiort the county J1igl1,vaJ' comm1ss1011er 
shall serve until the first Monday in January of tl1e second 
year succeeding tl1e :rear of his election." 

Subd. (b) of said subsee. 2, in pai-t, reads as follows: 

1
' If a co1111t5r hig1r,vay eon1n1issioncr sl1all be reelected, he 

shall serve t,vo years from the expiratio11 of lri.s prcvio11s tcrn1 
11nless soo11cr rc1noved for cause hy a nlajority vote of all mem~ 
bcrs of the county board.'' 

These are the only sections tliat we find in the statutes directly 
bearing upo11 this question, a11d, co11sidcring tl1ese statutes alone, 
tlicrc would seem to be no question but that upon said J, I<'. 
Bar1·:r 1s rci:ilcctio11 the ter1n of office ,vol1ld he t,vo 'Years, as pro
vided by the statute. 

Tl1e n1i11nte of his e1ection 1 on Dece1nber 11 1916, coutai11ed a 
JJTovision appn11cntly li1niting his terin to 011e yeal' by the 11se of, 
the tern1 ii ensuing ycal'. n In order to ]1ave this 111ll1ute or ac
tion of the county boa rd as to the length of term affect the term 
of his office, it woulil be necessary to hold that the county board 
could change the term of office and make it different from that 
provided for by the statute, Tliis we arc satisfied the county 
boar,l conic! not do. His term of office, as provided by the stat
ute, is cleurly n1adc t,vo ;_vear8. 'fhe con11t;v board is not vested 
\Vith au:v authority to alter, antend or change tl1e provisio11 0£ 
statute. 1:'lic stntute 1111doubtct11y fixes the tern1. 'fhe provi~ 
sion in tlrn minute of the proceedings of the conuty board by 
which he was reelected, which pnrports to shorten the term of of-
1lcc1 is of 110 force or effect, :n1d is 1nere surplusagc. 

It ¥;ould see1n nbnost llnnecessary to cite all;.\' authol'ities i11 
support of this holding. '!'he case of People c:,, ,·cl, Lane v. 
Case, 19 :N. Y, Supp. 625 1 is instructive if anj~ such a11thol'ity 
is uecdcd. It is u case iuvolving the elcctio11 of a co1nrnissio11cr 
of ltighways in the state of New York. The term of office there 
\Yas tl1rec years. The ballot by ,vhich l1ane ,vns ,olectcd con
tained a recital on its face limiting the term of office to two years. 

Iu decidillg tl1e C&'-:e, the court uses this language: 

'
1 'l'he term of office o:f c,nnmissioner of higlPNays is fixed by 

statute at three :rears, a11d 11cit11er the occupa11t o:f the offiee1~ 

except by death or resiguation--the election officers nor tho 
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elcc!ol's can shorten or lengthen such term of office. The statute 
fixes the term of office Hot the electors. Whether the words on 
the ballot were place<l there by design or mistake no effect can he 
given to the1n. 'To do so ,vould per1nit th,e act of the lcgislatUl'C 
fixh1g the tern1 of office in any (',ase to he nullified. u 

In the case of State ex rel. He11ch v. Chapin, (Ind.) 11 N. E. 
3]7) ,Yas iuvo}vetl the questio1i of ,vhcthcr fhe connnission of the 
governor in appointing to office, reciting a different ter1n of of
fice tlrnn that prescribed by 'stai.llte, could affect the term of 
office provided by the statute; and the court thcl'c holds, page 
319, that the recital of a different tcrn1 of office in the com-
1ni:ssio111 sigucd by the governor, thail that provided hy the stat
ute 1vas of no force or effect. 

I therefore advise you tl1at the lhnitatlOn to one year con
tained in the 1nlnute of the proceedings of the- county board of 
Florence county ,vai-; incffeetivc and that his election ,vas .for the 
tcrin of t,vo years1 as fixed h:,;r the statute. 

Public Of!iccrs-Coimly Borml-llridgcs um/ Higl, ways ...... 
C'ounty hoard cnnnot !Jay cxptn.1Rcs of 01· salary to 1ncn1bers ,vhile 
<:1:ttcntling a road school. 

January 9, 1918. 
(!. F. ::\fon1ns, 

lJislrict Atlor·ncy, 
\\rflshh11rn, \\Tigeonsin. 

Your letter of Jmnuu·y 3, 1918, states that the Barfielc1 county 
Rtate roa(l and bridge connniltec ask 1vhethcr they can eornpel 
the county to pay their expenses rnul for sc1·viccs h1 attending 
the road sehooi"to be held at the capitol hy the state highway 
con11nissio111 and ,vhet11cr the eouuty hoal'd 1nay, in its discre
tion, a1lo-\Y then1 t11eir tra\•eling expcns('s; that you arc unable 
to find any statutory pTovision "'hich rcqnil'cs or per1nits the 
county to pay such expenses.or con1pcnsation; and that members 
of tliat committee from other counties have repeatedly attended 
sueh school at the expense of their counties. 

You asl, to he advised wl1ct.her foe count,· is liable for such 
<>xp~nscs and -,,yl1ethcr it is liable for con1pensation for ntt(n1d
a11ce at the Toad school, and if not, "'l1ethc1• it is in the discre-
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tion of the county board to nppropriate 1uoney to cover either 
such expenses or coJnpcnsation. 

You1· lctte1• indieates tliat you had in mind the rnle which holds 
that county boards can expend publie funds only pursuant to or 
under statutory authority. No statute has been found hy yo-a 
and ,ve have found none that eon1peJs or pcr1nits tl1e county 
boarcl to pay tlie cxpeHses of, or a pel' die1n to, n1c1nhers of the 
eonnty hoard while a!tcncliug a road school or any other school 
or convent.ion. In that situation, ,vc nrust assurne fo1• present 
purposes that 110 such statute exists and render Un opinion 
necordh1gly. 

In an opinion given the district attorlley o:f 1-'aylor county, 
June 7, 1917, Vol. VI, Op. Atty. Gen., JJ. 399, it was said that a 
countr is uot liable 1o 111c1nbcrs of the count~, state Toad and 
bridge conunittcc :for tin1e and n10Hey. expended in attending 
the good r-0a<ls school or convention ,vl1ieh is unnnally co11ducted 
flt }.Jndison. hy the state higlnvay con1n1iHsion. No reason is 110,v 
percciYed for rcccdiug fro1n thnt position. 

To hol(l that the county is not liable to members of tho county 
hoar(1 or of sueh eonunittee £01• expenditures of t.hnc anc11noney 
is nearly, if not quite, tanta1nonnt to holding that the county 
hoard 1nay not la1vfully rci1nburse or con1peusate then1 therefor 
or authorize the1n to jncnr such expense 1lpon tJ1e county's ac~ 
eount )Icmbers of the county board cannot l)!; paid for serv
icrs or cxpcnse8 nnlc:;:s rendered or incurred in the discharge of 
official duties. That 11ntcJ1 is settled beyond question. rrhe. 
eo1n1nittee you ntcntion is required to JJCl'forrn specified dntic.9\ 
none o:f ,vhich is to attend scJ1ool, and generally 

"to perfo1·n1 sueh other duties as 11ui;v be delegated to it by tl1c 
county board," Subscc. 81 sec. 131711k~5, Stats. 

l\Iay the county hoar<l r<'qnirc this conunittce or any 1nc1nbcr 
of it to attend school 1 Would that bo within the scope of duties 
,vhich the county bonrd n1ay delegate or in1posc? The na111e of 
the con1n1it.tee in1plies very stl'ongly the eharactcr of its duties; 
They are constructive rnt11cr than educational It, ivould be n11 

tur,varrantcd stretch of the n1enning of the ,vords 11sed to say that 
the county hoa1•d could delegate to 01' in1pose upon tl1c m.e1nbers 
of tlie road and bridge eommittco the privilege or duty of qnali
£yh1g in t11c ,vay of itnpToving their technical education to better 
t,;;ervc on the boa1·d or the conunittee. Surely, n co~tni~te~ co1~_1q 
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not take a four years' nnivcrsit;v courRc jn engineering at the 
county's t>xpcnse and as a inattcr of dut;v or p1·ivi1ege. ,Vhilc 
this is an exaggeration of \\'hat is proposed nnd ,vhilc n1c1·e 
differences in clcgrce arc frcqnentJ;v recognized in la,v, still, the 
illustration, I think, serves to t'.xpo:-ic the llnsonndncss of the con
tention tliat public funrls may be expended by the county boa rel 
for the purpose n1entionecl There is a conclusive legal 1)resu111p~ 
iion1 I helieve1 that 1nc1n hers of the count)' board arc qualified 
as to education to discharge their duties, and fro1n tl1at it n1ust 
be inferred that t.he legislature did not intend t]1at public fnnds 
of a eount.y shonlcl be e.,pended in fitting tl1e memhcl'S of the 
Munty board to do the work they were elected to pcrform
cvc11 to the extent of a fevr clays' seboolh1g. 

It is 1ny opi11ion 1 therefore, that the eounty is not liable 
for such expenses mid attendance and that the law docs not per
mit the expcnclitmes of public funds fol' that pur1iose. 

J?tish and Gcnne-G-nide Lic,nises ---Statute regulating licensing 
of guides considered. 

HONORABLE W. E. BAnn1::nj Chr1.irn1an, 
1-Fisconsin Conset-va{,-ion Oounnission. 

Your letter of January 3 reads as follows: 

January 10, 1018. 

"'\'e are in Teceipt of n eonunnnieation asking that the at
torney general's office analyze subscc. 3 of sec. 29.22 of the 
Fish and Game Laws of lDH. 

u I l. Is it Ja,vful to hire a 1nau 011 the street of :i\l'inocqua to 
i·ow for me while I fish for the part of the time I am there, 
whether the man has a guide license or not 1 

•• '2. Or, to take a nu:u1 froni ho1ne to cu1np ,vith 111c ,vho 1vi1l 
do my rowing while I am in the north, whether he hos a gnido 
llcense 01· not! 

'' '3. Or, jf 1ny boy ro,vs £or rne and I Tor hin1 ,vhile ,ve are 
ea1nping il1 the 1torth, ,rhile neither of us l1as n guide lice11sc?' 

1 ul'hesc q11estio11R \YCl'C asked in a conununication to us asking 
us to rcfc1· thc1n ·to the atto1·n0y general. ·,vo have ans,\'ercd 
the questions but 1,c does not feel satisfied with qnr interpretation 
of tlic low." 
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Subd. (3), sec. 29.22, ch. GG8, laws of 191'7, roads as follows: 

"(3) Guide licenses. No person shall engage, or be e1nployed~ 
for nuy contpensatiou or rt:"\Yar<lr to guide, dit'ect1 or assist any 
othcl' person iu hunting, trapping, or fishing un1css a license 
therefo1·, suhjcct to the provisions of section 29.09, has been duly 
iHsue<l to hiJn by the sta tc conservation co1n1nission. The fee for 
each such license is one dollar. 'fhe applicant shall deliver to 
the state eonscrvatio11 connnh;sion a. bond running to the state 
of "'Wisconsin, in the sum of two hundred clollars, with two snre
ties, and conditioned that if the applicant shall well and faith
fully obsel'Ve and comply with all the requirements of this chap
ter, and the guide license issued thereunder, said obligation shall 
be null and void, otherwise to remain in full force. But this 
subsection does not apply to the employment of labor by, or 
services rnndcre(l to, the licensee of any net fishing license._'' 

I do not believe that this section should bo given a strained or 
1u1r1•01v const111ction. 1Jnder this sectio11 a perso11. is prohibited 
for tl cornpcn:-Jation or a Tc,vnrd to gnidc1 direct or assist an
other pcrso11 in ·hunting, traf)ping or fishing ,vithont a license. 
'rhe acceptance of con1pcnsation or rc,Yard constitutes an essen
tial element in a statutory definition of a guide. "\Vhorc a per
~on accepts 110 con1pensatio11 or re,vard such a perso111nay guide1 
direct or assist another person iu hunting, trapping or fishing1 

and need not have a 1icense as provided for 111 said section. 
'J1hc licenses the la\V provides for are calle(l "guicle licenses." 

In portions of our state where fish and game abound certain 
persons, for a consideration, hold themselves out and offer to 
guide, direct and assist other persons in hunting, trapping and 
fishing, and this has heeome a means of livelihood for a large 
munber of people and has developed into quite a calling or busi
ness. These persons profess to be familiar with the lauds, woods, 
marshes, lakes and streams, and to ]mow the places where fish 
and game can be found, and often prntend to haYe a peculiar 
aenmcn or skill in the art of taking, catching ancl killing wild 
anirnals, 

The legislature has given l'Ccognition to this class of persons 
and to regulate thcfr calling has proviclccl that they should take 
out guide licenses. The provisio11 has been made, not only for 
the purpose of protecting professional gnides against inespon
sible competitors, but also for the purpose of enlisting these 
guides in the work of eom«Jrving tho fish ancl game of this state 
and of enforcing the lnws ennctcd fOl' their pi-oteetion, .As the 
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la"' docs not require of the applicant for a license any particu
lar qna1ifications and does not prescribe any particular po,vers 
or duties or specify a schedule of fees, it "'ould see1n that the 
n1ain purpose of the Ciuidc License La"' is to enlist Tesponsible 
r-ersons in the service of the conscrva tion 111ove1nent and to 
provide for their appoint1ncnt or e1nployn1e11t as deputy con
servation ,vardcns by the connnission, ,vhen dee1ned necessary, 
as provided by statute. rrhis secn1s to be the broad purpose of 
the act. its the la,v has a tendency to reduce tho number of 
persons ,vho ,vill care to engage in the business and to elhn
inate n1any irresponsible guides ,yho arc unable to pay the li
cense fee or arc unable to furnish the required bond, it ,vill 
secure to those ,vho do obtain guide licenses a sort of 1nonopoly 
of the guide business. 

Professional guides to hunters, trappers and fisher1nen 11ot 
only lead, direct and conduct then1 to places ,vhcre fish and gan1e 
abound but usually pcr.for1n a goodly share of the labor in trans
porting and toting the can1p outfits, the food Sllpplics1 the guns, 
the lraps and the fishing tackle. '!'hey ro,v the boats, locate and 
huild the can1ps, prepare the food and do the cooking. 1\ good 
guide is usually possessed of 1nore or less of these various ~c
co1nplisl11nents; and yet a 1nan n1ay take out a guide license ,vho 
does not kno,v anything about cooking, ro,ving or even of hunt
ing, trapping or fishing. All a person need do under the la;,v 
is to pay the dollar license fee and give the two hundred dollar 
bond and be eligible to a guide license. 

No,v, as to the first question sub1nitted in your letter: fish 
have their habitation in lakes, ponds and strean1s and, in order 
to catch then1, one 1nust go ,vhere they arc and one 1nust be pro
vided "'ith bait and the necessary hook, line and tackle. In 
going to such places one 1nay be obliged to go by rail, team, 
horse, auto1nobile, ro,v boat, 1noto1· boat, launch or other form of 
conveyance, and 111ay be obliged to have his bait and fishing 
tackle transported thereto for hin1. A con1pan~y or person o,vn
ing such for1n of conveyance, n1ay, it ,vould sccn1, for co1n
pensatio11 and re,vard transport another person, or his bait and 
tackle, to the fishing grounds ,vitho11t thereby con1ing ,vithiI1 the 
definition of a guide and "'ithin the prohibition of the statute 
ahove quoted. On arriving at the lake or stream, one n1ay fish 
fro1n shore, pier1 raft or boat. \"\Then fishing a1nid stream, or 
011 a hh. a person usually employs a boat. As I m,clerstanil it 
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the use of a ro\Y boat is 11ot necessarily a part of a fishing 
operation. It ordinarily l}rovi<lcs a 1neans o-f ,vaicr trausporta
tion and a 1neans for going fron1 vlaee to _µlace, as fancy die~ 
tatcs1 or to \\'lterc one decn1s the fishing to be good. A launcl1 
01• a n1otor drive11 boat 1vould n11s,ver the sa1ne lJllrposc. 

I1ikc horseback ridi11g, anto1nohiling\ hunting, fishing, ctc.1 

ro,ving is recognized as a separate sport, and has its o,v11 for1:n of 
exercise or an1use1nr.11t. It 1nay he iollo,ved as a business or vo
eation. Indeed, nun1? persons at ,vatcr resorts 1nakc ro-,ving for 
others a 1neans o-f livelihood. '11hc statute above q11otcc1 does 11ot 
require a pcrso11 ,Y1lo follo,vs the busl11ess of ro,ving, or a person 
\Ylto is casually cn1ployed by 311other to ro,Y a boat for co1111)ell
sut.ion 01· re,vard, to take out a licenHe. Such_ a perso11 does uot 
co1ne ,vithiu the pnrvjc\v of the statute. 

rrhc n1c1·e ro,ving of a boat :for n fishcr1nan does not constitute 
guiding, directing or assisting in -fishing. 1\ fishcrn1n11 1na~r cn1-
ploy one pcrso11 to conduct- hhn to the fishing groln1ds1 to in~ 
struct, direct and assjst hin1 :in fishing, '\Yhile he e1nploys a11-
cthcr person to ro,v the boHt for hhnscif and his guide; and he 
nH-tY alHo c1nploy n t11ird person to look after the ca1n1> au(l to do 
the cooking for a]L lJnder sneh a stnte of fach, it .is cl~ar that 
of a11 the persons so crnplo:_ved onl,v the first one n1entionefl 
should be provided 1Yit-h n guide license. 'l,.hc oarsn1an 1 u11der 
the statc1ncnt of faets, iH 110 n1ore eugagcd in guiding, directing 

· or assisth1g i11 fishing tl1au the n1an ,vl10 attc11(l'i to the cooking. 
'fl1erc arc, ho\\'evcr, certain ki11ds of fishing ,vhere t11e for~ 

,vard n1oven1ent of the boat dircetly aids a fishcrn1an in angli11g 
for fish. \Vherc thel'e is au active participation 011 the p0rt of 
the paid oaTsrnan i11 sueh a .fishing operation it might see1n that 
the oarsnu1n is assisting· h1 ils1ri.ng i:n1d co1nes ,vithin the lu,v. 
The. n1on1eHt tl1at ihere is a coOpeTntion bet,vccu the :fishe.rnun1 
nnd the J)aid oarsn1au for the prtrpose. of catching fish1 that rno
n1eut the oars1ua11 is assisting in fishi11g. Adinittcdly, it caunot 
in all cases he rendi1y tletcr1nined ,,,hen the ro,ving o:f a boat for 
a fishcr1nan eonstit11tcs guiding, direeting or assisting h1 fishbrµ-. 
·v{hetheT it docs 01' not depends 1tpon t110 facts in each <;HSC1 t.o 
be deter1ninc-d front the ,Yords, acts and conduct of the varties. 
It is entiTely a qncstio11 of fact to be detern1lne.d by the jur~1 • 

cicl'tal11 it jg that the 1ncrc ro,vi11g of a hoat for co1npcusat.lo11 and 
re,vard does not of itself const)tnte guiding, directing nr assist
ing jn fisldng. Had such been the i11ten.tion of the legislatul'e, 
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it ,vould by upp1'opl'iato language have expressed such intentio11 
iu the act. 

Co11fining 1ny ans"·er to tl1e bare facts as i1H~o1·pot1ateU in the 
first q llestion, I would say that they do not show that tho num 
who was hire,l to row was thereby employed to guide, direct or 
assist i11 fishing, a11d, :it is tl1ercfore 1ny opinion that said questio11 
should be answered in tile affirmative. 

As to the seco11d question: i11 co1111cctio1l ,vith "\Yhat has been 
said aboYe, it does 11ot see1n to n1e that the section quoted is i11-
te11ded to Tcclnire the servant or general e1nploye of a fisl1orn1an 
to secure a guide lice11se i11 o!'dcr to 1'01'' the boat for his n1aster. 
S·ueh. a servant or en1ploye. n1ay as lav;'fully 1·0,v u. boat as he 
n1ay perforn1 any other service 11ecessary for the co11veuicnce a11d 
c11joyn1ent of his 1nastcr. It is n1y· opinio11, therefore, tl1at Lhis 
questio11 sholl1S1 be a11swcrcd ill the affir1nativc. 

As to the third question, it is my opinion that the above sec
tion ,vas n.ot in.te11decl to hin<ler1 restrict 01· curtail the enjoy
ment afforded by two or more persollll on a fislring trip. '.l'hey 
have a rigl1t to be of mutual help uml assistance to each other 
during the expeditio11. 'l'he reciprocal assishu1cc so give1~ :·'-;::,~". 
not constitute the givi11g a11cl acceptance of conlJ)ensaf ~ c\ 
rcwai-d. 'l'his applies ])eeuliarly to members of the same f: al 
lt is, thcrdorc, my opinion that this question also should be an
S\\'el'cd irt the affir1native. 

As stated before, it is my opinion that this section of the stat
nte sltonld J1ot be give11 a technical construction. The la,v ,vas 
intc11<led

1 
prhna1·ily1 for persons ~vho follow tl1c calling or busi

ness of a gnide-persons who hold themselves ont to the public 
as sncl1. It ,vas 11ot intended to cover a n1ere casual act of serv
ant, fric11d, eon1panio11 or fellow fis11erma11. Any ot11ct con
st1·uctio11, ·1t \\'on1d scen1, ,vould bri11g tl1e -stat11te into pu.blie 
ridicule and contempt. and would make it an instrument of op
pression. 

'J'hc law should have the respect and coopcratiou of both 
guides and sp0Ttsn1on, and its proper obser\;ance by them- ,vil1 
do much toward the conservation of the fish and game of this 
state. 
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Eclttcation--A'o1'-1nal Schools-(/ourse of Instruct'lon--Board 
of regents not authoTized to extend eourse of instl'uction further 
tha11 the equivalent of a t,vo years' college, course. 

HoNotL-\.DLB G1,:01tGE B. HunNAl,L, 

Exccui"i-vc Co1.1,11sel. 

January H, 1918. 

In your letter of Januory 10 you submit the :following: 

"On .B'ebrnary 4th, 1914, the board of regents of normal 
s_cJ1ools passed Te$olutio11 No. 36, provitlil1g1 a111.ong other thingl:i, 
tlmt 'the course of stndy for the training of high school tcaehers 
is hereby extended to three years beginning SeJ)temher 1, 1914.' 
Sec page 43 of the report of the proceedings of the board of 
regents of norn1al schools, 1!>14. 

"On July 27, 1917, the board of regents of nomrnl schools 
rmssed the following resolution: Resolntion 244. 'Resolved that 
the several nor1nal ,schools arc authorized and directed to cstaL
lish beginning ,vit.h Scpte1nber, 1Hl7, four.year coGYses :for perw 
sons preparing to teach i11 high schools. 1 Sec page 31, report of 
the proceedings of the board of re-ge11ts of 11or1nal s.ehools, 1917. 

"Subsec. 5, sec. 406a of tlic s!ntutcs of 1915 (wh.ich subseclfot1 
was 1·cmunbered to be see. 404a of the statutes hy chaptei' 14, laws 
of 1917), reads, '·The boclrd of 11or111nl school regents 1nay extend 
the eo11rsc of instrnction in any 1101·1nal school so that a11;t co11rse1 

the a<l1nissio11 to \v]1ich is hascd upo11 graduation :fro1n an ac
credited high school or its cciuivai('!11t1 n1ay include tl1e substa11-
t.ial equivale11t of the iustrllctio11 give11 in tl1e first two ~years of a 
college course. Suclt course of in.str11etio11 shall 11ot bo extc11ded 
further than the substantial cqtrivalc11t of the instruction given 
h1 the first t\110 years of such college course ,vitl1out the co11sent 
of the legislature.' '' 

)r ou also state in ;rour con1u1unicatio11 that you are infor1nod 

tliat the i11sll·netion provided for by both of the resolutions above 
quoted is n1ore than the substantial equivalent of tl1e h1struction 
giYen in t11c first two years of a college co11rsc, a11d you ask. 
,vhethcr or 11ot tl1e t\vo resolutions above q11oted, or either of 
the1nl arc a11thorized under the statute, a.ssu1ning that your in
forination is co1•rect,-tl1at the instrnetiou provided for by botl1 
of said resolutions ls more than t.lie substantial equivalent of the 
iJ1Struction given in the first t\YO ycal's of a college COltrse. 

The legislature lias the power to fix the scope and nature of 
tl1e sehool currieuluins of tl1c va.rio11S schools in tl1e e11tire school 
system of the state. The governing boards and bodies of tlie 



16 

vn rions schools ha vo onl,r such })O\Ycrs \Vith rc,.feren.cc thereto as 
are delegated to them by the legislature. 

'rhe first questio11 is to <lctern1ino \Yhat the legislatul'c has clone 
directly as to fixing tho course of iustruction for norn1al schooi'5 
in this state. 

Snbsec. 5, sec. 406a, Stats. 191U (1·onu111hered to be sec. 404u, 
Stats., hy ch. 14, la,vs of 19171 and again. renuu1beretl by· ch, 453, 
laws of 1917, to be sec. 37.12, Sta!s.), reads: 

'' 'l'l1e hoard of n_or1nal se,11001 regents niay ~xto11d the conrse 
o:f instructio11 in a11y 11oruu1l s~hool so that a115r course, tl10 at1~ 
1nission to ,vhich. is hasctl upon gl'a<l11atio11 fl'otn an accredited 
l1igh school 01' lis C(fa1-..il1c,nt, rnay 1ile1t1dc LllO SlllJbl!Hl.tia] equivaw 
lent of the i11strnct.ion givcu. iu the fiist tn-o yeal'/.; of a college 
course. 8uch course of instruction shall 1tot be cxtcn<le(l fnrw 
thel' than the snhshn1tial equivalent of the inst.ruction given in 
the fiTst t\YO years of such college eourHc \Vithont tho consent of 
the legislature.' 1 

• 

Subd. (5), sec. JO,J, Slats. 1915, reads, iu port, as follows: 

"* * * 13ut ,vhcn any state 11orn1al school shall offer a 
course fol' the expl'('SS purpose of training teachers for cou11try f 
schools, the co1npl(lJion of ,vhich shall entitle one to the certificate 
n1entio11e(l in scctio11 405, as a1nendcd hy this act, tl1e con1·se o:f 
study shall be tlic full and fair equivalent of the course of study 
preserihe(1 for the county trnh1ing scltools by the state Sl1perh1-
tende11t.'' 

As far as I have been able to find the above quoted sections 
arc tl,e only acts of the legislature that relate to the fixing or 
limiting of courses of study in normnl schools by direct legisla
tion, 

'l'he next quest.ion to he considered is wliat authoi,ity the legis
latnro has delegated to tlrn board of normal school regents to 
reg11late tl1e scope of instructioi1 given in the normal sc11ools. 
An10J1g the gc11el'al po,Yer.s of the boar(l of 11orn1al school rege11ts 
is suhscc. 5, sec. 40±, Sn11bor11 & Bcrry111a11 's A,11n. Stats. 1889: 

''1110 prescribe the eol11·sc;; of study and the various books to 
be used i11 such i-;choo1s. * * *." 

This provision, ,Yith BO!llC slig11t a1nc11dn1ent, eontinu!;s i11 tl1e 
statute. It seems to he the only provision of the statnfo undct· 
the l;cading of general powci·s oi the board that attcm1its to 
delegate authority to fix the curriculum of studies. 
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The legislative act giyjng this general po"rer to the board to 
fix the courses of study 11111st be read together ,vith all of the 
other provisions of the statute relating lo nor1nal schools ,vhicl1 
,vere then in existence, and especially 1nust this be read in co11-
nection ,vith the apparent intent of the legislature as to the scope 
of the instrucl.io11 given in such schools. 

In ch. llG, lU"\YS of 1866, being an act to incorporate the board 
of regents of nor1nal schools, in sec. 4, appears the follo,ving 
language: 

"State nor1nal school~ shall be established * 6 *; the 
exclusive purpose of "'hich shall be instruction and training of 
persons, both 1nale and fe1nalc 1 in the theory and art of teaching, 
and in all the various branches that pertain to a good con1n1011 
school education; also, to give instruction in agriculture, chen1-
istry, in the arts of husbandry and 1nechanic arts, funda1nental 
la,v8 of the United States and of this state, and in ,vhat regards 
the rights and duties of citizens." 

Ch. 151, la"rs of 1869, ,vhicl1 "\Yas an act to codify the la,vs re
lating to nor1nal schools and to a1ncnd ch. 116, la,vs of 1866, re7 

lating to such schools, sec. 28, referring to the purposes of the 
school, left it exactly the sa1ne as it "'as in the origini;i.l act above 
quoted. 

By ch. 5, laws of 1875, sec. 28, ch. 151, laws of 1869, was 
an1ended by adding subjects in ,vhich persons 1night be in
structed, in the fo1lo,ving language: 

"And in all subjects needful to qualify for teaching in the 
p1tblic schools of the state. 11 Sec. 2. 

In scC. 402, Sin horn & Bcrryn1an 's Ann. Stats. 1889, appears 
a revision of the statute as to the purpose and objects of 11or
mal schools as follows: 

"The exclusiYe purposes and Objects of each 11or1nal school 
shall be the instruction and training of persons, both 1nale and 
fcn1alc, in the theory and art of teaching, and in all the various 
branches that pertain to a qood connnon scl1ool cclucation, and i11 
all subjects nce(lful to q1u1lify for teaching in the public schools; 
also to give instruet.ion in the funcla111cntal la,vs of the 1Jnited 
States and of this state, in -"rhat rcgardH the rights and duties 
of citizens." 

Sec. 402, as above quoted, re1nains unchanged. 
Attention is called to the statute relating to the purposes and 

2~A. G. 
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objects of normal schools for tho purpose of showing that 
throughout the history of the legislation on this subject the lcgis
latul'e has cvinee.<l au intentio11 to lllnit the objects a1u.l purposes 
of the nor1nal school instruction and training to such subjects as 
are needful to qualify for teaching in the public schools; and 
this inte·ntion is further specifically ~1nanifcstccl br the provision 
in subscc. 5, sec. ·!0611, Stats. 1915, now sec. 37.12, Stats. 1917, 
which l'Oads as follows: 

'
1 * * * Such cour1,;c of instruction shall not be extended 

further than the sn1Jstantial equivalent of the lnsttuction given 
h1 the first t,vo years of sueh eo]lci?;e cou1·sc ,rithout the consent 
of the legii:.latnre.'' · 

'J'hc course of instrnetion referred to in isubscc. G, see. 406a, 
al)o\'e quoted, ndnTission to \Yhich is based npon graduatio11 :fronl. 
riu aecreditcd high school or its eq11ivalcnt, 1 nssn111e1 is the 
1nost. Hdva11ecd course ,vith v;hich nor1nal schools have to deal. 
.1\.s.sun1ing that this is trTlc and that the t,vo ra;:;olutions prescribe 
for 1tor1nal schools a course of study extending further than the 
substantial equivalent, of the instruction given in tl1e first tv.·o 
~·ears oi a college course\ there ,vould .see1n to be no question 
upon those assuinptions of fact but t11at both o:i the resolntiot1s 
\Yere unanthori7.cdJ as it is clear fl'o1n all of the legislation on 
the suhjeet and the- course o:f its hi.story, as above 011tlined, that 
it ,vas, and is, the intention of the legislature to so limit the 
ingtruction to he given in all nor1nal schools that it should not 
cxtoml iurthcT than the substantial equivalent of the instruction 
given in the first t,vo years of a colltge course: 

I therefore advise yon that it is n1y opinion, assun1ing the 
fae!s above stated, that both of the l'esolut.ions above quoted as 
No. 3G and No. 244 were unauthorized and prohil,itcd hy the 
statute. 
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lnto.1;icafi11g liiq·uors-1,.illage Ordinances-A legal ordinance 
of a village duly passed is an order and a liquor license may be 
J'cvokcd for its violation. 

A spcc.ial noti<~e to liquor dealers is 11ot necessary. 

()LATION A. J\fAHKlTAJ\I, 

Dislrict Attorney, 
Beaver Dani, \\Tisconsi11. 

J auuary 14, 1918. 

Iu your con1nn111ieation of January 8 you sulnnit, at the re
quest of the village attorney o:f li'ox Lake, a nun1bcr of tj_ncs
!ions concerning the regnlatio11 of the liquor traffic within the 
village of Fox T1akc. lt appears) by the enclosed co111n1unica
tion from \\T. C. 0 'Connell, that the village of Fox Lake is or· 
ganir.cd under the general la,vs of \Visconsiu; that the ordinance. 
l'elating to the closing of saloons in said village is as follo\vs: 

"Ordinance No. 11 
Relating to the closing of saloons 

"Section 1. That every saloon within the limits of the vil
lage of Fox Lake shall be closccl at or before tlrn hour of eleven 
u\:lock at night and remain closed until six o'clock the next 
lnorning. 

"Section 2. 1'hat if any tavern keeper or saloo11 kee})(H' shall 
sell, give a,vay or barter any iutoxicati11g liql1ors or drinks with
in the limits of this village 011 the first da~' of tho week, com
monly called Sunday, or 011 the daJ' of the annual village or the 
annual fall clc<·tloll., betw·ecn the opening and closing of the 
polls thereof) such taver11 keepe1·, saloo11 keeper or other J)erson 
so offending ,vho shall violate the provisions of section one- or 
t,vo 0£ this ordinance shall upon conviction thereof, pay a fine 
of not less tlrnn one dollar and not more than fifty dollars, be. 
sides t)le costs of snit, mid in default of payment. of said fine 
and costs1 he conunittcd to the jail of Dodge county for a tern1 
of not nu>re tha11 sixty dnys.'' 

It also appears that said ordinance was adopted May 22, 1893, 
,md published January 19, 1894. 

The first qucstim1 snlnnitted is as follows: 

"L Is the foregoing ordinance of the Yillage of Ji'ox Lake 
a11 order of t-he village board 1\'ithin the n1c-an:ing of 'an 01·de1',' 
as referred to in sec. 1558, Wis. Stats. 1915 7" 
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Under sec. 1558, one of the grounds give1i for the revocation 
of a license is that the licensee 

"has not observed and obeyed any order of said supervisors, 
trustees, aldern1eu or county superintendent of the poor, or any 
of the1n, n1ade pursuant to la\Y." 

In the case of State ex rel. 1liclfoy v. Curtis, 130 Wis. 357, 
our court had under consideration the interpretation to be given 
to the ,vord ''order.'' On pag·e 362 the court said:· 

'' 'l'hc appellants clain1 that the 1vord 'order,' il1 sec. 1558, 
supra, docs not refer to an ordinance of the city council, but 
only to the order or 11otice authorized to be give11 under the 
ter1ns of sec. 1554 by said officials to licensed persons forbidding 
the sale of liquor for one year to spendthrifts. \V c are unable 
to agree ,viLh this contention. IIad this order been the sole 
thought of the legislature it ,vould have been 11ot only easy, but 
natural, to refer to it as au order 1nade under the provisions of 
sec. 1554. On the contTary1 it sec1ns evident fron1 the use of the 
broad "'ords 'any order * * * 1nacle pursuant to la,v' that 
the legislature intended to include 1nany possible orders rather 
than one particnlst_r order. 'l'he ,vord 'order' is a ,vord of broad 
and general 1nea11ing: It includes all connnands, precepts, or 
rules 1nadc by con1pctcnt authority.. l~ .. n ordinance passed by 
the hoard of aldermen ,vhich has been approved and published 
so aH to bceo1ne a valid ordinance is in the highest sense an order 
or connnand of the aldern1cn. If it be ,vithh1 their po,ver, jt i:1 
an order 1nade pursuant to la,v. If it be an oTdcr legitimatc1y 
regulating the saloon business, "'c can entertain no doubt that it 
is one of the orders referred to in the statute. To hold other
"'iSc ,voulcl seriously e111ascnlate the statute, the evident purpose 
of ,vhich is to secure olieclience hy 1neans of a penalty n1orc ef
fective tl1an paltry fine{~; i e. by revocation of license." 

Under this decision of our col1rt, the foregoing ordinance of 
your vil1agc is an order ,vithin the purvie,v of sec. 1558, pro
Yicled that the vi1lage board has the po,vcr given by statute, 
either expressly or iinplicclly, to pass such ordinance. 

In sec. 893, par. (17), the village hoard is given the power by 
order, resolution, la"' or vote to prohibit and s11ppress "immod
erate drunkenness" or "drinking," and, under par. (18), 

"rro exercise such po"'ers in respect to licensing and regulat
ing tho sale- of 1nalt 1 ardent or intoxicating liquors as arc con
ferred by the general statutes in respect thereto." 
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l)ar. (2G) of the srnne section read8, in part: 

'".l'o or(1ain and est,ablish all such ordinances and by-la,vs for 
the govern1ne1lt and good order of the village, the suppression of 
vice ;incl in1111or.ility, -the prevention of cri1ne

1 
the protection of 

public and private property, the benefits of trade and eonunerce 
and the pron1otio11 of health not inconsistent ,vith the constitu
tion and la"'s of the United States and o-f this state, as thc~s,r shall 
dee1n expedie1it; * * * " 

rrhe po-,vers conferred, especially in the last paragraph, are 
certainly very broad. Our court has said, in the case of Zodroiv 
v. State, 154 v\Tis. 551, 555, concerning the liquor traffic: 

'' ·unrestricted, it leads to drunkenne.•m, poverty, la,vlessness, 
vice, and crin1e of ahnost every description.'' 

It ,vould see1n, therefore, that your village had the po,ver to 
pass the ordinance in question, and it follo,vs that it is an order 
1nade pursuant to la,v, as conten1plated by sec. 1558. Your first 
question is therefore ans,vered in the affirn1ative. 

"2. Under existing state Ia,vs, and the ordinan~e above 1nen
tioned, of the village, has the village board po,ver to close the 
saloons on Sunday, if any are found lo be open~" 

You ,vill i1ote that the above ordinance does not expressly 
provide for the closing of the saloons. It sin1ply prohibits the 
giving a"'aY, sale or barter of any intoxicating liquors 011 Su11-
day. Sec. -1564, of the statutes, co11tains silnilar provisions a11d 
the sale n1ade i11 violation thereof 1nay be punished by a prosecu
tion under it. \\Thile the saloon cannot be closed under this or
l1inance, it 111ay be closed, ho,vever, under sec. 4595, of the stat
utes, it being a shop ,vithin contcn1platio11 of said se9tion. See 
Vol. JI, Op. Atty. Gen., pp. 298, 322. 

'' 3. If the above ordinance docs not c~nstitute 'au order,' as 
referred to in said Rec .. 1558, ,vould the pub1ication of a11 ordi
nance or resolution requiring closing of saloons and taverns 011 
Sunday, in the local nc,vspaper, be sufficient notice, or ,vonld it 
be necessary to have a ,vritten or printed notice served by an 
officer on ench licensed liquor dealer?" 

In vie,v of the decision of our court in the case of State ex rel. 
Afcl(a.y v. C,nri'ls, snpra, I helieve that ,it ,voulcl not be necac;sary 
Io have a wi•itten qr printed notice served by the offiQer on eac]i 
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licensed liquor dealer. The passing of the ordinance in due 
for1n, and publication of the sa1ne, ,vould certainly be sufficient 
notice. 

Labor-Minors-A 1ninor 1nay la,vfully engage h1 an agri
cultural pursuit ,vithout a pern1it. 

January 15, 1918. 
HONORABLE GEOHGE I). HA"i\IBRECH'l', Chairn1an, 

Ind,ustrial Conunission of lViscQnsin. 
Your letter of Jan nary 12, 1918, quotes sec. 1728e, Stats., and 

calls attention to chs. 633 and 674, laws of 1917, amending the 
Child Labor La,vs, and asks for 1ny opinion as to ,vhother the Ia,v 
no,v requires labor pern1its _to be issued as a condition to the 
Ia,vful cn1ploy1ncnt of children in agricultural pursuits. 

Ch. 633, lav;,s of 1917, rncrcly cha-1'gcs the n1atter of 1naking 
proof of children's ages, and has no bearing 011 this question. 

1l1he general plan of la,v regulating child labor does not, it 
ficc1ns to inc, appear to have been changed by ch. 67 4, 1.a,vs of 
1917. rrhe n1ain change "'rought by that chapter is to TCqn1re 
further or additional attendance at industrial, conthluation, or 
eon1n1crcial schools, ,vhere sl1ch schools are 1naiutaincd in the 
to"'n, viliage, or city "'here a child ,voTks or resides. The stat
ute ,vhich specifically relates to farn1 labor "'as 1fot amended. It 
~S entire]y general in its phraseology, and it SeCillS to Ille that if 
it had been the h1tention to restrict or liinit its operation, such 
intention ,vonld have been expressed and not left to inference 
or in1plication. Besides, I sec no reason for inferring that it is 
to be given a different 1neaning no,v from the one "'hich "'as be
fore attributed to it. The provision under .consideration is sub
sec. 4, said sec. 1728c, and reads thus: 

"Nothing containecl ii1 sections 1728a. to 1728j, inclusive, shall 
be constrne(l to forbid anr child fro1n being en1ployed in agri
cultural pursuits, nor to require a per1ni_t to be obtained for 
such child." 

I arn persuaded that the legislation of 1917 did not ,vork any 
ehangc in the Child Labor Lcnv involved in your question, and 
that it is not no"' required that pern1its be issued to n1inors as ~ 

· r,ond.ition of their engagh1g in agr_icu,ltnral pursuits. 
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Bridges and Iligh1uays-Right to take surplus road 1naterials 
fro111 high,Yay discussed. 

Courts-li,,',viclc11cc-Exccntion of Docuntenls-Sec. 41921 

Slats., n1crely dispenses ,vith proof of signature of an instru1neut 
and is a favor to the plaintiff. 

January 15, 1918. 
()LIVE J. S·rnANG, 

District Attorney, 
Grantsburg, ,,riseo1isin. 

In a letter dated January 8, 1918, you say: 

1. "There is a large, clay hill across the high,vay in one to"'n 
in this county and an adjoining to"'n is taking the clay for their 
high,vays ,vith the consent of the abutting o,vner along the high
,vay. The to,vn board of the to,vu in ,vhich the clay hill is lo:
eat.ecl objects to the taking of the clay into the other town for 
use. Are those taking the clay conunitting an offense and if so 
has the to-\\'11 in ,vhich the clay is located a right to stop the haul
ing of 1nore clay fro1n sueh hill? Or has the abutting o,vner the 
rig'ht to sell this clay? The to,vn in ,vhich the clay is located 
,nay not have use for the clay just at present an<l I a1n llnablc 
to find if they ,vill ever need it 1 hnt the to,vn board seems to 
think they will. 

2. "I "'onld nli-;o like to risk aclvire on the 1rc:ining of sec. 4192. 
of the statutf's. This section states that an instru1ncnt purport
ing to have been signed by coparty sl1all be proof that he did so 
sign it until he shall deny the san1c. 1,hc question is: )'lill this 
apply in a crin1inal case ,vhcrc a party is prosecuted for forgery? 
T l1avc a party charged ,vith forgery of his father's 11a1nc and 
the father is ont of the state and of course ,vill not appear and 
deny the signature. Ca11 the defendant claim the advantage of 
this section in a cri1ninal prosecution 1" 

1. Upon the facts stated, I am of the opinion that the town tak, 
ing the clay is committing no offense ancl that the town in which 
the hill is located has no right to interrupt the operation, ancl 
that the abutting owner has the right to sell this clay to the town 
\vhich is taking it. 

Tho general rule as to the rights of abutting owners and of 
the public in the soil and other materials within the highway 
li1nits and the use they n1ay make of tho same may be stated 
thus: 

The laying out of a highway gives to tho public a right of 
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passage an<l the incidental right to fit the ,vay for travel, and the 
o-,vner of the soil is not the1:ehy divested of his title to the land. 
1\1ot,Yithstancli11g the use thereof by the public for travel, the 
title and .all uses of the land consistent "'ith the existence and 
use of the public case1neut reinain perfect not only to the land 
but to all the n1aterials ,rithin its boundaries, except such as 
n1ay be 11ccdcd to build or to 1naintain the road. Ile therefore 
has title to any superfluous earth, gravel or 1·ock not necessary 
or useful to the construction ur repair of the higlr,vay and all 
,nines or quarries, trees, grass and crops gro"'ing_ in and 011 the 
Baine. To fit the high,vay for travel and 1naintain it, the proper 
public officers 1nay change the gralle, rcinove trees and use tho 
earth ,vithin the lin1its of the higlnvay in any reasonable and 
proper 1nannor. 37 Cyc. 203-204:. 

It has, I think, been the universal practice of ab11tting o,vners 
at a1l ti1nes to take surplus earth and other n1aterials fron1 the 
roadside and ,vithin tho l1igh,vay 1in1jts ,vhenc-\'er they ,vishcd 
and ,vithont nsking leave of the_ to,vn supervisors. "\"\7hile such 
::i. practice docs not n1ake Ja,v and is not decisive of ,vhat the 
hi\v is upon the subject, still the pr~ctice is quite persuasive of 
\vhat a land o,vner's rights are and, indirectly, the public's. 
As before slated, he 1nay use the surface and ,vhat is belo,v it 
find above it ;-is he ,vill but subject al,vays to the conditio11 that 
be 11111st not interfere ,vith the puh1ic easc1nent and the public 
control for high,vay purposes. Surplus 1naterials at one point 
1nay h8 used at needed points ,rithin the to,vn at least and to 
that extent the rights of the to,vn thereto arc superior to the 
o,vner 's; but this 11ced, I think, 1nust he real and kno,vn. It 
1nust be present or ,vithiu the reasonably near future. The 1nere 
rc1notc possibility that 1naterials 1nay be 11eecled in the distant 
future is not enough to stop the o,vner fro1n appropriating them 
to his use. Of course the to"'n board has a rather "'ide discre
tion in the 111attel'. 

'rhe right of the abutting o,vner to take such surplus 1nater
ials, i. e., his title thereto, car1:ies "'ith it the right to authorize 
others to take the sa1ne ,vith or ,vithout con1pensation to hhn. 
He 111ay sell such dirt to a 1)rivate jndividual or to an outside 
to,vn for use upon to,vn high"\\'ays. Probably to,vn lines have 
no significance in this connection, ,vhere the high,vay on ,vhich 
the 1natcTial is to be used happens to l.Jc a county or a state T6ad. 

:f[aving stated the general rule, ,vc are next to inquire to ,vhat . ·- - ' ' 
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extent, if anJ', that rule is modified hy statute. Sec. 123G is the 
unly one I find bearing upon the Cl\lCstion, and fron1 it I quote: 

"* * * In case there shall be "'it.bin the liinits of any 
high,vay in any to,vn or district any stone, 'gravel or sand suit
able for any high\\'HY the sa1ne 1nay he taken to iinprove any 
high\\ray therein; but no such 1naterial shall be ro1noved from 
such to,vn or district ,vithout the previous consent of the s11-
pervisors of the to"'n in \\'hich it is located. 11 

I notice, first, that no 1nention is n1ade of clay in the enumer
ated substances l'llH1, next, that the po,ver here expressly given 
exists at conuuon la\\' and is not a graui of ne,v po,ver but the 
:::;tatutory expression of an existing po,ver. It is next noted that 
the concluding clause is a prohibition that contains a11 in1plied 
grant of po,ver to the supervisors of a to,vn to per1nit stone, 
gravel or sand ,vithin the high,vays of the to,yn to be take11 and 
used on the higlnvays of other to,vns. But this prohibition and 
hnplied grant are confined tO the enun1erated 1naterials. Under 
this clause a to,vn 1nay forbid another to,vn fro1n taking gravel 
fron1 lhe for1ner 's higlnvays, ev'en ,vhere the gravel is not needed 
for the high,vays of the to,vn in ,vhich it exists and \Yhere the 
abutting o,vncr consents to its being taken, but I conclude that 
the rule is different "·ith reference to clay. 

Clay hills and banks in a high\\'ay but not needed for the high
\\'ays of the to,vn are the absolute property of the abutting O\\'U

cr and n1ay be re1noved by hi111,or those he authorixcs to rcn1ove 
the san1e, provided al,vays that the portion of the higlnvay fitted 
for traffic is not interfered ,vith nor the high\\'ay in any ,vay in
jured or 1nacle u11safc. 

The conclusion reached has the 1nerit of serving a present, 
pr::ictical public use as against a purely problen1atical, future 
one that n1ight be served hy a contrary holding. 

2. I am of the opinion that sec. 4192, Stats., is applicable to 
both civil and cri1niual proce~clings. Stated differently, 11pon 
the offer in evidence of a ,vritten instru1nent iii a criininal trial, 
the prcsun1ption that the inst1·un1ent "'as signed by the person 
it purports to be signed hy ,vill arise "'henevcr such presumption 
\\'ould arise if the issue ,vere civil, and to the san1e extent. 

Speaking of the distinction bet,yeen the la,v of evidence in 
cri1ninal actions and civil ones, Professor Greenleaf says: 
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'"l'hc better opinion sce1ns to be that the rules of evidence are 
in both cases the same." 1 Green!. Ev. (14th ed.) § 65. 

\\Thethcr or not the statute applies in the case you state is a 
so1nc"'hat different 1natter. 

A crin1inal prosecution is an action. (Sec. 2598, Stab~.) '11hc 
scctio11 to "'hich you refer is found in ch. 17G, Sta.ts., entitled 
''Evidence,'' and that chapter for1ns the first general division of 
'' 'l'itle XXX. l)rovisions Conuno11 to- Actions and Proceedings 
in 1'lll Courts." J\fany of tho sections in that chapter apply to 
crirninal actions, beyond question. S01nc of the1n are li111itecl to 
civil actions by force of constitutional guarantees afforded de
fen<lai1ts in cri1ninal actions. 

Sec. 4192 is the first one under the subdivision "Prcsu1np
tions, '' and the- part thereof ,ve are consid~ring reads as follo,vs: 

"]£very ,vritten instrun1ent purporting to have been signed 
or executed by any perso11 sha1~ he proof that it "'as so signed 
or executed until the person by ,vhon1 it purports to have bee11 
so signed or executed shall specifically deny the signature or 
execution of the san1e by his oath or affidavit or by his pleading 
duly verified. * * * '' 

This statute is a rule of evidence. It furnishes, under the 
conditions stated, a rebuttal presun1ption that the signature is 
genuine. It u1akes the instru1ncnt itself pr-in1a, facic proof of the 
~igniug and executing and obviates tho necessity under the co1n-
1non la,v of first supplying proof thereof outside of the instru
ment itself. To hold that this section excludes all proof to the 
contrary and establishes an absolute presun1ption ,vould "'ork 
disaster and rank injustice in 1nany instances and open a ,vido 
door to fraud and dishonesty. In fact, it ,vo11ld 1nake prosecu
tions for forgery and for uttering forged instru1nents i1npracti
cable. 

'l1his Rtatute is not, strictly speaking, a rule of pleading like 
those \\'hich exclude evidence as to partnership, corporate exist
ence, appolntn1ent as achninistrator, executot, guardian or trus
tee (secs. 4197, 4199 and 4200), unless the allegations thereof arc 
put in issue in the "'HY prescribed hy statute. The evidence is 
excluded because there is 110 foundatio11 for it. It is not ad
dressed to any issue and hence is irrelevant. The facts in those 
cases are settled by the pleadings, and like cver;r fact settled in 
that ,vay n1ay not be disturbed by evidence. Proofs are ad-
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dressed to issues only, and the issues are 1nade by the pleadings. 
Proof as used in sec. 4192 is not the equivalent of '' detcr

n1incd'' and ''adjudicated'' but siinply 1neans that the signature 
is itself evidence of its authenticity a11d of the execution of the 
instru1nen t. 

Proof 1neaus ''In la,v, evidence before a court or jury in a 
judicial "'ay." 32 Cyc. 636. 

" 'The ,rord proof ,vhen llsed in a legislative enactn1ent n1eans 
con1petent and legal evhlence or in other "'ords testi1nony that 
confor1ns to the funda1nental rules of proof,,' " State ex. rel. v. 
Brodie, 41 So. 180. 

'.l"his is quoted ,yith approval fron1 IngUs v. Schreine1', 32 A. 
131. 

'' Proof ,yhcn used in a legislative enactn1ent n1eans legal evi
dence upon ,vhich judicial action n1ay be rested." Githens v. 
Mount, 44 A. 851. 

'J1hc supro1ne court of Io,Ya 1 construing a so1ne,vhat sin1ilar 
statute in Slww v. Jacobs, 5G N. ,V. G84, at first held that the ab
sence of a specific denial of the signature or execution under oath 
n1adc by the person ,vhosc signature it purports to be, rnade the 
instru1nent itself conclusive proof of the fact. But upon the re
l1earing' the court receded fron1 that position and said: 

"It is a "\\'ell-settled rule that the genuineness of such a sig
nature n1ay be placed in issue by a denial not n1acle by the per
son ,vhose signature it purports to be, and that in such cases the 
hurde1l of proof as to that issue is upon the party 1naking the 
denial. Therefore, evidence to sho,v that the signature in ques
tion ,vas not genuine ,vas n1aterial. The error of the opinion, in 
assu1ning that it ,va~q not, does not affect the result in this court, 
ho,vever, for the reason, that the evidence submitted ,vas not 
sufficient to autho1·ize a finding that the signature ,vas not 
ge11uinc. '' 

'.1.'his question l1as not been squarely passed upon by our court. 
rrhe nearest approach thereto ,vas in the Illinois Steel Co. v. Pac
zoclia., 139 \"\Tis. 23, 32. T]1er~ an instrument purporting to be a 
lease was offered by the plaintiff to show that the defendant's 
predecessor in possession had held under the plall1tiff's grantor. 
Oral evidence ,vas then ad1nitted to prove that the lessee's sig
nature ,vas not genuine. On page 33, it appears that _all that 
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,vas clailnecl by the plaintiff's counsel for sec. 4192 is that the in
strun1cnt proved its o-,vn execution, p-1·in1a fac:ie. 

In lllillvaul1ee 11rust Co. v. 11coi l1alkenburgJi, 132 \\7is. 638, 
there is language ,vhich)night1 if take11 independently of the 
facts in that case, lead the reader to infer that an instrument 
,vhose execution has not been denied in the 1nanncr -specified in 
sec. 4192 ,vhen offered in evidence is a finality as to the fact of 
execution. But no such question ,vas really before the court. 
Tho question there ,vas upon the assig111nent or endorsc1nent of a 
note. There ,vas no specific denial of the assig111nent or of the 
plaintiff's o,vnership and no cvidc11ce "ras atte1npted io be intro. 
dnced by the defendant attacking the endorsen.1ent or assign1nent. 
Beyond qnestiOn, the endorsen1ent ~r assig111nent ,vas co1npetent 
11roof, and, being the only proof i11 the case, controlled the find· 
ing upo1i the validity thereof. 

l\:Iinnesota is the only state "rherein a statute precisely like 
ours is found. The supre1nc court of that state, in JlicGinty v. 
St. 1'. ill. & M. Ry. Co., 77 N. W. 141, held that the statute was a 
rule of eYidence n1erely and that it did not prevent the validity 
of any instrq1nent declared on being pl1t h1 issue by a. proper 
pleading, and "'hen so put in issue is itself sufficient to estab. 
Jish, prin1n facic, its genuineness. 

In Jl[oore v. Hol111cs, 70 N. \\r. 872, 873, that court said, in 
speaking of -the san1c statute and sustaining a ruling ad1nitting a 
note in evidence ,vithont any outside proof of its genuineness: 

'' 'l'hc dc£endant did not by her oath or affidavit deny the 
signing or execution of the note, nor did she deny- such 'Signa
lure 01· execution on oath at the trial. \\Thile the general denial 
in the ans\ver, verified upon infor1nation and belief hy the de
fendant 'f; attorney, put in issue the execution of the note, this is 
a rnle of pleading; but the statutory requisite above quoted "'ith 
reference to the necessity of signing and execution of a ,vritten 
instru1nent is a rule of evidence, not of pleading. The failure 
of the defendant to cb1nply ,vith the statute in this respect, by 
denying her signature or the execution of the 11ote by her oath or 
affidavit, entitled the plaintiff to put the note in evidence ,vith
ont plnii1t.iff being rcquil'ecl to first prove its execution. * * * 
\\Then this "'as done the plaintiff had established pri1na facic a 
cause of action, and the failure of the dcfenda11t to 1nect this by 
denial of her signature or execution of the 11otc, or other co1n
petent evidence, -justified the trial court in directing a verdict in 
behalf of plaintiff." 
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'rho foregoing quotation, I believe, correctly slates the effect 
of s~c. 4192 ,vl;cre it had any appli9ation at all. So construed, 
lt has sin11>ly the effect of ,viping out a rule of the connnon la,v 
and is a favor to the party ,vho relics upon the instru1nent. 

'' At connnon la"', a party thus offering -an i11strun1e11t h1 evi
dence "'as required to prove its execution before it could be ad
n1ittccl. But, as a rnatter of convenience, and to lessen the ex
pense of litigation, the Cicneral ltsse1nbly has dispensed ,vith 
such proof, "'here a copy of the instrn1nent sued on is filed ,vith 
t.hc pleadings, unless rendered necessary by a plea clenying the 
execution under oath.'' Bon·ner v. A111cs, 82 Ill. 1\.pp. 93. 

If \Yhat has already been said on the subject is correct, it fol
lows that you will not be greatly troubled by this section of the 
statute, even i~ it is applicable, for ,vithout this section you 
"'ould need to prove not only that the signature is a forgery but 
that it was forged hy the defendant. Had you his father's affi
davit that he never signed or executed the 11ote, yon "'oulcl still 
have the burden of proof that the defendant did the signing. 

But it see1ns to 1ne that the section has no application here. 
It applies ,vherc a docu1nent is offered as genuine and is relied 
upon by the person offering it. An instrn1ncnt ,vhieh is a 
forgery is in la"' no instrn1ncnt at all and in this case ,vhen the 
state offers this paper not as a 11ote, hut as a forgery, it should 
he received for that purpose and ,vithout a11y regard to sec. 
41a2, Stats. The denial contemplated by that section is one 
coining fro1n a person ,v110 "'ould be benefited by the denial. It 
is unreasonable to expect i11 this case that the defendant ,vould 
deny the genuineness of the signature in question, and it is too 
Illllch to expect his father to do. I cannot believe that the legis
lature intended the defendant in a forgery case should receive 
any help fro1n this statute. You are advised that yoll should 
proceed as though this particular section of the statute did not 
exist. 



30 OPINIONS OF TIIE ATTORNEY-GENERAL 

Mothers' l}e11sio11s-\\Then county collects fro1n to,vns the total 
su1n expended for n1others' pensions the county 'is liable ~o the 
to,vns, pro rata, for at least" the an101111t paid by tho state to the 
county as rciml.Jurse1nent. 

January 17, 1918. 
~A Y Bo,vERS, 

Dislrict Attorney, 
])c1avan, "\Visconsin. 

Undei· date of January 15, 1918, yon subnrit the follo,ving 
for n1y opinion: 

"During the ,-ear 1916 the county of IV al worth expended 
for aid under sec. 578f, of the \\Tisconsin statutes, the sum _of 
$a,181. The county charged back to the respective towns, vil
lages and cities the ,vho1c a1nount so paid hy the county, and. 
san1c "'cnt into the tax Tolls of the various to,vns, villages and 
cities, and ,yas paid ii~ the taxes in Ja1iuary, 1917. 'l'he county 
treasurer certified to the state treasurer .January 1st, 1917, for 
the year preced,ing1 for the one-third of the a1nount expended 
,vlrich ,vas hy statute to be paid by the state. The appropriation~ 
1nade hy the state for aid under this section of the statute ,vasfa 
not sufficient to pay tho one-third, or the state's share, and the.,_ 
an1ount Tcceived fro1n the state abated pTo rata, the actuated 
a1nonnt received by the county treasurer being $774.81. OQ'i 

"The question 110,v arises, ,vhat dispositio11 shall be made o±;! 
the sum of $774.81 so received from the state. Does this mane~ 
belong to the county, or should it be distributed and paid by the 
county treasurer to the several to,vns, villages and cities in thC 
proportion in ,vhich such to"\\'ns, villages and cities participatec-= 
in the tax collected1 bearing in 111ind that the full a1nount of th~• 
aid expended hns been coilected fron1 the various to,vns, villageS,_.I 
and cities?" ~ 

Your question is virtually ans,vered by the op1111on 1·endercd 
the board of control November 26, l 915, Vol. IV, Op. Atty. Gen., 
p. 1019. 

I a1n of tl1e opinion that the various subdivisions of your 
count,- should be credited their pro rata shares Tespcctively of 
the sum received from the state, and that they liave valid claims 
against the county to that extent at least. 
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1llolhers' Pensions-Order n1ay be n1ado continuing or ex
tending pension although it is evident the pension 11111st cease 
\vithin a year. 

January 17, 1918. 
R,A Y Bo,vERS, 

District Attorney, 
Delavan, ,,7isconsin. 

Under date of January 15, 1918, you submit the following for 
n1y opinion: 

"\\Te have in this county a ,vido,v ,vho has a child that ,vill be 
fourteen years of age n~xt July. Aid under sec. 573/, Wis. 
Stats., has been granted to the n1other for such child, ,vhich aid 
,vill expire during the present 111011th, and if further aid is given 
a ne,v investigation ar1d a neJY order granting aid '\Yill of course 
be nec_essary. Under the statute as no,v an1ended, the child shall 
be under the age of fourteen, or bet,veen the ages of foltrtccn 
a11d sixteen and nnahle to secure per1nit to \\'Ork. The child h1 
quest.ion bci11g under fourteen at the present tiine, cannot get a 
per1nit to ,vork. \'7hether the child can get a por1nit to ,vork 
next July, ,vhen it becon1es fourteen years of Ugc, is a ql1ery. 
Can aid under the statute as 110,v a1nended be granted ii1 this 
case at the present thne?" 

An order 1nay be entered extending or continuing the pension 
till such minor arrives at the age of fourteen years. This is in 
accord~11ce ,vith an opinion given the district attorney of Sauk 
rounty March 6, 1917. Vol. VI, Op. Atty. Gen., p. 147. 

Into:»icating l~iq11ors-1\.. tenant ,vho has hcen granted a liquor 
license at a new place on the ground that the b1\ilc1ing of his 
landlord burned do,vn cannot be licensed thereafter in the new 
building erected by his former landlord. 

January 21, 1918. 
i\IAIUON F. R.RJD, 

District Attorney, 
Hurley, \"\Tisconsin. 

Jn your con1n1unit:iation 0£ January 15 yo~ submit the £ollo,v
ing for an opinion:· 

'' A. is the o,vner of a. building entitled to a license under the 
Baker La,v. B. is his tenant conducting a saloon business in 
said building. 'rhe building burns, and B. is granted a license 
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for another location ,vhich has never_ been licensed since prior to 
June 30, 1907. '!'he olcl building having· been completely de
stroyed, A. builds a nc,v building on the sa1ne locatio11 as his 
forn1er building stood, and docs so as soon as n1ay reasonably be 
expected considering the size and nature of the building. 

"(1) l\Iay the to"'n board grant A. a license in his ne,v 
building 7 

'
1 (2) l\Iay B., upon tl1c con1plctio11 of 1\. 's no,v building, sur

render his license for the building- in "'hich he has been doing 
business since the fire, and obtain a· li<'cnse in A. 's nc"' building?" 

Sec. ] 565cl, the So-called Baker La"', after providing for the 
ratio of one saloon for every five hundred of the inhabitants 
and authorizing the 1nunicipal authorities to grant licenses equal 
in nu1nber to those that ,vere issued and in force 011 the 30th day 
of June, 1907, in their respective 1nunicipalities, contains the 
follo,ving proviso: 

"* * * 1~11d provided furlhcr that licenses be grnnted or 
issued to personR for those places Or locations for ,vhich licenses 
,vere issued or granted on or prior to the thirtieth clay of June, 
1907, unless hy reason of a refusal of the o,vner to lease the 
san1c for such purposes, their destruction by fire or the clc· 
n1ents or the sa1ne be refused h;v operation of la,v or under tho 
provisions of this act, then and in either of such eases such li. 
ccnsc 1nay be issued or gra11tcd to son1e other location." 

Under your statement of facts, it does not appear whether B. 
had been a tena11t of A. and duly licensed contin11ously since 
the 30th day of June, 1907, but I assume that that is the case, 
for ·only then could a valid license be given to hitn in a 11e,v loca· 
tion, under the decision of our supre1ne court, in the case of 
State ex rel. 111arvtn v. Lafson, 153 Wis. 488. In said case it ,vas 
also stated that in construing sec. 15G5d, the so-called Baker Law, 

"11hc theory evidently ,vas that tl1e la,v n1ight operate too 
harshly and sununarily if provision "'ere not n1ade to protect, 
in so1ne degree at least, invc::::tinents already ]a,vfully made." 

In Zocli-ow v. State, 154 Wis. 551, 557, our court said: 

'' ThEl idea ,vas to Protect existing liquor business in such a 
,vay as to create as little hardship as possible." 

A liquor license having been legally granted to B. h1 a new 
location, I believe Jt cannot be licensed in a11y other location. 
The location ,vhich he selected for l1is license is the one i11 which 
a license can be grantc<;l to him. There is no authority in the 
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Baker La,v for granting a license to hin1 at any other location. 
'!'his being so, I do not see ho"r a license could be granted to him 
in the building erected by A. After B. had received bis li
cense in a 11e,v location, tho right to ,-._ license in tho old location, 
for A. "'US lost. Certainly tv;ro licenses co_l~ld not have been 
granted at the sa1ne ti1ne,-one to .1\. and oi1e to B.-for that 
,vould have increased the 11u1nber of licenses in t~1e to,vn. 

I a111 constrained to -hold that your first question 1nust be a11-
s,\'ered in the negative, and your second question n1ust also be 
ans"rered in the negative. If A. surrenders the right to a li
cense in his no"r location, then both places have lost the right to 
be licensed, so long as tho 11u1nber of licenses granted in the to,vn 
exceeds the ratio of the Baker Jja\\r'. 

Mothers' J>ensions-A n1other ,vho is reeo1v111g aid under 
sec. 573f for her dependent children is not thereby prevented 
fro111 changing her residence fron1 one county to another. 

January 22, 1918. 
JUDGE H. P. AXELDERG, 

\"\T ashburn, \"\Tisconsin. 
Your letter of January 17, 1918, says: 

'' .1\ .n1other receiving aid under the 'J\fothers' l)ension' provi
sions fron1 Price county n1oved to this county 1norc than a year 
ago. Her pension year expired last Decen1bcr, or thirty days 
ago, and she is no,v applying for aid in this county.· 'l'·he fact 
that she has had public support all this time from her home 
county "'ould appear to have acted against her gaining a resi
dence in this county. What county-Price or Bayfield-should 
she look to for an allo"rance at this tin1e ?" 

It is perfectly clear, I think, that aid under sec. 573/ cannot 
be granted these persons by Price county-. I understand that 
the 1nother has established her ho1ne or permanent domicile j11 
Bayfield county and has a legal residence there, unless· there 
,vas so1ne '' legal in1pedi1neut to her acquiring such residence in 
l~ayfielcl county. Legal residence and legal settlement are not 
syno11yn1ous. '' ?\Teither are they inseparable. It is residence 
and 11ot settlcn1cnt that furnishes the basis for the afd ln10\\'n as 
mothers' pensions. Vol. V, Op. Att,,. Gen., pp. 124, 4G5. 

":i\fothers' pensions" is really a 1nisno1ner. This la,v relates 

3---A. G. 
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to dependent childl'eu and is intended to furnish aid for chil
dren "'ho arc ''dependent upon 1.he public for proper support.'' 
Such children may be living with or in the custody of grand
parents or other persons, as ,vell as ,vit.h their rnothcr. Such 
grandparents or other persons 1nay be entirely independent 
as to thc1nsolvcs and the aid in such cases is presun1ably lin1-
itcd to such sun1s as ,vill enable those persons II to properly ca1·e 
for the children.'' The granting of such aid does not consti
tute the parent or other custodian of the child a pauper, nor is 
the n1other of such children to be Classed as a pauper n1ercly 
because aid for the proper nurture of the chi.ldrc11 is being 
granted under this law. Vol. VI, Op. Atty. Gen., p. 160. 

I am of the opinion that the receipt of such aid by a mother 
or other person caring for the children docs 11ot prevent the 
mother or other person fro1n changh1g her place of residence. 
Sec. 1500 plainly implies, if it does not expressly state, that even 
a pauper 1nay acquire a residence ,-vhile receiving aid, though he 
n1ay not acquire a legal settle1ncnt in the to-,v11 ,vlrich is sup
porting him. 

" ( 4) EveJ.'Y person of full age ,vho sha11 have resided ii1 any 
to"'ll in this state one "'hole year shall thereby gain a settle1nent 
in such to,vn; bllt no residence of a person in any to,vn "'hilo 
supported therein as a pauper sha11 operate to give such person 
a settlcn1ent in such to,vn." Sec. 1500, S_tat~. 

It is concluded, therefore, that this mother is a resident of 
Bayfield county and her n1ino1'. children have the same resi
dence, unless their father is still living. Be that as it n1ay, her 
residence satisfies the clcn1ancls of the statute. 

"Aid for dependent children shall only be granted upon the 
follo,ving conditions: 'fhere 11111st be one or 1nore children liv
ing ,vith or dependent upon the n1othor or grandparents or per
son l1aving tl1e care and custody of such children, * * *; 
the n1other or grandparent or such other perso11 n111st have re
sided in this state one year a11d in the county in "'hich applica
tion is n1ade for aid six 1nonths prior to the date of such ap
plication * * *." S11bsec. 5, sec. 573/, Stats. 

The language quoted bars this 1nother fron1 obtaining aid 
fro1n Price county and it sec1ns to 1110 the langnagc entitles her 
to aid in Bayfield couutr, so far as the 1natter of l'csidence is 
concerned. 
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Up to the t.i1ne of tho. a111011dn1ent n1ade by ch. 589, la,vs of 
1917, no period of residence iu a county ,v.:1s 11cce:-;sary to ~var
raut the extending oI aid. A 111othor could then have trans
ferred her residence to another county and in11nediately becon1e 
entitled to aid therefro1n. '.J.1he a1nenclnient just referred to re
quired a six 111onths' period of residence as a condition precedent 
to tho extension of such: aid; that, I believe, is the only change 
,vhich the a1noncln1011t effected. 

]lands-County ]Jepository-Conunittce on salaries a11d 
bonds, of the county hoard, n1ay approve bond of cou11ty de
pository. 

January 22, 1918. 
RAY Bo,YERS, 

JJistrict 1lttor11ey, 
Delavan, \11,,Tisconsin. 

In your connnunication of January 19 you state that i11 your 
county there is a con1111ittco ca1led the con11nittee on "Salaries 
and Bonds;" that the duty of this eonnnittce is to recon11nend to 
the county hoard the salaries to be paid to the various county of
ficials and the county en1ployes, and also to pass upon tho bonds 
filed, \Yhether they be county official bonds 01· any other bonds 
rLu111ing to the county in rnatters in \Yhicl1 the board is inter
ested; that at tho last meeting of the county hoard the hanks of 
the ;city oi \\Thite,Yatcr ,verc designated as the county deposi
tories for the year 1918. Y 011 state that no special con1n1ittcc 
,vas appointed to pass upon the bonds of the county depository. 
1.T ou inquire ,vhethcr the connnittcc on salaries and bonds 1nay 
pass upon this 1natter. 

Under subcl. 5, sec. 693, it is expressly provided: 

"Saicl boncl shall, before being so filccl, be approved by the 
county hoard or a conunittce of such board appointed for such 
purpose.'' 

Under ·this provisio11 of the statute it is not nccessar.)r, that the 
con1mittec he appointed for the sole purpose of pa·ssing 11po11 the 
bond. Youl' standing conunittce 11as been appointed for the pur
l)Ose of passing on the bond and said con1n1ittec has the po,ver 
to approve the bond for your county hoard. Of course, your 
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county hoard 1nay as a body approve the bond or the colmty 
board n1ay appoint another co1n1nittee, if they so desire, to pass 
upon the bond, but I believe that all that is required is for this 
conunittec to approve the bond, unless the county board other-
,visc decides. · 

Briclgcs ancl Highways-P1tblic Officers-The county board 
n1ay con1pcnsatc and pay expenses of the county state road and 
bridge conunittee iii purchasing road n1achincry. 

January 22, 1918. 
,,71SCONSIN I-IIGI-I,VAY 001.rMISSION. 

Under date of January 17, 1918, yo11 inquire ,vhethCr a county 
state road and bridge connnittcc ,vhich has been charged by its 
county board ,vith the duty of purchasing road 111achincry 1nay 
001110 to :niadiso11 at county expense for the purpose of exan1ining 
the n1achinerJ' ,vlrich is to be exhibited here during the gootl 
road8 school, ,vith a vie,v of 1naking a purchase. 

In that connection you state that n1any counties have author
jzcd extensive purchasing of 1nachinery, a11d that it is your be
lief that the exhibitio11 of n1achinery, particularly such machh1-
ery as is required :for maintenance ,vork, "'ill be 111ore extensive 
this year than ever before, and that it is highly desirable, if not 
necessary, for these conunittecs to 1nake some exa1nination und 
investigation in order to serve their counties intelligently h1 
n1a king purchases. 

Of course, these co1nnrittccs cannot be expected to n1ako h1ves
tigation on personal account or at their individual expense. It 
is my opinion that the co1n1nittee in questio11 n1a.y make such in
vestigation and travel at cou11ty expense for the p11rpose of mak
ing purchases of machinery, so long as they keep ,vithh1 bou11ds, 
and obtain the sanction of the county board for the expenditures 

made in that behalf. 
In this connection it is i1nportant to note that the purchasing 

of road 1nachjnery is djrected by. statute to be 1nade through this 
co1nn1ittee. In the enu1neratjo11 of po"'ers of the county state 
road and bridge connnittce js the follo,ving: 

"(a) To purchase and sell county road machinery as author
ized by the county board.'' Subcl (3), snbsec. 8, sec. 1317,n-5, 
Stats. 
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111 subd. (1), subsec. 8, said sec. 1317,n.~5, is found this 
language: 

"* * * rrhe 111e1nhers of sncl1 connuittee shall he l'eim
bursccl fol' their actual and necessal'y expenses incurred in the 
performance of their official duties and shall be paid the same 
per diem for thne actually and necessa.l'ily spent in the perform
ance of their duties as is paid to me1nbers of other county board 
committees, 11ot, ho"'ever, exceeding t,vo hundred dol1ars for both 
per die1n and expenses to any one n1e1nber i11 a11y one year; pro
vided that a lesser an1ollnt n1ay be fixed as the 1naxin1111n by a11y 
county boa1·d. '.' 

That part of said section first above quoted makes it the duty 
of said comn1ittee to purchase ancl sell county road n1achinery, 
as authorized i,y the county board, while that part of said sec
tion last above ql1otcd ·provides for the con1pensation. 

I a1n satisfied that tl1c county board under these provisions o:f 
the statute ,vould have po,ver and authority to con1pensate 111e1n
bcrs o:f these com1nittees in con1pliance ,vith this statute. 

Pubtic Officers-,Tillagc n1arshal 1nay serve a ,varrant o:f ar
rest signed by a court connnissioncr. 

He is entitled to the sa1ne fees as a constable ,vhen perfor1ning 
the san1e duties as a constable. 

J anua1·y 22, 1918. 
11. S. JEDNEY, 

District Attorney, 
11lack RiYer Falls, ,\Tisconsin. 

In your connnunication of January 18 yon state that co1nplain~ 
has been 1nade befoTc a court connnissioner at ll'Ierrilla11, 
,,7isconsin, for the violation by a certai11 saloonkeeper at Alrna 
Center, \\7isconsin, of the statutes forbidding the sale of intoxi
cating liquors to a minor; that a ,varrant ,vas issued on said 
complaint, and that it now seems to be the disposition of the 
magistrate to deliver this wal'l'ant to the village marshal; that 
the sheriff of. your county has raised the question ,vhcther the 
village n1arshal n1ay la,vfully serve this "'arrant. You state that 
you have advised the 111agistrate to deliver the ,varrant to the 
sheriff for SeTvice and thus avoid the necessity of detern1ini11g 
this question; but you inquire ,vhcther or not a "'arrant issued 
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under the circu1nstance~ above stated can la,vfully ho served by 
a village n1arshal, and ,vhethcr or not he can coJlect his fees :£or 
such service. You also inquire ,vhcthcr or not such village 1nar
shal 11111st pay such fees into the village treasury. 

Sec. 884, vVis. Sta!s., provides that the village mai·shal shall 

"possess the po"rcrs, enjoy the privileges and be subject to tho 
liabilities conferred and iinposcd by la,v upon constables, and be 
taken H8 included in all ,vrit.s and paperi,, addressed to con
slablcs." 

Urnler sec. 842 it is provided that the constable shall be a 
1ninisterial officer of justices of the peace, hut it is also stated 
that it shall be his duty, 

"(1) To serve ,vithin his county any "'rit, process, order or 
notice, and execute any 01·der, ,varrant or execution h1,vfully di
rected to or required to be executed by hhn by any court or 
officer." 

r~ehe only for1ns for "'arrant of arrest giYen h1 ol1r statutes arc 
the ones in sec. 4774 and in sec. 36li. ln both cases the ,varrant 
is directed by the state of \\Tisconsin "to 1.he sheriff or any con
stable of said county." I kno,r of no rule of la,v to the effect 
that the court conunissioner has not the right to issue a ,varrant 
directed to the sheriff or eon stable. If it is directed to the sheriff 
or constable, it is the duty of the constable 01· village n1arshal 
to serve it, under said secs. 842 and 884, for under the latter sec
tion, ,vhen a ,vrit is directed or addressed to a constable it in
cludes a village n1arshal. 

I also believe that the village 1narshal is entitled to the fees, 
the saine as the constable 01· sheriff, for perforn1ing the sa1nc 
services, for sec. 2959 provides : 

'' \'lhen a fee is allo,ved to one officer the san1e fee shall be al
Io,ved to other offlcGJ-'8 for the 1icrfor1nance of the sa1no services, 
1,rhon such officcri:;: arc by la"' authoriz:cd to pcrfornl such 
services.'' 
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Workmen's 'Compensation—Appropriations and Expenditures
—Medical rrea^mew#—The medical treatment furnished an in- '
jured employe by the employer is a part of his compensation and -
is in addition to any amount accruing by reason of his disability.
Where a department of the state provides medical treatment

for an injured employe and pays for same there is no provision
.  .of law for reimbursing that department for such payment,

January 23,1918.
Honorable M. J. Tappins, Secretary,

State B- oard of Control.
In your letter of January 23 you state that one, Harry M.

Keyes, received an in jury, from a boiler explosion at the state re
formatory at Green Bay which caused his death; that applica
tion was made by his widow, Mrs. Carrie M. Keyes, to the in
dustrial commission of Wisconsin for compensation, and ah
award of $3,000' was made; that Mr. Keyes lived for several days
after the accident, during which time Dr. J. P. Lenfesty ren
dered some medical services for which he made a charga of
$25.00; that the invoice for this amount .was sent to your board
and payment made, after which you were o,dvised of this award
of $3,000 to Mrs. Keyes.
You state that the compensation to Dr. Lenfesty should have

been made out of Ihe $3,000, and that you are of the opinion that
the state should be refunded the $25.00 out of the $3,000 allowed
by the commission. You ask what method to pursue in order to
recover for the state from the $3,000 allowance the $25.00 im
properly paid. -
You are in error in supposing that the $25.00 should be paid

out of the $3,000. Sec. 2394—9, Stats.^ provides that the employ
er shall furnish such medical, surgical and hospital treatment,
medicines, medical and surgical supplies, crutches and appar
atus as may be reasonably required, for ninety days immediately
following the accident, to cure and. relieve from the effects of
the injury, the same to be provided by the employer. The same
section provides that in addition thereto there shall be the com
pensation, and among others, the death benefit.provided for
under which Mrs. Keyes was awarded $3,000. Thus, it was the
duty of the state to furnish to Mr. Keyes the necessary medical
attendance and had it failed to do so, he could have procured
such medical attendance at his own expense and his widow could
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then have been reimbursed such e^ense in addition to receiving
the death benefit of $3,000.
For that reason, in my opinion, there is no way in which you

can recover this $25.00 from Mrs. Keyes.
. Subsec. 8, sec. 20.57, Stats., as enacted by ch. 14, law;s of 1917,
appropriates to the industrial commission such sums as may be
nece^ary for compensation of persons injured while in the-
state's service. This is the appropriation out of which this $3,000
would be paid, and out of which the $25.00 would, have been
paid had it been a reimbursement to Mrs. Keyes. As no award
was made for the $25.00, and as the industrial commission had
nothing to do with that payment, it would seem that it cannot be
paid from that appropriation.
In view of the present state of the law, it would seem to be

better, where an employe of the state is injured, to advise bim
to procure his own medical, surgical and hospital treatment and
then let proper provision be made for the reimbursement thereof
in connection with the award of the industrial commission.
As things stand, it would seem that there is no way for the

board of control to be reimbursed for the $25.00 paid.

PulUc Officers—County Boardr—The question of authority of
special committee to hire superintendent of poor farm con
sidered.

January 23, 1918.
ViLAS H. "Whaley,

District Attorney, '
Racine, Wisconsin.

Your letter of recent dat^ says that the matter of electing a
superintendent of the Racine county poor farm for the year 1918
came before the board at its last annual meeting and in the regu- ■
lar order of business; that the then superintendent of said poor
farm addressed a letter to the board, stating that he would not
be a candidate for reelection; that a motion was carried referring
the selection to a special committee which was to act wi^b the
poor agents of the county; tbat one week afre» the appointment
of the special committee and without any report having been
•made by it the annual meeting adjourned; that serious com
plaints had been made against the superintendent and it was
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thouglit because of those complaints he had declined to be a can
didate for the place; that after such a^ourmnent it was reported
that the committee and the poor agents contemplated the mak
ing of a wrten contract of hire with the superintendent; that
immediately a petition signed by a majority of the members
of the board was made to the chairman to use his influence to pre
vent such a contract being made; that a special meeting of the
counly board was duly called for and was held upon December
27 for the purpose—expressed in the call—of decting a superin-
tendeht of the county poor farm for the year 1918; that after
the members of the board, including said special committeemen,
had been notified of the call and its purpose, and on the day pre
ceding the special meeting, two of the poor agents and three of
the special committeemen made a written contract with the Su
perintendent to act for another year; that you, as district attor
ney, were requested to draft the agreement but refused and that
it was draiTO by the superintendent's attorney; that the special
meeting called witnesses and took testimony upon the charges
made against the superintdident and by a vote of 19 to 16 re
fused to rati:^ the action of the special committee and then
elected a new superintisndent.
Upon that state of facts, you ask to be advised whether the

board could delegate to the special committee authority to make
such contract and, if so, whether it did delegate the power and
vrhether the power was vaHdly exercised.
It does not appear from your statement of facts whether &

distinction between town and county poor has been abolishied and
in what Way the county is administering poor relief. The stat
utes allow considerable latitude to county boards in the admin
istration of the poor laws. Sees. 1518 to 1525, Stats.
In counties where that distinction exists "the county board

may appoint ̂  agent to take charge of" the county poor and
of lands and bmldings which have been proTuded as a place for
maintaining them.. Sec. 1518.
"Wlienever that distinction has been abolished the county

board

(1) may elect three "county superintendents of the poor," or
(2) "may provide for the support and maintenance of such

poor without the election of superintendents ip' such manner ̂
they shftll dirept,"
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(3) Where a poorhouse and county insane asylum are main
tained the trustees of the latter are superintendents of the poor
unless the county iboard orders otherwise. Sec. 1520.
I understand, however, that il^cihe county has dispensed with
superintendents of the poor" and has elected so-called county

agents to administer its poor affairs, and that as part of the
scheme it has provided for what is known as a superintendent
of the poor farm; This superintendent is an employe, rather
than an officer^ and his services, from a legal standpoint, are ob
tained by hire, rather than by election in the strict sense; but I
also understand that the scheme or plan of that county provides
that the superintendent shall be chosen by the county board.
That selection or hire could be delegated by the county poor to a
committee or perhaps to other persons. But the matter is, nev
ertheless, a corporate matter and must be handled by the county
board or pursuant to a resolution or ordinance.

''Section 652. The powers of a. county board as a body ei»r-
porate can only be exercised by the county board thereof, or in
pursuance of a resolution or ordinance by them adopted."

It appears that no resolution or ordinance was adopted. The
committee was appointed upon the adoption of a simple motion.
The le^slative intent was that matters of this kind should be
acted upon with morn deliberation and that the purposes should
be more carefully expressed than is ordinarily done by an oral
jnotion.

Ordinances, in particular, are required to be formal, sec. 670.
subd. (10), and must be published, sec. 674.
The necessity of observing the requirements of sec. 652 when

ever the delegation by the county boar4 of any of its county
powers is attempted is pointed out and emphasized in. JoJmson v.
Buffalo Co., ill Wis. 265, 269, and in French v. Dunn Co., 58
Wis. 402. The matter involved in the last cited case was the

purchase of a poor farm. Authority to make the purchase was
in terms given by "a resolution adopted by the board," p. 405,
and the delegation was held valid, the court italicizing a portion
of the section which prescribed the manner in which the power
of the board may be delegated, p. 406. For the general rule as
to the delegation by a public officer or board of power conferred
upon the officer or board, see Lord v. Oconto, 47 Wis,, 386; 11
Cye. 396.
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There being no resolution or ordinance delegating the county 
botlrd's po,ver to the HJ)ecial connnittee, the connnittcc could n,Jt 
elect or hire the superintendent. It ,vas in duty bound to report 
its doings to the board and obtain its ratification as a condition 
to rnaking the arrange1nent and a binding contract. 

But it see1ns to n1e that the county has still 1nore solitl ground 
on ,vhich to sustain the action of the county boa,'cl 'fhe facts 
as stated indicate a palpable fraud upon the county and the 
forn1er snpel'intendent ,vas an active party to, and one ,vho .ben
efited fro1n, the fraud. Ile. certainly did 11ot deal fairly ,vith 
the county board, but on the contrary, by trickery sought to ob
tain a personal advantage ,Yhich he kne,v he could not othcr,vise 
obtain, and in thiE' he ,,,as aided a11d abetted by three of the con1-
1nittee. A court ,voulcl not sustain his contract unless forced by 
statute and rigid rules of la,v to do RO. I-le h1s no equities in hi~ 
favor. 

Tf ,l.,.., ;,,, .... ---,. ~-,,...,+ ~' -. <'oiurtr b:):;·,rJ ;_l-:'-f,::,1--d t-, !10-p 1 :F, 1 - ,1 

!t'l' f 1ntirely tn tht· <'on1n1ittf'l'., still i1 is ap1larr.-11t thnt wiH~tl !ht' 
county board did so it ,vas relying upon the 8Upcrintcn<leutis 
state1nent that he ,vas not to be cons-iclerecl for the e1nploy1nent 
or place, .-1ncl, the special (~01n1nittec1nen n1nRt have inferred ~11 
the beg·inning that the board did not expect the con1111itteo "'onlcl 
hire or rec~o1nn1end the hiring of the for1ner superintendent; and 
before the connniltee undertook to exe.cute the contract it ,vns 
infor1ned in 1nost c1nphatic tern1s that the n1ajority of the n1en1-
bers of the board ,vere ol)po8ecl to rehiring the superintendent. 
1_r our refusal as official adviser to the connnittcc to c1Paft a con
tract 1\'as sufficient to arrest their fnrthf'I' prof'ecding in the n1at
ter, and their action in getting or per111itt.ing the superintenJ
cnt's ·attorney to draft a contract is a strong badge of fraud and 
had faith. 

But ,vhatever rnay be the legal rights of the fo1111er superin
tendent, the county cannot recede fro1n the position it has taken. 
The county hoard has hired a ne,v s11peri11tcnclent and he is in 
charge of the poor far111. It sec1ns plain that he is la,vfnlly e1n
ploycd by the county hoard and the county n1ust co1npcnsal.e him 
for his services. .1\.s to the for1ncr supcrintenclent1 if he ,vas an 
c1nplo;ye nncl not an officer and his contract of hire ,vas valid, he 
sin1ply has a cause of action for breach of contract. rl'he county, 
like CYery other en1ployer, rnay discharge an en1ploye and pre
vent hi1n fro1n pcrfor1ni11g his part of the contract of hire. The 
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ren1cdy is dan1ages for breach of contract, and the 1ncasure of 
damages is the difference bet,vecn ,vhat he ,vould have earned 
under the en1ploy1ncnt and ,vhat he earned or reasonably could 
have earned at other e1nploy1ncnt. 

'l'o repeat, I a1n of the opinion that the "'riting entered into 
by the forn1cr superintendent and others claiining to represent 
the county is9not valid or binding; and if binding, the county 
has breached the contract and is 111erely liable for darnagcs which 
he ~uffercd on account of such breach. 

111-ish a-nd Ga11ie-Conrts-\\There exclusive jurisclictio11 is not 
lodged in certain courts by statute a circuit court conunissioncr 
n1ay hold a prcli1ninary hearing and hold to trial in circuit court 
one chnrgecl ,vith violating statutes relating to attaching deer 
tags. 

January 24, 1918. 
STATE CoNSERVA'l'ION Co111iussroN. 

In your letter of January 22 yon ask ,vhcthcr a preli1ninary 
hearing for the offense of not properly attaching deer tags, as 
provided in sec. 29.40, Stats., can be had before a court co1nmis. 
sioner and the defendant hound over to the circuit court, nr 
,vhether, that being an offense triable by a justice of the peaCe, 
such justice has exclusive jurisdiction of both the trial and the 
preliminary hearing. 

Sec. 8, art. \TII, of the state constitution, gives to circuit courts 

"original jurisdiction of nll n1atters civil and criminal ,vi thin 
this state, not excepted in the constitution, and not hereafter 
prohibited by la,v; * * *. '' , 

Circuit courts are given the po,ver to hear and determine all 
cases of crin1es and misden1eanors of ,vhatever kind not exc}u. 
sively cognizable by a justice of the peace committed within their 
respective circuits. 

In F,wst v. State, 45 ,Vis. 274, it was held that nothing but a 
clear declaration that an offense created by statute shall be cog
niiablc only by so1ne inferior court, can deprive tho circuit courts 
of jurisdiction thereof. 

'l1he general statutes relating to justices of the peace ,vhich 
give them power to try all offenses within certain limits do no1 
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oxpressly exclude the jurisdiction of other courts, and the .circuit 
courts have jurisdiction of said offenses. 

In the case of 1Vieden v. State, 141 Wis. 585, the defendant 
"'as charged ,vith a violation of sec. 1564, of the statutes, prohib
iting a keeper of a saloon fro1n selling liquor on Sunday, and 
also for violation of sec. 4595, of the statutes, for keeping his 
shop open on Sunday. There "'as a plea in abaten1ent, and the 
defendant contended that a circuit court conunissioncr has no 
jurisdiction to holcl a preliininary exa1nination in such cases, for 
the reason that they were triable in justice comt and that the 
court com1nissionc~' could not, therefore, hold the pI"clin1inary 
and hind the accused over for trial to the circuit court. The 
comt said, on p. 588 : 

"So the n1erc fact that offenses of the character of the one in
volved here ,vere created, and authority given to ad1ninister the 
la,v by proseclltions in justice's COlll't, does not 1nilitate against 
the circuit courts exercising their constitutional jurisdiction i11 
such cases, and, incident thereto, exa1nining n1agistrates, such as 
court coin1nissioners, holding prelin1inary exan1inations as i11 
other criininal cases.'' 

It is n1y opinio11 that in localities ,vhcre excll1sive jurisdiction 
is not given to certain courts, a circuit court conunissioner rnay 
properly hold a prelin1inary hearing of a person charged ,vitl1 
the offense of failing to properly attach deer tags, as provided 
in sec. 29.40, Stats., and 1na~ hold such offender to trial in circuit 
court. 

P,nblic H ealth-A1·n1ories-The o,vncr, 111anager, · representa
tive, officer or other person having control or custody of an ar· 
rnory used as a public asscn1bly hall is responsible for a compli
ance ,vith orders of the industrial co1n1nissio11. 

Jan nary 24, 1918. 
lNDUS'l'lUAL CO}.IMISSION OF \\TISCONSIN. 

I11 your letters of Noven1bcr 21, 1917, and January 18, 1918, 
yoll state that yo11 have found the national guard ar1norics 
throughout the state used quite generally for dances and other 
public gatherings, that you have classified them, for the pmposcs 
of administering the safety and sanitation la,vs of the state, as 
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"public asse1nbly halls," and that as such they are subject to 
certain require1nents in regard to exits for fire protection aiul 
other provisions relating to safety to life and li1nh. 

You state that you arc ha Ying son1e difficulty in ascertaining 
,vho the proper party is to appeal to for correction of the clangers 
that are pointed out, in eo1npliance ,vith your duties under the 
lrnv, and you ask ,vhose duty it is to supply the safety require
n1ents recon11nen(led by the connnission :for such arn1ories. 

I assu1ne :fro1n your staten1ent that the buildings in question 
arc "public assen1hly halls," and are ,vithin the classes of 
buildings over ,vhich the h1dustrial connnission has supervision 
and authority "·ith reiercnce to iRsuing orders and con1pelling 
c-0111pliancc there,yith for safety to life and li1nb. 

See. 2394-----48 provides in part: 

'',;;, Every cn1ployer and every o,vner of *:' a 
public building no,v or hereafter constructed shall so construct, 
repair or n1aintain such " public building 1~ * * 
as to render the sa1ne safe." 

Subcl. (5), sec. 2394-52, Stats., relating to po,vers, duties 
r!nd jurisdiction of the inclnstrial conunission, provides: 

'".L1o ascertain, fix ancl order such reasonable standards, rules 
or regulations :for the construction, repair and 1naintenance of 
places of cn1ployn1ent and public buildings as shall render thc1n 
safe.'' 

Sec. 2394----70, Stats., provides: 

'' If any e1nploycr, e1nploye, o,vner, or other perso11 shall vio
late any p1:0Yision of sections 239±-41 to 2394-----55 "' * * or 
shall fail or refuse to perfor1n any duty la,v:fully enjoined, 
"'ithin the tin1e prescribed by the co1n1nission, ~~ ,:-1 such 
e111ployer, en1ploye, o,vncr or other person shall forfeit and pay 
B ;'!, +) JJ 

The "'ord "o,vner" is defined in subd. ( 13), sec. 2394-----41, as 
follows: 

'
1 'l1he ter1n 'o,vncr' shall n1ean and include every person, firn1, 

corporation, state, county, to,vn, city, village, 111a11agcr, repre
sentative, officer or other person having o,vno1·ship, control or 
custody of any place of c1nploy1nent or public building, or o:f 
the construction, repair or 1naintenancc of any *~ * *~ pub
lic building, or ,vho prepares plans for the constrnctio11 of any 
place of en1ployn1ent or public building. * * * " 
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It should be noted here that the ter1n "o,vncr" is broad 
enough to cover not only the person ,vho has the legal title, bl1t 
the person "'ho has the control or custody, either £or hi1nself or 
as a representative or officer of another person, either a natural 
or legal person. 'l1he la,v sce1ns to conten1plate that the protec
tion of the people 111 their life and litnb is paramount to a11y 
contractural consideratio11 that 1na~y exist bet"'cen a landlord 
and a tenant, and t.hc la,v ilnposcs upon both the person ,vho has 
legal title and tl1e perso11 ,vho has control or custody the re
sponsibility of co1nplying ,vith the orders of the l11dustrial co1n
n1ission ,vith reference to these safety rcquire111e11ts, ,vhenever 
they are required to do so by said conunission. 

Consideration has been given to the fact that in s_on1e instances 
the buildings arc o,vnecl by the national guard, and not leased 
by them, and under sec. 649-lDe, Stats. 1915 (sec. 21.61, Stats.), 
control is give11 to stale officers, and the state, being sovereign 
and iii charge of these a1·111ories, is not bound by any act of tl10 
legislature unless specific 111·ovisiou is 1nade ,vith reference 
thereto. 

Sec. 649-19e, with reference to control by state officers, pro
vides: 

"Such a{·u1ory, "'hen erected or purchased, shall be under the 
control and in charge of the governor, the quartern1a.ster-gen
cral, and the conunanding officer of the con1pany or con1pa11ies 
of the national guard for ,vhich it has been provided. *' • «
The governor, quarter1na.ster-general, * * * may, from 
time to time, n1akc such orders, rules and regulations as they 
may dcc1n proper for the observance of all officers and persons 
having charge of such armories, or occupying a11y part thereof.'' 

It is true that, as a general proposition, the state, bch1g sov
ereign, is nvt bound by the acts of tl1e legislature llnless the state 
is specifically uan1ed therein and by specific ,vords brought un
der operatio11 of the la,v. In other ,vords, the general statutes 
passed by the legislature do not pl'eScl'ibe l'llles for the conduct 
of the state. 36 Cyc. 918; Milwankee v. McG/'egol', 140 Wis. 35. 

rrhere arc, ho,vever, exceptions to the above general rule. In 
orclcr to conic ,vithin the general rule and be protected under it 1 

the acts of a public servant 1nust have the character of govern
mental functions. Feit ts v. McGhce, 172 U. S. 516; Pennoyer v. 
McConnaughy, 140 U. S. 1. 
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It appears in the case you present, that the buildings are used 
for dances and other public cntertaiun1cntsi and tluit it is be
cause of this use that the industrial co1n1nission feels it lu:is a 
duty to perforn1 in safeguarding the people ,vho attend such 
entertainn1ents. 

The fact that. these entcrtain1neuts arc given in places 0011-
trolled by officers does not render thc111 govcr111ncntal functions. 
The 1nerc e1nbarking of the state in an enterprise the nature 
and character of ,vhich lends itself to operatio11 by individual 
persons or companies, cloes not give to that enterprise the char
acter of a governmental function. 

"\V11en a State e1nbarks in an enterprise ,vhich is usually 
carried on by individual persons or con1panies, it voll1ntarily 
waives its sovel'eign chal'acter and is subject to like regulations 
,vith persons engaged in the san10 calling." ll' estern &; At. 
lantic Ry. Co. v. Cnrlton, 28 Ga. 180, 182. 

'rhe legislature, in defining the ter1n "o-,vner" in sub cl. ( 13), 
sec. 2394----41, snpra, said it 

"shall n1ean and include every person, fir1n, corporation, state 
* .\11, * " ' 
indicating thereby1 that the industrial co1nn1issio11 ,Y~s to have 
charge of the places of employment and public buildings in the 
control of the state. 

It ,yould sce1n, therefore, that regardless of ,vhere the o,vner. 
ship of said building was lodged, whether in the national guard 
co1npany or a private person, and ,vhether controlled by s.tate 
officers or local guard officers or custoclianR, under the statute, 
they are subject to the supervision and orders of tho industrial 
com1nission. 

You are therefore advised that the proper person to hold 
responsible for a con1pliance ,vith your orders in the case of in· 
dividual o,vnership is the individual o,vncr, and this Tegardlcss 
of any contract or lease that he n1ay have ,vith a national guard 
company. If the armory is not o,vned by an individual, then 
the reprcsc11tative, manager, officer, or other person having 
control or custody thereof, is the proper person upon ,vhom to 
serve such· order. 
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Legislahu·c-Spccial Scssion-'rhe governor 111ay a1nend his 
call for a special session of the legislature, adding ne\\' subjects, 
or 1nay 1ssue a ne,v call for the sa1ne ti1ne, adding ne,v or ad
ditional subjects. 

JioNonAnLE E. L. I>HILIPP, 

Governor. 

January 24, 1918. 

You have heretofore issued a procla1nation calling the legis
lature in special session to be held on the 19th day of Ii~ebruary, 
1918, at t,vo o'clock in the afternoon, in ,vhich you have speci
fied certain subjects to be considered by the legislature in such 
special session. 

Yau 110,v. desire to kno"' if you can an1end your proclan1ation 
or issue a ne,v proclan1ation so ns to include an additional sub
ject for the consideration of the legislature at such special 
session. 

11'his qucstio11 is governed by sec. 11, art. l 'il, of the constitu
tion of this state, ,vhich reads as follo,y:::;: 

"The legislature shall 1neet at the scat of gover111nent at such 
time as shall be provided b~y la,v, once in t,vo years and no 
oftener, unless convened by the gove1·nor in special session, a11d 
"'hen so convened no business shall be transacted except as shall 
be 11ecessary to acco1nplish the special purposes for ,Yhich it ,vas 
convened.'' 

T·he above provision of the constitution is the onlY one having 
any bearing on this st1bjcct. It ,vill be noted that there is a 
positive prohibit.ion against the legislature in such special ses
sion, "'hen so convened, transacting any business except such ?.S 

shall be necessary to accon1plish the special pllrposes for ,vhich 
it "'as convened. rrhcrefore 1 in order to add a ne,v subject of 
legislation to those included in your proclan1ation already is
sued, son1ething additional \Yould need to be done by you in or
der for the legislature to bn authorized to enact any provision 
not included "'ithin your proclan1ation or call. 

It ,vill be noted that this provisio11 of the constitution leaves 
the n1attcr v;rho11y "'ithin your ·J1ands. You are han1pcrcd by no 
n1achinery, and no liinitations. 'rho tin1c of issuing the pl'ocla-
1nation, the tin1e "'hen the session shall convene, the subjects to 
be consiclcrecl thereat, tho length of notice to be given to the 
members, the method of notifying them, all are left entirely to 

4~A. G. 
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your discretion. Undoubtedly you could call a second, third, or 
n1ore special sessions1 should you think fit. Undoubtedly you 
could issue an a1nencln1cnt to your present call or procla111ation, 
so as to include ,vithin the subjects to be legislated upon ad
ditional subjects; and I have no doubt that you could issue a 

· ne,v procla1nation calling the special session of the legislature to 
co1u;ider the additional subject, fixing the san1e ti111c and place in 
your second procla1nation for the holding a£ the session as that 
provided in your fi1·8t call. 

Sinrilar constitutional p.rovisions arc found in the constitu
tions of other states of the union, but this identical question 
has been paHsccl upon, so far as I have been able to learn, by the 
court 0£ only one state. The constitution 0£ the state of Penn
sylvania has alinost an "identi('al provision regarding the calling 
of ~pecial sessions of the legislature. Sec. 25, art. III, of the con
stitution of the state of 1.->ennsylvania provides: 

",,rhen the general assen1bly shall be convened in special ses
sion there shall be no legislation upon suhjeets other than those 
designated ii1 the proela1nation of the governor calling such 
session.'' 

In the case of Pittsbu.rg's l)ef!it,ion, 217 l)a. St. 227, the court 
considers a11d passes llpon substantially the i<.lentical question 
propounded here. 'l'here the governor had issued a second call 
or procla1nation, adding a ne,v subject for consideration of the 
legislature, and the act of the legislature passed in pursuance 
thereof ,vas contested on the ground that it ,va~ not incl11ded in 
the first call or procla1na tion; and the court, in sustaining tlle 
act, says, 011 page 230 : 

"Whether the general assembly ought to be called together 
·in extraordinary session is al,vays a n1attcr for the exec11tive 
alone. Ilcnv ·it shall be called, and ,vhat notice_ of the call is to 
be given are also for hiin alone. The constitution is silent as to 
these n1atters, and ,vise1y so, :for en1erge11cies rnay aTise such as 
riots, insurrections, ,videsprcacl cpide1nics1 or general ca1an1ities 
of any kind, requiring the instant convening of the legislature, 
and, h1 the po,vcr given to the governor to call it, no thno for the 
notice is too short, if it can reach the n1c1nbers o:f the general 
asse1nbly; and ,vith telephones and telegraphs the nttern1ost por
tions o:£ the con1n1011,vealth can at any tirne be reached betv.7een 
the rising a11d the setting of the sun. In this connection it n1ay 
be noted as significant that the governor is not even required by 
al't. I'l, sec. 12, 01npo"\\rering him to call the general assc1nbly 
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1. You al'e advised that it is la,yfnl £or the state dairymen's 
association to publish pnid advertising in connection ,vith its 
annual report. The incorporation 0£ such .advertising ,vith re
ports of "sta tc officers, departn1en ts, boards, conunissions and 
eonnnis.-;ioners" is expressly prohibited by statute. In speak
ing of that class of l'eports, the statute says: 

"* ,;:, * No report shall contain any advertising 1natter 
nor any copying 0£ the \\Tisconsin session la,vs or 8tatntes except 
1ninor extracts explanatory of and incorporated i11 the text." 
Sec. 35.26, Stats. (sec. 26, ch. 336, Laws 1917). 

'l'his express prohibition as to that class 0£ Teports ,vo11ld see1n 
to indicnte that the legislature considered it necessary to forbid 
it, and it furnishes grounds for i1nplying that ,vork 11ot pro
hibited, is per1uissiblc. Authority for printing the state dairy
n1en 's association's an11na l report is given by stibsec. 31 sec. 
35.30, Stats. (sec. 31, ch. 336, Laws 1917). 

You are thereby empO'"'cred in your discretion to print the 
ani1ual transactions of that association, being liinited to 3,000 
copies and 200 pageS. The purpose of said advertising is to 
reduce the cost to the state of printing the transactions; and let 
it be understood that this OJJinion goes no further than to say it 
is la,vful to print _the paid advertisernents ,vhere doing so ,vill 
lessen the expenditure of public n1oney. If confined ,vithin 
those lin1its the advertising is indirectly rernnnerative to the state 
and harn1s no one. If this constr1lction I put upon the statutes 
is incorrect, still there is no one harn1ed by it and no one to 
make complaint. Of course that would be no justification for 
disregarding a plain statute or n1aking n palpable n1isconstruc
tion of one, bl1t it is a good excuse for resolving the doubt if 
there be any in pern1itting the advertising in connection ,vit4 
the report. 

2. 'l'here is appropriated annually to the potato gro,vers' as
sociation by subsec. 4, sec. 20.61, Stats. (sec. 100, ch. 14, Laws 
1917), $2,000 

"for the pron1otion of the potato gro,vh1g interests of the state; 
and any 1noncys paid into the general fund by said association 
are appropriated therefron1 and added to this appropriation." 

What was said in answer to the first question applies here also. 
The language just quoted clearly contemplates the receipts of 
moneys by lhµ potato gro,vers' associri,.tio-p fro1n sou.rces other 
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than the state treasury. ]1,or ang·ht that can be learned fro1n 
the statute, the legislature n1ay haYc had in 1ni11cl the pl1hlica.
tion of paid advertise1nents as a source of revenue. At any rate, 
I do not find that forbidden, and it seerns to rne that, as a prac
tical 1natter, it should be per1nittecl, and that the hnv does per-
1nit it. The 1noncy so received js put into the public treasury, 
beco1ncs a rcvolYing fund, and is a public benefit. You are 
therefore advised that the association 1nay jnscrt pUid advertise-
1nonts in pa1nphlcts jssncd by it and that if the advertising docs 
not pay the entire expense of publication, the deficiency n1ay be 
paid out of its state a.pvropriation. 

3. The 111ea11ing of the "Tords "job printing" as contained in 
sec. 35.80, Stats., is to be found in i:-:ec. 33.34, Stats. (Sec. 35, 
ch. 33G, La,vs 1917.) 'l1hat is a statutory definition and I can 
add nothing to it. Prjnting that is not fairly c1nbracccl ,vithin 
the language of the last nan1ecl section is not job printing and 
must be classified nncler son1e other subdi\'islnn of Sl'C, :)5.01. 
Stats. 

4. Orders for publishing the la,vs, advertise1ncnts, proc]a1na
tions and other notices reqnil'ed to lJc pnblir.;hcd are 1nacle by the 

"state officer, board or co1n1ni.-;sion rec1nirecl by la,\' to cause the 
ne,vspapcr publication." Sec. 35.68, Stats. (sec. G9, ch. 336) 
Laws 1917.) 

In this connection) your attention is called to lhc fact that in 
the enu1ncration of po,vcrs an(l duties of the printing hoard, 
particularly in the n1attcr of i~;suing orders for pnhlic printing, 
there is excepted the "printing of the first, fifth, sixth and sc,·
enth classes." Sec. 35.03, Sta ls. rrhe fifth class is "ne,vspapcr 
pub1icatjons." Sec. 35.01, Stats. I conclude thcrcfro1n that 
the officer 1naking the order for the ne,vspapcr publication should 
n1ake it direct to the paper. The auditing· of clai1ns therefor 
falls under the general rnlc of auditing clain1s against the state. 
Such clain1s arc to be audit.eel by the secretary of state. 
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J.>·ubl,ic Of]iccrs-1\Tofary Public-Bonds-----;-The suTety upon the 
bontl of a notary public ii:; liable fol' the aets of the notary as 
1::uch <luring his tcrn1 of office. 

Action upon such bond 1nay be begun at any tin1e befol'e the 
running of the statute of lin1itations. 

Such surety is not liable for acts connuittcd after the notary 
has filed his resig11atio11 ,vith the secretary of state. 

}!ONOTIABI,E i\lERLIN HULL, 

Sec,·etary of State. 

January 25, 1918. 

In your letter of January 21 you e11close a letter fron1 the 
]

1idelity and Casualty Con1pauy of Ne"r York in ,vhich they 
state that under elate of Jannary 30, 1914, they wrote the bond 
of a notary public, ,vhich ,vas filed in your office, and that they 
:-,_ave received lnfor1nation. that this n1an is no longer a notary, 
and ask as of ,vhat date they 1nay consider ·their future liability 
tcr1ninatcd. 

You state that this notary 
ask 1ny opinion upon the 
con1pany. 

resigned 
question 

,} Ulle 24, 1916, 
asked by the 

and you 
casualty 

Under sec. 174, Stats., the bond given by the notary is one for 
the faithful discharge of the duties of his office. The surety 
upon the bond is liable for any acts con11nitted by the notary us 
such during the continuance 'of his office. Action for such li
ability 1nay be brought at any tin1e before the running of the 
statute of 1i111itatio11s. 'J'he' surety ,voulcl not be liable £or acts 
con11nittcd after the filing of tl1e resignation. · 

F-ish ctncl Ga.nic-.lVords ancl Phrascs-"Grcen skin of deer" 
defined. 

FJ.o:LIX A. KRE1IER, 

District Attorney, 
Phillips, "\\Tisconsin. 

January 25, 1918. 

In your conununicatiou of January 22 yoll direct my atte11-
tion to ch. GGS, J,aws 1917, sec. 29.40, par. (3), which provides 
that 

1 'no person shall ha Ye in his possession or under hi~ contTol the 
green head or green skin of a deer between the tenth clay of 
,Tanuary and the succe~ding ~1st day of Nove~nbe:r 0£ each year," 
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and you say tl1at the n1ajority of the people are not fa1niliar 
,vith this la,v, and yon ,,,ould lih:e to hayc a construction fron1 
this clcpartn1ent as to ,vhat is a '' green skin,'' in contc111plation 
of tl1is statute. 

You state that you believe that there arc quite a nu1nber of 
hides still in the })osscssion of the persons "'ho la,vfully shot 
deer during the last h11nting season, and ,vherc these hides have 
not bco11 stretched out and dried that the condition \\rould be 
very n1uch like that of a hide fron1 a deer ,vhich ,vas shot more 
recently. 

T·hc question sub1nittcd by you is one of fact rather than one 
of la-,v. In an official opinion rcnclcre<l by 111y predecessor, \Tol. 
II, Op. Atty. Gen., p. 387, the sa1ne questio11 \\'as ans,Yercd as 
follows: 

,,rrhis tcr1n has not been defined. by our statute. Neither 
have I been able io find any definition placed upon it by any 
court of last resort. \~l ebsier (1cfines 'green' of pelts, etc., in 
tanning, as 'fresh fron1 the a11i1nal1 not salted or dry.' 

"It see1ns to n1e that t.hi8 ,vou1d be the definition that the 
courts ,vould give this tcrni." P. 388. 

'fhe real purpose of the provision o_f this statute is to prevent 
the unla,vfnl killing of deer in the closed season. Noven1bor 30 
is the Inst day in the year on which deer may be lawfully shot. 
Sec sec. 29.18. The above quoted provision makes it unlawful 
to have green skins of deer in possession after January 10. 

'l,his gives every person ,vho has shot a deer and has the green 
hide of such deer ju his possession a1nple tiine to dry the sa1nc, 
so that it is unnecessary for hin1 to have it in his possession as a 
green skin after January 10. This la,v 1nakcs it possible for yo1-1 

to convict a n1an ,vho has ui1la,yfully shot a, deer in the closed 
season, although you have no other proof than the fflct that he 
has in his possession the green skin or hide of such deer. 

If, ho\\'ever, ·you arc satisfied 1.hat the deer \\'as not shot during 
the closed season but ,vas shot in the open season, and 1ncrcly 
because the parties ,verc ignorant of the la,v they have not 
strictly con1pliccl \vith the provision to get the hi<lc in such a 
conditio11 that it could no longer be considered as a green hide, 
you ,vould_bc justified in exercising your disci·ction and desisting 
from bringing a prosecution. 

l)1 &11 case~, ho,vcver1 ,vhf?re ?OU arc in doubt or ,vhere yot! 



bPINTONS 01•' 'J.'HE ATTOHNGY-GENERAL 57 

are sati~fied that the deer "'ns killed during the closed season, a 
prosecution Hhould he brought; and in those cases it bccon1es a 
qncstion of fact ,vhcthcr the skin is fresh fron1 the anbnal or 
green, in conten1p1ation of this statute. All doubtful cases 1nust 
be detern1ined ·by the tcstin1ony of experts and snb1nitted to the 
jury as a question of fact. Each individual case n1ust be de
cided on its O"'n 1ncrits. No other definition can be prescribed 
than the one laid do,vn by n1y predecessor. 

In.surance-Lifc Insur<nice-rrhe special charter of the North
\Vcstern i\Iutual Jjifc Insurance (Jon1pany pcr1nits the con1pany 
to issue a life policy ,vith a· ,raiver of payn1ent of pre1niums 
11pon the insured beco111ing disabled. 

Sec. 1951 a1nends the special charter of said con1pany so as to 
pern1it it to invest its funds under said section . 

HONORABLE 1\J. J. CLEAHY, 

Coninu·ssioncr of Insurance. 

. January 28, 1918. 

In your favor of January 11 you state, regarding the North
,vcstern 1\Iutual Life Insurance Co1npany, of i\'Iil,vaukee: 

"Under the provisions of this [its] charter and its an1e11d
n1ents the con1pany is authorized to transact the business of life 
insurance and to grant and p11rchasc nn11uities. Recently the 
con1pany adopted, and is 110-,v issuing policies ,vhich provide 
that if the insured heco1nes totally and per1nanently disabled, all 
future pre111iu1n pay1ncnts by hin1 to tho co1npany ,vill be 
,yaived. 'rhis is, in substance,_ granting sick and accident bene
fits; in other ,vords, it is doing a disability insurance business. 
rrhc original charter and the a111endn1ents to the original charter 
do not provide that the con1pany 111ay do a disability insurance 
business. 'l1ho general statutes of the state, ho,vever, do provide 
that a don1estic life insurance con1pany n1ay do a disability 
business.'' 

And you ask: 

ii Does a general statute, authorizing do1nestic life insurance 
con1pa11ies "'ithout specific reference to the fact that they are 
organized undcl' ge11eral or special charter to do a disability 
insurance business, confer this po,ver upon a con1pany organized 
under a special charter, as the North"restern is organized? 1 ' 

,, 
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Yon further sta tc: 

'' Under sections 10 and 11. of the original charter of the 
con1pany, it is 8pccifically anthoriicd to invest its funds in cer
tain Vi'ays and in ntnnecl sceuritics. Section 1U51 of. the ,,ris
consin hnv specifies these [those] securities i11 "'hicl1 do1ncstie 
life insurance con1panics arc authorized to invest their funds. 
The provisions of section 1951 clifler fro1n those contained in 
the charter of the NortlnYestcrn. Diel the adoption of section 
1951 have the effect of a1nending tho charter provisions of the 
Nortlnvcstern l\Intual Life Insurance Con1pa11y on-tho subject 
of the invcshnent a£ ib; funds?" 

The original charter of the North,vcstcr11 l\iut.ual Life In
surance Con1pany is contained in ch. 129, Private and Local 
l1a"\\'S 1857. This charter \Yas granted to the l\Iutual Life In
surance Co1npany of tho state of V\Tisconsin. By subsequent; 
a1nenchnent the nan1e "'as changed to Nortlnvestern :i\Iutual Life 
Insurance Con1pany. 'l'he provisions of the charter affecting 
the questions yoll ask have never been an1cndccl specifically, so 
that the original charter, as regards the questions you ask, 
stands as first enacted, unless an1c11decl by the general la,v. 

Sec. 3, ch. 129, Private and Local I1a,vs 1857, reads, in part, 
as follows: 

"The corporation hereby created1 shall have 'the po,ver to in
sure the lives of its respective· 1nen1hers, and to 111ake all and 
every insurance· appertaining to, or connected ,vith life risks, 
and to grant and purchase annuities." 

Sec. 7 thereof reads .as follo,vs: 

''Every person ,vho shall bcco1ne a 1nc1nber of this corporation 
by effecting insurance therein, shall, the first ti1ne he effects 
insurance, and before he receives his policy, pay the rates that 
shall be fixed upon and detern1ined by the trustees; a1id no prc-
1niun1 so paid shall ever be ,vithdra,vn fro1n said con1pany, ex
cept as hereinafter provided, but shall be liable to all tho losses 
and expen,ses incurred by this con1pany during the continuance 
of its charter. ' ' 

Sec. 8 of said charter reads as follo,ys: 

"The trustees shall detern1ine the rates of insurance and the 
su1ns to be insured.'' 

The above provjsions quoted fro1n the charter of the company 
a.re the only ones having any bearing 011 the questio11 of ,vhether 
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the co1npany can do a strictly disability business, so-called, and 
it "'ould see1u that a 1nerc reading of those provisions ,rould be 
sufficient to sho,v that the coinpany is u·ot thereby authorized to 
do a strictly disability business; and by the ter1n "strictly dis
ability business'' is to be understood a business ,vhcreby the 
co111pany is to pay tho policy holders son1ething as 1night be 
provided in the policy because of his disability. \"\7ith this 1111-
dcrstancling of the ter1n "disability insurance" I ,vould say 
that the co1npa11y is not a11thorized under its original charter lo 
do that kind of business. 

Sec. 1897 authorizes the for1nation of insurance co1npanies 
thereunder for certain purposes, and a n1ention of several sub
jects or risks of insurance in any subsection thereof indicates 
that any one or more or all may be included. Snbscc. (3) 
thereof reads as follows: 

"(3) Life Insurance.-Upo11 the lives or health of persons, 
and every assurance pertaining thereto, and to grant, purchase 
or dispose of annuities and endo"'n1ents." 

Sec. 1807 Ct provides: 

'' Co1npnnies 1nay be for1ncd upon the stock or the rnutual 
plan to transact any. kind of insurance anthorizecl by section 
1897." 

Subsec. 3, said sec. 1897a, 111 part, reads as follo"'s: 

'' ,::, itnd policies under subsection 3 1nay contai11 any 
provision operating to safeguard the insurance against lapse, or 
giving a Special surrender val11e or a11 annuity provicli1ig for 
payn1ents not exceeding in any year one-tenth of the sun1 h1-
snrecl during the lifcti1ne of the insured, ,vitl1 or vtithout reduc
tio11 of the sun1 insured, in the event that the insured shall be
co1ne totally and pern1ancntly disabled fro1n any cause." 

rrhese provisions of the statutes, together ,vith suhscc. ( 4), 
sec. 1897, undoubtedly give co111panics organized thereunder the 
right to do disability insurance business, hut as a ,vhole they clo 
not sccn1 to apply to a eon1pany like the Northvtestern :i\'lutual, 
organi:r.ccl under a special charter. 

It has· been sug·gestccl that the phrase quoted fro1n subscc. :3, 
sec. 1897a, ahove-thnt is, "and poUcics under subsection 3 1nay 
contain any provision,'' &c.-rcally applies to any co1npany or
ganiiccl under the Ja,vs of this state entitled to do life insuTancc 
business, and, thcl'cforc, that it ,vonld apply to the North-
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,vcstcrn !Iutual. rrhis suggestion docs not scen1 entirely clear, 
in , 1ie,v of the fact that these statutes scmn particularly de
signed to app]y to co1npanies organized under special charters. 
These statutes, ho,vevcr, n1ny be said to have a bearing upon the 
construction of the charter provisions of the North,vcstei·n Il:Iu
tual I1ife I11surancc Co1npany as to ,vhat is the general policy of 
the state, a11d these statutes sho,v that as to life insurance coin
panics organized thereunder the policy of the state is to pcrn1it 
life insurance coin panics to be organized for the purpose of doing 
a life insurance business con1hined ,vith disability business, and 
even per1nit con1bining in the sa1ne policy risks for both life 
and disability business. In other ,vords, this legislative policy 
of per1nitti11g both life and disability business to be ,vritten in 
the sa1no 'insurance policy- possibly n1ight be said to call for a 
n1ore liberal reading of the provisions ·of the special charter of a 
co1npany in dctern1ining ,vhether its special charter provisions 
per1nittecl it to do both of these classes of bu~iness, or 111odifica
tions thereof. 

As I understand it, the real question here is "'hethcr the 
Nortlnvestcrn l\Iutual Life Insurance Con1pany can issue policies 
\vhich provide that if the insured beco111es totally and per1na-
11ently disabled, all future prcn1iu1ns by hi1n to the con1pany 
,vill be -,vaived. It "'ill be noticed that such a prt>vii-;ion in the 
policy calls for 110 payn1e11t by the cornpany to the insured be
cause of hi~ disability, and calls for no payn1cnt by the con1pany 
to the insured as an annuity because of such disability, so that 
the 1''l'iting of such an insurance policy by the con1pany is not 
the doing of a strictly disability business. 'J'hc disability feature 
as exercised by this con1pany only pertains to the re1nitti11g of 
the pre1niu1ns, upon disability, of a life policy. 

Sec. 3 of the con1pa11y 's special charter per1nits the company 
to 111ake all and every insurance pertaining to or connected ,vith 
life risks. 'l1he policy in question is p11rely a Jife policy, and it 
is not at all difficult to see that the feature in question, by which 
the company waives the payment of future premiums by the in
sured, upon tho insured becoming totally disabled, is a feature 
that pertains to or is connected ,vith life risks, 1vithin the mean
ing of said clause 3. i\foreovcr, this feature of the policy in 
question has greater rc1ation to 1 '1;ates of insurance'' ,vhich by 
sec. 8 of the company's charter is left wholly to be determined 
by the trustees. Under said sec. 8 the trustees and the com-
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pany undonbtcclly have the power to fix the premiums to be paid 
for a straight life policy, and the pre1niu1ns to he paid for a tcr1n 
policy. 'l'hc only difference between a term policy and the pol
icy in question, as rcgartls rates, is that the pren1iun1s to be paid 
011 a torn1 policy ter1ninate at a tin1e certain, "rlrile on the policy 
in question they tern1inate at a tin1e uncertain, depending upo11 
a contingency, to wit, the total disability of the insmed. The 
practice is to 1nakc the pre1niu1ns on a ter111 policy less than 
those of a straight life policy, and 11ndoubteclly the pre1niu1ns 
on a policy such as the one in question_ are like,visc greater than 
those of a ter1n policy, the theory being to n1ake the rates On 
each class of policies adequate to carry that class of insurance. 

If the con1pany has po"'cr, under the tern1s of its charter, to 
ter1ninatc the pay1nent of pren1iu1ns at a tin1e certain, as in the 
case of tern1 policies, I can see no valid reason ,vhy it ,\;ould 
11ot have po,Ycr to ter1ninate the payn1ent of prcn1iu1ns of the 
class of policies in question upon the happening of the dis
ability of the insured. Undoubtedly the insmecl pays an addi
tional rate because of this ,vaiver of pay1nent of future prc1ni-
111ns upon the insured becon1ing totally disabled, and I an1 un
able to see ,vhy, under the ter1ns 0£ the cornpany's charter, if 
the trustees have po,ver to fix the pre1niun1s to be paid on a 
straight life policy and the premiums to be paid on a term pol
icy, they would not also have the power to fix the rate of prc-
1niu1n to be paid on policies such as the 011e i11 questio11, tcr
n1inating the pay1nents 11pon the insured becon1ing totally dis
abled. ,ve lrnve no statute prohibiting the trustees doing so. 
There is nothing in the charter of the co1npany prohibiting it, 
while on the other hand the charter does give the company 
po,ver "to n1ake all and every insurance appertaining to or 
connected ,vith life risks,'' and giving the trustees po,ver ' 1 to 
dcter1ninc the rates of insurance." It would sce1n that the 
feature of the policy here in question ,vas a feature ' 1 apper
taining to or connected ,vith life risks,'' and the provision that 
the pre1niun1s should be ,vaivcd, 11pon the insured becoming 
totally disabled, is a determination by the trustees and the com, 
pany o:f the ''rates of insurance" ,vithi11 the 1neaning of the 
language of the special cliarter. 

True, the rule is that corporations possess only such po,vers 
as arc expressly granted, or such as ar.c necessary to carry into 
effect the powers expressly granted. 
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In the case of Darlhmonlh Collcyc v. Woo!lwanl, 4 .Wheaton 
(U. S.) 518, 636, Chief Justice J\Ia1·slrnll said: 

".1t corporation, being the 1ncrc creature of la,v, possesses 
only those properties ,Yhich the charter of its creation confers 
upon it, either expressly or as incidental to its very existence." 

Ali incidental pov;rcr ,vas referred to as one that is directly 
untl intin1ately appropriate to the execution of the specific po,vcr 
grat1.tecl,· ant} not one that has a slight or re1note relation to it. 
But corporations arc givc11 certain iinpliccl po,vcrs, and these 
hnpliccl po,vcrs of a corporatio11 arc not lin1itecl to such as are 
inclispensabl:_v necessar;v to carry into effect those expressly 
granted, but con1prise all that are 11ccessary i11 .the sense of be
ing appropriate, convenient and suitable for such purposes:, in
cluding the right of a reaso11able choice of 1neans to be e1n
ployecl. 10 Cyc. 1096. 

"It is a general principle of la,v that every corporation has 
by 11ecessary i1nplication the po,ver to do ,vhatever js 11ecessary 
to carry ll1to effect tl1e pu1·poscs of its creation, llnless the doing 
of the particular thi11g is pl'ohibited by la,v or by its cha.rter." 
4 Tho1npson 's Con1n1. on (Jorporations, sec. 5641. 

"If the 1neaus e1nployed are reasonably adapted to the needs 
for ,vhich the corporation ,vas created, they co1ne \Yitbin its 
iinplicd or i11ciclental po,vers, tho11gh, they 1nay not be speci
cally designated hy the act of incorporation.'' 4 'l'ho1npsoJ1 's 
00111111. on Corporations, sec. 5641. 

In sec. 5642 of the authority last cited we find this language: 

"Corporations_ take by hnp1jcation the rigl1t to use all rea
sonable n1odcs of executing their express po,vers ,vhich a nat11ral 
person n1ight · adopt in the exercise of silnilar po,vcrs. They 
n1ust have a choice of 1iicans and are 11ot to be cOnfined to any 
one n1ode of overation." · 

rro the san1e effect sec Macl.-ison cC:c. Pla-nk Roacl Co. v. 1l'atcr
town &c. Plank Roa!l Co., 5 Wis. 173, 181. 

In the case of lVinterficlcl v. Crenm City Brewery Co., 96 Wis. 
239, 242, ,ve find this language: 

"'.l'he gcnerril rule, no doubt, is that except as restrained by 
la,v corporations have the hnplied po,ver to n1ake all sucl1 con
tracts as ,vill furthe1· the objects of their creatio11, and their 
dealings in this regard n1ay he like those of a11 individual seek
ing to acco1nplish the sa1nc ends. ,:.:, * '!'hey are 11ot lhn-
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ited in la ,v to the use of i:iuch 1neans as are usual or necessary 
to the objects coutcn1plated by their organization, but ,vhero 
not restrictec.1 by la ,v, 1nay choose such 1neans as are convenient 
and ada1Jtecl to the enc.l, though they be neither the usual 
n1eans, nor absolutely 11ecessary.'' 

'fhe san1e idea _js borne out h1 the case of Caliiniet Service 
Co. v. Chilton, 148 Wis. 334, 353. 

I a1n satisfied that the North"'estern Life Insurance Co1npany, 
in ,vriting the policy in quest.ion, providing for a 1vaiver of 
pa.yn1ent of pren1iu111 by the insured upon his beco1ning totally 
disabled, is doing a life insurance business 1vithin the clear 
1neaning of its charter and the general understa11ding of the 
t~rn1 "life insurance/' and the provision regarding the 1vaiver 
of pre1ni1un pay1nents is a 111eans or 1nethocl of transacting busi
ness 1vithin the rule of the above authorities. 

I, therefore, advise you that the Northwestem. Mutual Life 
Insurance Con1pany has, under its charter, the po1ver to "'rite 
life insurance 1vith a provision in the policy that llpon the total 
disability of the insured the pren1iu1n pay1nents thereafter 1vill 
be waived by the company. 

Your other question is : 

"Did the adoption of sec. 1951 of om statutes have the effect 
of a1ncn<ling the charte1· provision~ of the North"'estern :l\I1l~ 
tual Life Insurance Co1npany on the subject of-tho invest1nont 
of its funds?'' 

Sec. 1951 ]1as tho follo,ving introduction: 

"Every life insurance eon1pany organized undcir the la1vs of 
this state 1nay in-vest its assets as follo,vs." 

This language is so clear that it leaves 110 roo1n fr.L-' construction. 
It 1vas intended by the legislature to apply, as t;' language sa.ys. 
to '' every life insurance eon1pany organized under the Ia"'S of 
this state," 1vhich certainly includes tho Nortlnvestern J\Iutual 
Iii.fe In~urance Con1pany. SO that I have no hesitatio11 111 ad~ 
vising you that this section of the statutes a1ncncled the charter 
of the Northv;restcr11 1"Il1tual Life Insurance Co1npany

1 
provided 

it ,vas ever acted upon or accepted by the company, and I as
su1ne that there is no question about that, that the con1pany has 
acted upon and accepted this ~1n1encln1ent of its charter. If the 
co1npany has c-ver exercised the authority granted it by sec. 
1951 by any s11bstanth1! course of conclnct or dealing under said 
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section, then it ha8 accepted the provisions of that section. 
Certainly the state could not co111plnin, having granted this 
po"'cr to the con1pa11y1 under sec. 1951 of our statutes, if the 
con1pany should choose to excrci8e it at any tin1c. 

I, therefore1 advise yon that the co1npany is authorized to in
vc~t its funclR as provicle(l in sec. 1D51 of our statutes, and that 
that section an1cnlls its charter in that regard. 

Li-ve Stock-Sec. 4, ch. 50.J., la,vH of 1917, construed to give 
the dcpart1nent of agriculture authority to sell condc1nncd ani
n1als at live ,vcight to private individuals to b~ used for quaran
tine purposes for raisiqg thei1· progeny. 

January 29, 1918. 
Dre (). II. ELIASON, 

State 11 etcrinarian. 
In your letter of January 24 you ask for 111y interpretation 

of the :follo,ving quotation fron1 ch. 504, la,vs of 1D17, ,vith re
spect to tho following questions: 

1. '' Can this dcpartn1ent co11dcn1n aniJnals and then sell them 
at live ,veight to private individua1s to be used for quarantine 
purposes and the raising of pnrebrcd calves fron1 such cattle 1 

2. '' Can the clepart1ncnt of agriculture ,vith any of the n1oncys 
described il1 tho above n1entio1-1ed section pay for the tTansfcr 
necessary in this connection, ,vhich is fro111 t,venty-fivc ce11ts to 
one dollar per hQad, according to the by-la,vs of the. different 
associations?'' 

Sec. 4, ch. 504-, La,vs 1D17, provic~cs, in part: 

"* * * The dcpart1ncnt of agricultuTc shall dispose of 
Tcacting anllna]s_ in a. 1nanner ~nost advantageous to the state, 
and fron1 any 1noneys received as net proceeds 1nay pay for 
temporary care, pasturage, feeding of such anin1als and for 
renting and handling far1n lands used for that purpose.'' 

The language used is very broad and lodges a ,vide discretion 
in the clepartn1ent of agriculture. It is 1·easonable to assun1e 
that the legislature had in 111incl the, fact that a progeny free 
fronl tuberculosis can be had fro1n ani1nals sho,ving reaction and 
that it is both ccono1nical and lnunane in n1any cases to make 
u~c of the so-ca11ccl 1 '13ang quarantine farn1s," ,vhere reacting 
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ani1nals are kept tc1nporari]y for the vurpose of saving the 
progeny. 

You arc advised, in ans"'er to your first question, that the 
language of the statutes "in a 1nanner 1nost advantageous to 
the state" is broad enough to include the disposing of anin1als 
concle_mned to private individuals to be kept in quarantine for 
the purpose of raising pure bred calves fro1n such cattle. 

Your first question is ans,vered, therefore, in the affir1native. 
T·here is nothing in the statutes that J)rovidcs for the use of 

n1oncys received fron1 the sale of 1·eacting anhnals to pay for 
the registration of their progeny. In the absence of any specific 
authority given i11 the statute, 110 such a11thority is lodged in 
the depart.n1ent of agriculture. 

Your second question, therefore, is ans,vered in the negative. 

P-ubUc Officers-The railroad con11n1ss1011 of "\"\7isconsin can 
e1nploy and contribute to the salary, jointly ,vith the railroad 
conunissions of other states, of an expert ,vho is located at 
"\\7 ashington, D. ()., and furnishes to all connnissions necessaTy 
i11for1natio11 affecting railroad transportation. 

January 29, 1918. 
R,AILHO.AD Col\I~IISSION OF ,,r1scONSIN. 

In your letter of January 26 you stale that several of the 
state railroad couunissions arc contribl1t.ing to the sala1·y of a 
joint representative at \,7ashingt0n, D. C.; that this repre
sentative is ju touch ,vith the interstate connnerce corn111ission 
and various ,var con1n1ittecs l1aving to do ,vith transportation 
throughout the country; that said representative is in position 
to, and docs, fur11ish to said railroad co1nn1iSsionS inforn1atio'n 
"'hich is valuable and necessary in the perfor1nance .of their 
respective functions; and that said service is h1 the 11ature of 
expert service. 

You ask if the ,,7isconsin railroad con1missio11 can legally en1-
ploy said representative as a 1nen1ber of the .connnission staff, 
under the circn1nstanccs as stated, and contrib11te to his salary 
not to exceed five hun drcc1 dollars per year, it hei11g understood 
that he "'il1 ah~0 s01·,·,~ other co1n1nissions sirnnlta.ncoi1sly and 

5-A. G. 
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that he ,vill receive a part of his salary fron1 such other 
comn1issions. 

This opinion is predicated upon the following facts stated 
in substance in your letter: 

1. That tllc federal, govcr111nent has assu1ned general control 
of transportation facilities as a ,var 1nea~ure. 

2. rrhat present conditions call for n1ore complete uniformity 
and coOrdination of the functions of the various state Tailroad 
co1n1nissions than in nor1nal ti1nes. 

3. That the nature of the Wisconsi11 con11nission 's fu11ctions 
arc such that it is necessary to take into account plans and 
orders of ,var co1nmittees and the interstate co1n1nerce cornmis
sion i11 administering transportation in ,,7isconsin. 

4. 'I'hat in the judgn1ent of the ,visconsin co1n1nission, iI1 
order to give adequate transportatio11 facilities and 1nake and 
enforce reasonable regulations and perform all its functions 
properly under existing co11ditions, it is necessary to have in 
\\T as1rington, D. C., a represe11tative of the "\\Tisconsh1 com1nis
sio11 ,vho can 1~cnder for the1n expert service by furnishing 
thnely a11d accurate information. 

Sec. 1797-1, subd. (h), provides: 

"Said con1mission * * * 1nay employ such experts and 
temporary e1nployes as rnay be necessary to perforn1 a11y serVice 
it n1ay require of then1. 'l'hc experts en1plo;yecl 1u1clcr this 
section shall be exempt from the operation of sections 990-1 to 
990-32, inclusive.'' 

It will be noted here that the commission is given authority 
to e1nploy such expert service as they 11eed to carry out the 
functions of the con1mission. 

That it becomes 11ecessary, and ,vas i11 the legislative mh1d 
when the power was given to the con11nission, to rnake investiga
tions in conju11ction \Vit.11 the interstate com1nerce commission 
is evidenced by sec.1797-1, subd. (m), as amended by ch. 108, 
Laws 1917: 

'' The commission may confer by c::-rrespondencc, or b;r at
tending conventions, or by appearance in any ·proceedings, or 
other,visc, ,vith the railToad commissionel's o:f other states, and 
with the interstate co1n1nerce con1mission, on any 1natters re
lating to railroads or other carriers." 

It would therefore seem that expert investigation under the 
"!irection of the Wisconsin commission, in conjunction with other 
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state co1n1nissions and the interstate co1111nerce com1nission1 

touching upon 1nattcrs of transportation in VVisconsin, is au-
thorized by the statute. · 

The only re1naiuiug question is ,vhcther the com1nissio11 may 
e1nploy a11 expert jointly ,vith other con11nissions1 thereby hav
ing upon its staff a part time employe. Subd. (h), sec. 1797~1, 
above quoted, especially exe1npts expert service fron1 the provi
sions of the Civil. Service La,v. 

'l'hc nature of expert service is such that it lends itself to 
tc1nporary e1nploy1nent as ,vell as pern1ane11t, and this ,vas 110 
doubt in the legislative 1nind ,vhen the section above quoted 
,vas enacted, exempting expert cn1ployment fro1n civil service 
rules and providing that such employment might be classed 
,vith te1nporary e1uployes. 

Any expense incurred by a n1en1ber of the railroad co1nmis
sion 's staff, outside of the state, would be subject to the provi
sions of sec. 14.32, ,vhieh provides, in substa11ce, that the secr1;
tary of state shall not 

"a11dit itc1ns of expenditure for expenses of any officer or em
ploye of the state or of any department or institution thereof 
incurred ,vhile attending any convention or other meeting held 
outside the state unless such expense is authorized by the 
governor, or specific statutory authority exists therefor." Ch. 
622, Laws 1917. 

I know of no provision of the statute that prohibits, either 
in specific ter1ns or by reasonable hnplication, the en1ploy1nent 
of expert services under the circu1nsta11ces and for the purposes 
above stated. 

Your question, therefore, is ans"'ered in the affirmative. 
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Physicians ancl S,nrgcons-P1tbl-ic H calth-Chiropractors
Quarantine-Only licensed physicians 111ay visit quarantined 
places to treat patients therein. 

The health officer only is vested with authority to declare a 
quarantine. 

"\"\1hen the hon1e of a. physician is quarantined he n1ay treat 
n1c1nhcrs of ·his fa1nily, but 111ust rcn1ain at ho1nc, or else_ live 
a,vay fro1n ho1ne and conduct hirnsclf as any other physician is 
required to do. 

January 31, 1918. 
STA'l'E BOARD OF IIEALTH. 

Yon have requested an opinion upon the follo,ving 1i1a ttcrs: 

"1. '!'he question arises concerning the visitatio11 of cases 
quarantined for co1n1n1111icable diseases b~y practitio11crs of the 
chiropractic school. In a certain village in this state there is a11 
epiden1ic of sn1allpox; the cases are lln<ler quarantine. It ap
pears that the chiropractor visits pro1niscuously the quara11tined 
ho1nes, claiining in one case that he had give11 the patient an 
adjustinent. It so happens that seven fa1nilies, all related to 
this n1an, have s1nallpox, and that this chiropractor has visited 
fron1 one fa1nily to another, staying all night, taking 1neals, and 
in one instance, as before stated, giving a11 adjustn1ent. The 
question arises as to ,vhether a chiropractor is a11thorized under 
the la,v to treat co1n1nunicable diseases, such as smallpox, diph
theria, scarlet fever, etc., as they are p,er1nitted 11nder sec. 
1435e, of the statutes, to i":>ractice their profession in this· state, 
provided they do not represent the1nsclves to be registered or 
licensed. 

'' 2. In the ho1nc "rhere this chiropractor stayed there ,vas 
smallpox, ancl after several in the household had the disease he 
"'e11t to the to,vn chair1nan and told. hin1 ther~ ,vas sn1allpox 
in the ho1nc and ,vantcd a sign on the 11ouse. The sign ,vas 
gi-,,Ten hiin to he tacked 11p in a conspiCllOllS place, ,vhicl1 ,vas 
clone. 'l'ho question is: Was this house lega1ly quarantined as 
provided in 1416-15 of the statutes! 

'' 3. It has been the practice, altho11gh not specifically desig
nated in the la'\\', that if a quarantinable, com1nunicable disease 
is h1 the ho1l1e of a physician, the physician either remains in 
the ho1ne or takes up his residence outside and visits the sick 
in his ho1nc at such ti1nes as he dee1ns necessary. Is nOt a physi
cia11, therefore, placed in the sa1ne position as a laJrn1an ,vhen he 
has a co1nn1unicahle disease iii his hon1e 1 either he n1ust ren1ain 
in the quarantined home, or, after disinfection of his person and 
clothing, take up his residence outside, and thereafter re1nain 
outside and exercise the sa1ne relation to the sick person in his 
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hon1c as he ,voulcl exercise to"'arcl a sick person he ,vas called 
upon to attend in so1ne other ho1nc?'' 

1. Chiropractors are not privileged to disregard the q11aran
tine of dangerous co1n1nunicable diseases. If they treat per
sons suffering fron1 any such diseases, or a11y one 1vithi11 the 
(Iuarantincd premises, they 1nust consider the1nselves q11ara11-
tincd. ii_ chiropractor js not a physician ,vithin the mea11ing of 
the statutes of \\Tisconsh1. He is not licensed as a physician or 
surgeon or certified to be such, and is strictly forbidden to use 
the title of doctor or any of the letters which indicate it. 

"It shall be unla"'ful for any person not possessing a. license 
to practice medicine, surgery or osteopathy to use or to assume 
the title 'doctor' or to append to hiS 11a1ne the ,vords or letters 
'doctor,' ;~Dr.,' 'specialist,' 'l\I. ]).,' 'D. O.,' or any other title, 
letters, con1binatio11 of letters or designation 1vhich in an:r "'ay 
represents or n1ay tend to represent hi1n as engaged in the prac
tice of medicine, surgery or osteopathy in any of its branches.'' 
Sec. 1435h, Stats. 

"\J{herevcr either the "'ords physician, surgeon, or osteopath 
are used in the statutes of the state of ,\Tisconsin, they shall he 
construed to n1can and include a11y a11d all persons holding a li
cense 01· certificate of registration to practice either 1nedicine, 
srlrgcry, or osteopathy, and to no others." Sec. 143Gb, Stats. 

The statute prescribes the for111 of quarantine notice ,vhich 
11111st be upon the quarantine placard that is posted h1 a co11-
spicuous place upon the quara11tinecl pren1ises, and is in the 
follo,ving ,vords: 

"* * * All persOns arc forbidden to enter or leave thea-e 
pre1nises ,vithout a special "'rittcn per1nit fro1n tho health officer 
having jurisdiction, a11cl all pc1·sons arc forbidden to re1nove, 
obscure or 1nl1tilatc .this card or to interfere in any "'ay ,vith this 
quarantine "'ithout "'rittcn orders fro1n said health officer, under 
JJenal~y of a fine or .in1p1·isonn1cnt as provided in section 4608 of 
the statutes.'' Sec. 1416~15, Sta ls., as amended by ch. 239, laws 
of 1917. 

Disobedience or disregard of the notice subjects the violator to 
the punislnnent provided h~y that section. 

By inference, the physician attending the person afflicted ,vith 
any such diseases is pern1ittccl to pass and repa.ss the quarantine 
bar for the pmpose of treating the patient, by rule 6 of the 
rules of the state board of health, which said TUle prescribes 
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jpreeautioiis to be taken by suck physician. All other persons
miist observe the bar, nnless forni^ed with a written permit
by the health officer. A chiropractor is permitted to treat
patients according to his school of practice (sec. M35e, Stats.) ,
but so is a chiropodist, a masseur (sec. M35d>, Stats^), a 0hr^^
tian Science healer (seCi 1435i^l) , and an optometrist (sec^
1435/—35), but they must one and all reject the qna^rantmei
the same as must any ordinary, tmiilled citizen. The law does
not pr^ume that such practitioners as tihose named can diag
nose diseases required to be quarantined, and they are exempted
from being required to report, such diseases. Licensed physi
cians are the only practitioners who are required to report the
existence of contagious diseases, (Sec. 14i2a, Stats.)
A chiropractor is not charged with that duty and is not sub

ject to a penalty if he fails to report the existence of such a
disease. The latter, in every way, is subject to the law of quar
antine in the manner that the ordinary run of people are.
2. The house in question was not legally quarantined uidess

•the town chairman was the health officer.. Not every one can
declare a quarantine. That power is vested locally in the

. health officer and in him alone.

®  # T-he h^lth officer having juris^ction, upon being
notified or having knowledge of the existence of any disease
which has been designated by the state board of health in its
rules and regulations to be quarantinable, shall immediately in
person or by deputy quarantine the infected house, rooms or
premmes. « ® Sec. 1416—15, Stats. (Ch. 239, laws of
•L9l|#y -

Attention is called to the fact that the quarantine must be de^
dared by the health officer or his deputy. No. provision of law
has been found Which prescribes the manner of quarantining by
deputy or ddegating this power. It may however, I be
inferred from the language last quoted that the health officer
may send or deputize any person to post the placard and notice.
In the case you mention, the chairman gave the placard to a
chiropractor to be posted, and it was by him in fact posted. If
the chairman was the health officer, the law was complied with.
If he was not such officer, then the premises were not quarantined
by the health officer or his deputy.

3. The answer to your third question must be in the affibcma-
tive. AU persons, excepting the attending physician and those
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authorized iu writing by the health officer, must observe the
quarantine. If a physician has a member of his family afflicted
with a communicable disease and his home has been quarantined,
he may remain as a member of the family and is subject to the
quarantine that other persons are, ok he may live outside of the
premises and sinpiply visit it in the capacity of physician.. The
statute and your iniles plainly contemplate that those who go
and come must not be inmates of quarantined places. The in
mates must remain there until the quarantine is raised. The
privilege which a physician enjoys beyond that possessed by all
persons is confined to his office of practitioner and physician to
the afflicted person. He cannot, under the guise of a licensed
physician.} remain an inmate of thC: house and at the same time
practice hia profession generally. By remaining an inmate, he
is- exposed to the .disease, and therefore the law requires that he
be isolated from the public.

AutomoHles—Muwicipal GoirporaMons—A city must pay the
required registration fee for all its automobiles, motor cycles'
and other similar motor vehicles, includmg police; and fire de
partment motor driven veMdes.

January 31, 1918.

Honorable MisniJH Hull^

Secretary of State.

in your letter of January 30 you ask whether or not municipal
corporations are exempt from the pasnnent of automobile license
fees for cars owned and operated solely for the purposes of such
municipalities.

In an opinion by my predecessor. Honorable Walter C. Owen,
reported in Vol. V, Op. Atty. Gen., p. 77, being an opinion to
Mark Oatiiu, the district attorney at Appleton, under date of
January 28, 1916,1 find the following;.

"In the light of the provisions of these statutes [sees. 1636—
47 to 1636—57, iuclusive, Stats.], and of the considerations af-
fectiiig the operation of fire and police department vehicles of
cities, and motor ambulances, which are matters of common
knowledge, and in view of the authorities herein cited, I am of
the opinion that these statutes are inapplicable to vehicles of the

• classes mentioned and were not intended by the legislature to
apply thereto." P. 92. -
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The opinion passed upon the la\\' as it "'as in 1916, afte{: the 
enact1ncnts of 1913 and 1915. Your attention is called to the 
fact that there has been a leghdativc expression upon this n1attcr 
since that ti1nc, contained in ch. 249, la,ys of 1917. l)rior to 
this legislative enact1nent. there had been considerable discus
sio11 throughout the state as to ,rhethcr or not the Ia,v "'as ap
plicable to 1notor driven vehicles in the city service. Ch. 249, 
La,vs 1917, contains the follo,ving: 

1 'Any police officer of any city, county, to,vn or village shall 
be exempt from the provisions of said sections 1636~47 to 
1636-57, inclusive, ,vhilc acf.ually in pursnit of a cr·inu'.nal or 
atte1npting to ff[)pl'chcncl a. person 1uho is violating any of the 
provisions of -these sections, and all n1en1bers of fire · dopaTt-
1nents shall be exen1pt fro1n snch provisions ·1vhile going to a fire 
or ans1ucrinu a ft.re alar1n, but shall be subject to local 1nunicipal 
regulation.''_ 

It should be noted here that the exe1nption docs not exc1npt 
any class of vehicles fro1n registration or pay1nc11t of license fee, 
but re11clers the la\\' inapplicable only as to certain pc·l'sons \\'hilc 
in the perforn1a11cc of certain specified duties, leavi11g a clea1· 
inference that those portions of the statute ,vhich relate to the 
registration and, license of vehicles ,vere intended to have a gen
eral application, and ·only those provisions of the la,v ,vhich re
late to traffic 111ove1nents on the streets ,vere inapplicable in 
certain specified cases. 

r_rhc exceptions arc fe,v and carefully circu1nscribecl rrhe 
onl~y exceptions and exc1nptio1{s arc as follo,vs: 

1,1·irst: A police officer "'hile actually in pursuit of a criininal. 
Scco11d: A police officer while attempting to app1·ehenc1 a 

person violating the n1otor vehicle la,v. 
1.'hircl: l\Je1nbcrs of fire depart1ncnts 1vhile going to a fire or 

ans,vcring a fire alarm. 
It is apparent that the only exceptions that the legislature 

endeavored to extend relate to the 1nattcr of obeying traffic 
rules, not to the n1attcr of registering and licensing 1notor ve
hicles of any character ,vhatever. 

The rule e:epressio 1t.11i-us is specially applicable here, in vie,v 
of the fact that the legislature, in inserting these exceptions, 
,vas an1cnding a general la,v that had bee11 in operation and 
much criticized in thO various 1nunicipalitics of the state. 
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If there had been any legislative intent to excinpt any kind 
of n1otor vehicle ,vhatsoever fron1 the payme11t of registration 
fee, presu111ably son1e ,vords evincing such an intent ,vould have 
been inserted. I find no such ,vords in the statutes. 

Sec. 1636-47 is broad enough to include the class of vehicles 
u11der consideration. It provides, in part:· 

"No auton1obile, 1notor cycle or other sin1ilar 1notor vehicle 
shall be operated, ridden or driven along or upo11 any public· 
high,vay of the state, unless the san1e shall have been regis
tered * * * in accordance ,vith the provisions of sections 
1636---47 to 1636-57." 

"This Janguage, taken literally, is broad enough, doubtless, 
to include anto1nohilc fire engines and trucks, auto1nobilc police 
patrol \Yagons and anto1nobile an1bulances, and the like. ,,rhile 
these vehicles are not, perhaps, at once suggested by the ter1n 
'auto1nobiles,' they arc, doubtless, as 1nuch ,vi thin the class of 
'other sin1ilar 1notor vehicles' as are n1any of the various types 
of 1notor trucks used for private and con1n1ercial purposes a11d 
to ,vhich these statutes ,vcre undoubtedly intended to apply." 
Vol. V, Op. Attr. Gen., pp. 77-78. 

That the legislature has the po,ver to hnpose a registration fee 
11pon auton1obiles o,vned by cities is ,vell established. 

u The state l1as the po,Yer to license as a 111cans of regulatio11 
all business and e1nployn1ents ,vhich in1pose a burden on tho pub
lic or "'he11 the public interests or ,vclfare require that the 
business or oernnntion should be regulated. Licensing auto
n1obiles is a valid exercise of the police po,ver. rl'hat a reason
able fee n1ay he inrposed as an inciclent to the exercise of the 
police po"rer of regulation is too ,vell settled to require citatio11 
of authorities.'' Berry 011 l~ .. uto1nobiles, 2d eel., sec. 80. 

11 While in the absence of constitutional prohibition a state 
n1ay tax the property of its n1unicipal corporations or a m11nic
ipality having general po,vers of taxatio111nay tax its o,vn prop
erty, an intention to tax such property of a municipality as is 
devoted to public or govern111ental purposes ,vill 11ot be implied, 
but on the contrnry such property ,vill be held to be exempt un
less intention to include it is clearly manifested." 37 Cyc. 874. 

In State v. Collins, 162 P. 556 (Wash. 1917), an a,itomobile 
was operated by an employe of the city in the light and power 
departn1ent ,vithout a license. The statute of ,,r ashingto11 pro
vided in snbstanee that 110 1notor vehicle_s shall be operated upon 
any puhlic higlnvay ,vithout a license first havjng been ob
tained therefor, except as hereinafter provided. The exccptio11 
,vns 1. 
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"Motor vehicles owned by any city for the police and fire de
partments thereof and used exclusively in those departments
shall be exempt from payment of license fees^"

The court held the statute constitutional and held that the

state had the right to require the registration and payment of
fee for the operation of automobiles by any city. The court
also held tiiat it was a proper classification if the legislature saw

. fit to exempt fire and police automobiles from the payment of a
license fee.

"A law is constitutional which exempts from registration fees
vehicles used for municipal purposes." Sec. 112, Babbitt on
Automobiles, 2d ed.; Euggles v. State, 120 Md. 553.

"There is no unjust and unfair discrimination in exempting
from the provisions of an act requiring the licensing and reg
istering of motor vehicles, fire engines, fire trucks, and police
patrol wagons, these being governmental ̂ encies maintained by
general taxation, and public ambulances including those owned
by public authorities as well as those privately owned may be
legitimately excepted from the prorisions of such act because of
the public welfare involved in their use." ^aves v. James,
18 Ohio, G. C. N. S. 488, 52 L. N. S. 949, Note;

While it is a proper classification to exempt automobiles used
in the performance of a governmental function from the opera
tion of the registration and license features of the automobile
law, it is vmy clear that there is nothing to. prevent the legis
lature from including them within the act if they see fit. I
have been unable to find that the courts have anywhere held that
the legislature has not the power unless prohibited by constitu
tional provision to require a license fee from municipally owned
automobiles used in the performance of governmental functions.
I am of the opinion that sees. 1636—47 to 1636—57 apply in

all respects to aU municipally owned automobiles and other
similar motor vehicles, except as to certain persons while in the
use of said vehicles for certain purposes specifically mentioned
in the statute; that the language "automobile, motor cycle or-
Other similar motor vehicle," used in sec. 1636—47, Stats., is
broad miough to include aU automobiles, motor cycles and Other
similar motor vehicles owned by cities, whether used entirely
within the city and for governmental functions only or for other
purposes; and that a city must pay the required license fee for
all automobiles, motor cycles and other similar motor veMries
used by said city.
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Public Officers—District Attorney—CJiaritable and Penal In
stitutions—^The district attomey should file a claim against the
estate of an inmate of the home for the feoble-minded for un

paid maintenance in case of a proceeding under sec. 39956.

February 2,1918.
E. S. Jednet,

District Attomey,
Black River Falls, Wisconsin.

It appears from your letter of recent date that Emma Friedl,
of the town of Cleveland, in your county, was committed to the
state home for the feeble-minded and is still an inmate; that
she is the owner of a small tract of land worth about $500.00.

That you have secured the appointment of a guardian of her
estate and that he is ready to petition the court, under sec.

39956, Stats., for an order giving notice to creditors and for
filing of claims; that you plan to file a claim against her estate
for support and maintenance at said home and that the guard

ian raises the question whether such claim could be legally
filed by you or allowed by the court, in view of the fact thatmo
action to that end has: been taken by the county board, and you
refer to sec. 600, Stats., in that connection. Ton ask to be ad
vised whether or not you are lawfully authorized to file a claim
on behalf of the county and whether it would be proper for the

court to aUow the claim if filed by you.
It is my opinion that you are authorized and directed to pre

sent such claim in the event tha,t the county court proceeds tin
der said. sec. 39956. Froin that conclusion I think there is no

escape. , The section last named first provides for a petition by
the guardian to the court for adjustment of all claims again^
the ward, and upon such petition, for an order fixing the time
and place when claims will be received, examined and adjusted,
and for barring aU claims not then presented. It also provides
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for the manner of giving notice by publication. It further
provides:

"♦ # ® proceedings relating to the presentation, al
lowance and payment of claims and demands against any ward
shall be substantially like those provided by law in relation to
the estates of decedents,' so far as applicable, unless otherwise
provided herein, « #

Now, your duty in relation to the estates of decedents who
_  were inmates of a state or county asylum for»the insane is laid

down in see. 600, Stats., in these words:
#  ft jjj case of the decease of any such patient, before

payment for such maintenance, such district attorney i^all, in
the name of the county file against the estate of such deceased
person as a claim and may have allowed proper charges for the
maintenance of such patient pursuant to law. * *

You will observe that the first part of sec. 600 relates to claims
against living patients and with reference to those it is said
that the district attorney is to act under the direction of the
county board. The legislature evidently took into account the
fact that there might be no time for such action by the county
court in the cases of .deceased patients .whose estates were being
settled and that the county's claim might become barred unless
the district attorney was clothed with authority and charged
with the duty of filing claims against the estates of decedents
within the time permitted by law. To me it seems very plain
that district attorneys should not wait for action upon the part
of county boards in the matter of estates of deceased persons
who were patients and whose maintenance has not been paid for.
And, by referring back to sec. 3995b, it is noticed that the prac
tice to be followed in cases of decedents is applicable to the ad
justment and the barring of claims against persons under guard
ianship.

This duty on the part of district attorneys is by statute ex
tended to the matter of inmates of the state home for the feeble
minded. The maintenance of this patient is charged by the
state to your county, pursuant to sec. 561e, and sec. 573iw pro
vides :

"Any county which is lawfully charged with the expense, or
any part thereof, of maintaining an inmate in the Wisconsin
home for the feeble-miuded, shall have all remedies to collect
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the sun1s so charged out of the estate of s11ch inrnate or fron1 
indivicluals, "'hich are conferred by ltcr\v npo11 counties, to col
lect charges c1gainst the1n for 1naintenancc in state hospitals arid 
county asylu111s for the insane, of patients ,vhosc 1naintenancc 
therein is chargeable to such counties respectively." 

Statutes already referred to, it ,vould secn1, leave no doubt as 
to J'onr authority to proceed in the 1natter. If doubt tl1ere be, 
it is clispcllecl by the provisions of sec. 604q. It is there pl"O
vidcd that the property or estate of every insane person kept at 
a state or county asylu1n (and by force of other sections this 011e 
is extended to inmates of said home) shall he liable fo1· the 
continuing ancl past 1naintenance of patients, and upon failure 
of the person having the custody of the property or estate of 
the person to pay therefron1 for such mainte11ancc, 

"the district attorney of such county rnay apply to the proper 
county judge or court to con1pel such pay1nent." 

This section further provides that in case of the denllse of a 
patient, the district attorney nray institute proper proceedings 
to collect the an1ount due_ his county. 

I l1ave no hesitation in advising that you 111ay la,vfully proceed 
in this n1atter. 

Public Officm·s~Dcputy Shc,-iff~Connly Board----The county 
boa l'd 1nay change the salary of the deputy sheriff at a11y tirnc 
but can change the salary of the unclcrsheriff only when it may 
change salaries of county officers. 

J OIIN \ 1{. SODERBERG, 

District Attorney, 
Barron, '\\7isco11si11. 

February 2, 1918. 

It appears from yom letter of January 31, 1918, that the 
she1,iff resigned last ])ece1nber a11cl the vacancy "'as filled; that 
at its last sessio11 the county board fixccl the salaries of cou11ty 
officers to he elected next fall and also fixed the salaries of the 
unclersheriff and deputy sheriffs, tl1e last na111ccl salaries being 
increased; that thereupon the question aTises "'hether the u11der
sheriff and deputies appointed by the new sheriff are to receive 
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the salaries fixed by the last county board or the salaries there
tofore fixed and being paid. 

The ans"'er to yo11r ciuestion turns very n1uch upon the exact 
phraseology of the resolution or ordinance of the last session, 
,vhereby the salaries ,verc fixed. 

As ~you point out, the county board has the po,vcr to change 
the salaries of the deputies at any tin1e and increase or di1niuish 
the number of deputies. 

"(b) The board may at any time fix or change the number 
of deputies, clerks and assistants that 1nay be appointed by any 
county officer, and fix or change the annual salary of each such 
appointee. • • •." Subd. ( 4), sec. 694, Stats. 

This unliinite<l po,vcr as to changing salaries, I think, does 
not extend to the office of undersheriff. His salary and the fix
ing of it are regulated by the san1e portion of said section, ,vhich · 
regulates the tiinc and 1nan11er of fixing the salaries of the 
sheriff a:nd other county officers. The county board ·:o required 
at its annual meeting to fix the salaries of the co._~nty officers 
to be elected during the ensuing year. 

"* * * rrhe salary so fixed shall not be increased or dimii1-
ishcd during the officer's term. The salary of undersheriff 
* • *, if not otherwise fixed by law, shall be fixed by the 
county board at the same time." Subd. (1), sec. 694, Stats. 

rrhis fact n1ay aid i11 cletern1ining the intention of the county 
board at the time it fixed the salaries of the undcrsheriff and 
µeputies, and that intention is really the subject of inquiry. 
r~I.1he intention of the county board "'ith reference to the salaries 
of the deputy will control, and that intention is to be sought 
from the language used by the county board and the surround
ing facts a11d circu1nSta11ces, in case this language is a1nbiguous 
and therefore iii need of construction. 

In case there is nothing in the language or those facts and 
circnn1stanCes to indicate an ii1tent with reference to the time 
,Yhen the increase of salaries of deputies should beco1ne effective, 
I· am of the opinion that the increase ,vould bccon1e effective 
fron1 the tin1e the resolutio.n or ordinance ,vas adopted, follo,v
ing the general rule as to the.tin1e ,vhen statutes beco1ne effective: 
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in the.absence of a11y declaration on the part of tl1e la"'1nakcr 
,vith reference thereto. 

'' \\Then no tin1e is expressly fixed by a general constitutional 
or statutory provision or by a provision in the act itself, a stat
ute takes effect from its passage." 36 Cyc. 1196. 

While, for reasons before stated, I a1n not in position to ex
press a decided opinion as to the ti1ne the increase of salaries 
of deputies should become effective, I am inclined to the belief 
that intention ,vas to have the increase applied to the deputies 
at the same tin1c the change applied to county officers, ,vhich 
would be at the time when the officers elected next fall take 
office. 

'l'axat-ion-Inheritanco 'J. 1(1.XCS-' lVidow's Exeniph'on-Federal 
inheritance taxes arc not deducted in detcrn1ining the net or 
taxable estate under the stat~ la,v. 

'l1hc ,vido,v's a1lo"Tanccs ,vhich arose or accrued after June 2, 
1917, arc not ded11ctcd in determining her h1heritance tax. 

February 4, 1918. 
)\7ISCONSIN 1l 1AX COl\LMISSION. 

In 1·e estate of La1nar Ohnstead: 

You have asked for n1y opinion upo11 the follo,ving q11estions 
in connection ,vith said estate: 

First: ls the amount of the federal inheritance tax to be 
deducted h1 dctcr1nining the net estate or basis for \Visconsh1 
inheritance taxes clue fron1 said estate 1 

The great weight of authority is against allowing such de
duction. The decisions upo11 the question are collected in the 
recent ,vork of Gleaso11 and Otis 011 Inheritance Taxation, p. 303. 
I think, too, that reason is against the deduction. If the 
federal tax is a property tax, that is, a· tax 11pon the .,vhole es
tate or on the right to transmit it, the federal law is possibly 
unconstitutional, as suggested by the above authority on pages 
486 to 493, and then, of course, it would not be a proper deduc
tion. If it is not a property tax, and it does not come from the 
estate, strictly speaki11g, then, in contcn1plation of law the estate 

' 
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is not reduced by the tax. 1i_u inheritance tax is a lax upon the 
right or privilege of succeeding to or receiving property, and ~s 
paid by the beneficiary as a condition to the enjoyment of that 
right or privilcg~. 'l'hc judgn1cnt of distribution and assign
n1cnt takes no account of the tax. 'l1he property, as regards tho 
a1nount distributed 01· assigned, is not din1inishccl by the tax. 
'fhe executor or achninistraior is by the judgn1cnt directed to 
pay a legacy or share as though no tax ,vcre assessed, and he 
n1ay insist upon a receipt for the full an1ount thereof fron1 the 
recipient, and he n1ay either require the recipient to pay tho 
a1nount of the tax or take it out of the legacy or share, and then 
JHI)' over tho residue. Sec. 1087~7, Wis. Stats. 

Furthcr1nore, if- the succession tax in1posed by one jurisdic
tion is to be de(lucted iu clcter1nining the tax in another juris
diction, the right of reduction ought to be reciprocal, and the 
result is that each jurjsdiction 11111st ,vait until the other has 
acted. 'l'hus the matter is deadlocked. 

I am therefore of _the opinion that the amount of the federal 
tax should not be deducted in detern1ining the net estate or 
basis for ,,risconsin inheritance taxes clue from said estate. 

Second: Should the allo,vance 1nacle to the ,vido,v, pending 
the scttle1nent of the estate, be added to her clistriblltive share 
in detcr1nining the inheritance tax clue fron1 her? 

Om supreme comt in Smith v. State, 161 Wis. 588, held that 
such allo,vance ,vas not taxable, hence should not be added to her 
distributive share. 'lhc la\\', ho,vever, ,vas a1ncndecl by ch. 319, 
laws of 1917, so as to provide that the ten thousand dollars ex
cn1ptio11 allo,ved to a ,vido"r "shall include all her statutor? and 
other allo,vances." You have ruled that the ,viclo"' ,vas entitled 
to have deducted such part of an allo,vauce as ,vas paid, or 11ad 
accrued prior to the enact1nent of ch. 319 1 and that so 1nuch of 
her allo,vance as accrued thereafter is not a proper clecluctiou 
nnd shoulcl be added to her distributive share and subjected to 
taxation. 

With that ruling I an1 in entire accord. 'fhe order of the 
county court fixing' an allo1vanco for the support of tl1c ,vido,v 
pei1ding the settlement of the estate is a11 interlocutory order. 
'l'he ,vido,v has no vested interest in that allo,vance hcyond 
what has been paid or has accrued and is payable. Beyond that 
tho- court 1nay at any tin1e change the allo,vancc or deny it en-



OPINIOlsrS OF THE AtTORNEY-GtENERAIi 81

tirely. It was held that such power remained with the court in
Ford V, Ford, 80 Wis. 565, and Baker v. Baker, 57 Wis. 538.
That, too, is the general rule. 18 Cyc. 404r405. It would seem
to follow from this that the allowance which accrues after ch.
319 became effective is to be treated the same as though the or
der under which it was made had been entered subsequent to
that date, and the result is that that portion of the allowance-
is to be added to her net estate in determining the proper
basis for inheritance taxes.

Bridges and MgrTiwai/s-^Towns and villages whose entire
mileage of road on the county system of prospective state high
ways has been fuUy improved and constructed do not partici
pate in the distribution of the second fifty per cent of state aid.

. February 4, 1918.
M. W. Torkelson,

Assistant Bridge Engineer, •
"Wisconsin. Highway Commission.

In your letter of January 31 you ask for my opinion with
reference to whether any town or village whose entire mileage of
roads on county system of prospective state highways has been
fully constructed and improved under the provisions of sees.
1317m—1 to 1317m—^15, inclusive, is entitled to participate in
the,distribution of the second fifty per cent of state aid, as pro
vided in .subd. (b), sec. 2, ch. 556, laws of 1917. Said section
provides:

"Except in counties having a population of one hundred thou
sand or more, the remaining fifty per cent allotted to the county
under the provisions of section 1317m-—8 for construction in
any calendar year shall be available, together with the necessary
county funds and the necessary to^, village or city funds, for
the construction under the provisions of sections 1317m—1 to
lS17m—15, inclusive, of portions of the county system of pro
spective state highways lying in towns, villages and cities not
directly benefited or served by any improvement made oh the
state trank line system in the county in the same calendar year.
The state aid available shall be divided between the said towns,
villages and cities in the proportion of their valuation as equal
ized by the county board, except that npt more than two thou-
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sand dollars shall be allotted to any governmental nnit in any
one year, o « #"

It is apparent from a reading of the entire law, and taking into
aceonnt its purposes, and especially the purpose of state aid to
towns and villages, that it was the "intent of the legislature to
have the state aid apportioned among those towns and villages
that were performing actual road construction, and not to those
towns and villages wherein the construction was completed. It
should be noted that state aid is not avaUahle for maintenance

in any instance and that the county must maintain that portion
of the trunk line system lying within it when once constructed.
The statute above quoted contains the provision that this

amount

"shall be available ® ® « for the construction under the
provisions of sections 1317wi—^1 to 1317?)i—15, inclusive." ,

It is clear that the legislature did not intend to have those
towns wherein no construction was to be performed participate
in the distribution of the fifty per cent available as state aid for
construction work.

You are, therefore, advised that towns and villages whose en
tire mileage of the county system of prospective state highways
has all been improved do not participate in the distribution
provided for in subd. (b), sec. 2, ch. 556, laws of 1917.

PubUc Officers-T-State Employe—Judgment—Duty of secre
tary of state when judgment is filed: first, when exemption is
claimed; second, when exemption is not claimed.

February 5, 1918.
Honorable "William B. Naylor,

Assistant Secretary of State.
In your letter of February 1 you state:

"Assime that Mr. A. is a ̂ te employe, receiving $100.00
per month, and being paid on the fiirst day of each month for his
services during the preceding month. Assume that he will be
so paid on March 1,1918, but that on February 15th a judgment
against him is filed in this ofi&ce for the sum of $200,00 under
the provisions of sec. 3716a.
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"What action concerning this situation, and the. salary of
Mr. A. should this department take under the above cited law?"

Ch. 332, laws of 1917, repeals sec. STlBa, and reenacls it With
slight changes. The chapter how, in substance, provides &af
When a judgment is obtained against a debtor who has money
due from the stete, the judgment debtor may file a certified copy
of the judgment with the secretary of state; that it thereupon
becomes the duty of the secretary of state, after the expiration of.
Ihirigr days from the date of filing of the certified copy of
judgment,

"to pay to the owner of such judgment such sum as at the time
of said filing is due, and thereafter and until such judgment is
fully paid to pay to the owner of such judgment such sum or
sums as may at any tune or times be due from the state, * *

Said chapter further provides:

#  # If the sum or sums due as aforesaid is for Salary
or wages of any officer or employe of any state * » # the
same shall be exempt from the provisions of this section to the
same extent as salaries and wages are by law exempt from gar
nishment.

Subsec. 15; sec. 2982, Stats., exempts:

"The earnings of any person o # • having a family de
pendent upon him o « ® including earnings of any minor
child or children, ® o » for three months next preceding
the issue of any writ of attachment, execution, garnishment
* * to the amount of sixty dollars only for each month in
which such earnings are made or earned. * *

It seems to have been the legislative intent to include among
those persons against whom garnishment proceedings might have
formerly been brought persons employed by the state and the
various municipal .corporations. In legislating upon the sub
ject no provision has been made for tiie ascertainment of the
amount of exemptions in any proceeding connected with the
practice as prescribed in the section. The statute does-not seeih
to cover the matter completely, but that is a matter which the
legislature only can correct.
I am satisfied that you cannot safely pay the wages of an em

ploye on Such a judgment in disregard of the exemption statute.
The only safe rule for vou to pursue would be, immediately



84 Opinions op t&e Attorney-Gteneral

upon such a judgment being filed, to notify the judgment
debtor of its filing, inquire if he claims exemption, and give him
a reasonable time to notify you of his claim. If he claims no
exemption within the time, then you could undoubtedly safely
pay or audit the claim to the amount of salary due, as hlg would
undoubtedly be held to be estopped on such a notice frbin you
to thereafter claim his exemption. But should 'he make claim
of his exemption in time after such a notice, thmi you should
not pay out or audit the claim so as to impair his right of ex
emption, but could audit the claim to the amount in excess
thereof, withholding the amount of the exemption, and compel
the parties—the judgment creditor and the defendant—to bring:
such action or proceeding as they may see fit to determine the
question of the defendant's exemption.

Appropriations and Expenditwcs—State Council of De^
fense—^The state council of defense, if it finds and determines
that a serious scarcity of seed com threatens the general public
welfare as the same may affect or be affected by the common
defense, is authorized under ch. 561, Laws 1917, to purchase
seed com and sell the same to farmers, the seed to be paid for
out of the appropriation made by sec. 7 of that chapter.

February 5, 1918.

Honorable B. L. Philbpp,

Governor.

In your letter of February 2 you state that Mr. Swenson,
representing the council of defense, makes, application for ten
or fifteen thousand dollars to be used as a revolving fund in the
purchase of seed com; you ask if there is anything in the law
which would prohibit such use of the state money and state
that the situation, so far as the seed com is concerned, is critical
and that you feel that we must do what we can to aid our
farmers; that it is impossible to accomplish anything unless
we have the money to make purchases, as the com must be
picked up in small lots and concentrated at some central point.
I am assuming that the application of Mr. Swenson was made

pursuant to sec. 18, ch. 82, laws of 1917. This is the chapter
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creating the conncil of defense and de&iing its duties in general.
Sec. 18 provides:

" There are hereby appropriated such sums as may be neces
sary to carry out the purposes of this act, payable from moneys
appropriated under subsection 2 of section 20.03. This fund
shall be available in sums not greater than ten thousand dollars
upon written approval by the governor. These funds shall be
paid out and audited as all other moneys are paid out and
audited. * *

However, the legislature later passed ch. 561, laws of 1917,
the first section of which provides:

"■■Whenever the state council of defense shall find and deter
mine that a serious scarcity of food, fuel, seeds, or. any other per
sonal property, necessary for common defense, or for the gen
eral public welfare as the same may affect or be affected by the
common defense, exists or threatens while the nation is at war,
or whenever while the nation is at war such council shall find
and determine that the supply of any of said property is or
threatens to be restricted. Or made unavailable for purposes of
common defense or for such general public welfare by reason of
excessive, extortionate, or prohibitive prices, then the council is
authorized and empowered to take possession of such amounts of
any of such property, as it may deem to be required for com
mon defense or for such general public welfare, in the name
ofJ;he state, and shall pay or offer to pay therefor just compensa
tion to be determined by said council of defense."

This is followed by provisions for determination of the value
of the property thus taken, and among other things provides for
a review of the determination as to value in court.

Sec. 4 of the same chapter provides:

"The amount of just compensation for the property taken or
for the storage facilities "osed, when finally determined upon,
whether with or without an action in court, shall be certified by
the chairman and secretary of the council and audited and paid
out of the state treasury."

Sec. 7 pro-vides:

"A sum sufficient to carry out the provisions of this act is
hereby appropriated out of any funds in the state treasury not
otherwise appropriated."

It -will be noted that under this chapter no approval by the
governor is necessary. The chapter very clearly contemplates
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that wlien the state council of defense shall determine that the
general public welfare as the same may affect or be affected by
the common defense is threatened by reason of k serious scarcity
of seeds, it is the duty of the council of defense to take posses
sion of such seeds as may be found within this state, or sufficient
thereof to answer the purposes of Hie public welfare, and to pay
for the same either through agreement with the owner, deter
mination of value by it as provided in said chapter, or as may be
determined by the court upon a review of such proceedings in
court, and the amount so paid shall be paid out of this blanket
appropriation made by sec. 7 of the act.
The council, however, must first find and. determine that there

is a serious scarcity of such seed, and that such seeds are neces
sary for the common defense or for the general public welfare
as the same may affect or be affected by the common defense.
Of course it is a matter of common knowledge that the common
defense is affected by scarcity of any needed article of food. It
is also a matter of common knowledge that com is very essential
to the general public wdfare as the same may affect or be af
fected by the common defense, as it forms an important article
of food for human bdngs and is also very important in the pro
duction of meat for the use both of the civilian population and
of the army in the field. This chapter is a war measure made
necessary by reason of the unusual conditions which surround us.
The chapter authorizes the purchase of the seed com, when such
a finding as herein indicated has been made, and of course the
supplying of such seed to the farmers follows as a part^of the
necessary preparation for the common defense. The money
would not form a revolving fund but would be paid into the
general fund of the treasury, and, as the chapter itself makes
an unlimited appropriation, that would seem to answer the same
purposes as though a revolving ̂ und were formed.
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P^iblic Printing—^Printing the animal report of the state
dairymen's association is discretionary with the printing board,
and it may exclude advertising matter ah a condition of printing-
it.

February 6,1918.

State Printing Board.

After conferring wiili a member of the board upon an opinion
of January 24,1918,® I have thought it best to supplement that
opinion upon two points, to avoid any misunderstanding with
reference' to them.

1. The printing of the report of the state dairymen's associa
tion is expressly left to your discretion:

''Upon receiving the.necessary printer's copy the printing
board is empowered, in its discretion, to order printed by the
state printer" among other bulletins and transactions, "the an
nual transactions of fiie state dairymen's association.'' Subd. 3,
sec. 35.30j Stats. "

Should the board, in its judgment, deem it unwise to have
printed such transactions with advertising connected, it could,
I believe, in its discretion, refuse to have the report printed.

2. The opinion heretofore given on this matter contains some
statements upon the question of the policy or propriety of ac
companying reports like the one mentioned with advertising
matter. Those expressions are withdrawn. The opinions of
the attorney general's department should, as a rule, be eon-
fined strictly to questions of law and where they go beyond
that, the officer or department to whom they are addressed may
certainly disregard them. The statute, as before remarked,
vests a discretion in your board. I am stiU of the- opinion that
it is lawful to accompany these reports with advertising matter
so long as no public money is expended for printing the adver
tising. "Whether or not such advertising matter shoidd be in
cluded is then a question of policy or advisability and that ques
tion is wholly for the board, and I do not wish to be understood
as expressing any opinion regarding it.

♦Page 62 of this volume.
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A.ppTopTi(itions dnd ExpsndituTes-—ETnevgcncy A-ppTopvid-
Hons—Normal Schools—An. emergency appropriation for coal
for the several normal schools may be made whenever the al
lowances therefor in the budget are insufficient for that pur
pose, owing to high prices.

February 8, 1918.
Board of Regents op Normal Schools.
You have requested my interpretation of subd. (16), sec.

20.38, Stats, (sec. 3, ch. 447, Laws 1917), which reads as follows:

"In case the allowtlnces, as made in the budget of the joint
committee on finance of the legislature of 1917, for coal, at the
various normal schools, are exceeded on account of unusually
high prices of coal, an amount sufficient, in the discretion of the
officers authorized in section 20.74, to act in case of deficit or
emergency, to meet such increased cost, to be credited to the
respective appropriations for operation."

This is obviously -a special or specific emergency provision
whereby a shortage of fuel—or what is the same thing—of
money with which to purchase fuel for the normal schools, could
be supplied without recourse to the general emergency appro
priation. The purpose is to make an emergency appropriation
available in advance or in the absence of a deficit in the general
appropriation to the several normal schools for operation.
Otherwise, the provisions of said sec. 20^74 would be sufficient.
The last named section appropriates

"such sums as may be necessary, ® ^ as an emergency
appropriation to meet operation expenses of any state institu
tion, department, board, commission or other body for which
sufficient money has not been appropriated to carry on the ordi
nary regular work."

Thereby the moneys are made available for the usual work
of the institution as soon as the regular appropriation for
operation is exhausted.

I am persuaded that it was the intention of the legislature
that the general appropriation for operation of each and all of
the normal schools need not be drawn on for fuel, in excess of
the sums named in the budget for that particular item, a,nd that
in the event of extraordinary cost of fuel the extra sum thereby
required might come from an emergency appropriation imder
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said ~ubcl. (lG) 1 in the discretion, ho,vever, of the governor, 
secretary of state, and state treasurer. 

'l'ho conditions upon ,vhich a coal cn1crgcncy deficiency n1ay 
arise arc fixed 1 dclinitc and a·sceriainablc. I take it that the 
budget referred to in the statute na1nes specific sn1ns as the esti-
1nated cost of fuel for the several 11or1ual schools respectively. 
That fact 1nakcs tho cn1ergency appropriation for fuel as defi
nite as the circun1stances per1nit and n1ore definite than the 
conditions specified in sec. 20. 7 4. 

I am of the opinion that under said snbd. (16) it is lawful 
to 1nakc a11 e1uergcncy appropriation sufficient to supply coal 
to any one or all of the nor1nal schools as soon as the su1n or 
sun1s specified therefor in said budget have been expended. 

But such actio11 is not obligatory upon the e1nergency board. 
That board may refuse to act under subd. (16) and thereby 
compel the regents to fully exhaust the appropriation n1ade 
"for operntion. n ,\Then that is exhausted the e1nergency· board 
would then act under the authority granted by sec. 20.74, Stats. 
The alternative of choosing bet"'een these t,vo plans rests ,vith 
the e1nergency board. Both plans are la,vful. 

()rhninal La.1u-1lbusZ:ve La.nguage-A person guilty of using 
abusive language 1nay be prosecuted under sec. 4398, \\'is. Stats., 
or a city or village ordinance. 

ALDRR'l' ,,r. GnADY, 
District Attorney, 

February 8, 1918. 

l)ort ,,r ash1i1gton, \\Tiscousin. 
In your letter of .January 30 you refer to sec. 1561 1 Stats., 

a11d you state that it sec1ns a person cannot be convic.ted of dis
orderly conduct under that section llnless he is also drunk. You 
state that in all parts of the state there are insults hurled at the 
govcrnn1cnt and public officials, especially in the cities and vil~ 
lagcs, and that these parties arc prosecuted under city ordi
nances "'hich arc fra1nccl differently fron1 sec. 1561 and refer 
particularly to disorderly conduct. Yon ask to he referred to a 
section of the statute covering disorderly cases, outside of the 
011e 1nentioned. 
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Conduct consisting of abusive language is n1ade an offense 
under sec. 4398, Wis. Stats., ,Yhich reads thus: 

('Any person ,vho shall assault another, ,vhcn not excusable or 
justifiable, or ,vho shall use in reference to and in the presence 
of a11other, or in reference to and in the presence of any n1en1-
ber of his fa.n1ily, abusive or obsce11e language, intended or 
11aturally tending to. provoke an assault or any breach of the 
peace, shall be punished by in1prisonment in the county jail 
11ot 1nore than three 1nonths or by fine not exceeding one hun
dred dollars. 'fhc provisions of this section shall not be ap
plicable to any city or village ,vhich has enacted an ordinance 
under its charter for the punislunent of the sarne or sin1ilar 
offense.'' 

Sec. lGGl applies only to a person found in a public place in 
such a state of intoxication as to disturb others or unable by 
reason of his condition to care for his o,vn safety or the safety 
of others . 

.1l'llfon1obiles-Only o,\'ners ,vhose n1otor vehicles Op(lratc ex
clusively in a single incorporated village or city can avail thcrn
selves of the provisions of sec.1636~47. 

HONOHABI,E l\fEHLlN Hur,L, 

Secretary of State. 

February 8, 1918. 

In your letter of February 4 you ask if, under subd. ( d), 
subscc. 5, sec. 1636---47, Stats., the O\\'ners of n1otor trucks, 
n1otor delivery ,vagons, or passenger auto1nobilc busses operat
ing in 1nore than one rnunicipality n1ay con1e ,vithin said suhd. 
(cl) thereof. 

Said scctio11 provides: 

"If the o,vner of any n1otor truck, motor delivery ,vagon, or 
pa&-:enger auto1nobilc bus shall, at the ti1ne he 1nakes application 
for registration, acco1npany such application ,vith a11 affidavit 
that said vehicle ,vill be used entirely for the transportation of 
persons or goods ·1uilhin. the lini·its of an. incorporated city 01· vil
lage, the fee for the registratwn of such vehicle slwll be ten <Zol
la.rs and the registration nu1nber plates furnished such appli
cant shall be of the sa1nc nu1nber series and character as those 
furnished for auton1obiles. * * * " 
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rrhe abo\'e quoted section provides that if the o,vner 1nakes an 
affidavit that such vehicle "'ill be used exclusively ,vithii1 the 
liinits of au incorpora tcd city or village, the fee for registratio11 
shall be ten dollars. 

It is q-i1ite oQvious fro1n a reading of this portion of the statute 
that the legislature had in 1nind a single 1nunioipality. The 
",.ord ''an" preceding the ,vords "incorporated city or village n 

is singular. 
If there had been a legislative intent to per1nit the operation 

of the n1otor vehicles in 1nore than one incorporation under this 
subdivision, so1ne "'ords indicating such an intent ,vould no 
doubt have been used. I fin<l. no such ,vords in the statute. 

I a1n therefore of the opinion that only the o,vners ,vhose 
n1otor vehicles enu1nerated in said section are operated exclu
sively "'ithin a single incorporated city or village n1ay avail 
themselves of the provisions of said subd. ( d). 

Crinn:nal Lazv-U. S. lllag-Sec. 4575h prohibits the printing 
of a flag as part of an advertise1nent including an aclvertiscn1ent 
of the flag itself. 

\VINFRED C. ZADEL, 

Disil'ict Attorney, 
J\Iil,vaukee, '\Visconsin. 

February 8, 1918. 

In your co1n1nunicatio11 of February 5 you direct 1ny atten
tion to sec. 4575h, Stats., which prohibits tho use of the United 
States flag for advertising, and yoll state that certain 1nanufac
turers of the United States flag desire to advertise their flags by 
inserting advertiscn1ents in 11e,vspapers and printing· ii1 the 
newspapers the facsimile of the United States flag, this facsimile 
itsc1f containing no prh1tcd n1atter or other advertising 1natter 
on the face or body of the flag, but the flag to be printed in the 
body of the aclvcrt.ising i11 ,vhich the 1nanufacturer advertises 
the flags and his, prices for the same. 

You b1quire ,vhether or not the printing of the picture of ·the 
A1ncrican flag in an advertisement advertising the sale of flags 
,vould constitute a violation of said section. 

,, 
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Sec. 4575h proviclcs: 

'' Any person ,vho in any 1nanncr, for exhibition, or display, 
shall place, or cause to be placed, any ,vords, or figures, or nu1n
bers, or 1na.rks, or inscriptions, or picture, or design, ·or device, 
or syn1bol, or token, or notice, or dra,ving, or any ad,Tcrtiscn1ent 
of any nature ,vhatover, llpon any flag, standard, color, or en
sign, of the United States, or shall expose or cause to·be exposed 
to public vie"' any SllCh flag, -standard, color, or ensign of the 
United States, upon ,vhich shall ho printed, painted, ·01, othcrv;rise 
placed, or to -ivlvich sl1all be attached, appC11ded, affi,:;~ed, or an
nexed, any 1uorcls, or fignres, or n·un1bers, or 1narks, or i·nscrip
tions, or pictures, or des-ign, or device, 01· synibol, 01· token, or 
notice, or clra.-iving, or any aclvertisenient of a.ny nat·nre or k·incl 
1oha.tever, or ,vho shall expose to public vie,v, or shall 1nanufac
t:urc or sell, or expose :for sale, or have in possession for sale, or 
for use, any article or thhig, or substance, beh1g an article of 
n1orchandise, or a receptacle of 1nerchandisc, upon 'ivhich shall 
have been printed, painted, or attached, or othcr"'isc placed, 
a representatio11 of any such ilag, standard, color, or ensign, Of 
the United States, to advertise, or call attention to, or to deco
rate, or to ornan1ent, or to 1nark, or to disti.J.1gnh1h the article, 
or thing, on ,vhich so placed, or shall publicly 1nutilatc, tran1ple 
upon, or publicly deface, or defy, or defile, or ca.st conte1npt, 
either by ,vords or act, llpon any such flag, standard, color, or 
ensign, of tho United States shall be deemed guilty of a mis
dcn1eanor. '' 

Yon ,vill note that under this sectio11 it is 1nade unla,vful to 
attach, append, affix or annex to the portion of a flag any ad
vertisen1ents of an~y nature or kind "'hatever. 11'hesc ,vords are 
broad enough to include the advertisement of the United States 
flag. 'rho language used is all inclus~vc, and it is hardly pos
sible to use general ,vords that ,vould n1ake the 1neaning broader. 
There see1ns to be no indication in this statute that an exception 
should be made in case the advertise1nent is of the flag itself. 
Had it. been the intention of the la1y1nakers not to ii1clude ad
vertise1nents of the flag itself, it "'ould have been an easy n1at
ter to have said so in clear and unequivocal language. I sec 
no reason for holding that advertise1nents of the flag are not 
inc1uclcd under the general language here used. 
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Approvr.iations a11cl JCxpenditures-1\T ords ancl Phrases-Tho 
construction of a root cellar for use ju connection "'ith a barn 
does not constitute '' general re1nocleling, '' and the expense 
thereof cannot be paid fro1n an appropriation for the latter 
purpose. 

IIONORABT,E :i\IEnI,IN IIuL~, 
Sec1·elctry of State. 

February 9, 1918. 

In your letter of February 7 yoll call 1ny at-tent.ion to pal'. 
( e), subd. (8), sec. 20.38, Stats., which makes an appropriation 
for the normal school at River Falls: 

"* * * On July 1, 1917, t"'O thousand dollars, and on 
July 1, 1918, ti.vo thousa11d dollars for general re1notleling." 

You state that the board of norn1al regents conte1nplates the 
construction of a root cellar in connection ,vith a barn i.vhich 
no,v stands upon the grounds of the River Falls nor1nal school, 
and which will cost approximately $275.00; that the bill for the 
construction of thjs root cellars they desire to have charged 
against the above appropriation; and you as1c fol' 1ny opinion aS 
to the propriety of snch a charge. 

The al1thoritics upon this question see1n very rneager, and we 
arc obliged to fall back upo11 the definitions found in the regular 
dictionaries. 

'l1he Century Dictionary defines '' re111odcl'': 

'' To n1odel, shape, or fashion ane,v; reconstruct.'' 

\\Tebstcr 's Nc,v International Dictionary gives substantially 
the san1e definition. 

'l1o reconstruct is '' To construct a.gain; rebuild.'' Century 
Dictionary. 

'l'hat is, as I understand it and as I believe the tern1 is un
derstood in the co1111non usage of language, this ter1n '' 1'en1odel'' 
n1cans the alteration of an existing structure. \Vhcn i.ve speak 
of rcn1ocleling .a building, \Ye ordinarily n1ean changes in the 
interior arrange1nent of that building rather than an addition 
to the building. 

ln the case of City of 1liayville v. Rosing, (N. D.) 123 N. W. 
393, in considering an ·ordinance prohibiting the construction of 

i 
! 
I 
l 
I 
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,vooden buildings '\vithin certain lllnits, the court a1nong other. 
things said: 

"Is repairing or remodeling or enlarging a building al,vays 
to be regarded, under this ordinance, the sa1ne as building it in 
the first instance 1 Clearl_y not, or the 1nost insignificant change 
in a structure ,vould subject one to a penalty." 

In that particular case a building ,vas. raised in height, except 
at the front, and an additio11 ,vas added to the upper part of 
the rear of the' building. 'l'hus it will be seen that there the 
only change n1ade ,vas in adding to the height of the building. 
In other "rords, there ,vas an alteration of the interior structure 
of the building but not an addition to it such as is made ,vhen 
a ,ving is added. 'I'he court did not detor1nino ,vhether this 
,vould bo a re1nodeling or repairing or enlarging of the build
ing. It 1ncrcly detcr1nined that it ,vas not the construction of a 
bu1lding. · 

In Hudson on Building Contracts I find the foJlowing defini
tions: 

'' 'Rebuild' .. neans rebuild the "'hole, a11d 11ot 1ncrely pa.rt of 
a house. Pulling do,vn joint and baclc ,valls of a house is not 
'rebuilding.' [Citing eases.] 

"Repair '1nay have either of t,vo rneanings, either that of 
patching or that of rene,ving, according to circu1nstances.' [Cit
ing case.] 

'' 'Repair' a roof or- the slating means to replace 1nissing 
slates." 1 Hudson on Building Contracts ( 4th ed.) 188. 

Changing an old building by- enlarging it is not constructing 
a ne,v building, but adding ,vings or a kitchen to a house is "the 
erectio11 of a building,'' ,vithh1 a11 ordina11cc forbidding tho 
crectio11 of buildings ,vithin certain lin1its, unless constructed o:f 
certain materials. State v. Long Branch Comm1·s., 25 Atl. 274, 
55 N. J. L. 108. 

·what is the erection of a building and what an alteration is 
sometimes hard to decide. Where the roof was taken off and 
the whole building except three waJls torn down and a new 
front waJI with new foundations put in and the side walls length
ened, the question "'~ether this ,vas the ercctio11 of a building 
,vithin a 1ncchanics' lien Ia,v ,vas a ql1estio1~ of fact to be de
termined by the jury. 11,·msfrong v. 1V are, 20 Pa. St. 519. 

Where the roof of a house was removed and part of the 

\• 
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,veatherboards taken off ancl sixteen feet by t,venty-six feet 1·e
n1oved fro1n the n1iddle of a "n1ansion," a ne"' roof put on 
and the 111icldlc built up, this ,vas au alteration of the building 
ancl not the erection of a building so as to entitle the buil(ler 
to a lien. Co111bs v. Lippincott, 35 N. J. L. 481. 

\\Thilc this root house is to be used in connection ,vith the 
barn, yet it is in the nature of an addition to the building 
rather than a re1nocleling of the building. .1\s generally con
strued, this "'onld be considered a ne"' construction and not an 
alteration, repairh1g or re1nodc]ing of the existing structure. 
It it:i not 1nateria1ly different in its essential aspects than ,vould 
be the building of a corn ciib at a distance of t,venty feet or 
1norc fron1 the barn, such crib being intended for the storage uf 
food to he used for the animals kept in such bam. Clearly the 
latter "'ould he ne,v construction. 

J.i'or these reasons, I an1 constrained to hold that the cost of 
construction of this root cellar cannot be paid for out of the 
appropriation to "'hich you refer. 

Intox-icating 1 .. Jlquors-Licenscs-A city 1nay grant as 1nany 
liquor licenses as ,vere issued and in force prior to its incorpora~ 
tio11 "'ithin the territory 110"' con1prising the city. 

February 13, 1918. 
:OL,\.RION F. REID, 

District Attorney, 
H nrley, \\7isconsin. 

In your letter of February 9 you ask for n1y opinion as to 110,v 
n1any licenses can be legally granted in Hurley after it beco1nes 
incorporated as a city. You state that Hurley has fifty-five 
saloons, being in the to"'n of \Taughn, and that all of these 
saloons will be within the proposed limits of the city'; that the 
nu1nbcr is far in excess of one for every five hundred inhabitants, 
considering the population of the to"'n, and also considering the 
population of the proposed city. 

IIurley, after incorporation, n1ay gra11t as n1any licenses as 
were issued and in force on the 30th clay of June, 1907, within 
the proposed limits of the said city, provided that the right to a 
license has not been forfeited by any location or a tenant en-
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titled to a license under sec. 1565d. This depa1't1ncnt, as early 
as Scpte1nbcr 3, 1907, ruled that a village incorporated n1ay 
grant as 111any licenses after the incorporation as there "'ere li
censes issued and i11 force in the territory con1prising the sa1nc. 
Sec opinion by n1y predecessor, Il'Ir. Gilbert, in Opinions o~ 
Attorney General for 1908, p. 563. Sec also opinions to the 
same effect, Vol. I, Op. Atty. Gen., p. 340; Vol. II, ibid., JJ. 446. 

The sa1ne principle ,vill, of course, app1y to a eity. 

Cri.1ninal La·1v-llr orlhless ()heck-Under facts stated a pr·in1a 
facie case for issuing a ,vorthless check is n1ade out 11ndcr sec. 

4438a. l ;JJj 
February 15, 1918. 

C. T. EDGAR, 

Dist,-;c{ ,ittonrny, 
,,r ansau, "\Visconsin. 

In your recent co1nn1unicatio11 y·ou ask to be inforn1ed "rhether 
under the statement of facts given by you an offense has been 
co1nn1itted in J\Iarathon county, under sec. 4438a,, \\Tis. Statq. 
'fhis re1a tes to the issuing of "rorthless checks. Your state1nent 
of facts is as follows: 

"The check was dated and issued Octobc1· 12th, 1917, for the 
a1nount of $60.75, and dra"rn to the orcler of :i\I. B. and signed 
by J. 111. and drawn on the Marshfield State Bank, Marshfield, 
\\T ood county, \\Tisconsin. T·he cheek ,vas 1nade and delivered 
to i\f. B. at his ho1ne i11 Jl'Iarathon county, \\Tisconsin. 'l'he 
eheck ,vas not presented for payn1cnt until :i\Ir. B. "re11t to 
Marshfield about a week later and at that time was informed by 
the cashier of said bank that 110 n1oney "ras then 011 deposit in 
the bank in favor of J. 111., and that the money that 111. had on 
deposit had been checked out of the bank by M. on the day be
fore Mr. B. presented his check for payment. It appearn there
fore that at the ti1ne the checlc "ras issued a11d delivered to B. 
and up to the day before it was presented for payment at the 
bank, there ,vas sufficient funds on deposit in said hank i11 favor 
of tlie maker of this check to pay the same, but that at tho time 
it ,vas presented for payment it ,vas refused l)Ccause no funds 
,vero on deposit i11 favor of the maker a11cl _no funds 1Ycre thc1·e
aftor placed on deposit "'ithin five days thereafter and in fact 
none since that t.i1ne.'' 
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Sec. 4438a, as amended by ch. 164, laws of 1917, rc•ds thus: 

"1 . .1\ny person ,vho, ,vith intent to defraud, shall 1nake or 
dra,v, or ulter or deliver, auy cheeks, drafts, or order, for the 
pay1nent of 1noney, upon any bank or other depositor~r, kno,ving 
at the ti1ne of such 1naking, dra,ving, uttering or delivering, Lhat 
the 1naker, or dra,ver, has 11ot sufficient funds in, or credit \\'ith, 
such bank or other tlepository, for the pay1nent of such check, 
draft, or order, in full, up6n its presentation, shall be guilty 
oi a 1nisclen1eanor, and punishable by in1prison1nent for not n1ore 
than one year, or by a fine of not 1norc than one thousand dol
lars, or hoth fine and in1prisonn1ent. 

"2. 1\.s agailu;t the n1aker or tlra,ver thereof, the 1naking
1 

clra,v
ing, uttering or delivering of a check, draft or order, pay1nent 
of ,vhich is refused by the dra,vce, shall be pri1na facie evidence 
of intent to defraud and of kno,vledge of insufficient fluids in, 
or credit '"ith, such bank or other depository, provided such 
maker or dra,ver shall not have paid the dra,vee thereof the 
an1ount due thereon, together ,vith all costs and protest fees, 
,vithin five clays after receiving notice that such check, draft" or 
order has not been paid by tho dra,vee. 

"3. The ,vorcl 'credit' as used herein, shall be construed to 
1nean .an arrangc1nent or understanding ,vith the bank or de
pository, for the pay1nent of such check, draft oi· order.'' 

Under this ~tatntc you "'ill n1akc out a prin,a- faoie case 
against the defendant if yon sho,v that he 1nade and delivered 
a check for the amount of $60.75 on October 12, 1917; that the 
check ,vas 1nacle and delivered to 111. ri., in ,vhose favor it 
,vas <1ra,vn; that ,vhen the check ,vas presented, a ,veek later, the 
bank refused to pay it on the grounds that there ,vere no funds 
in the bank or that the defendant had no funds in the bank 
,vith ,vhich the san1e could be paid; that notice ,vas given to the 
defendant of such refusal of pay1nent, and that five days have 
elapsed and the check has not been paid. 

If the defendant does not introduce any evidence yo11 have 
produced sufficient evidence· to susta'in a verdict finding hin1 
guilty. If the clcfenclant then sho,vs that he had sufficient :funds 
in the hank at the tin1e of the issuing' of the check but ,vithdre,v 
the r-::an1e bc_fore the check ,vas paid, this 1nay ·or 1na); 11ot he 
s1lfficient to rebut the pri1J1a faoie proof of intent to defra11d and 
of kno,vledge of insufficient funds or credit ,vith such bank. 
This ,vill depend upon all the circu1nstances. 

Those facts may all be true and the clcfenclant may still be 
guilty of intent to <lcfra1\d and of knowledge of insufficient 

1--1\. G. 
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funds or credit in said bank. If the defendant practically knew 
when he made the check that it would not be presented for pay-
1ncnt for about a. "'eek and intended to ,vithclra,v the 1noney be
fore it "'as presented, he certainly ,vould be guilty under this 
statute. 

Yon do not state ,vhether 11otice ,vas given to the party h1 
question that payment of the check was refused. This is a 
necessary elc1ncnt and 11111st he .shovt'n. If it has not yet been 
done, it should be done, and five days should elapse bcfo1·0 
cri1ninal prosecution be brought. But if it is a fact that 11otice 
has bec11 given to hin11 then a priu1a facie case 1nay be 1nade out 
before a jury. I may add that under this statute it seems clear 
that the intent to defraud must be present at the time when the 
check is made and delivered, and that the knowledge that he has 
no funds or credit ,vith such bank for the pay1nent of such check 
must also be had by the defendant at that time. 

But a priu1a, facie case of this ca11 easily be n1ade out under 
the provisions of subscc. 2 of this section. 'l'hc party h1 ques
tion here has issued and delivered his check in ]\'Iarathon county. 
The offense ,vould, therefore, be com1nitted 111 i\Iarathon county. 
If he had no intent at that time to defraud and did not have 
knowledge that he would not have funds or credit at the bank 
at the tin1e ,vhen it ,vould be prese1itecl, but after"'arcls a11d 
before the check was presented he formed the intent to defraud, 
he cannot be found guilty under this section of the statute. So, 
it 11111st be said that either he is guilty of this offense in ilfara
thon county, or he ,vill not be guilty of the offense, ,vithin the 
purvic,v of this section. 

P1tblic Officers - State Employe - Judgment - A judgment 
debtor claiming exemption, where he has been paid all but the 
salary for the curre11t 111011th, is entitled to an exc1nptiou of only 
$60.00. 

IloNORABLE "\V1r.,LIAl\I B. NAYLOR, 

Assistant Secretary of Stale. 

February 15, 1918. 

In your letter of February 11 you refer to sec. 3716a and 
subd. (15), sec. 2982, Stats., and state that a claim has been 
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u1adc in your departn1ent that the last phrase you quoted, 
.,vhich is, 

'' provided they shall not exceed one lnmdred and eighty dollars 
in all for said tiinc, including such part or share thereof had, 
by. or paid to the debtor during such three months," 

should be construed as at all tin1cs per1nitting such en1ploye to 
have a total cxe1nption for a three 1nonths' period, or not ex

. cccding one hundred and eighty dollars; in other ,vords, that 
this construction ,Yould n1ea11 that such party could 11ot be 
garnisheed unless he per1nitted his ,vages to accun1ulatc so as 
1.o exceed one h~1ndred an.d eighty dollars and that this an1ouut 
or n1ore ,yas clue ~1iin at the time of garuish1nent. Yo11 ask for 
1ny opinion ,vith reference to the above constructio11'l 

Subd. (15), sec. 2982, which refers to the exemption of eam
ings, provides, in substance, that there may be cxe1npt to the 
an1ount of sixty dollars for each n1onth in ,vhich such earnings 
are 1nacle or earned, providing that they shall not exceed one 
hundred and eighty dollars in all for sa: :l three 111onths' period. 

Sec. 3716a provides, in part, that if the su1n due is for salary 
or "'ages, 

'' the san1c shall be exc1npt from the provisions of this section to 
the sa1nc cKtcut as salaries and \vagcs are by la,v cxen1pt fron1 
garnislnnent.'' 

In garnishment proceedings the amount that is paid to the 
debtor is.to be inclu(!ed in the amount of exemptions, and if the 
debtor has been paid for tv.'o 1nonths of the three, and his earn~ 
ings not yet paid to hhn arc confined to those 1nade or earned 
<luring the single 1nonth, thc11 he is entitled to excn1ption of 
only sixty dollars. By sec. 3716a the exemptions are "to the 
san1e extent" as in garnishment. 

You arc therefore advised that a judgment debtor claiming 
exemption under sec. 3716a, where he has been paid all but the 
salary for the current month, is under the circumstances stated 
en titled to an exemption of only sixty dollars. 
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1lutoinobiles-Car in question held to be a delivery ,vagon. 

HoNORADLE .i\fERLIN HULL, 

Secretary of Slate. 

Febmary 18, 1918. 

In your letter of l•1cbruary 15 you enclose a letter from the 
Anger }}nginecring Con1pany, of l\Iil"'ankce, upon the n1atter 
·of classi!ication of 1notor vehicles. TJ1e letter is as follo,vs: 

"We arc attaching a cut of a con1n1creial car ,vith panel de
livery hody. Will you kindly, advise if this type of car should 
he classed as a truck ,vhcn securing license for sfune 1'' 

l)ar. (a), subsec. 5, sec. 1636---47, Stats., provides, in part: 

"* * · * And for the registration of each 1notor truck, mo
tor delivery ,vagon or passenger auto1nohilc bus as follo"'s: I£ 
the advertised load earrying capacity is less than t,vcnty-onc 
hundred pounds, a fee of fifteen dollars; if t,venty-onc hundred 
pounds or n1ore a11d less "than fifty-one hundred pounds, a fee 
of t,vcnty dollars; if fifty-one hundred pounds or 1nore a fee of 
t,vcnty-five dollars.'' 

The legislature of 1917 took out of the general class of auto
n1obiles certain classes i:1 the above quoted section: (1) motor 
trucks; (2) 1notor delivery ,Yagons; (3) passenger auto1nobil0 
busscs. 

In an opinion given to you on Dcce1nber 20, 1917, Vol. \TI, 
Op. Atty. Gen., p. 811, I stated that the graduating of the foe 
to be paid for operating different classes of a11to1nobiles 

",vas to n1ake that fee so1ne,vhat co1nn1ensurate ,vith the injury 
done to highways hy that class of traffic." P. 814. 

rrhe car in question is built for delivery purposes. In fact 
the co1npany 's letter uses the ,vords '' com1ncrcial car ,vith panel 
delivery body.'' 

Fron1 the purpose of the legislative act it is apparent that 
such cars ,vcre conte1nplated ,vhen the exceptions ,vere 1nade 
3.nd a larger license fee attached. 

The cut yon enclose sho,vs the n1ost con1111011ly used type of 
delivery ,vagon used by retail houses. It seems to 111e that it is 
ve1\Y clearly a delivery ,vagoll and falls squarely ,vithin the 
proviHion above quoted, 
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1lgricI1lhii·e-G101tntics-l!1air Aroitnds-(jounty hoards 1nay 
co11clen1n lands for agricultural fairgrounds. 

February 19, 1918. 
\J{. B. SUHPJ,ICE, 

Assistant Dist1·ict Attorney, 
Green Bay, \\Tisconsjn. 

In your letter of recent elate you sub1nit this question: 
Has Bro"'ll county, the population being less than three hun

dred thol1sand1 the po"'cr to purchase, receive or conde1n11 lands 
for the pl1rpose of holding agricultural fairs thereon, ,vithi11 
the limitations prescribed by subds. (9) and (9m), sec. 669, 
Stats. 

In 1n;.y opinion the qnestio11 1nust he ans,vcred in the affirn1a
tivc. Said subd. (9) authorizes the county board: 

"To purchase lai1d not exceeding in value the stun of eight 
thousand dollars for the purpose of holding thereon fairs a1id 
exhibitions of an agricultural character and to grant the use 
thereof fro111 thnc to tin1e to agricultural and other societies of 
siinilar nature,'' etc. 

Subcl. (9m) authorizes the county to expend more than eight 
thousand dollars for said purpose ,vhen authorized thereto by a 
vote of the electors of the county. This express po,ver to pur
chase fajrgrounds has long been a part of the statute and fre
quently acted upon. 

'I1he po,ver to pu1·chasc 
greater includes the less. 
249. 

includes the po,ver to 1·eccive. 
H atltaway v. Milwaukee, 132 

The 
Wis. 

But the right to purchase and the right to take by eminent do
n1ai11 are separate and disth1ct, and the grant of one does not 
include the other. 1'rcstor v. Sheboygan, 87 Wis. 496; State ex 
rel. ilfoelle1· v. Thompson, 149 Wis. 488, 521. 

I-Ienco ,ve rnnst seek else,vherc for the po,ver to condemn. I 
believe it is found in sec. 694c, Stats., referred to by you. That 
section "'as created hy ch. 306, la,vs of 1891, and provided: 

"''rhcnever, in the opinion of the county board of supervjsors 
of any county in this state, the county shall -require a11y lands 
for the use of a cou1thousc, jail, house of correction, poorhouse, 
hospital or countv asylu1n :for the chronic insa11e, and the county 
board shall be unable to agree ,vith the o,vner upon the amount 
of co1npcnsation to be paid therefor," 

' I 
! 
! 
I 
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lt n1ay proceed in the sa1nc n1anner there provided to conde1nn 
said lands for any of snid purposes. 

Later the law was t\mended to extend the right 0£ eminent 
do1nai11 to sites for "'orkhouses. lJp to 1913 no express grant 
of right to exercise this po,ver for acquiring fairgrounds "'as 
given, bnt by ch. 276, laws of 1913, effective May 20, 1913, the 
right ,vas extended to lands '' for any other public purpose au
thorized by la,v." I assn1ne that lands acquired for the purpose 
in qucstio11 a.re for a public purpose. Counties have no authox
ity to levy taxes or appropriate public funds for other than 
public purposes. It, therefore, follo,vs that Bro¥111 county can; 
in case it cannot agree ,vith the o,vner of lands ,vhich are de
sired by the county for fairgrounds, take the san1e by e1ninent 
domah), provided the cost thereof is kept within the limitations 
of said subds. (9) and (9m). 

Suhd. (91'), sec. 669, docs not stand in the way of such a con
clusion. This subsection ,vas created by ch. 619, la,vs of 1913, 
published July 12, 1913. You will observe that the last named 
chapter ,vas not in existence ,vhen the la,v ,va.s an1ended to ex
tend the po,ver of c1ninent do1nain to county boards to reach 
lands for fairgrounds. Furthermore, ch. 619 is a grant of 
po,ver and not a ,vithtlra,-val of it. It gives to counties ,,•ith a 
population of three hundred thousand authority in addition to 
that possessed by counties in general. r:I.'hcre is nothing in ch. 
619 ,vhich is in derogation of the po,vcr theretofore existing 
,vith reference tr thjs n1atter: l\Iil,vaukce county is really 1nade 
a class by itself and other counties a.re left as they "'ere before 
this classification took place. 
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Public Officers-Connties-Connty Board----County orders 
n1ust be countersigned by the chair1nan of the county board. 

Where the office is vacant rind no vice chair1nan "'as elected a 
special meeting of the county board should be called to fill the 
vacancy. 

February 20, 1918. 
T. ,v. ANDRESEN, 

District Attorney, 
Medford, Wisconsin. 

Your letter of ]'ebruary 12 reads, in part, as follo"'S: 

"I>ursuant to sec. 667 our county board la.st spring elected a 
chair111an but failed to elect a vice chair1nan. rrhe chairn1a11 has 
lately died, ,vhich leaves the county ,vithout a chairma11 or vice 
chairn1an. Sec. 667 provides that the chair1nan, or the vice 
chair1nan in his absence, shall co1u1tersigi.1 all cou11ty orders. 
Failing to elect a vice chair1nan is there any ,vay that county 
orders can be signed and issued ,vithout calling a special sessio11 
of the en~:.re county board and electing a ne,v chairn1a111 It is 
1ny opinio11 that an election is required but I "'onld like your 
opinion 011 this 1na tter. 

Sec. 667 provides, an1ong other things, that the chairn1an of 
the county board '' shall countersign all county orders.'' 

Sec. 715, subd. (2), relating to the duties of the county treas
urer, reads, in part, as follo,vs: 

'' i'o pay out all 1noneys belonging to the county only 011 the 
order of the county board, signed by the county clerk and coun
tersigned by the chair1nan, except ,vhe11 special provision for the 
pay1nent thereof is or shall be other,vise made by la,v, '' etc. 

The above quotations fro1u the statutes rnake it clear that no 
county order for ,vhich pay1nent is not other,vise provided by 
la,v 1nay be l'Cgally issued and paid, unless the sa1ne is counter
signed by the chair1nan of the county board. Your county 
board is at present ,vithout a chair1nan or vice chairn1an. f}_'hcre 
is no other officer appointed by la,v ,vho can perform the duties 
iinposed by the sections referred to, and I· a1n U11able to suggest 
any ,,,ay by ,vhich these duties or reqllire1ncnts may be ,vaived. 

I agree ,vith yon in your conclllsion that it ,vill be necessar:y
to call a special session of the county board of T·aylor county in 
order to elect a chairn1an of the county board. 
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Indigent, Insane, etc.-Public II ealth-Quarant-ine. und Dis
infection-The expense of 111aintaining quarantine iH a charge 
against the n1unicipality. 

'l1he expense of ·nurses, n1cdical attention, etc., considered. 

February 20, 1918. 
S. G. DUNWIDDIE, 

District Attorney, 
Janesville, \\Ti.sconsin. 

I have your letter of February 14, -.,yhich reads as follo"'s: 

"During the recent s111allpox scare in this conniy a question 
has arisen as to ,vhcther or not the county is liable under the 
poor la"'S for certain expenses. 

"11hcre have been several cases ,vhcre "'orking n1en 1Yho ,vere 
able to take care of their fan1ilics ,vhllc ,vorking·, ,vcre quaran
tined by the city authorities. 'l'his, of course, 1nadc an extra 
expense to the1n (in so1nc cases a nurse being needed) and shut 
off all incon1e, leaving thern in need. 'l'he superintendent of 
the poor has usually· furnished nccclecl fuel and food in such 
cases, but the further question has arisen as to 1\'hether the 
county 1uust also pay doctors', nurses' and 1neclicine bills. See 
sec. 1416-17, Stats." 

'l'hc section referred to in your letter reads, in part, as follo,vs: 

'' T11c expenses for necessary nurses, 1nedical attention, food 
and other articles nceclccl for the con1fort of the afflicted person, 
or persons, shall be a charge to the person so taken care of, or 
against any other person ,vho n1ay be liable for his support. 
Incligen t. cases shall be ca reel for at public cxpenNe upon the or
der of the local board of health. The expense of 1naintaining 
quarantine and disinfection of persons and pre1nises after death 
or recovery shall be paid by the city incorporated villa1rc or 
to,Yn, upo1; 'the order of the· local bo;;.d of health." n ' 

'l'he above quotation is, in 1ny opinion, a co1npletc ans,ver to 
your question. 

The expense of n1ah1taining quarantine anll disinfection o:i: 
persons and pre1nises after death or recovery is a charge against 
the city. '11hc expenses for necessary nurses, 1ncdical attention, 
food and other articles needed for the co1nfort of the affiictcd 
person is a charge against the person so taken cal'c of or against 
any other person 1vho n1ay be liable for his support1 hut ,Yhcrc 
such person is indigent then he 1nust be carecl for at the public 
expense, updn the order of the board of health. 
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\\Thile your letter docs not so state, I assu1ne that Rock county 
has adopted the county syste111 of providing for its poor. If so, 
indigent cases 1nnst be cared for by the county. The county 
111ust in such cases pay 

'' the' expense for necessary nurses, n1eclical attention, food and 
other articles needed for the con1fort of the afflicted person.'' 

rrhis ruling is i11 har111011y ,vith opinions rendered by 1ny 
predecessors in office, and found in \T ol. ,r, Op. 1\tty. Gen., J). 780 1 

and in Opinions of Attorney General for 1912, p. 736. 
It ,vonld secin, ho,Yever, that a county rnay not be held liable, 

except '' upon the order of the local board of health,'' and that 
the order of the health officer is not sufficient to bind the county 
in _such cases. See Coll;e,. v. Town of Scott, 124 Wis. 400; 
,llnrtin v. Fond d« Lac Co., 127 Wis. 586, 590. 

P,iblic Officcrs-Ed11cation--School Principal-'l'hc position 
of school principal is not a public office. 

'l'he position of principal and office of alder1nan are not in
compatible. 

()RUIN H. LA_HRABBR, 

District Attorney, 

l!'cbruary 21, 1918. 

Chippe,va Falls, Wisconsin. 
I have your letter of February 18, in ,vhich you subn1it for 

1ny consideration and for an opinion the follo,ving state1nent of 
facts: · 

A certain individual has been hired by the school board of 
your city as principal of the high school; subsequent to enter
ing into a contract bet,vccn hi1nself and the school board, he \Yas 
elected and qualified as an alderman of the city of Chippewa 
Falls and is no,v acting as such alderman. 'I1herc is at present 
pe11ding before the council the propositio11 of building a 11e,v 
school house. The questio11 has bec11 raised ,vhethcr or· 11ot he 
can hold both offices, or whether the fact that he is the prin
cipal of the high school disqualifies hi111 as a n1c1nber of the 
co1n1non council. 

It has been decisively held in the case of Boar<l of Ecl11cat-ion 
of .'loulh Milwm,kcc v. Stale eo, rel. Reed, 100 Wis. 455, 462, that 

' • • ' ' • I .,. 
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a teacher appointed by a school board and serving under n 
contract is not an officer but a 1ncrc cn1ploye of the district. 
So it has been held that a professor ,vho is under contract ,vith 
the board of regents is not a public officer. Jfutler v. Regents 
of Uni-vcl'sity, 32 Wis. 124. 

\\Thile your letter docs not so state, I an1 i11for1ned that your 
city is incorporated under the General Charter l1a,v but I arn 
not advised as to the school syste1n in force in ~yOur city. I 
have cxa1nined the General Charter La,v as "'ell as the statutes 
relating to public officers, and a1n unable to find any provision 
fro1n "'hich it n1ay be inferred that a pcrso11 1nay not hold both 
the position as principal of your public schools and the office of 
aldcr1nan in your city. Neither can I find any Ia,v ,vhich dis
qualifies a 1nan "rho is a principal or teacher in a public school 
fro1n holding a public office, such as that of a.ldern1an. 

Not being a public office, the positio11 of principal cannot be 
incon1patiblc ,\,ith the office of aldcrn1an. 

Secs. 17.19, 17.20, 17.21 and 925~249 relate to the eligibility 
of 1nunicipal officers, but none of said sections are applicable to 
the facts presented in your letter. 

Aliens-Naturalization-Cit-izenship Pctpe_rs-A11 alien ,vho 
declared his intention to become a citizen before the act of 1906 
had seven years fron1 date of said act in ,vhich to petition for 
final papers. With the expiration of said period said declaration 
beca1ne void. 

llONOilARLE E. L. I>HILIPP, 

Governor. 

February 21, 1918. 

I have yours of February 12, referring to n1e con1n1unication 
of Ja1ncs l\fadison, of Kenosha, "\"\Tisconsin,. and requesting that 
I ans"rer his inquiries as to his citizensl1ip. 

l\fr. l\fadison in his letter to you states that he "'as born in 
Donmai·k on the 12th day of Ma,•, 1869; that he landed in New 
York ii1 April, in the year 1889; that t,vo or three years later 
he took out what he suppo$ed to be papers in Langlade county; 
that he has been a resident of ICenosha for about t"rcnty years; 
tlmt Qn October $, llJOO, he understooc] he was !akin~ out his 
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citizenship papers; that it no,v appears that the papers s,vor11 
to by· hin1 on said day "'ere a declaration of an intention to be
co1nc a citizen of the United States; that he has been inforn1ed 
by the clerk of the court of said county that under the ruling 
of the courts he is not no,v a citizen of the United States and 
that, to becon1e such, he 111ust begin all over again and take 
out his first papers and thereafter, in not less than t"'O years 
and not 1nore than seven years, take out his second papers; that 
he supposed he was a full citizen of the United States and has 
been exercising all the rights of cifoenship during the years 
mentioned. Mr. Madison also encloses a copy of the cleclaration 
of his intention to bccon1e a citizen, numbered 3037, and datcJ 
October 8, 1900. To his letter is attached a clipping from a 
paper which purports to contain a decision of the United States 
supre1nc court, relating to the naturalization of aiicnS ,vho 1nade 
declaratio11 1norc than seven years after the passage of the 
naturalization Iav;r of 1906. 

Upon investigation, I find that on January 17, 1918, the su
pre1ne court of the United States handed do"'n a decisio11 in the 
case of United States v . .Morena, ,vhich is reported in ·the ad
vance sheets of the Supren1e Court Reporter, "\Tol. 38 1 No. 7, 
p. 151, ,vh_ich greatly affect~ the rights of certain.aliens ,vho have 
declared their intention to beco1nc citizens. This dcCision set
tled the construction to be given. to the naturalization act of 
June 29, 1906, ch. 3592, sec. 4, 34 Stats. at Large 596 (Comp. 
Stats. 1916, sec. 4352), as to the right of an alien to be aclmittecl 
to citizenship "'ho had declared his intention to beco1nc a eitir.cn 
unclcr the olcl Jaw, but had failed to file a petition f~r citizcnshi1, 
(his second papers) ,vithin seven years after such declaration 
of intention1 or ,vithin seven years after the date of the act of 
1906. 

J>rior to said decision a 111m1ber of federal col1rts had held 
that an alien ,vho had 1nade a declaratio11 of his intention to 
beco1ne a citize11 under the old la"' ( the la,v as it existed prior 
to June 190G) 1nust file his petition for citizenship, his second 
papers, not later tha11 seven years fron1 the euact1nent of the 
present Ia"', viz., ,vithin seven years after June 29, 1906 (See 
In re Goldstein, et al., (D. C.) 211 Feel. 163; In re Jmigha11Ss v. 
Tl. S., (C. C. A. 2cl Cir.) 218 Feel. 168; In ,·e Lee, (D. C.) 236 
Feel. 287), while many other federal coui,ts had lwld tho oppo-
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site vie"' and announced, in effect, that the petition for citizen
ship could be based on sueh prior declarations of jntention at 
any thne; that the declaration of intention to bccon1c a citizen, 
once n1ade, did not have to he rene,vccl, and that the seven year 
lin1itatio11 above referred to did not apply to such aliens. See 
Eichhol'st v. Lindsey, (D. C.) 209 Fed. 708; In l'C Anclel'son, 
(D. C.) 214 Fed. 662; In re Yalhoff, (ll. C.) 405. 

In the 1llorena case, above cited, the supre1ne court of the 
lJnitcd States ans"'erecl the three questions ,vhich had been cer
tified up for its decision as follo"'s: 

1st Quest-ion: "Is a. declaration of intention 111ade before the 
naturalization act of 1906 saved by the proviso of the first para
graph fro1n the seven-year lin1itation of the second paragraph of 
section 4 of the act 1" 

1lns1oer: "No." 
2cl Q11cstion: ii Is an alien ,vho has 1nade a declaration of in

tention before the act of 1906 required to file his petition for 
citizenship at a t:i1ne not 1nore than seven years after the (late of 
sueh declaration of intention 1 '' 

Ans1oel': "No." 
3d Quesrion: "Is an alien ,vho has 1nade a declaration of in

tention before the act of 1906 required to file his petition for 
citizenship at a ti1ne not 1norc than seven years a~ter the date of 
the act?'' 

A·nsioer: "Yes." 

'J1hcse an~,yers arc decisive of the right of .i\fr. Ja1nes l\Iacli~on 
to petition for final citizenship if based upon the declaration of 
intention, his first papers, dated October 8, 1900. 

According to said decision, his said declaration of. intcntio11 
hris bccon1e null ancl void. Unless he can sho,v hi111self to be 
"'ithin the a1nendn1cnt of June 25, 1910, he ,vill be obliged to 
n1ake a nc,Y dcc]aration of intc11tion to beco1nc a citizen and 1nust 
'' in not loss than t,vo years nor 1noro than seven years'' there
after petition for citizenship, his second and final certificate or 
his second papers, as kno,vn -in ordinary parlance. 

The proviso above referred to reads as follo,vs: 

u Provided f,urthe1·, That any person belonging to the class of 
persons authorir.ed and qualified under existing la,v to beco1ne 
a citizen of the United States ,vho has resided constantly in the 
United States during a period of five years next preceding iliay 
first, nineteen hundred and ten, ,vho, because of n1isinfor1na
ti0n i~1 rrgp.rd to hi~ citizenship or the rcquir(}Inents of th(; l~,y 
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governing the nat11ralizatio11 of citizens has labored and acted 
under the hnpression that he ,vas or coulcl beco1ne a citizen of the 
United States, and has i'n good faith cxerCised the rights or du
ties of a citizen or intended citizen of the United States because 
of such "'rongful inforn1ation and belief, 111ay, upon 1naking a 
showing of such facts satisfactory to a court having jurisdiction 
to issue papers of naturalization to an alien, and the court in its 
judg1nent believes that such person has beo11 for a period of 
1noro than five years entitled upon proper proceedings to be 
naturalized as a citizen of the United States, receive fro111 the 
&.1id court a final certificate of naturalization, a11cl said co11rt 
1nay issue such certificate "'ithout requiring proof of for1ner 
declaration br or on the part of such person of their ii1tcntio11 
to beco1ne a citizen of the United States, but such applicant for 
naturalization shall con1ply in all other respects ,vith the la,v 
relative to the issuance Of fhial papers of naturalization to 
aliens." 3G Stats. at Large 830. 

The federal courts arc not in har1nony as to the constl'uction 
to be given to so1ne of the phrases contained in thls proviso and 
until the supre1ne court has settled the la"' there ,vill he differ
ences of opiniq_n as to the rights of ce.rtai1{ aliens thercunde1·. 
In 1ny judg1nent, if :i\Ir. l\Iadison can 1nake satisfactory sho"•ing 
of all the facts required to be alleged in J1is petition and can 
prove the san1e, he 111ay 

"receive fron1 the court a final certificate of 11aturalization 
* • * ,vithout requiring proof of for1ner dcclaratio11 of his 
intention to beco1ne a citize11 of the United States.'' 

In the case In 1·c Plcury, (D. C., E. D., N. Y.) 223 lcetl. 803, 
the facts "'ere not unlike those existing h1 1\Ir. Il'Iadison's case. 
'l1he petitioner had resided in t11e United States for a great 111an:y 
years. He had taken out his first papers in 1897. Because of 
1nisi11forn1ation, he had the i1nprcssion that he "'as or could be
conic a citizen by filing the first papers. He "'as a 1nan of good 
1noral character, "'as intelligc11t, ,vas a believer ii1 the constitll
tion and la"'s of the United States and in eve1·y other "'ay "'as 
qualified for citizenship. 1Jnder the rulings o:f the courts his 
first paj)crs "'ere not valid and could not be presented in evi
'dence. The court adn1itted hhn to citizenship upon his petition 
under the aet of 1910. 

'!'here arc other cases ,vhich 1nay be referred to in dcter1nin
ing ,vhether l\Ir. l\Iaclison can make the allegations and proofs 
,vhich ,vill entitle hbn to citizenship under said act. See In., 1·e 
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1llondelti, 228 Fed. 920; In re Horccsny, (D. C., Idaho, 8. D.) 
238 Fed. 446. 

The feeler al courts differ upon the question ,vhcther the '' pe
riod of 1nore than five years" 1ncntioned in the proviso n1cans 
during the period of five years immediately preceding the date 
of the petition or the "period of 1norc than five years" iin1ne
diately preceding the first day of May, 1910, the date from which 
the act of June 25, 1910, is said to speak. As J\Ir. :Madison can 
undoubtedly make the necessary proofs for both of said periods 
this particular question cannot be raised in his application.· 

Public 0/ficcl's-Dcputy State Ti·easury Agent-Citizenship
The appoint111ent of a person ,vho is not a full citi:.i:en to the posi
tio11 of deputy treasury agent is not ilrvalid. 

February 21, 1918, 
:i\IAHION F. R,EID, 

Dist,·ict Attorney, 
llurley, \Visconsin. 

That portion of your letter of February 2, 1918, addressed to 
Ilonorahle :i\Iichael Laffey, state treasury agent, in ,vhich you 
state that there see1ns to be son1e question about the validity of 
the appointment of Ad. Lavequc, the deputy treasury agent 
residing in your city, for the r~ason that he is not a full citizen 
of the United States, has been referred to inc for n1y considera
tion and for an opinion. Your letter further states that said 
deputy has declared his intention to becon1c a citizen but has 
not the final citi:1.enship papers. 

I have n1ade a thor.ough exa1nination of the statutes and do 
not find that the legislature has prescribed any particular qual
ifications for the position of deputy treasury agent. His legal 
status, therefore, 1nust be deter1nincd by the co1n1non la,v. The 
appointincnt of a deputy treasury agc11t is authorized by sec. 
20.73 and his compensation is determined by sec. 20.07, subd. 
(2). The duties of the state treasury agent arc prescribed by 
see. 1580, and the duties of said officer and the ·tenme of the 
office of deputy state treasur;y agent ,vere considered h1 au 
opinion rendered by my predecessor, in Vol. V, Op. Atty, Gen., 
p. 890. 
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Under sec. 20.73 the state treasury agent is authorized to pre
scribe the duties of such deputies as he 1nay appoint. I an1 11ot 
advised ,vhether the state treasury agent has prescribed any 
particular duties for the deputies appointed by him. 

"\\7here there is no statute prescribing the qualifications of a 
deputy the principal is authorized as a general rule to appoint 
whomsoever he pleases, provided the duties of the deputy are 
purely ministerial." 9 Am. & Eng. Enc. of Law (2d ed.) 374. 

It is said in Wilkerson v. Dennison, 113 Tenn. 237, 80 S. W. 
765, 767: 

"The deputy is but the officer's shadow and doeth all things 
in the nan1e of the officer hiinself and 11othing in his o,vn name.'' 

In a11other case it is said: 

"1\_ deputy is 011e ,vho by appointment exercises a11 office in 
another's right, having no interest therein, a11d doing all things 
in his pril1cipal's 11an1e, for "'hose n1isconduct the principal is 
answerable." Halle,- v. Leonarcl, 223 J\Io. 286, 122 S. W. 706, 
708. 

rl'he question propounded in your letter has heretofore had 
tho consideratio11 of this department in con11ection ,vith the 
office of underslloriff. 1'he appoint1nont of a11 undersheriff is 
provided for by sec. 722, and b:y said section he is 1nade a gen
eral deputy. It see1ns, as here, that the undersheriff in question 
had declared his intention to beco1ne a citi.z:en of the United 
States but had not been fully naturalized. His right to hold his 
office ,vas questioned, and in an exhaustive opinio11 ,vhich ·you 
will find in Vol. II, Op. Atty. Gen., p. 658, my predecessor came 
to the conclusion that an undcrsheriff n1ay legally serve as such 
officer, although he is not a full citizen of the United States, or 
of the slate of \"\Tisconsin. I kno,v of 110 decision of this de
part.Inent or of the supren10 col1rt of this state ,vhich i11 a11y ,vay 
alters 'or n1odifies this i·l1ling. In harmony therc"'ith, I 1nust 
hold that there can be no question about the validity of the ap
pointment of Ad. Laveque as a deputy of the state treasury 
agent, on the ground that he is not a full citir.en of the United 
States. 
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Fish a.ncl Gauie-JJ,ubl,ic Ofticc1·s-Conscrvat.ion couunission 
has no po"'cr to issue an order requiring all resident clannners 
to take out licenses. 

Fcbl'uary 22, 1918. 
S't'ATE CoNSERVA'rroN Co71r::,u,:,sroN. 

In your letter of F,cbruary lG you ask to be advised if your 
conunission has authority under sec. 29.21, Stats., io issue an or
der co1npclling the resident clannners in the state of \Visconsin 
to secure clanuning licenses. )~on state that the clan1n1ing in
dustry in the state of \\7isconsin is of great i1nportancc; that the 
p1·or!cccls fron1 the sale of shells runs into 1nany tho1u,ancls of 
dollars; that sec. 29.38 provideH for the payn1ent of a nonresident 
clanuning license fee of fifty dollars; that fron1 investigation you 
find that approxi1uately four or five hundred persons are clan1-
1ning in the inland ,vaters of \"\Tisconsin every year; that the 
8tate has absolutely no control over the situation, and that the 
clanuncrs as a rule clain1 that they are residents of the state; 
that ,vithout a license it is practic1:1lly in1possible for this de
partinent to systen1at~cally handle the situation; that it is your 
idea to issue an order that all persons clannning in the state and 
"'ho have resided in the state for a period of one year 1nust 
purchase a clanuning license and charge a no1ninal fee, say of one 
or t,vo dollars, antl also that such clan11ners n1ust send in regu
lar reports of their catch of cla1ns, state to ·"'ho1n they seJl, and 
the prices received; that in this 1na1111er every person "'ho cla1ns 
"'ould necessarily have in his possession either a resident or no1i
rcsident license, and "'oulcl place your departinent in a position 
"'here it "'ould have absolute supervision of the clanuning in
dustry. 

Sec. 29.21, in subd. (1), provides, in pal't: 

"The state conscrva tion con1111is8io11 shall have po"'cr to issue 
orders dctcr1nining in "'hat 1nanncr, in "'hat nu1nbers, in ,vhat 
places and at ,vhat t.i1ncs the taking, catching, or killing of "'ild 
anima1s shall be inconsistent ,vith the pl·oper protection, propa
gatio11 and conservation of fish, bircls or 1ncnnn1als protected by 
la,v in this state, and the perpetuation o_f "'ild life." 

The tcrn1 ",vild anin1al," as used in this st.atutc1 is defined in -
sec. 29.01 as follows: 

u (1) * * ~~ '\,7ild ani1nal' _1neaus any 1nan1111al, bird, fish 
or other creature of a ,vild nature endo"'ccl "'ith sensat.ion and 
the po,ver of voluntary 1notion." 
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\Vhile I believe that these provisions arc broad enough to' in
clude chuus, I do not believe that these arc broad enough to give 
the co1n1nission the plnve1· (1escribcd in your inquiry. 'l'he con1-
1nission is there a11thorized to issue order8 

'' deter111ining in ,vhat 1na1111er, in ,vhat nu1nber, in ,vhat places, 
and at ,vhat tiiuc the taking, catching or killing of ,vild ani1uals 
shall be inconsistent 1Yith,'' etc. 

'l'-l1c legislature has been very careful to en1unerate h.cre as to 
,vhat n1ay be covered in the orders issued by the connnission. 
'l'he po,Yer to regulate the taking, catching and killing of wild 
ani1nals is lin1ited under this statute. The regulation can only 
be 1nade as here specified. 

J{cquiring a perRon to take out a license could not be said to be 
a deter1nination of the 1nanner in ,vhi.ch clalns could be taken, 
~aught or killed. Neither ,vonld it be a deter1niiiatio11 of the 
11u1nhcr, the places or ti1ne of taking the sa1ne. lt see1ns to 1110 

that the po,ver asked for is not expressly given nor is it im
plied fron1 the language used. The po,vcr to 111ake an order re
quiring licenses for all resident clanuners is one that i11ust be 
given hy unequivocal language. 

I believe the legislature intended to give the con11nissio11 po,ver 
to require licenses only in such cases as are specifically provided 
for in the statute. I an1 confirined i11 n1y conclusion by the fact 
that 110 order of the connnission can be granted unless the pro
cedural steps described in subcls. (2) and (3) of said sec. 29.21 
arc strictly· follo"red. '.I1hc initial steps required to be taken by 
ten or 1noru persons of any to"'1u:,hip, or t\\'enty-five ·or 1norc per
sons of any counly, by filing a petition ,vith the co1n111ission 
rsignecl ,vith their 11a1nes and addresses, requesting the granting 
of protection or additional protection ,vithin such county, is in 
every case li1nited to one count;v, and each order could cover no 
1nore territory than is con1prised in one county. In order to cover 
the ,vhole state it ,vonld be necessary to have a petitio11 signed 
by the required nu1nber of citizens in each county and a separate 
order \yould have to be 1nadc for each county under each separate 
petition. 

In the practiC'al ,vorking of this statute, if interpreted as 
broad enough to give the conunission po,ver to require a license, 
it ,vould be possible to require licenses in certain counties, ,vhile 
in other countie1s it ,vonlcl not be necessary. No such condition 

S~A. G. 
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of things ,vas conte1nplatccl by our la,v1nakcrs, il1 1ny opn11on. 
Under no other provisions of our statutes except ihc one above 
quoted could the po"'er to issue licenses be argued to be given. 

You are therefore advise<l that it is 111y opinion that the con1-
n1issiou has no po,vcr to issue a11 order requiring licenses to be 
secured by resident cla1n1ners in thiS s\a te. 

Bnnks nnd Bank,:ng-Connty Dcposito,·y-Public Officers
The fact that the president of a bank is poor conunissioner and 
acting pl1blic acl1ninistrator docs 11ot disqualify the ba11k fro1n 
beco1ning a county depository. 

February 22, 1918. 
0. C. l\IunrrIY, 

District AttorHe.1J, 
Friendship, ,,7isconsin. 

In your con1n1unication of February 18 you slate that the 
county board of your county last Noven1bcr, appointed the 
Ji'riendsbip State Bank, the Adams State Bank, and the Grand 
1\farsh State Bank as county depositories for your county, over 
your objecLion to the Friendship State Bank; that your objec
tion is based upon the ground that the president holds t,vo offices 
--one as poor conunissioner ,vith authority to expend large su1ns 
of county 1noney and to 1nake large purchases for said county 
and that he is also the acting public adn1inistrator for said 
county, ,vhere.fore you conclude that as he has a11thority to pur
chase articles ,vith county 1noncy and to contract debts for said 
county, such acts arc sufficient to disqualify the Friendship 
Bank fro1n being a depository of the county rnoney. You desire 
n1y opi11io11 as to ,vhether you are correct in your conclusion. 

Sec. 692, ,vhich prohibits county officers fron1 being interested 
in contracts for the p11rchase of articles required by the county, 
is not violated, and docs not apply to a county depositor3'. 

Sec. 4549, covering 111alfeasance in office, is not applicable for 
it contains· the follo,ving proviso: 

"* * * But the provisions of this section shall not apply 
to the designation of public depositories for public funds. 

* * *'" 
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I see no objection, therefore, to designating the Friendship 
State Bank as a county depository in your county. No statute 
is being violatecl ancl the fact that the legislature has expressly 
excn1pted county depositories fron1 the provisions of the n1alfea
sa11cc statute sho-,vs conclusively that it ,yas not the intention to 
n1ake it unla,vful for a county officer to be interested in the bank 
,vhich is n1ade the depository. 

You also inquire ,vhethcr all bonds running to the county 
should be delivered to the district attorney of the county to be 
approved of as to their legal effect before said bonds are approved 
by the various conunittces appointed for that plll'pose. 

Sec. 702 provides for the approval of bonds of the county and 
a sufficiency of the sureties thereto by a co1nn1ittec consisting of 
the chair1nan of the county board of supervisors and 11ot less 
than t,vo additional 1nc1nbers of the board, ,vho are to repol't 
their action upon all bonds, in writing, to the board. I find no 
provision of the statute which provides that the approval of the 
district attorney is required before a bond becomes effective. It 
is the duty of the district attorney to give advice to the county 
board and all other county officers of his county, ,vhen requested, 
in n1atters in "'hich the county or·state is interested, or anything 
that relates to the discharge of official duties of such board or 
officers. 

If the county board or a committee of the county board should 
request your approval of a bond or your opinion on. the legality 
thereof, it "'ould be your duty to give such opinion. But ,vhere 
no such request is 1nade and the co1nmittee or the col1nty board 
approves the bon<l, or any other officer does an act which it is 
his duty to do, ,vithout requesting your opinion, this does 11ot 
vitiate the official act of such co1nmittee·, board or officer. 

,, 
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Public Officcrs-Leyislaf.ure-No con1pcnsation other tha11 
1nileage can he paid for services at extra sessions of the legisla
ture; this applies to 1ne1nhers electccl since final adjourn1nent of 
the regular session. 

FebrnaTy 22, 1918. 

C. E. SHAFFEN, 

Chief Cle,·k, 
Assembly Chamber. 

Under elate of ]i~cbruary 20, 1918, you say: 

"\\Till you kindly give 1ne your opinion as to ,vhcthcr or not 
a 1nc1nber .of the legislature, elected to fill a vaca:ncy since the 
a<ljour11n1cnt of the last regular session, is entitled to receive 
any co1npcnsatio11 for services (except 1nileagc) as a n1c1nher?" 

rrhe follo"'ing constitutional and statutory provisions 11111st be 
considered in ans\\'cring your question: 

"Compensation of members. Section 21. [As: an1ended No
ven1ber, 1881.J Each n1e1nber of the legislature shall receive for 
}1is services for and during a regular sessio11 the su1n of five 
hundred dollars, and ten cents for every n1ilc he shall tra,Tel in 
going to and 1'cturni11g fro1n the place of 1neeting o-f the legisla
ture on the 111ost usual route. Jn ease of an extra seHsion of the 
legislature, 110 additional con1pen~atio11 shall be allo,ved to any 

·1nen1ber thereof, either directly or indirectly, except for 1nilcage, 
to he co1nputed at the sa1ne rate as for a regular session. No 
statiouery, ne,vspapcrH, postage or other perquisites, except the 
salary and nrileage above provided, shall be received fron1 the 
state by any n1e1nber of the legislature for his services or in any 
other 111anner aH such 1ne1i1bcr.'' Sec. 21, art. l'i7, Const. 

"There is appropriated fro1n tlre' general fund to the legisla
ture, annually, * ,;:, * such sn111 as n1ay be necessary to 
earrv out its functions: ()f this there is allotted: 

"(1) 1'h:;:}.IIlEHS. (10111pcnsation and 1ni1cage to each 1nen1bcr 
of the legislature, as prescribed hy section 21 of article T\T of 
the constitution, payable at the beginning 0£ the regular ses
sion.'' Sec. 20.01, Stats. 

"'flhe presiding officer of each house, innncdiately after the 
co111111ei1cc1nent of each regular or extra session of the legislature, 
shall certify to the secretary of state the names of all qualified 
1nen1 hers of the hou~c over -.,yhich he presides. * * *." ·sec. 
13.04. 

I believe that the provisions of the constitution and the stat
utes above quoted present three insuperable ohstaeles to the pay-
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n1ent of salaries to the 1nen1bers of the legislature for services 
rendered at a Hpecial scsHion; and this applies equally to the 
1ne1nbcrs ,vho serve <luring the regular sc8sion and to those ,vho 
,Yerc elected since the final adjournn1ent of that session. 

F,irst: '1'11c conipcnsa1.ion, aside fron1 1nileagc, provided by 
the constitution is for services rendered '' during a regular ses
sion." The present is a "Rpecial session" ( sec. 11, art. IV). 
Or an "extra session" (sec. 21, art. I\') convenea IJy the gov
ernor on an extraordinary ocC'asion (art. ··v, sec. 4, Const.) Such 
a specific provision as is found in said 8ec. 21 as to the serv
ices ,Yhich arc to be con1pensaicd 1 by legal in1i)lication dc11ies 
pay1ncnt. for other or additional services. The possibility of be
ing called upon to pcrfor1n extra services is one of the burdens 
assu1ned in accepting 111e111bcrship in the legislature. 

Second: But the fra1ners of the conHtitntion did not leave 
the 1natter of C'o1npe11sation to he disposed of by i1nplicatio11 or 
legal inference. Pay for services nt an extra session is liinited 
to 1nileage. }jvery other conrpcnsation is forbidden. · 

'' In case of an extra session o:£ the legi~lature no additional 
conYpC'nsa1ion shall be ·allo,ved any n1en1bcr thereof either di~ 
rectly or indirectly except ·for mileage.'' 

This lang'uage is in n1y opinion not open to constructio11 and 
its 1ncaning is free fro1n doubt. 

'1'1'11"rcl: No appropriation to pay for services ,vhicl1 arc 11ec
cssitatecl by an extra session has been 1nadc by statute if~ indeed, 
such a provision "rcre constitutionally possible. Said sec. 20.01 
provides for '' co1npensation * * * payable·at the begi11ning 
of the regular session." This plainly recogni...:es that the co1n
pcn8ation for services at extra sessions js prohibited. l\Ioney can 
he dra,vn fro1n the state treasury only pursuant to an appropria
tion 1nadc by la,v. In this connection it is hardly necessary to 
aclcl to the n1any recent ren1inders that the legislature is confined 
strictly to 1natters covered by the call for the extra session 
(art. IV, sec. 11, Const.) 

In addition to all this ,ve have the Practice ,vhich has al,vays 
obtained. Up~n inquiry at the office of the secretary of state 
] an1 infor1ned that there is no record of riny pay1ncnt for 
services re11derecl at an extra session of the legislature. 'I'he 
special session o:£ 1912 "ras attended by t,vo senators ,vho took 
(lffice after the final ftcljourn1nQnt of the :preceding regular ses~ 
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8ion. These newly elected senators received no compensation
other than mileage. The salary, you will observe, is for services:
during the r^ar session. The settled rule is that no salary
or compensation other than mileage is received or payable, unless
services were rendered during some part of a regular session.
Full salaries have been paid for services during a part of such
a session, and this department has held that payment to be con
stitutional, and that the salary is not apportionable. Vol. I, Op.
Atty. Gen., p. 532; Vol. VI, Op. Atty. Gen., p. 75. But t4t is
a matter quite separate and distinct from salaries for services
at extra sessions.

While it is aside from the strictly constitutional question pre
sented, still it may not be amiss to remark that &om a practical
viewpoint the constitution works no injustice to new members
as compared with the other members. The latter, who served
more than one-half year in the regular session of 1917, feel,
I have no doubt, that they fully earned their five hundred dol
lars for salary then, and that during this extra session they
too are serving ̂ thout money compensation.. Most men who
serve in the legislature do so at a financial sacrifice} and the ex
tent of that sacrifice is proportionate,to the length and number
of sessions at which they serve.

Municipal Gorporatiom—Words and Phrases—The petition
for the incorporation of an unincorporated village and adjacent
territory lying in two or more towns, as a city, should be pre
sented to the board of the town in which the unincorporated
village is located. .

"Unincorporated village" defined.

February 22, 1918.
Honorable L. C. Whittet,

Private Secretary to the Governor.
I have examined and return herewith the papers in connection

with the incorporation of the city of Hurley. I note that ac
cording to the certificate filed with the secretary of state the pe
tition to have the question of incorporating said city of Hurley,
to be composed of the unincorporated village of Hurley, in the
town 0^ Vaughn, and adjacent territory thereto, situated in the
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said town of Vaughn, and in the town of Carey, was presented
to the town clerk of the town of Vaughn, ̂ d no such petition
appears to have been submitted to the town clerk of the town
of Carey. The first question that suggests itself to me is whether
there should not have been such a petition presented to the town
clerks of both towns containing the territory proposed to be in
corporated.

Sec. 925—1, Stats., provides;

"Any district containing a population of fifteen hundred or
over, and not heretofore incorporated as a city may become in
corporated under this chapter in the manner hereinafter speci
fied."

Then it will be noted that the territory to become incorporated
need not, so far as the provisions of this section are concerned,
include a village eiHier incorporated or unincorporated, and
there is no limitation that it must be all situated within any one
town. ^ "
'Sec. 925—8, Stats., provides:

"One hundred or more electors and taxpayers of any village,
incorporated or unincorporated, may apply by petition to the
trustees of such village or to the proper town board to have the
question of incorporating said village, or the same and adjacent
territory, containing together a population of not less than fif
teen hundred, as a city, submitted to a vote of the electors of
the territory described in said petition; provided, that in case it
is proposed to include territory adjacent to such village the eon-
sent in writing of a majority of the electors residing therein,
and the owners of at least one-third of the taxable property in
such territory according to the last assessment roll, shall be
presented with said petition."

The question then presents itself as to what is the proper
town board, in a case such as this, where the territory proposed
to be incorporated lies in two towns, and part of such territory
consists of an unincorporated village lying in one of said towns.
The succeeding sections provide the necessary machinery for car
rying out the scheme of incorporation and all seem to coiitem-,
plate action by but a single municipality, through its board.
Said board may adopt a resolution for the submission of the
question of such incorporation to the vote of the dectors resid
ing within the Umits of the proposed city, and such resolution

determine thq number ?ind bound^iries of the wards m
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which the city shall be divided, fix the time of voting on such
proposition, and provide for the taking of the census, unless
it .is proposed to have the city classified according to the last
census taken under the laws of the United States or of this

state. Notice of such election has to be given by publication in
some newspaper published in the village, if there be one, and
otherwise in some newspaper designated in the resolution. The
election is to be conducted under the same rules and in the

same manner as elections for village trustees, and the result can

vassed by the inspectors is to be returned to the clerk of the
village, if it be incorporated, and otherwise to the clerk of the
town. No provision is made for joint action by the boards of
two or more towns, nor by the board of a town and the board
of a village where such village is incorporated.

I do not believe that the tern "village" is defined in our
statutes. Sec. 819, however, provides that the toivn board shall

have power, among other things:

"(6) To designate and cause to be recorded by the town
clerk the boundaries of any unincorporated village, located
within the town;
" (7) To appoint, upon the petition of ten or more resident

freeholders of any such village one or more fire wardens and,
when the public good requires it, not exceeding three police
men, one si^erihtendent of police and a night watchman for
service in the.village."

By sec. 819/, ,the town board is required, upon the presenta
tion to it of a proper petition, to direct the construction of side
walks in such incorporated villages.
It thus appears that the only unincorporated villages that

are recognized as such by the provisions of the statutes, are
•those, the boundaries of which have been designated by the town
board of'the town in which such village is located; that the
town board is the proper legislative body of such unincoi'porated
village and that necessarily such an unincorporated village must
all be located within the boundaries of the one town. If we so

construe the term "village" as used in sec. 925—8, it brings the
whole scheme for incorporation into harmony. If it is proposed
to incorporate as a city an unincorporated village together with,
adjacent territory, the petition is presented to the village board
^one, and if it be proposed to incorporate as a city an unin-

lil
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corporated village together ,vilh a(lj/lcent territory then ,vhether 
surh :.uljaeent tcrritorr he in lhe sn1ne to,vn as the unincorp<'
rated village, or in nn adjacent. to\\·11 1 t.he petition i.':i presci1ied to 
the to,vn board of the to,vn in ,vhieh the unincorporated village 
is located. only. 'l'hat board takes the necessary steps to secure 
the incorporation of such territory as a city, if a favorable vot.e 
results at the ensuing election. 

I a1n therefore co1u;trained to hold that in that respect the 
proceedings had in this case ,vere proper. 

Agric11llnrc-Live stock sanitary hoard hc1s po,ver to issue 
order in question, to prevent the spread of rabies. 

February 23, 1918. 
Dn. 0. H. Er,1AsoN, 

State 17 et cri11ar-ian. 
You inquire ,vhether there is authority under the state stat

lltes for the issuing of the follo,ving proclan1ation and order by 
the \"\7isconsin deparl.n1ent of agriculture, to ,vit: 

li\V1scoNSIN .l)J.:PAHT;\lENT OF ...1\oRICULTURE PROCf,A11A'l'ION. 

"VVHEH.EAS, inforn1ation sho,vs that Rabies, a co1nn1unicablc 
di:,;case, con1n1on to n1a11 and anin1als, is kno,vn to exist in var
ious sections of ronntics in this state, and ",,r 1:-IEH.EAS, the dog is the chief 1nediu111 of carrying a11d dis-
trihnting this cliscaSe, and _ 

"'\T11EREAS, this disease is causing death to hu1nan beings and 
heavy losses of live stock ,vi thin the cl<:~scTihed area: 

11 Bv: l'l' 'l'HEHEFOHE Onn.EHED, according to authority vested in 
the (Jon1111ission of Agriculture, under ch. 548, 1917, 

"T 1 Con1111issioner of Agriculture, do de-
clare that all clogs ,vithin the quarantined area shall be confined 
at leash or enclosure and shall not he per1nitted upon any high
,vay, street or other public place unless such clog or dogs are 
1n1tzzlcd ancl on leash. 

"Durjng the period of this quarantine, no dog shall be ac
cepted for tran~portation by any conunon carrier and shall in 
no ,vay be transferred fro1n one pre1nises to :-inother, ,vithin the 
quarantined territory. (Except ,vhcn a fan1ily is 1noving fro1n 
one far111 to another ,vithin the quarantined area, and then only 
011 ,vrittcn per1nit of the state veterinarian.) 

'' City and village councils and to,vn boards, ,vi thin the quar-
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antiued area arc hereby asked to coOpcrate and instruct their 
officers, police consta bles1 and if necessary deputize others to 
assist in enforcing this order. 

"It is the duty of every citizen to assist officers in the enforcc
n1cnt of this order. Lives have been lost, thousands of dollars 
,vorth of live stock have been lost as a consequence and a 11u1n
ber of people have been bitten and have had to submit to pre
ventative treatn1ent, causing loss of thne, 1noney and a1so suffer
ing. 

'' QuAnAN'l'INED AREA. 

"Counties of :i\Iil,vaukee, Racine, J(cnosha 1 Ozaukee, "\Vau
kesha, Jefferson, "\Val,vorth, Rock and Dane. 

''"\\Tc call upon the people for their coOperation h1 exter1ni
nating this disease. 

'' DURATION 01•' Q1JARANTINE. 

"'l1his order shall take effect upon publication a11d contin11c 
until revoked.'' 

Under sec. 1492ab th.ere is created in the depart1nent of agri
culture a state live stock sanitary board, to consist of five 1nen1-
bers. Concerning their po,ver and duties, ,ve find the follovv'
ing; in s11bsec. 5 : 

"It shall be the duty of the state live stock sanitary board to 
protect the health of do1nestic ani1nals of the state; to detcr1nine 
and c1nploy the 1nost efficient and practical 1ncans for tho pre~ 
vent.ion, suppression, control or eradication of dangerous, con
tagious or infectious diseases an1ong clo1nestic a11in1als 1 and for 
these purvoses it is hereby authorized to establish, 111aintain, en
force and regulate such quarantine and other 1neasures relating 
to the 1nove1nent and· care of anin1als and their products, the 
disinfection of suspected localities an<l. articles, and the dis
position of ani1nals, as it may dee1n- necessary, and to adopt 
fro1n ti1nc to tin1e all such regulations as n1ay be necessary and 
proper for carrying 011t the duties in1poscd upon said depart-
1ncnt by la,Y; provided, ho,Yever, in the case of solely contagious 
diseases only suspected or diseased anin1als shall be quara11-
tined. * * *." 

Subscc. 5r, as enacted by ch. 548, la,vs of lDl 7, provides as 
follows: 

'' Ai1y person, firn1, or corporation, ,vho shall kno,vingly bring 
into thiS state, or transport or remove from one part of the state 
to another, or receive in charge, or exhibit at any fair, any 
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ani1nal afflicted ,vith or that has been exposed to any contagious 
or infectious disease, except as authorized by the rules, regula
tions, or orders of the departn1cnt of agriculture, conunissioner 
of agriculture, or state live stock sanitary board; or ,vho, kno,v
ing or having reason to suspect that there is any such ani1nal upon 
his pre1nises or upon any pre1nises of \\'hich he has control, shall 
fail to report such fact as required by la,v, or ,vho shall at
tcn1pt to conceal the existence of such disease upon such pren1-
ises, or ,vho shall per1nit such anin1al to run at large or co1ne 
i11 contact ,vith other ani1nals susceptible to such disease; or ,vho 
shall violate any provision of this sectio11 or any rule, regula
tio11 or order issued pursuant thereto by the dcpartrnent of agri
culture, co1nn1issioner of agriculture, or state live stock sanitary 
board, shall be liable to any person injured thereby for the dam
ages by hi1n sustained, and shall be punished by a fine of not 
less than t,venty dollars 11or 1nore than t,vo hundred dollars, or 
b~r ilnprisonn1ent. in the county jail not less than thirty days 
nor 1nore than one year, or by both such fine and i1nprh;on1nont, 
a11d the crhninal Ilenalty herein prescribed shall be eu1nulative 
for each anin1al involved in such violation." 

'"l1hc tcr1n "contagious and infectious diseases" includes ra
bies, under subsec. 5nt, and by subsec. 5h ani1na]s i11 transit in 
this state arc 1naclc subject to all tl~c provisions of la,v relating to 
contagious and infectious_ diseases of ani1nals, and tho rules, 
regulations and orders of the state live stock sanitary board is
sued pursuant to la"'· Under these provisions of our statute I 
a1n purs-_uadccl that the state live stock sanitary board has the 
po,ver to issue the procla1nation and order above quoted. 

'J'he language of the statute is broad and sufficiently explicit 
to clearly jndicatc that tho order n1ade in the above pror-lan1a
tio11 is thereby authoriied. And it seems to me, under the facts 
stated in the proclamation, no court ,vould set thcn1 aside as un
reasonable, in vie,v of the seriousness of the co1nmunicable dis. 
ease knO,vn as rabies. 
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]Jridges ancl H,igh1oa.ys-Counf.ies-A county is liable only 
,vherc the iujur;v con1plaincd of occurred on a high,yay 111ain
taincd at county expense. 

February 25, 1918. 
"\VILLIAJ\I Coo1c, 

Di-strict Attorney, 
Green Bay, ,\risconsin. 

You state that. an action ,vas begun a.gainst Bro,Yn county to 
recover cla1nages resulting fro111 an injury due to a defect in a 
public higlnvay, and you sulnnit for n1y opinion this question: 

Is the county liable 11nder sec. 1339 for tla1nages- resulting 
fro111 defects in a high,vay ,vhich has been included in the sys
te1n of prospective county high,va~'s under ch. 487, la,vs of 
1907, or ch. 552, laws of 1907 (both repealed by ch. 337, laws 
of 1911), and which highway became part of the county system 
of prospective state higlnvays under sec. 1317nt-3, subsec. 1, 
said high,vay not being in1provecl or adopt.eel as a state hizh
,vay 9 

YOu express the opinion that the county is not liable 11pon 
the facts stated, and in that opinion I concur. The ans,ve1· to 
your question turns upon the liability of the county to keep this 
high,vay in repair at the tin1e the accident occurred. If the 
county ,vas then liable to 111aintain this high,vay, it is liable for· 
injuries resulting fron1 actionable defects therein. 

Sec. 1339, Stats., first provides for the recovery of dan1ages 
fron1 to,V11s, cities and villages resulting fro111 defects iri. high
,vars therein, and further provides: 

"* * * If such <lan1ages shall happen by reason of the 
insufficiency or ,vant of repairs of a bridge, sluice,vay or roacl 
,vhich any county shall have adopted as a county road and is 
by la"r bound to keep in repair, such county shall he liable 
therefor and the clailn for cla1nages shall be agninst the 
county • * " 

Ch. 487 provided for a per1nane11t higlnvay syste1n under 
county supervision. Sec. 1311~10, being part of said chapter, 
directed the county board "to designate a syste1n of prospective 
county higlnvays." But the designation of a high,vay as ·part 
of Such a SJ'Ste111 did not constitute an adoption of the saine as 
a county higlnvay ?r 111ake the county liable for its n1aintenance. 
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lJnder the act of 1907 a high,vay could be adopted as a county 
high,vay only ,vhen it had been i1np1·oyed as provided in secs. 
911-1 and 911-2, and those sections provided for the pcr-
111anent i1npr0Ycn1cnt of high,vays ,vith graYel, crushed rock or 
other road n1aterial to·a specified depth and ,ritlth. Sec. 1311-
20, 8ta ts. 1898 ( ch. 487, Laws 1907). 

"\Vhen a road has .been adopted as a county higll\vay the 
to,vn chairn1a11 in ,rhich suC'h road shall be :-;ituated shall under 
the general direction of the county high,vay connnissioner n1ako 
the necessary repairs thereon, and all expenses thus incurred 
shall be paid by the county frou1 tho county high,vay repair 
fund." Sec. 1311-24, Stats. 1898 (ch. 487, Laws 1907) . 

.1\.ccordiug to the state1nent of facts ahoYe giYen this high,vay 
,vas not so i1nproved a~H.1 therefore ,vas not and could not he 
adopted as a county road. As before stated, the higlnvay acts 
of 1907 ,vero repealed and tho la,vs upon this subject revised 
in 1911. These statutes are sccs. 1317m-1 to 1317m-lo and 
have been an1endccl at each session of the legislature, but not 
so as to ch·ange their effect \l})on the question 1111dcr considera

tion. 
Sec. 1317m-3, snbscc. 1 ( created by ch. 337, laws of 1911) 

provides: 

"The systen1s of prospective county high,vayH ,vhich have been 
r-;electecl by the various county boards pursuant to section 1311-
10 [ch. 487, laws of 19071, or section 13Jlp [eh. 552, laws of 
1907] of the statutes shaJI he known as the county systems of 
prospective state high,vays. * *' * 

"* * * 1' 3. rrhc county board n1ay adopt any part of the prospec
tive systc1n together ,vith all bridges and culverts thereon as a 
state highway; provided (1) that such part has heretofore heen 
in1provecl ,vith stone ·or gravel, (2) that it is in good repair; 
and (3) that :ill bridges and cu1Yerts on such part are ,ve11 con
struct.eel and in good repair.'' Sec. 1317111-3, Stats. 

'l'he only other 1nethocl by ,vhich high,vays on that systen1 n1ay 
becon1e state high,Yays is hy being i1nproved under the State Aid 
Hig]nvay Act. Only those ,vhich are i1nproved thereunder or 
have been adopted according to tl_1e subsection just quoted are 
state high,vays. Subsec. 8, sec. 1317nt-7. 

'.l'he counties are obligated to keep state hig}r\vays only in 
repair, except the parts thereof lying ,vithin incorporated vil
Jnges. Subsee. 9, see. 1317m-7. 

,, 
' 
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Taxat·ion-Boxi-ng Exhibilions-'l1ho state receives 5% of 
gross receipts at all boxing cxhibitio11s; gross receipts inclucle 
"'ar tax. 

,,rALTER H. J-,JGINGER, Chairman, 
Slate .1lthlctic Conitnission. 

February 26, 1918. 

In your co1nn1unication of February 23 you state that the 
Cream City Athletic Club held a boxi1ig show in Milwaukee 
on February 18; that the pTiccs of acl1nission "'ere one dollar, 
one dollar and fifty cents and t"'O dollars, including the "'ar tax; 
that the club in n1aking its report on sale of tickets and 
rc1nittancc for the state tax to the con1n1issio11 first deducted 
the ,Yar tax fron1 the gross receipts for the face value of the 
tickets. You state that you have advised l\Ir. Tho1nas Andre,vs, 
secretary of the club, that you ,vere of the opinion that the 
conunission ,vas entitled to the state tax for the face value of the 
ad1nission tickets; that the report of your inspectors, of ,vhich 
you enclose a copy, is co1nputcd on the basis of the face value 
of the price printed on the tickets, as required by yom rules. 
You inquire ,vhether you are correct in the positio11 ,vhich you 
have taken. 

The provision of the statute ,vhich is controlling i11 this mat
ter is found in snbsec. 3, sec. 1636~241, Stats. It provides: 

'' Every club, corporation or association ,vhich 1nay hold or 
exercise any of the privileges conferred by this section shall, 
,vithin t,venty-four ho11rs after the deter1nination of every con
test, furnish to the said co1nn1issio11 a "'ritten report, duly veri
fied by 011e of its officers, sho,ving the 11un1bcr of tickets sold 
for such contest, and the an1ount of gross proceeds thereof, and 
such other n1atters as the con1n1ission may prescribe; and shall 
also ,vithin said tin1e1 pay to the said con11nission a tax of five 
per cent of its total gross receipts from the sale of tickets of 
acbnission to such boxing or sparring 1natch or exhibition.'' 

'rhe gross receipts can only be, in this case, the price received 
for the tickets and includes the war tax. 

'' Gross receipts'' is defined by Anderson's La,v Dictionary: 

'' All receipts due, undi1ninished by expenses or other de
ductions.'' 

'l'he rules and regulations ,vhich you have adopted and of 
which yon have furnished me a copy clearly provide that the 
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tickets shall have the price and date of show printed plainly 
thel'eon, and that the clubs are prohibited to sell any ticket for 
any price ot.her than the price printed thereon or to change the 
prices of tickets at any time after tickets for the exhibition have 
been placed on sale or to sell any tickets at any ti1ne during the 
exhibition at less price than tickets for the sarne seats ,vcre sold 
or offered for the exhibition. You al'o advised, t11crc£ore, thut 
the position that you have take11 is the correct one. 

Constif.ut-ional Laiv-Bonds-Ta.xat-ion-------\\7 ar bonds under 
sec. 7, art. \/III, ·\Vis. Const., should have the tax provision as 
in sec. G, art. \'III. Au inco1ne tax not a proper basis for such 
bonds. 

An inco111e surtax cannot be levied 011 a fe,v to 1neet a ·v,ra1· 
bond issue. 

HoNonAnL:ri: E. L. PHrLIPP, 

Governo1•. 

February 27, 1918. 

Upon your request I have examined Bill No. 12, S., providing 
for the borro,ving 0£ rnoney and issuing bonds therefor for the 
pl1rposes specified in sec. 7, art. \TIII, Const.., and hcre,vith sub
rnit rny opinion as to ,vhethcr it is a legal and constitutional act. 

I an1 satisfied that the state has authority under sec. 7, art. 
\TJJI of our constitution to borro"' n1oney £or the purposes speci
fied in this act, and to· that extent the bill would be constitu
tional. This disposes of secs. 1 and 2 of the proposed bill. 

Sec. 3 of the bill, ho"'evcr, presents a very novel situation, 
and, to say the least, enters a field 0£ speculation untraveled in 
the past, aird thus calling for closer scrutiny and the applicatio11 
0£ fundarnental priuciplcs,_pcrhaps, to guide us in its study. 

Probabl,- no bond issue was ever before attempted to be based 
upon an incon1e tax provision for its repayn1ent such as is out
lined in this proposed bill. This fact challenges one's attention 
at the outset. By the provisions of this bill the entire burden 
is attempted to be placed upon that part of our people solely 
,vho have taxable incon1cs, under ch. 48a. 0£ our statutes, in ex
cess of fifteen thousand dollars. The taxation policy of our state, 
as shown by the whole body of our tax laws, is to place the bur-
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dens of taxation on both tangible property and inco111e. Never 
before has it been attc1nptcd to pl:.iee the burden of any particu
lar pl'ojcct or financial sche1ne ,vholly upon ineo1nes; ,vhilc this 
proposed bill goes even £art.her than that, and places the ,vholc 
burden of this proposed ,var fund upon a very s1nall nu1)1ber of 
those paying inco1ne taxe8 under our incon1e tax la"'S. 

,Vhile it 111ay he sai<l that a gradnatecl and progressive incon1c 
tax lfnv 111ay not be said to violate the rule of unifor1nity re
quired under sec. 1, art. \TIJl, it rerlai11ly is going a long ,vay to 
say that an inco1ne tax la,v such as the one proposed, ,vhich 
places the "'hole burden upon only a fe,v of those taxable under 
the inco1nc tax systc1n of the state, is a valid cnactn1ent. rrhis 
proposed bill is designed to heco1ne a part of and be engraftcd 
npoi1 the incon1c tax la-,vs of this state under ch. ,48u of our stat
utes1 and for the purposes of the thong'}1t ,ve are consi(lering 
no,v, it 1nay be discussed as though our original inco1no tax la"'s 
had contained this additional feature and had aticn1pted to place 
the entire burden of the revenues necessary to defray the entire 
expenses of certain projects upon this sa1ne fc,v of the ,vhole in
co1ne ta:X. paying hotly, t_hat is1 requiring those fe,v ,vho have in
co1nes 'bringing the1n "'ithin the tern1s of this proposed act to 
bear the entire burden of such financial project. In other 
"'ords, the burden of this ,var fund, under this bill, ,vill not fall 
upon the taxable property of the state at all, and will not fall 
in any graduated or progressive "'ay, as those tcr1ns arc used in 
sec. 1, art. ,rrrr, upon the "'hole incon1e tax paying body or in
dividuals of the state; bl1t this "'hole burden falls, under this pro
posed bill

1 
upon a fe,v only of those designated under our pres

ent inco1ne tax la"'S to bear the burdens of taxation. }[ale v. 
City of Kc11oslw, 29 Wis. 599, G03-G04. 

'l'hc only feature of present taxing la,vs analogous to this 
feature of the proposed bill is the special assessinent la,vs sus
tained against a special class of people on the ground that that 
class are the only ones specially benefited hy the in1prove111ent 
for ,vhich the specjal ·assessinent is 1nadc. It cannot he said in 
support of this proposed act that these fe,v people ,vho sustain 
tl1is special tax burden receive the sole benefit. The benefit goes 
to all alike·; the burden under this proposed bill falls upon the 
fe,v. In this respect it ,vould scen1 that this proposed bill ,vould 
be said to be in violation of the rule of unifor1nity prescribed b:y 
sec. 1, art. VIII of our constitution, 
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The question also arises ,vith reference to these ,var bonds, 
,vhether it is necessary to 1nake any provision by taxation for the 
payn1ent of the interest anc( the repay1nent of the principal as it 
falls due. 

Sec. 3, art. XI 111akes such provision "'ith regard to all 11111-
nicipalitics ,vithin the slate. 111 Gray's l.,iinitations of Taxing 
l)o"·cr ancl Public Inclebtecl11ess1 sec. 2133, "'e find this language: 

'
1 Con11nbnly it is provided that ,vhcre a state or 111unicipal 

debt is created the n1cans to pay the interest or principal, or 
both, shall be provided by law at the time of the creation of t\ie 
debt. * * * 

"The "'isdon1 of regulations of this sort is apJlarent and they 
are so-con1n1on that it 1nay be stated as a prevailing rule of tho 
state constitutions that provision for the payn1ent of public debts 
1nust be 111ade at the tin1e such debts are created." 

'I1he above section cites the constitutions of a great n1any of the 
states of the Union, and the question is ,vhether there is any
thing in the const'.iLution of this state that requires -the levying 
of a tax to 1ncet the principal and interest on these bonds as they 
fall due. 

Sec. 4, art. \TIII o-f our constitution "'onlcl scen1 to have son1e 
bearing on this question, and reads as follo"'s: 

"Section 4. 'J1he state shall never contract any public debt 
except in the cases and 111anner herein provided.'' 

Then, after sec. 5 con1c secs. G and 7, being the only t"'O sec
tions of the constitution authorizing state debts. 

Sec. 6 provides: 

11
'"' * * JD very such la,v shall provide for levying an an

nual tax sufficient to pay the annual interest of such debt and 
the principal ,vithin five years fro1n the passage of sucl1 la"', 
and shall specially appropriate the proceeds of such taxes to the 
pay1nent of such principal and interest; and such appropriatio11 
shall not he repealed, nor the taxes be postponed or diininishcd, 
until the principal and interest of such debt shall have been 
,vholly paid.'' 

'rhcn follo"'s sec. 7 of said article, "'hich reads as follo,vs: 

'' Section 7: The legislature n1ay also borro,v 1noncy to repel 
invasion, suppress insurrection, or defend the state in tin1e of 
,var; but the 1noney thus raised shall be applied exclusively to 

9~A. G. 
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the object for ,yhich the loan ,vas authorized, or to the rcpayn1ent 
of the debt thereby created.'' 

Ii'urther oi1, in sec. 9 of the san1c article, ,vc find this Janguage: 

'(Scctio11 9. No scrip, certificate, or other evidence of state 
debt whatsoever, shall be issued except for such debts as are 
authorized by the sixth and seventh sections of this article." 

It will readily be seen that secs. 6 and 7, art. VIII, are in 
reality subdivisions .of sec. 4, and said sec. 4 requires _the debt to 
bE) created only in the "1nanner herein provided," but there is 
no n1anner provided in sec. 4. The n1anner is evidently pointed 
out in sec. 6, ,vhich is really a subsection of said sec. 4. The 
cases i11 ,vhich a public debt n1ay be created, referred to in said 
sec. 4, are the cases 1101ninated in secs. 6 and 7, and the language 
of sec. 9 of said article again ties secs. 6 and 7 of said article of 
the constitution together. It "'ould seem clear, therefore, from 
this reasoning that the repay1nent of 1noney borro"'ed under said 
sec. 7, that is, in the case or cases provided· for in said sec. 7, ., 
1nust be provided for in the 1nanner outlined in sec. 6. Othe·:
,visc there ,vould be no n1anncr provided in the constitution for 
crcatii1g a debt authorized by said sec. 7. But sec. 4 requires 
the debt to be created ' 1in the 1nanner herein provided," evi-. 
dently intending thereby to specify the 1nanner outlined in sec. 6. 

By thus reading said s~cs. 4, 6, 7 and 9 together, and 1naking 
or thinking of the three last sections as in reality subdivisions of 
said sec. 4, ,ve have a co1nplete, v;rorkable sche1ne clearly outlinell. 
It can hardly be presumed that the framers of the constitution 
intended to provide for a state debt by the issue of bonds in un
lin1ited amounts ,vithout requiring any provision for their re
payment. Such bonds would hardly commend themselves to the 
investing public, and 1night prove of little or no value in raising 
funds to meet the extraordinary contingencies of a state in time 
of war. In the case of In re Board of Eq1taliza.fion, 24 Colo. 
44·6, the constitution of Colorado is construed i11 a n1anner simi
lar to that suggested here, and on page 450 of the opinion we 
find this language: 

'' It is a fa1niliar principle that, if consistent ,vith rational rules 
of construction, effect must be given to all tho provjsions and all 
tho ,vords of a constitution, and that construction is to be 
avoided ,vhich destroys or nullifies any portion thereof/' 
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On page 451 of the opinion ,ve find this language: 

"'110 1nake efi'cctive the po"'er to co11tract a loa11 it ,vas, of 
course, necessa1·y that son1e provision· should be n1ade for its pay-
1nent; and so, in sect.ion 4 of article 11 there is conf~1Ted upo11 
the general asse1nbly a po,vcr, correlative to the po,ver to con
tract a debt, to levy a tax sufficient to pay the interest and prh1-
cipal thereof, as ·the same fall due.'' 

I a1n satisfied, therefore, that any bonds issued under said 
sec. 7 of our constitution !nust be acco1npanicd by a provisio11 as 
prescribed in said sec. 6, to ,vit, 

"every such la,v shall provide for levying a11 annual tax suffi
cient to pay the annual interest on such debt and the prh1cipal." 

Tims only will the debt be created in the manner required by 
said sec. 4. 

It is obvious that the tax provision made in Bill No. 12, S., 
under consideration, is not a co1nplia11cc ,vith these constitu
tional provisions. 

A further question f~r consideration is ,vhether sec. 3 of the 
proposed bill is within the call for this special session of the legis
lature. The only provision in the call· of the governor· under 
"'hich this proposed bill can co1ne is the first in the call, to ,vit, 

'' 'fo pass an act authorizing the state to borro,v 1no11ey to repel 
invasion, suppress insurrection and defend the state h1 ti1ne of 
war as provided by section 7 of article VIII of the constitution 
of the state of Wisconsin." 

If this proposed bill does not come within the purposes out
lined in the language of the ca11 Rbovc quoted 1 it ,vould, of course, 
invalidate the bill. It will be noted that the call says nothing 
about a tax. If a tax is not Tequired under the constitutional 
provision for the pay1nent of tho pril1cipal and interest on the 
bonds as they fall due, that is, if a bond issue could be made 
under sec. 7, art. \TIII of the constitution, ,yithout any tax pro
vision for their pay1ne11t, then no tax provision or levy ca11 he 
said to be included within the call, and the proposed bill would 
be void because of containing a taxation la,v ·not authorized 11n
der the call. But if the constitutional provision for issuing 
these bonds requires a tax levy to accompany such a bond 
measure, then the only tax provision that would be authorized 
,vonld be one that raised enough, but no more than enough, 
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funds to n1ect the interest and principal on the bonds as they 
fall due; and it cannot be said that the tax provision of the 
proposed bill docs this. It docs not pmport to raise funds suf
ficient, a11d only sufficient, to n1eet the principal and interest 
of the bond issue as they fall due, but it proposes to levy a cer
tain percentage of tax 011 certain incon1es "'hich n1ay raise suffi
cient, and perhaps n1ore, funds than is necessary to n1cet this 
bond issue, or n1ay raise not enough. At 1nost it can be said to 
be ~ n1erc cstin1ate as to the a1nount of funds that ,vill be thu;; 
raised. It cannot be presu1ncd that the esthnatc "'ill he so exact 
as to raise exactly enough, and no n1ore. If it docs not raise 
enough, it ,vould not ans,vcr the calls of the constitutional re
quiren1ents. If it raises too rnuch, it is ,Yithout the ter1ns of the 
call. So that in either case the bill would be void. It would 
be i1npossible by such an inco1ne tax law, or any incoine tax that 
n1ight be levied, to raise 'exactly enough a11d no n1ore. So that 
no inco1nc tax provision "'ould ans,ver the constitutional rc
quirC'1ncnts of a tax to pay the interest and principal as they 
fall due. It is certain, therefore, that' in either case the pro
posed bill would be unconsiitutional. 

Without attempting to enumerate other defects that suggest 
themselves regarding the proposed bill, it is believed that the 
above arc sufficient to ,varrant the conclusion that tl1e bill, if 
enacted, ,vould be unconstitutional and void. 

Ta.xnlion-Gross l1tconzc-Life I11snrct11ce-Intcrcst ,vhcther 
paid in cash or by being charged against the reserve value of a. 
life insurance po}icy is gross inco1ne of the cornpany. 

HONORABLE ~f. J. CLEARY, 

Conin1.iss-ioncr of lnsnrance. 

Fcbl'llary 28, 1918. 

In your favor of February 25 you call my attention to subd. 
(1), sec. 51.32, Stats., and suggest that the Northwestern Mutual 
J;ife Insurance Coffipany, of J\Iilvlatikec, contends. that the ite1n 
of "interest on policy loans" is not a11 itc1n of inco1ne subject 
to taxation u11der said section; that this interest inco1ne iten1 is 
pure.ly a n1attcr of bookke_eping and is not an incon1e subject to 
taxation within the contemplation of the statutes. 
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Under rabd. (1) of said sec. 51.32 the Northwestern Mutual
Life Insurance Company is required to pay

"three per centum of its gross income from all sources for the
year ending December thirty-first, next prior to the said first
day of MaTch exGeq)ting therefrom income from rents of real
estate upon which said company, corporation or association has
paid the taxes assessed thereon, and excepting also premiums
collected on policies of insurance and contracts for annuities."

The only question, therefore, to be considered is whether the
item of intere^ on policy loans should be included in or as a part
of the company's "gross income" under the provisions of "ttiis
law.

Ordinarily; of course, interest items are a part of gross in
come. This que^ion arises, however, because of certain pe
culiarities pertaining to and connected with the business of pol
icy loans as conducted by this and other insurance companies.

After an insurance policy has run for some considerable length
of time and the preiniums thereon have been paid there , is ac
cumulated in the hands, of the company what is known as a re
serve to the credit of the policy, and the practice is—and it is
provided for in the policy—^for -the company to loan or advance
upon request to the assured a certain part of this reserve value
at a rate of interest, five per cent or otherwise, as the case may
be. This advance or loan is secured to the company by the policy
and the assured signs a note or contract evidencing the same.
The nete or contract,^ however, does not require, in specified
terms, that the assured actually pay in cash either the principal
or interest, but goes upon the theory that they may be paid or
not by the assured in cash. If not so paid, they are paid by the
company charging up against the reserve value of the policy the
amount of the interest, and when the interest and principal ac
cumulations equal the cash surrender value of the policy, the
policy is canceled, and the reserve value of the policy offsets the
principal and interest of the so-called note.

Afyparently the company's claiifi is that even when this in
terest is paid in cash by the assured, it is not a part of the gross
income under this statute. I am satisfied that the company's
p.laim in this regard is invalid. Where the interest is paid in
cash, it increases to that extent the assets of the company. It
increases the surplus of the company, and it certainly increases



134/ OpfNipNS Of «hb A^TOBitEy-G^ENi&AL

the gi^oss mdome of the company by the amoxuit of such interest
payment.

I therrfore pass to the consideration of the interest item on
sudh policy loans that is not paid in cash. Here we have a
somewhat different proposition. It is said that here the com
pany receives nothing from the assured, but merely charges np
against the reserve v^ue on the policy of the assiired the amount
of the-.interest, the interest item due to the company canceling
an equal amount of reserve value of the policy due the assured,
and that therefore the company has received no income by tliis
transactibn; that it is in reality only a part payment of its
obligation to the assured, and that the payment of a debt of the
company to the assured cannot work the item into one of gross
income.

The company relies for its contention upon the authority Of
Orleans Parish v. New York Life Insurance Company, 216 U. S.
517/ This was the case of the New York Life Insurance Com-,
pany doing business in the state of New York being taxed in
the state of Louisiana under h tax law taxing credits, and it was
sought to hold the company liable under a tax against crei^ts
because of such policy loans made by that company to the policy
holders in the state of Louisiana, and while certain language
is used in the opinion in that case that might be said to be ap
plicable here the ease in no way involves the identical question,
but rather involves a question of whether the New York Life
Insurance Company was liable under such credit tax in the state
of Louisiana. The ease does not determine whether the item of
interest under such circumstances would be a part of the gross
income of the company, and therefore it does not necessarily
pass on the question here involved^
The company also rdies upon a decision handed down by

Judge Ceiger, of the federal court for the eastern district of
Wisconsin^ on November 7, 1917, in "the case of Northwestern
Mutual Life Insurance Company v. Henry Fink, Collector, etc.
This case involved the question whether these interest items
would increase iiie income of the company by that amount under
the federal income tax law; and it holds that they would not,
basing its decision upon the United States case above cited.
I cannot see that these two cases involved necessarily the

Same question as the one raised here. In the income tax case

decided by Judge Geiger, last above referred to, was involved the

lit
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net income under the United States income tax law, while the
Louisiana case, first above referred to, did not involve the ques
tion of income at alL Here we have tljo question of what should
be included in the term "gross income" imder sec. Sl.SS; We
inust, therefore, approach |he question at least unprejudiced by
those two decisions.

It is asserted and claimed on behalf of the company, that on
these policy loans to the assured, where the interest is not paid
in c^h, the company actually receives nothing by the transac
tion by which it pays the interest on the loan due from the as
sured to the company by a charge against the reserve policy
value of the assured. But the company in fact does receive
something. The interest is actually paid by deduction auto
matically made by the company of its reserve liability on the
poliey to the amount of the interest. The interest item de
creases the amount of the company's indebtedness by the amount
thereof. If the company loaned all of the reserve value of its
polici^ to third persons, and not to policy holders, it would
certainly receive the interest items therefrom as a part of its
gross income, and the fact that it might pay the whole amount .of
these items out to its policy holders on the reserve value of their
policies, thus decreasing the liabilities by that amount, would
not have a tendency to in any way decrea^ its gross income.
The interest items then would certainly be a part of the gross
income, because the same thing results when loans are made to
policy holders, and interest is not paid in cash, but charged up
to each policy against its reserve value, thereby decreasing the
liabilities of the company to that extent. How can it be said
that the company has received nothing ? It has received in value
the same that it would have received had the loans been made
not to the policy holders but to third persons who paid interest
in cash, -

Assuming that the insurance company has a surplus account,
that surplus account is increased each year because of these
interest items by the amount of the interest items whether such
interest items ate paid in cash or by a deduction of the reserve
value of the policies.

It is not necessary that income items must be received in cash.
If anything of value, the equivalent of cash, is received, it is
sufficient to include the item in the income. Our court in the
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lnconic 11ax l 1ases, 148 ,"\7is. 456, on page 512 0£ the opinion, iu 
discussing "'hat, in fact, is incon1e says: 

ii In this connection, though not perhaps in its. logical order, 
n1ay be considered the objection to that provision of the act 
,vhich directs that the csti1nated rental of residence property 
occupied by the o,vner shall be considered as i11c·o1ne. It is said 
.that' this is not inco1ne, and that calling it inco1ne docs not 
1nake it incon1e. It 1nay be conceded that things "'hich aTe not 
in fact inco1n.c cannot be 1nade such by n1cre legislative fiat, yet 
it 11111st also be conceded, ,vc think, that inco1ne in its general 
sense need not necessarily be 1noney. Clearly it 11111st be 1noney 
or that 1vhich is convertible into 1noney. The Century Diction
ary defines it as that 1vhich 'co1nes in t~ a person as pa),1nent for 
labor or services rendered in some office, or as gain fron1 lands, 
business, the iuvest1nent of capital, etc.' " 

The court hol,ls that the estimated rental of residence prop
erty under our inco1ne tax hnv is incon1e, so here it \\'ould 
see1n that the con1pany receives. in value fro1n the assured the 
amount of the interest itc1n 1vhether paid in cash or not. If not 
priid in cash, it receives it in value by deduction of the con1pany's 
liabilities on its policies in the sa1nc an1ount as though paid in 
cash. Its surplus is increased by the interest ite1ns in the sa1nc 
a1nount as though paid in cash. See 1Vol'tluuestern IJl1ttual 
!,. Ins. Co. v. Slate, lG3 Wis. 484, 502. 

Ftlrther1nore, this co1npany has been taxed under this la1v 
ever since 1911. l~ach year it has rendered its reports in com
pliance 1vith tho provisions of the lav;, and_ has itself included 
in such reports these interest ite1ns, both those paid in cash .and 
those charged against the reserve value of the policies. In 
Other 1''ords, it has itself ever since 1911 considered that these 
interesl ite1ns on policy loans, 1Yhcther paid in cash or not, 1vere, 
in fact, ite1ns of gross incon1e. This fact, even if not consid
ered as a practical construction of the 1neaniug · of 1

' gross in
corne," ,vi thin the provisions of this act, is at least persuasive in 
dissolving any doubt that rnay exist upon the question against 
the co1npauy and in favor of its long continued attitude and ov,711 
interpretation of the question. 

I therefore advise yo11 that in 1ny opinion the interest ite1ns 
011 policy loans, i.vhether paid in cash or not, should be included 
as a part of the cornpany's gross incon1c under the pr'ovisions o.f 
!he law above refened to. 
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Taxation—^See. 1164, relating to the time when settienicnt for
taxes illegally assessed must be made between the county treas
urer and the state treasurer is not a statute of limitation'but

merely fixes the time when right accrues.

Febmary 28, 1918,

Honorable Merlin Hull,
Secretary of State.

In your letter of February 25 you ask;

■'If a town, city or village shall have paid a claim for taxes,
illegally assessed, and shall have made^ settlement with the
county treasurer, as provided by law, and if the county treasurer
shall not have made settlement of such taxes in his settlement
of state tax^ with the state treasurer the ensuing year, then can
such county require a settlement from the state of the state's
portion of such illegally assessed taxes?"

Sec. 1164,. Stats., in part, provides:

"2. In case any such town, city or village shall have paid such
claim or any judgment recovered thereon after having paid over
to the county treasurer the state and county tax levied and coir
lected as part of such unlawful tax, such town, city, or village
shall be credited by the county treasurer, on the settlement with
the proper treasurer for the taxes of the ensuing year, the whole
amount of such state and county tax so paid into the county
treasury with the county's and state's proportionate share of the
taixable costs and expenses of suit; and the county treasurer shaU
also he allowed hy the state treasurer the amount of state tax so
illegally collected with ihe state's proportionate share of the iax-
ahle costs and expenses of suit and paid in his settlement with
the state treasurer next after the pwyment of such claim or the
collection of such judgment.''

The question is whether or not the latter portion of the above
quoted statute is a statute of limitation or merely a statute fe-
ing the'time when the right to payment accrues. A reading of
all of the statutes upon the subject of settlement between the
respective treasurers of the taxing districts discloses that they
must make settlement as follows:

First: By sec. 1081 the town treasurer must pay the state
tax to the county treasurer not later than the first Monday in
March.

Second: By sec. 1121 the county treasurer must pay to the
^tftte trej|surei npt later than th^ secpnd Mpnday in Maycfi.
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Third: By s^. 1081 a settlement must be made between the
town and county treasurers not later than the 22d day of March.

JPowrfch; By sec. 1121 the several county treasurers shall pay
to tlm state treasurer the amount of state taxes charged to their
respective counties on or before the second Monday in March
of each year, and the amount of income taxes charged to their
respective counties on or before the first day of May in each
year.

Beading all of the. sections of the statutes together it seems
that it is the intent of the legislature to fix a reasonable time
for the payment and settlement between the respective treasurers
of the taxing districts, and that the statute in question seeks only
to fix a reasonable time in which the tax should be paid.

Sec. 1164 provides that the amount of taxes unlawfully col-
" lected shall be paid in the settlement of the ensuing year. It
would be absurd to say that if it were not paid upon the exact
date provided by statute the claim would become null and void.
It might be that some dispute woiild arise, either in turning
over the money or rendering a proper receipt therefor which
woulid cause an action to be brought by one or the other of the
treasurers involved. This must have been in the legislative inind
when this subject was legislated upon, and it would be unrea
sonable and unfair to hold that the statute meant to limit the
time so specifically and to shut off the right to sue to recover
what might be a just claim of one or the other of the taxing
districts.

It is, therefore, my opinion that sec. 1164, above quoted, merely
fixes the time at which the right to compel action accrues, and
that it. is not a statute of limitation..
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Bridges and Highwa/ys—^The higliway commissioii may allow
eoimti^ fair pay for iise of their xiinisual, labor-saving road
machinery, to be charged to joint construction fund and cred
ited to county road fund.

March 2,1918.

W. T. DoARi

District Attorney,

New Eichmond, Wisconsin.
I have your letter stating that the coxmly highway commis

sioner desires to be advised

"as to whether the county can purchase a gravel loader ahd
motor truck for loading and hauling gravel in work done upon
the prospective system of state highways and upon the federal
trunk line system, and as the work is being done charge agaihist
the highway fund of the particular town m which the work is
being done, a certain rate or interest on the value of the ma
chinery used, ® ® * to be credited back to the county on
its investment,"

and you ask for my opinion thereon.
The question involves one of law and another of fact. The

statute which controls in this matter is part of subsec. 5, sec.
1317m—5, and reads thus: .

((» o « rpjjg lughway commission shall make fair al

lowance to a county out of the construction funds for the use of
any labor-saving machinery provided by a county over and above
the machinery commonly furnished by counties for work of like
character. All moneys received by a county imder this sub
section shall be credited to the county road and bridge fund."

This statute, it seems to me, contains an express grant of
power to counties which carries with it ah implied limitation.
The legi^ture having stated what a county may do in this
particular field, thereby limited by inference the county to the
power expressly granted. The county, I believe, must keep
witbin this statute in this matter. It cannot make, a charge
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against a town or a town fund or determine the allowance to be
made to the county for the use of labor-saving machinery.

"The state highway commission shall make a fair allowance to
a county out of the joint construction funds."

No other statute bearing directly on the question has come to my
attention, and I feel reasonably certain that this is the one
under which your county must proceed.-
"Whether the equipment which you mention is .

"labor-saving machinery ® o « over and above the ma
chinery commonly furnished by counties for work of like char
acter"

is a question of fact primarily for determination by the com
mission. The commission undoubtedly has a w,ide discretion in
this matter which can be interfered with only when abused, and
then only by recourse to the courts.

Furthermore, machinery which stood the statutory test a few
years ago may not do so now and that which stands it at present
may fail in a year or two. That phase of the matter should
be taken up with the commission. In fact, the entire question
is one that is very much within the jurisdiction of the state
highway commission and has likely been well considered there,
and prompt response could be had by any county that should go
to the commission with this matter.

Elections—Primary Party Ticket—A. political party is en
titled to a party ticket at a primary election if any of its candi
dates received one per cent of the total vote at the last preced
ing general election, even though no nomination papers are filed
for that party.

March 2,1918.
Honorable MEiUiiN Hull,

Secretary of State.
In answer to your inquiry of March 2, as to whether the pro

hibition party is entitled to a ticket at the special prfinary for
nomination for United States senator on March 19, 1918, there
haviug been no nomination papers filed by a prohibition candi
date for such primary, I would say that sec. 5.13 requires:
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"At all priiaames there shall be an Australian ballot made up
of the several party tickets herein provided for, all of which
shall be securely fastened together at the top and folded; pro
vided, that there shall be as mpy separate tickets as there are
parties entitled to participate in said primary election.

Sec. 5.05, subsec. 6, subd. (d), provides:
<<«> © © any political organization which at the last

preceding general election was represented on the official ballot
by either regular party candidates or by individual nominees
only, may, upon complying with the provisions of this act, have
u separate primary election ticket as a political party, if
of its candidates or individual nominees received one per cent of
the total vote cast at the last preceding general election in the
state. ® ®

This subd. (d) seems to govern the question as to what parties
are entitled to a .ticket, and also the question of what candidates
are entitled to have their names put upon that ticket, and these
requirements seem to be separate. ^
I am inielined to the opinion, therefore, that the party mny be

entitled to a separate ticket when it comes within the provisions
of the law, even though it has no nomination papers on file. I
thertoe advise you that if the prohibition candidates or in
dividual nominees received one per cent of the total vote cast at

• the last preceding general election in the state, then the party is
entitled to a separate ticket.

Trade Names—Recording—A trade-mark cannot be used to
designate the person or corporation transacting business.

- March 5, 1918.

HonorabliE "W. B. Naylor,
Assistant Secretary of State.

I have your inquiry concerning the construction to be placed
upon sec. 1747o, Wis. Stats. It appears from the correspond
ence which you had and which you enclose with your letter that
The Huber Brothers, a Wisconsin corporation located in the
city of Fond du Lac, made application for registration under
ch. 84a, Wis. Stats., of a trade name or form of advertising
used by said corporation. . Two catalogs, showing the manner
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in wMch this trade name and form of advertising is used, are also
enclosed.

See. 1747a provides, in part, as follows;

"Any person, firm, copartnership, corporation, association, or
union of workingmen, which has heretofore adopted or used or
shall hereafter adopt or use any label, trade-mark, trade name,
term, design, pattern, model, device, shop mark, drawing, spec
ification, designation, or form of advertisement, for the purpose
of designating, making known, or distinguishing any goods,
wares, merchandise, or other product of labor or manufacture as
Jiaving been made, manufactured, produced,.prepared, packed,
or put on sale by such person, firm, copartnership, corporation,
association, or union of workingmen, or by a member or mem
bers thereof, he or they, if residents of this or any other state
of the United States, and such foreign corporations as may have
been duly lice^ed.to tran^ct business in the state of Wisconsin,
may file an original, a copy, or photographs, or cuts with speci
fications of the same for record in the office of the secretary of
state, ®

The question before us resolves itself into this: whether un
der the laws of this state a Simple business name inay be re
corded as a trade-mark or trade name, as a form of advertising.
The company in question desires to record the name "Pond du
Lac School Supply Company" as a trade name or form of
advertising. In your correspondence you advised them that
the ruling of this department was to the effect that this could
not be done, and you have referred them to the opinion of Hon
orable L. M. Sturdevant, one of my predecessors, who, on
June 8, 1906, rendered an opinion to your department on this
question. Opinions of Attorney General for 1906, p. 756. In
that opimoin it was held that trade-marks cannot be used to de^g-
nate the person or corporation tiransacting business. It is
true, as is suggested by the' attorney for The Huber Brothers,
that this law was amended since that opinion was rendered.

After a careful examination of said statute I am still of the
opinion that the law is not broad enough to cover a case such as
you have before you. It is weU said in the opinion above re,.
fSrred to that the trade-mark- is not generally used to designate
the firm or the person who is transacting the business but that it
is generally applied to the goods sold by the firm or the. biisi-
-hess conducted by the firm, or the place where such business is
carried on. Examining this statute carefully, you will note that
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under it it is possible to adopt a form of trade name or form of
advertisement for the purpose of designating, making known or
ilifttiTignishiTig goods, wares, merchandise, etc., but it does
not entitle the person to record a corporate" name and claim the
exclusive use of such name thereafter, under this section. Mr.
Sturdevant, in said opinion, referred to ch. 446, laws of 1901,
now sec. 447db> where a penalty is provided for the unlawful
use of a corporate name. '

If Huber Brothers desire to be known and transact business
as the Fond du Lac School Supply Company, it would be an
easy matter for them to do so by amending their articles of in
corporation and designating their corporation by that name. ■

After a careful consideration of this matter I have come to
the conclusion that the opinion of my predecessor is correct.
The amendment to the law has not materially changed its mean
ing. It would be an easy matter for the legislature to change
this statute so as to cover the present case but they have not
done so; and until they do so by dear and unequivocal lan
guage, the ruling of this department shoidd not be changed.
You are advised, therefore, that you are correct in your ruling
that the term "Fond du Lac School Supply Company" cannot
be recorded as a trade-mark, trade name or form of advertise
ment, under sec. 1747a.

Abandonment—Criminal Law—Basta/rdy—^There can be no
extradition for bastardy but there can be for abandonment of
wHe or child.

March 6, 1918.

0. L. Glen,
District Attorney,

ClintonviUe, "Wisconsin.
X have your communication of March 4, .in which you say

that at the last November term of the circuit court one, A., was
sentenced in a bastardy case to pay three doUars per week and
the costs; that he was in open court when the judgment was
entered and defended the case; that while he was in the custody
of the officer he requested the opportunity of going to get the
usual bonds ; that instead of getting the bonds he fled into .the
state of Michigan, where he has been working ever since and has
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paid nothing towards the support of the chi^d or on the judg
ment. You inquire:

"1. Is there any way I can get him back under the judgment
without starting an action of abandonment?
"2. Woxdd it be advisable for me to issue a certificate under

731& of Wisconsin statutes and send the sheriff over there with
the hope that he would voluntarily come with the sheriff 1
"3. What would be my proper procedure in this matter?"

In otder to have the party extradited from the state of Michi
gan it is necessary to charge him with a crime. See sec. 5278,
U. S. E. S.

Rule 18 of the rules of the executive office, relating to the
applications for requisitions for fugitives from justice, provides:

"As bastardy is not sufficiently well defined by the laws of
this state as a crime within the meaning of chapter 7 of the Act
of Congress of February 12,1793, no requisition will be granted
for the surrender of a fugitive charged with this offense."

Abandonment of course is a crime, and A. could be returned
to this state on a requisition after a complaint has been made
charging him with said crime. Your first question must, there
fore, be answered in the negative.
I do not believe that you should issue a certificate under sec.

731b, Wis. Stats., unless you have some assurance from the
defendant that he will return without a formal requisition being
made for his return. It would seem to me that it would be an
unnecessary expense for the sheriff to take the trip for the.pur
pose of returning A. when he would have no assurance that A.
would return voluntarily. In fact, if the defendant desires to
come back voluntarily, he could do so without a sheriff being
sent after him.

I believe the proper procedure in the ease in question is to
charge the man with abandonment of his child and apply for
the requisition for his return.
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Criminal Law—Informations—^Admission of forgery before a
justice may be introduced in evidence at the trial, also admis
sion of other forgeries.

March 6,191S.
C. J. Strano,

District Attorney,
Grantsburg, Wisconsin.

In your letter of February 25 you state that you have charged
a man in your county with the crime of forgery and that he is.
now in jail to be tried at the next term of court; that he forged
the name of his father without signing his own name to the note;
that you have drawn up the charge in the same language used
in charging the offense at the preliminary hearing, and you ate
doubtful if you have the correct wording, that is, whether it
should, not contain the allegation that he forged the signature
of his father to the note. You enclose a copy of the information
and if it is shown that his father did not sign his name, J. 0.,
to said note, you ask whether the defendant can be convicted
under said information; and if not, whether you could change
the information when the complaint and warrant against the
defendant in' the preliminary hearing were in the ,same wording
as this information.
The wording of the information is as follows:

"I, C. J. Strang, district attorney for said county, hereby in
form the Court that on the 12th day of February, A. D, 1917,
at said county, W—— C did have in his possession a certain,
false, forged and counterfeit promissory note, he the said
W— G——■, then and there well knowing the same to be false,
forged and counterfeit, which said false, forged and counterfeit
note is of the tenor following, to wit:

" (Here follows a copy of the note with signatures of W
C- and J C ■) and that said W 0—— did then
and there feloniously utter and publish the said note as true,
with intent thereby to injure and defraud, against the peace and
dignity of the State of Wisconsin. '

' ■Dated October 1st, 1917. .
C. J. Strang,

District Attorney of Burnett County, Wisconsin.'*

In answer to this inquiry, 1 wiU say that you are authorized
to file an information setting forth the crim§ committed, ac
cording to the facts ascertained on the preliminary examination,
whether the offense be the offense charged in the complaint qc
not. See sec." 4653, Wis. Stats.

10—A'., G.
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The seetion of the statuteunder which your complaint is evi
dently drawn is see. 4455, which provides as follows:

"Any person who shall utter, publish, pass or tender in pay
ment, as true, or who shall have in his possession , with intent to
utter, publish, pass or tender in payment, sell or barter, as true
or false, any false, forged, counterfeit or spurious record, deed,
instrument, or other writing, or any note, certificate, biU of
credit, bank bill, treasury note, draft, bond, or other evidence of
debt, or any public security mentioned in the next'precediag
section, knowing the same to be false, forged, counterfeit or
spurious, with intent to injure or defraud, shall be punished by
imprisonment in the state prison not more than seven years nor
less than one year." '

I believe your complaint is- sufficient to charge the offense un
der this section. It of course wiU be neijessary at the trial to
prove that the father did not sign said note nor did he authorize
any one to subscribe his signature thereto. It of course will be

necessary, also, to prove that the defendant passed or tendered
the same in payment.
You also state that this defendant admitted to- and in the

presence of the sheriff, yourself and another, at the time of the
preliminary hearing, that he was guilty and pleaded guilty be
fore the justice but that on account of the sickness of the jus
tice the docket was not correctly written up, or, rather, was only
written on a piece of paper, so that at the last term of your court
the complaint was dismissed, and the defendant rearrested on
the charge as set forth in your information. You inquire
whether it is possible for you to get this plea of guilty by tiie
defendant in evidence against him. You state that at a second
preliminary hearing he of course pleaded not guilty and he has
now an attorney to defend him.
1 see no reason why this admission could not be testified to by

those who heard it. I believe the sheriff, yourself and the
others who heard the testimony may testify as to his admission.
You also state that the defendant has admitted other forgeries

of checks recently made, being about seven months after the
forgery with which hj9 is charged in the information. You in
quire whether his admission of these forgeries made to the
sheriff would be admissible. It is an elementary rule that it is
improper, on the trial of a defendant for a crime, to prove that
he has committed other crimes having no connection with the
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one under investigation. He is supposed to be tried for one
crime at a time. Other acts of iminorality or criminaJity are
hot legally relevant and should not be introduced to prejudice
the defendant before the jury; but this rule has exceptions, and
such evidence may often be admitted to prove motive of in
tention.

In Jones on Evidence, sec. 143, 2d ed., it is stated :

*'In cnminal cases the conduct of the prisoner on other occa
sions is sometimes relevant, where such conduct has no other con
nection with the charge under inquiry than that it tends to
throw light on what were his motives ̂av>d intentions in doing
the act complained of. Thus on trials tov uttering counterfeit
bills or coin and forged instruments, it has long been the prac
tice to admit evidence of the uttering of similar counterfeit
money or forgeries to other persons about the same timei for
while in a single case the uttering of counterfeit money might be
perfectly consistent with innocence, the probabilities of guilty
knowledge rapidly increase on proof of a continued dealing in
the unlawful money." P. 163.

See also 11 Am. & Eng. Ency. of Law (2d ed.) 506; Zoldoske
V. State, 82 Wis. 580, 599.
It would seem, therefore, that the evidence of the passing of

other papers would be admissible as bearing upon the question
of motive or intent.

Bridges and Higliways^YUlages—^A special tax valid under
sec. 13l7m--4, subsec. 1, must be paid to the county treasurer
even when a village Was created pending the collection.

Sec. 9251 is not applicable.
March 11, 1918.

J. H. HhiL,

District Attorney,
Barabpo, Wisconsin.

In your recent letter you say that in September, 1917^ the
village of Loganville was incorporated out of territory wholly
within 4he town of Westfield; that at the annual town meeting
preceding the incorporation the town voted a special tax of
twenty-five hundred dollars for highway construction, and
twelve hundred dollars for bridge construction under the State
Aid Highway Law; that if this thirty-seven hundred dollars is
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divided aeeording to the provisions of see. 925i, Stats., there
will he a deficiency in the highway fund. And you ask if it is
not the duty of the town treasurer to deposit this thirty-seven
hundred dollars in the comty treasury before division is made
of the moneys collected on the last tax roll, as provided by said
section of the statutes.

It is my opinion that said thirty-seven hundred doUars is not
a "tax levied for town purposes," as these words are used in
said section, but that it is a special tax for bridge and highway
ponstruetion and must be paid into the County treasury the
same as would have been done had no village been incorporated
out of the "town's territory.
Towns are authorized by par. (a), subsec. 1, sec. 1317m—4 to

vote

"a special tax * ® ® for building bridges on ® ^ or
*  ̂ * improving a portion of the system of prospective state
highways i# ^

Par. (b) of said subsection directs:

. "Said special tax or taxes shall be collected in money and paid
into the county treasury at the same time that the town's share
of the county taxes are paid, "in case the petition of the to'wn for
the improvement of the road or bridge specified has been granted
by the county board in accordance with subsection 2 or 3 of sec
tion 1317m—5."

Other portions of the State Aid Highway Law provide for the
expenditure of these moneys and for the control of the road im
provement operations. That expenditure and those operations
are under the direction of the county board and state highway
commission. The fund is not expended as a town fund but as
a joint state aid highway fund to which the state, the county
and the town contribute. The incorporation of the village
should not, and as you say, has not made any difference in the
scheme of highway improvement. The expenditures have been
or will be inade precisely in accordance with the plan in view
when the special tax was voted. It seems to me very clear that
the special tax when collected must go as this statute (greets.
It is a special and a specific direction, and if there was conflict
between this statute and the general statute providing for divi
sion of taxes between the town and the newly incorporated vil-



Opinions op the ATTORNEY-Q-ENERAii 149

lage, the special provision would be construed as an amend
ment to and would prevail over the terms of the general'statute
under- a familiar rule of statutory construction. But I do not
see any conflict. There is none, unless this ̂ ecial tax is con
strued to be a tax for town purposes. I do not think it is such
a tax. It is not paid out for the town; it is not under the con
trol of the town officers; it is to be expended in the sovereign
or public work of highway construction. No part of that tax
would belong to the town in its corporate capacity had no vil
lage been incorporated, and the incorporation of a village can
not operate to vest such title in part or in whole in the town or
in the village. The division, as you have noted, which is pro
vided by sec. 925i, goes merely "to the moneys collected from
the taxes levied for town purposes.'' If this special tax is not
of that character, then the last named section has no application
to the thirty-seven hundred ̂doUars.

Elections—Absent Voting—Sec. 11.69, "Wis. Stats. 1917, as
amended at the special session of the l^islature of 1918, applies
to the special election to fill vacancy in office of United States
senator to be held April 2, 1918.

March 11, 1918.
HoNORABiiE Merlin Hull,

Secretary of State.
Tour favor of March 8, enclosing copy of Bill No. 9, A., to

gether with Substitute Amendment No. 1, S., passed by the spe
cial session just closed, and asking whether you are required
under the wording of this bill at lines 15, 16 and 17 to send
messengers to the various cantonments within the boundaries
of the United States for the special election to be held April 2,
1918, to fill the vacancy in the office of United States senator
caused by the death of Honorable Paul 0. Husting, is at hand.
. The language to which you refer is as follows:

""Whenever ^ ^ ® such electors are absent from their
places of residence on the day prescribed by law for holdihg a
general election, or for holding a special election to fill any va
cancy in any office required to be filled in the first instance, at a
general election, each such elector and each special messenger
*  * may, on such day, exercise his right of silage,"
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That part of the language above quoted, to wit, "in the first
instance" is not very specific, and might be said to be somewhat
uncertain, and yet I am satisfied that it was intended to cover
the special election to be held April 2, 1918, to fill the vacancy
in the United States senate. The language of this bill regardmg
special elections undoubtedly contemplates the case of a special
election to fill the vacancy in any o£5ce that ordinarily is filled
at a full term for that office at the general fall election.

Intoxicating Liquors—A. transfer of license in question to a
new location is void and license is still in force in old location ;
a new license may be_granted the new location July 1st, next.

March 11, 1918.
Marion F. JIeid,

District Attorney,
Hurley, Wisconsin.

I have your letter of March 7, in which you answer some of
the questions submitted, to you by me under date of January 26.
They relate to the statement of facts upon which was based the
otoal opinion to you under date of January 21,1918.'* It how
appears that the owner of the building which was destroyed by
fire did not have the license in his own name but the license was
in the name of a tenant and the tenant had been licensed at the

same location since the 30th day of June, 1907; that the build
ing. was destroyed on the 27th day of December, 1917; that the
license to.the tenant was granted on the first day of July, 1917;
that a new Heense was not granted to the tenant in the new
location, neither did the tenant pay another Heense fee but he
was given permission to transfer his saloon business from the

old location to the new location, on Jariuaiy 10, 1918, which
clearly appears from a copy of the board proceedings enclosed in
your letter.
From the facts in your letter, it appears that the Heense.

granted to the old location was a 'vaHd Heense. The transfer
to the new location was absolutely.void. See Opinions of At
torney. General for 1912, p. 497, in which it was held that a

♦ t»a§e SI. of thjs- volume.
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liquor license cannot be legally transferred to a new location,
and if it is transferred there is no protection to the holder of
the license for the new location. See also Opinions of Attorney

General for 1908, p. 547. - '
The attempted transfer was, therefore, absolutely void, and

the license is stiU in force in. the location for which it vas

granted. There is nothing to prevent the granting of a new
license in said location beginning'the fir^ day of July, at the
expiration of the former license. The tenant who has sold
liquor in the location to which it was attempted to transfer'his
license has violated our excise law in selling liquor in the new
location and 'may be prosecuted therefor.

Intonmting Liquors—TAquor taken from an intoxicated man
riding on iarain can be disposed of only as provided in see.
1565—3. !

March 11, 1918.

C. J. Smith,
District Attorney, j

Viroqua, Wisconsin.
In youij communication of March 6 you state that you have

had some trouble in your city, which is dry, with some fellows
who go to La Crosse or Ghaseburg and come home in an intox
icated condition with a suitcase full of intoxicating liquor. Tou
state that you have had them arrested and that they have pleaded
guilty of having ridden on a railway train while intoxicated,
and have been punished, but you desire to know what disposi
tion can be made of the liquor. You inquire whether there
is any law that will permit you to permanently dispose of the
liquor and not return it to them. '

Sec. 1565—3, Wis. Stats., is the only one applicable to the
situation and provides as follows:'

"The conductor of any railway train may. take feom any
person found violating any of the provisions of section 1565—^1,
any'intoxicating liquor then in the possession of such person,
and deliver the same to the nearest station agent, giving the
person froia whom it is taken a receipt therefor. Upon the
presentation and surrender of such receipt, within ten days
thereafter, such liquor shall be delivered to the person present-
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ing same, and if not so delivered within such time shall be de
stroyed by such agent."

I find no authority'in any other statute authoriizing a con

fiscation and destructiou of the liquor. In view of that fact,
the above section of the statutes must be followed where the

liquor is taken away "from the parties in question. '

Intoxicating Liquors—^If a license is surrendered for a loca
tion which may be legally licensed' a new license may be granted
therein within a reasonable time.

March 11, 1918.
A. L; Stengel,

District Attorney,
Port Atkinson, "Wisconsin.

In your communication of March 7 you inquire whether the
common council of a city which grants more licenses than one
for every five hundred or fraction of the inhabitants, as author
ized by the Baker Law, has the power to grant a saloon license
to -another party upon a location in which a license was granted
•on July first of the preceding year, but which said license has
been surrendered by the one to whom it was given. This
question must be'answered in the affirmative, provided it is
done without any imreasonable delay after the surrender of the
license. , \
What will be an unreasonable'delay will depend upon all the

circumstances in each case. In New York it was held that two

months' delay was unreasonable where a license could have
been taken out immediately after the surrender of the former
license. In the case of Koch v. State, 157 Wis. 437, our
court intimated that under the Baker Law it was necessary
to keep the premises under license continuously, for it italicized
the word "continued" twice'in its opinion. A reasonable time

would undoubtedly be permitted to get out a new license after
the former license is surrendered. It may be that our court
would hold that a reasonable time would be a sufficient time
to make the necessary application and publication of 'said ap
plication for a license, unless there is some reason in the circum

stances that would necessitate a 'longer delay without fault or
n^lect on the part of the party intere^ed,
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Munioipal Corporatio7is--Ordmances--Griminal Law—Fines
—Pines in criminal cases go to the state but local ordinances
Inay cover criminal acts ; fines collected upon such ordinances
belong to the municipaHly.

Offenders'may be prosecuted under both the statute and the
ordinance in such cases.

March: 12, 1918.
Honorable Henry Johnson, ' ■

Siate Treasurer, . ^

You have transmitted with 'yotir letter of March 11, 1918,
report of the Kenosha county treasurer upon fines received by
him during the year 1917.
It appears 'from said report that fines aggregating $1,676

were imposed by the municipal court of Kenosha county for
violations of the speed limit. You say, as the fact is, that these
fines seem' to have been paid into the county treasury, and you
inquire whether the state is entitled to such fines, or

"Is there a special state ordinance whereby we can prosecute
that class of offenders and retain these fines for state purposes?"

<<» e e clear proceeds Of aU fines collected in the

several counties for any breach of the penal laws, ®
shall be exclusively applied to the following objects, to wit:
"1. To the support and maintenance of common schools,

o  0 « »» 2, art. X, Const.

This same direction is given by statute, and our supreme court
has repeatedly held that the legislature has no power to divert
these funds or use them for any other purpose. However, this
provision of 'the constitution and the statutes made pursuant
thereto applies only to penalties or fines for breaches of penal
statutes and does not apply to penalties imposed for violations
of a municipal ordinance and which are made payable to the
•municipal treasury. Flatteville v. Bell, 43 "Wis. 488.
But the common council of a city may enact ordinances for

the goveriiment 'and good order of the city and for the pre
vention of crinie, which ordinances impose penalties for acts
which are also crimes or misdemeanors. In that situation the

offender is open to prosecution under 'both the ordinance and
the statute, and the satisfaction of a judgment under one prose
cution is not a bar to the prosecution' un4er'the other law., For
the offense against this ordinance the city recovers the pMulty
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provided by tbe ordmance. For violatioiiL of the 'state statute
which results from the same act, the state may also recover a

fine if the statute imposes one. Ogden'v. City of Madison, 111
Wis. 413.

The affidavit attached to the report of the Kenosha' couuty
treasurer, and also his letter of transmittal, indicate that all of
such moneys were received by'him. Tet I doubt that such is
the fact. If it is a fact, then the fines imposed for violating
the statutes regulating the use of motor driven 'vehicles were
collected in prosecutions under the state statute and belong to

the state. It is possible, if not probable, " that the fines imposed
for violatiug the speed limit were imposed in prosecutions under
a city ordinance. That is a question of fact' which should, be
investigated by you before closing this settlement witti the
county treasurer. '

In addition to the general power of cities to pass ordinances
of the character above mentioned there is specific statutory
authority for city councils to pass such ordinances regulating
automobile traffic.

(CO fl, ® The provisions'of sections 1636^-47 to 1636—57,

inclusive [which regulate the use of motor driven vehicles],
*  ** ^ shall not prohibit any city, Village, county, town,
park board or other local authorities from* passing any ordinance,
resolution, rule or regulation in strict conformity with the pro
visions of - sections 1636—47 to 1636—57, inclusive, imposing
the' same penalty for a violation of the provisions of said sec
tions, where sUch violation occurs within such city, county, town
Or village," etc. Sec. 1636—55, State.

If an ordinance of that' character relative to the speed limit
is in force in Kenosha, the fines imposed thereby may be re
covered by it for violations thereof. But, as before'stated, the
same act is also a misdemeanor and may be prosecuted in behalf
of the state, and a'^recovety therefor woidd go to the school fund.
Thert is -a reason why the county treasurer in his report

showed fines recovered under such an ordinance. The municipal
court of'Kenosha county, which was created by ch. 18, laws of

1.9G9, sec. 22, requires:

*'A11 fines and costs collected by the derk of said court in
Jd actions'for violation of the charter or any ordinance of the
city of Kenosha, or any other action in which the city of Kenosha
sh^ be a party, shall be accounted for and paid' by such clerk
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unto the eily treasurer of the city of Kenosha. All fines and
costs in every civil'action and in all criminal prosecutions and
proceedings under the general statutes of this state, shall be
accounted for and paid over quarterly by said derk unto the
county'treasurer of the counly of Kenosha.'*

And ithere is a further provision to be found in sec. 13:

<<0 0 0 gg shaH render an account to the county treas

urer quarterly, which'shall be so itemized as to show the fines,
penalties and officers''fees in each case. ® ®

Under this last quoted provision the report of the municipal
clerk made to the county treasurer sho-ws the fines collected
under city ordinances as wdt as other fines. It may well be
that the'county treasurer merely copied that report as his ovm
to you. That would be misleading, in that it shows fines im
posed under a city ordinance to have been paid to the counly
treasurer, 'whereas they are by direction of the statute to be
paid to the city treasurer. I am inclined to the belief that this
is the explanation of the appearance of fibaes for violations of
speed limit 'in the county treasurer's report. If such be the
fact, however, and the state desires to recover for such vio^-
tions of law, prosecutions therefor would have to be instituted.

Crimiml Law—Sunday Closing—While a restaurant may
lavrfnUy keep open for the purpose of serving meals on Sunda}'^
it is a violation of see. '4595 to sell cigars, candy or fruits on
Sunday.

March 12, 1918.

0. L. OijEn,
District Attorney,

■  ClintonviUe, "Wisconsin.
Your favor of March 9, asking whether or not a'person who

keeps a restaurant Or delicatessen store Open on Sunday and
sells fruit, candies, dgai'S, etc., 'in a city of the fourth class is
violating sec. 4595, Wis. Stats., is at hand.
In reply thereto I would say that it*is lawful for a restaurant

or boarding house or hotel to keep open and run on Sunday,
so far as the furnishing' of meals is concerned,- but I am satisfied
that it is a violation of the law for a restaurant, while keeping
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open, as such restaurant on Sunday for the furnishing of meals,
to sell fruits, candies, cigars, etc., over the counter the same as
they are sold week days, in large or smaU lots. Of course, a

restaurant could serve fruit or candies on the table with meals

or in connection with meals. But when such a restaurant de

parts from the necessary occupation of running a^Sestaurant
and sells cigars or candy or other things of that kind, it is
undoubtedly a violation of the law.

Railroads—Passenger Fares—Id. computing mileage of a rail
road under see. 1798u industrial spur tracks and sidings on
the company's own lands should" be included.

March 12, 1918.

Eailroad Commission op Wisconsin.

Your favor of March 11, regarding the rate for passenger
transportation charged by the Kewaunee, Green Bay and West
ern Railroad Company and the Ahnapee and Western Railway
Company, is at hand.
From the information you give it appears that the mileage

of the main line of this company is 32.529; that the mileage,
including all yard tracks, sidings, industry spurs, ■ except spurs
which are on privately owned land, amounts to 38.655; that the
gross receipts of the company appear to be $132,039.78; that
it appears that they are now charging 2.4 cents per mile for
passenger service, and you ask whether they are permitted to
make this charge under sec. 1798a, Stats.
Sec. 1798a reads as follows:

"No corporation operating a railroad in this state, the gross
receipts of which are or exceed three thousand five hundred
dollars per mile per annum, shall demand, collect or receive a
greater compensation for the transportation of persons than
two cents per mile," etc.

From the computation it appears that if the total mileage to

be considered under this statute is to include the yard tracks,
sidings and the industry spurs and sidings on the company's
own lands, then they are earning less than three thousand five
hxmdred dollars per mile, and would be entitled to charge in'
excess of two cents per mile for passenger transportation.
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I am saMsfied that tiie yard ti'aeks, sidings and the industry
spirt tracks and sidings that are wholly on the company-s own
land should ̂ t least be included in the computation of the
number of miles of road operated by the company. These sid
ings and spurs, cpntribute. to the total earnings of the company
and constitute undoubtedly a part-of the mileage of their road.
I think this' idea is in line with the rule in the case of SiaU

ex rel. Abbot v.. McFetridge, State Treasurer, 64 Wis. 130, 144.
In that case the court was considering the mileage of the railroad
with reference to the taxation proposition and said:

"We are clearly of the opimon that the length of these spur
tracks should be included in the mileage of the relatbrs' road."

I am therefore of the opinion that this company can legally
charge in excess of two cents pey mile for passenger service.

Elections—Public Officers—It is necessary to hold a special
election April 2, 1918, for the purpose of electing a Judge for
the municipal court of the western district of Waukesha county.

March 12, 1918.
Honorable L. C. Whittet,

Private Secretary to the Governor.
I have your letter of March 11, together with letter from

Judge J. B. Thomas of Waukesha, relative to the holding of a
special election for the election of a judge for the municipal
court for the western district of Waukesha county. -You ask to
be advised whether it is necessary to hold an election this spring
or not. I understand that recently an appointment has been
made in said court to fill the vacancy, and the question arises
whether the appointment will be for the unexpired term or until
a special election is held this spring.
Ch. 23, laws of 1895, is the act which created the municipal

court for the western district of Waukesha county. Sec. 6
thereo:^ provides for the election of municipal judjge. This was
amended by sec. 7, ch. 225, laws of 1897, as follows:

"Seotioii 7. Section 6, of chapter 23, of the laws of 1895,
is hereby amended so as to read as foUows : Section 6. The
qualified electors of aU the territory embraced in the said west-
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ern nranlcipal district of the county of Wankesha, shaBy on the
first Tuesday of April, A. D. 1895, and on the fir^ Tu^day of
April each six years thereafter, elect a suitable person, Who ̂ aU
have been admitted to practiee in courts of record in said county,
and be a resident of ̂ e (Bstriet for which he is elected, to the
office of judge of said municipal court, to be called *The Muni
cipal Judge,' who i^aB hold-his office for the term of six years
from the first Monday in May next succeeding such election, and'
until his successor is elected and qualMed, and who may be re
moved from offico in the manner provided in the constitution
for the removal of supreme and circuit judges. If a vacancy
shall happen in the office of judge of said court, the governor
shall appoint a judge to fill the vacancy mitil a successor is
elected. Elections to fill such vacancies shall be held as pro
vided in section 88, revised statutes, and notice thereof shafl be
^ven by the sheriff of Waukesha county, in the same manner
as for the election of county officers. AH vacancies so filled
shall be for the residue of "^e term only. AH such elections
shall be held and conducted and the votes cast thereat shall be
returned and canvassed, and a certificate shall be given, in all
respects as is provided by law in the case of the election of
county judges. "

Sec. 88 of the revised statutes therein referred to (Rev. Stats.
1878) provides as follows:

"Section 88. In aU cases ef vacancy in the office of justice
of the supreme court, or circuit judge, the election to fill such
vacancy shall be hfld on the first Tuesday of April nest after
the vacancy shall happen, in case such vacancy shall happen
twenty days before such first Tuesday of April; and if no
election shall then be held for such purpose, or if the vacancy
shall happen within, twenty days Uext before the ;^st Tuesday
of April next after such vacancy, then the election shaE be
held on the first Tuesday of April next thereafter."

.  It is a general rule that where a statute is referred to in
another statute the effect is the same as if the statute referred
to, or a part thereof, had been written into the adopting statute.
36 Cyc. 1152 ; 48 Wis, 567.

Sec. 2523—3, Wis; Stats., refers only to the judges of special
municipal courts created under ch. 115, and is not applicable
to the municipal court of the western district of "Waukesha
county.

You are thermore advised that it is necessary to hold a special
election at the coming spring dection.
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Public Officers—Health Officer—Board of HeaitTi—Tla.& local
health oflScer must be a licensed physician when practicable.

March 14, 1918.
Dr. 0. A. Harper,

State Health Officer,
You ask to be advised whether or not a full time health officer

■ or physician <Jf a city must be a physician licensed to practice
in Wiscolis^ You state that part of his duties consist in
diagno^g communicable diseases and vaccinating against small
pox and giving diphtheria antitoxin and antityphoid serum.
As no particular city was nained this answer is based upon

the general statutes and may not be applicable to cities operat
ing under a special charter. '

All cities, except those of the first class, are required by sec.-
1411, Statsi^ to organize a board of health, and said board is
commanded -to appoint a health officer, who shall be ex officio
a member of the board and its executive officer.

"Every health officer so appointed shaU be, whenever prac
ticable, a reputable physician."

Whether or not it is practicable to appoint a physician as
health officer is in every instance a question of fact and depends
upon the conditions in the particular locality in question. Pre
sumably, in most cities of any size it is entirely feasible to have
a physician for health officer.
Who answers to the name physician, as used in the above

quotation? It is my opinion that -only those who are licensed
to practice in this state are physicians within the meaning of
that section.

See. 1435h reads, in part, as foUows:

"It shaU be unlawful for any person not possessing a license
to practice medicine, surgery or osteopathy to use or to assume
the title 'doctor' or to append to his name the words or letters
'doctor,' 'Dr.,' 'specialist,' 'M. D.,' 'D. 0.,' or any Other title,
letters, combination of letters or designation which in any way
represents or may tend to represent him as engaged in the
practice of medicine, surgery or osteopathy in any of its
branches. ^ ®

I think that one who is forbidden by law to caU himself
physician is not one within the meaning of the statute. The
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word ''physician" is used repeatedly in our statutes, and as a
rule the context conveys the idea that the person thereby desig
nated is one licensed to practice medicine. The word is repeat
edly used in sec. 1412wi—-2, which relates to the form of reports
Of dangerous diseases. An unlicensed person may not testify as
an expert in medicine.or surgery. Sec. 1435i. -The word is so
Used in sec. 4075, which protects a patient against disclosures
made by a physician of knowledge obtained for the purpose of
enabling a physician to treat the patient. Of course, only
licensed physicians can treat a person for physical ailments and
no one else can claim to have obtained the information for that
purpose. In that section there can be no doubt that the word
physician is limited to a licensed practitioner. Other illustra
tions might be given, but I deem these sufficient. The history
and acknowledged purpose of statutes requiring the practice
of medicine and surgery and requiring that the practitioner be
licensed all tend to the conclusion that the word "physician"
as used in the statutes means one who may practice medicine, in
other words, one who may pursue the calling or the profession
indicated by the title. There can be no doubt that the adminis
tering of. smallpox vaccine, diphtheria antitoxin and ahtir
typhoid seruin constitutes the practice of medicine or surgery.
Only licensed practitioners should be permitted to perform those
acts. The fact that the physician is paid by.the city does not
dispense him from having a license to practice medicine or
surgery. The purpose of the law is to protect the health of
the public and requires the same skill in the public physician
that it does in private practice.

This, I think, accords with the popular significance of the
word physician^ Everybody, I believe, understands that one
who, is rightfully called a physician or who may claim that title
is one who may practice medicine.
My conclusions may be summarized thus :
1. A "physician," where that word is used in sec. 1411,

means a person licensed to practice medicine or surgery or
osteopathy in Wisconsin; and the same is true of the phrase
"city physician," when it occurs in a city charter.

2. The local board of health is legally bound to appoint a
licensed practitioner as health officer when one can be obtained,
but the board has a wide discretion in determining whether or
not it is practicable to obtain a physician for the place.
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3. .Where it is not practicable, then it is lawful to appoint
ah unlicensed person. It goes without saying'that the board
should take the best qualified available person. One who has
ah M. D. degree and has practiced medicine, other things being
equal, would be greatly preferred to those who are not skilled
in medicine.

JSlecMons—Prwiaries—Filing Expense Accounts-r—E candi
date for office at the spring election who is not a candidate for
nomination at the sprihg primary need file financial statements
with reference to the election only ah,d not with'reierence to
the primary.

March 14, 1918.
Honorable Merlin Hull,

Sficmtary of Siate. ^

Subd. (1), sec. 12.09, Wis.. Stats., reads as follows :

"Every candidate, the secretary of every personal campaign
committee and the secretary of eVery party committee shall
within four days ehding on the Saturday preceding any primary
or election and on the Saturday following any election or
primary, file a financial statement verified upon the oath of
such candidate , of upon the oath of the secretary of such" com
mittee, as the case may be, which statement shall cover all
transactions not accounted for and reported upon any state
ments theretofore filed,''etc. . . '

The question arises under this law whether a. candidate at
the spring election who is not a candidate at the primaries is
required to file financial statements, under this law within four
days ending on the Saturday preceding the primary and on
Uie Saturday following the primary, or whether he is required
to file with reference to the election only.
I am satisfied that it was not the intention of this statute to

require a person who is not a candidate for office to be voted
for or nominated at the primary to file any expense account
with reference to said primafy; that the only statement that
•he is required to file is the statement before and following the
holding of the election at which he is a .candidRt^,

li—A. G,
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intoxicating Liquors—Baker Law—A. village after bdng dry
for one year cannot issue more licenses than the ratio in the

Baker Law permits.

,  March 14, 1918.
Honorable Merlin Hull, .

Secretary of State.
You have asked me for an opinion on the question submitted

to you by W. S. Grvine, of Loyal, Wisconsin, which may be
stated as follows:

'' The village of Loyal voted dry last spring and prior to that
time there were seven saloons duly licensed. If the village
should vote ~wet at this coming spring election the question is:
How many licenses can'be issued by the village board? Will
said board be authorized to grant seyen licenses or may they
only issue as-many licenses as the ratio, in the Baker Law
permitef"

The answer to your question is given by our supreme court
in the decision handed down in the case of State ex rel. Owen

V. Schotten, 165 Wis. 88. Under this decision lio moye licenses

can be granted in Loyal after the same has been dry for one
year than one for every five, hundred or a fraction of the in
habitants. Loyal had a population of 677 in the 1910 census.
This will authorize the board "t'o grant only two licenses and
they may- grant the same to such persons as they deem suitable
and to such places as they consider proper locations for a saloon.
They are not limited to any person or place, but they cannot
issue more than two licenses.

Puhlic Officers—Council of De/ewse—State council of defense
has the absolute power of removing any member of a county ,
council.

March 1^ 1918.
Honorable A. H. Melville, Executive Secretary,

State Council of Defense. , .
You ask to be advised as to whether the state council of de

fense has power to remove officers of the county councils of
defense who prove inefficient or inactive, and you state that this
department has heretofore rendered an opinion to the effect
that the county councils are creatures of the state council of
defense, and have no powers other than those delegated by the
parent organization,
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That relationship, I believe, is decisive of the question. As
to the. fact of the relationship, there can. be little doubt. The
only statutory authority found for the creation or existence of
the counly councils is contained in ch. 82, laws of 1917, entitled,
-'An Act to establish a state council of defense," etc. Sec. 1
of said chapter determines the personnel of the state council,
and sec. 2 gives the governor, who is ex officio a member, power
to remove any other member. Sec. 8 declares that the state

council

"shall have the right to form advisory or other committees from
outside of its membership, and may organize subordinate bodies
for its assistance in special investigations, either by the em
ployment of experts or the creation of committees of specially
qualified persons, and may form such committees from among
its own members as may be necessary and Convenient."

Sec. 9 declares:

"All such committees and bodibs or combination thereof shall
act together or separately in such manner as the council shall
direct."

It is obvious from the provisions quoted that the county
councils are created by the state council and exist by sufferance
during the pleasure of their creator. The members of the county
councils, hence, are mere appointees or committees of the state
council of defense and are appointed or created for no particu
lar period of time.

®  o jg universal rule where the duration of of

fice is not prescribed by law, the power to remove is an incident
of the power to appoint." 29 Cyc. 1371.

«  s ipjjg power of removal is by common law regarded

as an incident to the power of appointment. The executive
power of removal is either an arbitrary or conditional one. In
case the power is an arbitrary one—^and it is arbitrary when
incidental to the power of appointment—no formalities such
as the presentment of charges or the granting of a hearing to
the person removed are necessary to its lawful exercise. The
appointment of a successor even is regarded as a removal of
the prior incumbent." 29 Cyc. 1408—1409; State ex rel. Ken-^
nedy v. McGarr,y, 21 Wis. 496—499.

I am of the opinion that the arbitrary power of removal of
members of the county councils of defense rests in the state
council.
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Taxation—Inheritance Taxes—^Determination by eo^ty conrt
of inberitanee taxes is an order, not a judgment.

Sucb tax is a lien and also a personal liability.
Lien may be enforced by an equity action.

M. R. Munson, Marcb 14, 1918.
District Attorney,

Prairie du Chien, Wisconsin.
Under date of March 4, 1918, you say:

"Am writing you relative to the procedure to be followed in
the following matter, in which the state is fully as much inter
ested as Crawford county, viz: John C. Horgan, died intestate
in the town of Clayton, this county on the 5th day of November,
1913. He left surviving,eight children who are all still living;
he left real estate of the value of $27,500; no debts; that no
administration was had upon Ms estate; that in 1917, the public
administator of this county instituted special administration
proceedings to have the inheritance tax, if any due, adjudged
and collected; no appearance'"on the part of the heirs; after
going through the re^ar proceedings the county court of tMs
county found that a tax of $115.04 was due in said estate; that
a penalty was to be added for the nonpayment within the 18
months provided by law; and an ord,er was signed on the 9th
day- of October, 1917; that a copy of said order was sent to the
state treasurer and Wisconsin tax commission on that day;
that the heirs have refused and still refuse to pay the tax so
ordered paid by the county court. What proceeding for the
collection of the same would you advise? Is the order signed
by the county court in such a proceeding of the nature of a
monetary judgment, or merely a lien against the real estate
upon which further proceedings must be had? Can the county
and state now take the position that they are creditors of said
decedent and make the necessary petition for a general ad
ministration of the estate?
"Kindly give this matter your early and careful consideration

for I find that our statutes are rather indefinite upon the pro
cedure in such matters; Some of the heirs in tMs matter are
anxious to have' the estate probated but hesitate to do so on
account of the attitude of the son and sisters who have possession,
•and who are operating the farm as their own. Prom what I
Imow of the parties, I feel that it will be necessary to sell part
of the land in order to collect the tax as there seems to be no
personalty belonging to the estate."

I am of the opinion that the determination by the county court
of the inheritance tax is an order, not a judgment, and that the
execution cannot issue upon that order.
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"tJpon the determination by the county court of the value
of any estate « ® « end of the tax to which it is liable,
an order shall be entered by the county court determining the
same ® ® A copy of the same shall be delivered or
mailed to the county treasurer, the state treasurer, and the tax
commission, and no final jildgment shall be entered in such
estates until due proof is filed with the court that such copies
have been so delivered or mailed," Subsec. 10, sec. 1087—15,
Stats.

But the inheritance tax, independently of the order determin
ing it, is a lien upon the property transferred and .a personal
liability against the transferee. All inheritance taxes

"shall be ® ** * a lien on the property * » until
paid, and the. person to whom the property is transferred
®  ® ® shall be personally liable for such tax until its pay
ment." Subsec. 1, sec. 1087—5, Stats.

There is some provision for the enforcement of this lien and
liability, although it is not entirely complete. Sec. 1087—16
provides that the county treasurer, the public administrator, or
the tax commission, in case such tax is due and unpaid, and
after refusal or neglect of the person liable therefor to pay the
same, shall notify the district attorney thereof and he

"sh^ apply to the county court for a citation citing the person
liable to pay such tax to appear before the court on the day
specified, not more than three months from the date of such
citation, and show cause why the tax should^ not be paid; or

- such citation may be granted on Ihe application of the public
administrator or tax commission. "The judge of the county court
upon such application and whenever it shall appear to him that
any such tax, accruing under sections 1087—1 to 1087—M, im
elusive, has not been paid as required by law, shall issue such
citation, and the Service of such citation and the time, manner
and proof thereof, and the hearing and deterimnation thereof,
pTian conform as near as may be to the provisions of the
governing probate practice of this state, and whenever it shall
appear that any such tax is due and payable, and the payment
thereof cannot be enforced under the provisions of sections
1087—1 to 1087—24, inclusive, in said county court, the person
or corporation from whom the same is due is hereby made
liable to the county ® ® ® for the amount of such tax, and
it shall be the duty of the district attorney of said county, in
the name-of such county, to sue for and enforce the collection
of such tax." See. 1087—^16, Stats.
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While it may not be absolutely necessary , in this instance td
resort to the issuance of a citation under the section last cited,
it seems to me advisable so to do, and for two reasons: first, it
may result in the tax being paid; and secondly, it would remove
all grounds for quibble and for delay based upon a claim that
such a procedure was a necessary preliminary to a suit.

Failing to obtain the tax through the procedure provided by
the last cited section, an action in equity to foreclose the
statutory lien should be instituted. No statutory proceeding
has been discovered, but the power of a court of equity is ample
without such a statute.

2. One who has a lien on property, real or personal, may
maintain an action in equity to have the amount of such lien
.determined and to enforce payment thereof by a sale of the
property or otherwise." Syllabus, Boorman v. The Wisconsin
Rotary Engine Co., 36 Wis. 207.

It seems to me there is no occasion for general administra
tion, and I am inclined to the opinion that no such administra
tion would be legal or effective.

Crimindl Law-—Worthless CJiecJcs—Sec. 4438u, Tnn.lring it un
lawful to issue a worthless check, applies to a person who issues
such check on behalf of a corporation.

March 16, 1918.
Mark Catlin,

District Attorney,
Appleton, Wisconsin.

In your recent letter relative to the interpretation to be given
to sec. 4438a, Wis. Stats., you inquire whether a criminal prose
cution for issuing worthless checks will lie against an individual
where he issues the same for and on behalf of a corporation,
knowing at the time the checks are given that there is no fund in
the bank to meet the same.

Subsec. 1, sec. 4438a provides:

"Any person who, with intent to defraud, shall make or
draw, or utter or deliver, any checks, drafts, or order, for the
payment of money, upon any bank or other depository, knowing
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at the time of such making, drawing, uttering or delivering,.
that the maker, or drawer, has not sufficient funds in, or credit
with, such bank or other depository, for the payment of such
Check, draft, or order, in full, upon its presptation, shall be
guilty of a misdemeanor, and punishable by imprisonment for
not more tbaT» one year, or by a fine of not more than one
thousand dollars, or both fine and imprisonment."

This statute is applicable to any person who with intent to
defraud shall make or draw or utter or deliver any checks,
knowing at the time of such making, drawing, uttering or de
livering the maker, or drawer, has not sufficient funds in or
credit with such bank. It is applicablcj even to a person who
does nothing more than deliver the check with such intent and
knowledge. Note that the statute does not require that the per
son who delivers the check be also the maker or drawer of the
same. The language is thus .dearly broad enough to include a
case where the person makes the check on behalf of a corporation.

This is a criminal statute, and, of courae, must be construed
strictly against the state but, nevertheless, I believe the language
is such that the person who issues a check on behalf of a
corporation comes within the purview of it, if all the other
elements are present. See also subsecs. 2 and 3 of said section.

PuUic Officers—State Employe—Expenses of persons called
by regents of university and regents of normal schools to Madison
for conference looking toward future employment may be paid
out of the public funds created for such institutions.

March 16, 1918.

Honqrab^ Merlin Hull,
Secretary of State.

In your letter of recent date you refer to two official opinions
of my predecessor in which he held that the expenses of persons
summoned to Madison for interviews prior to their employment
could not be paid, and you state that it is the practice of the
university when seeking some one to fill a vacancy to have him
come to Madison for au interview and reimburse him for any
expenses incurred, whether he is eventually employed or not.
You also state that by doing this they avoid sending three or
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• four members of the board of regents out of Madison and con
siderable is saved on expenses. You believe, also, that the
normal schools follow the same practice. You state that under
the opinions above referred to you cannot audit these claims,
and you inquire if in my opinion the ruling would apply to the
university and the normal schools.
In one of the opinions referred to, given to your department

under date of January 10, 1916 (Vol. V, Op. Atty. Gen., p. 20),
it was held that a bill for the expense of Prank L. Glynn, in
moving his household furniture to Wisconsin, in connection
with his coming to this state to take the position of assistant to
the state board of Industrial education, was not a proper charge
and could not be properly allowed, for the reason that there was
no statutory authority for such allowance.
In the second opinion, that of February" 25, 1916 (Vol. V,

Op. Atty. Gen., p. 173,), it was held that a claim for expenses
submitted by B. R. Buckingham, an employe of the state board
of education, could not be allowed. The expenses were incurred
on a trip from New York to Madison and return, for the pur
pose of having an interview with the board of education before
he became an employe thereof. The question was answered in
the negative, for the same reason that there was no statutory
authority for its allowance. It was said that the expenses in
curred by him in making this trip wore not necessarily incurred
in performing a public duty, and it was held that sec. 145, Stats.
1915, which provides,

No item^ shall be audited ® « e for personal expenses
not necessarily incurred by public ddties,"

inhibits the payment thereof. It was there held that unless
au^ority was found in the statute-authorizing the said board
to incur expense of that character, it could not be allowed.
The regents of the university of Wisconsin is a body cor

porate, and sec. 36.03 expressly provides that it

"shall possess all the powers necessary or convenient to accom
plish the-objects and perform the duties prescribed by law."

Sec. 36.06 provides:

"The board of regents shMl enact laws for the govismnient
of the University in aH its branches."
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The board is also authorized to

"elect a president and the requisite number of professors, in
structors, officers and employes, and fix the salaries and the
term of office of each."

Sec. 36.02 provides that the government of the university shall
be vested in the board of regents.

■ There is no expressed provision authorizing expenses to be
paid such as you refer to in your inquiry. You are confronted
with the question whether there is implied authority in the
powers and duties delegated to the governing body of the uni
versity to pay such expenses. The duties, prescribed and the
powers given to the board of regents of the university are given
in general language and are necessarily very broad. It would
be practically impossible to enumerate all the powers given in ex
press language.

In determining the question before us,, we receive aid from the
case ot Sfdie ex rel. Priest v. Regents of tJie University of Wis
consin, 54 Wis. 159. The court had under consideration in said
opinion whether the regents were authorized to exact from each
student in attendance a fractional share of the expenses of the

heating and lighting as a part of incidental expenses. The
court held that the board had no powers except such as are
conferred upon it by statute, either by express language or by
fair implication. On page 170 the court said:

"Implied power is an incident of general power granted, and
is 2)eeuliarly applicable to corporations governed by boards of
regents, trustees, directors, and the like. This court has held
that, 'in determining the powers of a corporation, the rule is,
if the means employed are reasonably adapted to the ends for
which the corporation was created, they come within its implied
powers, though they may not be specifically designated by the
act of incorporation;' and that it is 'entitled to choose among
the means convenient and adapted to the end contemplated by
its charter.' 5 Wis. 173; Clark v. Farrington, 11 Wis. 306;
Blunt V. Walker, id. 334. By parity of reasoning it may be
said, that it is for the board of regents to choose the means which
in their judgment are necessary or convenient, provided only
they are calculated to accomplish the objects sought by the
charter and within the scope of the general powers panted, au^
not in conffict with, the statute."

ill
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If the board of regents determines that it is necessary to have
an interview with an applicant before hiring him for a position,
and in order to effect a meeting between the applicant and the
regents it is necessary that such applicant incur expenses, I be
lieve it can be said that this is calculated to accomplish the ob
jects sought by the charter of the university and is, therefore,
within the scope of the general powers granted. The same rea
soning applies to the board of regents of normal schools.
Under sec. 37.03 the bo^d of regents of normal schools is

also made a body corporate and it is provided that it

"shall possess all other powers necessary or convenient to ac
complish the objects and perform the duties prescribed by law.

They are also authorized to govern and control all the normal
school under sec. 37.11; and in subd. (1) they are ̂ ven the
potver:

"To make rules, regulations and by-laws for the good govern
ment and management of the same and each departmeiit thereof "

and in subd. (2)

"To appoint a principal and assistants and such other teach
ers and officers and to employ such persons as may be required
for each of said schools; and to prescribe their several duties.''

These powers granted to the board of regents of normal schools
are equally as broad as those granted to the regents of the
university.
You are advised, therefore, that it is my opinion that they

are empowered to incur the expenses referred to in your inquiry
and that you are authorized to audit the same.

Elections—Judges—An election held to elect judges of the
supreme and circuit courts, at the spring election, does not
come within the term "general election" as used in sees. 11.69
to 11.82, Stats.

March 16, 1918.
Honorable Merlin Hull,

Secretary of State.
In your inquiry of March 15 you ask whether the fact that

there will be elected at the coming spring election, April 2,
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a justice of the supreme court and other judges of various cir
cuit courts makes such election a general election within the
-meaning of the law and therefore requires your department .10
send proper ballots covering such elections to the various canton
ments in order to secure the soldier vote.

Sees. 11.69 to 11.82 of the statutes as amended at the special
session of the legislature just closed (ch. 16, Laws 1918, Special
Session), provides a method for permitting soldiers to vote, in
certain cases, who are absent

"from their places of residence on the day prescribed by law
for holding a general election, or for holding a special election •
to fill any vacancy in any office required to be filled in the first
instance at a generaLelection."

It is clear that this statute refers only to the time of holding
general elections, or to the time of holding special elections to
fill vacancies in offices that are filled for a full term, at a general
election. The office of justice of the supreme court and the
offices of judges of circuit courts, are not filled for the fuU term
at the general election, but at the spring election.
I am satisfied that the spring election, so-called, is n9t the

general election within the meaning of said sec. 11.69.
Sec. 1, art. XIII of the constitution provides:

"The general election shall be holden on the Tuesday next
succeeding the first Monday in November,"

and sec. 6.08, Stats., uses substantially the same language.
I therefore advise you that it is my opinion that sees. 11.69

to 11.82 do not require your department to prepare ballots to be
sent to the various cantonments in order to secure the soldiers'
vote for the offices of justice of the supreme court or judges of
the various circuit courts.

Public Lands—Swamp Lands—Indian Reservations—State
has no title to swamp lands within the boundaries of the Bad
River reservation or the Menominee reservation.

March 18, 1918.

Honorable E. L. Philipp,
Governor.

Your favor of February 27 is at hand, in which you refer
tp me e. eommunieg.tif)n from the department of the intenor
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Washington, dated February 26, 1918, wherein the department
calls your attention to the recent decisions of the supreme court
of the United States rendered January 7, 1918, in the case of
Tlie State of Wisconsin v. Franklin K. Lam, and the case of
United States, Appellant, v. J. S. Steai^ Lumber Company, in
which the court holds that the Indians of the Bad River reserva

tion and the Menominee Indian reservation obtained from the

government prior title to the title of the state under the school
land grant, and the department of the interior suggests that
these two eases and other eases that might have been referred
to are also decisive as to the title of these Indians as to swamp
lands claimed by the state.
For your information I would say that it is my opinion that

the same rule applied in.these cases to the school land grant
would apply to the swamp land grant, and that the Indians on
these two reservations acquired prior title from the United
States government, and that the state's title under the swamp
md grant to the swamp lands in theSe two Indian reservations
is not good.
I therefore see no reason why the state of Wisconsin should

continue to assert any claim to these swamp lands within the
boundaries of these two Indian reservations nor any claim to the
timber proposed to be cut on such lands.

These two Indian reservations were granted to the Indians
by the United States government prior to thmr survey, and the
rule is that neither the school land grant nor the swamp land
grant took effect as to any particular lands so as to pass title
to the state until the survey was made and approved by the
United States land department; and as to the swamp land grant
the title to the state did not inure until a designation or deter
mination by the federal government was made designating the
lands that were swamp, and this, of course, could not be done
until after the survey was made, as the designation was made
by determining that those subdivisions of the government survey
were swamp within the meaning of the act, when the major por
tion of the subdivision was shown to be swamp by the govern
ment survey,



OpiNldKS OP THE ATTOKNEY'^GENiaBAli 173

.  Education — Counties — Joint County Training Schools —
/Neither the joint county training school board nor two counties
T acting jointly have th® power to condemn land for a building to

,4 be used for a joint county training school.
f  March 19,1918.
.  A' '

ViLAS H. "Whaley,
District Attorney,

Raciue, Wisconsin.
In youT' communication of March 8 you state that the county

boards of Eacine and Eenosha counties have united in estab
lishing and maintaining a training school for teachers, under
sec. 41.42, Stats., and are now preparing plans for the erection
of a new school building to be located at the village of Union
Grove, in Eacine county; that at the time of establishing this
joint district the county boards had not procured a site, neither
had they erected a school building for such purposes, and the
joint county training school board now proposes to go ahead
and procure a site; that the school board has experienced some
difficulty in this matter, and it may become necessary for con
demnation proceedings to be commenced in securing a site.
You refer me to sec. 605, Stats., which provides for the con

demnation of land by the state board of control, board of regents
of the university and other boards and officials, but does not
make provision for condemnation by county boards of super
visors or county training school boards.
Tou ask for an opinion on the question of whether condemna

tion proceedings can be instituted under the provisions set forth
in sees. 694c, 694d and 694e by the county board of supervisors,
or whether the joint county training school board may institute
such proceedings under sec. 41.42.

There is no express provision made permitting the condemna
tion proceedings to be commenced by the county training school
board. The question presents itself whether such power may
be implied from the wording of see. 41.42, subd. (2). Said
subdivision contains the following:

"if, at the time of establshing such school, the counties so
iiTiiting shall neglect to procure a site or to erect a school build
ing therefor, such joint county training school board shall have
power, subject to the approval of the state superintendent, to
procure Such site and to erect a suitable school building thereon.

• >»
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We are confronted with the question whether the authority
here given to procure a site is broad enough to include the ac
quisition of the same by condemnation proceedings, as well as.

• by gift or contract. The exercise of the sovereign power of
eminent domain—^the taking of a man's property without his
consent—^is against common law right and as a general rule
cannot be implied from a grant of authority to construct a pub
lic work. All acts relating to the taking of private property
are to be strictly construed and not extended by implication.
10 Am. & Eng. Ency. of Law 1054.
The right of eminent domain is a very high and arbitrary one

and arises only ex. necessitate rei and will not be presumed to
exist in a corporation unless by express legislative grant. PMi-
Ups V. Dunkirk, Warden <& Pitfsburg Railroad Co., 78 Pa. St. R.
177, 180.

From the case of Allen v. Jones, 47 Ind. 438, we quote the
following from the syllabus:

"The right of eimnent domain lies dormant in the State until
legislative action is had -pointing out the occasion, mode, con
ditions, and agencies for its exercise; and it should never be ex
ercised except when the public interest clearly demands it, and
then cautiously and in-accordance Avith law."

In the case of Butler v. Mayor, etc., of Thomasville, 74 Ga.
570, it was held:

"There is no power or authority vested in the city of Thomas-
•ville authorizing it to enter upon or take the land of plaintiff
for the purpose of digging or laying a sewer thereon, by its
charter or other acts of the legislature. ® » o. Nor is there
any mode prescribed for the condemnation of such property for
public use. Without express grant of such power, a municipal
corporation cannot exercise it." . .

'Even if it seems that the act confers the power to condemn
land, but there is not a clear and explicit grant, and no com
pensation is provided for, the presumption is that the legisla
ture intended that the land needed should be gotten by con
tract." 10 Am. & Eng. Ency. of Law (2d ed.) 1055.

See also 15 Cyc. 567.
While the cases are not unanimous on this proposition and

some may be found which hold that the right to take property
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by the power of eminent domain is sometimes delegated by im
plication, under peculiar circumstances, I am persuaded that
sec. 41.42, subd. (2), as above quoted, does not delegate that
right to the joint county training school.
On the question whether the county boards of supervisors of

the two counties have the right to procure the site by condemna
tion, you have referred me to sees. 694c, 694d and 694e, .Wis.
Stats.

Sec. 694c provides, in part, as follows:

"Whenever in the opinion of any county board the county
requires any lands for'the use of a courthouse, jail, house of cor
rection, poorhouse, hospital, asylum or workhouse, or for w
other public purpose authorized by law, and such board cannot
agree with the owner of such lands upon the amount of com
pensation to be paid therefor, or when, by reason of the legal
incapacity or absence of any such owner or other cause, no such
agreement can be made or such lands cannot be purchased with
out unreasonable delay, the judge of the circuit court of the
county in which such lands or any part thereof are situated
may, upon application in writing by such board, which applica
tion shall contain a description of the lands so required, appoint
three disinterested residents of such county commissioners to
appraise said lands. ^

Then the procedural steps are further sef forth. Here we
find express authority given in the statute for the acquisition of
property for the public building by the county board. But this
statute does not purport to give authority to the two coimties
Jointly to condemn, and it is clear that the joint county training
school board is given no authority undpr this statute to condeiim.
I am forced, therefore, to the conclusion that neither the joint

•  county training school board nor the county board of the two
counties acting jointly would have authority to acquire the site
by condemnation under any of the statutes above referred to.
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Public OfficBvs Pistvict Aitorncy—lutoxicating I/iquovs--^
Duty of district attorney to make complaints, prosecute and
make orders that certain specific laws heretofore not strictly en
forced must be obeyed.

March 20, 1918.
Ralph E. Smith,

District Attorney,
Merrill, Wisconsin.

In your recent communication you state that the mayor of
your city of Merrill issued an order to its chief of police to
close the saloons on Sunday; that at the time of the issuing of
the order the mayor announced that this action was taken in
view of the drastic action of the fuel administration of closing
institutions as a measure to conserve fuel; and that it is not
the excise law that is sought to be enforced but a plain Sunday
closing statute, which covers all classes of business and all
persons.

You state that a controversy has arisen between, the mayor
and yourself as to the closing of the saloons on Sunday in your
county, outside of the city of MeTriU; that you took the posi
tion that it is not the duty of the district attorney to issue an
order but that it is his duty to prosecute when complaint is made
in good faith; that you have always been ready and willing to
perform that duty; and that the mayor takes the position that
sec. 1553 has been a dead letter statute since the time it was
enacted. You ask whether sec. 1553 is a dead letter or whether
it is still in force.
No statute of this state can be considered a dead letter until

it has been superseded by another statute or has been repealed,
either expressly or impliedly. Sec. 1553 provides:

Every sheriff, undersheriff and deputy sheriff, police officer,
marshal, deputy marshal or constable of any town, village ot city
who shall ̂ ow or be credibly informed that any offense has
been committed against the provisions of any law of this state
relating to excise or the sale of intoxicating liquors shall make
complaint against the person so offending within their respective
tows, villages or cities to a proper justice of the peace therein,
and for every neglect or refusal so to do, every such officer shall
be deemed guilty of a misdemeanor and shall be punished by a
fine not exceeding fifty dollars and the costs of prosecution."



Opinions op the Attorney-General 177

This law is dear and explicit, and it is beyond controversy
that it makes it the official duties of the officers therein named

to make complaint against any violation of our excise law. This

would include the sale of liquor on Sunday as prohibited by sec.
1564, and also see. 4595, prohibiting the running of a shop on
Sunday, when such shop is a saloon in which intoxicating liquors
are soldi -

You also inquire whether it is the duty of th-e district attor
ney to issue orders closing places of business on Sunday pur
suant to the provisions of sec. 4595, and whether it is the duty
of the district attorney to make complaint for violations of sec.

4595, also whether it is his duty to prosecute when complaint is
made and to exercise his discretion as to whether or not the

complaint is made in good faith or for the purposes of spite,
revenge or for any other purpose than an honest desire to secure
the enforcement of this law.

It is true that there is not in our statutes an expressed provi
sion making it the duty of the district attorney to make a com
plaint when a criminal law has been violated, while there is a
provision which makes it the duty of mayors to enforce the laws
of the state and see to it that they are observed, and that all
officers of the city discharge their respective duties. See sees.
925—37 and 925—38.

The office of district attorney is a constitutional office
(sec. 4, art. VI, Wis. Const.), and the prosecuting officer elected
by the people in each county in the state. Most of the criminal
prosecutions in this state are brought .by complaints being made
by parties who are conversant with the facts connected with the
crimes committed. In a broad sense, it may be said that it is
the duty of every good eitixen who, from his own knowledge,
knows that the law is violated, to make complaint to the proper
officers. This duty devolves upon the district attorney in his
capacity as a private citizen, and, it being his official duty to
prosecute the criminal offenders in his county, it is required of
him to exert all the ability and power which he possesses to
convict the guilty parties and see to it that they are punished.
I believe it is part of the district attorney's duty to make a com
plaint for the violation of those crimes which come to his knowl
edge when no one else is willing to make the same. If it were
not, some persons guilty of serious offenses might escape pun
ishment.

12—A. G.
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Suppose a murder were committed in your county, and it
came to your knowledge that the guilty party was well known
to have committed the same, but no one was willing to make the
complaint. Would it he contended that the district attorney
could excuse his failure to prosecute by the fact that no one
had made complaint? I believe not. Under the statutes of
Wisconsin, as interpreted by the supreme court of this state, a
criminal complaint may be made on information and belief, and
there is no reason why the district attorney should not make the
complaint in such cases, where otherwise the offenders would
go unpunished. The fact that other officers whose duty it may
also be to make the complaint do not do so is no excuse for the
district attorney. He has been elected as the prosecuting at
torney of the county. He should see to it that offenders are

brought to justice. While he has a discretion to exercise and
need not bring prosecution when it is clear that there is not
sufficient evidence to convict the party accused, he cannot excuse
his own failure to prosecute by accusing others of misfeasance
in office.

It has been the practice in this state for district attorneys to
make the complaint in a great many of the prosecutions, and the
district attorneys are generally looked to by the people to-bring
the prosecutions where the criminal law has been clearly violated.
The question of malice or bad motive in those swearing out a
criminal complaint cannot, standing alone, be a valid reason
for not bringing a criminal prosecution, but the district attor
ney may consider it as bearing upon the question whether suffi
cient evidence may be produced at the trial to convict the crim--
inal. If there is sufficient evidence to convict the violator of the

law, the malice or bad motive of the one who makes the com
plaint should not defeat the prosecution.
On the question of issuing orders or notifying the saloon

keepers or. other offenders of the law that the law will be en

forced, I will say that in view of the fact that so many of our
laws have not been enforced, I believe it would be only fair of
the district attorney who has neglected his (duty in the past to
give orders and notice that the law will be strictly enforced and
that its violators will be punished. This is especially applicable
to the closing of saloons on Sundays. The saloon keepers have
been led to believe in some places that they may violate the law
with impunity, and juries are reluctant to convict if they believe
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that the defendants have not been treated fairly. If notice has
been given to them or if they have been ordered to close, a convic
tion may be more readily secured. I believe, therefore, that
while it is not strictly the duty of the district attorney, it would
be a good practice if notice were given to such parties that the
law would hereafter be enforced. It may have the effect, in fu
ture, of having the law complied with.
I believe that the American people feel that the criminal laws

which we have upon our statute books should be impartially and
honestly enforced. The district attorney was elected as the
prosecuting attorney of the county and he is expected to exert
himself to the utmost to bring guilty offenders to justice.

Bridges and Highways—State Trunk Highway System—^Main
traveled highways extending beyond-a county seat or city, to or
toward the state line, may be included in the state trunk line
system.

March 22, 1918.

Wisconsin .Highway Commission.

It appears from your letter of March 19,1918, that the United
States officers charged with the disbursement of federal aid for
the construction of highways question the legality of placing on
the state trunk highway system that part of any road which ex
tends beyond the last county seat or city of five thousand popu
lation and toward or to the state line.

Must a state trunk highway terminate in every instance at a
county seat or a city above the fourth class, notwithstanding
the highway is, in fact, part of an interstate trunk line but with
no such city or county seat situate thereon at the state line?
Is it forbidden by sec. 1313, Stats., that the state trunk highway
system shall touch the state boundary, except at points which
are within such a city or county seat, and does it command that
the system must extend to the state boundary whenever a city
or county seat is located at the boundary?
An affirmative answer to this question would be tantamount

to saying that the legislature intended a highway system for the
isolation of state highway traffic rather than to bring that state
into closer union with other states, whereas the manifest pur
pose of these laws is to facilitate traffic and intercourse without
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reference to the state lines. The purpose is to develop national
routes of travel, not sectional routes.
The federal act is an exercise of the constitutional power to

build post roads. Beyond doubt the postal roads of &e United
States are not limited by state lines. These roads and lines bear

no relation to each other. The national aid is to be uised in co

operation with the states

"in the construction of rural post roads," and that "shall be
construed to mean" any public road over which the United States
mails now are or may hereafter be transported." Act of Con
gress, approved July 11,1916, 39 U. S. Stats, at Large, 355.

Hence, I imagine it would be very strange, indeed, to find
that the trunk line system of this state cannot link up with
those of adjoining states, except it be upon the nonessential con
dition that the points where they do connect must be within a
county seat or a city above the fourth class.
The federal aid, as before stated, can be obtained only by co

operation between the state and the United States. The le^-
lature by ch. 175, laws of 1917, decided to cooperate and ac
cepted the terms thereof prescribed by the act of congress above
cited. ' .

"1. The legislature of the state of Wisconsin hereby assents
to the provisions of the act of congress approved July eleventh,
nineteen hundred and sixteen, entitled 'An act to provide that
the United States shall aid the states in the construction of rural
post roads, and for other purposes,' thirty-ninth U. S. Statutes
at Large, page , three hundred and fifty-five. The Wisconsin
highway commission is hereby authorized to enter into aU con
tracts and agreements with the United States government relat
ing to the construction and maintenance of rural post roads un
der the provisions of the said act of congress, to submit such
scheme or program, of construction and maintenance as may be
required by the secretary of agriculture and to do aU other tMngs
necessary fully to carry out the cooperation contemplated and
provided for by said act." See. 1312, Stats.

That is a complete and imqualified acceptance of the federal
offer of aid, and is full authority to the Wisconsin highway
commission to carry the plan of the construction of rural post
roads into execution. The first section of said act of congress
provides:
(t0 9 0 ipjjg Secretary of Agriculture is authorized to co

operate with the States, through their respective State highway
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departments, in the construction of rural post roads; * *
The Secretary of Agriculture and the State highway department
of each State shall agree upon the roads to be constructed therein .
and the charaeter and method of construction."

These two statutes above quoted from constitute a complete
working plan. Nothing is wanting. However, the legislature
went farther and provided for a state trunk highway system
and imposed duties upon the commission in that connection.

"1. The commission shall ® ^ , ® 'lay out a system of main
traveled roads, interconnecting every counly seat and every city
with a population of five thousand and over, which system of
roads ® ® ® shall be known as the 'State Trunk Iffighway
System.' The total mileage of all roads and streets included
in the state trunk highway system shall he not more than five
thousand miles." Sec. 1313, Stats, (ch. 175, laws of 1917.)

There is in this a general command always operative and
always controlling upon the acts of the commission. The general
order is to "lay out a system of main trwveled roads." The
roads must constitute a system, and they must be main traveled
highways or certain to become such when improved. This gen
eral order has two qualifiers or limitations which are to be ob
served in the selection of main traveled roads which are to com
prise the system;
1. The system must interconnect every county seat and city

of five thousand population. ,The system adopted by you, I
understand, complies with that limitation and no question is made
on that point.

2. The total length of the selected roads must not exceed five
thousand miles. The system adopted is within this second lim
itation. There is no limitation in the statute regarding the
point or points at which the selected roads shall touch the state

"line. Of course, there are many rural post roads which extend
from such a city, or county seat toward the state line, and the
inclusion of those roads in the system does not violate either
of the limitations above mentioned. A different interpretation
of the statute would render the second limitation in conflict
with the first limitation—a limitation upon a limitation. These
limitations are distinct and independent of each other. They
are not.in confict,

■^at the legislature did, in effect, was to direct the C9in-
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mission to lay out a system of main traveled roads, not over
five thousand miles in length, and so selected that every county
seat and city above the fourth class should be reached by such

system. Nothing beyond that is required by the statute. The
system selected by you conforms to this requirement. Having
selected

"main traveled roads interconnecting every county seat and
every city with a population of five thousand and over,"

the commission was in its discretion authorized to select any
other and additional main traveled roads so long as all the roads
selected form a system and the total mileage thereof does not
exceed five thousand miles. These caution's, I understand, were
complied with.
I am firmly of the opinion that the system selected by you is

legal and that the inclusion of main traveled roads extending
beyond county seats and cities toward the state boundary are
legally included in the state trunk line highway system.

Public Officers-^County Highway Commissioner—Salary—A
county board cannot change the salary of the county highway
commissioner after having fixed such salary at the time of elect
ing him.

March 28, 1918.
Carl 0. Neuman,

District Attorney,
Oconto, Wisconsin.

I understand from your letter of March 25, 1918, that your
county board at its last annual meeting elected a county high
way commissioner at a salary of nine hundred dollars a year.
Subsequently, the county board passed a resolution increasing
his salary to fifteen hundred dollars a year. You wish to be
advised as to the legality of said resolution.

(a) Upon his first election, the county highway commis
sioner shall serve until the first Monday in Janua^ of the sec
ond year succeeding the year of his election. The county board
shall fix his salary upon such first election, at not less than six
hundred dollars per annum, make arrangements as to his bond,"
etc. Subsec. 2, §ee. 1317m—
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The succeeding paragraph of the subsection just cited makes
provision for the salary of a highway commissioner who shall be

reelected and also for the length of the term upon such re
election. . With that paragraph we are not now concerned.

It is plain that the county board in November did precisely
what the statute commands; They elected a commissioner at a

specified salary and that salary was above six hundred dollars
per annum. I can find no statute that gives the county board
any authority to rescind its said action or to subsequently
change the salary thus fixed for the term of the newly elected
commissioner.. The exercise of that authority as it was exer

cised by your county board exhausted its power in the premises.
You call my attention to sec. 694, Stats. It seems to me that

section has no application, but if it has, it does not authorize
an increase in the salary of the highway commissioner. Subd.
(1), sec. 694 directs the county board at its annual meeting to
fix the salary of every county officer to be elected during the
ensuing year: . .

®  ® The salary so fixed shall not be increased or dimin
ished during the officer's term."

You will notice fii-st, that the highway commissioner was not
to be elected "during the ensuing year," but was elected during
the current year; in the next place, the term of the newly elected
commissioner, if to fill a vacancy, began as soon as he qualified,
and if for a regular term, began in January following the elec
tion. While your statement of facts does not show when the
resolution to increase the salary was passed, I take it that it was
passed since the newly elected highway commissioner assumed
the duties of his office. This opinion is, in part, based upon
that a^mption.

Again, it is expressly provided by subd. (4) of said sec. 694
that the county board shall make no changes in the compensa
tion of any officer contemplated by that section during the term
for which the officer was elected or appointed, except as pro

vided in that subsection. There is no provision there which
would authorize a change in the salary of the highway com
missioner, even if he be a county officer within the meaning of
th9.t section.
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Under the circumstances stated I am of the opinion that,the
resolution attempting to increase the present county highway
commissioner's salary is illegal. This is in accordance with
former rulings of this department. Vol. VI, Op. Atty. Gen.,
p. 808.

Intoxicating Liquors—Public Oncers—Town supervisors
should consider it their duty to bring complaint against li
censees who violate the excise law.

March 28, 1918.
RALpp E. Smith,

_  i District Attorney,
'  MerriU, Wisconsin. -

*  » •

In your communication of March 22 you desire to know
whether town officers have the power and duty for the en
forcement of sees. 1564 and 4595, the former relating to the
sale of liquor on Sunday and the latter relating to the closing
of shops and places of amusement, etc.

Sec. 1553 provides:

"Every sheriff, undersheriff and deputy sheriff, police officer,
marshal, deputy marshal or constable of any town, village or
city who shall know or be credibly informed that any offense
has been committed against the provisions of any law of this
state relating to excise or the sale of intoxicating liquors shall
make complaint against the person so offending wdthin their re
spective towns, villages or cities to a proper justice of the peace
therein, and for every neglect or refusal so to do, every such
officer shall be deemed guilty of a misdemeanor and shall be
punished by a fine not exceeding fifty dollars and the costs of
prosecution."

This statute was amended by ch. 371, Laws 1909, in which
the words, "sheriff, undersheriff and deputy sheriff" were in
serted and the words "supervisor, trustee, alderman, justice of
the peace" were eliminated. As this statute now reads, the
only town officer affected is- the constable whose clear duty it is
to make complaint against violators of the excise law. You mil
note that mayors of cities are given the power and duty to

"take care that the laws of the state and the ordinances of the
city are observed and enforced and that all officers of the city
ffisc^iarge their respective duti^." Sees. 925—37, 925—38.
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I find no provision in oiir statutes which prescribes a similar
duty to town oflScers other than constables. It is true that town

boards of supervisors have the right to revoke the licenses of
saloon keepers but.it is also true that the procedural steps to be
taken to bring the matter before the said board is prescribed
by statute, and, under the decision of our supreme court, in the
case of State ex rel. GetcJiell v. BradisJi, 95 Wis. 205, a super
visor may disqualify himself from sitting in such matter by
taking active part in the prosecution before the board.
While no supervisor of a town is required, by expressed pro

vision of law as a part of his official duties, to bring complaint
against the saloon keeper for violating the excise law, yet, in
view of the fact that he has the power to do so as a private citi

zen and is in a way required to take care of the affairs of the
town, I believe it would be perfectly proper for such officer to
become active in the enforcement of such laws. The board of

supervisors is supposed to grant licenses to proper persons only
and if any member of the board is informed of a criminal of
fense which a licensee commits, especially when it relates to the
violation of the excise law, I believe such officer should consider
it his duty to bring the violator to the bar of justice.

Public Officers—State Council of Defense—^The state council
of defense has no power to compel persons to work when such
persons are not violating the law.

March 29, 1918.
A. H. Melvilhe, Executive Secretary,

State Council of Defense.
In your letter of March 27 you state: '

"There are in the state of Wisconsin along the banks of the
rivers and lakes clubs of men called 'Sunshine Clubs' who do
nothing but fish a little and spend the rest of their time doing
nothing but loafing and idling. ® # They fish enough to
just live and no more.
"Does the state council of defense have the power, under

ch. 82, laws of 1917, or through the enforcement of the Huber
Law, to compel these men to go to work? ^ ®

Art. I, sec. 2 of the constitution provides:

•  "There shall be neither slavery, nor involuntary^servitude in
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this state, otherwise than for the punishment of crime, whereof
the party shall have been dnly convicted."

Unless a crime or other offense recognized by law is committed
by the acts of the persons in question, then they cannot be com
pelled to >work in violation of their constitutional privilege.
The Huber Law provides for the employment of persons con

victed as a part of the punishment after they have been duly
convicted of an offense recognized in law. I have been unable
to find any law that is being violated under the facts stated by
you and for that reason I know of no way that these men can be
legally compelled to work. Ch. 82y laws of 1917, does not pro
vide a remedy for the situation you present.

Public Officers—Supervisor—Village Assessor-
supervisor and village assessor are incompatible.

-The offices of

March 29, 1918.
0. L. Glen,

District Attorney,
Clintonville, Wisconsin. •

Your favor of March 29, asking whether or not the office of
village assessor and that of supervisor are incompatible, so that
one person ''onnot hold the two offices at the same time, is at
hand.

In reply thereto I would say I am satisfied that these two of
fices are incompatible. The supervisor in performing his duties
on the county board, as a part of his duties, makes the appor
tionment of the taxable property of the county among the sev
eral towns, villages and cities. This would include the passing
upon the assessed value of the village of which he is assessor.
He also might be on the special tax committee that investigates
this matter of apportionment and reports to the county board,
and there are special statutory duties and liabilities upon super
visors and assessors to assess at the full valuation. The super
visor, in a sense, has a power of revision or review of his own
acts as assessor which renders the two offices incompatible.
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Intoxicating Liquors—^An admiiiistrator may continiie the
saloon of the deceased without paying the $25.00 fee and filing
a bond.

March 29^ 1918.
A. J. O'Melia,

I. Histrici Attorney,
Rhinelander, Wisconsin.

In your communication of March 27,1918, you refer me to the
provisions of subsec, 3, sec. 1548, and you inquire whether the
administrator of an estate who desires to continue the business

of liquor seUing for said estate need furnish a new bond, re
ceive the consent of the licensing authorities and pay the twenty-
five dollar fee, or whether it was intended this need only be
done by a person buying or receiving the license from the ad
ministrator.

Said subsec. 3 contains the following:

«  « j£ gjjy. licensee shall die during any license year,

the administrator of such deceased licensee may continue or sell
said business and if he sells the same, may assign or transfer
such license and all rights and privileges of the licensee there
under, if the transferee or assignee is acceptable to the licensing
authorities and secures their consent thereto and fuUy complies
with the requirements of law applicable to original applicants
and executes and delivers a satisfactory bond. No such assign
ment or transfer shall be permitted uriless a fee of twenty-five
dollars is paid therefor to the town, city or village, as the case
may be."

This statute expressly provides that the administrator may
continue or sell said business, and, if he sells the same, that he

may assign and transfer the license. It is only the transferee or
assignee that must be acceptable to the licensing authorities, and
he must comply with all the requirements of law applicable to
original applicants and execute a bond. The administrator is
not required to furnish a bond nor is there any necessity for re
quiring the assent of the licensing authorities. The admin
istrator will conduct the business under the ori^al license as a
part of the estate. This is often done in other states. See sec.
422 of Woollen & Thornton on The Law of Intoxicating Liquors.

Prior to the enactment of this statute, the administrator was
authorized under the decision of WiUiams v. Troop, 17 Wis. 463,
to sell the liquor without a license but it required this statutory
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enactment to anthorize him to transfer the license or to continno

the business for the estate'of . the deceased. You are advised,

therefore, that the administrator may continue the business
without paying the twenty-five dollar fee or filing a bond.

Public Officers—State Council of Defense—Gh. 82, Laws 1917,
does not give the state council of defense power to control the
price of ice.

March 30, 1918.
A. H. Melville, Executive Secretary,

State Council of Defense.
In younletter of March 27 you submit ibe following:
The state council of defense wishes to know whether it has

the power under ch. 82, laws of 1917, to control the price of ice.
The portion of ch. 82, laws of 1917, relative to the duties of

the council of defense in the matter of scarcity of food, fuel or.
other articles of common necessity is as follows:

'.'"When in the opinion of the council a serioim scarciiy of food,
fuel, or other articles of common necessity exists or threatens
by reason of actual war in which the country is engaged, or
when in the opinion of the council unreasonable or excessive
profits are being made through the manufacture or supply of
necesisities for common defense or public welfare, in time of
actual war, the council shall advise the governor and he shall
call a special session of the legislature to make provision for
necessary supplies of food, fuel, and other articles of common
necessity to be controlled by the state in quantities sufficient to
prevent distress among the people, and to prevent and prohibit
unreasonable or excessive profits through the manufacture or
suppfy of necessities for common defense or public welfare."
Sec. 14.

It will be noted that nowhere in ch 82, laws of 1917, is the
council given any authority to fix the price of food or necessities
of life, but it has authority merely to make'recommendations to
the governor. This is also in keeping with the purpose of the
act as expressed in sec. 1, where the following language is used:

"There is established a state council of defense, to be known
hereafter in this act as the 'council,' to assist the governor in
doing aU things necessary to bring about the highest effective
ness within our state in the crisis now existing and to coordinate
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all our efferts Mth those of the federal govemmeiit and with
those of ot^er states. ®

You are advised that eh. 82, laws of 1917, does hot give the
council power to control the price of ice.

Criminal. Law—Bastardy—:'Arrest of Drafted Afeti—The li-
ahili^ enforced in a bastardy proceeding is essentially civil.
The custody of a defendant nnder arrest in a bastardy pro

ceeding must yidd to a mobilization order addressed to such
defendant under the Selective Service Law.

March 30, 1918.

H. B. Eoqers,
District Attorney,

Portage, tV^isconsin.
In yonr telephone inquiry of yesterday yon stated that a

citizen of your county, who is in the custody of the sheriff on a
bastardy charge, has been ordered to report forthwith for mili
tary service, pursuant to the act of congress approved May 18,
1917 (Public, No. 12, 65th Congress), and you ask whether it is
the duty of the sheriff to retain custody of the defendant in the
bastardy proceedings or to permit him to depart for military
service pursuant to the orders which he has received.
A similar question was submitted to this ofSce by District At

torney Ebberts of Crand Rapids, Wisconsin, and answered by
an opinion dated August 8, 1917 (Vol. VI, Op. Atty. Gen.,
p. 568). The situation there was somewhat different than the
situation in this case, and besides, there has been some legisla
tion since, notably Public Act No. 103 of the 65th Congress,
entitled

"An Act To extend protection to the civil rights of members
of the Military and Naval Establishments of the United States
^gaged in the present war,"

which was approved March 8,1918, and which wiU be later re
ferred to. For these reasons, the present inquiry cannot be
deemed to be sufficiently answered by the prior opinion.

Manifestly, the solution of the situation which you present
will depend largely pn the nature pf a bastardy prpceeding.
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This matter has been the subject of a great many decisions of
our supreme court; some of which are not at all definite in de
termining whether this proceeding should be classed as essen
tially civil or essentially criminal. Among those cases are State
V. Mushied, 12 Wis. 561; State v. Jager, 19 Wis. 235; Bindskopf
V. State, 34 Wis. 217, 22b', Baker v. State, 56 Wis. 568, 575-576;
Ya/a Tassel v. State, 59 Wis. 351; Baker v. State, 65 Wis. 50,
52-53 ; Barry v. Neissen, 114 Wis. 256, 259-260; Goyke v. State,
136 Wis. 557, 559; Smith v. State, 146 Wis. Ill, 112; State ex
rel. Volkman v. Walthermath, 162 Wis. 602, 603.
Without reviewing in detail this long fist of decisions, the

ultimate position of the court can be suflicrently determined by
quoting briefly from the last two cases cited.
In the case of Smith v. State, supra, the court determined

that a bastardy proceeding might be prosecuted by private coun
sel. In reaching this conclusion, the court said:

"If the proceedmg be one in which the defendant is sought
to be punished for a wrong done society or the state, then there
is great force in the argument that the state alone should prose-'
cute (citing cases). A bastardy proceeding has been held to be
neither a civil nor a criminal action, but one depending wholly
upon the terms of the statute authorizing it for the relief that
may be afforded thereby (citing cases). The latter case {Meyer
V. Meyer, 123 Wis. 538) held that it was designed primarily to
enable the injured female to recover compensation from the
person who has, in the eye of the law, inflicted an injury upon
her with subsequent damages. It has also been held that when
instituted by the mother it is a proceeding for her benefit and
protection and to enforce the father's natural obligation to sup
port his child (citing cases). So we see that whether the de
fendant's fi;ability m founded upon a tort, or upon a natural
obligation, irrespective of the blame, it is a liahiMty primarily to
the mother and the remedy is given for her benefit. True, the
state is remotely interested, for if the father does not furnish
support, it may be called upon to do so. But its contingent
claim upon the defendant is purely a pecuniary one and has
naught to do with the violation of any criminal statute. A de
fendant may be adjudged guilty in a bastardy procee^ng and
also in a prosecution for fornication or whatever statutory of
fense he may have been guilty of when the child was begotten,
but they are two separate and distinct actions founded upon
^stinct grounds of liability. In the one the mother is primarily
interested, and the state only remotely, and both interests are
wholly pecuniary. In the other the state alone is interested,
but not in a pecuniary sense. It is enforcing its criminal laws
on the ground of public policy,"
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wiiicli it is at present engaged, protection- is hereby extended
to persons in military service , of the United States in order to
prevent prejudice or injury to their civil rights 'during their
.term of service and to enable them to devote their"entire energy
to the military needs of the Nation, and to this end the following
provisions are made for the temporary suspension of legal pro
ceedings and transactions which may prejudice the civil rights
of persons in such service during the con.tinuance of the present
war."

. And, even if the proceeding went to judgment, the court
would be empowered, under sec. 203 of the federal act Public,
No. 103, supra, to "stay the execution of any judgment or or
der entered against such person."
In view of the provisions of these acts, state and federal, it

seems to me that it would serve no" useful purpose for those in
terested in the prosecution of this proceeding, to insist upon the
retentioii of the defendant, because of any supposed advantage
to be gaihed by procuring and enforcing against him any judg
ment therein.

I am not informed of the exact status of the proceeding at the
present^time. If it is at all possible to do so, I would advise
that the matter be brought to the attention of the court, and
appropriate proceedings "taken to stay the same until the con
clusion of defendant's military service.
I am informed, although I have no access to the regulations

in question, that obligations on the part of enlisted men, under
divorce decrees or orders in divorce actions, are recognized by
the superior officers of the defendants in such proceedings, and
such defendants compelled to make such adequate provision as
they can for the support of their families. It occurs to me ̂'that
it is very possible that by cooperation, with the superior offi
cers some arrangement could be made whereby mother and child
(if a child be bom alive) could be provided for from the salary
of this defendant. I feel, however, that any relief must be by
arrangement rather than by arbitrary insistence upon the con
tinuance by the sheriff of his present custody of the defendant
under the bastardy proceeding.
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Automobiles—Trucks and automobiles owned by county used
in road work musb be licensed.

April 3,1918.
Aia in M. Andrews,

District Attorney,

Sbawano, Wisconsin.
Vour favor of April 2 is at band. You inform me that

Sliawano county owns two trucks and one automobile which are
used in the construction of the state highways in your county;
that these cars are never used except by the county highway
cpnimissioner and his crew while employed in the construction of
roads under highway law, and you ask whether or not the
county is obliged to take out a license for these trucks and pay
the state license fee.

This department has held" that cities owning. automobiles or
trucks are required to take out the license and pay the fee. I
am satisfied that the same rule will apply to counties and that the
trucks and automobile owned by the county should be/ licensed
tlic same as in other cases. Sec. 1636—17, subsec. 5, Stats.

Appropriations and Expenditures— conservation com
mission has no power to appoint an aittomey to defend a warden
and pay him out of state funds.

April 4,1918.
State Conservation Commission.

With your communication of AprU 1 you *enelose a letter
froin'F. Pi Regner, dated March 30, in which it is argued that
the commission has a right to pay fbr the services of an attorney
wlu) was .employed in defending a warden in an assault and bat
tery prosecution. You refer me to sec. 29.05, subd. (9), and
you state that wardens are often sued for damages relative to
the confiscation of boats, nets or any other hunting or fehing
paraphernalia, and you inquire whether the commission is au-
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thorized to pay for the services of an attorney in connection with
such matters. Said sec. 29.05, suhd. (9), provides:

"Each commissioner and each deputy conservation warden, in
the performance of his official duties, shall be exempt from any
and aU Habilily ^o any person for acts done or permitted or
property destroyed by authority of law; and in any action
brought against any such commissioner or warden i)ersonally,.
arising from alleged excess of ids authority, the taxable costs
awarded to either party shall include a reasonable attorney's
fee, to be fixed by the court, provided the party has appeared
therein by an attorney of a court of record."

It is true that this subdivision primarily refers to civil actions,
as there can be no taxation of costs in criminal cases agaiust
the state. It would therefore not give the attorney for the de
fendant the right to have, a reasonable attorney's fee fixed and
allowed by the court; It has been argued by Mr. Regner that
under suhd. (6), sec. 23.09, the commission has the authority to
employ and pay for the services of an attorney in defending the
warden concerning, any iriatters that grow out. of his official du
ties.' He predicates his argument upon the following provision
of said subdivision:

0  o commission may employ the necessa^ clerks

and stenographers to perform the clerical work of the office, and
appoint and employ such foresters, wardens, experts, agents,
superintendents, assistants and employes as may be necessary to
carTy put the provisions of this section, and shaU fix the com
pensation for such clerks, stenographers, foresters, wardens, ex
perts, agents, superintendents, assi^ants and employes, subject
to the approval of the governor aS to the number thereof and the
amount of their respective salaries or compensatidn. All such
employes shaU receive their actual and necessa^ traveling ex
penses incurred in the performance of their duties, but no such
expense .account shall be audited unless the same is fully item
ized and verified by the oath of such employes that sucdi ex
penses were actually incurred in performance of their duties."

I ani of the opinion that this provision of the statute is not
broad enough to authorize the commission to appoint an attor
ney for the purpose of defending a warden who has been sued
oh matters growing out of the performance, of his official duties.
It is often the case that a state official is required to defend
himself or his official acts in a lawsuit and, thereby often incur
ring great expenses. But no general statute has been passed by



lj)S Opinions 0& ̂ hb Attorney-Oeneral

the legislature covering such cases. 'It has heeui the practice in
the past for officials who have been unfortunate enough to have
had expenses incurred in that manner to apply to the legislature
for reimbursement and special appropriations have been made
for such pu]^oses.
You will note 'that this statute does not mention attorneys.

While the words used in a broad sense might be considered as
including attorneys, still,. I believe in view of the past custom
in such matters, it cannot be held that the legislature intended
to include attorneys when they did not specifically mention tha
same. The warden wiQ be required to pay his own attorney, and
I suggest that he present' his bill to the legislature.

Criminal Lav)—Requisitions—Abandonment—^The failure of a
husband to pay alimony to his former wife as required by a de
cree of divorce does not constitute an offense under sec. 4587c,
Stals., and requisition for his return from another state will not

lie.

April 9, 1918.
J. 11. Hill,

District Attorney,
Baraboo, Wisconsin.

When you were here the other day you left with me a letter
written to you by J. Wilfred Frenz, an attorney at Baraboo, in
which he requests that you apply for a requisition upon the
governor of Illinois for the apprehension and return to this stete
of a certain person under the following statement of facts:

This person's wife secured a divorce from hiTn something like
two years ago, and the judgment provided for periodical pay
ments by him Of alimony to his wife. These payments were
made for a thue, and th^ he ceased making them. He is how
in Illinois and refuses to make further payments. He.was in
this state at the time the decree was granted and such.decree
was served upon him personally within this state. While Mr.
Frcnz does not so state, I assumie that he ceased making such
payments while he was still within the state. You request an
opinion as ito whether, under these circumstances, extradition
proceedings would lie.
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Under date of September 25, 1913, an opinion was rendered
by tbis department to Honorable Francis E, McGovem, then
governor of this state, to the effect that the willful failure to
make payments for the support of a minor child, which payments
-had been ordered to be made in a divorce decree, con^tutes an
offense under the provisions of sec. 4587c, Stats. (Vol. II, Op.
Atty: Gen., p. 326.)
Under date of February 9, 1916, an opinion was rendered to

governor Philipp to the effect that a divorced husbandr not re
quired by the decree of divorce to support his minor children,
who were committed to the care of the divorced wife, cannot be
convicted of willful failure to support such children under the
provisions of that section. Vol. V, Op. Atty. Gen., p. 119.

Neither of these opinions is directly in point, although each
has some bearing upon the question submitted by you. I do
not ffhd that this department has ever passed upon the exact
questipn you have submitted.
in an early case in this state in which a judgment of divorce

a vinculo was granted at the suit of the wife, giving the cu^ody
of the surviving child to the wife and providing for periodical
payments by the husband for the support of such child, and
after default On the part of the husband in making such pay
ments, he presented his petition to the court for a vacation of.
that part of the judgment providing for these payments; Among
other things. Chief Justice B-yan said:

" Ar a general rule of our law, divorce does not discharge the
husband from the duty of supporting the wife and their infant
children. But it may make new prorision for the support of the
wife necessary; and it may modify, suspend or supersede the
husband's right to the .custody of the infant children of the mar
riage, and make new provision for their support necessary."

.u. Camphell, 37 Wis. 206, 210. _
''We should be very unwilling to adopt a construction of the

statute which would exclude the wife, upon divorce, from all
right to support from the income of the husband at the time of
divorce or from his estate subsequently acquired. ® ̂  *
During coverture, the wife would .be entitled to support out of
these; and we do not understand that, upon divorce, she should
lose her right. The statute clearly recognizes the continued
claim of the wife to support from her husband, notwithstanding
the divorce, except in case of her adultery. * ^ ® . .

#  # Judgment of divorce can sever the legal bond of
marriage, but it cannot undo the natural relation which husband
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and wiie bear to each other and to their chiidren, cannot help
l)ut bear, and must bear always. Statutes and judgments may
control the future, but cannot cancel the past; may solve social
but cannot annul natural relations. Marriage was before hu
man hsv and exists by higher and holier authority—the Divine
Order, which we call the law of nature. The law and the iudtr-

set"tli'1 ] ̂^11 separate husband and wife and.et tin III leplly free; but law or judgment cannot obliterate
tioT/ wl ipb natural aiid indelible relation^ n Inch cohabitation in marriage fixes on them forever.

ouei?t",!lJw*^® of (fivorce recognizes the natural tie and conse-1 lent obligation, and proceeds upon them, in providing fnr

uaiK alter cUyoree We cannot regard it as a hard provision

n^n 1,1,oral construction/' Canvpbell v. Cmtpbell, su^

In a later case, upon an appeal from a judginent revising a
Oimci j udgment of divorce a vincnlo, in respect to alimony, Mr

Justice Lyon, among other things, said: . '

maiir''iv?th"1he 1?? n child r-e-mams with the defendant, notwithstanding the divorce "
J'homa.sv.Thomas,41Wia. 229,m. ine oivorce.

Tliis language is referred to with approval in the later case of
(■ i'iW0)n V. Crugom, 64k 'Wis. 253.In a iiiore recent ease, in which a divorced wife filed a claim
agamsl the ratate of her former husband, for expenses incurred
in the . are of their chfidren, no provision for the support of such
chi dron having been made in the decree of divorce but the care
and cusi ody havmg been awarded to the wife, among other thing.
the court said: .

divorced all duties and obligations toeach othei ceased, and they became as strangers to each other "
V. Dunnnddie, 98 Wis. 428, 433.

It will be noted that all of these cases were civil actions, and
that in none of them was it necessaiy to pass upon the question
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of the liability of the husband for the support of his divorced
wife. V

See, 4587c provides in part:

"Any person who shall, without just cause, desert-or will-,
fully neglect or refuse to provide for the support and mdnte-
nanee of his wife in destitute or necessitous circumstances;

®  ̂ . shall be guilty of a crime, ^ * '®."

This is a criminal statute and must be strictly construed in
favor of the accused person. It is only for willful failure to
support one who is his wife that a person can be convicted under
that portion of the statute" quoted.
Thus it has been held that one cannot be convicted under a

similar statute for willful failure to support one mth whom
the defendant went through a ceremony of marriage at a time
when he was not legally capable of contracting marriage. Peo
ple V. Sieere, (Mich.) iSl. N. "W. 617; Commonwealth v. Isaacs,
3 Pa. Dist. 517, 7 Kulp 304,
And it devolves on the state to prove that the marital relations

existed at the time of the commission of the alleged crime. State
u-ilfahcr, 77 Mo. App. 401. ^
Upon an application for a writ of prohibition to prevent the

enforcement of an order for temporary alimony made in an ac
tion brought to set aside a decree of divorce from bed and board
the court said: "

"Maintenance of the wife by the husband is alone incident to
the marriage relation. There is no duty to furnish maintenance
when that relation does not exist." Chapman v. Parsons, 66
S. E. 461, 463, 66 W. Va. 307.

In New York it has been held that a husband may be guilty
of abandonment and failure to support after an interlocutory
judgment of divorce ordering him to make certain pajnnents to
the wife for her support.- The court, however, expressly calls
attention to the rule that

"An interlocutory judgment, however, does not tenniuate the
marriage relation, and the parties remain husband and wife un
til the entry of the final decree." Kingshury v. Stemherg, 1^5
N. Y. S. 493, 494,178 App. Div. 435.

But where there has been a divorce from bed and board, with
no provision for alimony, he cannot be convicted of failure to
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support. People v. Cullen, 47 N. E. 894, 153 N. Y. S. 629, 44
L. R. A. 420.

Wlu3re, in an action for separate maintenance, the trial court,
again.st the protest of the wife, granted an absolutie divorce, the
supreme court of Michigan reversed the lowei* court, and, among
other tilings, said:

'' By the decree he is given immunity from pressure by crim
inal i>roceedings for deserting and abandoning his wife and
child. People v. Dunston, 173 Mich. 368, 138 N. W. 1047, 42
L. R. A. (N. S.) 1065. Plinitqry proceedings for contempt of
the chancery court in disobeying its order requiring him to pay
petitioner alimony are contingent upon his being found within
the jurisdiction of the court." Lacey i). Lacey, 155 N. W. 489,
491, ISO Mich. 271.

While that question was not directly before the court, we be
lieve the court has stated the rule correctly, and'that in a case
like tliat referred to by Mr. Frenz the only remedy is by con

tempt proceedings for failure to comply with the order of the
court, imless possibly the wife might have a ci^ right of action
for the recovery of such payments as are due and unpaid. We

have not considered this latter question as.it is not a part of our
duties to determine what the rights of the wife may be in civil

proceedings. We reco^iize, of course, that the case ot People
V. Dvnston, which is referred to in the quotation, is not neces-.
sarily an authority for the reasons given in the opinion given to
Governor McGovem in 1913 and referred to in the beginning of
thi.s opinion.

In a Georgia case the syUabus reads:

"A judgment for alimony is not necessarily a bar to a prose
cution for abandqnment.
"Without reference to the effect generally of a judgment for

alimony upon a -prosecution for abandonment, a judgment for
alimony against the accused and in favor of his wife and chil
dren Avould constitute no defense, where it appeared that after
the rendition of such judgment he abandoned his children,
leaving' them in a dependent condition, and failed to comply
with llie judgment. WhUe it appears in the present case that
the accused partially satisfied the judgment for alimony, there
was evidence that he had not paid the judgment in full, and that
he hod abandoned his children, leaving them at that time in a
dependent condition." King v. State^ 77 S, E. 651, 12 Ga. A,
482.
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There is no statement of facts and no. opinion given in the
report. Our understanding,-however, is that the judgment for
alimony was rendered in a civil proceeding for separate main-
teijance, and that no .divorce was grg,nted. That would make a
very material difference.

Where a husband, upon.a prosecution for nonsupport, was
ordered to pay certain sums weekly for the support of his wife
and minor children and entered into a recognizance to make such
payments, and later the wife brought an action in assumpsit for
the amoimt remaining unpaid at the date upon which she se
cured a decree of divorce, it was held that the divorce was no
defense to the actton, the court, among other things, saying:

"The recognizance was a valid one and voluntarily entered
into. The payments thereon provided for the support and main
tenance -of the wife and children; not as alimony or expenses
pendente lite. The payments provided for were clearly defined
and the amount could be litigated at any time. The only de
fense to such a recognizance is payment in compliance with its
conditions; These were never modified * ^ and the decree
of divorce by the court of common pleas of Lawrence county
did not in the least manner affect the integrity or value of iJie
recognizance. ® ® ® The duties, rights and claims accruing
to him in pursuance of his marriage which ceased and deter
mined with the decree of divorce, did not apply to his existing
financial obligations that were legally fixed prior thereto."
Commonwealth n. FoUz,.50 Pa. Super. 576, 578-579.

It will be noted that none of the cases involved the same
question that is present here. We are convinced, however, that
the pCTSon mentioned in Mr. Prenz' letter could not be con
victed under the provisions of sec. 4587c. It is only the failure,
to support a wife that constitutes the offense and. in this case
there was no such person at the time the failure to make the pay
ments occurred, ^^en the marital relation was severed by the
divorce decree, the obligation of the husband to support the wife
was dependent entirely upon such decree, and upon any modi
fication of it that might thereafter be made, and not upon the
natur^ duty of a husband to support his wife.
We therefore conclude that you ought not to apply for a

requisition in tiiis cas§,
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Labor—Criminal Law—Fraudulent Advertising—It is not the

intent of sec. 1729p—1 to reach the advertising medimn in which
a labor advertisement is published.

April 10,1918.
D. K. Allen,

District Attdrney, ,

Oshkosh, Wisconsin.
111 your letter of April 6 you submit the following:

"Given the foMowing facts, does sec. 1729p—^1 apply?
"About Februaiy 9, 1918, the Aluminum Goods Mfg. Co. of

jManitowoc, Wisconsin, wrote to the Daily Northwestern ih-
slructing it to insert the enclosed ad for six days and to send
bill for the same.

"The Daily Northwestern ran the ad from February 9 1o
j\larch 26, 1918, inclusive.
"There was at that time a strike pending at the Aluminum

plant at Manitowoc. The ad was run for the six days and on
until March 26. ® ®

"Question: Does the section above mentioned apply so that
the Daily Northwestern of Oshkosh, which published the ad in
Oslikosh, and which resulted in an Oshkosh imion man going to
jManitowoc to apply for work at the Aluminum Company is liable
ci'i ininally ? "

You enclose a copy of the ad as run by the Daily North
western:

"Machinists Wanted.
Steady; Permanent Employment;
Good Working Conditions; Grow
ing, Substantial Concern.

Aluminum Goods Mfg. Co.,
Manitowoc, Wis."

Sec. 1729p—^1 provides, in part:

"It shall be unlawful to influence, ^ ® ® or engage work
men to change from one place of employment to another in this
slate, ® *■ .' ^ through or by means of any false or deceptive
representations, false advertising ® « or failure to state
in any advertisement, ^ ® that there is a strike or lock
out at the place of the proposed employment, when in fhct such
si l ike or lockout then actually exists in such employment at such
place. ® ®

It should be borne in mind that this is a penal statute and
under familiar rules of construction it is to be strictly construed,
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In order to secure a conviction under it, it is withont donljt
nec^sary to prove not only false representations and false ad
vertising on the part of the Daily Northwestern, but that they
were known to be false when so published. It would seem quite
unfair to put a newspaper upon its guard and charge it with
the knowledge of labor conditions throughout the country so
that it would be acting at its peril when publishing labor adver
tisements submitted to it by a reputable concern in another part
of the state or outside of the state.

The false repr^entations were made in this case by the Alumi
num Goods Mfg. Co. at Manitowoc, Wisconsin. They violated
the. statute above quoted, and it would seem that the plain intent
of the act is to punish employers and their representatives who,
knowingly, advertise and misrepresent actual working conditions.
It does not se^ to have been the intent of the law to reach the
advertising medium, especially in the absence of a knowledge on
their part that such advertising is, in fact, false. You are ad
vised, therefore, that under the facts stated the above quoted
section does not reach the Daily Northwestern of Oshkosh. .

Counties—CJmrman of County Board— Highway
bonds voted by a county board should be signed by its chairman.
It is immaterial whether signed by tiie chairman in office or the
chairman soon to be elected. ,

April 10, 1918.

S. G. Dunwiddie,
District Attorney, . .

Janesville, Wisconsin.'
I have your letter of March 30 to the effect that the county

board of Rock county recently passed a resolution directing the
issue of bonds for highway purposes and that the question has
arisen as to whether or not the present chairman of the county
board should sign all of said bonds and coupons attached. You
state iui'ther that there is a possibility that some of the bonds
may never be issued and that hone of than will be issued before
the middle or latter part of the summer, and that the chairman
of the county board has asked you to obtain my opinion as to
whether or not he is authorized to sign all of the bonds before
going out of office as chairman of the county board;
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I assume that the. Bonds were issued pursuant to sec.
1317»i—^12, Stats. Said section provides^ among other things,
the following:

•

The bonds shall be signed by the chairman of the counly
board and the county clerk in their official capacities and be
sealed with the counly seal."

Tills is also the language used under sec. 658, subd. (2),
relating to the isimance of general coUnly bonds.
As I view the statute, I attach no importance as to who signs

the bonds—whether it be the present chairman of the county
board or the one to be elected at its first meeting. If, according
to the resolution authorizing said issue of bonds they are to be
dated at a date prior to the expiration of the terln of office of the
present chairman, then perhaps he should sign the same as
chairman. If, however, the bonds are to bear a date subsequent
to Ills term of office, then I would suggest that they be signed
by the new chairman. The important thing is that ie bonds be
signed according to the terms of the section, namely, by. the
chairman of the county board.

According tn my view of the statute, it is not necessary that
any of the proposed issue of bonds be signed by the present
chairman. If he chooses, however, he may sign.aU of them, or,
he may si^ only a part of said bonds, leaving the rest to be
signed by his successor in office at such times as the funds are
needed for the purposes for which said bonds are authorized.

Public Officers—Clerk of Circuit Court—Fees—The clerk bf
circuit court is entitled to fee per folio for making certified
copies of records in his office, though the copy is furnished by
the applicant.

April 11, 1918.
J. C. Davis,

District Attorneyf

Hayward, Wisconsin.
In your; favor of April 10 you ask if the clerk of the court for

your county, in making certified .copies of the records of his
office, can charge the ten cents per folio therefor when the copy,
is furnished by the party who makes the request.
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Sec. 747, Wis. Stats., so far as it affects this question, reads
as follows:

'*For making copies of any judgment, order, report, or other
paper or record, ten cents per folio,"

This is the provision of the clerk's fee bill under which the
charge is made, if any. I find that a similar provision of the
sheriff's fee bill has been decided by our court.
Subd. (4), sec. 731, governing the sheriff 's fee bill in this

regard, reads as follows: ,

.  "Making a copy of any bond or undertaking, summons, writ,
complaint or other paper served or taken, when required by law
or demanded by a party, ten cents per. foHo."

In the case of Bownd v. Beach, 44 Wis. 600, the opinion by
Chief Justice Lyon, after quoting this provision of the sheriff's
fee bill,, nses the following language:

" We think this provision extends to every c^e in which de
livery of a copy is a necessary part of the service. The sheriff
is responsible for the accuracy of the copy served, and must
necessarily veriEy it by comparison with the original before he
can safely serve it; and the fee given by the statute is, doubtless,
in part to indemnify him for such responsibility. It is quite
immaterial where or how he obtains the copy which he serves.
If he writes it himself, he makee it. So also if he employs a
clerk to write it, or a printer to print it. And iE some other
person writes or prints it for him voluntarily (as in this case),
if the sheriff uses the Copy thus furnished, we think he mnkes
the copy within the meaning of the statute, and may lawfully
demand and receive the prescribed statutory fees therefor.
(Pp. 600-601.)

In this case the court holds that the sheriff was entitled to his
fee, r^ardless of the fact that copies of the summons and com
plaint in the case were furnished, voluntarily by the plaintiff.'
I tTiiTik this case rules the construction of the clerk fee bill.

The language is almost identical, and as to the part construed, is
identical: The sheriff's biU is "making a copy;" the clerk's bill
"for making copies."
I am therefore of the opinion that the clerk is entitled to the

ten cents per foUo, whether the copy he serves is furnished by
the applicant or made by the clerk himself.
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Loans from Trust FundsSchooVhouse Site—After a school
district has obtained a loan from the state trust funds the elec-
tors maA request a special meeting of the district to decide on a
new site.

A change of site does not affect the validity of the loan.

W. T. Doar,
District Attorney,

New Richmond, Wisconsin.
'  I have your, letter of April 9, to the effect that at an annual

meetiiig of a school (Estrict held in the year 1917 the district
board was duly authorized by the electors to borrow from the
state trust funds the sum of $2,500 for the purpose of erecting
a new schoolhouse in said district; that at said meeting the elee-
tors duly decided upon a new, schoolhouse site; that thereafter
tlie loan was duly appUed for and was duly granted by the com-
niissionei s of public lands and the funds so borrowed are still
in the hands of the school district treasurer; that in the mean
time some sentiment has gained ground favoring the old location
for the new schoolhouse and the electors of the district desire to
hold a special meeting for the purpose of reconsidering the ac
tion of ihe meeting which adopted the new site, and for the
purpose of designating the old site as the place where the new
schoolhouse should be located; that it is claimed by some that
because oi' the fact that the commissioners of public lands have
granted a loan to the district the district may not now decide
uj.on the old site as a proper location, and it is mandatory upon
the school board to erect a new schoolhouse on the new site, as
designated by the electors at the 1917 meeting of the school dis
trict; that you have advised the school district officers that thelocation oi" the schoolhouse site has nothing whatever to do with
the borrowing of the money and that the power to fix the site
lies wholly with the electors,. and that the electors may change
the site as often as a majori^ of the electors of the school dis
trict decide thereon, so long as they do not hold more special
meetings in one school year for that purpose than is authorized
by law. ' . -

¥"011 submit the following questions:
.1. Whether the electors of the district can now hold a special

meeting and change the location of the schoolhouse site since
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the district board has already proexired the funds for the build
ing of the schoolhouse from the jstate trust funds.

2. whether the changing of the schoolhouse site would in "any
way affect the validity of the loan made to the school district
from the state trust funds.

. Sec. 40.09 empowers the inhabitants of any school district :

"(4) To designate a site for a district schoolhouse.

(.11) To authorize the district board to borrow money as
provided elsewhere in these statutes.**

Sec. 40.1i empQwers the electors of a school district to borrow
money for the purpose of erecting a schoolhouse, and in subd.
(5) of said section provides as follows:

"The money borrowed under authority of subsections (1) to
(4) shall be paid into the district treasury and be expended only
for the purposes for which it was voted or borrowed. ^ "

I think the above citations from the statutes indude aU the
provisions which are relevant to the consideration of your ques
tions. The commissioners of public lands are not concerned as
to the location of the site. They hold no mortgage upon the
real estate or the school building of the district on account of
said loan. The state, depends entirdy upon the tax levy for. the
repayment of the loandt has made to the district. The officers
of -the district are charged by law with expending the money
obtained from the state for the purpose for which it was bor
rowed, "viz., the building of the schoolhouse; and the state is not
concerned as to where the schoolhouse is located or whether the
title to the schoolhouse site is good or bad, or has been legally
obtained.

I concur entirely in the opinion you have given to the officers
of the district. Your first question should be answered in the
affirmative and your second question should be answered in the
negative.

14—A. G.
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WcigTits and Measures—Bonds—See. 1666a, Stats., authorizes
the state superintendent of weights and measures to adopt a rule
that the bonds given by manufacturers of milk bottles under the
terms of that section run for three years.

Neither that section nor sees. 14:94ab and 1659 authorize the
.making of a similar rule as to the bonds given pursuant to sec.
1494rt&.

April 11, 1918.

Honorable George d. "Weiqle,
Dairy and Food Commissioner.

In your letter of this date you ask if the authority contained
ill sec. 1666a, subsec. 1 of the statutes of Wisconsin is broad
enough to permit the issuance of a regulation such as that sub
mitted by you, and whether it is desirable to have such a regula
tion as to the bonds filed by manufacturers under the provisions
of sees. 1666a and 1494ab, Wis. Stats.
The proposed regulation, of which you enclose a copy, reads

as follows:

' ITnder the authority granted the State Superintendent of
Weights and Measures by section 1666a of the Statutes of Wis
consin, the following regulation is promulgated to take effect
from and after May 1, 1918:
' • All bonds filed by the manufacturers of bottles u§ed for the

sale of milk and cream as provided in section 1666a of the Wis
consin Statutes, and all bonds filed by the manufacturers of
bottles and pipettes used in measuring milk or milk products
for making determination of the per cent of fat in said milk or
milk products as provided in section 1494ab of the Wisconsin
Statutes shall be for a term of three years. All bonds as above,
filed previous to the promulgation of this regulation, shaU be
renewed at the expiration df three years after the. date on
which they were executed.' "

Sec. 1666a, subsec. 1, provides for standard bottles to be used
for the sale of milk and cream, and among other things contains
this provimon:

<( =5 © © Tjjg superintendent of weights and measures
shall prescribe and adopt such rules and regulations ̂  he may
deem necessary to carry out the provisions of this section. Bot
tles or jars used for the sale of milk or cream shall have clearly
blown or othermse permanently marked in the side of the bottle,
the capacity of the bottle and the word 'Sealed' and in the side
or bottom of the bottle the name, initials or the trade-mark of
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the manufacturer and designating number, which designating
number shall be different for each manufacturer and may he
used iu ̂ identifying the bottles. The designating number shall'
be furnished by the state superintendent of weights and meas
ures upon appHcation by the manufacturer, and upon -filing by
the manufacturer of a bond in the sum of one thousand doUars
with sureties to be approved by the attorney-general, condi
tioned upon their coUformance with the requirements of this
section, " etc.

The provision herein contained authorizing the adoption of
rulea and regulations has reference purely to such as are de
signed to aid in carrying out the provisions of that particular
section. In my opinion, these provisions authorize the promulga
tion of such a regulation as you havd submitted so far as it re
lates to bonds filed under the pro-\dsions of sec. 1666®. It does
not authorize the promulgation of such a regulation as to the
bonds required to be filed under the provisions of sec, 1494ah.

Sec. 1494a6 TeEers to bottles and pipettes used in measuring
milk or milk products for making determination of the per cent
of fat in said milk or milk products. It contains no provision
for the promulgation of rules and regulations by the commis
sioner of weights and measures except the following:

'' The state superintendent of weights and measures shall pre
scribe specifications with which the glassware mentioned in this
section shaU comply."

This, it will be noted, relates merely to specifications for the
glassware itself and has no reference to any such rule or regula
tion as that h^re proposed.

Sec. 1659, Stats.,, provides, in part:
<«© e © qijje superintendent of weights and measures shall

issue from time to time, regulations for the guidance of all seal
ers, and the said regulations shall govern the procedure to. be
followed by the aforesaid officers in the discharge of their du
ties," etc.

I doubt very much if this provision authorizes the promulga
tion of such a rule or regulation as you have submitted as ap
plied to the bonds required by sec. 1494®5.

I feel that this regulation is a desirable one as to the bonds
under above sections, but would suggest in view of the provi
sions of the statutes that you limit its provisions to the bonds
provided for in sec. 1666®; I think probably if you would sug-
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gest to the manufacturers the desirability of having those bonds
that are issued under sec. 1494a& issued for a definite length
of time find for periodical renewal of the same'that they would
be glad to comply with your suggestion without having a. formal
rule or regulation made.

Mo I hers' Pc?i54o?is—Dependent children living with grand
mother may, in discretion of court, receive aid while mother is
living and working to support other children.

April 12, 1918.
J. H. Hill,

District Attorney,
Baraboo, "Wisconsin.

In your letter of April 5 you submit the following:

''A woman, a resident of this county, is the mother of five
eliildren aged from four to seven years. The oldest one is blind
and in the blind institution at Janesville. Last year the mother
drew a ])cnsion of $25.00 per month and kept the children to
gether. This year, the little blind boy is in need of an operation
again on his eyes and the mother is in need of an operation.
She has an opportunity to secure employment in Milwaukee at
good wages by doing the following: -

"Out of her wages paying the keep of two of the children
at a private institution and leaving two of the children with the
grandmother,, who should not be compelled to support them.
She is w orking in Milwaukee for the purpose of saving enough
money to pay for the operation upon the boy's eyes, and on
herself. .

'' Is the grandmother entitled to aid under the Mother's Pen
sion Act in caring for these two children?"

Sec. 57d/, Stats., subsec. 4, provides: "

"Upon such investigation the judge may, as the best interest
of such child requires, grant aid to it, or to its parents, or to any
person lutvihg the care or custody of such child, or commit such
ciiild to the state public school, or place such child in the home of
a relative or friend of the family or in the home of a person in-
tiirestcd in public welfare, or make such other disposition of
such child as he may deem wise."
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The dntention of the law clearly is to render such aid as is
necessary for the welfare of the children to be assisted by it.
The purpose of the law is aid for the children rather than aid
for any custodian or parent or guardian of the children. .
Assuming that all of the other requirements necessary for a

proper grant of aid are present, the fact that two of the children
are in the care and custody of the grandmother would not
operate to defeat the right of the children for such aid-^granted
to the grandmother. In other words, the mere fact tha,t the
interests of the family require that two of the chndren be
turned over to the care and custody of the grandmother does not
defeat the right of such children to the aid provided in the law
while in the care and custody of the grandmother.
The court may, if in his Judgment the conditions warrant,

grant such aid to the children so living with their grandmother.

Intoxicating Liquors—Licenses—Town board when granting
but one liquor license is not limited to any particular place.
Town board has no right to accept more than the legal fee for

a liquor license.

April 12,1918.
George F. Merrill,

District Attorney,
Ashlahd, Wisconsin.

In your communication of April 10 you state that a certain
town in your county is contemplating licensing one saloon.
..You inquire whether it is necessary to give the license to the
location that had a license several years ago in said town.
This question must be answered in the negative.
When the town is entitled to at least one license under sec.

1565d, the so-called Baker Law, this may be granted to any loca
tion deemed suitable and to any perspn deemed, a proper person
in the discretion of the town board. Only when the ratio in the
said statute is exceeded will it be necessary to grant licenses
to premises that have been continuously under license since the
enactment of the law.

You also state that the license was raised to $250 in said town

some years ago; that the town board is now contemplating
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charging a thousand dollars to operate a saloon in said town.
A''ou irK|uire whether they have the right to charge more than
the legal fee in said town.
An olhcial opinion has been rendered by my, predecessor on

this question. See opinion under date of April 26, 1917, Vol.
VI, 0]). Atty. Gen., p. 258. It was there held that it is con
trary to public policy to accept more than the legal rate as the
town board is required to use its discretion as to what place is a
suitable place and what person is a proper person, or whether a
saloon should be licensed at all. The payment of more- than the
legal rate is considered in the nature of a bribe and is con

trary to public policy, and therefore unlawful.

ApproTpriatio'M and Expenditures—Capitol Light, Heat and
Power Plant—^Expen(htures for repair and maintenance may
not be charged to the appropriation for operation.

April 12,1918.
John C. White,

State Power Plant Engineer.
Your letter of April 6 reads as follows;

"This department is charged with the operation, repair and
maintenance of the permanent property, including operative
equipment, of. the Capitol, the Capitol Power and Heating Plant,
and the Executive Residence. Separate appropriations have
been made for this work which are classified as follows:
" (a) Operation; •
"(b) Repair and maintenance;
"(e) Capital expenditures.
"The first includes all expenses incident to the operation of

the equipment such as labor, fuel, lubricants, packings, and such
items as are used up, break or waste away in service. The sec
ond includes those expendil^ures necessary to maintain the prop
erty in good physical condition such as painting, repairs to mu
ch iner\, and such' replacements and work as are necessary to
keep its capacity and efficiency up to the normal standard of per
formance, but without increase-of capacity, or adding to the
service. The third is intended to cover expenditures for new
equipment either for a new purpose or for an increase in
capacity.
'' For several years we have been operating under the following

method. The service is continuous, twenty-four hours dftily,
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To provide the flexibility in th.e organization necessary to cover
regular days off, absence due to sickness or other causes and
emergency conditions, a competent relief crew must be available
at all times. To furnish this relirf we have employed craftsmen,
such as a steam fitter, plumber and, machinist, whose duty it is
to relieve the regular operators on their regular days off and at
such other times as might be necessary.
"Under above schedule all men get an averj^e of three days

per month off duty. Also, a two weeks^ vacation with pay has
been given after one year of service. All are on monthly sal
aries paid from the appropriation for operation.. Such time as
the craftsmen are not required for rdief work they are kept busy
on repair work
"Some of the craftsmen have objected to working under this

arrangement and insist on having all of the Sundays and holi
days off. To grant this it will be necessary to put on additional
help for reflef work, and to separate entirely the operating force
from the repaiy and maintenance force.
" We have submitted and the men have accepted the proposi

tion to put all craftsmen on an hourly wage scale at union rates,
paying them only for such time as they work pd with, no vaea^
tion, sick leave, or other privileges or concessions that go with
the salaried positions.
"The question is;
"Having separated the craftsmen from tbe operating force,

and haying no funds with which to pay them" in the maintenance
appropriation, can we continue to employ them on repair work
only and pay them out of the operation fund?
"The new arrangement outlined above will not be put into ef

fect until an opinion from your office assures me it is legal to do
so."

Your question should be answered in the negative; The legis
lature has expressly made separate and distinct appropriations
as to the several classes of work mentioned in your letter and
no anthority is given anywhere to exceed the amounts so appro
priated for each class. According to sec. 20.12, subd. (3)^' the
legislature has appropriated the sum of $3,500

"for the repair and maintenance of all permanent property of
the state at the light, heat and power plant and the healmg jplant
for the executive residence, and for j^e repair and maintenance
of the state capitol building hnd the machinery and equipment
therein connected with the light, heating and power plant."

As I understand you, this fund has been esdiausted.
I am unable to find any authority which permits you to make
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a (.lisbursement for repair and maintenance out of the operation
fund provided for by see. 20.12, subd. (2).

See. 2, art. VIII, Const., provides as. follows:

■ ■ No money shall be paid out of the treasury except in pur
suance to an appropriation by law," etc.

Similar questions have ha.d the consideration of tliis depart
ment, and I refer you to the opinions of my predecessor found
in A'ol. IV, Op. Atty. Gen., p. 387, and Vol. VI, Op. Atty. Gen.,
p. TOO.

It may be that you have charged to repair and maintenance
items which are properly apportipnable and chargeable to op
eration, so that, under sec. 20.76, you are authorized to issue
transfer vouchers, setting forth in each the reason therefor, and
tlio secretary of state is authorized to credit the apportionment
from which payment was originaUy made and 'debit the appor
tionment directed to be charged by the transfer voucher.

Appropriations and Expenditures—Board of Control—State
Puhlic School—Sec. 20.17, subd. (12), par. (e), construed to
include expense necessary to filter and pipe deep well water to
cisterns for laundry purposes at state public schooi at Sparta.

April 15, 1918.
S'i'ATE Board OP Control.

111 your letter of recent date you refer to sec. 20.17, Stats., and
you state:

' Our sanitary engineer, Mr. W. G. Kirchoffer, has made an
investigation of the matter and reported the result of such in
vestigation to the Board. ^ He finds that the water which can be
produced at that institution is soft enough for laundry purposes,
but that it contains so much iron, organic matter and manganese,
that it is not satisfactory for that purpose. He reports that at
the city water worhs during the past yeair they have been operat
ing an .experimental plant for the removal of iron from the city
water and that inasmuch as the city was interested in w^t
eouid be done with the deep well water, the city and the school
jointly, at his - suggestions, constructed a small experimental
plant consisting of barrels and coke with sand filter for the re
moval of iron from the deep well water; that the results of such
experiment have been i^atisfactory. He, therefore, recompi^ds
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that an apparatus be constnlcted for the purification of the
water.' *

'' The question now arises with the Board as to whether the ap
propriation made by the Legislature or any part of it can be
used for expenses incurred in providing machinery or supplies
for the treatment of the water at the State Public School."

I have been in consultation with your sanitary engineer and
find that the only difference that will be occasioned by the use
of the deep well water instead of the water gathered from the
roofs of buildings will be that instead of using the gathering

spouts for the rain water, water pipes and filter equipment will
be used. The same cistern or container wiQ be used under either

system, and the water is to be used in either event for laundry
purposes.

Sec. 20.17, subd. (12)>, par. (e). Stats., provides, in part, ap
propriations for the following;.

"On July 1, 1917,- ® ® fifteen hundred dollars.for the.
construction of cisterns and equipment necessary thereto."

It will be noticed here that there is no limitation put upon

the source from which the water is to be taken, but it is under
stood that it is to be used for laundry purposes. The fact that
the fiowing deep weUs furnish suitable water when the water is
put through a simple filtering plant renders that plant quite as
well within the meaning of the statute, which was to furnish.
water for laundry purposes, as the gathering of rain water.
The words "for the construction of cisterns and equipment
necessary thereto" are broad enough to include such piping,
pumping and other necessary equipment. The fact that a simple
filtering system is to be included is a mere incident to the equip
ment and not prohibited under a fair construction of the above
quoted statute.
You are advised, therefore, that the appropriation therein con

tained can be used for equipment, including filter plant, neces
sary and incident to the use of the deep well water for laundry
purposes at the state public school at Sparta.
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Intoxicating Liquors—Licenses—A village board in a village
wliich is dry but in ■wbieb the election has resulted in favor of li
cense cannot grant licenses to take effect prior to July 1 follow
ing such election.

April 16, 1918.
Archibald MoKay,

District Attorney,
Superior, "Wisconsin,.

In your letter of April 12 you state that the village of Oliver,
in your county, was a no-license territory and at the election'
lield on the second day of April this year the voters decided in
favor of license, and, as you understand It, the trustees are about
to issue a license for the sale of intoxicating liquors, to take ef
fect at once. You inquire whether, under the circumstances, a
license can be issued to take effect earlier than July 1 of this
year. You refer me to-the opinion of my predecessor. Vol. I,
Op. Atty. Gen., p. 360.

The question submitted by you is clearly passed upon by my
predecessor in the opinion referred to. I have carefully con
sidered the same and I am of the opinion that for the reasons
given in said opinion the conclusion arrived at is the correct one.
It would seem that this is the only reasonable conclusion to ar
rive at, considering the wording of our statute.

Under any other construction, if a municipality should alter
nate in being wet or dry, changing every year, there would al
ways be a wet period of about fourteen months and a dry period
of only ten months. This was certainly not the intention of the
lawmakers. You are advised, therefore, that it wiU be unlawful
for the trustees of the village of Oliver to grant licenses at the
present time to take effect prior to July 1, 1918. Sec. 1565B,
Stat.s.

Mothers* Pensions—Words and Phrases—Term "emergepcy"
as n.sed in sec. 573/ construed.

Emergency payments may be continued throughout, the year
if 1 lie emergency continues.

April 18, 1918.
Sta te Board op Control.

In your letter of April 15 you submit the following:
''A mother with two children under the age of fourteen

years is entirely incapacitated by disease. Aid was extended by
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the county court in September, 1917, in the amount of thirty
dollars for that month, and tweuty-seven dollars per month
thereaiter for the period of one year. « « «.
"The qnestion here is what constitutes emergency payiuents.

!Por what period can such payments be made- before .ihey lose
their character of emergency payments as such and become
common and to what extent can the state participate in this aid?
"Specifically, can the state contribute to the excess aid for

September only or can the excess of all the remaining and sub
sequent payments be audited and allowed?"

Subsec. 6, sec. 573/# Stats,, provides:

"The aid granted shall be sufficient to enable the mother,
grandparent, or person having the custody of such children to
properly care for the children and shall not exceed fifteen dol
lars per month for the first child excepting in emergency cases
where the aid to such first child shall be left to the discretion of
the court and ten' dollars per month for each additional child
and in ho case shall any one family receive more than forty dol
lars per month excepting in counties containing a population of
three hundred thousand or over where the maximum for any one
family shall not exceed fifty dollars," etc.

Under the above quoted statute in the absence of an emergency
the aid in this dase should be limited to fifteen dollars for the

first child and ten dollars for the Second. The amount of aid. in
any event and under all circumstances is limited to forty dol
lars per month for any one family iu a county containing less
than three hundred thousand population. If more than three
hundred thousand population, then the mammxun to any one
family is fifty, dollars a month. This is true whether aid be
given on an emergency basis or in the absence of emergency.
If in the absence of ap emergency, there must be at least four
children under fourteen years of age in the family in order that
the family receive forty dollars in counties with a population
of less than three hundred thousand. In case of an emergency,
however, aid may be given to the extent of forty dollars, if
there be only one child. In other words, the discretion of the
.court is limited to payments not to exceed forty dollars per
month to any one family.
What constitutes an emergency and the duration thereof must

be determined largely by the legislative purpose of the act in
question. The purpose of the act as disclosed in subsec. 6, above
quoted, that
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''the aid granted shall be sufficient to enable the mother to
])]'opei']y care for the children"

and linilling the amount of aid in ordinary cases to fifteen dol
lars for the first child and ten dollars for each additional child,
indicates that any unusual, sudden or unexpected happening or
occasion, or combination of circumstances of pressing necessity
in the lorm of sickness, disease or incapacity of any Mnd which,
in the judgment of the court rendered it impossible for the
custodian of the children with the ordinary aid to properly care
for them, would, in that individual case, constitute an emer
gency within the meaning of the statute. It is also difficult to
lay doAvn any general rule as to what shall constitute an emer
gency, as each ease must be determined upon all the facts and
circumstances surrounding it.

As to the duration of the emergency payments, it is quite ob
vious that an emergency may arise very suddenly and, once hav
ing arisen, the unusual need of aid occasioned thereby may ex
tend ovoi' a considerable period of time, and inasmuch as the aid
necessary to properly care for the children in the ordinary case
is limited to fifteen dollars.for the first and ten dollars for each
other child as long as the necessity for aid in excess of that
amount exists, then, within the meaning of the statute, the emer
gency is coextensive with such need, and if the emergency ex
ists ill the judgment of the court, it is proper to receive aid on
the emergency basis.

You are advised, therefore, that if in the judgmenF of the
court an emergency continues to exist throughout the year, he
may, in his discretion, gi*ant such aid as he sees fit, not to exceed
forty dollars or fifty dollars, as the case,may be (depending upon
the population of the county), to any one family, and the
voucher for the payment of the state's one-^third of the same
may properly be audited and allowed by the state.
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Appiropr^tiom and Expenditures—Automohiles^The dairy
tod food doimmssioner may buy an automobile for use by bis
inspectors tod pay for.it out of bis general appropriation.

Api!ill8,1918.
Honorable George J. Weigle,

Dairy and Food Commissioner.

In your communication of April 13 you refer me to sec. 2g!59,
Stats., appropriating money for your department, and you re
quest my opinion as to wbetber you are permitted to purebase
automobiles for tbe use of inspectors in tbe performtoce of
tbeir duties. Said see. 20.59 provides:

"There is appropriated from the general fund to tbe dairy
and food commissioner and ex officio state superintendent of
w.0igbts and measures:
" (1) Annually, beginning Jtdy 1, 1917, sixty-tbree thousand

tbirty-two dollars, for tbe^ execution of bis functions. Of this
there is allotted to said commissioner and superintendent an an
nual salary of .three thousand dollars. All license fees col
lected by the dairy and food commissioner under the provisions
of sections lllOci-—1 to 1410d—8, inclusive, of the statutes, shall
be paid into the general fund and fifteen hundred dollais
thereof is appropriated therefrom and added to this appro
priation.
" (2) On July 1, 1913, five thousand dollars for the purchase

of new apparatus to be used in the enforcement of the laws re
lating to weights and measures. On July 1, 1917, seven hun
dred twehty dollars, for the purpose of two Ford automobiles."

• There are three more subsections in this section relating to
appropriations but .not here relevant.
An official opinion was rendered by my predecessor. Vol. VI,

Op. Atty. Gen., p. 592, that the appropriations for Ford auto
mobiles contained in subd. (2) can be used only for purchasing
inachines of that make.

Sec. 1410, referring to the dairy and food commissioner, con
tains the following:

®  ̂ Such commissioner may, mth the advice and con
sent of the governor, appoint assistants, who shall be experts in
dairy products, and chemists who shall be practical analytical
chemists; he may also, with such advice and consent, appoint
agents for the inspection of milk dairies, factories, cheese fac
tories, foods and drugs, and creameries, and to atost in the
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work of the dairy and food commission- at such times- and for
such jieriods of i^e as may be required in the enforcement of
the dairy and food laws or other laws required to he enforced
by the said commissioner and ex officio superintendent of weights
and measures. ® ^ ® The commissioner shall be furnished
with a suitable office in the capitol^ and with such supplies and
printing as may be necessary. » » o.'V

See. 1410a provides, in part:

''It shall be the duty of the commissioner to enforce the laws
regarding the production, manufacture and sale, offering or ex
posing for sale or having in possession with intent to sell, of ̂ y
dairv'. food or drUg product, the adulteration or misbranding
of any article of food or dai^, or condiment or dri^ and per
sonally or by his assistants, inspectors or agents, to inspect any
milk, butter, cheese, lar<^ syrup, coffee, tea or other article
of food, or drink, condiment or drug made or offered for
sale within this state which he may suspect or have reason
to believe to be impure, unhealthful, misbranded, adulterated
or counterfeit, or in any way unlawful, and to prosecute or ̂
cause to be prosecuted any person, firm or corporation engaged
in the manufacture or sale, offering or exposing for sale or hav
ing in possession with intent to seU, of any dairy product or of
any adulterated, misbranded, counterfeit, or any unlawful arti
cle or articles of food or drink, or condiment or drug. * ®

Under sec. 1410i& the commissioner, his agent or assistant is
given free access to any bam or stable where any cow is kept or
milked, or to any factory, building, dairy or premises where any
dairy product is manufactured, handled or stored^ When the
milk from such cow or such product is to be sold or shipped. He
is gi\ en power to enforce such measures as are necessary to-se
cure perfect cleanliness in and around the same and of any
utensil used therein, and to prevent the sale of milk from cows
diseased or fed upon unwholesome food.
An official opmion was rendered by this department on

June 23, 1913, Vol. II, Op. Atty. Gen., p. 5, to the effect that
the AVisconsin highway commission may purchase automobiles
for use of its fidd men although there was no express provision
in ilie statute authorizing the purchase of automobiles or ap
propriating money expressly therefor. It was said, on page 7:

' It is a -fgrnilinr rulc that, where express power or authority
is granted for the accomplishment of a particular purpose, such
other' and further power and authority as may be necessary for
the accomplishment of the main purpose is implied. The legis-
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lature has charged the state highway commission with the per
formance of very important duties in very general terms. I ean
discover no legislative intent to define or liinit the manner in
which it shall prosecute the work delegated to it/ '

The same reasoning applies to your department. Ton have
been charged with the performance of important duties in gen
eral terms, the same as the highway commissioner, and I believe
that whenever in your judgment economic and efficient service
by your appointees is promoted if you supply them with auto
mobiles, you have the power to do so. It is necessary for your
appointees, in order to. discharge the duties imposed upon your
department, to travel from place to place in visiting the different
dairies, ereanieries and other places imder your supervision.
Undoubtedly, by the use of automobiles more places may be
visited in a day and the efficiency of your department will thus
be increased.

I do not believe that the appropriation for the purchase of two
Ford automobiles is to be construed as the expression of a legis
lative intent that no more and no other automobiles can be pur
chased out of your general appropriation. Toiir question should
therefore be answered in the affirmative.

Counties—Automobiles—County boards may enact ordinances
providing the same penalties as the state law for highway speed
violators.

April 19, 1918.
Honorable Henry Johnson,

State Treasurer.
I have your favor of April 15 together with communication

from J. W. Blair, county treasurer of Kenosha county, which
communication I herewith return. ■

I note the county treasurer states that the fines referred to in
his communication, amounting to" $1,676, were collected for vio
lation of Kenosha county ordinance number one, and he. daims
the right to retam the same for that reason, and, you inquire
whether there is a statute whereby the counfy can pass an ordi
nance to prosecute speed violators and retain the fines,

In answer to you? question I would say that sec, 1636—55,
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among other things, provides that the statutes regarding high
ways and the use of vehicles thereon

"shall not prohibit any city, village, county, .town, park.board
or other local authorities from passing any ordinance, resolution,
rule or regulation in strict conformity-with the provisions of sec
tion 1636—47 to section 1636—57, inclusive, imposing the same
penalty for a violation of any of the provisions of said sections,
whore such violation occurs within said city, county, town or
village," etc.

I find further that sec. 669, Wbd. (15a), provides that the
county board of each county shall have power at any legal
meeting

'' To enact ordinances or by-laws regulating traffic of all kinds
on any highway, except street or interurban railways, in the
county whieh is maintained at the expense of the county and
state, or either thereof; to declare and impose forfeitures, and
enforce the same against any person for any violation of sucli
oi-dinances or by-laws; to provide fully the manner in which
foi feitures shall be collected ; to provide for the policing of such
highways and to provide for what purposes all forfeitures col
lected shall be used."

It would seen! clear, therefore, that in the cases coming within
the provisions of the statute last quoted counties would have au
thority to pass an ordinance under which speed violators could
be prosecuted and the fines retained by the county to be dis
posed of as directed by the county board.
I think this answers your question.

Public Officers—City Treasurer—Constable—Offices of city
treasurer and constable may be held at the same time^-py the
same person in a city of the fourth class under the General
City Charter liaw. . ,

April 19, 1918.

H onorable L. G. Whittet,

Secretary to the Governor.
In respopse to your inquiry as to the legality of the offices of

ti-easurer and constable of the city of Edgerton being occupied
by one and the same-person, you are advised that in my opinion
there is no incompatability in the duties of the two offices, and

t Hat one person may legally hold both.
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The only point which oceniTed to me at which tl\.e dhtdes of
the two offices might come in conflict is in the collection of
personal property taxes. It is the duty of the city treasurer to
cOUtect such taxes by suit when necessary and the constable is
commonly^ the officer who serves the summons in justice court.
I find> howeyer, oh turning to the statute (sec, 1100) , that in

such suit ' 'Hie summons may be served by said treasurer or any
constable. " This-^uotation answers the objection mentioned.
E^erton is a city of the four^ class operating under the

General Charter Law, as I am ad^sed. Under that law both
positions are city offices. Sec. 925—23, The general duties of
the cily treasurer are enumerated in see. 925-T-43, and those
of the constable in sec. 843, Stats. I find no conflict in the
duties of these two offices as laid down in those sections and I am
of the opinion that the positions are compatible.

Constitutional Imu—Public Officers—Special Messenger—^A
special messenger, under sec. 11.70, is not a civil officer, within
the meaning of that term in sec. 12, art. TV, Const.

April 22, 1918.
HoNORABjiE Merlin

Secretary of State.
I have your letter of April 11, which reads as follows:

'^' Assemblyman Arnold C. Otto of Milwaukee was appointed
as a special messenger to secure the solcKer vote at Charlotte,
N. C. Mr. Otto has presented a bill for his expenses and also
for $60 to pay for twelve days* service at the rate of $5 a day,
as provided by law. ,
"The question has arisen as to whether Mr. Otto can draw

the salary, ns he is a member of the legislature. I would ask if,
in your opinion, this is a proper charge and if the amount can be
allowed."

The question whether Mr. Otto may be aUowed his ciaim for
his expenses and services as a special inessenger depends upon
the construction to be given to sec. 12, art. lY, state constitution,
Vphich readis as follows:

"No member of the legislature shall, during the term for which
he was elected, be, appointed or elected to any civil office in the

ifi-r-A. a.
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.stiit{> which shall have been created, or the emoluments of which
shall have been increased, during the term for which he was
elected."

Til is constitutional provision was considered in an opinion by
my predecessor and found in Vol. VI, Op. Atty. Gen., p. 498,
It was there held that a state senator who was a member of the

legislature at the time that an act was passed creating the Mil
waukee civil service coihmission was eligible to hold the position
of chief examiner of said commission on the theory that the
])osiiion to which he was appointed did not constitute a civil
office, as those words are used in the constitution.

It is unnecessary for me to go ever the ground and the authori
ties cited in support of this conclusion. If the position of chief
examiner of the civil service commission, which pays an annual
salary of fifteen hundred dollars, and which is permanent in
character, is not a civil office, then the position of special mes
senger to secure the soldier vote under ch. 16, laws of 1918, and
whicli is only a temporary appointment, is certainly not a civil
office under the constitutional provision above quoted.

Moreover, these messengers are appointed under the provisions
of sec. 11.70, Wis. Stats. 1917, as amended by ch. 16 of the spe
cial session laws of 1918, which reads, in part, as follows:

"The secretary of state, not less than ten days before any
el eel ion held under sections 11.69 to 11.82, inclusive, sWU desig
nate one or more employes in his department,, or, if there are
not sufficient employes in his department available for that pur-
lK)se. he shall appoint one or more other persons, as special mes
sengers," etc.

It will be noticed that these messengers are first to be em-
ploycs from the department of the secretary of state, and if suffix
cient employes are not available, he shall appoint one or more
other persons as special messengers. The appointment, of
course, is temporary and for this special service. It would
seem that to call such employment of such special messengers
a ciA-il office under the constitutional provision would be dignify
ing the language of the statute beyond its reasonable import.
The service rendered by Mr. Otto as special messenger was

entii'cly foreign to his duties as member of the legislature and
was certainly not performed by him as such member.

I am therefore of the opinion that the conqpensation for which
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he has filed a claim does not constitute additional compensation,
edther directly or indirectly, as a member of the legislature and
is, therefore, not in Contravention of sec. 12, art. IV, state con
stitution.

It is therefore* my opinion that the claim of Mr. Otto is a
proper charge and is entitled to be allowed and audited by you.

Agnculture—Bounties—Crows are not protected by federal
bird law.

April 22, 1918.
Gael 0. Neuman,

District Attorney,
O.eonto, Wisconsin.

In your.letter of recent date you submit the following:

"The town board of this county are passing a resolution of
fering a bounty of 25^ for crows. I have been informed that
there is a federal law protecting crows*. Kindly advise me if
such is the fact"

In the act of congress dated March 4,1913, 37 U. S. Stats^ at
Large, 847, relating to* the protection of migratory birds, under
the heading "definitions," subsee. /, appears a classification of
brcds that shall be considered inigratory, insectivorous birds.
Grows do not appear in such enumeration.

At the convention between theUnited.States and Great Britain
for the protection of migratory biri^ in the United States and
Canada articles were adopted to protect migratory, mseetivorous
birds. Art. I, sec. 2, enumerates migratory, insectivorous birds,
and crows do not appear in such enumeration. Subsec. 3 pro
vides for other migratoiy, nongame birdsy and crows do not ap
pear iu said subsection. ■ .

.1 conclude thereforei that there is no federal protection for
crows.
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Appropriations and Expenditures—Normal Schools—Federal
Aid—^An emergen&y appropriatioii cannot be made simply on
account of' moneys from the federal government haying been
paid into the state normal school fund; but can be made only
when the Tegular appropriation for operation is not sufficient,
to cai ry on the ordinary regular work of an institution. «

April 24,1918.
Stati: Emergency Board.

You informed me by letter of April 18, 1918, that the sum
of $3,546.74 has been certified by the state board of vocational

education to the secretary of state for payment to the normal
fund income out of moneys received foom the United States

under the Smith-Hughes Act (act of congress approved Febru
ary 23,1917, 39 U. Si Stats, at Large, 929), and that the emer
gency board has been asked to increase the appropriation "for

operation" of the Eiver Falls normal school by that sum, and
you say:

"The emergency board desires an opinion, first, as to whether
it is within their powers as given in sec, 20.74 of the statutes
to act upon this request, .and, second, as to whether there is any
otlnu' provision in the stetutes under which this board oT any
other board wotdd have pOwer to act upon the request befoTe
mentioned." .

Talting up your dSLrst question we find that Sec. 20.74 is very
guarded in its grant of power. The legislature there makes
provision whereby the schools and other institutions of the state
shall be kept open and in operation and be enabled to carry on
their accustomed courses and regular work, although the expTeSS'
appropriation therefor should prove insufficient from any cause.
At the same time, the doOr is kept dbsed against inaugurating
nev^ courses or enlaTging old ones, or taking up any new work
which demands money in excess of the sum directly voted by the
legislature for operation. 'It is not necessary to dwell upon
the purpose of this statute. AH concerned understand that
full y. By the section under consideration

"There is annually appropriated such sums as may be neces
sary ® ^ * as an emergency appropriation to meet operat
ing expenses of any state institution, ® ♦ * for which sufii-
cieiit money has not been appropriated to properly carry on the
ordinary regular work. No moneys shall be paid out under
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this appropriation escept upon the certification * # * that
such, moneys are needed to cany on the ordinary regular work
of 13ie mslatution ^ * and that no other appropriation is
available for that purpose." Sec. 20.74.

"The ordinary regular woi'k" here spoken of must be ascer
tained as of the toe the appropriation is voted, or at least as
early as the beginning of the fiscal year for which the appropria
tion is made. "When so viewed there are at least two conditions
to Certify additional appropriations under this section that are
Wanting:

First, it does not appear from your letter or the correspond
ence which accompanies it that the regular appropriation "for
operation" is or wiU be exhausted. The inference seems plain
that the^$83,666 appropriated by sec. 20.38, subd. (a), for
operation of the River Falls normal school for the. current year
is not exhausted, and, on the contrary, will be sufficient for the
"ordinary regular work of the institution^' for said year.
• Second, the additional ̂ ense incurred during this calendar
year as compared with former years of teaching agriculture and
of fitting teachers of agriculture is rather an extraordinary
than an ordinaiy work of the school, and is new and special
rather than the regular work of the school as it was conducted
when the appropriation was made or at the beginning of the
fiscal year. Evidentl;^ modifications and additions have been
made in the course and to the teaching force.

I am unable to briag the situation presented within the terms
of said see. 20.74. Not every emergeney warrants action there
under, but only such unforeseen events aS result in making the
direct appropriation for "ordinary regular work" insufficient
for carrying on that work. A practical illustration in connec
tion with the normal schools resulted from thej marked advance
In the cost of fuel, regarding which an opinion was given to the
board of normal school regents.®
Your first question is answered in the negative.
The same answer must be given to your other question. I

know of no other statute which permits the "increase of the
operating account" of a normal school, and there are some stat
utes which seem to me to forbid it.
The request to you asserts that "federal aid. was npt taken

» Page 88 of this volnme.
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into fonsideration by the legislature at the time of appropriat
ing funds to the River Palls normal school.^' The courts -will

assiniie the contrary of that assertion. The appropriation to
tliG River Falls normal school for this year is so made by ch.
447, laws of 1917 (approved June 14, and published June 21),
The federal aid act was approved February 23, 1917, more than
tin 'CO months earlier.

Furthermore, No. 465, S. (which became ch. 494 and which
accepted.such federal aid), was introduced by the committee on
I)ublie education and welfare oh March 21. The legal presump
tion is that the legislature had this federal aid act in mind when

it made the appropriation last mentioned.
See. 20.36 was revised by ch. 14, laws of 4917, approved

March 16, ̂ d published March 21. In that revision, and now,
the statute says:

"All * *- ♦ subventions from the United States for or in
behalf of the normal schools ^ ® or any purpose con
nected therewith.; ^ ® shall be paid into the state treas
ury and-credited to the normal school fund income," etc. See.
20.36, subsec. (4), subd. (e);

The very next sentence of the statute provides;

"The normal school fund income shall be applied to the pay
ment and support of the state norinal schools and the purposes
prescribed by law; hut the nwneys from said fund shall he avaii-
able only as expressly appropriated therefrom hy the legislature."

The moneys received from the United States under said act

of congress "

"shall be paid out. on the; requisition of the^ State.board as rcr
imbursement for expenditures already incurred to such schools
as are approved by said State board and are entitled to receive
such moneys under the provisions of this Act." See. 14 of the
act, 39. U. S. Stats, at Large, 929.

The request to you states that the state board of vocational

education has certified the sum named for payment to the nor

mal fund income. Presumably that sum has been passed to that

fund arid thus has reached a destination marked for it by the

federal act. From there the moneys are subject to the state

stal utes. The provisions above quoteid from, sec. 20.36, subsec.
(5), stand in the way of doing what you are asked to do.

Wi&
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On the whole, I eoiielude that yon are not authorized to grant
the Bo-called emergency appropriation, but are under the eon'
ditiohs stated expressly forbidden to do so.

Bridges and Highways—S^ate Trunk Highway Sysienir—
Gounfies-—^The ebunty is required to pay for services of an op
erator of a drawbridge necessary on the state trunk highway
system. - .

April 24,1918.

Wisconsin Highway Commission.

Your favOr of April 18 is at hand. You state that sec. 1317,
subsec. 1, subd. (a), provides that on and after May 1, 1918,
each county Shall adequately maintain the whole' of the trunk
system lying within the county in accordance with the direc
tions, Specificatibps and regulations made for such maintenance
by Ihe cornmiSsion, and that the county highway commissioner
of one. of your counties caBs attention to the fact thpt one of
the bridges in his county, which is on the state trunk highway
system, ha^ a movable span which requires the constant presence
of an operator whose duty it is to open the bridge to permit the
passage of boats and to close the bridge after the boats have
passed to perniit the renewal of traffic. You ask whether the
county-is required to pay for the services of this operator, who
has pre-viously been paid by the to-wn or municipality in which
the bridge is located. . ,

Sec. 1317, subsec. 1, subd; (a), provides, in part, as follows:

"On and after May 1, 1918, each county shall adequately
maintain the whole of the trunk system lying within the county
in accordance with the directions, specifications, and regulations
made for such maintenance by the commission."

Subd. (b) of said subsection further provides:

" Said maintenance shall include the maintenance of the^por-
tion of the trunk system improved under the provisions of either
the state aid or federal aid laws, as weB as of those portions of
said system as yet unimproved under either law."

Subsec. 5 of this same section makes the county liable for
daims for damages due to the insufficiency or lack of repair of
the trunk system.
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Sec. 1312a, subsee. 1, siibd. (b) provides:

"Wherever the word highway is used in sections 1312 to 1317,
inclusive, of the statutes, it shall be construed to mean a public
road, together with ̂  culverts, bridges, overgrade and under-:
grade crossings with railways, and all other appurtenances nec
essary to make a road usable and safe for public travel, and
nothing in said sections shall be constmed to prohibit the con
struction of a bridge and its approaches and protection separate
from any other construction."

It seems clear from these statutes that the county is required
to take full charge of the trunk system, and if, as in the case you
mention, it is necessary to maintain a drawbridge over a navi
gable stream Used by boats, l am of the opinion that that burden
would fall on the county, and it would be the duty of the county
after May 1, 1918, to pay the operator of the drawbridge in
question.

Education—Wiscondn School for the Blind—Counties-r-
Caunty Aid—The Wisconsin school for the .blind is not a chari

table, reformatory'-or penal institution.
Blind pupils attending such school may be entitled to aid in

the discretion of the county board.

April 25, 1918.
State Board OP CoNTObL,
In yours of April 16 you submit the following:

"A])plication is made at various times to the superintendent
of the school for the blind by pupils of that institution showing
that tliey are not inmates of a penal or eheritable institution
and are, therefore, entitled to the county pension or county aid
provided by statute for blind persons.
(<« 0 «

"This bopd desires your opinion.as to whether inmates of
the Wisconsin school for the blind would be entitled to aid under
the provisions of that section and also desires your opinion as
to wlicther -the school for the blind is, a charitable institution
under the statutes."

Ch. 45/ relates to the education of the blind. Under the
scope note "Object and supervision of school for" sec. 568,
Stats., provides, in part, as follows:
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*' The object, of the school for ithe ieducafioil of the blind, -estab-
1isbfi<i in JanesyiUe, shall be to afford to that xii£fo:#ttnate class,
so far as possibicj enlightened and practical edlication, which
may aid them to bbtain the means of subsistence, discharge the
dtities of citizens and secure all the happiness which they are
capable of attaining. The general superyision and goyernment
of said schodl is yestcd ip the state hoard of control. A spmmcr
School for adtdt blind' persons shaU he maintained in connection
with such School for #e blind.

iSSCf 5B9i relates to the adhpssibn of persons and expense pf

" All blind residents of ibis state who are of suitable age and
capacity to reeeiye instruction shail be received and taught and
enjoy all the henefits and piiyileges of pupOs, have the use of the
Hhrary and hbohs of tuitipn, and be fumdidied with board, lodg
ing, washing and fhditi^ee of cha?^^^

See. provides:

'■' Any male person bver the age of twenty-one years, and any
female person over the age of eighteen years, who is declared
to be blind in the manner herein set forth, and who is not an
Inmate of any charitable, reformatory or penal institution in
this state * ^ * may, in the discretion of the county board,
receive from the county ^ * o a benefit of one hnndred dol
lars per annum • *

The question, therefore, to be determined is whether pupils
attending the sehbOl for the blind are, within the meaning of
SpA inmates of a ^'charitablcy reformatory or penal insti-
tutibn.'' There can bC no conteniaon that such pupils are in
mates of a"refonrnatory or penal institution.^' The que^on is,
therefore, rediiced to whether or not a pupil of said sehbblis an
"inmate" of any "charitable" institution in tiiis state and
whether or not the school for the blind is a charitable institution
vtithin said Section of the statutpS;

The word "inmate" is defined in the Gentuiy Dictionaiy:

" One who. is a mate or associate in the peciipaney of a place,;
hence; an indwellei* ; aii associated lodger or inhabitant; as, the
wmafes of a dwelling-housei factory, hospital, or prison."

Wehster^s lnteimational Dictionary defines the word:

"One of a family or community occupying a single dweiling
pr home; as the of a private house; an inmate oi a eoh-
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vent; also,^ one confined or kept in an institntion sueli as an
asylinn, prison or pooPhouse."

If pupils at the school for the blind are "inmates of a chari
table institution," what are. we to say of students wlio are at--
tendiny: the umversity of Wisconsin and boarding and'rooming'
in oiKi of the la(^es' dormitories, either Chadbourno orTjathrop-
hall ? It shocks Our sense of word selectiph to call them inmate^
of a «'haritable ihstitution. Yet if in the school for the blind
they are inmates of a charitable ihstittitiohj we cannot escape
so classing them at the university. In both cases the student
lives in that institution, and there is a'financial loss to the' state
in fujiiishing the educational facilities in both cases. The dif
ference, if any, as to the cost to, the state is mepely one-of degree
and not of principle. In both cases the dominant purpose of the
state is education, not to furnish maintenance to the poor,, cor
rect iiicorrigibles, or penalize offenders.

Tin; use of the term "inmate" in connection with charitable,
reformatory ahd penal institutions in seC. 572i "would indicate,
that the statute did not intend to reach pupils in a school where
no correctional, reformatory or penal features were in vogue.
This contention is further borne out by sec. 56ij, subd.'(i2),
where it is made the duty of the state board of control

"to ® prescribe the school terms and confer, upon meri-,
tori01 IS pupils thei'ein such academic and literary degrees as are
iLsually conferred by similar institutions, and grant diplomas
accordingly." . .

Note t hat the term '' pupil'' rather than '' inmate " is applied.
I have, given consideration to the fact that the school for the

blind is an institution which by statute is UEder the supervision
of the state board of control, and the further fact that the uni-
versily and Other eduektional institutions are not under this ju-,
risdiction. This finds ah explanation in the history of the school
foi' the blind rather than in the classification of institutions on
the basis of whether they are charitable, reformatory or penal,
as distinguished from those strictly educational. No good rea^
son is apparent, other-than an historical one, why the school for
the blind should not ]3e considered a part of the school system
of the state under the jurisdiction Of the educational authorities
of th<^ state. I am forced to the conclusion that while the school

f;)'.' the blind figs sontO cba-ritable feftture^, as has tfie state ujh-



J ,'' ■ ■' ■ ■'; ' -'■ I' ' '■"■ ■'■ !; ■. ■'! ■ ■'^; \}\

Opinions op the Attorney-General 235

versity, and all other schools, it is predominantly an edncatiohal
jnstilnition and that persons Teeei\dng an education there are
not ' ̂ ininates' ' of R charitable institution as contemplated in the
statute. ^ '

The requisites for entrance to an institution shed some light
upon its character. Sec. 569; Stats,,-provides that any blind
resident of this state of suitable age and capacity to feeeive,
instruction shall Ise received. Gharitable institutions as distin
guished from education^ iiistitutiOns-presuppose a condition of
ih^gencey mentai defeetiveness, necessity for moral correction
or a pen^ty, while the only requisite for admission to the school
for the blind is that the person applying for admission be blind .
and capable of receiving instiTiction advantageously. It is open
to rich and poor alike. Its piurpose is solely to educate. When
measured by the'entran^re requiremehls: and the purpose of the
sdbool there is nothing' in its attributes: that in any way suggests
the essential characteristics'of a charitable institution.

Among the indicia which tend to give character to an institu
tion is the purpose for which persons attend the institution.
In the case of the sehool'for the blind the sole purpose is to seek
education. This is the statutory purpose set out in sec. 568,
Stats., and from a practical viewpoint it is the impelling motive
that brings students to school; Thejrdo not enter for mainte- .
nance because of indigence, nor are tiiey placed there for cor
rection, nor as a penalty. They atiend to b# educated,, just as
pipih attend'a college or thnversit^^^ The^oidy difference is that
the eqtiipm,ent m peculiar;, due to the pexhiiiar needs;'oeeasioned
hy' the iirifortiiinateLeonMtinn bf blih-dhesS. It v^as notvonly hot
the purpose of the school as set outih sec. 568; .sitpr®, to admin
ister to indigents, imbeciles; correct incorrigiblesvahdv punish •
offenders, but the institdtioh is not fitted for such' work and in
fact is not called upon to do such work. Its work is solely to
edueata the blind.
I have also considered the fact thatrueariy all of the mainte-

nahCe of pupils'attending the school'for the blind'is furni®^®d
by the state; Pupils are furnished bookSj board, lodging^) wash
ing and fuel. This fact does hot militate'against the claSsifica^
tiOn of the sChopl" as an edUfeatibnal institution.' It is a mere
matter of degree varying in various'' educational institutions.
Sohie futnish' textbooks only. Others furnish transportation to
and from sChooh ^d othets furhish hoarding famlitieS; The
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fact that blind people baVe pe.cnliar and different needs, and the
fact that their epnditlpn lends itself tp.an arrangement whereby
all the necessities are furnished at the institntion instead of at

private homes, a greater or less distance from the institution,
does not change the nature of the relation of the pnpil to the
school, and. there is nothing in this relation that r^dera it dif
ferent, except in the matter of degree, from other educatiPnal
institutions.

There is a well recQ^aized distinetion between education and
charity, which has been recognized both by the courts through
out the country and by our own legislature since the organization
of the state. It is laue that in.a sense there is a broad definition
of the word "charitable;" This broad definition has grown up
to meet the nee^ of emergencies, where- a question of charitable
use of property as \distin^ished from private use has been qnps-
tioned, and w^bere it was necessary to protect gifts, and devises,
given in trust for charttable purposes to prevent such trust
from being defeated by private parties.

Ill passing upon the qnestion before ns we cannpt invoke this
broad definition of the word ''charitable" which was bronght
into lieing for an entirely different purpose than is contemplated
in sec. 572^ Stats. It is true that some courts have gone so far
as to hold for certain- purposes that a state normal school is a
charitable institution. State v. Board qf Gantrol of State Insiir
tutions, . (Mnn.) "88 N. W. 583. It will he noted, however, that
this definition was used upon a eonstitntional qnestion constru
ing the scope of the title of a legislatiye apt. 'The. opinioh is
based upon the broad definitipn of charity and is. not at all ap
plicable to the matter now before us, as is st^gested _iu the -dfis?
senting opinion therein on page 542.

Sec. 572^ is nierely a portipn of a coinprfehensiye system of
statutory eUaetment to aid various classes of dependents in this
state. In the same dass is the so-eallied Mothers* Pension Act,
and the various indigent statutes, and statutes granting aid to
poor and needy persons. It is the policy of the state not to per
mit these various statutes in the comprehensive system to over
lap each other in appHcation. The so-called Mothers' Pension
Law provides that aid- given under the act shall be .the only form
of puhlie aid received. Yet it does not thereby prevent the
children intended to be benefited thereby from attending school
and thus receiving the eharltable aid that flows from every pub-
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lie school. The words ''inmate of charitable, reforfiiatory,
or penal instithtion m this state'' be tahen to mean in. the
statute such institutaoiis as care for indigerLts aud itteiital de
fectives, eorreet iaeorrigibles, or penalize offenders. The statute
providos that the payment to the blind shtdl be made out of the
county tr^sury. The state is not directly respoimible for the
aid oT any part of it, Doubtless the other county inslitutions,
such as the coimly" poorhouse, county jail, as well as other penal,^
35^prinatpi|p' and detention hoittes outsido of the County, were
dominant in the legislative mind when the act was passed, and it
reasonable to suppose that the legislature did not have in mind,

at all in enacting 572i the school for the blind at Janesville,
You are therefore advised that the W^isconsm school for the

blind is not a charitable institution, as contemplated in sec. 572i,
Skts., and that blind pupils attending such school may be eur.
titled to^ aid under the prOyisions of said section in the discretion
of the county board;

Morriofife-^First copsins by half or whole blood prohibited-
from marrying by see. 2330.
'  April 25, 1918.

AiiBert W. Gbadt,
Bistrict Attorney,

Pbrt Washington, Wisconsin.

M your favor of April 24 you inquire whether the county
clerk of your county can issue a marriage license to a person
who has the following relationship to the young lady he intends
to marry: the father of the young man and the mother of the
young lady are brother and sister, but the fathet of the young
man is a son of the young man's grandeather by a first mar
riage, and the mother of the young Ihdy is a daughter of the
young mail's grandfather by a secpnd marriage.

Sec. 2330, Wis. Stats., reads as fodows :

"No marriage sbaU be contracted while either of the parties
has a husband or wife living, uor between; persons who are nearer
of kin than second cousins, computing by the rtde of the myil.
law, whether of the half or of whole blood, " etc.

The yoUng people in question are first cousins .under our law,
and it is my opinion that the demise cannot properly issue.
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C oi'poPdtto^s—iAinitBindiJ^Bnt (yf .■Ajt^(3,Bs—~Quoruifni—~k n. ̂ s^^nQfa-
tion of five hundred or more memfij^ eaH anieiid its articles
under seC. 1786e—rl2a at a laeeting properly called and no
ticed, attended by not-less than 10% of its stockholders.

April 25,1918.
IIOXORiBLE MERLm HxiLL,

Secretmy of Sicite.
In your esteemed favor of April 25 you.inquire if ten per

cent of the total number of stockholders, as provided by .sec.
1786e—12«, Stats., is-suflacient to amend the artides of incor
poration of a cooperative company.

Sec. 1786e^6, Stats., provides for the amendment of articles
of cooperative companies, and, in part, reads as follows:

' The association may amend its articles of incorporation by
a niajority vote of its stockholders at any regular stockholders'
meeting, or at. any special stockholders' meeting called for,,
that purpose, on ten da^s' notice to the stoclAolders. ® ® '®."

3'his provision has remained on the statute books unchanged
since 1911.

At the 1917 session of the legislature a new section of the
statutes was'.enacted by ch. 51, laws of 1917, which reads as
follows:

' ■ Section 1786e-^12a. At any regular or special stoc^olders'
meeting of any association with five hundred or more members,
if not less than ten days'notice thereof was mailed to each stock
holder of the association at his last known post-office address,
and if the fact and date of mailmg is established by the affidaTdt
of t he secretary of such association, the stockholders present dt
such meeting," if equal in number to ten per cent or more of the
total number of :stockholderS in such assodation, shall constitute
a quorum for the teanSaCtion of any business that a majority of
all the stockholders could lawfully transact if present at such
meeting.''

In passing this latter act the^ legislature undouijtedly had in
mind that it was practically impossible for the larger of these
associations of cooperative companies, to secure the attendance
of a majority of their stockholders or members at thdr meetings
for the transaction of business, and this latter statute was un-
dou])tedly .enacted to meet that difficulty.

1 therefore advise you that it is my opinion that where such
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CQoperatiye comply or assocmtion has five hundred or more
members it can amend its articles by a meeting attended by not
less than ten per cent of the total number of its members or
stpckholders under the provision of sec. 1786e—-IBa.

Intoxicating lAquors—J^mses-r-The vi^ht to a license is for
feited where the business has been discontinued for eleven
months.

'  April 25, 1918.
J. K. Rpipfner, ■

District Attorney,
Stevens Point, Wisconsin.

In your coinmunication of April 23" you state that a person
owns a building in which a saloon was, conducted on June 30,
IfiOT, and. continuously ffom that date until some time in May,,
1917, when, the pterspn holding the 'Hcense disobeyed one bf the
excise laws and the council revoked his license; that sinCe that
time the salOpn has; been vacant and no license was appUed for
for the 1917 to 1918 period. You inquire whether the council,
of your eily has the power to issue a license for a saloon in this
building for the year 1918 to 1919.

This question must be answered in the negative. The fact
that no. license was taken out in that place prior to this time,
for the period of one year,, has the effect of being co^idered in
law as an abandonment of said place for saloon purposes.. The
owner of the place has forfeited the right to have a license
granted to it as a preferred plaee; See Koch v. State-, 157 Wis.,
4:Zl-,8.taieexrel.Owenv.Schott6n,lQ5Wis.SS.

In the Schotten case the saloon business had been discontinued
for one year. In New York, under a similar statute, a discon
tinuance of the business for twb months has been held to work
an abandonment of theaame fonsaloon purposes. . See People ex
rel. Bagley v. Bamilion, 25 N. Y, App. Plv. 428; In r^.Lymm,
54 N. Y., Supp. 294; Xn re Lewis, 29 N. Y. Misc. 532.:

A granting of the licenses at this time for the year 191710 1918
■ wdl not reinstate this saloon. You are advised, therefpre, tha|

the city councn has no power to grant a license for' ihe location
in question at the present time, so long as it Cxcee^ the ratio of
sec. 1565d, the so-called Baker Law, in granting^ licraises.
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Public Officers-^Gouniy Bpardh^€}ompmsaUovr--r'VlL& per diem
of members of the eoonty hoard as three dollars a day unless
increased to not exceeding four dollars a day; by resolution of

.  next preceding board.

April 25,1918.
C. J. TeSelu:,

District Attorney,
Aplago, Wisconsin.

Youi- inquiry of April 24 is at hand. You state that the
county board for your county in the year 1915, acting under
sec. 6!);"), fixed the compensation for all ensuing boards at four
dollars per day, and you ask if that resolution mil still hold for

the boa I'd elected April 2, 1918.
Sec. ()95. reads as follows:

"Each member of the county board shali be allowed and paid
bj' tlie county a compensation for his services and expenses in
attending the meeting of the board at the rate of three dollars
per day for the time he shall actually attend, excepting Sundays,
and si x cents for each mile traveled in going to and, returning
from llie place of meeting by the most usual traveled route ; pro
vided that any county board may at their anpTial meeting by
resolution fix the compensation of the members of such board to
be elecl ed at the next ensuing election, at any sum not exceeding
four dollars per day,'* etc.

Yon wiU notiee that this language only permits the board at its
annual meeting to fix the compensation of the membei-s of the
l)uard to be elected at the next ensuing election. There is nothing
in the statute that makes- this apply to members elected at the
second ensuing election. It is clearly limited to the board
(dected at the next ensuing election, that is, the next county
board. In order to enable the members, of the county board to be
entitled to four dollars per day instead of three doiiars, un
doubtedly this statute reqiiires each board to vote upon the
matter covering the compensation for the next ensuing board.
I thci efore advise you that it is my opinion that the resolution

adopted by your county board in 1915 does not affect the com-
l)ensation to be paid iihe members of your board in 1918; that it
only affected the. compensation to be paid the members of the
board elected in AprD, 1916. Members for subsequent years
^vould receive only three doUars per day, unless^ a separate
re.solution was passed fixing the amount at four dollars per day
by the i)oard next preceding.
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BrMges and Mghwa/ys—TJndeJ! sec. i325& the state's money
shpiild he deposited equally with the eounty treasurers; Ordem
for (pshursement of funds had best be made pro rata upon the
two teeasurersi

April 27*,. 1918.
WmGpi!?siN Highway Commission.

-  In the exeGUtjbn of the contract for the cdnstruCtion of a
bridge across the Wisconsin Eiver, between Adams and Juneau
counties, nnder^ 1325^, you say these two questioiis will arise:
1. Should the state's eontmbution be paid to the counties in

moieties or in proportion to their equalized valuation?
2. Must each monthly installment of the cost which will come

due as the work progresses, be apportioned between the counties,
or may such payments be made by orders drawn alternately upon
the county treasurers so aS; to keep the amouuts paid by each at
;aiil' times approxamateLy proportionate to the entire sums they
are to .Contribute respectively ?
1. See. i325ft is the last legislative addition to our statutory

bridge law. What it says "goes." And it says that the state
shall pay one^^third of the cost of the bridge, and tbat

"all moneys available therefor from the state and said counties
shall be deposited and paid out in accordance with the provi
sions of section 1321a." .

. There are no two ways about it. It is positive that the State
moneys mUsf be used as sec. 1321a coriunands, for the command
IS' clear and! easy to obey.

9  # The amount to be paid by the state shall be paid'

upon the order of the state highway commission to the county
treasurer of such eounty, and where two counties are contrib
uting to the cost of constructing such bridge, one-half of the
state share shall be paid to the respective treasurers of each of
such counties. " Snbsec. 8.

It is true, as you say, that the

"counties shall pay two-thirds the cost of reconstructing such
bridge each in proportion to the last preceding valuation, equal
ized by the state tax commission. ^ ^ Snbsec. 4j see.
1325^;.

This, however, does not control the place or places where the
^ate money is deposited. Presumably the reason why the Stat

ic—A. G.
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ute \vas not aipiendedj so as to require the deposit of the state's
eonti ibution in proportion to the valuation of the respective
counties, is to he found in the fact that the material interests
of tiic counties are not at all affected thereby. ■ It would be the
same; to thein if the state's one-third was paid direct to the
bridge contractor and never deposited with the county treas-
urci's. or either of them. This thought deads me to state that
neitlior comily has such an interest in the matter as would
enable it to test the question, and hence whatever way the de
posit is made by the state will stand.
While I find no limitation "upon this grant of power fo you,

no direction as to the manner in which the funds in the keeping
of Iho county treasurers, shall be drawn out, and while it is
prol)able that you have a rather wide discretion, a reasonable
exercise of which would not be interfered mth by the courts,
still, I advise you that the absolutely safe and the most prudent
Avay would be to draw upon both county treasurers pro rata for
eaeli installment of the payments upon the bridge. By doing
thai, the rnqney expended by each treasurer ivill at all times be
in exactly the same ratio to,the money still in the hands of each.
Sueh a situation may save great embarrassment and trouble that
miglit otherwise arise before the bridge is completed.

il/arnagre—Both parties must either appear in person or ren
der a sworn statement before a marriage license can issue.

April 29, ,1918.
Jon.V W. SODERBEEG,

Bistvicf Attorneyy
Barren, Wisconsin.

In your letter of April 26 you ask whether or not sec. 2339«^-4
refpiires more than one. of the parties, to make application for ,a
marriage license.
Under sec. 23396, of the statutes, as they were prior to 1917,

either party to a proposed marriage could secure the license.
Said section was repealed by the legislature of 1917 and the
whole subject of marriage licenses was legislated upon Avith the
ap[)arent purpose of getting a closer check upon the fitness and
qualifications of the parties to a marriage contract.

- 'I-
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^ec. ^is. Stats, for 1917, provides for tlie applica
tion for, liceiwe. It pro^desi in snbstance, that the. applicatipn
for the license slialt be made lat least five days before the license
ahall ij^ne, exc^ept. that in certain emergencies either of the
paa?ties,may apfeiy to a judge of a court of record, who may aur
thprize the issub of a license before the •expiration of the five

.'■days/ ■
^c.'2839wr~4, Wis. Stats, for 1917, provides:
"iNb license ahall be issued unless both of the contracting

partiesah^ be identified to the satisfaction of the proper county
clerh, who. shall further require of the parties, either separately
or together, a stdtemerti under outh relative to the legality of the

.contemplated marriage; * ® *. Or,, the parties intending
marriage may, either separately or together, appear before any
officer autirorized by law to administer oaths ^ _ * ®, who
shall, |?e!quirb of them:;u,stateu?.ent uhder oath as. above provided;,
and' such statement; M duly subscribed and sworn to.-

. and the parties bayjng been duly identified, shall be forwarded to
the proper county (ierk,.*'etc. ; .

The above quoted section seems clearly tP have contemplated a
sworn statement by both of the parties to the proposed contract.
There is nothing to indicate that it was intended that either of
the parties applying was sufficient without the other so that from'
a reading of the section the only meaning one can gather is that
it is necessary for both.p,arti.es to mpke a sworn, statement before
receiving the license. " ;

This construction is borne out by the obvious intent of the
legMatipn upon the subject in 1917, which was to further safe
guard the marriage contract by exercising greater carp and
supervision With reference to licensing persons to marry.

You are. therefore advised that under sec. 2339W'—4 both par-
ties must either appear in person or render a sworn statement

, before license can issue.
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Fish and Game—^In the waters of Green Bay there' is a%lose
season on pike and pickerel from March 10 to May 15.
From April 1 to May 15 there is a close seata in the T^ers

of Green Bay oij. all yarietijBs of fish except that nets witlPhot
less tlian 4-incih mesh may he used to catch lake trout and
whitefish. *

April 30, 1918.
State Conservation Commission.

In your letter of A;pril 24 you ask for my • interpretation of
subsee. (6), suhd. (a), and subsec. (7), subd. (a), sec. 29.83,
Stats., as to the extent of the close season referred to therein.

Subsoc. {6>), subd. (a,), see. 29,;33 provides:

"In Green Bay there sh^ be a close season oh lake trout and
whitelish from Octolier 21 to iNovember 21. A close season for
pike and pickerel from March 10 to May 1. A close season for
all varieties of fish, except lake trout and whitefish, from the
first day of April .to the :^teenth day of May, inclusive. "

Subsec. (7), subd. (a);, sec. 29.33 provides:

"In Green Bay nets with a mesh not less than four inches
may l)c used for the taldng of lake trout and whitefish. Gill
nets with a mesh not less than two and three-eighths inches may
be us<'d for taking herring, chub, bluefin, or perch. Seines with
a mesb of not leSs than three inches, and pound nets with a mesh
of not more than two inches in the pound may be usfed. No
nets of any Mnd shall be set for the purpose of catching any
variety of fish during the close, season for such fish and from the
first day of April to the fifteenth day of May, inclusive, except
gill nets with mesh of not less than four inches for the purpose
of taking lake trout or whitefish, no nets of any land shafl be
set in the waters of Green Bay. During the period from Janu
ary 1 to March 40 giQ nets with a mesh of two and one-eighth
inche.s may be used under the ice for the purpose , of catching
herring."

As the law stood before the 1917 legislation on the subject,
sec. 62.34, there was a close season for pike and pickerel from
Marcii 10 to May 1. The 1917 act, ch. 668, laws of 1917, is a
codification and revision of the entire branch of the conservation

of wild animals that was formerly covered in sees. 62.04 to
62.58, inclusive. By ch. 668, laws of 1917, these sections, from
62.04 10 62.58, were repealed, and there were created ch. 29,
and si.Kty-four new setJtions thereof, numbered from 29.01 to
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29.63, inclusive. In the enactment of this legidation the
poseu seems to have been to codify and reenact, "with i^ght;
chai|^j0S) in substanee, in the interest of breyity.
It seems to have been the legislative intent to create a clps^t

seasn^ for aU varieiaes Of fish, except lake trout and whit^hip
from idle first day of April to the fifteenlh' ̂ y of May, inclur
sive, and in the act of codifying, the former law with reference
to pike and piekerel remained; unch^ged," to wit, from M^ch MHi
to May- i. The addiMonal close season f or aU varieties of fii^^:
■i^endinjg front April i to May 15,• in effect extends Ihe dose

■ Season of pike and pickerel fromi March 10 to May iS.
Further corrbborating this legislative intent are the" words

foimdin suhsec. (7)j snhdi (a), see.29.$3V
< < o # jq-Q gf guy i^d shall he Set for the purpose of

catching any variely of feh during the close season for such fish
and from the first day of April to the fi^eenth day of May, in-
eiusiive, except ^11 nets with mesh of not less than four inches
for the purpose of taking lake trout pr Whitefish. No nets of
any Irind shall be set in the Waters of Grreen Bay."

In other words, the legislature has prohibited the use of nets
in Green Bay during the close season, except that not less than
four-indi m^h nets may be nsed for catching lake tront and
whitefish Only, and' that aE other varieties of fish are protected,
and the use of all other Mnds of nets is prolnbited from April 1:
to May 15, inelumve.

Appropriafions a/nd Expendifures^PulbUc Officers^Board of\
Medical Examinws—Expenses outside the State—^Only one mem- ;
her of the state hoard of medical exainmers is entitled to have
his account audited and allowed for expenses in attending meet^
ings oufeide iiie state.

April 30, 1918.:
BtoNORABiJE Merlin Hull,

Secretary of State.
Tour letter of AprE 11 reads as fOllo^re :

' ■ Sec. 1432, Stats.,, provides that but One officer or employe of
the state may attend any convention or other meeting held out-;
side of the state unless specrfic auEiority for slich attendance
exists. The same section pro"rid^ thpt ^ travel outride o| tji§
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state, whether for atten^nce lipon a eoiiTieiitipii or otherwise,
must liave the approval of the governor. See;,;i456, suhsee. 1,
Stats., Ijoing one of the sections pertaining to ^ate board, of
mcdiea] examiners^ provides in part as follows;
" ® Said hohrd shall hol^'regtdar meetmgs on the

second 1'uesday in each Janhary at Madisoh, and on the last
Tuesday of eaOh Jiine at alid sneh'-othhr iheetings
at such other thnes add plates aa^ mpy fronr time to time
iletermine.', ' y "

'' Dut ing the month of February a niimber of tbe m'embei:s and
employ OS of the state board of medical examMefs^ the
annual meeting of the federated state medieal boards at Chi
cago, and. at-the same time held a meeting of the Wisconsin
state board of medical exan^ers. I enclose herewith a letter
received from Dr. Dodd, the secretary of the hoardy in which
lie quotes the minutes of Ibeir meeting in tvluch the Ghicago
meeting was authorized. These accounts have all been approved
by the governor, and I understand that" the meeting in -Chicago
was also approved. I ttod nothing in their law, with the ex
ception of the section quoted above, that would authorize them
to hold a meeting outside of the state. Have I, in your opinion,
the authority to audit these claims, or would^they come pnder
the provision of see. 14:32,. limiting the attendance to hiit one
state offieer or employe?'*

To said letter is attached a letter sighed by J. M. Dodd, the
seeretar\- of the Wisconsin state hoard of medical examiners,

and from which I quote the following, which'is material to the
(luesti on submitted :

"The following is a copy of the minutes showing authority for
rlie holding of said special meeting-:
" 'Moved by Dr. Murphy, that the hoard, with the,consent of

the governor, attend in a body the meeting of the federation of
state medical boards, in Chicago, in February, and that the
privilege be obtained to transact such huriuess as a Wij^cbnsin
boa rd, in the state of Illinois, as is eoniaidered necessa^la^^
y 'Motion seconded and carried.' .
"The boardy'ih a.hody called on the ̂ vemor, who gave his

I'onscnt 10 the holding of this meeting in Chicago, and who later
0. K.'d the vouchers. TMs should, it seems, he ample authority
for honoring these voueliei^ and should explain the reason for
making the war tax charges."

See. 1436, Stats., reads, in part, as foUows: .f

"The Wisconsin state hoard of medieal examiners.shall have
i]ie power aud it shMl he its duly :
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' ■ 1. To elect annually,, at its June meeting, from itF members
a president and a secretary and trea^er. The president and
seereta^ may administer oaths. Said board shall hold regular
meetings on the second Tuesday in each January at Madison and
oh the last Tuesday of each June at Mdwaukee, and shch other
meetin^ at such other times and places as it may from lime to
time determine."

The "Wisconsin state board of medical examiners , consists: of
eight membern who are appointed by ihe governor by autitorify
of see. M35i

Sec. i432j referred to in your letter,, reads as follows;

^'The secretary of state shall not audit items of expenditure
for tips, porterage, parlor car seats other than sleeping car.
berths,. or for exi>enses not necessarily incurred in the per
formance of duties required by the public service; nor shall ho
audit items Of expenditure for expenses of any officer or employe
of tlie state or of aUy department or institution thereof ia-
curred while attending any convention or other meeting held
outside the state or other traveling expenses incurred outside the
state unless sUCh expense is authorized by the governor, or
^eeific statutory authority exists therefor; nor shall he audit
items of expenditure for expenses of more than one officer or
employe of the state or of any .department or institution thereof
in attending any convention of meeting held outside the state
unless otherwise provided by law;-"

The foregoing section was the subject of an exhaustive opinion
written by my predecessor and direct^ to you, under date of
December 7, fSlTj and found in ¥ol. Gp. Atty. Gen.j p. 789.
It was there decisively held that only, one officer Of employe of
the state or of any department or institutidn thereof is entitled
to have his items of expenditure in attending any convention or
meeting held outside of the state audited by the secretary of
state;, and then only if such expenses were authorized by the gov
ernor, or if sofne specific statutory authority exists therefor.
From the minutes of a special meeting of the state board gf

• medial examiners it/nppears that the federation of state med
ical boards was to hold a "meeting' in the city Of Chicago in
February, 1918. According to the facts, such a "meeting" was
held and members of said board attended the meeting in a body,
and have filed accopnts covering their expenses in attending
said.meeting and in attending a meeting of the board in. said
city of Chicago, and such attendance had the consemt and ap-
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proval of the governor. From thes^ facts the coEclusiori is inr
evitable that only one memher of said hoard is entitled to have
his expenditures for expenses or other traveling expeMes au
dited by you. The fact that the governor authorized the mem
bers of the hoard as a hody tn attend the said meSting cannot
suspend, set aside or abrogate a plain statutory provision de
fining your duties. Under th^ sectidn the governor was em
powered td aiithdrize dnly oUe dfiicer or empldyd' df said departs
ment to attmid said meeting at the expense di the state.
From the dpinipn ahdve referred td I quote the following;

"Even though the governor should authorize mdre i^an one
pei'son to incur traveling expenses where thevstatute limits the
numl)cr to one, you are none the less forbidden to audit the ex
penses of ihore than one."

I have searched diligently through the statutes to find a specific
statute under which the Wisconsin state bdard of medical ex

aminers was authorized to attend a convention or meeting out
side of the state and have the expenses of the members thereof
paid out df the state treasury; See. 1436, above quoted, prcK
scribes that the state board of medical examiners sbaU hold one

regular meeting in the City of Madison and ohe regular meeting
in the oily t)f Milwaxikee in; each year,

"and such other meetings nt such other times and places as it
may from time to time determine.''

I think it would he a most violent constructiQn of said section

to say that the words "such other places" as used in said section
amounts to a specific statutoiy^ authorization to hold " other meet
ings '' in places outside of the state of Wisconmn.

It is my opinion, therefore^ that under sep. j|4f32 your authorr
ity is limited to audit the aeeoimt of only one of ̂ e members
of s.'iid state hoardt of medical examiners in attending the Chi

cago meeting of the federated ̂ ate medical hqards or in attend^
ing a meeting nf the Wisconsin state board of medical exam
iners in said city. ^
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Cnrniiiat Law-^Gonsta'bU*s Fees—Witness Fees—In a crim
inal case where defendant is acquitted cdnnty is not liable for
fees of a constable who snbpoenaed defendant's witnesses nor
for fees of witnesses when defendant h^ not cqmpEed with
sees. 4060 and 4062, Stats.

April 30, 1918.
George E. O'Connor,

District Attorney,
Eagle River, "Wisconsin.

In yotir letter of April 25 you submit the following:

"One of our citizens, a well-to-do man and Tiot an indigeyit,
was .arrested On a criminal charge. On the trial 'he was ^s-
charged on motion of his attorney and with my consent for the
reason the state had failed to -prove him guilty, beyond a rea-^
sonable doubt.

"in preparing for his trial the defendant secured from the
justice of the peace a subpoena for several witnesses^ This
subpoena was secured by a constable. The' witinesses appeared
and testified. The constable made his return gn the subpoena
showing services, mileage, etc, . ,

"The defendant did not make proof that he was indigent, etc.,
under the provisions of section 4060 and ask that his witnesses
be subpoenaed at the 'expense of the etatCi' The fact being
that he could not make such proof or claim as he is in fact
fairly weU-to-do. He simply asked for and received a subpoena
for his witnesses.

"On the above facts ilie defendant's attorney insists that the
defendant's witnesses shaJi be paid by Vilas county and that the
constable's fees for serving the subpoena for the defendant shall
be paid by the county. He bases this claim on sec. 463B, "Wis
consin statutes for 1917,
"I call your attention to sec. 4633 and also to sec. 4060.
"Question: Is "Vilas county liable for the defendant's wit

nesses' fees?
"Question: Is Vilas county liable for the-fees of the con

stable for serving the subpoena on defendant's witnesses?"

It is a well established rule of law that Eability cannot attach
to a county or other governmental subdivision Unless it be pur
suant to statute. And, in the absence of some statutes specific
ally authorizing the defendant to impose a charge against the
county, the county cannot pay any expenses incurred in his
behalf. The only sections of the statute by which a defendant



250 Opinions op the Attorney-Oeneral

ciiii charge the state, or any subdivision thereof, outside of life
sentence homicide eases, are 4060 and 4062.

Sec. 4062 provides, in part;

" Tlie judge ** ^ upon satisfactory proof of the inabil-
ily of the defendant to procure the attendance of witnesses for
his defense, may direct such witnesses to be summoned ® ®
whenever it shall be deemed proper and necessary. And-all wit
nesses so ordered to appear ̂  « o paid their fees
out of the county .treasury ® ® The fees of no other wit
nesses for the defendant shall be a claim on the county or state."

Tlie wOrds

''in all criminal cases where the costs cannot be collected from
the defendant on his or her conviction, or when the defendant
shall be acquitted, such costs shall be paid by the county
treasury"

as used in sec. 4633, Stats., do not authorize payment of any
witness fees where sec. 4062 has not been complied with. The
words "such costs" refer to the cost of prosecution and the cost
incurred by the county at the request of the Aefeudant, pur
suant to sec. 4060, in other wordSj the taxable costs of the prose
cution, or costs incurred at the request of the defendant, pur
suant to statutory authority.

It was held in the case of Philler v. Wauhesha County, 139
Wis. 211, syllabus 3:

"In criminal prosecutions an order of the court for compul
sory attendance of the accused's witnesses is a necessary pre-
I'cquisite to the.existence of any liability of the county for wit
ness fees therefor." .

Sec also Oneida County v. Tihhits, 125 Wis. 9.

In answer to your first question, therefore, you are advised
that Vilas county is not liable for defendant's witness fees.
In answer to your second question as to whether Vilas county

is ]ial)le for the constable's fees, would say that it was held in
the Philler case, supra, syllabus 2:

" Iiiabili.ty cannot be imposed upon a county or other govemt-
niental subdivision of the state except in accordance with statute
law."

The county is in no way liable for the expenses of the town
constable. He is not a county officer and the county assumes
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no responsibility for his pay when he is not serving the
county. In the absence of any statute v?hich authorises the ac
cused in a criminal ease, or his attorney, to impose charges
against the county, there can be no liability on the part of the
county for work done by a constable at the request of an accused.
The only way the county could have assumed liability for the

constable's services in serving subpoenas on witnesses at the re
quest of the accused is by a compliance on the part of the ac
cused with the provisions of sees. 4060 and 4062. This was not
done. There is, therefore, no liability on the part of Vilas
county for the fees of the constable in serving subpoenas on the
accused's witnesses.
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Appropriations and Expenditures—Public Officers—Highway
Commission—^Expenditures for ;personal expenses out of the

state 111 at may be made by the highway commission without be
ing authorized by the governor considered.

May 1,1918.
Honokable Merlin Hull,

Secretary of State.
By kitter of April 26, 1918, you ask to be advised whether the

meinbei's of the highway commission or its employes may incur
expense in traveling; outside the state, without such travel being
first authorized by the governor. .

This of course is a matter of statutory regulation and the

statutes which are controlling in this matter are sec.. 14.32 and

subsec. 5, sec. 1317m—2, Stats., which I quote :;

"Tlie seeretaiy of state shall not audit itenjis of expenditure
for tips, porterage, parlor ear seats other than sleeping car
berths, or for expenses not necessarily incurred in the perform
ance of duties required by the public service; nor shall he audit
items of expenditure for expenses of any officer or eniploye of
the slate or of any department or institution thereof incurred
while attending any convention or other meeting held outside
the state or other traveling expenses incurred outside the state
miless such expense is authorized by the governor, or specific
statutory authority exists therefor; nor shall he audit items of
expenditure for expenses of more than one officer or employe of
the state or of any department or institution thereof in attend
ing any convention or meeting held outside the state unless other
wise provided by law." Sec. 14.32, Stats.

'' 5. The commission shall conduct such investigatiGn and ex-
periiuonts, hold such public meetings, and attend or be repre
sented at such m^tings and conventions inside or outside of the
state, as may in their judgnjent tend to the benefit of highway
eonstructicm in the state. They may cooperate with the state or
national organizations in experiments and work for the advance
ment of highway construction." See. 1317m—2, Stats.

It lias heretofore been held by this department that

"the matters covered by said subsec. 5, sec. 1317m—2 are ex
cepted from the operation of said sec. 14.^2." Vol. VI, Op.
Atty. Gen., p. 826.
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That opinion is adhered to. The question hence resolves itself
into one to determine what matters are covered by said subsec. 5.
I am of thg, opinion that it covers all necessary expenses for

travel by raeihbers and employes of the commission, in Connec
tion with reasonable inyestigations and experiments and attend
ance at meetings and conventions, both within and without this
state. If there is any travel which is hot necessary to or directly
connected with the objects just inehtipned, such travel is not
expressly authorized by statute and is not within the exception!
Created by said subsec. 5, and therefore is controlled, if the
;fepavel is without the state, by the provisions of see. 1432.
The real test, as you no doubt perceive, of whether or not any

particular act must be authorized by the goyemor before ex
penses in connection therewith can be incurred outside the state,
is to be found in the phrase specific statutory authority exists
therefor;'^ If such a.u1b6pity does exist, then the act may be
performed and expenses connected therewith incurred without
being first authorized by the governor. Wanting such specific
statutoiy authority, the expenditures outside the state must be
au^orized by the governor to- aititle the person incurring the
same to reimbursement from -the state treasury,.

Municipal Corporations—PrisonsH-JmU—The right of the
city of Dodgeville to have offenders aga;inst its city ordinances
imprisoned in the coxmty jail of Iowa coxmty considered

May 2,1918.
T. M. Priestley, *

District Attorney,
Mineral Point, Wisconsin.

Your letter of April 17 reads as follows:

'- By virtue of seci" 2^, eh, 216, laws of 1889, it is provided
that file ei^ of DodgeviQe may use the counly jail of Iowa
county until it provides a place of its. own for taking care of
offenders against the city ordinances, etc.
'' The mty of DodgeviUe has taken advantage of this provision

and has never gone to the expense of building a jail or place of
detention for their various local offenders that are prosecuted in
that city. In past years they have been lodged in the county
jail against the protest of the state board of control and in most
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cases w ithout any warrant or commitraent as contemplated by
law.

''I liave given an opinion to the effect that it was not con
templated by sec. 242, ch. 216, laws of 1889, that Iowa county
was to furnish the city of Dodgeville with a perpietual jail and
I would appreciate your views in regard to this matter."

Sec. 242, ch. 216 of the laws of 1889, the special charter of the
city of Dodgeville, reads as follows:

"The use of the jail of Iowa county, until otherwise provided,
shall be granted to the city of Dodgeville, for the confinement of
offenders." . ■ .;

To f uUy understand the meaning of the above quoted section,
it will be necessary to know, something of the history of the city
of Dodgeville and Iowa county, and to examine the laws of the
state ill forco at the time that this special charter was granted.
At this date I cannot see that it has any special meaning. The
phras(> "until otherwise provided" I would construe to mean
"until otherwise provided by law." At the time tlie section
was w ritten the legislature perhaps intended to pass some act
which would authorize cities to construct and maintain jails for
the imprisonment of offenders hgainst their ordinances. 'From
the examination I have made of the charter of the city of .Dodge
ville, I am unable to find any expression therein from which it
may he inferred that said city'is authorized to build a jail or
house of correction. ■

I do find that see. 41 of said charter, which relates to the
punishment of the violation of the ordinances, regulations or by
laws of said city, provides, among other things, the following:

A

"s o « And shall also enter a judgment that;rach de
fendant be imprisoned in the county jail or house of correction,
until such judgment be paid. "

Again, under sec. 48, relating to the municipal court, I find
the following language used:

<  o . ® Or be imprisoned in the county .jail or house of
correction."

A reference to secs» 925—56 and 925—67 of the General

Chai'ler Law, ch. 45#, Stats., shows that practically the same
language is used in said sections as is used in sees. 41 and 48 of
the charter of the city of Dodgeyille. It is^ clear, therefore,
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that the legislature intended that all offenders against the ordi
nances of a city, as Avell as against the general laws of the state,
may be sentenced to imprisonment in the county jail or house of
coi'rection in the county where the city is located.

Sec. 4945, Stats., reads, in part, as follows;

"The county jails now erected or which shall hereafter be
erected in the several counties in the charge of the respective
sheriffs shall be used as prisons:
((« o «

'  ' "( 3^) For the Confinement of persons committed pursuant to a
sentence' upon and conviction for an offense, and of all other
persons duly committed or held in eusto<^ by the sheriff for any
cause authorized by law."

According to Sec. 4947 aU charges for maintaining persons
charged with offenses and- dtdy committed for trial and of those
who are confined in the county jail

"who may be committed for the nonpayment of any fines and
expenses for safe-keeping, shall be paid biit of the county treas-
uryy the accounts of the keeper of such jail having been first
allowed by the-county boards ® ® .

See NickeU v. WauJcesJia Co., 62 Wis. 469; WauJcesM Co. v.
Village, of WmikesJia, 78 Wis. 4:34:-, Doty v., Sank Co., 93 Wis. 102.

Sec. 725 prescribes the duty of the sheriff in the matter of hav
ing charge and custody-of the county jail and of all persons
therein, and prescribes that he shall keep a true and exact reg
ister of all prisoners committed to said jail, giving the names of
all persons who shall have been committed, their residence, the
time when, the cause of commitment and the authority by which
they were committed. By subd. (4) of said section it is made
his duty to

"serve or execute according to law all processes, writs, precepts
and orders issued or made by lawful authority and to him de^
livered."

Prom said sec. 725 the inference is plain that the sheriff is not
authorized to receive in the jail under his charge persons who
are not lawfully committed thereto. In other words, he has no
authority to detain or keep persons in said jail unless by some
due process of law, and he cannot make daim against the county
for the care and custody of persons detained in the county jail
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who have not been eommitted in pursnanqe bl some law. See
Nickcll V. Waukeslwr Co., supra:

Iow a connty, under the law, is obliged to furnish the use of its
jail to offenders against the ordinances of the city of_.Dodge-
villc. In this respect the county of Iowa stands in no different
position than do aU the other counties in the state of Wisconsin
in taking care of offenders who have been convicted for the viola^.
tion of some ordinance or regulation of a city organized under
the (1 eneral Charter Law. The city of DodgeyiHe and its officers
have no right to abuse the privilege which has been granted
und(;v its charter and the sheriff of your county c?in do much
toward limiting such abuse, if there be any, by insisting upon
strict compliance with the laws relating to &e commitment of
offenders. He is not obliged to receive and keep prisoners who
have not been legally committed by virtue of sonie law.

Public Officers—Justice of the Peace—Sec. SPSa, Stats., pro
vides for an additional justice of the peace for towns situated
as therein prescribed. The term of office is tlie same as that of
other justices.

May 2,1918.

ThOJIAS M. PlOESTIiEY:,
District Attorney,

Mineral Point, Wisconsin.
You^ favor of Ap^ 30, regarding ch. 437, laws of 1917, pro

viding in certain cases for the election or appointment of an ad^
ditional justice of Ibe peace, is at hand.
In reply thereto I would say I think it is clear that this statute

contemplates the Section or appointment of a justice of the peace
residing in the city or village in ad(Ktibn to the two justices
provided for in the town by the general statute.
The question of the length of term that such a justice wotild

hold is somewhat more difficult, but I am satisfied that his term
would be the same as that of the other justices of the town, that
is, a term of two years. His fees would undoubtedly be covered
entirely by the general law, except as special enactments changed
it.

^1:':
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Elections—Corrupt Practices Act—PuhUc Officers-Justice of
the Peace—Where one . of two successful candidates for the office

of justice of the peace was elected in violation of the Corrupt
Practices Act and refused to qualify a vacancy is created. A
third candidate who received the lowest vote has no right to the
office.

Campaign literature must state name and address of author,
of candidate, and of person causing it to be published, issued
or circulated.

.  ' May 3,1918,
Prank W. Bucklin,

District. Attorney f
. West Bend, Wisconsin. .

Your letter of April 12 reads as follows:

''At the election held on April 2, in the city of West Bend,
there wefe on fhe ballots the names of two candidates for the
office Of justice of the peace, both having been regulaTly nom
inated by nomination papers, Nomination papers were circu
lated for a third candidate and these papers were filed with the
city clerk together with a written refusal of the third candidate
to accept the nomination. On the morning of election, April 2,
certain persons took it upon themselves to circulate a card
among the voters of the city upon which was printed the follow
ing words and no other, ' C. E. Bobinson for justice of the
Peace.' At the time that these cards were pr^ented to the
voters they were requested to vote for the man whose name ap
peared upon the card, and were told to take the carjinto the
election booth with them so that the name could be correctly
written in upon the ballot. It does not appear that the cards
Were authorized by M!r. Robinson, the man named thereon, nor
by anybody pretending to act as his campaign comroittee by
virtue of any authority from him, as he was not in any sense a
candidate.
"When the ballots were counted it was found that enough of

the electors had scratched off the names of one of the regular
candidates for justice of the peace and at the same time written
in the name of 'C. E. Robinson' for that office, so that Mr. Rob
inson received the second largest number of vOtes cast fOr jus
tice of the peace, and was duly notified of his election by the
common council. When Mr. Robinson's attention was CRlled to
sees. 12.16 to 12.24, inclusive, of the statutes, he stated that he
would not qualify, as he did not consider that his election had
been legal. He therefore refuses to qualify absojntdy.
"The result of the vote is as follows: 'A.' 430 votes^ Robin;

Son 4Q4 votes, and'S.'180 votes.

17—A.
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" 'B.! who is now one of the present justices of the peace
claims that he has been re-elected as one of the justices of the
peace. My construction of the sections referred to is that, even
assuming that sec. 12.16 had been violated, the effect of it would
be simply to create a vacancy, and that this would be so in the
event of the candidate receiving the second largest number of
votes refusing to qualify, as well as by. having the fact deter
mined in accordance with sees. 12.22, 12.23, 12.24.
" Will you kindly give me your opinion in regard to this .case,

'stating whether or not you consider that a vacancy is created by
Robinson's refusal to qualify, also whether or not you consider.
that see. 12.16 has been violated by the circulation of the card as
above stated."

The facts are undisputed that of the three candidates for jus
tice of the peace Mr. Robinson stood second in the number of
votes received. The number of votes received' by him were didy
canvassed by the canvassing board and he was declared elected
one of the justices of the peace. He refused to qualify within
the time prescribed by law.
No pretense is made that Mr. Robinson himself was guilty of

any of the violations of sec. 12.16. It further appears that no.
special proceedings were instituted against Mr. Robinson under
the provisions of 12.22, 12.23, 12.24.

Tlie principle of law which is controlling in the consideration
of your question was: comparatively recently reaffirmed in the
case of State ex ret Bancroft v. Frear, 144 Wis. 79. I quote the
following from p. 87:

"It is:well settled that where electors vote for an ineligible
candidate without knowledge of his disquaMcation, and such
candidate receives a plurality of the votes cast, his disqualifica
tion does not result in electing the candidate receiving the next
highest number of votes; In such a case the votes cast for the
ineligible candidate must .be counted, and there is a vacancy in
the office instead of an election of the candidate receiving less
than a plurality'of the votes."

The following is quoted from p. 101 of said case:

"It has long been the law.of this state that the fact that the
candidate who receives the highest number of votes is ineligible
does not render the votes cast for him void, nor is the person
receiving the next highest number, though eligible, to be re
garded as legally elected or entitled to the office."'
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As I understand the provisions of sees. 12.23 to 12.24:, the re
sult of a judgment rendered in a; special proceeding to oust Mr.
Hobinson, by reason of the alleged violation of the Corrupt
Practices Act, would result in nothing more than a vacancy,
which vacancy would, according to the section last named, have
to be filled in the manner provided by law. The fact that Mr.
Robinson refused to qualify and no such special proceedings
were brought under said section does not change the Situation.
According to sec. 17.02,

'^Every office shall become vacant on the happening of either
of the following events:

" (7) The neglect or refusal of any person elected or appointed
or re-elected or re-appointed to any office to give or renew his
official bond or to deposit the same in the manner and within the
time prescribed by law. "

My conclusion, therefore, is that a vacancy in the office of
justice of the peace has been created by the refusal of
.Robinson to qualify and that such vacancy should be filled in
the manner, provided by law. In other words, the imrson desig
nated as ''B,," who received 180 votes, is not entitled to the
office of justice of the peace by reason of the failure of Mr.
Robinson to qualify.

Sec. 12.16, Stats., reads as follows:

"No person, shall publish, issue or circulate or cause to be
published, issued or circulated otherwise than in a newspaper, as
provided in subsection (1), of section 12.14, any literature or
any publication tending to influence voting at any election or
primary, which fails to bear on the face thereof lie name and
address of the author,, the name and address of the candidate
in whose behalf the same is iiublished, issued or circulated, and
the name and address of any^h€^\person causing the same to be
published, issued or cii'culated^''' :

The cards so circulated Wete not, according to your statement
of facts, published, issued or circulated by Mr. C. E. BAhinson,
nor by his personal campaign committee. Some person or per
sons were authors therepf.- The persons who circulated the same
appear to be Imown to you. The card was obvioudy a "publica
tion tending to influence voting at any election," and was used
for that purpose. The card should have conformed to the re-
quiremmt of the section above quoted. It failed to do so in the
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follo\ving particulars: It failed to-bear on its face the name and
address of the author, the address of the candidate in whose
behalf it was published, issued or circulated, and the name and
address of the person causing the same to be published, issued
or circulated. In my opinion the conclusion is inevitable that
the circulation of said card was a violation of sec. 12.16.

Public Lands—State Pcjr&s—Conveyances to the state of lands
for park purposes should not conflict with the terms of the stat
utes relating to state parks.

May 3, 1918.

Sta'j i: Conservation Commission.

I liave your letter of April 22, addressed to me by Honorable
F. B. Moody, and relating to the proposed aciseptance of a con
veyance from Mr. John A. Latsch, of Winona, Minnesota, of
certain lands in the county of Trempealeau for state park

•-

puri)()ses. '

With his letter he enclosed originals and copies of correspond
ence had with Mr. Latsch. Attached thereto is a copy of the
proi>osed conveyance to the state of Wisconsin, as suggested by
said grantor. I note that you have requested Mr. Latsch to
eliminate the certain paragrapb in said deed providing for a
forfeiture of title and a reversion to the grantor or his heirs in
case t he legislature of the state of Wisconsin should repeal or
amend a certain law exempting from taxation certain lands in
the state of Minnesota proposed to be maintained in Buffalo
county, as a city park.
With his letter was also submitted-an amended fbrm of deed

to be substituted for the one proj^ed by Mr. Latsch.
I have examined said proposed forms:of deeds and the statutes

applicable to state parks and to theiatithority of the state con
servation commission and am of the'opinion that nothing should
be contained in the deed which is to be signed by the grantor
which is not in harmony with the statutes of this state. It is my
opinion that the state conservation commission has no right to
agree to any condition, reservation or stipulation which is not
conferred by law. Further, it has been held that any deed or
contract made by the officers or agents of a state, without pre-
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vious authority conferred by the constitution or laws of the state,
is not binding upon the state. See 36 Cyc. 870, 872, 873. ^

Sec. 27.01 relates to state parks and the powers of the con
servation commission in respect thereto. I quote the following
fromsubsec. (1), subd. (b):

"To accept in the name of the state grants," conveyances and
devises of land, and bequests and donations of money, to be used
for park purposes."

Subsec. .(5) of said section reads as follows:

"The commission shall provide a suitable and durable set of
maps of each state park, so arranged that additions thereto can
be made whenever lands are added to them. Each parcel of
land designated on any such map that, was or shall be granted,
conveyed or devised to the state as a gift for park purpos^,
shqll have plainly written thereon the name of the donor; and in
close proximity to each map shall be inscribed a schedule of all
legislative acts affecting the park represented. Said maps and
all deeds and all documents relating to the title of any of the
state park lands shall be .filed and^kept in the office of the secre
tary of state. The commission niay designate by an appropriate
name any state park not expressly named by the legislature.''

The above sections prescribe the powers of the stete conservar.
tion commission in respect to parks. I question very much,
whether the commission has any authority to add to or enlarge
upon its powers or to accept a conveyance which would impose
reservations, restrictions, or conditions which would conflict in
any way with the terms of said statute.

Public Officers—County Abstractor—Corporations—A cor
poration cannot act as county abstractor.

•  May 4,1918.
D. K. Allen,

District Attorney,
Oshkosh, "Wisconsin.

In your telegram of yesterday you ask to be advised "whether
a corporation can be elected county abstractor."

Sec. 762m, Stats., provides in part:

<<© «. «■ The county board may elect a competent person
for a term of two years, who shall ^ known asi the county ab-
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stractor, ® Before entering upon the performance of
the duties of hm office, such county abstractor shall execute and
deposit an official bond in the sum of five thousand dollars, with
two or more sufficient sureties, according to- the provisions of
section 702, *
"Before entering upon the duties of his office the county ab

stractor shall execute and file with the county clerk a bond in
such sum as the county board shall-prescribe, not less than five
thousand dollars, ®

Sec. 702, above referred to in connection with the bond that
must be given by the county abstractor, is a part of ch. 45w,
eontaiiung general provisions as to county officers. It provides,
in part: '

"Every official bond required by law of any county officer
shall be executed to the proper county by ils corporate name,

approval thereof shall be recorded at the cost of the
officer in the office of the register of deeds of his county * "*

It ̂\ ill be noted that the position of county abstractor is such
that he becomes a county officer. He takes the official oath and
has, ]jy sec. 762wi, a definite term of office, two years. He has
an official seal and has a fixed salary authorized by subsec. 3,
sec. 762wi, to be fixed by the county board. The fact that he is
not included aS one of the officers named in ch. 4t5tn does not
argu(! against his being considered a county officer, for the rea
son tliat the position of county abstractor is comparatively new
as compared with the creation of other county offices named in
ch. 4f)7j.

The fact that the county abstractor is to give an official bond,
as provided in sec. 702, Stats., indicates that it was the legisla^
tive intent to consider this position with other county official
positions where an official bond was required. I conclude, there
fore, that the position of county abstractor is a county office.
Being a county office, it cahnOt be held by one who is not a

citizen of the United States. State ex rel. Off v. Smith, 14 Wis.
49/. As a corporation cannot be a citizen in the sense in which
the tm m is there used, it cannot hold a county office.
From an entire reading of the statute I think it is fair to con

clude that the legislature did not have in mind and did not in
tend to give the right to the county board to appoint a corpora
tion as county abstractor, and that when they used the words
"coinjietent person," they had in mind a competent individual
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whose official judgment and official integrity fitted hun for the
position of making abstracts of the property in the county, and
that they did not refer to or have in mind corporations. Your
question is, therefore, answered in the negative.

GorporaUons—Amendment of Articles—The articles of a cor
poration cannot be amended by the signers of the articles of
organization.

May 6,1918.

Honorable Merlin Hull,

Secretary oj State.
I am in receipt of your esteemed favor of April 24, together

with proposed amendment to the articles of organization of the
Hercules Steel Casting Company.
It seems tHat this company filed its original articles of or- '

ganization in your office February 1, 1917; that ̂ e original
articles provided for a capital stock of four hundred thousand
dollars; that said company has never had a meeting of its stock
holders ; that fifty per cent- of the capital stock has not been
subscribed. The proposed amendment is for the purpose of re
ducing the capital stpck from four h'undred ■thousand dollars to
three hundred thousand dollars. The meeting at which the pro
posed amendment of the articles of organizatioli was adopted
was a meeting of the signers of the original articles of the cor
poration, commonly known as the promoters, hdd on April 22,
1918. ;

You desire to know whether the articles of organization of such,
a company can be amended at a meeting of the signers of the
original articles of the corporation.

Sec. 1774, Stats., prescribes the method by which the articles
of incorporation of such a company may be amended, Where a
different method is not prescribed in the articles of organization.
This statute requires a vote of at least the owners of twOrthir^
of aU the stock then outstanding to amend the articles.

Sec. 1773, Stats., provides as follows:

"Until the directors or trustees shall be elected the signers of
the articles of organization shall have direction of the affairs of
the corporation and make sUch rules as may be necessary for per
fecting its organization, accepting members or relating the
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subscription of the capital stock. In stock corporations the first
meeting may be held at any time after one-half the capital stock
shall have been subscribed; and may be called by any two sign
ers of the articles, at such time and place as they shall appoint,

giving ten days' personal noticejthereof in writing to each
subscriber of stock or by publishing notice thereof for at least
two w eeks before such meeting in some newspaper published at
or iK^arest to the designated place of location of the corporation;
or such meeting may be held without previous notice if all the
subscribers for stock be present in person or by duly authorized
attoi'uey, o « .

Then follows in this same section a prohibition against the
corporation transacting business with any other than its mem
bers until at least one-half of its capital stock shall have been
dulj subscribed and at least twenty per cent of its capital stock
actually paid in.

It appears, therefore, that the only statutory method for
amending the articles of organization of a corporation such as
this is that prescribed by sec. 1774 at a meeting of the stock
holders, and such a meeting can be held only after fifty per.cent
of ca])ital stock has been subscribed.

In an opinion rendered by my predecessor, Mr. Owen, found
in \ ol. IV, Op. Atty. Gen., p. 747, it was held that an attempted
amendment of the articles of organization, of a corporation at a
meeting of the stockholders before the fifty per cent of the cap
ital stock had been subscribed, was illegal and that the secretary
of state was not authorized to'file the proposed amendment. A
similar question was passed upon by Attorney General F. L.
Gilbert in an opinion rendered by him as attorney general dated
July 30, 1908, to the same effect. Opinions of Attorney General
for 1910, p. 170.

It would seem, therefore, that there not being fifty per cent
of tiie capital stock of the Hercules Steel Casting Company
subscribed, they could not hold a valid stockholders' meeting,
and therefore could not amend the articles of the corporation at
a stockholders' meeting.
To obviate this difficulty the signers of the original articles

of the corporation, pretending to act under authority of sec.
1773. giving the sixers of the articles of organization "direction
of the affairs of the company" until the directors are elected,
have held a. meeting of the signers and adopted a resolution
purporting to amend the original articles of the corporation. I
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am satisfied that they cannot amend the articles of organization
of this company in that way. The only statutory method for
amendment, as we have seen, is under see. 1774, at a meeting of
the stockholders. No authority is given by statute for the sign
ers of the articles to meet and amend the articles, unless it is
given under the language above quoted from sec. 1773. I am
satisfied that that section .gives no such authority. The phrase
in thatsection

"until the directors or trustees shall be elected the signers of the
articles of organization shall have direction of the affairs of the
corporation"

I am satisfied relates only to the business of the corporation that
they can properly conduct under the statute, at that period.
This power is possessed by the incorporators only until the
board of directors has been elected. The board of directors, how
ever, has no power to amend the articles. It has power to con
trol the business affairs and interests of the corporation. Surely
the promoters would have no more power than that vested in the
directors after their election.

This idea is further home out by the fact that sec. 1773 fur
ther provides for a case in which sufficient of the capital stock
of the company has not been subscribed. I refer to that part of
the section last cited which reads as follows:

e  o ipjjg signers of the articles of organization may
abandon the organization and revoke the articles at any time
before fifty per centum' of the stock has been subscribed and
twenty per centum of its capital stock paid in by signing and
acknowledging duplicate, written agreements revoldng the orig
inal articles of organization," etc.

Here is provided a clear method of procedure by the pro-
moters in case they are unable to secure the necessary subscribers.
I find, therefore, that the statute has prescribed a special

method for amending the articles of organization and a special
method for abandoning the corporation, but it has prescribed no
method by which the promoters can amend its articles. In the
present case to permit the promoters to amend the articles as
proposed might work a grave injustice to those who have al
ready subscribed for the capital stock. It would make them
subscribers to a different institution, that is, one with a different
capital stock than that for which they entered their subscription,
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It would be changing their relations materially, whifdi might do
an injustice to them. «
Furthermore, a corporation is a creature of the statute. Its

franchise, both as to its existence and extent, and the manner in
which it may be granted and modified, is statutory. All these
things are covered by statute. The statute prescribes no method
by which the incorporators may ame^d, no method by which the
amendments may be made effective by certification to the secre
tary- of state and recording. The method pursued in the present
case of the promoters' meeting, adopting a resolution and certi
fying to it themselves, is novd indeed.
I therefore inform you that in my opinion the articles of or

ganization of this corporation cannot be so amended, and this
proposed amendment should not be filed.

Counties—Prisons—Jails—Sheriff may not receive into the
county jail tramps or vagrants or persons held for violations of
city ordinances without commitment or other due process of law.

Thomas M. Priestley,
District Attorney,

Mineral Point, Wisconsin.
Your letter of May 3 reads as follows:

May 6,1918.

Your favor of May 2® regarding the use of the county jail
by the city of DodgeviUe is received. I find upon looking over
my^ letter to you that I did not make myself as clear as I should.

The only re^ controversy between the county and city of
DodgeviUe is as to whether .the city ofllcers have a right to lodge
trjunps and persons who have been arrested for the violation of
certain ordinances in the county jail without any commitment or
conviction. I enclose a letter from Mr. J. D. McGeever, city at-
toi'iiey of DodgeviUe, which quite fuUy covers the real contro
versy. The concluding para^aph of your opinion of May 2 is:
" 'He is not obUged to keep and receive prisoners who have

not been legaUy committed by virtue of some law.'
"Prom this it seems clear to me that the city of DodgevUle has

no right to use the jail except as a place of confinement for
offenders who have been duly convicted and committed and that

"Page 203 of tfeis vplume,
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they have not the right to use the jail for lodging tramps and
as a place of confinement for alleged offenders against the city
ordinances who have not been convicted or committed, and that
the city of DodgeviUe ought to provide a place of its own for
lodging tramps and as a, place of confinement for prisoners
charged with offense against the city ordinances while awaiting
trial.
"I should be very glad to hear from you further in the

matter."

Attached to said letter is a letter signed by J. D. McGeever,
cily attorney of Dodgeville, which reads as follows:

"I am advised that the sheriff has refused to accept prisCners
brought to the county jail by our local marshal, Mr. Olson, for
the reason that he has been instructed by you that we are not to
place people in the jail until they have been tried, convicted and
properly committed. As you know, under the charter we have
always had the use of the jail and hence have treated it as a
leck-up for vagrants, drunkards and other offenders under the
ordinance, pending their hearing, and if convicted they have
from time to. time been committed to the county jail. We have
no other lock-up or jail and it appears to me that it is necessary
when a peraon is arrested to have some place to put them pend
ing thmr trial. I do not know whether the sherifThas given the
local officer the proper construction of your orders or not and
would be pleased to hear from you relative to any opinion you
may have given in the matter. I will be frank with you in say
ing that I have written the attorney general for an opinion and
he has advised that he cannot give an opinion on the matter as
he antimpates a request from you. I would suggest that you
take up the matter, if you have not already done so, and get an
opinion of the attorney general relative to the use of the county
jail."

In addition to what I stated in my opinion dated May 2 I
call attention to a provision in sec. 4947, which reads as follows:

®. # Provided, that no sheriff or jailer shaU- receive,

and no county board shall allow, any compensation whatever for
keeping or boarding any tramp or vagrant in the county, jail
Unless such tramp or vagrant shall have been committed thereto
pursuant to law.''

This provision applies as well to the sheriff, or jailer of Iowa
county as to any sheriff or jailer in the state of Wisconsin. Sec.
242, ch. 216, laws of 1889, quoted in my letter of May 2, does
"not create an exception as to the provision of the statute above
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quoted. Unquestionably, the city of Dodgeville, as well as every
other city in Iowa county, has the right to have offenders against
its o)*dinanees confined in the county jail but these offenders
must he lawfully confined by virtue of some process or commit
ment duly issued. See sees. 725 and 4945. The sheriff or jailer
of Ion a county is not obliged under the law to receive a prisoner
unless by virtue of some commitment issued either during the
pendency of the trial and before sentence or after sentence.
You understand, of course, that at any stage of the proceeding

against a prisoner the justice or magistrate may issue a commit
ment lor his detention and the law provides a fee therefor, and
before the sheriff or jailer is obliged to receive said prisoner
such commitment must be delivered to him. In case it is nee-

c.ssar.\- to bring the prisoner before the Court, the justice or
magist rate sRould issue an order to bring up the prisoner. This
order should be addressed to the officer in charge of the case and
also to the sheriff or jailer. It constitutes the warrant by which
tlio sheriff releases the prisoner from jail.
I trust I have made myself clear.

Public Health—Registered Nurses—The examination of ap
plicants fornui'ses' licenses may be conducted after June 1,1918,
if application is properly made prior thereto.

May 7,1918.
jMiss Anna J. Haswell, Secretary,

Committee of Examiners of Registered Nurses.
Your favor of April 19 is at hand. You ask whether under

sec. 1435c you can grant reciprocity only with those states where '
the law requires a three years' course of instruction. You state

that in Pennsylvania and Michigan the law requires only a two
years' course, but that on several occasions nurses that are reg-

'  O y

istercd from those states have asked to be granted registration
under our laws without examination under this reciprocity
statute, in cases where stich nurses have graduated from schools
giving a three years' course, and in other particulars meeting the
]'equirements of our law.
The fifth subdivision of sec. 1435c reads as follows:

"Fifth. Without examination, provided the applicant shaU
have been registered as a registered nurse, under the laws of
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another st^tte haying requirements determined by the Wisconsin
state board of medical examiners of this state, to be equivalent
to the requirements of this state."

This is a provision whereby nurses who have been registered
under the laws of foreign states are permitted to be registered
under our laws without examination. It will be noticed,' there
fore, that it is based upon the requirements required by the
state law of the other state, and not upon the actual qualifica
tions of the nurse who makes application. The particular quali
fications of the nurse are not made the standard. The standard
is rather the requirements for registration under the laws of the
foreign state.
I think this answers your first question.

Your second question is whether applicants for registration
can be examined by your committee who have not completed
their three years' course of instruction.

It seems clear under the language of both the third and fourth
subdivisions of sec. 1435c that the applicant, before applying
for registration or for examination, "shall have graduated from
a reputable training school." The law evidently contemplates
this graduation to precede the examination.
For a third question you state that under sec. 1435g, third

subdivision, the law permits senior nurses to have three months
outside of the hospital, and you ask whether the nurses, should
it seem necessary, could be released from that jnuch of the course
and serve their city where there is a shortage of outside nurses.
Under this third subdivision the law requires the applicant to

graduate from a reputable training school with a three or more
years' course, audit requires that the applicant must study at
the training school or hospital the whole of the first two years
and that not to exceed three months of the senior or third year
may be devoted to outside nursing. It seems dear that this
third subdivision requires three years' work or study at the
training school or hospital, with the exception that not exceed
ing three months of the last or third year may be devoted to
outside nursing. I therefore Conclude that this outside nursing
—this three months of the last year—might be devoted to any
class of outside nursing that could, properly come within the
definition of outside nursing under this statute, whethOr in the
service of the city or not; that the devotion of any part of such
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three months to outside nursing is not a relieving of the appli
cant fj'ora any part of the course, the three months' outside
nursing being substituted as a part of the course.

Criminal Lo/w—^^^q. 4802, providing for settlements of crim
inal cases, is applicable only to those involving misdemeanors,
not to felonies.

May 7,1918.
0. L, OijEN,

District Attorney,
Clintonville, Wisconsin.

In your communication of May 2 you state that on the 20th
day of April one. A., took the automobile of B. without his
consenl, and drove it on the public streets of Waupaea con
trary to sec. 1-636—52m, Wis. Stats.; that the complaint was
made and a warrant isued and he was arrested and brought be
fore a j ustice of the peace and that the case was continued from
April 30 to May 2; that on May 2 the complaining witness ap
peared in court and said that A. had paid him $100 for the use
and damage done to the automobile and that he was satisfied
and wished the defendant released, under the provisions of
sec. 4802. You submit the following question:

"If llie complaining witness presents a certificate under sec.
4802 and the costs are paid would the justice have a right to
] elease the defendant, or should he be bound over to the circuit
court of Waupaea county and application for his release under
see. 4802 be made in the circuit court?"

Said sec. 4802 provides, as follows:

"When any person shall be committed to prison or shall be
under recognizance to nnswer any charge of a misdemeanor for
which the party injured may have a remedy by civil action, ex
cept wlicn the offense was committed by or upon any sheriff or
(.ther olfieer of justice, or riotously, or with intent to commit a
Jelony, it the party injured shaU appear before the magistrate -
ivho made the commitment or took the recognizance and acknowl
edge in writing that he has received satisfaction for the injury
the magi.strate may, at his. discretion, upon payment of all costs
ndiieh Jmve accrued, discharge the recognizance or supersede the
(•ommitment by an order under his hand and may also discharge
all reco.gnizances and supersede the commitment of all witnesses'
in the ca.se."
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You will nofe that sec. 1636—52m describes a felony. See
definitioh of "felony" in sec. 4637. Said sec. 4802 is applicable
only in cases where the defendant is charged with a misdemeanor
and therefore is not applicable in this case.

Prisons—Cowoicts—Good time credits forfeited by convicts
cannot be re^ored by board of control or warden.

'  May 8, 1918.

State Board op Control.

In your letter of May 8 you state:

"Section 4928 of the statutes provides that the deputy warden
of the state prison shall keep a true record of the conduct of each
convict, specifying each infraction of the rules of discipline;
thtft at the end of each month the said deputy shall give a eer-
tifieate of good condiiet to each convict who shall requne it,
against whom is recorded no infraction of the rules of discipline.
That section also provides for credit for good conduct and for
feiture for bad.
"The question has been raised as to whether this board or the

warden of the state prison has power to restore to a convict any
of the good time lost by reason of infraction of the rules of
discipline."

You ask the opinion of this office as to whether your board or
the warden of the state prison has power to restore to a convict
any of the good time lost by reason of an infraction of the rules
of discipline.

Sec. 4928, after providing for credits for good conduct, pro
vides as follows: '

«  =» In ease any convict shall be guilty of the violation
of any of. the rules, laws or regulations of the prison or shall re
fuse or neglect faithfully to perform all the duties required of
him, and has become entitled to any diminution of his sentence,
he shall forfeit from his good time earned, for the first offense,
five days; for the second offense, ten days; and for the third
and each subsequent offense, twenty days; and in addition
thereto, the warden may, with the consent of the [state board of
control] directors, cancel and deprive him of all or any part of
the good time theretofore earned," etc.

The above language of the statute just quoted is the only
provision of the statute I find dealing with the cancellation of
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credits for good conduct, and I find no provision'^of the statute
anywhere permitting remittance of such canceUation or rein
stating of the convict or of his good time credits when once
canceled. The cancellation of credits for good conduct, when
once properly made under the statute, is final.

It is my opinion,. therefore, that neither your board, the
wanlen of the state prison or his deputy have power to restore
to the convict any of the good time lost by reason of the in
fraction of the rules of discipline.

Bridges and Highways—County board may appropriate
mon(\v to construct or iihprove any bridge or highway.

May, 8, 1918.
Petku Fisher, Jr.,

District Attorney,
Kenosha, Wisconsin.

It appears from your letter of April 26,1918, that the county
board adopted a resolution appropriating the sum of $9,000 out
of its general fund, for the purpose of completing certain road
impi ovements in the town of Pleasant Prairie; that the highway
is part of the county system of prospective state highways, and
that tliis appropriation is made to provide necessary funds to
extoid the concrete construction work now contracted for a dis
tance of about half a mile; that otherwise the construction work
would stop at one of the worst places in the highway and render
a very considerable stretch of concrete road largely useless.
\ oil ask if, in my opinion, there is any statutory authority for

such action on the part of the county board. You are advised
that this department has heretofore held that county^ boards
have that power, under subsec. 1, sec! 1317m—5, Vol. IV, Op.
Atty. Gen., pp. 484, 680. The statute, in most explicit terms,
grants such power: . , •

" (a) The county boards are given authority to construct or
improve, or aid in constructing or improving any road or
bridge within the county."

The county board may improve any road or bridge and it may
aid ill improving any road or bridge, and it may construct or
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aid in constructing either.. The tendency of recent highway
legislation has been to greatly extend the power of county
boards. I find nothing in the statute which in any -yr&f limits
the power in qtiestion. The language is so plain that it does
not admit of construction or interpretation. About all that can
be done is to paraphrase its language. In this connectioh I
quote with approval the language of my predecessor:

e  ggg 1317,n,—5 authorizes county boards to con

struct or improve, or aid in constructing or improving, any road
or bridge within the county. Under this section the coun^
board can do just exactly what the section says. It can con
struct or improve, or aid in con^ructing or improving, any
bridge or road within the county. ® « e it can either do
the work entirely by itself, or aid in doing it by joining in with
the town or other proper authorities in such construction or
improvement." P. 680.

Municipal Corporations—Local Board of HealtJi—Special
charter cities, except those of• the first class, may organize and

provide for boards of health. Caution in doing so advised.

May 8,1918.
Dr. C. a. Harper^

State Health Officer.'
In your favor of May 6 you ask whether under sec. 1411m

certain cities existing under special charters may change their
method of organization of the board of health without coming
to the legislature for an amendment to the special charter. .

Sec. 1411 provides for a board of health in all towns, villages
and cities, except in cities of the first class and except that the
provisions of that section do not apply to any village or city in
which a board of health or a health officer is provided for by the
charter.

Sec. 1411m, subsec. 1, provides as follows:

"The council of any city, excepting cities of the first class,
existing under special charter or organized under the provisions
of sections 925m—301 to 925»n—319, inclusive, of the statutes,
may by ordinance create a board of health of not less than three
nor more members than the number of aldermen elected in such
city, pirovide for the manner of their election or appointment and
fix the terms of office of the members of such board,'' etc.

18—A. G.
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The legislature evidently intended to permit all cities or
ganized under special charters, except cities of the first class, to
organize boards of health under this section of the statutes, and
I have no doubt that such cities have power and authority given
them b} this statute to organize hoards of health in pursuance
thereto. The question of the advisability of any city organized
under a special charter acting under the provisions of this stat

ute is one with which this office is riot called upon to deal, but it
seems proper to say that any city attempting to organize a

board of health under this section should exercise great care in
doing so. as it is probable that having once acted, the power of
the city ceases, so that it should make its organization under this
section as perfect and complete as possible in the first instance.
The ordinance by which the board of health is organized in such
a city should he complete and full, should provide for the man
ner of the election or appointment of the member^ of such board,
and sliould fix the term of office and should provide for the con-
linuation of the board, from year to year, as there is no method
])rovidcd by the statute of altering those things. In other words,
any city acting under this section should do so with care and
])recision and after due consideration.

Taxalion—^Inheritance tax is due upon transfer of mortgage
l)onds (tf a Wisconsin railroad corporation owned by a: nonresi
dent decedent. .

Mays, 1918.
WiscoKsiN Tax Commission.

In re estate of Ira Smith:

By let ter of May 2, 1918, you transmitted correspondence in
the abc've entitled matter relative to inheritance taxes. It apr
pears therefrom that Ira Smith at the time of his death was a

resident of New York and owried and had in his possession con
solidated mortgage bonds of the Chicago, St. Paul, Minneapolis
& Omaha Railway Company, a Wiseonsiri corporation; that ap
proximately one-half of the property of said railway company
is localcd in this state; that you have ruled that a like propor
tion of the value of said bonds upon the transfer by the will
of said deceased is subject to inheritance taxes under the laws
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of this state, and that the railway company takes isstie with yon
npon said ruling.
The following provisions of our inheritance tax laws are In

volved in the question suhmitted:

"A tax shall be and is hereby imposed upon any transfer of
property, real, personal or mixed, or any interest therein, or
income therefrom in trust or otherwise, to any person ® ® ®
in the following cases, except as hereinafter provided:

(1) ® » fit
(2). When a transfer is by will or intestate law, of property

within the state or within its jurisdiction and the decedent was a
nonresident of the state at the time of his death. " Sec. 1087—1.

"3. Where stocks, bonds, mortgages, or other securities of
corporations organiized under the laws of this state or of foreign
coipOrations , owning property doing business in this state shall
have been transferred by a nonresident decedent, the tax shall
be upon such proportion of the value thereof as the property of
such coi^oration in this state bears to the total property of the
corporation issuing such stocks, bonds, mortgages or other se
curities." Sec. 1087—^11.

The bonds transferred by the will of Ira Smith fall, literally
within the provisions of statute, above quoted. It is evidently
the l^islative intent that an inheritance tax should be paid on
the transfer of those bonds. As was said in Kinney v. Stevens,
93 N. E. 586, 207 Mass. 368:

m

"The statute is as broad as the jurisdiction of the common-
wealth." .

So the question is one of constitutional power on the part of the
legislature to subject this transfer to such a tax.
I understand that your department has held from the first

that such transfer is liable to a tax, and that the statute has
been so administered, by you. In this connection I notice that
the vice president of the railway company, in his letter to you of
April 29, 1918, says:

"We have been furnished from time to time during the past
eight years with various rulings from the office of the attorney
general of Wisconsin to the effect that 'bonds represent an in
debtedness and are not subject to taxation under th.e laws of this
state when owned by a nonresident decedent.' "

The published decisions of this department upon the subject
of inheritance taxes have been examined and none found which

■
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sustain the statement just quoted, and no special reference to
any was given in that letter^
But on the contrary, an opposite opinion was rendered by t](ie

attorney general June 10, 1907 (Opinions of Attorney General
for 1908, p. 836). The properties therein involved were mort
gages upon Wisconsin real estate, which mortgages were owned
by a resident of Scotland, and were in her possession at the time
of her death. It was there stated:

< m:= © © rpjjg mortgages described by you, for

the jnirpose of taxation and for the collection of the inheritance
tax, is in the state of Wiseonsiu," etc. P. 839.

It iias been decided by the courts of Massachusetts, Michigan,
New York and the* United States that mortgages upon real es
tate, but owned by nonresident decedents at the time of their
death are a legitimate subject of inheritance taxation by the
states where the realty is situated. Kinney v. Stevens, 93 N, E.
586 (Mass.); Estate of Merriman, 111 N. W. 196 (Mich.); Es
tate of Rogers, 112 N. W. 931 (Mich.); Estate of Romaine, 127
N. Y. 80; Blackstone v. Miller, 188 U. S. 206.

It was held in State ex rel. Graf v. Probate Court, 150 N. W.
1094, that debts evidenced by the notes of a Minnesota corpora
tion and owned by a nonresident decedent were subject to- the
inheritance tax act of Minnesota, even though the notes were
outside the state.

In Bliss V. Blisp 109 N. E. 148, it was held that registered
municipal bonds of Massachusetts cities, when owned and held
by nonresident decedents, were stiU. subject to transfer tax.
In view of these decisions ,and of the language of our statutes,

and the practice which has heretofore obtained, I am of the
opinion that the bonds owned by Ira Smith are subject to in
heritance taxes in this state, and advise that you rule to that
effect. If any change is to be made in the practice, it ought to be
made by the courts or the legislature and not by this depart
ment or yours, and besides, , it seems to me entirely logical to
hold that the bonds of Wisconsin corporations are to be placed
in the same class and treated the same as the notes of natural
per.sons resident in this state, and that the mortgages or trust
deeds given by Wisconsin corporations upon Wisconsin property
are 1o be placed in the same category as mortgages given by
natui'al persons upon real estate situate here. There are, how-
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eyOr, rulings to the contrary. "Whether they are based upon a
si^tute as broad and sweeping as the Wisconsin Inheritance Tax
Law, I am not prepared to say. It was held by a divided cdurt
ittvZn the matter of Branson, 150 N. Y. 1, that bonds of a domestic
corporation were not subject to a transfer tax when the decedent
owner was a nonresident. The reasoning in the dissenting
opinion by Justice Vann appears to me to be sound. Pp. 24-26.
In In re Ward's Estate: Gliadwick v. State, 157.N. W. 1076,

the supreme court of Minnesota distinguished the Cfraf case,
supra, and held that under the facts there presented the bonds of
the Great Northern Railway Company owned by a nonresident
decedent at the time of his death were not subject to inheritance
taxes in M!innesota., Two of the justices dissented.

Agriculture—Poultry Associations—A poultry association
regularly established and holding annual shows, failing to hold
its annual show for one year is entitled to state aid based upon
such show held after resuming.

May 10, 1918.

Honorable Merlin Huli/,

Secretary of State.
In your letter of May 1 you state that the Manitowoc Feath

ered Stock Association has filed, its claim for state aid together
with its itemized list of entries as provided in the statute, and
that because of the fact that the association received no aid last
year, not having held a show, you ask if the association is en
titled to. receive aid at the present time for their show which
was held last December.

You have directed my attention to the opinions rendered by
this department to you under dates of April 20, 1912, Opinions
of Attorney General for 1912, p. 651, and February 9, 1917,
Vol. VI, Op. Atty. Gen., p. 88.
With reference to the opinion in 1917, supra, it appears that

the association in question was holding shows biennially rather
than annually, and for that reason it was held that said asso
ciation was not entitled to state aid.
The opinion in 1912, supra, p. 052, held:

«  » Qjjq meeting should be held by such association for

'which no money shall be paid and that the money is to be paid
put pn the premiums'paid at the second meeting."
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The facts upon whicli this opinion was rendered wpre as foh
lows: the association was incorporated in December, 1910; the
show was held November 28 to December 3, 1911; this was the
first show held by the association.
There can be no doubt as to the purpose and intent of the legis

lature. They desired to encourage the holding of annual shows
by poultry associations and, to encourage this, provision was
luatlc for state aid. They intended likewise tp prevent an or
ganization from organizdng and holding one show, getting its
money from the state and then disbanding. It was the intent
to grant aid only to established associations that had some

promise of permanency.
See. 20.61, subd. (10) provides,-in part, that the state aid

shall be distributed as follows:

"(a) To each incorporated poultry association, complying
witli the provisions of paragraph .(b), which has held at least
one annual exhibition and has paid out at least fifty dollars as
premiums in such year, ® ®

Hie provisions of par. (b) referred to are, in substance, as
follows:

On or before the first day of April in each year the president
and secretary of each such association claiming state aid shall
file with the secretary of state, ® ® ® a sworn itemized
statement of the amount of cash actually received for poultry
enti'ies at its annual exhibition, * *

It wiU be noted that among the requirements for state aid are
the following:
i i)'st: There must be held at least one aTmnal exhibition.
Second: Such association must have paid out at least fifty

dollars in premiums in such year.
Third: On or before the first day of April in each year the

president and secretary must file with the secretary of state a
sworn statement showing the amount of receipts for poultry en
tires at its annual- exhibition.
Hi ere can be no doubt from the statute but that it was in

tended by the legislature that no aid should be received unless
an annual exhibition was held.

I am assuming in reference to the association here in question
thai it is an established association that has held several annual
show .s, but merely failed to hold a show.for the one jrear, and that
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for that year no aid was granted. This association, therefore^
satisfied the reqtiirements of sec. 20.61, subd. (10), in. that it
"has held at least one annual exhibition" before holding the

exhibition upon which its demand for aid is now based.
I can find nothing in the wording of the statute nor in the

intent and purpose of the law that tends to defeat the claim of
the association for ̂ d based upon the show held last December.
Your question, therefore, is answered in the affirmative.

Bridges and HigJiwa/ys—^Repairs and maintenance on state
trunk highway system to be made by counties.

• May 10, 1918.

CarlD.- Neuman,
District Attorney,

Oconto, Wisconsin.
You inform me that a bridge located on the state trunk high

way system needs repairs and say:

"What I would like to know at this time is who is to repair
this bridge and pay the expenses, whether it falls upon the
town, county or state."

You are advised that the county must repair the bridge and if
the work is done to the satisfaction of the state highway com
mission the expenses wiU be paid for out of the proceeds of
automobile license fees.

"1. (a) On and after May 1, 1918, each county shall ade
quately maintain the whole of tiie -trunk system lying within
the county in accordance with the directions, specifications and
regulations made for said maintenance by the commission."
Sec. 1317, Stats. ,

This same section also covers the matter of the payment of the
expenses.
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Public Health—Registered Nurses—Different provisions of
see. 1435c, for registration of nurses discussed and considered.

May 11, 1918.
Mrs. I\Iary P. Morgan, Chairman,

Woman's Committee,
State Council of Defense.

Your favor of May 8, calling my attention to the sixth sub
division of sec. 1435c, Stats., which was a new paragraph en
acted at the last (special) session of the legislature (ch. 4, Laws
1918, Special Session), is at hand.
You inquire:

''Can any one eligible to this examination who makes applica
tion on or before June 1, 1918, take the examination at any
time she desires in the future, or must she take the first exam
ination given after June 1,1918

Under this subdivision the application must be made on or
before June 1, 1918, and the applicant at the time of such ap
plication must have graduated from a reputable training school
for nurses connected with a general or special hospital and
must have received a course of at least two years' training in
such ti-aining school, all of which must precede the application.
The examination may be given by the committee after said ap
plication and after June 1, 1918. I find no provision of the
statute requiring the examination to he made at the first exam
ination held. Some reasonable latitute in that regard is un
doubtedly left with the committee.

Taxation—Military Service—Real estate of person in military
service may be sold for taxes with certain limitations provided
in ad of congress approved March 8, 1918.

May 11, 1918.
\Yisconsin Tax Commission.

You have submitted to me for my opinion the question asked
by the county treasurer of Monroe county as to whether he has
a rigid to sell for unpaid taxes lapds owned by Lieutenant J. C.
Strachen, who is now serving in the United States army in
France.
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In eh. 409, Laws 1917, creating sec. 4232a, relating to the
commenceinent and prosecution of civil actions against persons
in the. military service of the country, there is no inhibition
maidng it unlawful for an administrative officer, such as a
county treasurer, to sell the land of a soldier in the active service
of the United States, for unpaid taxes. Neither do I ̂ d any
other provision of the statute of the state of Wisconsin from
which such inference could be drawn.

I find, however, that a federal statute has been enacted by
congress and has been approved March 8, 1918, Public, No. 103,
65th Congress, being an act to extend protection to the civil
rights of members of the military and naval establishments of
the United States engaged in the present war. The provisions in
said statute here relevant are as follows:

''Sec. 500. (1) That the provisions of this section shall ap
ply when any taxes or assessments, whether general or special^
falling due during the period of military service in respect of
real property owned and occupied for dwelling or business P^"
poses by a person in military service or his dependents at the
commencement of his period of military service and still so oc
cupied by his dependents or employees are not paid.
" (2) When any person in military service, or any person in

his behalf, shall file with the collector of taxes, or other officer
whose duty it is to enforce the collection of taxes or assess
ments, an affidavit showing (a) that a tax or assessment has
been assessed upon property which is the subject of this sec
tion, (b) that such tax or assessment is unpaid, and (c) that by
reason of such military service the ability of such person to pay
such tax or assessment is materially affected, no sale of such
property shall be made to enforce the collection of such tax or
assessment, or any proceeding or action for such purpose com
menced, except upon leave of court granted upon an application
made therefor by such collector or other officer. The, court
thereupon may stay such proceedings or such sale, as provided
in this Act, for a period extending not more, than six months
after the termination of the war.
" (3) TOen' by law such property may be sold or forfeited to

enforce the collection of such tax or assessment, such person in
military service shall have the right to redeem or commence an
action to redeem such property, at any time not later than six
months after the termination, of such service, but in no case later
than six months after the termination of the war; but this shall
not be taken to shorten any period, now or hereafter provided
by the laws of any State or Territory for such redemption.
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"(4) Whenever any tax or assessment shall not be paid
when due, such tax or assessment due and unpaid shall bear
interest until paid at the rate of six per centum per annmu, and
no otlu r penalty or interest shall be incurred by reason of such
nonpiiyment. Any lien for such unpaid taxes ot assessment
shall also include such interest thereon."

Th(i term "person in military service" is also defined in see.
101 of said statute (Public, No. 103, 65th Congress) and is, of
course, broad enough, to include a lieutenant serving in the
United States army in France, under the above provision. This
is the only statutory provision which I find regulating the mat
ter here under consideration. You are advised, therefore, that
the county, treasurer is authorized to sell the land of said Lieu

tenant Strachen, unless it comes within the purview of the above
quoted federal statute. The language there used is clear and,
explicit and needs no further comment.

Building and Loan Associations—Bonds—The functions of a
building and loan association must be carried on from a single
office.

Till' commissioner of banldng may refuse to file the bond of a
local collector if he is in fact conducting a branch office.

May 15, 1918.
Honok\\ble a. E. Kuolt,

Commissioner of Banking.
In your letter of April 23 you refer to the statutes covering

building and loan association operations, and you state:

"One of the building and loan associations has had for some
time 'local hoards' in various cities of the state, such boar<fe
constituted -with president, secretary, treasurer, etc. Such
hoards act independently or in conjunction with the directors of
the association in passing upon loans made in the local juris
diction of such boards, awd the secretary or treasurer of such
hoards acts as a local collector for the association, himself mak
ing the receipt entries in the.pass boote of members."

You state that the association now submits to the department
for filing under the provisions of sec. 2014r—11m a number of
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bonds executed by and on behalf of a number of the local col
lectors of the association, and you ask:

"Whether such collectors are now legal olBBlcers or employes,
and whether the banking department may receive such bonds
and tacitly recognize their legality."

Sec. 2010d, which was passed in 1917; provides:

"No such association sba-U .establish more than one office nor'
establish nor maintain branches."

From the method of operation of these associations prior to
1917 and the purpose of the le^slature in enacting sec. 2010d,
it is very clear that the legislature intended to prohibit the
practice of an association conducting independent branches in
offices away from the home office. The purpose of building and
loan associations is primarily to aid the members in purchasing
and building homes. The strength and security of the building
and loan association depends upon, the care of the directors in
the placing of loans, and this in turn depends upon their per
sonal knowledge of the loan value of property.
In a general sense the commissioner of banking is given, juris

diction of ad budding and loan association operations. Sec.
2014^—^llw provides that the bonds shad be sufficient in amount
to protect the association.

<<«. « o ipjjg commissioner of banking may at any time re

quire additional bond or security when, in his opinion, the
bonds then executed and approved are insufficient."

This statute is replete Ttitd words that indicate an intent that
the commissioner of banldng shad approve the bond not only as
to amount, but that he shad require a bond that "wid be a sub
stantial and adequate protection. It therefore becomes the duty
vof the commissioner of banldng to file only such bonds as in his
judgment are good and sufficient under ad the circumstances.
If the commissioner is satisfied that -the principal upon any

bond is operating in violation of law, or, in other words, is op
erating a branch of the association or keeping an" office of the
association in violation of sec. 2010d, Stats., it is his duty to re

fuse to file such bond.

Whether the local eodectors are legal officers performing" func
tions of the association in conformity with statute, or are operat
ing branches or maintaining offices of the association in violation
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of slatute, is a question of fact that can be determined only
upon all of the circumstances surrounding each individual case.
A pen son collecting money for the association may or may not

be doing so in compliance with law, depending upon the cir
cumstances.

You are therefore advised that if, in your judgment, in any
individual ease a collector for the association is operating a
branch of the business or maintaining an office in violation of

the statute, you should not file the bond submitted by him.

Public Officers—County Superintendent of Schools—Vacancy
—Absenting himself from the county and engaging in other
prolonged vocations is ground for vacating office of county su
perintendent of schools.

May 17, 1918.
J. R. Pfifpner,

District Attorney^
Stevens Point, Wisconsin.

I  (luote the following from your statement of facts as con
tained in yoUf letter of May 2:

"Mr. Lancelot Gordon of this county was super^tendent of
schools elected at the last regular election and continued to hold
office until he was inducted into military, service by the local
exemption board of this county and departed from the county
in the contingent which left here on the 29th day of April, 1918.
He left without resigning his office and a clerk in his office is
now handling the duties thereof and is sending requisitions for
expenses in connection \vith the office to the county clerk signed
Lancelot Gordon, County Superintendent of Schools per 'A. B.
C.,' or the initials of the clerk. The county clerk has'asked me
whet her or not he should honor requisitions signed in the man
ner indicated and in fact whether or not there is a county super
intendent of schools in this county and I would like your opinion
in order to see whether.it coincides "with mine upon this question.
In tlie meantime,. I have instructed the clerk not to honor the
orders. There is no provision so far as I knuw providing for a
deputy .county superintendent.
'' Jvindly give me your opinion as to whether or not there is a

vacniiey in the office in this county and also under any circum
stances whether the requisitions signed as above indicated are
regular and to be honored by the clerk.".
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I have examined the provisions of sec. 17.02, relating to va
cancies, and am of the opinion that under the facts stated in
your lefter no event has happened which would cause the office
of coun^ superintendent of schools of Portage county to be
come vacant, under said section. As to this office, the legislature
has provided certain special provisions. I call your attention
to sec. 39.04, Stats., which, relates to the election, powers, duties
and removal of county superintendent of schools. I quote the
whole of subd. (3) of said section:

"No county or district superintendent of schools except in
counties where his salary is l^s than eight hundred dollars, shall
engage in teaching during the term for which he was elected, or
engage in any business, profe^ion, occupation or pursuit during
the term for which he was elected, which will in anywise inter
fere with the proper discharge of the duties of his office. He
shall not absent himself from the county or district to engage in
any business, occupation, profession, or pursuit, during the
term for which he was elected. A violation of any of the provi
sions of this subsection shall subject the offender to removal
from office and to a loss of salary during the entire time that
any of th^ provisions of this subsection 'have been violated. It
shall be the duty of the district attorney, upon complaint, to
commence an appropriate action ̂ or the recovery of any sum
due for violation of • any of the provisions. of this subsection.
Any sum recoverable under the provisions of this subsection
shall be placed in the general fund of the county."

In entering the military service of the United States Mr. Gor
don is engaging in an " occupation or pursuit during the term
for which he was elected," which does interfere with the proper
discharge of the duties of his office. As you have discovered,
there are no provisions in the statute which authorize a county
superintendent of schools to appoint a deputy. While ordi
narily a public officer, even in the absence of statutory authority,
may appoint a deputy who may perform purely ministerial acts,
this does not, in my opinion, hold true of the county superin
tendent of schools. By ch. 321, X/aws 1901 (sec. 461r, Stats.
1913), the legislature specially authorized a county superin
tendent of schools to appoint a deputy. This section was, how
ever, by ch. 531, laws of 1915, expressly repealed. The infer
ence, therefore, is that the legislature decided upon a policy
which negatives the authority of a county superintendent of
schools to appoint a deputy.



J',". ^

286 Oi^noNS'OF THE Attorney-Oeneral

Under subd. (5), see. 39.04 a eoiuity superintendent is em-
p owe led to employ a clerk. While the statute nowhere pre
scribes the duties of said clerk, it may be fairly presumed that
he is to perform such ministerial duties ,as the county isuperin-
tendont of schools may direct. Duties which the legislature has
specifically imposed upon the county superintendent of schools
and, generally, such duties as involve discretion and the exer
cise of judgment may not be performed by the clerk. They can
only 1)0 performed by the superintendent himself. Authorities
supporting this conclusion are found in an opinion by my prede
cessor in Yol. Y, Op. Atty. Gen., p. 299. .
Prom your statement of facts I am unable to say whether the

clerk in , \

''sending requisitions for expenses ih connection with the, of-
bee to the county clerk signed Lancelot Gordon, County Super
intendent of Schools per 'A. B. C.,' or the initials of the clerk,"

is performing duties other than ministerial. It occurs to me that
if tile clerk was duly authorized to make said requisitions and
to sign the superintendent's name thereto in the manner indi
cated, he is performing purely ministerial duties. As long as
Mr. Gordon has not been removed from office,, in accordance
with the provimons of subd. (3), above quoted, and of subd. (11)
of said section, he is still the county superintendent of schools
of said county and is authorized to perform his duties. ^The
mere fact that he is absent from the county does not vacate the
office. It may be that, after all, his absence is but temporary.
He may contemplate obtaining a leave of absence or furlough
and thus to continue in office for the remainder of his term.
Not until he has resigned or the circuit court has duly rendered
a judgment of removal or ouster is there a vacancy in said
office, and until a vacancy has occurred the state superintendent
is without authority to appoint a suitable person to fill such
vacancy until another county superintendent shall be elected
and have qualified.

It is therefore my opinion that there is no vacancy in said
office, and if the requisitions signed by the clerk were actually
passed upon by the. superintendent and his name subscribed
thereto by direct authority to the clerk so as to make it in sub
stance and in fact the superintendent's signature, they probably
should be honored by the county clerk.
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The facts narrated in your letter regarding the absence of the
superintendent require, in my judgment, additional considera
tion. If you are satisfied that the snperintendent is to be absent
more or less permanently, I think, you should take the matter
up with him and ask him to resign, and if he fails to do this,
then it will probably be your duty to take proceedings for his
removal as above outlined.

The office of county superintendent is a very important one.
There are many duldes to be performed by that officer that can
not be performed by a clerk and cannot be performed by the
county superintendent while he is away under military duty.
The county superintendent is required to examine and license
teachers. This cannot be done by the clerk. Many reports
and statements have to be mad© by him upon which are based
the taxes for school purposes and the apportionment of school
funds by state, county and town authorities. These duties are
prescribed by sees, 39.04, 39.07 and other sections of the statute
not necessary to mention and enumerate here. Sufficient is
shown to make it apparent that it is practically impossible—
and Ihe law recognizes the fact that it is practically impossible—■
for the school matters of a county to be properly conducted or
even to be conducted at all under our present system in the
absence of a coimty superintendent of schools. So many fea
tures of the school organization, school government, school taxes
and funds depend upon the official acts of the superintendent
that grave consequences might result should an attempt be made
to run the schools of a county without a superintendent. To
avoid such grave consequences I feel that it is your duty to take
this matter in hand and if it is a fact that the superintendent wiU
be more or less permanently, absent from the county and in
capable of personally performing^the duties that devolve upon
him, then a new superintendent is imperative.

I realize fuUy that the people generally wish to do whatever
they can and sometimes more to save the men who are drafted
into army service from any financial or pecuniary loss, but our
sentiment and feelings in this regard cannot be allowed, to lead
us to the ^sastrous results that necessarily would follow to
schools of a whole county should this be carried to the extent
of attempting to run the schools of your county without a super
intendent present within the county capable of performing the
necessary official acts.
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Vdiversity—Appropriations and Expenditures—The appro
priation of $50,000 by sec. 20.41, subsec. (1), subd. (jn), for
the construction of an infirmary for the university may be used
in part for one building and in part for another constituting
tlie infirmary.

May 17,1918.

IIONOKABLE H. J. ThORKELSON,

Business Manager,
University of Wisconsin.

In your favor of May 10 you state that under the provisions
of see. 20.41,-subsec. (l), subd. (jn) the legislature of 1917 made
the following appropriation:

Infirmary. On July 1, 1918, fifty thotisand dollars for the
construction of an infirmary.''

Till! regents of the university, have secured gifts aggregating
one hundred thousand dollars which have been submitted to me

in detail, and if found satisfactory wiU also be available for
building purposes. You ask if the appropriation for fifty thou
sand dollars may be used, part for one building and part for
another, the balance of the funds for each building coming
from the gifts mentioned, the building so constructed to be used
for and constitute the infirmary.
The word "infirmary" according to the Century Dictionary

means .

"A place for the treatment of the infirm or persons suffering
from diseases or injury."

All dictionaries give the meaning of the term substantially as
above, and I have no doubt that the legislature intended the
1 orm in the statute to be ̂ ven the above meaning. An in
firmary, like a hospital, is or may be an institution comprising
or made up of more than one building; The language of the
statute is general and broad. The appropriation is "for the
con.struction of an infirmary." Just what building or buildings
this infirmary shall consist of, the type of building or buildings,
materials to be used, method of construction, etc., are all, to
gether with all details, left to the discretion and judgment of
the regents of the university. -
I therefore advise, you that this fifty thousand dollars so ap

propriated can be used in the discretion of the regents of the ilni-
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-  ! .

versity in the construction of one or more buildings to constitute
an infirmary and to be used for infirmary purposes; that part of

the amount of the appropriation can be used in one building
and part in another; and said amounts may be supplemented
by gifts of private individuals suiBficient to complete either or
both buildings, the whole or both buildings to constitute and to
be. used for an infirmary.

The subject of gifts in this connection is treated of in another
opinion rendered you under this date,® making it unnecessary
to go into that matter further here.

University—Gifts—The regents of the university of Wiscon
sin may accept gifts to assist in the construction of buildings
for infirmary purposes.

May 17,1918.

Honorable H. J. Thorkelson,

Business Manager,
University of Wisconsin.

In your favor of May 10 you enclose copies of documents
tiCndering to the regents of the university gifts or funds as
foUows: '

Exhibit A ——:— $50,000

Exhibit B 25,000

Exhibit C ---—. — 25,000

You state that, acting under sec'. 20.39, subsec. (8), subds. (a),
(b), (e), it has been the practice of the regents for many years
to accept gifts under reasonable conditions, and you ask whether
the regents of the university are authorized to accept the gifts
designated and hereinafter referred to for the purpose of sup
plementing the appropriation made by the legislature for the
construction of an infirmary, said appropriation being designated
in the statute as sec. 20.41, subsec. (l), subd.. (jn).

Sec. 36.02, Wis. Stats., in part reads as follows:

"The government of the university shall be vested in a board
of regents, to consist of one member from each congressional

*Page 28S of this volume»
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district and two-from the state at large,, at least two of whom
shall be women, to be appointed by the govenior; the state
periiitei^dept and the president of tbe nniyersity shall be eE
offlcio members of .board.'V

See. 36.00 ip. p§rt prpyjdes ̂ s foUpyrs;

"The board of.regents and their successors in office shall
constitute a bP<iy corporate by the name of 'The Regents of the
UniA crsity of Wisconsin,' and shall possess all the powers neces
sary or convement to accomplish the objects and perform the
duties prescribed by law, and shall have the custody of the
books, records, buildings and all other .property of Said uni
versity."

See. 36.08 provides as follows |

"b'or the erection of spitable buildings and the purchase of
apparatus, a library, cabinets apd additions thereto> the board
of regents are authorized to expend such pprtipp. of the income
of. the university fund sa is appropriated by the legislature for
such purposes; f

Toward the epd of sec. 86.10 we find the following!

®  bounties ̂ nd moneys paid in end appro
priations made by law for the university, its endowment, aid or
supi)ort, when received by the state treasurer shall be at onee
credited to the proper fund, and if received as part of the gen
eral fund shall be forthwith transferred by warrant to the
pro])er university account and phall all thenceforth be held
solely for the respective uses to whieh the same is by law ap-
propriated, and shall never be employed, diverted to, or paid
out for any other use or purpose.!'

Sec. 20.39, subaec. (8), subd- (.e-); reads as follows;

'' All gifl^, grants, bequests and devises from individuals,
partnerships, aisspetations or corporations and all subventions
from the fedepi governmeht for or in b^alf of the nmversity
or any depi^^pnt thereof pr any purpose connected ■^pre^th»
are approprlhted to the board of regents of thp nniversity 4nd
shall be'niied acoording to the provisions of the ipatrinnent or
act maMng |he samp and all sncli receipts ^all be Paid info
the iiniversi^ fpnd Inepme, a^rjeultural college fund income
or into sueli other fipid of the state treasury as the board of
regents of the npiv^rsi^ shall designate; unless, tbe provisions
of 1he instrument-pr agt maldhg tbe ^ft, grant, bequest, devise
or .subvention sha|i be Inconsistent tsdtb or repugnant to the
provisions of thk subsection requiriug such payments into the
state treasury." * . .
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Subd. (b), SRid subsec. (8), said sec. 20.39 reads as follows:

" All gifts, grants, bequests and devises for the benefit or ad
vantage of the university or any of its departments, colleges,
schools, halls, observatones or=institiitioiis, or to provide , any
means of instrpction, iUiistration. or knowledge in connection
therewith, whether made to trustees or otherwise, shall be legal
and valid and shall be executed and enforced .according , to the
provisions of the iimtrument ma^g the saihe, ihcluding aU
provisions and directions" in any such instrument for accumula
tion of the income of any fund or rents and profits of any real"
estate without being subject -to the limitations and restrictions
provided'by law in other cases; but no such accumulation ShaU
be allowed to produce a fund more than twenty times as great
as that originally given."

Subd, (c), said subsec. (8), said sec. 20.39 provides as follows:

"All such gifts, grants, devises or bequests may be made to
the regents of the university or to the pr^ident or any officer
thereof, or to any person or persons as trustees, or may be
charged ppon any executor, trustee, heir, devisee or legatee,
or made in any other manner indicatipg an intention to create a
trust, and may be inade as well for the benefit of the university
or any of its chairs,-faculty, departments, colleges, schools, halls,
observatories, or institutions or to provide any means of in
struction, illustration or knowledge in connection therewith, or
for tiie behi^t of any class of students at the university or m
any. of its departments, whether by way of scholarship, fellow
ship, or otherwise, or whether fer the benefit of students in any
course, spbcourse,'Special course, postgraduate course, summer
school or teachers' Couri^e, Oratorical or debating course, labora
tory, shop, lectureship, drift, gyuinasium, or any other like divi
sion or department of: study, eicperiment, research, observation,
travel or mental or physical improvement in any manner con
nected with the university, or tq provide for the volimtary re
tirement of any of its faculty."-

The first gift. Exhibit A, reads as follows:

"Washington, p. G., May 8,1918.
(Name pf donor) promise to pay to the llegents of the Uni

versity of Wisconsin or order fifty thousand and OO/lOO Dollars
for the cpnstrucftbn pf a memorial Hospital as agreed upon,
and any jpeji sump as will be required during construction.

•  . (Namepf donor.)"

The nam.e of the donor i$ here omitted. for obvious reasons.
You inform me that the concKtions agreed upon for this gift

are'' that the money tendered is to be used with other money for
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the construction of an inflrmary and memorial hospital." I
niidcrstand that it is proposed to use this gift of fifty thousand
dollars, together with approximately twenty-five thousand of
the liJ ty thousand doUars state appropriation, for the construc
tion of one building to constitute a part of the infirmary, and
that the regents intend possibly to name this buildiiig appro
priately to carry out the idea of the memorial feature.

The third gift, evidenced by Exhibit G, reads as follows:

"Madison, Wis., May 6, 1918.

Regents of tfie University of Wisconsin,
City.

Gentlemen,—

I agree to contribute the sum of $25,000 payable on or before
one \ ear from date, without interest, toward the construction
of the proposed students' infirmary, for which plans have been
made. This is upon condition that the construction "of the in
firmary and also of the Bradley Memorial be proceeded with
within a reasonable time and upon the further condition that
one of the three wings or parts of the infirmary shall, if I so de
sire, be considered and appropriately designated as the (name of
person to be here inserted) Memorial.

1 f this is acceptable to you I will promptly deliver to you my
note for the above sum and will make a deposit in my liank of
$25,000 of Liberty Bonds as collateral.

Yours very truly,
(Naipe of indhddual donor.)"

'Idle second gift, evidenced by Exhibit B, reads as follows:

"Madison, Wis., April 30, 1918.

Dr. Charles R: Van Hise, .
President, University of Wisconsin,
Cii.y.

Dear Mr. Van Hise:

With the expectation of benefiting others, and in consideration
of an annual physical examination being given me by competent
pa rties during the balance of my life, if I elect, I agree to pay
to the Regents of the University of Wisconsin on or before one
year the sum of Twenty-Five Thousand Dollars which is to be
expended toward the construction of a Students Infirmary.

Yours truly,
(Name of donor.)"
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As we have seen from the statutes quoted above the-board of
regents of the university is made a body corporate. The man

agement of the institution is left entirely to this board of re
gents under authority and provisions of the statutes. The stat
utes contemplating the receiving of gifts of the nature here evi
denced appropriate the money from such gifts immediately to
the use intended. .1 am satisfied that the. mere naming of a
building in memoriam as a condition of the gift is not invalid so
long as the name thus used is reasonably proper and appropriate.
I have no doubt,^therefore, that the gift of fifty thousand dol

lars above referred to, and the gift of twenty-five thousand dol
lars evidenced by Exhibit C are valid and may properly be ac
cepted by the board of regents.
The second gift, that of twenty-five thousand dollars evidenced

by Exhibit B, is stated to be .

''in consideration of an annual physical examination beipg given
to me (donor) by competent parties during the balance of my
life, if i elect."

This is a condition of which I have some doubt of the propriety
and leg^ty of the regents' accepting. I doubt very much
whether the board of regents could accept such a gift and. bind
the university to give such physical examination contemplated.
If they could do this, they could accept a gift based upon other
gimilnr conditions, such as medical treatment and services for
the balance of a person's life> or hospital treatment and services,
and so on. I am informed, however, that this donor inserted
this clause merely for the purpose of making a valid considera
tion, and that the donor does not expect to receive such physical
examination. I suggest, therefore, that this document be
amended, or a new one substituted, stating as and for a con
sideration the expenditure of some part of the fifty thousand
dollars appropriated by the state upon the building or buildings
for which this twenty-five thousand dollars is given.
With this change in Exhibit B I advise you that it is my opin

ion that the regents of the university are authorized in accept
these gifts, and are authorized to construct the two buildings
contemplated, using the gift of fifty thousand doUars for one of
the buUdings, supplementing the said fifty thousand dollars by a
part of the fifty thousand doUars appropriated by the legisla
ture to complete the building, and using the other two gifts of
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twenty-five thotisand dollars each, supplementing the same by
the remainder of the fifty thousand dollars appropriated to build
and complete the second buildmg, the two buildings to consti
tute the infirmary, and to be used for infirmary purposes, and
tliat the buildings may be named by the board of regents, one as
tfie (inserting the name) Memorial, and the other similarly with
tlie other individual name inserted, or by smtable tablets there
for.

I think the above gives you the infonnation desired.

hisnrance—Fire Insurance—^Lines 1—6 of standard fire policy,
sec. 1941a;, must be read with sec. 4202wi, which construes it.
Tlie t\vo sections to that extent modify each other.

May 18, 1918.
Honorable M. J. Cleary,

Commissioner of Insurance.
Ill your letter of May 10 you submit the following:

'' Sec. 1941—45, Wis. Stats., which was repealed by the session
of 1917, had been a part of the standard fire insurance policy
for many years. Subsequent to the passage of the law contained
in tliis section, sec. 4202wi was enacted. In 1917 the legislature
amended sec. 4202m, which amendment became eh. 67, laws of
1917. Subsequent to tMs amendment, sec. 1941—45 was re
pealed by ch. 127, laws of 1917, and the provisions of this sec
tion \vere in substance reenaeted as part of sec. 1941a;, and are
found in Unes 1 to 6 of the body of the standard policy, on page
70 of the compilation of the insurance laws.
" Did the action of the 1917 legislature with reference to these

two particidar sections have the effect of nullifying the provi
sions of sec. 42027U in so far as that section pre.viously related to
see. 1941—45? In other words, do the provisions of lines 1 to 6
of the standard fire policy prevail without modification by sec.
4202m?"

See. 1941a; being, in part, the standard fire insurance policy,
provides, in pai-t:

"This entire policy shall be void if the insured has concealed
or misrepresented any material fact or circumstance concerning
this insurance or the subject thereof; or in case of any fraud' or
false swearing by the insured touching any matter relating to
this insurance or the subject thereof; Whether before or after
a lo.ss."
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i'his, of course, iJ^ates only td fire insufanee jjdllinas.
Sec. 4202wi is found in cli. 176, ̂tats., wliich is etititlsd "PJ?o-

yisions Common to Actions and Prb(JS6ding8 in All Cotti'tSj" and
is a chapter covering the subject of evidence^ This section jJro-
vides, in part: ~

"No oral or written statement, representation, or warranty
made by the insured or in his behalf in the negotiation of a con
tract of insurance shall be deemed material or defeat or avoid
the policy, or prevent its attaching unless such statement, repre
sentation, or warranty-was false And made with actual intent
to deceive or unless the matter misrepresented or made a war
ranty, increased the risk or contributed to the loss."

The effect of the act of the lOl*/ legislature with reference to
seC. i2()2m merely extended the applicability of this section to
fnatbmal and niiltnal benefit sociefies. It was hot takbn otit of
the chapter on evidence or changed in any othet material respect.
the legislature of i9lt aiUended sec. 1941—45, which is a part

of the standard policy law; by ptittiirg it under 1941a;, Stats>,
and repealing the old number 1941—46, and by striking there-,
fruin the underscored two dauSes in the following quoted
portion:

Thfe entire policy ̂ all be void if the insured has concealed
or nhsrepresented in writing or dtherwise Bxiy material fact or
circumstance concerning this insurance or the subject ̂ iereof;
or if the interest of the insured in ihe. property !)& not tryVy stated
therein, or in case of any fraud or false swearing by the insured
touching any matter relating to this insurance or the subject
thereof, whether before of after a loss."

Bearing in mind the fact, that Sec. 1941—45 is a portion Of the
standard fire policy law, and that sec. 4202m is essentially a
statute governing necessary proofs in , actions and proceedings
relating to all insurance contracts in all courts, the onC may he
considered as construing the other. The first six lines of the
Standard fire policy in effect states that if there has been con
cealment or misrepresentation Of a material fact or circumstance
concerning the subject of insurance, or if there has been fraud
or false swearing, the policy iS void.

Sec. 4202m provides, in substance, that no representation or
Warranty made by the insured in the negotiation of a. contract
of insurance shall be deemed material or defeat or avoid the
policy, unless the statement or warranty was false and made
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with actual intent to deceive, or unless it increased the risk or
contributed to the loss. '
The representation, it will he noted, to be available as a de

fense to defeat the policy must be false, the intent to deceive
must be present, and the false-representation must have in
creased the risk or contributed to the loss. The standard fire

l)oliey must be construed by the provisions of sec. 4202w, which

is merely a construction statute which applies to all insurance,

contracts, including fire policies. It is- quite apparent that the
legislature was not legislating upon the same proposition in the
two statutes. Neither one devitalizes the other, yet they must be
read together, one construing the other, and to that extent they

modify.

You are therefore advised that Hie provisions of the standard
fire insurance policy are not devitalized by sec. 4202m; the two
sections modify each other and must be read together.

Public Officers—Board of Examiners of Architects—General
administration of ch. 73&—1.

-  May 20,1918.
Industrial Commission.

In your esteemed favor of May 16 you request my opinion, as
to V hether it is a part of your duties or that of the board of ex

aminers of architects to enforce the provisions of ch. 644, laws
of 1917, being ch. 736—1, Wis. Stats., particularly as to the vio
lations of these statutes.

The statute makes it the duty of your commission to appoint
the l)oard of examiners of architects, and upon their reporting
the l esult of their examination to your commission you are to
keep a, ?ecord of such.^ report and issue certificates of registra
tion to the persons certified by the board of examiners as having
passed such examination. Your commission is further required
to ] •evoke any certificate of registration upon the recommendar
tion for such action by the board of examiners, after a hearing
to l)e held before the board of exami]^ers, etc.

11 wiU be noticed that the above are substantially all of the
dulies that are specially made to devolve upon your commission.
The rest of the duties prescribed by this act seem to devolve
upon the board of examiners.
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Subsec. 5, said sec. 1636—215, in part, provides as follows!

o  # purpose of this section, the board of,ex
aminers shall have the same testimonial powers as are given to
thfe industrial (commission ih section 2394—61. ® ® "

Furthermore, fees received under this act are appropriated to
the board of examiners for the purpose of carrying into effect
the provisions of the act. This is provided for in sec. 20.565,
which reads as follows:

** All moneys collected or received by each and every person
for or in behalf of the board/of examiners of architects shall be
paid within one month of receipt into the general fund of the
state treasury. All moneys so deposited are appropriated for
said board to carry into effect the provisions of section 1636—215
of the statutes."

It seems clear that your commission has nothing more to do
with this matter as a commission than the appointment of the
members .of the board and keeping the record prescribed, issuing
certificates and revoking them, as above outlined. All of the
rest of the provisions of this law seem to be under the direct
supervision of the board of examiners of architects. All moneys
collected from persons; applying for registi-ation and receiving
certificates of registration are appropriated to the board of
examiners to be used by them in carrying into effect the;provi
sions of the act: I think, on the whole, that the general J ad-
ministration of this act was intended to be placed with the
board of ejcaminers of architects, and if any one has the special
duty of seeing that persons offending against this law are brought
to justice and prosecuted, it would be the duty of the board of
examiners.

Of course, the offenses defined under this act are criminal of
fenses, and prosecutions may be had under the ordinary crim
inal procedure of the state.
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Criminal Law—Fraudulent Advertising—The advertiser and
the publisher may both be guilty under sec. 1747fc, the latter only
if he has knowledge of the unlawful or untruthful nature of the
advertisement.

Geok(;e J. Weigle, ^ May 21, 1918.
I>airy and Food Commissioner.

In your esteemed favor of May 14 you enclose letter com
plaining about an advertisement of a substitute for butter. The
advertisement makes the following statements:

'' Science solves the butter problem with butter made from the
white meat of cocoanuts."

"It tastes exactly like the finest creamery butter and is even
more wholesome end pure. "

" [Name of product] has all the good qualities of fine creamery
butter. . The only difference you will notice is the cost.''

"It is as nutritious as cream butter, and as easily.digested.
It po.ssesses the fuel value needed for energy."

'' Served on your table, withput explanation, no one can tell
the difference."

" [Name of product] , used in cooking, gives the same results
as butter,.except that it goes farther."

"For [name of product] solyes one of the biggest problems
presented by our high food prices." '

"The problem of serving appetizing, wholesome butter at a
moderate cost."

You state that practically all of these statements ̂ re false,
and you call my attention to sec. 1747&, Stats., pftrtieid^rly the
reference in that statute to the liability of liewspapers publish-,
ing such advertisements. You ask whpther the dairy and food
commissioner is warranted or authorized to setve notice on the
parties responsible for the advertisement as well as op the news
paper to the effect that the advertisement contains assertionsj
representations or statements of fact which are uutrue, deceptive
and misleading, and after such notices are served whether the

dairy and food commissioner is authorized to bring prosecutions,
if the advertisements, or similar ones, are repeated.

Sec. 17477c reads as follows:

"Any person, fii^.corporation or association who, with in
tent to sell or iu fl̂  wise dispose of merchanidise, live stock,
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securities, service, or anything offered by such person, firm, cor
poration or association, directly or indirectly, to the public for
sale or distribution, or with intent to increase the consumption
thereof, or to induce the public in any manner to enter into any
obligation relating thereto, or to acquire title thereto, or an in
terest therein, for the purpose of defrauding the public, makes,
publishes, disseminates, circulates, or places before the public,
or causes, directly of indirectly, to-be made, published, dissem
inated, cifculated, or placed before the public, in this state, in a
newspaper or other-publication, or in the form of a book, notice,
handbill, poster, bill, circular, pamphlet, of letter, or-in any
other way, an advertisement of any sort regarding merchandise,
live stock, securities, service, or an5>^thing so offered to the pub
lic, which advertisement contains any assertion, representation
or statement of fact which is untrue, deceptive or misleading,
shall be guilty of a misdemeanor, and shall upon conviction
thefeof be punished by a fine of not less than ten dollars nor
more, than two. hundred dollars, or by imprisonment in the county
jail not less than ten days nor more than ninety days, or by both
such fine and imprisonment; providing that nothing hefein shall
apply to any proprietor or publisher of any newspaper or maga
zine who publishes, disseminates or circulates anysuch adver
tisement without knowledge of the unlawful or untruthful nature
of such advertisement."

K you are correct that these representations are false and un
true, and are made - for the purpose of defrauding the public,"
then unquestionably the person causing the advertisement to be
publi^ed in the newspaper or magazine is liable to prosecution
under this statute. The proprietor or publisher of the news
paper or inagazine, however, in which the advertisement appears
does not violate the statute unless he has knowledge of the un
lawful or. untruthful nature of the advertisement. If this
knowledge is brought home to him so that he can be said to know
and have knowledge of the unlawful or untruthful nature of the
advertisement, then he would be equally guilty.
I have no doubt that ybm- department is authorized to serve

such notice as you suggest-Upon the editor or publisher. No
euch notice, however, would be necessary upon the person caus
ing the advertisement to be made, although it could do no harm,
and your department would be authorized in bringing prosecu
tions against both the editor or publisher and the payty placing
the advertisement in the publication in c^e the practice w^
continue^,
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Corporations—Annual Bepor#—Penalty for failure to make
annual report in time speei&ed applies even when the organiza
tion lias not been perfected by election of officers.

May 23, 1918.
IIoNcanvBLE Merlin Hull,

Secretary of State.
Your favor of May 23, with reference to whether the Her

cules Steel Casting Company is required to file an annual re
port in your department under sec. 1774a, Wis. Stats., is at hand.
It seems that this company was organized about February 1,

:.917, that is, its articles were at that time filed in your office
und i)roperly recorded in the office of the register of deeds of the
])roper county, and as I understand it, the attorneys for the
(;oinpany now claim that the company is not required to file any
:'c])0] t under sec. 1774a, Wis. Stats., for the reason that the
i!ompany was not fully organized until May 11, 1918, when the
stock subscribers first met and elected a board of directors, and
;luit board elected officers, and prior to May 11,1918, there were
no officers of the company to make and file such report.

Tlie section of the statute in question, 1774a, in part, reads as
r'ollows:

"Eveiy corporation for profit, organized under the provisions
)f this chapter, shall annually, between the first day of January
uid the first day of March, file with the secretary of state, a re-
[)ort sworn to by the president, secretary, treasurer or general
[iiauager, or if the corporation is in the hands of assignee or re-
2ei\cr. by such assignee or receiver, as of the first day of Jmiu-
iry ])ieceding, which shaU state:

[Ilt-re follow"seven different items of information.]
"In case such corporation fails toffle its report, as above set

forth, it shall be allowed to file such report prior to June first
on pavment to the secretary of state of a forfeit of ten dollars.
In case said report is not ffled June , first, the secretary of state
shall cause to be published dnee a week for three successive weeks
a notice of such failure, in a newspaper published at or near
the location of said corporatadn, as shown by the records of his
department; and the register of deeds of each county shall post
in liis office a list of the corporations located in such county fail
ing to so repoi^. Such corporation shall be allowed to file its
said annual report prior to January first on payment of the for
feit, as above set forth, and on payment of the costs of publica
tion. In case said ijeport is not filed by said January first, the
corporate rights and privileges granted to such corporation
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shall be forfeited and the secretaiy of state shall enter snch for
feiture on the records of his department. ~

®  ft

''The failure to file such report in the time specified herehi
and proof of publication of the notice herein provided, shall he
sufficient evidence on which the sfec^etary of state is authorized
to declare the forfeiture of corporate rights, and privileges herein
provided. ® ® ^

Counsel for this corporation firrt contends that as this cor
poration had no president and secretary at the time it was re
quired to file its report, being'the first day of January and the
first day of March,.1918, therefore it was.required to file no re
port and could file none.
These reports are required to he filed for the purpose of the

information of state officers and the public generally. The mere
failure to file a report is made ground for the forfeiture of cor
porate rights and privileges. This, however, argues strongly
in fhvor of requiring every'^corporation, even one in the aundi-
tion this coiporation found itself in, to file the report. G|her-
wise it becomes the positive duty of the secretary of rtate i|or-
feit its corporate rights and privileges. .True, the statute ̂ fems
to require such report to he sworn to by the president, secre
tary, treasurer or general manager, but if the corpora^ibh had .
no such officers, sec. 1773 provides:

"Until the directors or trustees shall be elected the signers of
the articles of organization shall have direction of the affairs
of the corporation and make such rules as .may be necessary for
perfecting its organization, accepting members^ or regulating
the subscription of the capital stock, ft ft ft."

I am persuaded that if no president and secretary have been
elected, the signers of the articles of organization, who have the
affairs of the corporation in their charge during the interim of
its existence as a corporation until the first meeting of its stock
holders, wbuld be the proper officers to swear to such report'
They are the only officers who have any of the affairs pf the-icor-
poration in charge, who would have the right to make any such
report at that time, and it is no great stretch of the.lertri ''genr
eral manager" as used in sec. 1774a to construe it to include
the signers of the articles of incorporation un%r ihe authority
vested in them by sec. 1773. , >. - . in-

True, the statute has not provided in as. clear languageras was
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possible for this repqrt in the case of a corporation, which during
the period from January first,to March first has not perfected
its organization by the election of officers, but the language of
sec. 177-ta is very clear that every corporation for profit organ
ized under the provisions of thUt chapter is required to make the
report, and as the signers of ̂  articles are the only persons
w io could be said to be autliOtfiieed to make the report, then I
an satisfied that they are the ones upon whotii the duty devolves.
Otherwise such R Cpiporation*could not repoi't and its corporate
ri,dits and privil^es would be lost by forfeiture. Moreover, as
I understand it, this company has filed its report since May 11^
the date of the election of its officers, which report, I assume^
is proi)crly sworn to by jts president and secretary. This re
port V as not filed, in time and,, therefore, the penalty has been
incurred. Their effort now is to seek to avoid the payment of
the penalty based upon the ground that by their own failure
they liad failed or neglected to elect their officers in time to
make the report in time.
I cannot believe that these facts would prevent'lb.e applica

tion ol the penalty. I think the above gives you the informa
tion desired.

Indigent, Insane, etc,—Minors—^Legal settlement of a minor
wlio has been apprenticed from the state public school and
liability for her care considered.

May 23, 1918.
E. S. daSDNEY, • ■

District Attorney,
Black River Palls, "Wisconsin.

You .submit, in substance, these facts:
Lillian Semore was committed to the state public school at

Sparta, from Burnett county, October 10,. 1911, and thereafter
was indentured by the state board of control to Carl Rhyme, a
resident of the village of Melrose, in Jackson county, until she
rsl ould become eighteen years of age, that is, to August 20,1917;.
she still continues to live at his home; recently she was afflicted
with acute app€n®eitis, and an immediate operation was neces-
s£ry to save her life; and you informed the village president
that ]\Ielrose must furpish her proper care and that the ulti-
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mate liability for the e:^ense thereby incurred would be de
termined later.

You ask to be advised .

''whether or not Lillian gained a, residence in the village of
Melrose * ^ « and whether or not such village would be
responsible for the expenses incurred by reason of this operation, ^ '
or whether she would be regarded as a transient, ̂ digent per
son and the village of Melrose should therefore proceed uiider^
sec. 1512 by giving the propeu notice, to Jackson county and
Jackson county in turn filing their claim against Burnett
county."
You state further that the superintendent of the state public

school has informed you that xshildren committed to that institu
tion do not gain a residence until they are twenty-one years of age
and that therefore Burnett county will be ultimately responsible
for the expenses.

You wil uo.tice that in the matter of ultimate liability fpr the
public support of indigent persons the important fact is the
place of legal settlement, rather than the place of residence.
Residence is significant only in so far as it may determine or
assist in deterinining the place of legal settlement. The real in
quiry here, therefore, is as to the place of legal settlement of
this girl.

■ "Every town shall relieve and support all poor and indigent
persons lawfully settled thevein ® ^ Sec. 1499, Stats.
"Legal settlements may be acquired in any town, so as to

oblige such town to relieve and support the persons acquiring thesaiiie in case they are poor and stand in need of relief, as follows.
(($ 9

" (2) Legitimate children shall follow and have the settlement
of their father if he have any within the state until they gain a
settlement of their own; but if the father have no settminent
they shall in like manner follow and have the settlement of their
mother if she have any," .

Illegitimate children have the settlement of their mother.
Every adult person who resides in a town and receives no Sup
port as a pauper for one year thereby gains a settlement in such
town.

"(5) Every minor whose parent ® ® has no settlement
in this State who shall have resided one whole year in any town
in this state shall thereby gain a settlement in such town.
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" (()) Every minor who shall be bound as an apprentice to
any person shall, immediately upon such binding, if done in good
faitli, thereby gain a settlement where his or her master or mis
tress Jias a settlement.

•' I 7) Every settlement when once legally acquired shall con
tinue untU it be lost or defeated by acquiring a new one in this
state or by voluntary and uninterrupted absence from the town
in w hich such legal settlement shall have been gained for one
whole year or upward; and upon acquiring a new settlement
or ui)on the happening of suoh voluntary and uninterrupted
absence all former settlements shall be defeated and lost." Sec.
1500, Stats.

Assuming that this girl was "bound as an apprentice" to Mr.
llliynie, it follows from the provisions of the sixth subdivision
of said sec. 1500 that she immediately acquired a settlement in
Meli ose, and that it certainly continued up to the 20th of Au
gust, 1917, the date she became eighteen years of age, and it
follow s from the next paragraph that she lost any former settle
ment she may have had. It is equally certain that this settle
ment in Melrose continues unless she has acquired a new legal
settlement since the termination of her apprenticeship.
The facts stated hre not sufficient to determine that question.

If h(3r parents or either of them has a settlement in this state, I
am of the opinion that such settlement, upon the child's arriving
at the age of eighteen years, again became the child's legal settle-
menl, under the provisions of subds. <2) and (3) of said sec,
1500.

On the subject of the settlement of a parent, you have not
given any information. That subject needs further investigation.
If neither of her ph^biits has a settlement in this state, the

fact of indenture is hot important, for she has resided more
than a whole year in Melrose and thereby gained a settlement in
the village. The statute expressly so provides.
But if a -parent has Such settlement, it becomes important to

determine whether or not the minor was "bound as an appren
tice. ■' It is my opinion, upon the facts stated, that she was so
bound.

Supervisors are ^powered by sec. 1511, Stats., to apprentice
minors of a specit^d class by written indenture and the trustees
3f county homes for dependent children may
'bind out all minors, who are supported at the expense of the
2ounty, in the sanae manner and with like effect as town boards
ivo jmthorized to 4o by section 1511." Sec. 697—6, Stats.
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This child was bound out "pursuant to the provisions of sec.
573d, Stats. The state board of control is thereby made the le
gal guardian of aU inmates of the state public school and

"it shall be its duty to use special diligence in providing suitable
homes for them. It may place them in families and make writ
ten contracts with, responsible and suitable persons that the
children shaU^be kept during their minority, or, in the discretion
of the board, until they attain the age of eighteen years; pro
vide therein for their education in the -public schools where they
may reside, for teaching them some useful occupation, for their
kind and proper treatment as members of the families in which
they are placed, and for the payment, on the termination of such
contracts, to said board, for the use of the children, of such sum
of money as may have been stipulated in the contracts."

The three sections last mentioned all relate to the same sub

ject matter, and, if action under one creates any apprenticesMp,
action under another does the same.

Furthermore, I am of the opinion that the binding out in this
case satisfies the requirements of'She general provisions covering
the subject of maj^ers and apprentices as the law stood when this
particular contract was made. See. 2377, et seq., Stats. She
might still be an apprentice and not satisfy the calls of those sec
tions, for it has been held by our supreme court that the statute
just referred to was not intended as an interference with or .re
peal of the coihmon law -but the grant of additional privileges
in favor, of children. Davies v, Turton, 12^ Wis. 185.

Cluldren who are bound out pursuant to and in accordance

with the provisions of said see. 573d, Stats., are apprenticed
within the rules of the common law. 4 C. J. 1416,1418,143Q.
It occurs to me that 3^ should ascertain whether or not some

person is not liable for^|i|?espense of the care and treatment of
this minor. The pairents, of course, are never exempted from
caring for their minor children. It may be that Mr. Rhyme is
liable. iEe would have been had the illness occurred during the
apprenticeship, unless the contract provided otherwise. 4 C. J.
1437.

The master stands in' loco parentis to his apprentice. That
idea is emphasized by the, statute which commands the boar<^ to
place such children in suitable hom6s.. It seems this girl has
remained in his household, g inember of his family, and he has
had the benefit of her' senvieesv to he has hot compensated
her with wages he may he lihble for suitable medical care dur-

20-rA. G. i
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ing illness. I expl/ks no opinion upon this point, not haying
investigated the IdW, but suggest the question for your con
sideration.

Public Officers—Justice of the Peace—Police Justice—Crim
inal Law—a city located in two counties having a police jus
tice no justice of the peace can exercise jurisdiction in a criminal
ease arising in saild city; no change of venue can be taken from
said police justice.

0. L. Olen, ' May 23, 1918.
District Attorney,

Clintonville, Wisconsin.
In your letter of May 16 you state that in New London,

which is a city in two counties and to which sec. 925—269, Stats.,
is applicable, a crime was committed within the corporate limits
and ah action started before a police justice in said city. You
imp lire whether the defendant would be entitled to, a change of
vemie under, sec. 925—269, or whether he is prevented from
tald ng a change of venue under the provisions of sec. 925—66.

See. 925—^269 relates to the jurisdiction of justices of the
peace and police justices in cities comprising territory in two
or more counties, and gives guch justices jurisdiction in both
counties. In suhd. (1) of said section, inter alia, we find the
following:

• 0 fl. o Each of said justices of the peace and police jus

tices shall have jurisdiction both civil and criminal co-extensive
with the limits of each of the counties in which said city or any
part of it is situated, and may issue, process and do.all things
in cither of said counties that any justice of the peace of such
county may lawfully do: ^ 'and provided further, in
all eases, if a cause shall he removed from the justice before
whom the same was commenced, the papers shall be transmitted
to the nearest justice in said city, if he be competent to try the
cause, but if there shall be no such justice, or if'he be absent
or sick, the papers shall, in civil cases, be transmitted to the
nearest justice of the peace of the county in which the defend
ants or either of them was served with process, and in criminal
cases they shall be transmitted to the nearest justice of the peace
of the coxmty in whidx the offense was charged to have been
committed, and such nearest justiqe may hear, try and determine
the sanie; and said justices of the .peace and police justices shall
perform the same duties, receive^ same fees, and be liable to
the same penalties as otter justieea of .the peace."
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See. 925—66 provides as follows:

'*No justice of the peace in any city wherein there shall be a
police court under this chapter shaU have any criminal juris-
^ction of offenses committed in siich city, nor any authority to
issue w^rants for the apprehension of any alleged offender for
an offense com,mitted therein, nor to examine or conpnit or hold
to bail any such offender charged with any crime or misdemeanor
committed in said city. Civil, actions, except actions under city
ordnances, may be removed from a police court for trial before
a justice of the peace for the same reasons and in the same man
ner provided by law for removing such actions from one jus
tice of the peace to another. No criminal action and no action
under any ordinance of the city shall be so removable; but in
ease of the absence, sickness, or disability of said police justice,
he may, by an order in writing toJbe filed in said court, appoint
a justice of the peace or a court commissioner in said city to dis
charge his duties during such absence, sickness, or disability,
and the person so appointed shall have all the powers of said
police justice while administering such office."

After a careful consideration of the question submitted by you
I am of the opinion that the above quoted provisions of sec. 925
—^269 and the provisions of sec. 925—66 are in pari niaterid.
While sec. 925—^269 provides that the justices of the peace and
police justices shall have jurisdiction coextensive with the lim
its of each.uf the counties in which said city or any part of it is
located, nevertheless, I do not believe that it was intended to
change the jurisdiction of justices of the peace and police jus
tices in cities as provided in said sec. 925—66. I believe that
justices of the peace in New London are not authorized to exer
cise jurisdiction in criminal offenses committed in such city; for
the reason that there is a police justice and that no change of
venue can be taken in such cases from the police justice.
You will note that the language in the above quoted provision.

of sec. 925—^269 relative to the change of venue is

"if a cause shall be removed from the justice before whom the
same was commenced," etc.

This, I take it, applies only to causes in which a removal can be
made and not to causes where no removal can be made. It does

not in terms give the right to removal.
It seems that my predecessor in answering one question in, his

opinion of December 18, 1917 (Vol. VI, Op. Atty. Gen,, p. SObyj-
overlooked the provision in sec. 925—66.
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Education—Blind—blind person receiving aid in one connty''^'
on l emoving into anotiier may receive aid on application.

May 23, 1918.,
John Roberts,

District Attorney,
Grand Rapids, Wisconsin.

In your commnnication of May 20 you submit the following
as a basis for an opinion;

"Mr. D., as a blind person, was granted county aid, in the
sum of $150.00 per annum at the November, 1917,. session of the
county board of Wood county, under sections 572i, et seq.,_oi the
Wisconsin statutes, and is drawing that aid now. He has a son
residing in another coimty in this state with whom he desires to
make his home, and the son is able and desirous of having Mr. D.
maive his home with them, and Mr. D. wishes to Hve with his
son, and become an actual resident of the county in which the
son lives, but wishes to retain the aid granted him by this
county." ' ■

You inquire whether the removal from this coimty ̂ Yill dis
continue the aid granted by this county and, if receiving aid
from this county, whether he could make application for aid in
the new county immediately on removing thereto, and what
\vou\d be the proper course of administration in this matter.

Sec. 572i provides, in part, as fpUows:

"Any male person over the age of twenty-one years, and any
female person over the age of eighteen! years, who is declared
to lie blind in the manner hereinafter set forth, and who is not
an inmate of any charitable, reformatory or penal institution in
this state, and "v^o

<<(a) # « ® -
'' (b) Has no income and who has been a bona fide resident of

this state for fen years and is a resident of the county wherein ap
plication is made at the time of making the applieation may be
entitled to receive froni said county a benefit of one hundred and
fifty dollars annually, payable quarterly and such additional aid
as the county board may determine.
"2. Payments made under paragraph (b) of subsection 1 by

any county to any person within and for the first year after such
person takes up residence therein, shall be and constitute a
charge against the county in this state wherein such person re
sided for one full year or moje next preceding removal into the
county which paid such benefits. The clerk of the county
wherein such benefits were paid shall certify to the clerk of such
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other comity the amount of the benefits so paid, and said tplerk,
upon receipt of such certificate, shall draw his warraii^,:upon
the county treasurer in favor of the county which pai^jsuch
benefits for .the amount named in such certificate."

The party here in question is receiving aid under pafi (b),
siibsec* 1 of the above statute. Under the provisions in said
paragraph it is not nec^sary that he reside in the new county a
year before he can make application for aid. This is obvious
not only from the language used in said par. (b) but also from
the language used in said subsec. 2 of said section, wherein it is
provided that payments made under par. (b), subsec. 1, by any
county to any person within and for the first year after such
person takes up residence therein shall be and constitute a
charge a,gainst the county in this state wherein such person re
sided for one full year or more next preceding removal into the
county which paid such benefits. Mr. D. can make application
in the new county as soon as he has established his residence
therein, and the county in which, he then resides will have a
charge against the cotinty from which he moved for the payments
made during the first year in the new county. I believe the pay
ments in the old county must cease as soon as the party has
removed therefrom, because he is required to be a resident in the
county in "which he receives the aid.

taxaUoTir—Income Taxes-^A resident who receives a commis
sion as managing agent of his employer's business conducted
outside this state is subject to income taxes on account of said
commission.

May 24, 1918.

T. P. Abel,
Districf Attorney,

Sparta, "Wisconsin.
You call attention to subsec. 3, sec. lOSTwir—2, Stats., and ask

to be advised whether or not "A." is required to pay an income
tax upon the commission he receives upon business done outside
of Wisconsin, under the following statement of facts submitted
by you: i illH®

" 'A.' resides in Monroe county, Wisconsin, with his family.
Jle is employed by the Chicago Portrait Company of Chicago, q
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corporation of Chicago, Illinois, and his only compensation is
commissions. The duties of his employment are aS follows; he
is lield manager in the states of Pennsylvania, Minnesota, Mchi-
gan and Wisconsin for the sale of enlarged portraits. He em
ploys men in Pennsylvania to solicit for the sale of enlarged
portraits in the state of Pennsylvania, and in addition thereto
em ploys one man to .supervise the worh of . the men who do the
soliciting. This applies to his work in Mnnesota and Michigan
as well. 'A.' received a commission upon all sales of enlarged
poi'traits sold through his soliciting agents in the states of Pennr
sylvania, Minnesota and Michigan. 'A.* does not engage in the
selling of these enlarged portraits himself, and his. business is
entirely conducted in the respective states of Pennsylvania,
IVliiinesota and Michigan. None of the business that brings hira
a l eyenue from the states of Pennsylvania, Minnesota and Miciii-
gaii is donein the state of Wisconsin." ' ,

It is my opinion that your question must be answered in the
allirmative and that all of the commissions earned and com
pensations received by "A." are for his services, and form a
proper basis for income taxes.

The term "income," as used in the Wisconsin Income Tax.
Act, includes, .

"(c) All wages, salaries or fees derived from services; * *

"3. The tax shall be assessed, levied and collected upon all in
come, not hereinafter exempted, received by every person resid
ing within the state, ® ^ In determining taxable income,
rentals, royalties, and gains or profit from the operation of any
farm, mine, or quarry shall follow the situs of the property from
Avliich derived, and income from personal service and from land
contracts, mortgages, stocks, bonds and securities shall foUow
the residence of the recipient. With respect to other income,
persons engaged in business within and without the state shall
be taxed only upon such income as is derived from business
transacted and property located within , the state, * ® ®."
Scc..l087w—2.

The net commissions received by "A.," that is, the part thereof
ctver and above what he passes to his subagents or employes,
constitute the salary or "fees derived from-his services."
is the employe of the Chicago Portrait Company—its field man
ager. Were he employed at a fixed salary it would have to be
conceded that the salary was for his services. The only distine-
lion to be made between the supposed case and the actual one is
Hi at in the former his compensation would be certain and fee^,
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while in the latter it is dependent upon the ^^punt of business-
transacted by him for his employer. This dmjnetion is imnia-j
terial in the eyes of the Income Tax Law, nor ^pes it make any I
difference in principle that he does not do thf\ work of actual
personal solicitation. He resides in Wisconsin ^d he is receiv
ing pay for his personal services.

"Income from personal service and * .® aecurities shatl
follow the residence of the reeipieht.'' ^ '

You ref^ to this portrait business as "his ^^iness." It
seems to me perfectly plain that it is the business ^ ■j^he Chicago
Portrait Company conducted by him as its mauj^w, agent or
servant, within the meaning of the statute. Were^ we Chicago
Portrait Company a citizen of Wisconsin, unqu^iffpnably it
could claim that the profit which it derived from thi;^ n^ticular.
business conducted outside of Wisconsin would not be Mbject to
income taxation. The right to such exemption from ■Ration,
however, belongs to the Chicago Portrait Company ai\^ ^ot to
its employes.

The foregoing seems to me the obvious meaning of the ^^t^te.
It certainly is a reasonable construction of the statute. F^^ji^er-
more, it is the one which has been adopted by the tax comm|^on
from the beginning, as I am informed, and this departipfy^nt
should be slow in adopting a contrary one. In case a statut^/^
general apiplication requires interpretation and there is doqj^^
as to which of two possible constructions is correct, or the qu^
tion is evenly balanced, then the interpretation or construction
which the administrative officer or commission charged with its-
enforcement has placed upon the statute should be adhered to
until changed by the courts or the legislature.

I may add that it is not at all probable that the legislature
would now .release from the burdens of government any present
subject of taxation.
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Taxation—Income Taxes—Legislature—The salary of an as-
seniljlyman is subject to income tax.

May 24, 1918.

Honorable J. A: Ghinnock,
Member of Assembly,

Hudson, "Wisconsin.
1 n your letter of May 22 you inquire whether you are required

to pay an incpme tax on the $500 salary received as assembly
man, This question must be answered in the affirmative.
While there'was some doubt on the question shortly after the

enactment of^he Income Tax Law, all doubt has practically been
removed by the decision, of our supreme court in the case of
SUtle ex ret Wickham v. Nygaard, 159 Wis. 396. In that ease
it was argued that the salary of a circuit judge was hot subject
to the incohie tax for the reason that it could not be increased

or diminished during the term for which the judge was elected,
under see. 26, art. IV, state constitution, which contains this
provision: • .

®  jij-Qj, gjjgjj compensation of any public officer

be increased or diminished during his teim of office."

Tli6 court pointed out that in sec. 1, art. VIII, Const, as
amended in 1908, we find the following:

"  # « Taxes may also be imposed on incomes, privileges
and occupations, which taxes may be graduated and progressive.
and reasonable exemptions may be provided."

The court said further relative to this matter:

•' It would not be contended that the constitution might not be
amended so as to abrogate sec. 26 of art. IV entirely. Neither
would it be contended, if the amendment of 1908 had in express,
terms stated that salaries of public officers should be subject to
an income tax, that so much of sec. 26 of art. IV as prohibited
the levy of such a tax would not be abrogated, assuming that it
di«l prohibit the imposition of a tax on salaries of public officers.
The real question is one of construction involving the compre
hensiveness of the 1908 amendment. The language is broad and
sv eeping, making and containing no exception. Both constitu
tional provisions are somewhat general in their nature. As ap
plied to the right to tax incomes of state officers, see. 26 of art. IV
is no more specific-than is the amendment of 1908. Hardly as
much so. The latter says taxes may be 'imposed on incomes.'
We are npt at liberty to rewrite this clause so as to read that

'^1-
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taxes may ,be 'imposed on incomes, except where the income
consists of a salary received by a public officer. ' We perceive
very little room for construction, and if a doubtful question ̂
were involved it should not be resolved against the exercme of
the taxing power by the state," Pp. 402-403.

The reasoning of the court is equally applicable to the pro
vision in our constitution fixing the salary of assemblymen at
$500. This provision must be construed together with the pro--
vision authorizing the taxation of incomes, and such salaries
have been taxed by the tax commission; and I believe it is au
thorized by the statute, as interpreted by our supreme court in
the WickTiam case.

Bridges and Highways—County State Road and Bridge Com
mittee—^The county state road and bridge committee elected at
the anTmal meeting of a county board holds for one year and
the board cannot elect a new committee prior to the succeeding
annual meeting.

May 24, 1918.

Wisconsin Highway CoMMisaoN.

I quote your letter of May 24,1918:

"Sec. 1317m—5, subsec. 8, subd. (1), which provides for the
election of the county state road and bridge committees con
tains the following sentence;
" '1317»n—5, 8, (1). Each county board, at or before the an

nual meeting held next after the passage and publication of this
act and at each succeeding annual meeting thereafter, shall by
ballot elect, or by resolution instruct the chairman of said board
to appoint, a committee of not less than three or more than
five persons, of which said chairmah. may be one, who shall hold
their offices for one year and until their successors are elected and
have qualified.'
"Several county boards have held meetings since the spring

elections for the purpose of organization and some of these
have chosen county road and bridge committees. The question
which we wish asked is this: Is the committee selected at the
November, 1917, meeting the lawful committee or is the new
committee the lawful committee ? " V

You are advised that it is my opinion that the county state
road and bridge committees elected in November, 1917, are the
lawful committees and the only lawful ones; that they hold for
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one year from the time of their election or appointment and
imlil their successors are elected or appointed.

Tlie provision which you quote was enacted by ch. 5^3, laws df
191 f), published August 13, 1915. - The statute made but one

execi)tion to the rule that, these committees are to be chosen at

the annual meetings. That exception is for a specihl meeting
held prior ■

"to the aniitial meeting held next after the passage and pUbti-
cation of this act."

County boards are in duty bound, at annual meetings, to
elect such committee or to direct the chairman of the board to

ap])oint a committee. Any action in that direction taken by a
county board at any other than an annual meeting during this
year is a legal nullity, if a committee was chosen at the last
annual meeting. . .

Jntoxicating Liquors—In a dry city a pharmacist who has no
permit is not authorized to sell liquor except on a physician's
prescription.

May 28, 1918.
D. Iv. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your communication of May 24 you state that the city of
Neciiah voted dry for the year July 1, 1917, to July 1, 1918,
and that no liquor licenses have been granted during said year;
thill there are five drug stores in Said city and none of them ,haye
applied for or received from the city council a permit to sail
liquor; that these druggists have worked out a form of certifi
cate reciting the purpose for which the liquor is bought by the
purchaser and they require the purchaser to sign it, his signa
ture being witnessed by the dimggist selling the liquor to him;
that whisky is being sold in this way, not on the prescription of
a pliysician, and no physician's prescription being presented or
filed by the purchaser; that the city council has not refused
permits to the druggists, for the reason that they have made
no application for them. You inquire whether, under these
facts, a drliggist may legally sell whisky in quantities less than

gallon for medicinal, mechanical or scieptific purposes onone
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such a certificate mthout a physician prescription and without
a permit or license from the city council.
Under sec. 1548a the coromon council is authorized, upon ap

plication therefor, to.grant registered pharmacists permits to
sell in their respective cities strong, spirituous and ardent liquors
irf quantities less than one gallon for medicinal, mechanical or
scientific purposes only and not to be drunk on the premises.
Said statute, however, contains the following proviso:

««« # o Provided, however, that in any town, village or
city'where license for the sale of Jntoxicating liquors is not
granted, no sale for either medicinal, mechanical or scientific
purposes shall be made by any such pharmacist Until the per
son purchasing the same shall for each sale make and file a
certificate in writing dated and subscribed by him and witnessed
by such registered pharmacist, stating for what purpose the
liquor so desired is to be Used and is not for a beverage; and
also stating, in case of a sale for medicinal purposes on a physi
cian's prescription its date and number and the name of the
physician issuing the Same. ** If any such board or
council shall refuse to grant any such permit, any registered
pharmacist may nevertheless sell such liquors for medicinal pur
poses only on such certificate and a written prescription for
each sale of a practicing physician who is competent to testify
in a professional capacity as provided in section 1436. * ® "

Under this provision of our statutes the registered pharmacist
who has not a permit to, sell such liquor is not authorized in a
dry town to sell the same without the prescription of a physi
cian^ as required by this section of the statute. The language of
this section of the statute is explicit, and any druggist who sells
liquor except in compliance with its provisions should be prose
cuted, as he has incurred the penalty provided for in the part of
sec. 1548o not quoted.

Education—Counties^Caunty Tra/ining Schools—Where a
county training school is established by two or more counties
state aid may be given to each county under sec. 41.36.

May 28, 1918.

Hgnorajble C. p. Gary,

State Superintendent of PMhlic Instruction.
In your letter of May 24 you state that some time last summer

or fall an agreement was reached between the proper authorities
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in the counties of Kenosha and Eacine whereby a county train
ing school is to be established and maintained jointly under ie
proA'isions of sees. 41.42 to 41.44, inclusive; that there is only one
other joint county training school in the state, which is located
in Algoma and supported by the counties of Door and JEe-

waunee. You direct my attention to the provisions of see. 41.36,
relative to the granting of state aid to a county erecting a county
training school, and you inquire whether the statute authorizes
you to grant the aid from the state to each of the two counties
for building and equipment, the same as they would have re
ceived had a county training school been established in each
county, instead of being estaljlished jointly.

Said sec. 41.36 provides as follows:

" (1) The county board of any county within which a state
normal school is not located, is hereby authorized to appropriate
money for the organization, equipment, and maintenance of a
county training school for teachers of common schools, and for
tli(> erection of suitable school buildings therefor.
" (2) In case any county board of supervisors votes to appro

priate money and erect a suitable school building for the use of
the county training school for teachers, speciaf state aid, par
tially to defray the cost of erecting such school building, shall
be granted to counties maintaining county training schools, as
follows:

" (a) All plans for the erection of such school buildings shall
be submitted to the state superintendent for his approval before
the construction of the building shall be commenced, and no state
aid shall be granted uriless he has approved the plans thus
su])m.itted.
' (b) Upon the completion of the building, the county board

of supervisors,, through the proper officers, shall notify the state
superintendent that the school building is completed and shall
submit to him a certified statement of the actual cost of the erecr
tioii of the building.

"(e) If he shall be satisfied that the building has been erected
substantially m accordance with the plans submitted, it shall be
his duty to certify to the secretary of state aid in favor of the
county erecting the building in an amount equal to one-fourth
the cost of the erection of the building, provided that not more
than three thousand dollars shall be paid as such aid to any one
county, and provided, further, that he shall not certify aid for
more than two counties in any one school year.
" (d) The secretary of state, on receipt of such certificate,

shall draw his warrant on the state treasui-er, in favor of the
tr(3a surer of the county, which shall be paid by the state
treasurer."
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Subd. (l),,8ec. 41^42 provides:

*S|1) The county boards of two or more adjoining counties
mi^^.unite in establishing and maintaining a training schopl
for^fjeachers for the purposes and on the same general plan as
piMmded for in sections 41.36 to 41.40, and may appropriate
money for its maintenance, and whenever two or more counties
unite in establishiag such a school, the county superintendents
of the counties so uniting and two members in addition chosen
from each such county, no member of any county board being
eligible thereto, shall constitute the joint bounty traMng school
board. The members of the hoard chosen by the county boards
of supervisors shall choose one of the county superintendents of
the counties uniting to maintain ̂ the school as secretary of
the county training school board.'?

You will note, in par. (c), subd. (2) , sec., 41.36, that the state
aid may be granted in favor of the county erecting the building
in an amount equal to one-fouith the cost of the erection of the
building, provided that not more than three thousand dollars
shall be paid as such aid to any one county. Both Eacine and
Kenosha counties have erected the building in question. Had
the legislature intended to limit a certain amount for each build
ing erected, it would have been an easy matter to have said so.
The limitation is made on the payment to the county; no-more
than three thousand dollars shall be paid as such aid to any one

county.

I am of the opinion that under this statute you are authorized
to give the aid to each county, and that the aid granted to each
county must not exceed the two limitations placed in the statute,
i. e., must not be more than three thousand dollars to one
county, neither may it be more than one-fourth of the money
contributed by such county for the building.
Under sec. 4971, it is provided that in the construction of the

statutes of this state every word importing singular number
only may extend and be applied to several persons or things, as
well as to one person or thing, unless such construction would be
inconsistent with the manifest, intent of the legislature; so we
have no difficulty in construing this statute as here suggested,
on the ground that the singular number is used in this statute
instead of the plural.
Each county had it within its power to erect and maintain a

separate school and in that case there would have been no ques-
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tion but that each would have been entitled to the state aid.
By joining in this work the school building can be made to am
swer for both counties under, one faculty^ and appropriations
granted each year for maintaining the school, it seems, will be
mu(;h diminished, and the state advantaged financially because
of this joint arrangement. I believe a reasonable interpretation
of tliis statute, under aU the eircumstances, permits state aid to
each county as indicated above.

Public OffiQcr^—Bridges md HigJipays—County State Bogd
and Bridge Oommittee^Caunty Board Commissioners—Subseo.
8, sec. 1317WV—5 and snbsec. 6, spc. 1319 construed.

J urisdiction of con^mittee and commission named therein
discussed;

May 29, 1918,
William Cook,

Bistriot Attorney,
Green Bay, Wisconsin.

You ask for my opinion as to whether, in case aid is petitioned
for under sec. 13ft for constructing a bridge costing over
.$500.00, the prpvi^ons of said section prevail, or whether the
county state road and bridge,committee has full authority to let
ami approve the contract for the construction of the bridge.

Sec. 1319, Stats., provides for county aid for the construction
of highway bridges upon proper petition from the town.

' • 6. The county board shall, at the time of acting upon such
petition, designate two pf its meipbers, who shall act as its coin-
inissioners and who shall co-operate with, theVboand of such
town; and such board and the said conimissioiiers shall have fiid
cliarge and authority to act in the letting, inspecting and ac
ceptance of the work, where the cost of the construction or re
pair of said bridge shad exceed eight hundred dollars, where
tlie cost of said bridge is less than eight hundred dollars, the
cliairraan Of the county board shall appoint the chairman of an
adjoining town who shall act as commissioner and who shad
co-operate with the board of such town; and such board and tiie.
said commissioher shall have full charge and "authority to act
ill the letting, inspecting and acceptance of the work."



Opinions OF THE Attorney-General 319

The county state road and bridge committee was created and
its powers and duties are. prescribed by subsec. 8, sec. 1317m—5.
This cpup^ committee is there directed and empowered

■'(f) To assist in the letting of and to approve the contracts
for aU county aid bridges costing over five hundred dollars.

Sec. 1319, Stats., has not been amended since 1911. Said sub-
sec; 8, sec. 1317m—5 was created by sec. 11, ch. 533, laws of
1915. .

IJnder a familiar rule, if there is conflict between these stat
utes, the later statute must prevail. In my opinion there ia -a
little conflict that is unavoidable by the canons of construction
of statutes. See. 1319 gives the commissioners there provided
for '

"full ® « « authority to act in the letting, inspecting and
acceptance of the work.'' Subsec. 6.

So far as this authority must be construed to be exclusive in
the letting of the contract, such authority must yield to the
provisions of par. (f), subd. (2), subsec. 8, sec. 13l7m^-5 so
that the assistance of the county state road and bridge commit
tee may be had in letting the contract, and furthermore, so as
to require the approval of the contract by the last nawied com
mittee. The inspection and supervision of the'work and the ac
ceptance thereof remain with the commissioners, the committee
provided for by see. 1319 where the county aid is granted upon
petition under said seotion. Really, the addition to the statute
made in 19l5 reduces itself in practice to requiring the ap
proval by the committee then created or provided for. all bridge
contracts. The execution of the work in certain classes of bridges
remains as before.

The foregoing interpretation of, the statute, gives force to the
latest enactment and makes very little modification qf the earlier
one which is somewhat in conflict.
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Bridges and Highwa/ys—Subsec. 7, sec. 1317m—1 is in force,
i  ' - Its application considered.

j: ;;: ^ May 29,1918.
If ; Gad Jones,
f  District Attorney,

■Wantoma, Wisconsin.
!  "^'ou ask if subsec. 7, sec. 1317m—4, Stats., is still in force,
il; It appears from your letter of April 30, 1918, that the Wan-
■  shara county board at its last annual session allowed all town
'! petit ions for state and county aid but took no further action in
f  the ])remises and did not determine that the highway construc

tion work should be done upon county initiative,
i: : , At its last annual meeting the town of Saxeville voted a spe-
'■ cial tax to improve the portion of the prospective state highway
-  not on the trunk line system and which portion is

"continuous with a portion of the system of prospective state,
highways for the improvement of which a tax was voted ® =» «
the preceding year,*'and authorized, the town board "to borrow

f  a Sinn equal to three tim^ the sum voted by the electors of the
town" at the last meeting.

This'action is according to the terms of said subsec. 7. The
concrete question which confronts you is this: Is the town of
Saxeville entitled to receive county and'state aid on account of
the special taxes voted at the last town meeting?

I am of the opinion that it is entitled to such aid. The high-
wa.\- statutes are in considerable confusion, and said subsec. 7 is
rendered partially inoperative by a repeal of certain other stat
utory provisions referred to in it. Par. (a), subsec. 7, see.
1317m—4 has stood in its present form for some time and may
be applied completely, but par. (b) thereof refers to

" (a) of (b) of subsection 3 of section 1317m—5 of the statutes."
The words last quoted were struck from said sec. 3 by the amend
ment made thereto by ch. 583, laws of 1915. That subsection
as so amended contains no option. We are therefore forced to
construe and apply par. (b), said subsec. 7 as being to that ex
tent modified or amended. The words above quoted from par.
(b). subsec. 7 now have nothing on which to operate and must
be treated as though struck from the statutes. To that extent
this paragraph was amended by implication when subsec. 3, sec<
13t7m—5 was so amended.
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I am of the opinion that the town board of Saxeville should
file a petition with the county board as directed by subsec. 4,
sec. 1317m—4, that such petition should be allowed by the county
board; and the county board shohld allot to the town a propor
tionate share of the state aid and make provision by taxation
for any deficit pursuant to the provisions of the last sentence of
par. (b), said subsec. 7, sec. 1317m—4.
The legislature evidently intended by the amendments made in

1917 to pass to counties the initiative in the improvement of
prospective state highways, but so long as the counties do not
take the initiative and continue to grant petitions of towns for
county and state aid, so long, I believe, Avill the towns be entitled
to insist on the assistance provided for by said subsec. 7.

Cnminal Law—Commitment—Beginning of Term—Prisons—
The term of sentence to the state prison begins at the time the
prisoner is delivered at the prison.

May 31, 1918.
State Board op Control.

Your favor of May 28 is at hand, in which you state that
Ewald Rampthun was sentenced to the state prison at Waupun
on May 20_, 1916, to serve a sentence of three years on a charge
of arson; that after sentence was imposed a stay of execution
was secured for a period of one month, but the defendant was
not committed, due to a transfer, until October 13, 1916, that is,
the commitment by the court was not made and signed until
that time, and he was delivered by the sheriff of Milwaukee
county to the state prison on October 16, 1916.

You call my attention to sec. 4733, Wis. Stats., and inquire
when his term legally began in the state prison.
From your letter and the correspondence accompanying the

same it appears that the defendant remained in the county jail
at Milwaukee county from May 20 until October 13, or possibly
October 16, after sentence.

Sec. 4733, Wis. Stats., reads as follows:

"The sentence of any convict to imprisonment in the state
prison shall be for a certain term of time, to commence at twelve
d'clock, noon, on the day of such sentence, but any time which

21—A. G.



322 Opinions of the Attorney-General

iiijiy I lapse after such sentence, while such convict is confined
in itic county jail or is at large on bail, or while his ease is
ponding in the supreme court upon writ of error or other
wise. shall not be computed as any part of the term of such
sent<Mice; * •

Under this section of the statute it seems clear that the de-

fondant's term of sentence did not begin until he was actually
ooniinitted to the state prison, to wit, on October 16, 1916. This
view of the matter is supported by the case of State v. Grottkau,
73 Wis, 589, 592, where the court says, in refenring to this lan-
giiag(! of the statute:

"In most, if not all, cases the effect of this statute seems to be
to niake the term of imprisonment commence when the convict is
comndtted to the state prison."

I iiave no hesitancy, therefore, in advising you that the term
of iiii|)risonment of the defendant in this case began on the 16th
day of October, 1916.
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Taxation—Bonds—^Manner of returning and coilectlng de
linquent taxes entered on tlie roll to pay special assessment
certificates and bonds discussed.

June 1,1918.
D. K. Allen,

District Attorney, ■ ' ,
Oshkosh, Wisconsin.

By letter of May 27, 1918,. you ask for my opinion upon facts
which you state as follows:

'' The county of Winnebago and the cities of Neenah, Menasha
and Oshkosh are having some difficulty in working out the cor
rect manner of handling street improvement bonds issued under
see. 959—33 and other similar sections. It seems to have been
the practice heretofore for any unpaid bonds or street improve
ment certificates to be turned in to the county treasurer and
sold in the same manner that land is sold upon default in the
general taxes. I take it that this procedure, is correct in the
case of street improvement certificates, but I interpret the laAV
to mean that a bond given for a street improvement constitutes
a lien against the property improved and the remedy of the
bond holder is to foreclose against the property, and I take it
that the county treasurer is not interested and that he does not
have anything to do with collecting the unpaid bonds and can
not sell the property affected by the bonds and should not in
any way handle any money received when the bonds are paid.'
Of course, sec. 959—34 seems to put the unpaid bonds on the tax
roll and this eventually brings them into the office of the comity
treasurer, but I believe nevertheless that he is not concerned
with the epllection of any city street improvement bonds which
is a matter for the city, the property owners and the contractor
to work out."

In an opinion rendered by this department May 24, 1917, it
\yas held that the provision for the enforcement of a lien created
by special assessment certificates and improvement bonds 's
cumulative and does not exclude the remedies of the lien holder
through delinquent tax returns and tax sales. Vol. VI, Op.
Atty. (len., p. 351. '



324- Opinions op the Attorney-General

Tlie (luestion has been reexamined with the result that the
fr riiiei" opinion of this office is adhered to. It seems to me that
tl ore is such strong reason for providing the. same .method of
oiii'orciiig certificates and bonds based upon special assessments
tl at must conclude the procedure is identical, unless the
language of the statute forces a contrary holding. The stat-
u ;(is—and there are many upon this subject—all impress me
with intending the same procedure, shall be observed in their
en force nient. They all provide a lien on particular property,
f(ir the issuance of special assessment certificates, unless the
property owner asks to pay the assessment in annual install-
n ents; they all pro-nde. for entering upon the tax roll by the
clerk at the request of the lien holder taxes sufficient to meet
the payments as they fall due.

1 am further of the opinion that it has been the practice to
l^roeeed with these special assessments, once they are entered
0 1 the tax roll, to a sale thereof by the county for delinquency
unle.s.s paid before the tax sale date. In Shehoygan County v.
C ihj of Shehoygan, 54 Wis. 415, 420, it was held that sec. 1114,
Stats,, covers every form of tax which is in the tax roll, and that
tlie local treasurer returns as delinquent the entire uncollected
jiortion of the tax roll. That case involved a special assessment
fir sticet improvement made in the city of Shehoygan and
c'largcd against certain lots. Not being paid, it was returned
delinquent with other taxes. That was held a proper proce
dure. The court said;

"No discrimination is made between different kinds of taxes,
or llu' different purposes for which they are imposed. The re-
t.ii-u may include state, county, town or city, ward, school or
road taxes, or any special assessment whatever, autiiorized by
law," etc.

Th(! court there further held that upon such delinquent re-
t .irn ihe county became the owner of the special assessmient and
III at the city must answer to the lien holder for the amount
thereof. .

Th<^ same question was again in the supreme court in State ex
ifil. Donnelly v. Hohe, 106 Wis. 411. In the latter case the

court affirmed the law as laid down in the Shehoygan case.
In fact it was taken for granted that the special assessments,

\dien inserted in the tax roll and unpaid, when the time came
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must be returned as delinquent taxes. But the court, after a
lengthy review of the special provisions of the city charter vf
Superior, distinguished between the procedure there provided
and that of the general statutes relating to taxation, and held
that although a special assessment must be returne'd as delin
quent, if unpaid, such return did not make the county a debtor
to the city but merely a collection agent for the lien holder.

It was also held that though there was no special'statutory
requirement therefor, by necessary implication the law required
that the special assessments be kept separate and noted in the
delinquent return and be sold separately thereafter, and it
purchased by the county, the tax sale certificate was held in
trust for the lien holder and should be delivered to him upon
demand. The court said:

'•'The special assessment liens are required to be returned
delinquent if not seasonably paid to the city treasurer, but to be
kept separate by such return necessarily, and thereafter sep
arately enforced, if not seasonably paid, by advertisement and
sale" of the property affected thereby.
"The provision to the effect that special assessments shall be

treated as other taxes does not indicate that they are to be con
fused with other taxes and that the entire amount, composed of
special assessments and general taxes, is to be treated in one
sum as a lien against the property- affected. Such assessment
liens cannot be reasonably treated as solely the private property
of the certificate holders except by a. delinquent return, keeping
special assessments separate from other taxes, and subsequent
proceedings to enforce such lien§, if such proceedings become
necessary, including advertisement of the lands affected by the
assessment liens for sale separately therefor and the issuance of
certificates of sale which shall not include afiy tax liens that be
long to the public. In case lands, sold for the purpose of en
forcing special assessment liens, are bid in by the county, the
certificates of sale, when issued, are not the property of the
county, but of the holders of the special assessment certificates.
The county, in such circumstances, becomes a trustee of the
tax-sale certificates for the actual owners thereof." State cx
rel. Donnelly v. Hoie, supra, 422.

To the suggested difficulties that ̂ yould arise from the taxes
being returned delinquent as a unit and the county treasurer's
being unable to tell what part was special assessments and what
part other taxes, the court replied that they

"all disappear when it is considered, as it must be, that the
provision requiring special assessments to be returned delin-
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c uoni and to be thereafter treated in the same manner as other
(lt'liiM|iient taxes, but for the sole benefit of the owners of the
special assessment liens, by necessary implication requires such
fsscsstiicnts to be specifically noted in the delinquent return,
£nd ill the advertisement of the sale of the lands to enforce the

assess 11 lent liens they shall be treated separate from other de-
liiKiucnt taxes," etc. Ibid. 424.

'ric result of the two decisions quoted was to make one pro

cedure applicable where there was a special charter provision,
like (hat of Superior, and a different procedure where the gen

ial sliitutcs or different charters were in force. The effect of

the general rule was to make cities and counties directly liable
to lien holders. This seemed unwarranted when it was noted

that (he city and county had no property interest in the matter
ci iul were simply acting as a collection agent. The rule adopted
in llie Hobe case seemed much more equitable, and from a pub
lic .standpoint much more desirable. The decision in that case

\.as rendered in April, 1900. On March 26, 1901, the legisla
ture, hy ch. 71, laws of 1901, made the Superior plan for en-
loi'cing the lien created by special assessment the general plan.
The ]>urpose of the act, as stated in its title, was

' to pi-ovide against charging to counties the special assessment
certificates issued by cities to contractors in payment upon con
tracts. and for the enforcement thereof."

Said chapter is now sees. 926—135 to 926—138, inclusive. Al
though its provisions are now found in ch. 45«, entitled "Cities
under special charter" we. must remember that said ch. 71
ai)])li('s

"In all cities of this state having power to issue to contractors
c r ot hers, in payment upon any contract, special assessment
certificates ^ ^ ® and whose charters contain no provision
authoi izing said city to enforce such special assessment certifi
cate by separate sale of the lands," etc.

It is my opinion that the provisions therein contained as to
ccliiKiuent returns, tax sales, and tax sale certificates apply to
the situation stated in your letter, and generally to the collec
tion of special assessments for city improvements, whether rep-
i cscnti d by special assessment certificates or improvement bonds.
The only difference between certificates and bonds is that cer
tificates, if not paid, are inserted in a single tax roll, whereas
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the bonds are paid by 'installments through a series of froin five
to ten years. "Certificates or improvement bonds" is a phrase
frequently used. See sees". 959—ZOg to 959—^30i:

"Where any contract has been entered into by the city, as
hereinbefore provided, certificates and improvement bonds may
be issued in the manner provided by subehapter 18 of chapter
40a of the revised statutes." See. 959—30i.

See. 959—34 requires the city clerk to enter in the tax roll

"the amount of the annual instalment assessment, together with
the accrued interest, against the several pieces of property on
said tax roll according to the assessment list « ® ® until the
entire amount chargeable to said property ® ® shall have
been taxed and levied against such property; and such assess
ment shall be collected by the city treasurer as other taxes are
collected by him. • ® ®."

This language applies to delinquent assessments. The only
collection the local treasurer can make is to return the uncol-
lected taxes to the county treasurer. It is true that this section
and the one preceding it relate specifically to improvement
bonds, but ch. 71, laws of 1901, mentioned only special assess
ment certificates. Possibly the legislative idea was that those

■ two sections made express provision for what had been left, in
ch. 71, to implication. Be that as it may, jt seems to me that _
the two statutes cover certificates and bonds and make the pro-i
cedure upon a delinquent return identical in the two cases.
The general charter provisions for city improvements before

referred to cover the matter of collection of special assessments
and provide for foreclosure of bonds and for treatment of the
same, when entered in the tax roll, as other taxes. Sees. 925—
196 to 925—197a. The general provisions for city improve
ments are repeated as to sidewalks, subch. XIX; sewers, subch.
XX; and drainage districts, sees. 925—270 to 925—294, in
clusive. ^ •

While the city is not interested in these liens as owner, the
evidences of the indebtedness are issued by the city, and the city
and county are required by statute to furnish the inachinery
for collecting the same. Nor does the city do so, or the county,
without remuneration. The two per cent collection fee provided
by sec. 1090 applies to items covering special assessments,' and
the percentage goes to the town treasury, and where the special
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assessments are returned delinquent and handled by the county
this two per cent penalty and other penalties and charges are
retained by the county. When the land is finally redeemed
from this lien

the amount collected, exclusive of collection fees and charges
shall be paid to the owner of the special assessment certificate."
See. 926—137.

1 he same is undoubtedly true where the collection is to pay
improvement bonds. The amount which the county must de
liver to the bond holder when collection has been made is the
amount stated in the bond. The collection fees, penalties and
charges are in addition to the amount stated by the bond and
are l etained by the county.

1 uhVic OfficcTs—Gown/tics—CouTity Bochvd—^When a county
board has not granted or delegated the power to a standing com
mit fee to build a barn on the county farm no committee has
such power and the county board must act in the matter.

June 1, 1918i
II. R. Munson,

District Attorney,
Prairie 'du Chien, Wisconsin.

In your letter of May 17 you state that your eounty board
lias been operating under the county system of earing for its
poor; that it owns a county farm, has a county superintendent
of poor, also a county committee on poor; that this county com-
mitlee, elected by the county board at a regular session held in
No^ ember, is a standing committee and serves for one year and
audits all accounts or claims against the poor fund, supervises
(he operation of the farm and has general charge of all affairs
pertaining to the fai-m and poor; that at the regular session of
the county board a committee on public property is also ap
pointed by the chairman of the board; that this committee looks
after all repairing necessary for county buildings; that on the
lOtli day of this month the barn on the county farm burned and
that it will be necessary to rebuild the same before another
meeting of the county board.
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You state that there has been no specific authority delegated
to either of said committees on this matter, that the expenditure
involved will probably amount to $1,000; and you inquire
which committee can enter into a valid contract for the erection

of a barn on said farm, or whether the county board would be
required to elect a special committee and delegate to it the
authority to build said barn.

In answer to your inquiry I will say, in view of the fact that
no power has been delegated to either committee to-erect a barn
involving the expenditure of $1,000, that neither of these com
mittees will have the right to proceed with such building. The
power to erect the barn is lodged in the county board and can
not be exercised by any of the committees under the powers
granted to it at the present time.
. Under sec. 668, it is provided that any county board may by

resolution designate the purposes and prescribe the duties of
Committees to be appointed, and when appointed shall perform
the duties as prescribed in such resolution.
I am of the opinion that it will be necessary to have a special

meeting of your county board in order to pass upon the ques
tion whether a new barn is to be erected. The county board

will then have the power to delegate either to a special com
mittee appointed for that purpose or to any of the standing
committees the right to carry out the erection of such barn.

Intoxicating,Liquors—Licenses—Under facts stated no license
can be granted for a new location.

June 3, 1918.

Edward "W. Miller^ .

District Attorney,

Marinette, Wisconsin.
In your letter of May 31 you state that on July 1, 1907, there

were lawfully issued retail liquor licenses in the town of Ni
agara exceeding ten in njimber; that since that time the village
of Niagara has been created out of the town of Niagara, and the
population outside of the village of Niagara is less than 500;
that-there is one saloon duly licensed outside of the village of
Niagara, which license was granted by the town board of the
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town of Niagara; that the said village has five saloons duly li
censed and that at the last spring election the village voted dry;
llinl application is now being made by one of the saloon keepers
of the village of Niagara for a license in the town; that he has
operated a saloon in the village in its present location since
1007. You inquire whether or not the town board of the town

of -Niagara has authority to issue any further liquor licenses
in said town, inasmuch as the population outside of the village,
in ihe town of Niagara, does not exceed 500.

This question must be answered in the negative. The town
oi" Niagara has not exceeded the ratio in the so-called Baker
haw. and no more than one license can now be granted in said
town. See Koch v. State, 157 Wis. 437; State ex rel. Owen v.

165 ,Wis. 88.

'13iis is not a .case where the party has brought himself within
the exception where a tenant is authorized to receive a license
at a new' location by reason of the fact that such license was

'  refused by operation of law." A license in that case can be
granted only in the same municipality in.which the license was
refused for the old location.

Puhlic Officers—Town Board^Village Board—K town board
in a town containing an unincorporated village may be author
ized to exercise the powers of a village board by a resolution
duly passed at a town meeting.

June 5, 1918.
Stati; Board op Health.

In 3'our letter of June 4 you state that you have a communica
tion from a citizen of Holeombe, in which'the question is asked:

"Who are the legal owners of the sewer system for the unin-
corjuu-ated village of Holeombe?"

You state that it appears that a realty company, when platting
the \ullage, constructed the sewers; that at the present time they
need cleaning and some repairing but the town board refuses to '
do anything, stating that there is no law authorizing them to ex
pend money for the repair of sewers located in this unincorpo
rated village; that the cellars are full of water and the sewers
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are dammed up, and you inquire what can be done in a situation
of this kind.

It is true that town boards have not the power to construct a

sewerage sj'stem in a town having no unincorporated village, but
sec. 776, subd. (13), reads:

"All powers i*elating to villages and conferred upon village
boards by the provisions of chapter 40 of the statutes, excepting
those, the exercise of which would conflict with the statutes re
lating to towns and town boards, are conferred upon towns which
contain a population of not less than five hundred and having
therein one or more unincorporated villages, and may be exer
cised by the board of such town when directed by resolution of
the electors thereof at an annual town meeting.''

The village of Holcombe, being of considerable size, I presume
that the town will have a population containing at least five hun
dred inhabitants, so that this provision is applicable. Village
boards are given the power to open, lay out, widen or extend
sewers, under subd. (11), sec. 893. The town board, if it has
not been directed by resolution of the electors at the annual town
meeting to exercise the powers of village boards, may be author
ized to do so at a special town meeting, for at special town meet
ings any business may be transacted that could lawfully be trans
acted at the annual town meeting, under sec. 788.
Ch. 40, referred to in said sec. 776, subd. (13), was, at the

time the law was enacted, the chapter pertaining to villages.
The number of the chapter has been changed since but this will
not affect in any way the true meaning of this provision.
Ch. 45q now contains the provision relating to villages.
In answer to the specific question asked by your correspondent

I will say that the sewerage system in the unincorporated village
of Holcombe is owned by the property owners in which the same
is located.

You have also asked the question: "What can be done in a
situation of this kind? In answer to this I will say that I think

a special town meeting should be called, at which the town board
should be authorized by resolution duly passed to exercise the
powers of the village board relative to sewerage systems and to
repair the sewerage system in the unincorporated village of
Holcombe,
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Motlio's' Pensions—^No period of residence is required as to a
ell i Id.

Place of legal settlement is not material; poor aid is no bar lo
ac(|uiriiig a residenep.

June 5, 1918.

IToxgrable Oscar W. Schoengarth,
County Judge,

NeillsviUe, Wisconsin.
L iider date of May 29 you submit the following:

"(1) Harry Jones is left an orphan in A. county and his
uncle ]i\ cs in B. county, and has lived-in B. county over 6 months.
(Vin Harry Jones move to B, eounty to live with his uncle and
jmniediately apply for a pension to be paid by B. county? Subd.
f), sec. 573/, requires that 'the mother, grandparent or such other
pel-son must have resided in this state one year and in the court
in wliicli application is made for aid six months^ but does not
si itc that the child must be a resident of the county from which
aid is asked.

" (2) Suppose James White is 10 years of age and his mother,
being a widow and destitute, is receiving aid under sec. 1500,
ole., as a town pauper from the town of Warner, Clark county,
aiul Hie mother while receiving such aid moves to the town of
]j i.val, (dark county, where she still receives aid at times during
li e year from the town of Warner. After living in the town of
L lyal two months James White, the son, through his mother ap-
p: ies I'di- a mother's pension from the town of Loyal. What are
li;s and the to^vn's rights? The mother's 'legal settlement'
while supported by town of Warner remains there no matter
where she lives. Is her 'residence' suflScient in the town of
1j lyal to make that to^vn liable for the minor's pension? Or is
H e ai<l given by the town of Warner to the mother also aid to
H e child so that both have a legal settlement in the town of
Vai ner and as paupers of Wamer can they gain a 'residence'
ir Loyal Avhile being supported under see. 1500 by Wamer?"

(1) The place of residence of Harry Jones presents the real
<1 fficully. Minors have little control over their place of resi
dence. The general rule is that their residence is fixed by that
01" their parents. The law on the subject is not very well set-
lied in Wisconsin. Under some circumstances the courts hold

thai an orphan takes the place of residence of those who stand in
Hie relation of parent to the minor. • I am inclined to think

lliat .should be the rule in the administration of sec. 573/. Vol.
V1, 0|). Atty. Gen., p. 767. (November 23,1917.) I am of the
opinion that the child must be a resident of the eounty granting
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the aid. You will notice that subsec. 1, see. 573/ provides how
the needs of a dependent child may be brought to the notice of
the "county court of the county in which such child resides."
By necessary implication it makes residence of the child in the
county essential to the jurisdiction of the court. It is to be
noted, however, that such residence need merely "exist, and that
there is no requirement for the time it must have existed, while
as to the mother or grandparent or person liaving the care and
custody of the child, the residence in the county must date back
at least six months. Subsec. 5. Aid may be granted by B.
county under circumstances named by you to Harry Jones, if
the judge finds that Harry is a resident of said county.
(2) James "White takes the residence of his mother and both

reside in Clark county. Therefore all of the conditions as to the
residence prescribed by sec. 573/, Stats., are satisfied. Resi
dence, and not legal settlement in a town, is what determines the
town's liability under this pension statute. Receiving aid as a
pauper does not prevent the poor person from changing her
place of residence, while it does prevent her from establishing
a new legal settlement. Under the facts stated by you it seems
plain that Mrs. White resides in the town of Loyal. Thercc
fore that town is liable to.the county for aid granted under the
section in question. "Vol. VI, Op. Atty. Gen., p. *767; Ibid.,
p. 115; Vol. V, Op. Atty. Gen., p. 124.
While you say nothing on the point, I think it well to call

attention to the last sentence of subsec. 6, sec. 573/, wherein it
is provided that "such aid shall be the only form of public as
sistance granted to the family," etc. To entitle James White
or his mother to aid under sec. 573/ she must discontinue re

ceiving aid as a poor person under ch. 63, Stats.

Corporations—Building and Loan Associations—^Plan of com
pany transactions as submitted does not confiict with building
and loan association and investment association laws.

June 6, 1918.

Honorable A. E. Kuolt,
Commissioner of Banking.

In your communication of May 15 you submit the articles of
incorporation and amendments thereto of the Pbters Home
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B  Company, a corporation organized under the laws of

the .stale of South Dakota, Avith a business office located at Min-
. lieapoli.s, Minnesota.

You submit also copies of advertising matter issued and sent

011 by said company and with it the following communication:

''I SIM id you herewith copies of the advertising matter of the
Peters Home Building Company of South Dakota, and ask you
to reuiler an opinion to this department as to whether or not
thi.s company Avould be prohibited from doing business in Wis-
ccusiii under the mutual building and loan assbciation law, or
nil dor the investment company laAV." •

111 adilition to the above data, I have had a personal interview

w til .Mr. H. T. Park, attorney for the company, and have
Jxloro me a written communication from him with reference to

tlie iiljin up9n which the company transacts business, from which
1 quote the following:

"Idle proposed purchaser must first own his lot clear of en-
01 nibraiices; he then enters into a contract with the Peters
Homo Building Company whereby it is agreed that the Peters
Homo Building Company shall construct a house according to
tlie plans and specifications attached to the contract, and upon
tlic completion of the building the purchaser of the lot secures
a first mortgage of approximately 50% of the total value of the
liuildiim' constructed and the lot. If the purchaser is unable
to secin o the loan, which usually is the case, the Company is in
toucli w ith real estate firms and mortgage companies, who ap-
])]-aiso the property and place a loan upon it of approximately
r)(t% of the value to run for three years, and often for five years,
at cun iMit rates of interest then in force, which is usually 6%
])(1- annum, payable semi-annuaUy.
"The Company then accepts a second mortgage upon the

})]"opoi ly for the balance due it for the contract price of the
buiidinji- so constructed; this mortgage is payable in monthly
imstaiiments upon the basis of 1% of the principal, to which is
added the interest at 6% per annum, computed monthly upon
ti c balance remaining unpaid from month to month; thus the
nmnthly payments are reduced each month until finally the sec
ond mortgage is entirely wiped out by payment.
"The purchaser, of course, a^isumes the payment of the in

terest upon the first mortgage and taxes upon the property.
"There is no Certificate of Membership in the Company is

sued 1o any purchaser, nor has the purchaser any interest in
ti c prolits of the Company; nor does the purchaser pay or de
li V cr 10 the Company any sum or suins whatsoever as advance-
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merits or deposits; nor does the Company in any manner act as
the Agent of the purchaser other than to the extent of construct
ing a house, and when the Company accepts the second mort
gage referred to, its interest in the transaction is entirely closed.
In fact very often the Company finds it to its advantage to sell
the second mortgage and the payments are then made to the iiew
owner and the transaction with the purchaser is entirely closed
on the books of the Company."

The- company has applied to the Wisconsin railroad commis
sion under sees. 1753—48, et seq., for a permit to sell securities .
in the state of Wisconsin, and the question before us is whether

or not the company's plan of transacting business brings it
within the provisions of the building and loan association law ,

of this state or the investment association law as contained in

ch. 93, Stats. ,

The articles of the"company give it power to "loan money and
funds both for itself and as agent for others," and the question
is raised as to whether or not this does not render it a building
and loan association under the Wisconsin law.

The essential powers of a building and loan association, arc
given in sec. 2011, Stats., and include the power:

"To issue stock to members; to assess and collect from mem
bers fees, dues, finesy interest, premiums and other charges;.
*  * ** to permit or force members to withdraw all or part
of their stock," etc.

Among the essential differences is the fact that the applicant
company does not issue a membership, and the persons dealing
with the company do not share in the profits of the company,
nor are they liable to assessment for any deficit the eompariy
ma}'- have. Persons dealing with the company carry on merely
a separate transaction in each instance, and when the transac

tion is finished the relations between the parties cease. The
individual knows at all times just what his obligation is to the
company, as he has a contract which is fixed and definite.

The investment association law, sec. 2014—27, provides, iri
part:

"No person and no copartnership, association or corporation
[which person or company is a part of its plan of operation],
whether local or foreign, * « «■ shall solicit payments to be
made to himself or itself either in a lump sum, or periodically,
or on the installment plan, issuing therefor so-called. bonds.
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sharos, coupons, certificates of' membership or other evidences
of obligation or agreement, ® ® ® or anything of value at
some future date, «

By .sec. 2014—28 these provisions of ch. 93 are applicable to
other investment companies enumerated in sec. 2014—27,
wliethcr they be building and loan associations or not.

It will be noted that the class of companies in sec. 2014—27
is those that solicit payments and hold as a depositor funds
of another with agreement to return to the holder at some future
date.

Fi-oin the representations made and filed with the railroad
commission under sec. 1753—51, subsec. 2, it is very apparent
that the applicant company does not hold any funds of the
pcr.sons dealing with it with any agreement to pay back at any
future time. Every payment of principal that is made on the
installment plan or otherwise is indorsed upon the mortgage or
of her evidence of indebtedness and reduces the principal by
that amount. The company at no time hold^ the funds be
longing to the person with whom*it is transacting business.

It is obvious from a reading of the entire building and loan
association and investment association law that the practice
.sought to be prevented was that by which a company would ac
cumulate funds belonging to another without making the de-
])osif or secure in every respect. The plan of transacting busi-
nc.ss submitted by the applicant company does not permit of
the abuse that is sought to be corrected in the building and loan
as.sociation and investment association laws.
^ oil are therefore advised that the applicant company is not

pi'ohibited from doing business in Wisconsin under the build
ing and loan association arid investment association laws.

Taxation—^Under- sec. 1138m the county is the exclusive pur
chaser; no other bid is permitted.

June 7, 1918.
0. J. Palge,

Distnct Attorney,
Ladysmith, Wisconsin.

I quote from your letter of June 5, 1918:

"Acting under section 1138m of the Wisconsin statutes, the
county board of Rusk county, authori^d and directed the county
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treasurer to bid in and become the purchaser of land sold for
general taxes. Wo desire your interpretation of the above
named section of the Wisconsin statutes, along the following
lines.
"First. May the county treasurer refuse any and all bids

by outside parties on land sold for taxes except where there are
outstanding certificates of sale? That is, in case the land sold
for taxes is mortgaged, can the county treasurer refuse a bid
for the delinquent taxes by the mortgagee or his representative ?
"Second. Does the county treasurer become merely a bidder

with other bidders at the tax sale?
"Third. If he does become a bidder, that is enters into

competition with other purchasers, may he stop bidding when
he chooses or must he bid to the limit and become the purchaser
of the certificate?"

Said sec. 1138m provides:

"The county board of any county may authorize and direct
the county treasurer to bid in and become the purchaser of any
or all such lands as are sold for general taxes only for the
amount of such general taxes," interest and charges remaining
unpaid thereon, excepting such lands against which there are
outstanding certificates of sale," etc.

This statute in my opinion answers your first question in the
affirmative, and your, second question in the negative.
The answer to. your third question is that there is no com

petitive bidding for the lands in the class created by said section.
The lands in the class named are taken by the county for de

linquent taxes and the charges. That is the simple, plain effect
of the statute and the act of the county board. No bidding in
the real sense takes place. The county is the purchaser to the
exclusion of all others. The lands are not offered for sale to the
highest bidder. The proper practice requires that the county
treasurer merely announce that the lands within said class are
sold to the county. Bidding is confined to the lands which are
sold for something other or in addition to the general taxes or
against which there are outstanding tax sale certificates.
While it is aside from the question, I deem it proper, in view

of what you said about mortgages, to call your attention to sees.
1158, et seq., which protect lien holders as to taxes and enable
them to recover moneys paid for taxes and interest at the rate of
ten per cent per annum.

22—A. G.
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Corporations—Trade-Marks—The name "Lincoln," being a
fanciful or historical name, may be registered as a trade-mark.

June 7, 1918.
Hoxokable Merlin Hull,

Secretary of State.
I  liii\ e yours of June 4, submitting the application of Mr.

Jolni II. Kuenzli, Milwaukee, Wisconsin, for the registration of
tic word "Lincoln" as a trade-mark, together with his affidavit,
slating, among other things, that "no other person, firm, associa
tion or corporation has the right to such use" of said word.
A facsimile of the trade-mark or form of advertisement con

sisting of a metal plate and having impressed thereon the words
" J. II. Kuenzli, Lincoln, Milwaukee, Wis." is attached thereto.

This metal plate is intended to be affixed to bicycles, which
n-achiiics are being manufactured and sold by said J. H.
Kuon/li.

^'ou wish to know if you are authorized to register this
trade-mark.

•  Trade-marks are authorized to be filed and recorded in the

0 ■fice of the secretary of state, under the provisions of sec.
1747o. The application and the affidavit seem to be in due
form and contain the statement of facts required by said sec
tion. I take it that you are in doubt as to whether the word
"Lincoln" may be used as a trade-mark.

In an opinion by niy predecessor, found in Opinions of At
torney General for 1912, p. 997, it was held, among other things:

"Tile office of a trade-mark is to point out the true source,
origin or ownership of goods to which that mark is applied,
or to point out and diesignate a dealer's place of business, dis-
t ngiiishing it from the business locality of other dealers. ® ® «■

"^^^)rds merely descriptive of the kind, nature, style, char-
aclcr or quality of the goods or articles sold cannot be exclu
sively appropriated and protected as a trade-mark. « « »

"A\'ords of a generic or geographical character or merely de
scriptive of the article manufactured, which can be employed
T/ith truth by other manufacturers, are not entitled to legal
j rotevfion as trade-marks. ® «■ «

'' A rbitrary or fanciful words or phrases may be registered
as trade-marks."
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voted to construct or repair any bridge -wholly or partly within
such town, designating as near as may be the location of such
bridge, and further stating that such town has provided for'the
payment of such proportion of the cost of such construction or
repairs as is required by this section, the said county board shall
appropriate such sum as is required by this section to be paid
by the county and shall cause such sum to be levied upon the
taxable property of the county as will, with the amount pro
vided by said town, be sufficient to defray the expense^ of erect
ing or repairing such bridge so petitioned for, and such money,
when collected, shall be paid out on the order of the chairman •
of the county board and county clerk whenever the said town
board and the commissioners hereinafter provided for shall
notify them that the work has been completed and accepted.''

The question presented in your letter has, in connection with
the construction of highways, had the consideration of our state
supreme court, in the case of State ex rel. Gary v. Ballard, 158
Wis. 251. This was a mandamus proceeding in which certain of

the provisions of sees. 1317m—1 to 1317m—16, Stats, of 1913,
known as the County Highway Law, were attacked on constitu
tional grounds. The general scheme of this act was to create
a system of county highways and provided that the expense of

the construction of such highways was to be paid, one-third by
the town, one-third by the county and one-third by the state,
under conditions therein imposed. Sec. 1317??i—4 of said law

provided that the electors of any town, village board of any vil
lage or the common council of cities of certain class and popula
tion could vote to raise a tax of not less than $250 for building

bridges on a prospective state highway or a tax of not less than

$400 for improving a portion of a prospective state highway,
and thereby became entitled to a like amount from the county
and state.

Subsec. 4 of the aforementioned section read as follows:

"Any sum of money bequeathed to a town, or collected and
donated to a town, for the purpose of securing the improvement
in any one of the manners specified in section 2 of this section,
of any portion of the system of prospective state highways ly
ing in the town, may be accepted by the town board, and the
subsequent procedure shall be the same as if a tax of like
amount had been voted under the provisions of subsection 1 of
this soetion,"
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All of sec. i317m—4 excepting subsec. 3 thereof was upheld
by the decision of said court. In othgr words, the validity of
subsec. 4, above quoted, was sustained by said decision.

Sec. 1347#, Stats., authorizes bequests and donations to towns,
cities, and villages for the construction of highways.

I believe that the question submitted in your letter should be
decided in harmony with the decision of our court in the case
above cited. While it is undoubtedly true that the county board
may, under the cases noted by you, investigate as to the truth
of the facts alleged in any petition under sec. 1319, \ve are here
presented with a fact. The money voted by the town is in its
treasury, appropriated for the purpose of constructing the
bridge. Whether this money is donated or whether a tax was
levied by the town in order to raise the money is immaterial.
The town has voted the money, and the money is in its treasury
for the purposes set forth in see. 1319. In my opinion there is
nothing for the county board to do but to appropriate its share
towards the construction of said bridge.

It has repeatedly been held that the county board has no dis
cretion, and when a petition in due form is presented, making
allegations of fact which are not subject to dispute, the county
can be compelled by mandamus to aid the town in the construc
tion of a proposed bridge. See Opinions of Attorney General
for 1910, p. 77.

Indians—Taxation—The property of an Indian who is not a
citizen is not taxable.

June 12, 191^
Honorable J. B. Borden, Executive Secretary,

State Council of Defense.
In your letter of June 8 you state that you have received an

inquiry from a citizen of Wisconsin asking if an Indian is ex
empt from paying taxes, buying liberty bonds, or working his
own lands, and you submit the question to this department for
an opinion. • ' '

Concerning the taxation of Indian property I will say that
under subd. (6), see. 1038, the property of Indians who are not
citizens, except land held by them by purchase, is exempt from
taxation. Indians who liave reccedved allotments under the
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Dawes Act of 1887 (24 Stats, at Large 388) are full citizens and
entitled to all the rights, privileges and immunities of citizens
and they are subject to the criminal and civil state laws. See
Matter of Heff, 197 U. S. 488; U. S. v. Celestine, 215 U. S. 278.

Concerning the purchase of liberty bonds, this, of course,
is not compulsory on any one. It is a moral obligation rather
than a legal obligation, and the same is true as to working of his
own land. The Indian, of course, owes as great a patriotic duty
to the United States as does any other resident of the country.

, Appropriations and Expenditures—State Fair—Toilets may
be constructed in and as part of the grand stand at the state
fair.

June 12,. 1918.
Honorable C. P. Norgord,

Commissioner of Agnculture.
In your favor of June 10 you say that you are considering

the erection of toilets and lavatories on the third floor of that
part of the grand stand at the fair grounds already erected;
.that the purpose of this is to make this floor useful for a new
educational department; that owing to the height it cannot be
used for exhibition purposes; that you-»also wish to make these
toilets available in connection with the seating capacity of the
grand stand, and you ask whether or not such additional con
struction on this part of the grand stand already built is within
the scope of sec; 20.60, subd. (G), par. (c). Stats., Uiaking the
appropriation for the construction of the grand stand. You
state that tlie purpose of the grand stand is primarily for seat
ing capacity, but that a very large amount of floor space for ex
hibition purposes and other uses is provided, lighted, and other
wise prepared for use under the stand.

See. 20.00 is the Statute making the appropriations for the
department of agi'iculture, and sec. 20.60, subd. (6), par. (c"!-,
provides for the appropriation of the general fund to the de
partment of agriculture as follows:

"Construction. On July 1, 1918, fifty thousand dollars, and
on July 1, 1919,. fifty thousand dollars, for construction of a
grand stand," etc,
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It will bo noted that this language appropriates the money
therein specified for the construction of a grand stand. It will
be presumed and assumed that this grand stand is at the state
fair grounds, from other parts of the section. It will be noticed
that the language of this appropriation is broad and general.
It leaves to the agricultural department and the officials having
the administration of this fund a broad discretion as to details.

The amount of the fund is specified and it must be expended for
the eonstruction of a grand stand. All of the other details are
left to the discretion of the officers having the matter in charge.

The term "grand stand" undoubtedly includes, as the term is
now understood, more than merely providing seating capacity.

Surely at this age of the world a grand stand for a state fair
would include, when properly construeted, suitable toilet rooms.
If the toilet rooms contemplated are made reasonably available
in connection with the seating capacity of the grand stand, and
it is deemed advisable to construct them primarily for that pur

pose and use, then I have no hesitancy in advising you that you
have, under this section, authority to use part of the appropria
tion for that purpose. They must, however, to .come within the
terms of the appropriation, be made a part of the grand stand,
and the primary purpose of their construction must be to make
them available in connection with the seating capacity of the"
grand stand.

Public Officers—Industrial Commission—Architects—The in
dustrial commission should not refuse to approve plans sub
mitted under sec. 2394—52, subd. (13), merely bepause not
signed or submitted by a registered architect.

June 12; 1918.
Arthur Peabody, Secretary,

Board of Examiners of Architects.
In your favor of June 6 you state:

"The law requiring registration of architects in Wisconsin,
chapter 736—1, Wisconsin statutes, 1917, section 1, reads in
part as follows:
" 'After January 1, 1918, no person doing business in this

state shall use the term 'architect' as part of his business name
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» or title or in any way represent himself to be .an architect, with
out a certificate of registration^ as provided in this section.' "

You also call my attention to sec. 2394—52, subd. (13), which
reads in part as follows:

"To require the submission of proper plans and specifica
tions for places of employment, and public buildings, also for
elevators, toilets, and other permanent equipment of such
buildings."

You inquire whether in the submission of plans from archi
tects for inspection and approval of the industrial commission
under the statute last quoted it would be proper for the indus
trial commission to approve plans submitted under said section
signed and submitted by architects as such, when such archi
tects are not registered in compliance with the statute as above

cited.

Subd. (13), sec. 2394—52 concerns the powers and authority
of the industrial commission and deals with plans and specifica
tions for places of employment and public buildings, etc., and
it is intended that the industrial commission .shall supervise such
buildings and structures with the sole view in mind of the pub
lic health and safety and the health and safety of employes.
There is no requirement that such plans shall be submitted by
licensed architects or even by persons skilled in architecture.
The statute for th.e licensing of architects, in. the main, is to be
administered by the board of examiners of architects, with which
the industrial comm.Tf has very little to do. I am inclined
to. the opinion thii^<i<Huidustrial commission in passing upon

. plans and specifications under said subd. (13), sec. 2394—52,
should not refuse to accept or approve plans and specifications
because the same Were submitted by an unlicensed architect.
The industrial commission, I am satisfied, should look only to
the sufficiency of such plans and specifications. I do not mean
by this that they should not call the attention of the proper
authorities to the fact that the persons, submitting the plans
are signing the same as architects, when they are not entitled
to do so, but as far as the duties of the industrial commission go
I think they are not properly concerned with whether the plans
are submitted and signed by unlicensed architects or not, so
long as the "plans and specifications are sufficient to meet with
their approval in alj other respects.
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Your other question is:

"Is such submission of plans by architects not registered an
attempt to practice architecture unlawfully in this state?"

In reply to this question I would say that if the plans were
signed by unlicensed persons as architects, undoubtedly it is a
violation, otherwise it might or might not be, according to the
circumstances.

Elections—Publication of Notices—Compensation for publica
tion of special election and judicial election notices in one dis
cussed.

June 12, 1918.

Ralph E. Smith,

Distiict Attorney,
Merrill, "Wisconsin.

Your communication of June 16 received, in which you state
that at the special session of the county board of Lincoln county
held May 22, 1918, the Merrill Daily Herald filed a bill for the
publication of the notice of judicial and special senatorial elec
tion in the sum of $167.00, claiming compensation for 120
squares at the rate of $1.00 per square for the first publication
and 35^ a square for each subsequent publication, but the com
mittee of the county board having the matter under considera
tion allowed the sum of $50.00, as the notice of. the special sena

torial election and the notice of the judicial election were made

in one; and that the limitation of sec.- 6.22, subd. (4), as to
judicial notice would apply. You inquire whether or not this-
limitation will apply to the publication, or whether, the Merrill
Dailjr Herald is entitled to the compensation allowed for notices

of special senatorial election in the same amount as it is allowed

in general election.

Under said subd. (4), sec. 6.22 it is provided: .

"The compensation to be paid for all publications pursuant
to sections 6.21 and 6.22 shall be sixty cents per square for
weekly papers, and one dollar per square for the first publica
tion, and thirty-five cents per square for each subsequent pub
lication in daily papers, but in cities of the third and fourth
classes the total shall in no case exceed the sums hereafter speci-
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fied, to wit: For a general election in weekly newspapers one
hundred dollars, and in daily papers two hundred dollars; for
a judicial election in weekly newspapers, twenty-five dollars and
in daily newspapers, fifty dollars," etc.

There is no express limitation for notices in special elections,
but the notices in a special election must be made in the man

ner of giving notice in general election. Sec. 7.05.
The publications are therefore made pursuant to sees. 6.21

and 6.22, and the compensation is one dollar per square for the
first publication and thirty-five cents per square for each subse
quent publication. It is contemplated by our statute that the
publication of the notice is to be compensated for. I do not be
lieve we would be justified in assuming that the notices in special
elections should be given without compensation. The notices
in the special election to fill the vacancy being made in the
same manner'as the notices in a general election, I am of the

opinion that it necessarily carries with it the compensation
that is paid for the notices of a general election. I am clearly
of the opinion that the limitation in the compensation for the
notices of the judicial election will not apply.

Public Oncers—State Board of Dental Examiners—Dentists—
Pees paid by applicants for examination may be refunded un
der sec. 1410j in proper cases.
Board has no jurisdiction to relieve from operation of statute

dentist who fails to register annually because in U. S. service.

June 12, 1918.
F. A. Tate, D. D. S., Secretary,

State Board of Dental Examiners,
Rice Lake, Wisconsin.

In your favor of May 27 you ask if the Wisconsin state

board, of dental examiners can return fees to applicants for ex

amination who have failed to take the examination.

These fees are paid in under sec. 1410j, subsec. 1, which reads
as follows:

"Said board may charge each person applying for a license
to practice dentistry in this state, whether such applicant be ex-
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amined or not, a fee of twenty-five dollars, whicli, in no case,
shall be returnable, unless from sickness or some other good
cause such applicant was prevented from attending and com
pleting such examination."

It seems very clear from the language of this statute that the
legislature intended that the applicant who had paid the fee for
this examination could have it returned, if he could bring him
self within the provisions of this statute, that is, if he could
show that from sickness or some other good cause he was pre
vented from attending and completing his examination. I un
derstand the refunds you have under consideration are those
of applicants who have, since paying in the fee, gone into the
military service of the United States and thus have been un
able to complete the examination. In such case the applicant
should make out a bill against the state for the fee and show
by affidavit the fact which prevented him from completing the
examination. This should be verified as a claim against the
state and approved by your board and then put through the

regular channels of audit for .payment by the state treasurer.
-You also ask what action your board can take regarding

dentists that have enlisted and are in active service to save them

from becoming in arrears and thereby losing their license to
practice in this state.

Sec. 1410^7, "Wis. Stats., requires each licensed dentist to an

nually cause his name and place of business to be registered by
your board and to pay a fee of one dollar. Upon failure of

a licensed dentist to register and to pay to the board annually
the fee required he of course loses his right to practice den
tistry in the state. The Statute makes no provision for sus
pending the operation of this law to those registered dentists
who have gone into the service df the United States. If any
thing is to be done to relieve those persons, it would have to be

done by the legislature. There is no jurisdiction or authority
given to your board to relieve them therefrom.
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Labor—Phild Labor—Agriculture— child of permit age
engaged in an agricultural pursuit needs no permit and is ex
empt from sees. 1728a to 1728j by subsec. 4, sec. 1728e.

June 13, 1918.

Industrial Commission.

In your favor of Juife 12 you state that subsec. 4, sec. 1728e
provides:

" Nothing contained in sections 1728a to 1728^, inclusive, shall,
be construed to forbid any child from being employed in agri
cultural pursuits, nor to require a permit to be obtained for
such child."

You state that the question has been presented to your com
mission whether this exception from the provisions of the Child
Labor Law for children employed in agricultural pursuits is
applicable to one or both of the following situations:

"1. A corporation operating an establishment for canning
peas owns a farm on which it raises a part of the peas to be
canned. On this farm it employs boys of permit age, who do
no work in connection with the canning operations.
"2. A pea-cannery contracts with farmers to harvest their

crop. Boys of permit age hre employed in these harvesting op
erations, but do not come in contact with the canning factory
proper."

You ask whether the boys of permit age employed as indi
cated above are required to procure a child labor permit and
are otherwise subject to the provisions "of the Child Labor Law.
I have no doubt that said subsec. 4, sec. 1728e, exempts chil

dren of permit age from the provisions of sees. 1728a to 1728j,
inclusive, so far as those sections require permits or prohibit
them from being employed in agricultural pursuits. I think it
is clear that in the two cases you mention the employment is
an agricultural pursuit. Therefore, sec. '1728e applies, and
such children so employed are not prohibited from such em
ployment and are not required to secure a permit.
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Public Officers—County State Road and Bridge Committee—
The term of office of the county state road and bridge com
mittee is one year even though the county board attempt to
elect for a different term.

June 14, 1918.

Wisconsin Highway Commission.

In your inquiry of June 7 you inquire as follows:

"If a county board electing a county state road and bridge
committee at its November meeting provides for a term differing
from that provided by law, does this action elect a committee for
the term provided in the statute or is the election void?"

Subsec. 8, sec. 1317m—5 provides for the election, at each an
nual meeting of the county board of the members of this com
mittee, and provides that they

"shall hold their office for one year and until their successors
are elected and have qualified."

The term of office, therefore, is fixed by the statute at one
year, with the additional provision that they hold until their
successors are elected and qualified.

The attempt by the county board to fix the term differently
from that provided by statute is mere surplusage and ineffect
ive. I am satisfied the committee should be considered as le

gally elected, but for the term provided by the statute only.

Indigent, Insane, etc.—^The legal settlement of a person com
mitted/to a hospital for the insane continues while he is -con
fined.

The settlement of a minor child of such parent is not affected

by the detention of the parent at a hospital.

June 14, 1918.

E. S. Jedney,

District Attorney,
Black River Falls, Wisconsin.

You ask that I supplement my opinion to you of May 23,
1918,* relative to the place of legal settlement of Lillian Sa-

* Page 302 of this yolume.
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more. It appears from your letter and that of the county
judge of Burnett county accompanying yours that Albert So-
more—Lillian's father—resided in the town of Rusk, Burnett
county, when she was sent to the state public" school at Sparta;
that the father on April 15, 1913, was committed from said
county to the Wisconsin state hospital for the insane at Men-
dota and is still a patient at that institution. I infer that he
resided and had a legal settlement in said town of Rusk when
committed and has not voluntarily abandoned or lost either
such settlement or residence.

His involuntary absence from the town of Rusk and as ,a
patient under the commitment to the state hospital for the in
sane would not destroy such residence or settlement. Any
doubt there may be as to the soundness of this statement must
relate solely to the matter of residence. The statute leaves no

room for doubt as to the continuance of Albert Semore's legal
settlement where it was when he was committed.

"(7) Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in this
state or by voluntary and uninterrupted absence from the town
in which such legal settlement shall have been gained for one
whole year or upward; and upon acquiring a new settlement
or upon the happening of such voluntary and uninterrupted
absence all former settlements shall be defeated and lost." Sec.
1500, Stats.

It follpws therefrom and from what was said in the former
opinion i;hat Lillian has a legal settlement in the town of Rusk.
That is* the place of her father's legal settlement and minor
legitimate children

"have the settlement of. their father, if he have any within
the state.'! Sec. 1500, Stats.

Agriculture—CHminal Latw—Penalty for violation of quar
antine order of state live stock sanitary board is prescribed by
subsec. 5r, sec. 1492a5.

June 14, 1918.
Honorable C. P. ̂ Jorgord, ^

Commissioner of Agriculture.
I have your favor of Juiie li, regarding peUalty that can be

imposed upon one violating the quarantine ordered by the state
live stock sanitary board under see. 1492ab.
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For the violation of such an order properly promulgated
the penalties provided in subsec. 5r would apply. This stat
ute provides that for such a violation the person

"shall be punished by a fine of not less than twenty dollars
nor more than two hundred dollars, or by imprisonment in the
county jail not less than thirty days nor more than one year,
or by both such fine and imprisonment, and the criminal jpen»
alty herein prescribed shall be cumulative for each animal in
volved in such violation."

I can give you no information regarding the penalty that
could be inflicted in case of violation of an ordinance of the
city of Burlington.

Taxation—Public Officers—County Board^A direction by
the county board, under sec. 1138m, to the treasurer to pur
chase lands at tax sale is an implied order to him under sec.
1192 not to sell tax certificates held by the county.

June 18, 1918.

C, S. Boberts,
^District Attorney,

Balsam Lake, Wisconsin.

I have been informed that your county board, exercising the
authority vested in it by sec. 1138, Stats., ordered the county
treasurer to purchase at -the tax sale all lands authorized by
said section to be purchased for the county and that your
county treasurer complied with said direction.
By letter of June 14, 1918, you advise me that persons

bid on every tract of land so purchased by your county treas
ury; that on the 13th inst. these same parties filed with the
county treasurer lists of lands on which they had bid and de
manded under the authority of sec. 1192, Stats., the sur
render to them of the certificates for the lands purchased by
the county; and that you advised the county treasurer not to
comply with the demand, and the delivery and surrender was
refused. _

You state further that mandamus will shortly be asked to
compel the delivery of these certificates, and you ask for my
advice and assistance in the premises.



Opinions op the Attorney-General 353

111 my opinion the enaetniont of see. 1138«i means a de
cided change of policy in the law upon this subject, and what
is said relative to the purpo.x of requiring the county to pur
chase in certain cases in the Town of Iron River v. Bayfield
County, 106 Wis. 587, 593, must now be read in view of this
change of policy on the part of the legislative branch of gov
ernment. In reading that decision we must also bear in mind
that the county board of-Bayfield county had given no order
to the county treasurer not to sell tax certificates. Authority
to make such order is too plainly given to be misunderstood.
"(1) The several eounty treasurers, when no order to the

contrary shall have been, made by the county board shall sell
and transfer, by assignment, any tax certificates held by the
county to any person offering to purchase the same for the
amount for which the • land described therein was sold, with in
terest ® ̂  but every such sale shall include all certifi
cates in.the hands of such trcacurcr on the same lands." See
Jl92, Stats.

The nedessary implication is that the eounty may "order lo
the contrary." Prior to the enactment of sec. 1138m the evi
dent policy and purpose of the proceedings subsequent to the
return of the lands delinquent were the collection of the taxes.
The change in policy enacted by the statute is plainly to give to
counties the opportunity to reap the benefits or profits which
individuals have heretofore obtained by investment in tax sale
certificates.

The direction to the county treasurer to purehase in behalf
of the county at the tax sale is also an implied order to him
not to sell the tax certificates issued to the county. It is to be
desired that this be not left to implication but that county boards
which exercise the authority given by see. 1138wi should also ex
pressly exercise that conferred by subd. (1), sec. 1192, and ex
plicitly order the county treasurer not to sell these tax certifi
cates; but as before stated, such order, I think, must be im
plied. To require the treasurer on the order of the eounty
board to purehase the lands sold for taxes and tq then imme
diately require the treasurer under sec. 1192 to surrender those
certificates to any individual applying therefor would be ridicu
lous, would nullify the purpose of see. 1138m, and might work
an injury to the land owner without any corresponding com
pensation to anybody" except speculators in tax certificates.

23—A. G.
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To niy mind tlie only reasonable construction that can bo
placed upon the action of the county board and the provisions
of these two sections of the statutes is to the effect that the
direction of the county board to the treasurer to purchase cer
tificates is also an order to him not to sell the certificates.
As to the validity of see. 1138ni, Stats., an. opinion was given

to the district attorney of Rusk county June 7, 1918.® I can
think of no constitutional provision on which sec. 1138m im
pinges. It authorizes a general or very considerable extension
of the provisions of statute, long existing, and which had never
been so much as questioned on the score of constitutionality. By
sec. 1138 the counties were required to take the leavings, to take
what the tax certificate speculators did not want.

Sec. 1191 excluded all competitors and required the county
. to be the exclusive purchaser at the tax sale of all

"real property upon which the county holds any certificate of
tax sale."

If the county may be the exclusive purchaser of lands which
were forced upon it at a prior sale and can be required to take
at any sale all lands for which there is no legal bid, it must
be within the power of the legislature to give the county the
preference and authority found in sec. 1138m.
I presume that in a mandamus proceeding, if one be insti

tuted, there will be no dispute of fact, but that an issue of .law
merely would be raised. Should the petition for the writ al
lege all the material facts, the legal issue would naturally be
raised by a motion to quash. On the other hand, should the
petition fail to state the action of the county authorities, a re
turn to the writ would have to be made wherein those facts
were set up. A demurrer to the retuni would likely follow and
thus present the legal issue. Of course, the case would really
involve no more tlian the construction of a few sections of our
statutes. A search for decisions or similar statutes in other
jurisdictions should be made to aid the court to arrive at a cor
rect decision. That work, I think, should be done by the dis
trict attorney.s of the counties having the direct interest, at
least for purposes of the trial in the circuit court.

* Page 336 of this volume.
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Ldve Stock—Public Health—No compensation is due the owner

of animals afflicted with rabies upon slaughter of said animals.

Jmie 18,1918.
H. B. Rogers,

District Attorney,
Portage, Wisconsin.

You ask for my opinion upon the question of whether or not
compensation can be made to the owner of cattle ordered slaugh
tered by the state live stock sanitary board because the animals

are afflicted with rabies.

You state further that such board has ruled that no com

pensation can be made, whereas the parties claim they are en

titled to compensation.
Practically the same question is answered in an opinion given

to the secretary of state November 15, 1911, Opinions of Attor

ney General for 1912, p. 556, in these words:

"This is a question of fact, rather than one of law. It would
seem to me that the State Veterinarian or the State Live Stock
Sanitary Board could answer this question better than I can.
The law provides for the appraisal of the animals and that the
appraisers shall determine, their value in the condition in which
they are found at the time of such appraisement.
'' The persons appointed as appraisers should be familiar with

this provision of the law and if, as a matter of fact, the condi
tion of the animal is such as to render it of no value, they should
so report in making their appraisal and should not put a value
upon it." P. 559.

By see. 1492a6 it is made the duty of this board to employ the
most efficient and practical means for the control and eradica

tion of dangerous diseases among domestic animals, and for
these purposes it is hereby authorized to establish quarantine
and regulate the movement, care and disposition of animals as
it may deem necessary.

It is provided by sec. 1492b, Stats., among other things, that
when the board shall deem the slaughter of a diseased animal
necessary and it cannot agree with the owner of such animal as

to its value, the animal shall be appraised by three disinter
ested citizens appointed by a justice of the peace.

"In making the appraisement of diseased animals the ap
praisers shall determine their value in the condition in which
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they are found at the time of the appraisement; but the ap
praised value of no single animal shall exceed the actual market
value thereof at the time of such appraisement; ® ®

The board and the state veterinarian claim that a rabid ani

mal has no market value; that it is a menace to the life of man

and beast, in other wofds, that it is a liability and not an asset.
This is a position, I think, from which very few disinterested
persons would dissent. Aside from being a menace, an animal
afflicted with rabies is sure to die in a short time. It cannot

possibly have any market value. It is safe to say that no one
ever paid a dollar for such an animal, or ever will knowingly,
unless it be for scientific and experimental purposes. So the
question really resolves itself into one of fact. Conceding that
an animal has the disease mentioned, it has no market value,
and no person having the qualifications required of appraisers
can conscientiously place any value thereon.

Peddlers—^Fish venders are no exception to the rule that all
peddlers must be licensed.

June 18, 1918.

C. J. Smith,
District Attorneyj

Viroqua, Wisconsin.

You have just now, by telephone, requested my opinion as to
whether or not a pnrson who peddles fish must have a peddlers'
license. You are advised that the statute makes no exception

in favor of fish venders.

"No person shall engage in or follow the business or occupa
tion of a hawker or peddler within this state without having
first obtained a license for that purpose as provided in sections
1570 to 1584i, inclusive." Sec. 1570, .Stats.

You will obser\'e that the statute is perfectly general in its

terms. I find no exceptions whatsoever. In that situation I
must advise you that fish peddlers need a peddlers' license to
make their business lawful. In this connection I inform you

that the state treasury agent has so ruled, and that the licens
ing of fish peddlers is a common occurrence.
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Weights and Measures—Subsee. 10, sec. 1668 governs as to
berries named therein and other similar berries' while subsee.

11 of said section goveriis as to all other fresh fruits and vege
tables.

June 22, 1918.

Honorable George J. Weigle,

Dairy and Food Commissioner.
In your favor of June 21, you inquire whether it is permissible

to sell cherries by weight. You explain that the cherries are
contained in eight pound boxes, and you desire to know whether
from these eight pound boxes sales can be made of one pound,
one-half pound, etc., and you refer to a' seeming conflict in the
provisions of subsee.. 10 and subsee. 11 of sec. 1668, Stats.
Said subsee. 10, in part, reads as follows:

"All sales of blackberries, blueberries, curi:ants, gooseberries,
raspberries, cherries, strawberries, and similar berries in quanti
ties of less than one bushel shall be by the quart, pint, or half-
pint, diy measure, and all beriy boxes or baskets sold, used,
or offered for sale within the state shall be of the interior capa
city of not less than one quart, pint, or half-pint, dry meas
ure. s «

Said subsee. 11 reads as follows:

"All sales of fresh fruits or vegetables in containei's of less
than one bushel diy capacity measure shall be in containers of
the standard capacity of one quart, two quarts, three quarts,
four quarts, five quarts, six quarts, eight quarts, sixteen quarts
or twenty-four quarts standard dry-measure, and such recep
tacles shall in fact contain the full capacity of such fresh fruits
or vegetables, or if in other than standard cointainers such re
ceptacles for fresh finits or vegetables shall be plainly and con
spicuously marked to indicate the time net weight, measure or
numerical count of such fruits or vegetables.''

True, said subsee. 11 was enacted in its present fonn after
the enactment of said subsee. 10, and there is no question but
what the term of "fresh fruits" would, in a general way, in
clude all of the kinds of berries specified in subsee. 10. The

legislature, however, in enacting subsee. 11 must be presumed
to have known of the existence of subsee. 10, and it is quite evi
dent that subsee. 11 was enacted to include and eover in addition

to vegetables those fresh fruits not specifically covered by sub-
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sec. 10. I am. satisfied that the two statutes should be read to

gether and each be given its field of operation, if this can be
done consistently. The berries designated in subsec. 10 and
"similar berries" deal with a special class of fruit, and I think
the statutes should be construed with this idea in view and that

said subsec. 10 should be given its full force as to said special
fruits, that is, the berries particularly designated "and similar
berries," and that subsec. 11 should be construed as dealing
with all other fresh fruits. In this way both of the subsections
are given a full and consistent meaning without any real con
flict.

I am satisfled, therefore, that the berries dealt with in sub
sec. 10 should not be considered as coming within the provisions
of subsec. 11, and that the other fruits dealt with in subsec. 11
should not be considered as covering the berries dealt with in
subsec. 10.

This interpretation of the statutes, which I am satisfied is
the correct one, makes the answer to your question clear. The
cherries are included under the provisions of and covered by
subsec. 10, which requires them to be sold in quantities less
than a bushel in quart, pint or half-pint measures and prevents
their being sold by the pound or half-pound.

Fish and Game—Commerce—Interstate Commerce—Eegiila-
tion limiting possession of buAheads to 30 pounds a day applies
to shipments in interstate commerce.

June 25,1918.
Conservation Commission.

You ask to be informed whether it is lawful for a wholesale

dealer to ship bullheads, perch, sunfish, strawberry bass, calico
bass or silver bass from another state, where such fish are legally
caught, into Wisconsin during the open season for suchr fish in
Wisconsin, to be shipped and sold to different retail dealers

throughout the state and to be retailed to consumers.

Sec. 29.44 inter alia provides:

"No person shall transport or cause to be transported, or
deliver or receive or offer to deliver or receive for transportation,
into or through this state, ® ® ® any game or game fish or car-
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cass or part thereof lawfully transported from any other state,
nor have the same in his possession or under his control, during
the close season or in excess of the limitations prescribed toi
such animal in this chapter, unless a permit therefor has been
duly issued to such person by the state conservation commission,
0 0 O '»

Under sec. 29.19 the open season for bullheads in Wisconsin
is during the whole year. The bag limit is thirty pounds each
day, and there is no minimum length limit. Perch in all counties
bordering oh the Mississippi River and in Lakes Winnebago,
Butte des Morts and Poygan, Pox River and Wolf River and
tributary streams within Winnebago county have an open season
from May 29 to March 1, while in all other waters the open
season is during the whole year, with no limitations as to bag
limit or minimum length. Sunfish in counties bordering on
the Mississippi River have an open season from May 29 to March
1, and ill all other waters an open season during the ivhole
year. There are no limitations as to bag limit nor minimum
length. Strawberry bass, calico bass and silver bass have an
open season throughout the year, with no limitations as to bag
limit or minimum length.

It thus appears that the only limitations for bullheads dur
ing the open season is as to quantity—^thirty pounds each dai.
The question arises whether this limitation is applicable to ship
ments made from another state where said fish are legally caught.
Under sec. 29.44, as above quoted, this limitation will apply to
interstate shipments. The question confronting us is whether
this provision is authorized in view of the delegation to the
federal government of the exclusive regulation of interstate com
merce.

The so-called Laccy Act was passed May 25, 1900, ch. 553,
31 Stats, at Large, 188. Sec. 5 of said chapter, as contained
now in sec. 870^, 8 U. S. Comp. Stats. 1916, provides:

"All dead bodies, or parts therof, of any foreign game animals,
or game or song birds, the importation of which is prohibited,
or the dead bodies, or parts therof, of any wild game animals,
or game or song birds transported into any State or Territoiy.
or remaining therein for use, consumption, sale, or storage there
in, shall upon arrival in such State or Territory be subject to
the operation and effect of the laws of such State or Territory
enacted in the exercise of its police powers, to the same extent
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and in the same manner as though such animals or birds had
been produced in such State or Territory, and shall not be ex
empt therefrom by reason of being introduced therein in original
packages or otherwise."

Sees. 2, 3 and 4 of the Lacey Law have been repealed by sec.
341 of the Criminal Code. See sec. 10515,10 U. S. Comp. Stats.
1916. Sec. 5 of said Lacey Act has not been repealed and is
still in force, as above quoted.
Under its provisions the laws of the state of Wisconsin are

applicable to interstate shipments of fish and game as soon as
they arrive in the state of Wisconsin. In 12 C. J. 61-62 we
find the following rule laid down;

e  e prevent the evasion of the
■^tate fish and game laws may restrict or prohibit the free impor
tation and sale of fish and ganie from outside the state, and
may make it crime to have in possession such fish or game, or
to sell or offer it for sale. Indeed, the passage by congress of
the so-called 'Lacey Act' which provides in substance that for
eign game, when transported into any state, shall be subject to
the laws of that state, enacted in the exercise of its police powers,
to the same extent as if such game had been produced within
such state, has taken away all questions of interstate commerce
and given the states entire freedom to prohibit the importation
of game into, or the exportation out of, its own territory, as
well as power to prohibit the sale of imported game," etc.

In this connection I would call your attention to a recent
case in the supreme court of the United Silz v. Hester-
herg, 211 U. S. 31, in which that court held that it is within tlie
police power of a state to prohibit possession of game during
the close season even if brought from without the state, inde
pendent of the provisions of the Lacey Act. See also Geer v.
Connecticut, 161 U. S. 519; Ex parte Maier, 103 Cal. 476, 42
Am. St. Eep. 129; In re Deininger, 108 Fed. 623; SUgh v. Kirk-
wood, 237 U. S. 52.

You are therefore advised that the limitation as to bullheads
of thirty pounds per day applies to those shipped into the state
of Wisconsin from another state or territory. I have been un
able to find any other limitations placed upon bullheads, or
any limitations, as above said, upon perch, sunfish, strawberry
bass, calico bass or silver bass.

I have not overlooked the provisions of sec. 29.47, to which
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you refer nie in your letter. The limitations contained therein
are limited to fish from inland and outlying waters and those
originating at any point in this state, but do not refer to im
portation from other states, so far as it relates to fish named
in your inquiry.

Your specific question must, therefore, be answered in the
affirmative, that is to say, bullheads, perch, sunfish, strawberiy
bass, calico bass and silver bass may lawfully be shipped into
this state by wholesale dealers, to be reshipped to dealers and
consumers, but the regulation as to bag limit for bullheads,
as above stated, must be complied with.

Public Health—Registered Hurses—From 9 to 24 months'
credit may be given in training schools for nurses, to college
graduates who have had laboratoiy work in physics, chemistly
and biology.
No credit in such schools can be given to health aides^ under

state council of defense.
June 25, 1918.

Honorable L. C. Whittet,

Secretary to the Governor.

In your communication of June 19 you refer to me a number
of questions submitted to you by Dr. J. S. Evans, of the univer
sity clinic. Dr. Evans says that in reading the act relative to
the registration of nurses passed by the 1915 legislature he finds
that the state board of medical examiners and its subdivision,

the state board of nurses' examiners are empowered to make
such regulations as are necessary, which do not conflict with the
spirit of the law, and he submits the folloVviiig questions:

"1. How much credit may be given a college graduate fill
ing educational requirements as outlined by that amendment ?
"2. Who decides how much credit may be given—^the State

Board of Medical Examiners or the Superintendent of the train
ing school into which the girl enters'?''

Sec. 1435c, Stats. 1917, contains the requirements for nurses
which entitle them to registration. Pare. 3 and 4 require the
applicant to be a graduate at the time of application from a
reputable training school, and that such training school must
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be connected with a general hospital and must require an ade
quate and systematic course of instniction for three or more
years if the api)]ication is made before September 1, 1915; while
if the application is made after September 1, 1915, the course
of theoretical and practical training in the training school must
be at least two years. The third paragi'aph contains the follow
ing proviso:

# Provided that any college graduate who has com
pleted college courses with laboratory work in physics, chemistiy
and biolog}"^ may be given credit for such training school for at
least nine months of such first two years," etc.

The fourth paragraph contains the following:

#  «■ Provided that any such training school may give
credit for at least nine months of such theoretical and practical
training to any college graduate who- has completed college
coui'ses with laboratory work in physics, chemistry and biology,"
etc.

These provisos were added by the amendment of ch. 4 of the
laws of the sj)ecial session of 1918. I must confess that the
wording is peculiar but after a careful consideration of the
matter I believe that a credit of from nine months to two years
in the training school may be given under these provisos. It
seems that the lawmakers had in mind that if any credit should
be given for laboratoiy work in physics, chemistry and biology
it should be at least nine months, but that it may be as much as
two years. Nine months is the minimum expressly stated but
no maximum credit is ex[)ressly given, so I take it that the
necessary infei'cnee is that the maximum is two years, for the
reason that that is the length of the two years' course.

In answer to your second question, I will say that the superin
tendent of the training school or other officer in control of the
school is the one who decides how much credit may be given in
the training school and the state board of medical examiners
decide, when an application is made by a nurse for registration,
whether the training school in which she had her training is
up to the standard laid down in this statute.

You also dii-ect my attention to the health aides trained under
the supervision of the state council of defense to meet the war
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emergency as authorized under eh. 356", Laws 1917, and you
inquire:

'  "Is there any restriction in the Act to prevent training
schools' giving credit to those young women who have completed
the six months' training course for Health Aides, who inay
desire to continue the regular course of training in accredited
training schools ? "

This question must be answered in the affirmative. The stat
ute expressly provides the length of the course of instruction
in the training school and also provides what credit may be
given for college graduates. There is no provision which author
izes a credit being given in these training schools for those who
have completed the six months' training course for health aides.
I am therefore led to the conclusion that no credit is author

ized to be given.

Elections—PuUic Officers—Secretary of state should inform
county clerks of number of votes cast by soldiei*s in last election,
although the statute does not require it.

June 26, 1918.

Honorable W. B. Naylor,

Assistant Secretary of State.
In your communication of June 24 you direct my attention

to see. 5.05, subd. (6), par. (d), which makes the highest vote
cast for presidential electors the basis for estimating the num
ber of signatures required on nomination papers for all candi
dates at the September primary. You state that there were
many soldiers' votes cast for presidential electors in 1916, and
that under sec. 11.81 the state canvassing board of 1916 was not
required to certify these votes to the several counties, and that
consequently the county clerks do not now have in their posses
sion the complete data from which to compute the number of
signatures required on nomination papers of county officers,
legislatures, etc.

You state that it seem^ obvious that it is essential that both
your office and the several county officers be supplied with the
sftme complete figures, and that y^ou are impressed Avitb the
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necessity of making a list of these figures and sending them to
the county clerks regardless of the failure of the law to require it.
You ask for my opinion in this matter, coupled with sugges

tions as to how this should be done.

In answer I will say I have examined the statutes in question
and it is apparent that there was an oversight by the Ijiwmakers
in not requiring. under sec. 11.81 that the votes cast for the
electors in each county by the soldiers be certified to the several
county clerks of this state.

I believe your suggestion of making a list of those figures and
sending theih to the county clerks is a good one, and in view
of the requirement of sec. 5.05, subd. (6), par. (d), that the
basis of percentage in each ease shall be the vote of the party
for the presidential elector receiving the largest vote at the
last .preceding presidential election, it is an absolute necessitj''
that this data be furnished to the county clerks of this state.
My suggestion would be that you make a statement of the re
sult of the canvass and the nmnbcr of votes cast for the highest
elector of each party in each county and certify to the same and
forward it to the respective county clerks, together with a com
munication to them explaining to them why it was found neees-
sary to do this. It may be well to suggest to them that publi
city be given to the matter in the local papers so that the vari
ous candidates for nomination for political offices may be advised
of the fact so that they may have the necessary data in order
to comply with the statutes relative to the nomination papers.

Public Officers—Judgments—Under sec. 3716a, Stats., the sec
retary of state should apply towards the payment of judgments
against state officeiis and employes, filed with him, any amounts
due such officers and employes to reimburse them for expenses
incurred.

June 27, 1918.
Honorable Merlin Hull,

Secretary of State. »
In your letter of June 25 you say that sec. 3716a, Stats., pro

vides a method by which debts against state employes may oe
collected, and also provides for the payment of judgments filed
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against any person, firm or corporation having money due from
the state; that under an opinion rendered by my predecessor,
wliicli you believe was verbal, your department, when paying
judgments against state officers or employes, has deducted only
from the amounts due them as salary and has made no deduc

tions from moneys due them for reimbursement for money ad
vanced for traveling or other expenses; that the last session of
the legislature amended this section to include the payment of
judgments filed with you against anj' person, firm or corporation
having money due from the state; that as the section now
stands, the first part of it provides that judgment creditors may
recover from any moneys due, and the latter part—particularly
the old section—pro^ddes for certain exemptions when the pioney
due is for salary.
You ask if, in case a judgment is filed with you against a

state officer or employe having money due him for expenses as
well as salary, or for expenses only, you have the right, or it
is your duty under the laAv, to apply such expense money on
any judgment Avhich may be filed.

Sec. 3716a provides in part:

''Whenever any person, firm or corporation shall recover a
judgment against any person, firm or corporation, and said judg
ment debtor at the time of the rendition of said judgment, or
at any time thereafter during the life of said judgment, shall
have money due, or to become due, from the state or any city,
county, village, town, school district or other municipal corpor
ation, said judgment creditor may file a certified copy of such
judgment with the secretary of state or Avith the clerk of siieh
county, city, village, toAvn, school district or other municipal
corporation, as the case may be. [Here follow proAnsions as to
the duties of the proper officers upon the filing of such certified
copy of judgment] provided that if the sum or sums due as
aforesaid is for salary or AA'ages of any officer or employe of any
state, « « ® the same shall be exempt from the provisions
of this section to the same extent as salaries and wages are" by
laAV exempt from garnishment; * ^ "

You Avill note that this applies to any moneys that may be due
to any person, firm oi' corporation against whom such judgment
is rendered and a certified copy thereof filed with you. That
it is intended that all moneys due any officer or employe of the
state, or any firm or corporation from the state, regardless of
whether the moneys are due because of serrices rendered, goods
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furnished, or expenses incurred on behalf of the state, for which
the state should reimburse such officer, employe, firm or corpor
ation, shall be included, seems clear especially in view of the
specific exception from the moneys due of salary or wages of
the same amount as is exempted from garnishment. •
In my opinion money due from the state to reimburse an

officer or employe for money advanced by him for traveling or
other expenses is subject to the provisions of this section.

Bndges and Highways—Labor—Contracts—Eight Hour Day
—Words and Phrases—Tlie provisions of sec. 1729m apply to
contracts for the construction of bridges and highways under
sec. 1321a, and ch. 175, Laws 1917.

Bridges and highways constracted by the state are "public
works."

June 27, 191B.
Honorable M. W. Torkelson,

Assistant Engineer,
AVisconsin Highway Commission.

In your letter of June 24 you ask me to advise if in my opinion
the provisions of sec. 1729m, forbidding more than eight hours'
work in any one calendar day on contracts made for the erection,
construction, remodeling or repairing of any public building or
works to which the state or any officer thereof is a party, applies

to highways and bridges built by the state under the provisions
of ch. 175, laws of 1917, or sec. 1321a, Stats.

Sec. 1729m provides, in part:

•  "Each and every contract hereinafter made for the erection,
construction, remodeling or repairing of any public building or
works, to which the state or any officer or agent thereof is a
party, which may involve the employment of laborers, workmen
or mechanics, shall contain a stipulation that no laborer, work
man or mechanic in the employ of the contractor, subcontractor,
agent or other person, doing or contracting to do all or a part
of the work contemplated by the contract, shall be pemitted to
Work more than eight hours in any one calendar day, except in
cases of extraordinary emergencies."

Sec. 1321a provides for the construction of bridges at the joint
expense of the state, county and the city, village or town in
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which the bridge is located. Subsec. 9 of said section provides
that all contracts for the construction of such biidges shall be
made and executed under the supervision and control of the
state highway commission and, that all moneys paid therefor
shall be paid upon the order of the said commission.
Ch. 175, laws of 1917, provides for the improvement of high

ways by the state under the act of congress of July 11, 1916
(39 U. S. Stats, at Large, 355), providing for federal aid for
highways so constructed. Sec. 1315 of that chai)ter provides that
all contracts for road and bridge construction under that act
shall be between the state and the contractor.

It necessarily follows that if bridges and highways arc public
buildings or works, sec. 1729?7i is applicable.
In a recent case in our supremo court, under an ordinance of

the city of Milwaukee practically the same as sec. 17297)1 so far
as material here, all parties seem to have proceeded on the theorj^
that concrete work at the mouth of a tunnel emptying into a
river was "public works," and in discussing the case Mr. Justice
Rosenberiy treats all public improvements, including streets, as
such works,, saying:

"In its capacity as a governmental agency the city is charged,
with the duty of determining the necessity and the extent and
general character of all public »improvements, including streets,
sewers, public buildings, lighting works, waterworks, and other
public works, and of providing for their construction and main
tenance: ® (Italics ours.) Milivaukce v. Raulf, 164
Wis. 172, 179.

AVc believe that this classification is fully justified by the au
thorities and that streets and bridges should be considered as

public works. We also believe that the word "public" as used
in sec. 1729)71 applies to "works" as well as to "buildings."

Black's Law Dictionary defines the term "public works" as
follows:

"Works, whether of construction or adaption, undertaken and
carried out by the national, state, or municipal authorities, and
designed to subserve some purpose of public, necessity, use, or
convenience; such as public buildings, roads, aqueducts, parks,
etc."

Cyc. defines the same tenn:

"All fixed works contracted for public use." 32 Cyc. 1257.
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Another well-known work defines the term:

"This term includes all fixed works constructed for public
use, as railways, docks, canals, waterworks, roads, etc." 23 Am.
& Eng. Ency. of Law (2d ed.) 459.

The Century Dlctionaiy defines the term:

"All fixed works constructed for public use, as railways,
docks, canals, Avaterworks, roads, etc.; more strictly, military
and civil engineering works constructed at the public cost."

This latter definition has been referred to in several cases
construing statutes of this kind.

Webster's New International Dictionaiy defines it as:

"All fixed works constructed or built for public use or enjoy
ment, as railways, docks, canals, etc., or constructed with public
funds and owned by the public; often, specif., such works as
constitute public improvements, as parks, museums, etc., as dis
tinguished from those involved in the ordinary administration
affairs of a community, as grading of roads, lighting of streets,
etc."

We have not found this distinction made in any of the cases
we have read. It may well be that the mere ordinary grading
of roads, such as under the conditions formerly existing, Avas
done annually in each town, ancJ the mere lighting of streets
should be considered in a somcAvhat different light than the more
permanent public improvements, but the Avorlcs contemplated
by ch. 175, laAvs of 1917, aiid sec. 1321o, Stats,, are both in the
nature of perriianent public improvements which Avould seem
to come squarely Avithin the term "public Avorks."
The permanent improvement of public streets and highAvays

seems to be quite generally considered as "public Avorks," though
in many eases that question is not specifically passed upon. Peo
ple ex rel. Badgers v. Coler, 52 L. R. A. 814,166 N. Y. 1, 59 N. B.
716; People ex rel. North v. Featherstonhaugh, 60 L. R. A. 768,
172 N. Y. 112, 64 N. E. 802; Lane v. State, (Ind.) 46 N. E. 244i
Herrod v. State, (Ind.) 43 N. E. 144; State v. Sullivan, 74 Ind.
121; Dewey v. State, 91 Ind: 173.

Federal District Judge Hanford uses the Avords "public
Avorks" and "public Avork" interchangeably and as synonyms.
United States v. Jefferson, 60 Fed. 736.
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Some of the dictionaries say that the tenn "public works" is
improper, it being merely the plural of "public work," and that
as ordinarily used both mean the same.

Under a statute exempting "public works" from taxation, a
railroad has been held exempt. The court compares it to "a
canal, turnpike or highway." Worcester v. The Western Bail-
road Corporation, 45 Mass. (4 Mete.) 464.
And so under constitutional authority to issue bonds for "per

fecting public works." Opinion of Justices, 13 Fla. 699.
The supreme court of Michigan adopts the definition given

in the Century Dictionary. Ellis v. Common CoimcU of the
City of Grand Rapids, (Mich.) 82 N.. W. 244.
So does the supreme court of Minnesota. Winters v. City of

Duluth, (Minn.) 84 N. W. 788. .

In Ellis V. United Stajes, 27 Sup. Ct. 600, 206 U. S. 246, 11
Ann. Cas. 589, Ellis contracted to construct a pier at the Boston
Navy Yard, and under a statute similar to sec. 1729m, it was
admitted that his employes "were employed upon 'public
works.' " (P. 602 Sup. Ct., 257 U. S.) ,
In the same case, in considering those employed in dredging

a channel in the harbor, the court said:

"The statute says, 'laborers and mechanics ® ® em
ployed ® » » upon any of the public works.' It does not
say, and no one supposes it to mean, 'any public work.' The
words 'upon' and 'any of the,' and the plural 'works' import
that the objects of labor referred to have some kind of perma
nent existence and structural unity, and are severally capable
of being regarded as complete wholes. The fact that the per
sons mentioned as employed upon them are laborers and me
chanics, words admitted not to include seamen, points in the
direction of structures and away from the sea. The very great
difficulty, if not impossibility, of dredging in the oeean, if such
a law is to govern it, is a reason for giving the defendants the
benefit of a doubt; and the fact that until last year the Grovem-
ment worked dredging crews more than eight hours is a practi
cal construction not without its weight. A ehange seems to
have been made simply for the sake of consisteney between the
different departments of the Government, as is stated in an order
of the Secretaiy of War. A different conclusion is sought to
be drawn from some appropriation acts, but they simply refer
to the improvement of harbors in general terms among the pub
lic works for which appropriations are made. The improvement
of a harbor may consist in the erection of structures as well as

'  24—A. G.
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ill the Avidening of a channel, or the explosion of a rock. It is
unnecessary to lay special stress on the title to the soil in which
the channels were dug, but it may be noticed that it was not in
the United States. The language of the acts is 'public works
of the United States.' As the works are things upon which the .
labor is expended, the most natural meaning of 'of the United
States' is belonging to the United States." (P. 602 Sup. Ct.,
pp. 258-259 U. S.)

There is a valuable note upon the -tenn "public works" to
this case as reported in Ann. Cas.
Of course, the building of permanent roads is quite different

from the dredging of a harbor. These permanent roads have
a permanent existence ^nd structural unity and arc severally
capable of being regarded as complete wholes. So, too, as Ave '
understand it, the practice in the past has been to regard sec.

1729m as governing in the case of permanent improvement of
highAvays under contract with the state. Nor could any of these
permanent higliAvays, built under contract Avith the state, be
elscAvhere than within this state. Consequently, much of the v
reasoning of the supreme court of the United States in the cited

case is not applicable here.
The purpose of enacting sec. 1729m seems to have been to pro

hibit the employment of laborers or mechanics upon state prem
ises for more than eight hours per day. The reasons for giving
this eight-hour day to laborers and mechanics are equally applic
able in the case of the construction lof liighAvays by the state
as in the case of erection of buildings by tlie state. No good
ground for any distinction betAveen the tAvo in this respect occurs
to us.

Sec. 3327a, Stats., provides, in part:

'' All contracts involving one hundred dollars or more here
after made or let for the performance of any Avork or labor or
furnishing any materials Avhen the same pertains to or is for
or in or about any public building, public improvement, publie
road, alley or highway, or any other public work of Avhatsoever
kind of the state, «= ■» «■ shall contain a provision for the
payment by the contractor of all claims for such AAmrk and labor
performed and materials furnished, ® ®

It Avill be noted that here the legislature has specifically indi
cated that the improvement of a public road or highway is a
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public work. It is true that the plural form is not employed
here, but we think the inference is clear that the legislature
considers roads and highways as being in the same class as pub
lic buildings or other public improvements, and that it was in
tended that all contracts for the building or permanent improve

ment of roads and highways should contain the same clauses as
are specifically required in the case ,of the erection or construc
tion of public buildings or other public improvements.
In my opinion sec. 1729m is applicable to the highways and

bridges built by the state under the provisions of ch. 175, laws
of 1917, or sec. 1321a, Stats.

Criminal Law—Larceny—Under facts stated the crime of lar
ceny was committed.

June 28, 1918.

WiLLARD E. GaEDE,

District Attorney,
Sturgeon Bay, "Wisconsin.

In your communication of June 24 you have submitted the
following ̂ atement of facts as a basis for an official opinion:

«  ft ipjjQ Peninsula Company, a Wisconsin corporation,

has been doing business in this state for a period of about one
year or more. One Mr. R. was its general manager, and a volun
tary petition in bankruptcy was filed against this corporation,
and on the 21st of February, 1918, the corporation was adjudged
a bankrupt. Subsequent to that time one J. M. P. was duly
elected tnistee and has qualified. Among the assets of the firm
was a claim due from the Chevrolet Motor Co. amounting to
$190.69. On the 22d day of February, 1918, the Chevrolet
Motor Co. issued this check payable to the order of the Penin
sula Co. for $190.69 on the Industrial Savings Bank of Flint,
Mich. It is evident that the ch^k was deposited in an envelope
and addressed to the Peninsula Company similar to the check.
The defendant, R., who was formerly manager and owner of the
stock, received this check and on or about the 30th day of Mareh,
1918, at the city of Green Bay, he endorsed this check as follows:
'Peninsula Company, per H. W. R ,' and appropriated the
proceeds then and there to his own use. The trustee in bank
ruptcy on the 24th day of May made a general demand upon this
defendant, R. for any sums so owing or amounts collected or re
ceived by him subsequent to Feb. 1st belonging to the Peninsula
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Company. Personal demand was made upon the defendant for
this particular sum and he claimed that he Imew nothing about
it and professed utter ignorance. Previous to this time and some
time during the fore part of the month of Jan. he went to Green
Bay and swore to a criminal complaint charging the party from
whom he purchased this capital stock with the crime and alleg
ing that this, particular item was missing. It now appears from
the copy of the check that he has the funds for it. A civil
action has been instituted to recover this sum from him, which
has not yet .been brought to trial."

You inquire whether the defendant is guilty of the crime of
embezzlement, and if not of this crime, what other crime he is

guilty of. You state that upon examination of the statutes of

embezzlement you question whether the.prosecution of embezzle
ment can be had because of the rela,tionship of the defendant,
as he was not an officer or employe or servant of the corporation
entrusted with the safe-keeping of its property at the time when
he received the cheek and cashed the same.

After a careful examination and consideration of this matter,
I have come to the conclusion that the party in question should
be charged with the crime of larceny.
Our court, in the case of Vought v. State, 135 Wis. 6, 15, his

held that it was not necessary that a trespass in the technical
sense be committed in order to constitute larceny where the
property is taken by artifice, fraud or false pretense. See cases
cited on page 15. The court also said that, under sec. 4415,
embezzlement is made larceny. You will note that said sectio.n

provides:

&  0 "Whoever being a bailee of any chattel, money
or yaluable security shall fraudulently take or fraudulently con
vert the same to his own use or the use of-any person other
than the owner thereof, although he shall not break bulk or
otherwise determine the bailment, shall be guilty of larceny,
and may be convicted thereof on an indictment or information
for larceny, and upon such conviction be punished as hereinbe
fore prescribed." *

Sec. 4415 is the larceny section. Our court, in the case of
Burns v. State, 145 "Wis. 373, 380-381 said, concerning this
provision:

"It is .said, generally, in the books, that a bailment is created
by delivery of the personalty to one person by another to be
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dealt with in specie as the property of such other person under
a contract, express or implied, but the word 'contract' is used
in" a broad sense. The mutuality essential to the contractual
feature may be created by operation of law as well as by the
acts of the parties with intention to contract.
"So it makes no difference whether the thing be intrusted to

a person by the owner, or another, or by some one for the owner
or by the law to the same end. Taking possession without pres
ent intent to appixipriate raises all the contractual elements
essential to a bailment. So the person who hona fide recovers
the property of another which has been lost, or irresponsibly
cast away by an insane man, as in this case, is a bailee as much
as if the same property were intnisted to such person by com
tract inter partes. In the latter case the contract creates the
duty. ̂  In the former the law creates it. Such a situation is to
be distinguished from that where one knowingly receives money
paid him by mistake and fraudulently retains it. There the
element of bona fide possession may be said not to exist and so
the duty accompanied by such possession essential to a bailment
not to have been created."

In the case of Bergeron v. Peyton, 106 "Wis. 377,- our court

held that one who receives from a bank, upon a check, more
money than he is entitled to, and with loiowledge of the facts

refuses to pay it.back upon demand, is guilty of larceny; and
on page 380, the court said, quoting from a New York case:

"One who receives from another money to which he Imows
lie is not entitled and which he knows has been paid to him by
mistake, and conceals such overpayment, appropriating the
money to his own use, with intent to cheat and defraud the
owner thereof, is guilty of larceny." See cases cited.

In the case of Miltyratli v. State, 138 "Wis. 354, our court held
I  • «

that a crime may be committed through the instrumentality of
a corporation and that the party ivill not be heard to assert

fhat acts in form corporate acts were not his acts.

From your statement of facts, it is clear that Mr. R had
no right, after the tinistee was appointed and had charge of the

property of the bankrupt corporation, to cash the check in ques
tion. He was no longer the officer of the corporation with power

to act for it. He obtained the money from the bank by artifice
and fraud and appropriated it to his own use. It would seem
from a mere statement of your facts that he had already formed
the intent to appropriate the money for his own use when he
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cashed the check. Under the principle laid down in the Voiiglii
case, he is guilty of larceny.
I am somewhat in doubt whether he could also be held guilty

of the crime of obtaining money under false pretenses, in view
of the fact that your statement of facts does not show that he
made representations to the bank other than indorsing the name
of the eorporation to the check with the words, "per H. W.
E  It must be noted that he did not add to his signature

the word "manager," so he did not represent himself to be the
manager of the corporation at that time, unless such represen
tation could be implied from his acts, oral words or all the cir
cumstances in the case. My advice, therefore, is that you charge
the man with larceny; and it may be well to charge him in a
separate count with the offense of obtaining money under false
pretenses, and if the evidence should be such that he would be
guilty of such offense, instead of larceny, you could then elect
at the end of the introduction of the evidence to hold him for

obtaining money under false pretenses, instead of larceny.
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Mothers' Pensions—Relief under sec. 573/* can be granted by
a judge to residents of his county only while such residents.
The tot^n wherein beneficiary resides is chargeable.

July 2, 1918.

Orrin H. Larrabee,

District Attorney,

Chippewa Falls, Wisconsin.

Under date of July 1, 1918, you submit the following:

"1. A., residing with his wife and two children in P. countj'',
in the latter part of May, 1917, removed to C. oounty, where
he purchased a small tract of lapd and established a residence.
Early in May, 1918, A. died leaving his family destitute and
they applied to the commissioners of the poor for relief, which
was granted, and due notice was given as provided by statute
to the county clerk of P. county. After the expiration of one
year from tlie date of their removal to C. county the widow of
the deceased applied for a mother's pension. Public aid having
been furnished to the family within one year after their re
moval from P. county and before they had acquired a legal set
tlement in C. county, may aid be lawfully granted under sec.
573/? And if granted, may C. county make and enforce a
claim therefor against P. county?
"2. A Avidow residing iii the town of S. applied for and was

granted aid under the Mothers' Pension Law, and several
months later removed with her children to the town of B. in the
same county. Subscc. 8, sec. 573/ provides, among other things,
that the county board at its annual meeting shall determine the
amount to be raised and paid by each town, village and city to
reimburse the county for the money so advanced. The order
granting aid shows they are residents in the town of S. and
there is no record of their removal therefrom. May any part of
the amount paid to her be lawfully charged to the town of B?"

You have stated that the widow resides in C. county, and has
resided there for more than six months. That fact is decisive

of the question as to which county may grant her a pension.
The place of her legal settlement has no- significance in this
connection, The fact that she has received aid under the poor
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laws is no legal obstacle to her receiving a pension. Only the
present receipt of such aid is a bar.

"Such aid shall be the only form of public assistance granted
to the family" (sec. 573/) means simultaneous aid.

It has no reference to past or future grants of poor relief.
Clearly the judge of C. county has jurisdiction to grant aid to
this widow under said section.

There is no provision in the statutes for one county to make
claim against another county for reimbursement of moneys ex
pended for mothers' pensions. A county is authorized to pay
pensions only to residents thereof. In every instance the claim
for reimbursement is against a subdivision or subdivisions of the
county making expenditures, never against another county or a
subdivision of another county.

The pension paid the widow mentioned in paragraph 2 of. your
letter while she was a resident of the town of B. should be

charged to that town. Subsec. 8, sec. 573/.
The question submitted has heretofore been passed upon by

this department and discussed at considerable length. Vol. V,
Op. Atty. Gen., pp. 124, 465; Vol. VI, Op. Atty. Gen., pp. 115,
743, 767.

Intoxicating Liquors—Baker Laiu—The favorable action of
the council on an application for a saloon license will not pre

serve the rights of the location under the Baker Law when the
license is not granted or paid for.

July 2, 1918.

Ralph E. Smith,

District Attorney,

Merrill, Wisconsin.

In your favor of June 28 you state that several saloon keepr
crs of the city of Merrill have put up to you the question:

"Will the failure to take out a license for a saloon at a place
that has been used for that purpose for the past fifteen to twenty
years, after haying made application and the council having
granted the application, result in the discontinuance of the busi
ness to such an extent that the- owner of the property or his
lessee will be denied the right to apply for license for 1919 and
1920, it being understood that the number of saloons in the city
pf Merrill is now above the number allowed in the Baker Law?"



Opinions of the Attorney-G^enebal 3'?'?

As I understand it, the question really is whether the rights
of the locations will be preserved by merely applying for a li
cense and having the application allowed, but not having the
same granted or taken out or paid for by the saloons. In an
swer to this question I would say I am satisfied that the rights
to the location under the Baker Law will not be preserved, un
less the license is granted and paid for. Sec. 1565d.

Indigent, Insane, etc.—The question of Ceeble-mindedness
must be determined by a jury when afflicted person or his
friends or relatives call for jury trial.

July 3, 1918.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your conununieation of June 29 you state that in January,
1915, upon the proper application made for that purpose, under
sec. 573Z and sec. 585a, Stats., one, Lillian SpieleS, was commit
ted to the home for the feeble-minded at Chippewa Falls; that
she was at that time seventeen years of age but no guardian ad
litem was appointed for her, and that she was not represented
by an attorney; that she did not call for a jury trial, as pro
vided by sec. 5856, and in due time was adjudged to be feeble
minded and committed to Chippewa Falls. ,
You direct my attention to the provision of see. 573? which

provides that substantially the same procedure shall be had in
eases of this kind as in cases where an examination into a man's

sanity is had, and in this way provides that a jury trial may be
had before or after commitment. You state that her friends
have now filed with the county court of Winnebago county,
which had jurisdiction of the matter, a demand for a trial by
jury, to determine whether the young woman was-or was not
feeble-minded. You state that' it would seem to you that, in
spite of the fact that the statute says that a jury trial may be
called for liefore or after commitment, the interested parties
have long since waived and lost the right to have a jury trial;
that three and a half years have elapsed since the matter was
before the court; and that iipon the advice of the county judge
you submit this matter to this department for a ruling.
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Sec. 585& provides:

"If a jury trial be demanded by the person alleged to be in
sane or by any relative or friend acting in his behalf, before or
after commitment, the judge shall direct that a jury be sum
moned to hear and determine the question whether such person
is insane, e ® e." .

Sec. 587 provides:

<<0 0 0 Any person who has heretofore been, or may here
after be adjudged insane by any court, tribunal, or officer hav
ing lawful authority so to adjudge, or any person restrained of
his liberty because of his alleged insanity, may on his own veri
fied petition or that of his guardian, or some relative or friend,
have a retrial or re-examination of the question whether such
person is sane or insane before the judge of the circuit court or
county court or any other court of record of the county in which
such person resides or in which he was so adjudged to be in
sane. * *

Under these provisions, I am clearly of the opinion that the
application made for a jury trial and for an adjudication of the
question of the feeble-mindedness of the party in question is
proper and is authorized. The question before the court is not
whether the party was feeble-minded at the time when she was
committed, but whether she is so at the present time. This
matter has not been outlawed and is expressly authorized by the
statute.

Fish and Game—Confiscation—boat used without knowl
edge of owner, for illegal fishing, may be confiscated.

July 3, 1918.

A. M. Andrews,
District Attorney,

^  Shawano, Wisconsin.
In your communication of June-27 you state that one. A., was

caught by a game warden spearing fish at night with a light, on
Shawano Lake; that the game warden confiscated his spear,
jack and boat and caused his arrest; that he pleaded guilty and
paid a fine; that the boat which was used belonged to B., and B.
did not know that A. was using his boat and was absolutely ig
norant of the fact that A. was using his boat for an unlawful
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purpose or any other purpose; that A. took the boat without

the consent of B.; that there is no question about the ownership
of the boat being in B., and that there is no question about his
knowing nothing about the fact that A. was using the boat;
that B. has instituted a replevin action to recover the possession
of the boat against the game warden, and that as district at
torney, you are representing the game warden. You request
my opinion as to whether or not the game warden is entitled xo
the possession of the boat in question, as against B.
The same proposition was submitted to my predecessor and

an official opinion rendered, which you will find in Vol. Ill,
Op. Atty. Gen., p. 410. It was there held that a boat used in
violation of the Fish and Game Law may be destroyed as a
nuisance, although the owner was ignorant of the fact that a
person was so using his boat.

It is true that the law has been amended and changed since
that time but not materially as to the point in question. At
that time it was expressly provided that any boat when used in
violation of any of the provisions of the act in question was a
public nuisance and may be seized and disposed of as provided
by law. In the revision of the game laws this specific provision
was not inserted but the general language used in subd. (7),
sec. 29.05 is intended to be broad enough to include any ap
paratus, appliance or device declared by statute to be a public
nuisance.

A boat is an appliance, within contemplation of this statute,
and it Avas intended to include it. That being true, the opinion
rendered by my predecessor is applicable to the question sub
mitted bj'^ you and is decisive of the question, unless a different
ruling is made.

I see no reason for changing the ruling at this time, and as

the legislature has been in session since that ruling was made
and enforced by the administrative officers whose duty it ]s
to enforce this law, and no change has been made therein, I
take it that the ruling is satisfactory, and for that reason I

believe it should be adhei-ed to until changed by the legislature
or until another ruling is made by our supreme court. Your

question, therefore, is answered to the effect that the game
warden'is entitled to the possession of the boat, as against B.
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Elections—Corrupt, Practices Act—The Corrupt Practices
Act does not contemplate or permit appointment of same per
son or persons to act as personal campaign committee of two
or more candidates where it is contemplated that they shall
make expenditures for the joint benefit of such candidates from
a common fund to Avhich the latter have contributed.

July 6, 1918.

Honorable Merlin Hull,
Secretary of State.

You have -submitted to me a letter from Mr. F. E. Davidson,

dated June 21, 1918, relative to the appointment, by several
persons who intend to become candidates for state offices at the
September primary, of a personal campaign committee, to act
for them jointly. You ask whether the plan outlined in this
letter complies with statutory requirements.
The plan, in brief, is that certain candidates for the offices

of governor, lieutenant governor* secretary of state, state treas
urer and attorney general, respectively, join in the appointment
of a single campaign committee to act as the personal campaign
committee of all five candidates. There are annexed to the

letter forms to be used in connection with newspaper adver

tising and with literature to be distributed, designed to comply
with the requirements of sees. 12.14 and 12.16, Stats. An ex
amination of these forms of certificate make it clear that the

proposed plan contemplates that all newspaper advertising and
publicity Avork shall be joint. The use of the same personal
campaign committee by the several candidates indicates that the

entire primary campaign is to be thus jointly conducted by
them, by and through this single committee, Avhich will make

the necessary disbursements from'a fund to which each of the
candidates thus represented contributes. Your inquiry, there

fore, requires me to determine the validity of such a plan of
campaign.

It will be noted on even a casual reading of the Corrupt
Practices Act (.sees. 12.01 to 12.29, Stats.) that it creates and

impo.ses upon each candidate a liability for acts done for polit
ical purposes by him or on his behalf, which is distinctly in-

^ dividual in character. The prohibitoiy provisions of the act
and its regulative requirements are in every case personal and
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individual in character and phraseology. They are never gen
eral.

Tills is particularly true with reference to the personal cam
paign committee authorized by the act. Thus it is denominated
by sec. 12.04 '■'a single personal campaign committee." It i.^
thereafter repeatedly referred to with reference to the candi
date as "Ms personal campaign committee." The act specific
ally centralizes upon each candidate responsibility for all acts
done and expenditures made in his behalf by such committee.
Thus, sec. 12.04, after providing for the appointment of the
committee and the certification in writing to the proper officer
by the candidate of the authority of this committee to represent
him, provides as follows:

®  ̂ gjyU actions and proceedings hrougJit under
this chapter, the acts of every member of siich personal cam
paign committee shall he presumed to he with the knowledge
and approval of the candidate, until it has been clearly proved
that the candidate did not have knowledge of and approve the
same, and that, in the exercise of reasonable care and diligence,
he could not have had knowledge of and an opportunity to dis
approve the same."

The act further makes elaborate provision for the institution
of proceedings to establish violations by a candidate or his
committee of its prohibitions; and in that connection, sec. 12.28,
subd. (2), provides that, if any member of a personal campaign
committee shall be adjudged guilty of violating any provision
of the act,

'■'the court entering such judgment shall immediately thereafter
enter a supplemental judgment declaring a forfeiture of the
candidate's right to the office."

Thus even this general consideration of the plan and purpose
of the act, with reference to the centralization of responsibility
upon the candidate, suggests the impropriety of a plan whereby
a single committee is to represent five candidates as the "single
personal campaign committee" of each. It is clearly out of
harmony with this essential idea of individual responsibility.
Furthermore, it suggests immediately the impossibility of com
pliance with the specific requirements of the act relative to the
personal campaign committee, which requirements are plainly
framed upon the basis of responsibility to a single principal.
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This becomes apparent when we consider the restrictions of
the act relative to limitation of expenditures (sees. 12.07, 12.09,
12.20, 12.21). The general plan of the act in this regard is to
set a limit on the amount of the expenditures of the candi
dates for the several offices, to prescribe specifically the char
acter of expenditures which are permissible, and to provide a
system of reporting in detail all expenditures made. The lim
itation on the candidate for governor, to wit, $5,000, differs
from that affecting the other state officers, which is $2,000. The
personal campaign committee is required to report in detail
every disbursement exceeding $5 made by it in behalf of the
candidate which such committee represents, and to report in
like manner every obligation incurred to make any such dis
bursement. A careful consideration of these provisions of tha

statutes relative to expenditures and the reporting of the same
leads irresistibly to the conclusion that the proposed plan of
procedure above outlined would render compliance with these
requirements of the act impossible.
The act manifestly contemplates that the expenditures of the

personal campaign committee 'shall be so made that an accurate
account of them can be kept and rendered and that it can be
readily determined whether the limitations imposed by the act
as to the character and amount of the expenditures have been
exceeded, or any other requirement of the act in that regard vio
lated by the candidate or his committee. This presupposes the
preparation and rendition of an account covering expenditures
which is applicable solely to the candidate in question. It can
not be complied with by the rendition of a list of items in which
the candidate is interested jointly with others. Nor can it be
complied with by any necessarily arbitrary action whereby a
joint personal campaign committee may attempt to determine
and segregate the proportion of an expenditure for joint ad
vantage, representing the interest of a particular candidate
therein, and report the same as an expenditure on behalf of
such candidate.

The situation which would be created by these joint expendi

tures suggests another objection to the proposed plan. The
making of expenditures by a joint personal campaign eomv
mittee which shall be for the common advantage of several

candidates necessarily presupposes that they be made out of a
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fund to which contributions have been made by or on behalf

of the candidates jointly. When such an expenditure-is made

out of a fund thus created it would in effect constitute an ex

penditure by one candidate in behalf of another candidate. In

an opinion rendered on March 16, 1916, to Honorable John S.

Donald, secretary of state. Justice Owen, then attorney general,
held that the Corrupt Practices Act did not permit of a con
tribution by one candidate to the campaign expense of another

candidate. Vol. V, Op. Atty. Gen., pp. 230, 232, et seq.
With this conclusion, I am in accord.

Other criticisms of this plan suggest themselves, but the
foregoing is sufficient to support the conclusion to which I
have arrived, viz., that this plan is out of harmony with the
letter and spirit of the Corrupt Practices Act, and would in

volve a violation of its provisions.

Building mid Loan Associations—Corporations—MemhersMp
—^A corporation may not become a member of a building and
loan association even though the consent of % of the stock hold
ers of both corporations is given.

July 8, 1918.

Honorable A. E. Kuolt, ^
Commissioner of Banking.

The inquiries, as contained in your letter of June 29, read
as follows:

"The law regulating building and loan associations requires
that borrowers shall be members of the association; that they
pledge stock in the " association as collateral security to loans
they may obtain.
"Is it legally permissible for corporations to obtain loans

from building and loan associations if the provisions of the
general law requiring the consent of three-fourths of the stock
holders of both corporations for the acquiring of stock of one
corporation by the other has been obtained ?
"Can loans be legally made by a building and loan associa

tion to a corporation without such procedure?"

The section, or rather, part of section, of the statutes of 1917
which defines membership in a loan and building Rsgociation i

2014—8, of which I quote the following;
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"Any person of full age and sound mind may become a mem
ber of. any such association in such manner as may be pre
scribed in the by-laws; but"no person shall in any one associa
tion, in his own name or in the name of another, become the
owner of shares of instalment stock exceeding in par value the
sum of ten thousand dollars; nor of paid-up stock exceeding in
par value the sum of ten thousand dollars; ^ ® Shares
may be issued to minors above the age of fourteen years, who
shall then be subject to the same duties and liabilities as^ adult
members, and such shares, in the discretion of the directors,
may be withdrawn by such minor, his parents or guardian, and
in either case the payment made on such withdrawal shall be
valid, as well as in relation to payments on shares forfeited,
retired or matured. Minors mider fourteen may hold by trustee
or guardian."

There is nothing in this section from which it may be in
ferred that a corporation may be a member of a loan and build

ing association. In absence of any other statute, the inference
is irresistible tliat no corporation may become such a member.

A member of such an association. must be a person of full age
and souiid mind. Corporations are not spoken of as having

such qualities or characteristics. • The section also describes the
conditions under which minors above and minors under the age
of fourteen may become members. There is nothing in the stat

utes of our state by which a corporation is given authority to

become a shareholder in a loan and building association.
In 9 C. J. 932, membership of corporations in such associa

tions is discussed. The rule is laid down as follows:

('0 0 0 ^1^^ absence of an enabling statute a corpora

tion cannot be a member of a building and loan association,
nor can a joint-stock association. Neither can one building and
loan association become a member of another building and loan
association.''

The following cases are cited in support of the text: Dilzer
V. Beethoven Bldg. Assn., 103 Pa. 86; Kadish v. Garden City
Equitable L. etc., 151 111. 531; North Am. Bldg. Assn. v. But
ton, 35 Pa. 463, 78 Am. D. 349; Mechanics, etc. Mutual Savings
Bank Assn. v. Meriden Agency Co., 24 Conn. 159.

I quote the following from Endlich on Building Associations
(■2d ed.) sec. 323: ■ -

"It certainly does not appear to be consistent with the pur
poses of the building association's being, nor in any wise re-
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lated to the policy which justifies the creation of these institu
tions with the extraordinary powers they possess, to have its
membership in part composed of corporations, and there can be
little doubt that the statutes never contemplated such a de
parture."

Sec. 2011 reads, in part, as follows :

'' Such local associations shall have power:
"(1) To issue stock to members; to assess and collect from

members fees, dues, fines, interest, premiums and other charges,
and the same shall not be held to be.usurious; to permit or force
members to withdraw all or part of their stock; to make loans to
membei-s; all upon such terms and conditions as may be pro
vided in the by-lf\ws."

The foregoing paragraph gives building and loan associations
the power to issue stock to members and to make loans to mem

bers. The word "member" or "members," as used in this
chapter, should be given a uniform meaning. If a corporation
is not authorized to become a member then a building and loan
association has no authority to issue stock to such a corporation.
Neither has it authority to make loans to such corporation.
Basing my opinion upon the language of our statutes relating

to loan and building associations, and upon the authorities
above cited, it is my opinion that it is not legally p.ermissible
for corporations to obtain loans from building and loan associa
tions, even though the consent of three-fourths of the stock

holders of both corporations for the acquiring of the stock of
the building and loan association has been obtained.

Bridges and Highivays—Proceedings laying out highway in
town of Menon, Burnett county, examined and held invalid.

July 8, 1918.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

Under date of June 28, 1918, you ask for my opinion relative
to the validity of certain highway proceedings, and on July 3,
1918, you transmitted the original papers in the highway pro
ceedings, viz., the application of eight freeholders to lay out

25—A. G,
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higliway, the affidavit of service of notice of the time and place
for liearing the application, the order laying out the highway,

release of damages from two land owners, and survey of line of
highway.

It appears from your letters that the way has been cleared,

but has never been open to public travel; that a man who has

acquired title to some of the lands over which this highway
passes since the order laying out the highway was made has

obstructed the highway with stumps and logs on both east and

west lines of his ^arin and threatens to kill any one who at

tempts to open this highway, and that the public authorities

have been dissuaded by said threats from proceeding; that a
comphiint fo]' a criminal warrant has been made against this

land owner.

Before issuing the warrant you desire an opinion as to
whether this is a legally laid out highway, and if it is, what is
the center line thereof.

IMiis highway is in section thirty-four, town of Menon, Burnett
county, and extends from the west-quarter post of said section

east and along the quarter section line to Clam Lake, a distance

I judge from the map to be about two hundred rods. That

quarter section line forms the south boundary of the northwest

quarter and lot three of said section, and forms the north bound

ary of the southwest quarter and lot four of said section.

The proof of service does not show that notice of the hearing
was given to the owner of the east half of the southwest quarter

and said lot four. Possibly those land^ were not occupied and
the statute (sec. 1267) i-cquires notice only in ease that lands

are occupied. Again, it is possible that the owner or owners of

the last described lands were signers of the application for the

highway, and therefore would not be entitled to notice of hear

ing. It is impossible to say from the data before me whether

there is here a fatal defect or not, especially in view of the fact

that the order laying out the highway recites that the super

visors were ''satisfied by due proof that the notice aforesaid
had been duly given." This recital is made presumptive evi
dence of the facts by see. 1298.

The order describes the highway as follows;

"Beginning at the southwest corner of the northwest quarter
of section 34 ^ ^ thence running due east on the quarter
line or as near as practicahle, to Clam Lake,"
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This is a void description. It was for the supervisors to de
termine the line of the highway and to decide where it was
practicable to loeate tln^ road. No one can say with certainty
where the highway is. When the supervisors lay out a high
way they shall make an order therefor, "incorporating therein
a description of the highway so laid out." Sec. 1269, Stats.
This requirement of the statute is not complied with by this
order. The highway remains a "float." It leaves the exact
location of the highway to the surveyor or to the highway su
perintendent, or to any one, whereas the law vests that aet ab
solutely in the supervisors.
In Duthie v. Wasliburn, 87 Wis. 231, 235, the supreme court

said that it was error for the trial court, after reading to the
jury certain requested instruetions, to say to them "You may
use them as far as the same are practicable." In Guinard v.
Knapp-Stout & Co., 90 Wis. 123, 128, the supreme court held
that it was error for the trial court to tell the jury that certain
requested instructions could be used by the jury as far as the
in.structions were "applicable." The court said that such an
instruction "comes very near being an abdication of the func
tions of the court," and that remark applies to the action of
the supervisors in-this case. The order, in my opinion, is void
upon its face for want of definiteness as to the highway intended
to be laid out.

Another fatal defect in this highway proceeding is the failure
of the supervisors to file an award of damages to the owner.-:
of those lands for which no release was obtained. The release
from Spangberg covers lot three and'the southeast quarter of the
northwest quarter of said section. The release from Demarest
covers the southeasi quarter of the northwest quarter and the
northwest quarter of the southwest quarter. You will notice
the. same forty acres are found in both releases. It is probable
that "southeast" in the last mentioned release was intended
for "southwest," for it is stated in the affidavit of service of
notice that Demarest owns the west quarter of the section.
Assuming that to be a fact, there remains unaccounted for lot
four and the northeast quarter of the southwest quarter of the
section. No release was made therefor and no damages were
awarded to the owners thereof. In ease of any owner failing
to release the damages sustained or failing to agree with the
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supervisors as to such damages prior to making the order laying
out the highway, the supervisors shall

"at the time of making such order assess the damages which
such owner will sustain." Sec. 1270, Stats.

This award of damages must be filed with the town clerk within
ten days after the decision laying out the highway, together
with the order,

"and in case such supervisors shall fail to file such order and
award within the ten days aforesaid, they shall be deemed to
have decided against such application." Sec. 1269, Stats.

The legal result, therefore, of the failure to file the award of
damages is a denial of the application to lay out the highway.
Schillock V. Jones, 147 Wis. 119, 123; State ex rel. Hewitt v.
Graves, 120 Wis. 607.
It seems that the supervisors recognized their want of juris

diction to lay a highway over any part of lot four or the
northeast quarter of the southwest quarter, for you say that
after the highway order had been made there was an oral agree
ment or understanding that there should be a jog or offset of
two rods to the north at a point eighty rods east of the place
of beginning. This agreement, of course, is a nullity. A writ
ten order of the supervisors certainly cannot be modified or
changed by any oral understanding or agreement.
I am quite certain that the defects in these highway pro

ceedings are fatal; that they are such as can be taken advantage
of by any person in a criminal proceeding.
I express no opinion as to whether the person who obstructs

this way might be estopped in a civil proceeding from question
ing the validity of the highway proceeding.-

It seems to me entirely unadvisable to undertake the prosecu
tion based upon this record and equally unadvisable to involve
the town officers and property owners in litigation where there
is so much uncertainty as to outcome. If it is believed that a
highway should exist at the place in question, the cheapest,
quickest and most satisfactory way would be to have a new
application filed with the supervisors to lay out such highway,
and then see to it that the subsequent steps were taken in con
formity to the statutes. The proceeding is statutory, and rather
strict compliance therewith has been held to be necessRiy to the
validity of the proceeding.
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Insurance—Articles authorizing an insurance company to

write fire insurance do not, under sec. 1897, authorize the writ
ing of tempest and cyclone insurance.

July 9, 1918.

Honorable F. W. Kubasta,

Deputy Insurance Commissioner.
In your letter of June 29 you submit the original articles of

organization and amendments thereto of the Milwaukee Mutual
Fire Insurance Company of Milwaukee and you state that the
question arises as to whether or not under sec. 1897, Stats., this
company can legally accept risks of insurance against loss or
damage by reason of tempest, eyclone, tornado or windstorm.
You ask:

"In other words, does the introduction to subsection I'of sec
tion 1897 define what may be accepted or included under fire
insurance, or is subsection 1 modified by the language of sec
tion 1897 which provides that insurance companies may be
formed for the following purposes: (The mention of several
subjects or risks of insurance in any subsection indicates that
any one or more or all may be included) ?
"In other words, is a company which provides in its articles

of organization for the acceptance of risks of insurance by rea
son of loss or damage by fire permitted to issue policies covering
loss or damage by reason of cyelonc, etc., even though there is
no specific mention or reference to the terms tempest or wind
storm and cyclone in such articles?"

Ch. 89, Wis. Stats., relates to insurance corporations. Sec.
1897 specifies the purposes for which insurance corporations
may be formed. It provides:

"An insurance corporation may be formed for the follow
ing purposes: (The mention of several subjects or risks of in
surance in any subsection indicates that any one or more or all
may be included)."

Then follows a list of fifteen subheadings, each a general elass
of insuranee containing thereunder subdivisions and branches
Avhich may be included. The purpose of the classification seems
to be founded upon the different elasses of risks: as, for in
stance, subd. (1) carries the general class of fire insurance and
permits companies to organize,' also to insure against loss by
lightning, hail, tempest or explosion; subd. (2) covers marine
insurance and permits companies in the marine insurance busi-
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ness to organize also for insurance against risks of iiiland trans
portation, navigation and other perils usually insured against
by marine insurance companies; subd. (3) permits companies to
organize for insuring lives, and also permits the companies to
insure the health of persons.

It will be noted, further, in sec. 1897a, relating to stock or
mutual plan companies, subsec. 2 is as follows:

"No comi)any shall be formed for the purpose of engaging in
any other kind of insurance than that specified in some one of
the subsections of section 1897, or more kinds of insurance than
are specified in a single subsection, except that a company may
be formed: ®

Then follow the combinations of classes of risks that may be
included in the formation of single companies. A careful ex
amination of the combinations permitted shoAvs that risks somo-
Avhat allied in their nature are pei-mitted in combination.
I find in the articles of organization signed by the incorpora-

tors the following statement:

"We, the undersigned, * ^ ® do associate for the pur
pose of forming a mutual fire insurance corporation.
The name of such corporation shall be 'Tiie Mihvaukec Mutual
Fire'Insurance Company of the City of Milwaukee.'
"Article 7: 'The Wisconsin Standard Fire Insurance Policj'"

is adopted for exclusive use by this corporation, ® ^ ^ "

This provision would indicate that the standard fire policy was
to be used in all risks, which substantially precludes the idea of
writing cyclone, tempest or hail insurance. I am unable to
find any mention in the articles of incorporation of any inten
tion on the part of the incorporators to do other than a strictly
fire irisuran6e business.

The authorization cannot be broader than the purposes set
out in the articles of incorporation. From a careful reading
of the whole statute governing the organization of insurance
corporations it is quite apparent that it was the intent of the
legislature to permit companies to organize for the purpose of
Avriting different classes of risks, and it seems to have been the
intent to set out in the different subdivisions in sec. 1897 what
risks might be grouped and covered by a single organization.
If the claim now made by the applicant company be granted,
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then any company organized to do a fire insurance business'
could engage in the business of hail insurance without any men
tion whatever of that purpose in the articles of incorporation.
It is quite apparent that from the wide range of difference in
the nature of hail risks and fire ri.sks the legislature could not
have intended to permit a company to do a hail insurance busi
ness when the articles of incorporation stated thai it was or
ganized for the purpose of doing a fire insurance business. If
it was the intention of the legislature to permit any company
organized to do a fire insurance business to write hail, tempest
or explosion insurance, that purpose would no doubt have
been indicated by some appropriate language in see. 1897.
We find, however, the following words:

"An insurance corporation may he formed for the followiny
purposes: (The mention of several suhjecls or idsks of insur
ance in any subsection indicates that any one or more or all may
he included)."

A fair construction of these words is that an insurance cor
poration may be formed for any one or all of the purposes in
cluded in any group or subdivision. This is quite differcut
from saying that a company organized' under any one of the
fifteen subheadings might accept any class of risk named in that
group or subheading, i am of the opinion that an insurantie
company must state in its articles of incorporation the class of
insurance risks that it ejfpects to carry, at least in so far as those
classes arc recognized in the statute. Tempest insurance is a
recognized class of risk found in the statute and cannot* be said
to be fairly included within the words "fire insurance."
You are therefore advised that under the articles submitted

the Milwaukee Mutual Fire Insurance Company cannot legally
issue policies insuring against loss or damage "by reason of
tempest, cyclone, tornado and windstorm."
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Agriculture—Police Regulations—Animals Running at Large
—A bull over 6 months old inclosed in a fenced pasture is not
running at large.

July 10, 1918.

W. G. Haddow,

District Attorney,
Ellsworth, Wisconsin.

In your favor of July 2 you inquire whether a bull over six
months old, under see. 1482 is required to be kept in a box stall
or tied up so as to be closely confined, or whether he Avould be
considered running at large if he was within an ordinary in
closed pasture.
The statute prohibits such an animal to "run at large." The

next section of the statute, 1483, provides for the taking up of
such an animal "running at large." Undoubtedly the terms
"running at large" and "run at large" refer to the same con
dition. . It is impossible to conceive that the legislature intended
to permit a bull that was in a pasture to be taken up by any
one finding it there, give the notice and charge the owner for its
keep, and the forfeiture prescribed in sec. 1483. I am therefore

of the opinion that such an animal inclospd in a pasture or con
fined in any ordinary way is not running at large within the
terms of these two sections of the statutes.

Bridges and Highways—The county state road and bridge
committee can incur no county liability for maintenance of high
ways in excess of funds made available by law or by county
board.

Maintenance of trunk line highways within cities, when im
proved under State Aid Law, is upon cities; of other trunk
line highways, upon counties.

July 10, 1918.
E. S. Jedney,

District Attomey,
Black River Falls, Wisconsin.

I have yours of July 5, 1918, asking me to advise you as to
the law applicable to the matter of repairing the damage done
to the streets in the city of Blac"k River Falls by a freshet which
occurred May 24, 1918.
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It is plain that a considerable expenditure of money will be
necessary to accomplish that objeet, and you wish to know if
the county state road and bridge committee has authority, in
the absence of funds on hand, to have the reconstruction work
done and thereby create an obligation against the county, or
whether the county board must make provision for the funds.
It is my opinion that the committee has not the power of tax

ation, either directly or indirectly. It is authorized

"(d) To direct the expenditure of maintenance funds pro
vided from automobile license fees or by direct tax by the county
board." Subd. (3), subsec. 8, sec. 1317m—5.

As to new construction work to which county aid is contrib
uted, the county board determines where the money shall be ex-,
pended. The committee can expend upon its own authority
the funds on hand and derived from automobile license fees. I

understand, however, that no such funds are now in the county
treasury, and that the amount which will come to the county
during this year will not be sufficient to pay for the general
maintenance work and also repair the damage to these streets,
especially if the plan of improved reconstruction is adopted.
To accomplish that it seems to me necessary from the facts

before me that there should be a meeting of the county board.
That would be desirable, even if it were not legally necessary.
You are confronted less by a legal proposition than by a prac
tical matter of road engineering and of financing the same.
I am informed by the state highway commission that plans

for a bridge and for a reconstruction of these streets are nearly
completed. Those plans should be before the county board
when it meets, and there shouTd be called in conference some
representative of the highway commission and also of the city
for the purpose of harmonizing the various interests and agree
ing upon a plan and providing the funds necessary to its execu
tion.

You state that it is your understanding that it is

"the duty of the county to repair and maintain the portion of
street so damaged and destroyed."

With that I concur, except as to that portion of the street which
was built "under the provisions of sections J317wi—1 to

1317W—15,"
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The sections last inentioiied constitute what is known as the

''State Aid Highway Act." The highways.of that system and
prior to their improvement constitute "the county systems of
prospective state highways." T317?n—3, subsec. 1, subd. (a).
After they liave been improved pursuant to those sections or
adopted by the county board, they ar^ known as state highways.
Sec. 1317)n—7, subsec. 8.

Sees. 1312 to 1317, inclusive, which provide for the "state
trunk highway sy.stein," were enacted to make effective the ap
propriations made by the United States for highway construc
tion, and the roads contemplated by that act and which are to
bo improved with that aid are the trunk line system of highways.
In the construction of these two acts Ave are to keep in mind
the distinction between "state aid roads" and "trunk line high
ways." We ai-e also to bear in mind that practically all of the
highways of the trunk line system are state aid highways and
that so far as the two systems of highway coincide any portion
thereof may lie. improved under cither act. It seems from the
.statutes about to be ciuoted that the source of the aid or funds
with Avhich the roads arc improved has a bearing upon where
the liability for maintenance shall rest as to highways within
corporate limits.

Subds. (a), (b), (c), subsec. 1, sec. 1317 contain a general
provision effective May 1, 1918, for the maintenance of high
ways of the trunk system at county expense.
Then follows the specific provision upon that subject.

"(d) 3^10 couii(,.y shall maintain the streets and roads in in-
eoi'iiorated cities and villages which have been improved under
the provisions of sections 1312 to 1317, inclusive, of the stat
utes." Sec. 1317.

The language just quoted indicates that the legislature did
not undei'stand that the general provisions before mentioned
were absolutely sweeping and without exception. This specific
])revision suggests that there is some exception against general
liability foi- maintenance of the trunk system. Sec. 1317 was
enacted by ch. 175, Laws 1917, approved May 8, 1917.
In the Slate Aid Highway Act there is a provision—in fact

two provisions—as explicit for the maintenance at city expense
of state highwa.vs as the above quoted provision is as to the
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maintenance by the county of highways built in cities under the
trunk line system.

I refer to subd. (g), subsec. 1 and subsec. If, sec. 1317«i—5.
Said subd. (g) is part of ch. 556, Laws 1917, approved June 29,
1917, and said subsec. 1/ was enacted by ch. 643, approved July
12,1917. You will notice that these two provisions were enacted
subsequent to the passage of the Federal Aid or Trunk Line
Sj'^stem Statute, 39 U. S. Stats, at Large 355.

"1/. Streets and roads, heretofore or hereafter built in any
city under the provisions of sections 1317ni—1 to 1317m—15,
inclusive, shall be maintained by and entirely at the expense of
the city in which they may lie."

I am informed by the highway commission that at one point
of damage the street is of cement concrete construction and was
built under the State Aid Highway Act. Those facts bring

that part of the street squarely within the provisions of said sub-
see. If. The restoration or repair of that portion of the dam
aged street in my opinion is the duty of the city of Black River
Falls.

These various and seemingly conflicting provisions of statute

are harmonized and all of them given some force and effect by
the interpretation which I have given. Speaking of a street
which is at once part of the state aid system and also of the
trunk line system, any portion thereof which has been improved
"under the provisions of sections 1317»n—^1 to 1317»)i—15" is
to be maintained entirely at the expense of the city. The re
maining portions thereof are to bo niaintained. at the expense
of the county. Until the portion maintained by the county has
been improved under the Trunk Line Act, the county is merely
obliged to maintain it in a reasonably good condition, reference
being made to the condition it was in when the system was
adopted. This limits the county's absolute obligation or lia
bility, but does not liipit its power. It may, if it deems proper,
extensively reconstruct the unimproved portion. Subd. (c),
subsec. l,*sec. 1317, Stats.

It follows, therefore, that it is within the discretion of the

county board to determine how extensive the repair or recon
struction work shall be beyond restoring the unimproved por

tion of this trunk line system which was destroyed or damaged

by this flood,
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Education—Normal Schools—Eesolution establishing a nor

mal school at Rhinolander is no longer binding upon the regents,

as the condition of delivering a deed of the proposed site was
not complied with.

July 10, 1918.

Honorable William Kittle, Secretary,

Board of Regents of Normal Schools.

In your communication of June 28 you state that on October
7, 1916, the board of regents of normal schools adopted a reso
lution as follows:

s

"Eesolved, That pursuant to Chapter 507 of laws of 1913
a normal school is hereby located at Ehinelander on the site
offered by the city authorities, a deed of said site to be delivered
to this Board on or before January first, 1917."

You state that up to this date, June 28, 1918, no deed or ab

stract of any site in the city of Ehinelander has ever been de
livered to the board of regents of normal schools, and that the

board requests my opinion as to the status of a normal school

site in the city pf Ehinelander, under the resolution as adopted.
As I read said resolution, I take it that the location of the

site is conditioned upon the delivery of the deed on or before
January 1, 1917. As this has not been done, the location of

said normal school at Ehinelander is not binding upon the board.
Ch. 507 provides:

'' The board of regents of normal schools is hereby directed to
select a suitable site for a state normal school in the northeastern
part of the state, said suitable site to be selected by the board
from those offered therefor and under the most favorable condi

tions to the state. After such selection the first new normal
school hereafter located and constructed in the state shall be
located and constructed in the northeastern part thereof and
upon the site selected under the provisions of this act.''

Under this resolution and the statute I believe that the noi'inal

school regents will have a right to declare said resolution as not
binding, for the reason that the conditions therein contained

were not complied with, and to select another location if moj-e

favorable conditions are offered for a site to the .state.
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Bridges and Highways—The apportiomnent of the cost of
bridges built under sec. 1319, upon town line highways, con
sidered.

July 11, 1918.

AVisconsin Highway Commission.

In your letter of June 19, 1918, you say:

•  "Sec. 1319 of the statutes, providing for the construction of
bridges with county aid, is not definite with regard to the ap
portionment of costs where more than one municipality is con
cerned in the construction.
"There are frequent instances where a bridge is built on a

town line spanning a stream which flows from one town into the
other. It is customary in such cases for the county to pay one-
half the cost of this bridge (where the cost is over $400) and
for the towns to share the other one-half equally. It is also
quite common for a bridge to be built spanning a stream which
is a town boundary, in which case the customary apportion
ment of costs is as stated previously.
"There are a number of other variations, one of which is

where three towns are concerned, in which case the bridge might
be built on a range line which formed the boundary between
two towns on one side of the stream, but which was not a town
ship boundary on the other side. In this case the bridge would
lie one-fourth in two of the towns and one-half in the other.
The most extreme case which we have ever encountered was a
bridge which lies in four different towns located in three dif
ferent counties.

"We have been unable to find any clear statement in the
statutes with regard to the distribution of these costs, and
therefore ask you to lay down some general rule.''

Your system or plan of apportionment of the cost of con
struction of bridges is in accordance with the spirit of our stat
utes, b\en if not according to the letter of any discovered stat
utory provision.

Sec. 1338, Stats., provides among other things, for the build
ing and repair under county authority, but at the town's ex
pense, of bridges situate on town and county boundaries, in
case the town or towns concerned neglect or refuse to do the

work. The cost is apportioned among the towns that are by
laAV bound to build or repair those bridges.

" * ^ ® In case of town line highways, and bridges thereon,
which are also upon the line between two or more counties, and
which highways and bridges have not yet been apportioned be-
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tweeii the adjoining towns for the purpose of maintenance, and
where an appeal may be taken to the county board of either or
any of the counties bounded in whole or by said highway or
highways as hereinbefore provided, the expense incurred ®

in building or repairing any bridge thereon, shall be paid
primarily by the county to which the appeal is taken, and
by said county apportioned among all of the counties which
are bounded in whole or in part by such highway, and the pro
portionate share of such costs and expense shall be paid by the
other adjoining county or counties to the county to which the
appeal is taken, upon presentation of a proper claim therefor
by the latter, and when such expense shall have been paid in
the manner aforesaid by the counties liable therefor same shall
be charged by the respective counties to their proper town or
towns and added to the next county tax apportioned to such
town or towns and collected therewith." Subscc. 3, sec. 1338,
Stats. ,

The statutes, however, provide for the apportionment of town
line highways among the abutting towns; that includes the
bridges. A bridge may be divided by such apportionment. The
part thereof set over or charged to any town is to be regarded
as situate wholly in that town.

tiQ 9 9 rpj^^ supervisors, upon laying out, altering
or widening such highway may determine in their order what
part of such highway shall be made and kept in repair by each
town ® ®; and each town shall have all the rights and be
subject to all the liabilities in relation to the part of such high
way to be made or repaired by such town as if it were wholly
located in such town. ® Sec. 1273, Stats.

This section further provides for such apportionment where
the order failed to. make one. Upon an application by a town
to the county under sec. 1319, the fraction or part of any town
line highway bridge the maintenance of which is chargeable to
said town is properly looked upon as an entire thing and to be
treated the same as are bridges wholly within the bounds of the
town. What is here said relates, of course, to the financial
features of the problem. When it comes to the matter of

actual construction, cooperation may be necessary on the part
of various towns and even of several counties.

Until thei'e is further legislation on the subject I advise that
the practice now in vo^ue and mentioned by you should be con
tinued. No friction is likely to result. The liability of towns
tinder sec. 1338, Stats., if they neglect this bridge work, is sure
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to induce them to move promptly under said see. 1319 in order

to throw part of the expense of the work upon'the coinities, and

the first move by a town is to vote the necessary Jiioney. Onee

that is done no trouble is apt to arise. Most of our troubles in

construction on public account arise over the financing of the
project.

Elections—Co7igressman—A candidate for nomination for
both the unexpired and the full terms in the 11th congi-essional
district "must file separate nomination papers.

The election for both may be held at the time of the general
election, but the nomination for the unexpired term must be
made at a special primary.

July 11, 1918.

Honorable L. C. Whittet,

Secretanj to the Governor.

In your communication of July 10 you refer to the vaeaiiey
in the eleventh congressional district caused by the election of
Honorable Irvine L. Lenroot to the senate, and you imiuire

whether the governor can issue a call for a s])ecial election
which would enable candidates to file their nomination papers

and run at the primary election in September, aiid become
a candidate for the unexpired -term at the general election in
November, or whether that provision of the special election law
would apply which provides that the primary and election shall
be held within a forty-day period.
The nomination and election for the two-yeai' term, beginning

March 4, 1919, will, of course, take place as usual at the Septem
ber primary and November election, respectively.
The question which confronts us is the filling of the A'acancy

for the unexpired term. Subd. (2), sec. 7.01 i)rovides:

"A vacancy in the office of senator or rey) resent a tive in the
congress of the United States, occurring not more than four
months nor less than twenty days liefore a general election,
may be filled at such election. Any such vacancy occurring
more than four months, or less than twenty days, before a gen
eral election may be filled at a special election and if not so
filled may be filled at any subsequent general election before the
end of the term."
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Mr. Lenroot resigned more than four months before the No
vember election, and the vacancy created has not been filled at

a special election heretofore, so that under the above provisions

it may be filled at the November election.
Under sec. 7.04, subd. (1), all special elections for county

officers are ordered by the county clerk, except that a speeial
election for county clerk must be ordered and noticed by the
sheriff, and it also provides: "All other special elections shall
be ordered by the governor." It follows that the governor must
order the special election for the filling of the congressional va
cancy.

Subd. (2) of the same section provides:

"Every such order shall specify the office to be filled, how
the vacancy occurred, the name of the officer, the time when his
term of office will expire, the county or district in which and
the day on which such election shall be held, which day shall
not be less than thirty-five nor more than forty days from the
date of such order.''

Under this provision, it follows that the governor cannot call
the special election to take place on the day of the general elec
tion more than forty days from the date of such election.
In subd. (3) it is provided:

"When made by the govenior, such order shall be filed and
recorded in the office of the secretary of state; ^ ^ * ."

In this connection, it may be well to direct your attention :o
the provision of sec. 7.06, which reads:

special .election shall be held within sixty daj's
next preceding a general election. « » «

I find no provision which prohibits a special election to be
held at the time of the general election nor sixty days prior to
the date of the general election.
The question then confronts us: May nominations be made

for the filling of the vacancy of the unexpired term at the
September primary for the special election held at the time of
the general election?

This question must be answered in the negative, for the rea
son that the call for the special election could not heretofore
have been given because, under the above provision of the
above quoted statute, it cannot be made prior to forty days of
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the date of the special election, so that no call for a special elec
tion to be held in November was made at the time when the

secretary of state gave the notice designating the offices for
which candidates are to be nominated at the September pri
mary, which notice must be given sixty days before the time of
holding of sueh primary. See sec. 5.04, subd. (1). This notice
has already been given by the secretary of state and, of course,
does not include the vacancy for the unexpired congressional
term.

Under sec. 5.25, subd. (1), it is provided:

"WheJiever a special election shall be ordered as provided by
section 7.04 of the statutes, all party candidates to be voted for
at such election shall be nominated by a primary, which shall be
held at a( time to be fixed by the officer with whom the order
for such special election is filed not less than twenty-five nor
more than thirty days after the date of the filing of such order.
This section shall apply to the filling of vacancies in the office of
member of the assembly, state senator. United States senator,
representative in congress and county officers."

It follows from the provisions of this section that the nomina
tion for the unexpired term must be made at a special primary,
which must be called by the secretary of state not less than

twenty-five nor more than thirty days after the date of the filing
of the order of the governor, calling the special election to be
held on the date of the general election in November.
You are advised, therefore, that the governor may issue a call

for a special election to fill the vacancy of the unexpired con
gressional term but that the nominations cannot be made at the
primary election in September, but must be inade at a special
l)rimary called by the secretary of state, as heretofore indi
cated. You arc advised, also that the provision of the special
election law which provides that the call for the special elec
tion must not be issued more than forty days prior thereto it-

applicable.
You also inquire whether it will be necessary for a person who

wishes to run as a candidate for the unexpired as well as the
full term to file separate nomination papers.
This question must be answered in the affirmative. It would,

of course, naturally follow that it is necessary to file separate
nomination papers, in view of the answer to your first question,
that the two nominations must be made at separate primaries—

26—^A. G.
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the one for the long terra, at September primary, and the one
for the vacancy of the unexpired terra at a special primary
called by the secretary of state shortly before the special elec
tion to be held on the date, of the general election, in November.
But even if the nominations were made on the same date, I am
of the opinion that separate nominations would have to be made,
and that the two nominations could not be combined, as the
people of the district have the right to elect a person for the un
expired term and a diiferent person for the full term.

It is a well know fact in this state that at a special election
held on January 18, 1887, to fill the vacancy caused by the death

of Honorable William T. Price, congressman in the then eighth
congressional district, Hugh H. Price, his son, was elected to
fill the vacancy for the term ending March 4, 1887, and Nils P.
Haugen was elected for the term beginning March 4, 1887.
That is, Hugh H. Price was elected for the short term and at
the same election Nils P. Haugen was elected for the long term.
That the electors in the district will probably elect the same

person for the short term that they elect for the long term is no
reason for combining the two terms into one, for they must be
given an opportunity to elect two different persons, as the
statute clearly gives them that right.

Public Officers—County Judge—Municipal Judge—A county
judge is ineligible to the office of municipal judge.

July 16, 1918.

0. J. Falge,
District Attorney,

Ladysmith, Wisconsin.
In your communication of July 12 you inquire whether one

who holds the office of county judge would be eligible .to hold
the office, in the same county, of judge of the special municipal
court established under eh. 115, Wis. Stats. You have di
rected my attention to sec. 2523—3, which- contains the pro

vision concerning the qualifications of a judge of the special

municipal court, as follows:

<'0 ft s person shall be eligible to the office of judge

of said court except an attorney of a court of record and such
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judge shall hold no other county office during the time that he
is judge thereof. ^ ® ^

The question confronts us whether the county judge is hold
ing a county office within contemplation of this statute. In a
restricted sense,.the term "county office" often refers to the
heads of the several major divisions of county government, such
as sheriff, district attorney, county clerk, register of deeds,
county treasurer, and clerk of the circuit court. The term,
however, is sometimes used in a broader sense, referring to other
offices, to which is delegated some of the work in the county, or
whose duty pertains to the county. See the discussion relative
to this matter in State ex rel. Williams v. Samuelson, 131 Wis.
499.' You will note that this statute uses the expression, "shall
hold no other county office." It therefore contains an implica
tion that the judge of the special municipal court is holding a
county office. The word "other" would not have been used in

this connection, if it was not to be inferred that in contempla
tion of this statute a municipal judge Was a county officer.
In view of the fact that the municipal judge is not one of the

heads of the several major divisions of the county government,
any more than the county judge is, I take it that this indicates
that the lawmakers used the term "county office" in the broad
sense as including all offices whose duties pertain to the county
and as including the county judge.
It seems to me that apart from the wording.of this statute,

it must be held that the office of county judge and that of the
judge of the special municipal court, established under ch.
115, Stats., arc incompatible and can not be held by the same
person at the same time; The county judge is a court commis
sioner and therefore an examining magistrate by virtue of his
office. The judge of the special municipal court is also an ex

amining magistrate under sec. 2523—7. In the case of State v.

Jones, 130 Wis. 572, our supreme court held that the office of

county judge and that of justice of the peace were incompatible,

because the consolidation in one person of the two offices dimin

ished the number of examining magistrates by one, and this was
sufficient to render the two offices incompatible, the court hold
ing themselves bound by the decision in State ex rel. Knox v.

Hadley, 7 Wis. 700, under the rule stare decisis. .

Possibly upon a careful comparison of the duties of the two
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offices, that of county judge and municipal judge, it may be pos

sible to discover other grounds for holding the two offices in
compatible, but I deem the above grounds sufficient to answer
your question in the negative—that is, that a person who holds
the office of eounty judge is ineligible to the office of judge of
the special municipal court established in his eounty under
ch. 115, .Wis, Stats.

Bridges and Highways—County has authority to make high

ways passable at town expense.
July 16, 1918.

Thomas M. Priestlosy,

District Attorney,
Mineral Point, Wisconsin.

In your letter of July 12, 1918, you state that you have given
an opinion to the effect that any town highway that is danger
ous or unsafe for travel or in poor condition for travel may be

improved or repaired under sec. 1317m—9, and you call atten
tion to the opinions of this department reported in Vol. IV, Op.
Atty. Gen., p. 636 and Vol. V, Op. Atty. Gen., p. 569, which
hold that sec. 1338, Stats., is the only provision for coercing
toAvn authorities in the matter, and you ask for my views upon
this matter.

I agree with the opinion you have expressed. Subsec. 8, sec.
1317?)i—9 is an express provision for compelling town boards
to repair.and render passable and safe highways which arc

maintainable at town expense. That subsection is effective as
far as it goes. You will observe, however, that the amount of
public funds which may be expended under said subsection for
any one repair is limited to one hundred dollars and within any
town to three hundred dollars.

«  ■» In making such repairs, the county highway com
missioner. may expend from the county road and bridge fund a
sum not to exceed one hundred dollars in addition to any dona
tions of money or labor. If the total of all sums available shall
not be sufficient to properly repair the condition complained of,
the county highway commissioner may refuse to make the re
pairs, and further action shall be in accordance with section
1338 of the- statutes." Subd. (b), subsec. 8, sec. 1317m—9,
Stats. .
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"The amount thus expended shall be charged to the town
and added to the next county tax apportioned to the town and
collected therewith. Provided that not more than one hundred
dollars shall be so chargeable for any one repair, nor more than
three hundred dollars in any one year in any town. When paid
ill by the town, the amount shall be credited to the county road
and bridge fund." Subd. (c), subsec. 8, sec. 1317m—9,

This subsection is part of seic. 8, ch. 668, Laws 1913, very evh
dently overlooked when the opinions above referred to and re
ported in'Vols. IV and V were rendered.

Criminal Law—Military Service—State courts have jurisdic
tion to try case where offense was committed prior to time when
party entered army; trial should proceed irrespective of call to
military duty.

July 18, 1918.

John Roberts,

District Attorney,
Grand Rapids, Wisconsin.

In your recent letter you state that a man classified as lA,
subject to call but not yet called, was arrested charged ivith for
gery ; that he may be called in the United States service at any
time. You inquire whether the federal government has any
regulations or instructions covering cases of this kind, and
what in my opinion would be the proper procedure as to holding
or releasing a man so charged. You also inquire whether, if the
man were arrested after call and before departure, the civil
authorities of this state have the right to hold him charged with
crime against the state laws.
The United States constitution gives congress the power, in

see. 8, art. I:

"To declare War, o

'' To raise and support Armies, ®;
"To make Rules for tlie Government and Regulation of the

land and naval Forces."

When congress carries out the power given to it and makes
such rules, they are the supreme law of the land upon that sub
ject, We must therefore look to the acts of congress tp deter-
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mine as to what extent its laws and rules for the regulation of
the army affect the, criminal prosecution in civil courts for
offenses committed by those who form a part of such army. See
Ex parte Frederick Bright, 1 Utah 145, 152, and Cohmn v.
Tennessee, 97 U. S. 509.

Sec. 2308a, U. S. Comp. Stats., Vol. 4, 1916, contains the arti
cles of war governing the army of the United States, as enacted
August 29, 1916. In art. 2 we find the following provision:

"The following persons are subject to these articles &nd shall
be understood as included in the term 'any person subject to
military law,' or 'persons subject to military law,' whenever
used in these articles: ® ^ * .
" (a) All officers and soldiers belonging to the Regular Armj"-

of the United States; all volunteers, from the dates of their
muster or acceptance into the military service of the United
States; and all other persons lawfully called, drafted or or
dered into, or to duty or for training in, the said service, from
the dates they are required by the terms of the call, draft or
order to obey the same."

The president Avas authorized by the Selective Service Law,
approved May 18, 1917, to make rules and regulations, and in
sec. 157 of such Rules and Regulations it is provided .that the
provost marshal general is to notify each state adjutant general
to furnish at a specified time or times, or place or places, the
net quota of the state, or any proportion or. part thereof, and
the adjutant general is then to notify each local board of the
exact number of selected men to be furnished by such board,
and of the date, place, and hour of entrainment, and the local
board is required to mail to the address of each registrant speci
fied an order to report to the lociil board for military dijty at
the hour, day, and place specified in the order from the adju
tant general. Said section then provides:

"From and after the daj'" and hour thus specified each such
registrant shall be in the military service of the United States,
and either the entry of such date after the name of any such
registrant on the Classification List or the mailing to any such
registrant of the order into military service as provided in this
])ai'agraph shall con.stitute the giving of notice to such registrant
that from and after such day and hour he will be in the mili
tary, service of the United States, and of his duty to report to
the Local Board at the hour and on the day specified.'' Public.
Uo, 12, 65th Congress,
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Here we liave a specific time set when a drafted person is
deemed, in contemplation of the United States statute, to enter
into the military service of the United States. Not only the
day but also the hour is given, and it is the time and the hour
when the registrant is required to report to the local board.
Prior to that time, he is not'subject to military law. His status,
so far as being amenable to military law, is not different from
that of any other citizen in this state until that time, but after

that time he may be tried by a court-martial, if he commits an
offense against the laws of the United States.

The party who is the subject of your inquiry is charged with
having committed forgery at a time when he was not amenable
to the military law of the United States. He can only be pun

ished for his offense by the civil authorities. The proper pro
cedure, therefore, is to hold and try the man for his offense in
the same manner as you would if he had not been drafted.
Under Rule XII of sec. 79 of the Regulations of the Selective

Service Law, all persons shown to have been convicted of any
crime under the laws of the .state, as treason, felony, or an in
famous crime, are placed in Class V, and thus exempted from
military service.

Rule XIII provides:

'.'Any registrant, not classified in Cla.ss V under subpara-
graph (11) of Rule XII who i.s—
"(rt) In prison .serving sentence or awaiting trial; or,
"(ft) In a reformatory or correctional institution; or,
"(c) At large on bail under eriminal process;
"Shall first be classified and recorded as any other registrant;

but, pending liis dischai'ge from confineinenf, or the final dis
position of iiis ease, he shall be treated as standing at the bot
tom of Class IV, and so recorded ^ ® ."

It is apparent from these various provisions that it is the
policy of the federal government to eliminate from military
service those who are guilty of a felony, and I am informed that
in pursuance of this policy, the military authorities will not at
tempt to compel the entrance into the army of persons charged
with felonies until the ease is disposed of by the civil authori

ties. The military department of the federal government has
always attempted to favor cooperation with the civil authorities
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in the bringing of offenders to justice, and very few eases have
been taken to the ultimate courts of the various states and the

United states relative to this matter.

An interesting case, however, is that of Ex parte King, 246
Federal 868, which is the only case where a federal court con
strued the new articles of war since the amendment of August

29, 1916. It was there held that a soldier who killed a police
man of a Kentucky city, after the declaration of war between
the United States and Germany, should be delivered up to the
military authorities for trial and that the military authorities
had superior jurisdiction of the offense. In that case, however,

the soldier was in actual military service at the time when he
committed the offense, and the court intimated that it was an

open question whether the military courts had exclusive juris
diction in such cases or not. The United States supreme court,

in the case of Colman v. Tennessee, 97 U. S. 509, had held that
under the articles of war prior to the last amendment the civil

courts and military courts had concurrent jurisdiction of crimes
committed by persons in the military service. To the same
effect is Graf ton v. United States, 206 U. S. 333, 348, and Frank
lin V. United States, 216 U. S. 559. And in a very learned
opinion by the Honorable C. Gushing, at that time attorney gen
eral of the United States, to Honorable Jefferson Davis, then
secretary of state (1854), it was held that an officer or soldier of

the army, who does an act which is criminal both under the

military and the general law, is subject to be tried by the latter,
but his conviction or acquittal by the civil authorities of the

offense against the general law does not discharge him from re
sponsibility for the military offense involved in the same facts.
Vol. 6, Opinions of U. S. Attorneys General, p. 413. The court,
in the case of Ex parte King, supra, pointed out that the lan

guage used in the new articles of war might necessitate a differ
ent ruling, but did not definitely pass upon the question.
In the case of Graf ton v. United States, supra, it was held that

a soldier in the army, having been acquitted of the crime of

homicide, alleged to have been committed by him in the Philip
pine Islands, by a military court-martial of competent jurisdic
tion proceeding under authority of the United States, can not be
subsequently tried for the same offense in a civil court exercis

ing authority in that territory, but that a different rule of law
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would apply if the act had been committed in a state; that the

government of the state does not derive its power from the

United States, while that of the Philippine Islands does owe its
existence wholly to the United States, so that a person could not
plead being put in jeopardy twice when the offense is one against
the state law and the same facts are also an offense against the
United States military law.

These are questions, however, which are not necessary for con
sideration in a determination of the question submitted by you.
There can be no doubt as to the matter submitted by you under
the statute and rules and regulations of the federal government
at the present time. A person who has committed an offense
against the laws of this state, prior to the time when he is re
quired to report in answer to a call of the local board, may be
arrested and prosecuted and punished for his offense by the civil
courts of the state.

In an official opinion dated March 30, 1918, to H. B. Rogers,
district attorney at Portage,® it was held that a bastardy pro
ceeding is civil and not criminal, and that therefore the pro
ceeding should be stdyed during the time that the defendant was
in the military service. The ruling there is in harmony with
this opinion, as under the decisions of our court, we were con

strained to hold that a bastardy proceeding is civil and not
criminal in its nature.

Public Officers—Counties—County Board—A county board
may transact any business at a special meeting that could be
done at a regular onn, unless especially provided otherwise.

July 20, 1918.

E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.
Your favor of July 17 is at hand. You inquire whether the

county board called in special session can transact any other

business than the special business for which it was convened in
such special session.

Page 189 of this volume.
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Sec. 664, Wis. Stats., provides for the meetings of the county
board, and among the provisions thereof is the following:

e  « ^ special meeting of any county board shall be

held only upon a written request of a majority of the members
thereof addressed and delivered to the county clerk and specify
ing the time and place of such meeting,'' etc.

It will be noticed that there is no requirement that the call
for the special session or the notice of the same shall specify the
business to be conducted. The powers of the county board arc
largely specified in sec. 669, and this section provides that such
powers can be exercised as follows:

"The county board of each county shall have jjower at any
legal meeting"

to do the things enumerated in said section. There is nothing
here to prevent these powers being exercised at a special meet
ing. A special meeting is a legal meeting within the provisions
of this section.

I am therefore of the opinion that except in special cases

where the statute especially provides that certain things can only
be done at the annual meeting of the county board, it can trans
act any business at a special meeting that can be transacted at
the regular meeting.
Regarding the other questions to which you allude in your

letter I would say they refer to obligations of the county to main
tain and repair portions of tl?e trunk highway system which are

purely governed by statute, to which reference should be made
for guidance. I am satisfied that this office should not attempt
to give general directions as to all that can be done under a
series of statutes. A general discussion of statutory law of that
kind would probably lead to confusion rather than enlighteji-
ment.
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Public Heultli—Nuisances—stable is not a nuisance per se.
The refuse of the stable in question is probably a nuisance

but it may be abated by the local health department without a
suit.

July 23, 1918.
J. R. Pfifpner,

District Attorney,
Stevens Point, Wisconsin. .

In your communication of July 13 you. state that the second
ward school building in your city is located on grounds which
front upon what is known as Water street; that it is one of the
finest buildings in the city and the grounds upon which it is
located have been used for school purposes since 1858; that
across the street from these grounds and about sixty feet from
the western limit of the grounds, and possibly four hundred feet
more or less from the school building itself, is an old bam which

abuts upon the sidewalk across the street from the grounds;
that this barn contains from eight to ten horses; that the occu

pant of the barn throws the refuse from these stables out of the

windows on to the open ground and allows it to accumulate
there until it becomes a source of annoyance to the neighbors,

and that sometimes the odor penetrates to the school building so
that the windows on the side of the building next to the barn in

said building have to be closed. You inquire whether or not
this would be considered a public nuisance, and whether or not
I would bring an action to abate it, under the provisions of .sec.
3180a.

You enclose in your letter a petition to the board of education

of the city of Stevens Point, signed by a great number of women,
in which they state that this stable on Water street is a perpetual

menace and that the owner allows the refuse to accumulate pntil
at times from twenty-eight to thirty wagonloads have been taken
away at a single hauling; that it is a plague spot and a lly

breeder of the first magnitude, and that it is in close proximity

to one of the leading ice cream and milk establishments, which
furni.shes milk to hundreds of little ones throughout the city.

They ask that the stable be condemned.
The authorities are agreed that a stable is not a nuisance

per se-, that it often depends upon the manner in which it is

built, kept, or used. In examining some of the cases which
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were cited in note 2, par. 692, Vol. IV, Dillon on Municipal Cor
porations, I find that the attempt to remove stables as a nui
sance by means of legal proceeding has generally failed, for
the reason that the evidence was not strong enough to condemn
the stable itself, as the courts generally recognize that the stable
could be so run and used as not to be a nuisance. The courts

have also recognized the fact that a stable is a necessary part of
every community and must be tolerated somewhere. I doubt
yery much Avhether any court would declare the stable in ques
tion a public nuisance. The refuse, when accumulated to the
extent of twenty-eight or thirty loads, is a nuisance, and prob
ably a public nuisance, but it would not be practical to bring an
action to abate this as a public nuisance, as the local board of
health has ample powers to cause the removal of the same with
out a suit.

Sec. 1414, Stats., provides:

"Whenever any nuisance, source of filth or cause of sickness
shall be found on private property the board of health shall
order the owner or occupant thereof to remove the same at his
own expense within twenty-four hours, and if he shall refuse or
neglect to comply he shall forfeit not less than five nor more
than fifty dollars; and said board may cause the same to be re
moved and may recover all expense incurred thereby from the
said owner or occupant or from such other person as shall have
caused or permitted the same."

If the local board will not take hold of the matter, complaint
should be made to the state board of health. The express power

given by statute to the health department is such that this nui

sance can be removed without a resort to a legal suit.



Opinions op the Attorney-General 413

Criminal Law—Fines—Public Officers—Weed Commissioner

—Agriculture—Noxious Weeds—fine under see. 1480 is not

a forfeiture. It must be collected in a criminal prosecution
and paid into the school fund.

Weed commissioner draws no pay for serving notices.

Town chairman may limit number of days for which com
missioner is paid.

Weed commissioner may hire boys under 16 and above 14 if
they have peiiifits.

To^vn is not authorized to pay weed commissioner more than
$3 a day.

Noxious weeds must be destroyed Avith as little damage to the
crop as is reasonably necessary.

July 23, 1918.

Honorable A. L. Stone,
Deputy Weed Commissioner,

Department of Agriculture.
In your recent letter you refer to me that part of subsec. 2,

sec. 1480, Stats., which reads thus:

"If such person or corporation shall fail to so destroy any
weeds that, under the pimisions of this section, are to be de
stroyed, W|ithin six days after being seiwed with a written notice
so to do, by any commissioner of noxious weeds, he shall be pun
ished hj a fine of five dollars for every day thereafter during
which such neglect shall continue. ® ® "

You inquire whether this penalty is a fine or a forfeiture, and
inquire how it may be collected and what disposition is made
of it and whether it is to be paid into the town treasury.

See. 3294 provides:

"In all cases, not otherwise specially provided for by law,
where a forfeiture shall be incurred by any pei'son and the act
or omission for which the same is imposed shall not also be a
miisdemeanor, such forfeiture may be sued for and recovered in
a civil action. When such act or omission is punishable by
fine and imprisonment or by fine or imprisonment or is specially
declared by.law to be a misdemeanor it shall be deemed a mis
demeanor within the meaning of this chapter. The word for
feiture, as used in tliis chapter, shall include any penalty, in
money or goods, other than a fine." .

Under this provision the punishment, being by a fine of five
dollars, is not a forfeiture, and can pot be collected in a civil



414 Opinions op the Attorney-General

suit. It is a iiilsdemeanor and must be brouglit as all other
fines are collected, by a criminal prosecution; the fines thus col
lected arc a part of the school fund under the provisions* in our
constitution and must not be paid into the town treasury.
You also direct my attention to that part of see. 14806 which

reads as follows:

''Such commissioner shall carefully investigate concerning the
existence of noxious weeds in his Wn, city, village or district;
and if any person or corporation, owning, occupying or control-
ding any lands therein shall neglect to destroy any of the weeds
which under the provisions of section 1480 are to be destroyed,
and standing- or growling on such lands or upon any highAvay,
lane or alley adjoining and nearer to such lands than the center
of such higluvay, lane or alley, he shall serve lor cause to be
served on such person or corporation the written notice provided
for in said section 1480, and if said person or corporation shall
fail to comply with the terms of said not,ice within the time
specified in said section 1480, he shall destroy or cause all such
weeds to be destroyed and may devote as many days to doing
so as the officer appointing hi.m shall direct, and for each day
so used in destroying such Avceds, he shall receive three dollars
upon pi'esenting to the proper treasurer his account therefor,
verified by his oath and approved by the chairman, president or
mayor, as the case may be. ®

You state that if the commiissioner is required to carefully
investigate concerning the existence of noxious weeds in his
town, this would require time and labor on his part; that this
section only provides for remuneratdon for the time spent in the
aetutil destruction of weeds Avhere the occupant of the land has
refused to cut them. You inquire whether the weed commis
sioner may receive the same })er diem for investigating as to the
existence of noxious Avceds and the serving of the notice as the
law provides for the actual de.struction of weeds. This question
must be answered in the negative. A public officer takes his
office cum onerc, and when there is no compensation fixed by
statute, he receives none. In this case, the only remuneration
given him is for the destruction of the weeds. I believe' the

statute is clear and explicit and that there is no room for con
struction.

You inquire whether the provision in this section that he may
devote as many days to the cutting of the weeds "as the officer
appointing hini shall direct" gives the town chairman, who is
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the appointing officer, the power to prohibit further activities
on the part of the weed eoinmissioner at the end of thirty days,
that being the time limit directed by the officer, whether the
weeds of tlie entire township have been destroyed or not.
I take it that tMs is a limitation upon the amount of money

that will be expended for this purpose and that the appointing
officer has the right to limit the weed commissioner in the num
ber of days for which he will be allowed pay. The 6ommissioner
is directed to destroy or cause all such weeds to be destroyed.
I do not believe that the chairman would have the power to pro
hibit the weed commissioner from further activities after he has
used thirty days in destroying weeds, if he takes additional
time in destroying the remaining weeds, but in that case he can
not receive pay for such services in excess of the number of
days allowed by the appointing officer.
You also inquire whether the commissioner, who is empowered

by law to hire others to assist him, may employ for this purpose
boys under sixteen years of age. I see no objection to hiring
boys under sixteen yeai's of age and above fourteen years of age,
if they have permits issued to them, as required by law.
You inquire whether the provis^n that the weed commissioner

shall receive three dollars a day prohibits the town from pay
ing a higher per diem, provided it Avill do so. This question
mnst be answered in the affirmative. It is beyond the power
of the town to^pay more than the specific amount mentioned in
the statute.

You also direct my attention to that part of sec. 14806 which
reads thus:

"Any such commissioner may enter upon any lands upon
which any of the weeds mentioned in section 1480 are growing
and cut or othei'wise destroy them without being liable to any
action for trespass or any other action for damages resulting
from such entiy and destruction, if reasonable care is exercised
in the performance of the duty hereby imposed."

You state that there is a large nunuber of fai*ms in this state
where small grain has been sown on fields badly infested with
one or more of the noxious weeds mentioned in sec. 1480; that

they are in fact so badly infested that in many instances less
than fifty per cent of a normal crop is being produced, and
where the destinction of the weeds would include the destruc-
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tion of a certain quantity of grain. You inquire as to the power
IDf the commissioner in such eases and what would be the inter
pretation of the expression, "the exercise of reasonable care in
the-performance of his duties."

It would be the duty of the commissioner in such cases to des
troy the noxious weeds with as little damage to the crop as it
Jwas reasonably necessary to cause. In all such cases it would
|)e advisable to come to an understanding with the owner of the
graih, if possible.

Intoxicating Liquors—Wholesale Licenses—^Under a wholesale
liquor license sales may be made in any quantity and to others
than dealers so long as the liquor is not to be drunk on the
premises.

July 24, 1918.

Archibald McKay,

District Attorney,

^  Superior, Wisconsin.
In your letter of July 19 you refer to the right of towns, vil

lages and cities to grant wholesale licenses, apparently without
a limit as to number, which wholesale license permits its holder
to sell, deal or traffic in intoxicating liquors, no part of which
shall be sold for consumption on the premises of the licensee.
You state that in the village of Oliver, situated about ten males

from Superioi', the village board has granted six wholesale li
censes and one retail license; that your investigation has led
you to believe that the so-called wholesale establishments are
really much more Vicious than the place holding a retail license;
that the practice of such wholesale houses is to sell liquor in
any quantity, not to be consumed on the premises, the parties
purchasing having the right to drink the same on the public
streets or anywhere, so long as they do not consume the same
on the premises for which the license ds granted. You inquire
whether the statute providing for the granting of wholesale and
retail licenses may be so interpreted that it authorizes only sales
in bulk for use by retail dealer's only.
The histoi-y of this statute elearly shoAVS that such an dnter-

Pretation is not possible. Prior to 1915 for a number of years
there Avas no distinction petAA'^een Avholesale and retail licenses.
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Only one kind of license could be issued, and the licensee could
sell at retaiil or Avholesale under the same. By cli. 249, laws
of 1915, the two kinds of licenses Avere provided for—a wholesale
and a retail license. The law provided in sec. 1:

«■ © wholesale license shall permit its holder to sell,
deal or traffic in such liquors as a manufacturer or dealer only,
no part of which said liquors shall be sold for consumption upon
the premises .of the licensee. A retail license sliall permit its
holder to sell, deal and traffic in any such liquors to be consumed
on or off the premises so licensed.''

In sec. 3 of said chapter it is provided that licenses may issue
to sell intoxicating liquors

'at retail to be consumed on or off the premises where sold and
may in like manner grant licenses to manufacturers and -Avhole-
salers located in their respective towns, villages or cities to sell
as wholesalers and not to be consumed upon the premises where
sold. The provisions of section 1565d5 shall not include or apply
to ^nanufacturers or wholesale dealei's."

'  This statute soon came up for interpretation in the^'attorney
general's office, and oh June 30, 1915, my predecessor gave an
official opinion in Avhich it was held that under a wholesale li
cense intoxicating liquors in any quantity to any person might
be sold, provided only no part of such liquors should be sold
for consumption on the premises. The'attorney general, who
was in clpse touch with the legislature, knew that that was the
intent when the law was enacted, but as the law was somewhat
ambiguous, and because another interpretation such as you sug
gest in your letter Avas possible, the attorney general said in
said opinion: ^

"It must be admitted, however, that the laAV is ambiguous
and that it is not certain that this construction would be given
the law by the supi'eme court. As the legislature is noAv in
session, and attention having been called to the ambiguous na
ture of this act, it Avould be Avell to have it so amended as to
clearly express the legislative intent." Vol. IV, Op. Atty.
Gen., pp. 570, 573.

Following the suggestion of the attorney general, the legis
lature again amended said sec. 1548 by ch. 476, laws of 1915.
The la.Av was there put in the form in Avhich we find it today,

27—A. G.
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and it defines Avhat is meant by a wholesale license and also by
a retail license. It reads thus:

0  0 wholesale license shall permit its holder to sell,

deal or traffic in such liquors, no part of which shall be sold for
consumption upon the premises of the licensee. A retail license
shall permit its holder to sell, deal and traffic in any such liquors
to be consumed on or off the premises so licensed."

These words arc clear and unambiguous, and there is no room
for construction. You can therefore see that the history of
this statute clearly shows ̂that the definition therein given is
the only one that it is possible to give to a wholesale and retail
license. It does not limit the quantity that iis to be sold, nor
does it in any way indicate the classes of persons to whom the
sale must be made. The only distinction between the two kinds
of licenses lis that under a wholesale license liquor may be sold
no part of which shall be consumed upon the premises, while
under a retail license .sales may be made for consumption on
or off the premises.

Automobiles—Jitneys—One who goes to his work regularly
each day in an auto of his own and takes with him the same per
sons each day, receiving pay therefor, is not within sec. 1797—62.

July 26, 1918.

Helmuth F. Arps,

District Attoi'ney,

Chilton, Wisconsin.

Your esteemed favor of July 22 is at hand. You state that
the owner of an automobile makes regular trips to his work
from Kiel to New Holstein, where he is working; that he takes
certain people each morning with him to work and brings them
back each night, charging twenty-five cents therefor; that he
takes only those certain persons each day. • You inquire whether
lie comes under sec. 1797—62, Stats.
If he conducts no other business than that you have described,

I am' inclined to believe he does not come within the provisions

of this section.
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This section reads:

"Eveiy person, firm or corporation operating any motor veM-
cle along and upon any public street or highway for the carrilage
of passengers for hire and affording a means of local, street or
highway transportation similar to that afforded by street rail
ways, by indiscriminately accepting and discharging suoh per
sons as may offer themselves for transportation along the courae
on which such vehicle is operated or may be running is hereby
declared to be a common carrier," etc.

The man in question does not seem to fill in his line of
business the culls of this statute. He does not afford a means of

local street or highway transportation similar to that afforded
by street railways and does not indiscriminately accept and dis
charge such passengers as may offer themselves. This fact, I
think, takes him without the provisions of this statute.

Public Officers—County Chairman—County chairman may
countersign his county orders by stamping his name with a rub
ber stamp thereon.

July 26, 1918.
0. J. Falge,

District Attorney,
Ladysmith, Wisconsin.

You refer me to sec. 715, Wis. Stats., in your communiication
of July 23, which provides in subd. (2) among other things,
that the county treasurer shall

'' pay out all moneys belonging to the county only on the order
of the county board, signed by the county clerk and counter
signed by the chairman."

You state that the county chainnan of Rusk county uses a rub
ber stamp signature, and you inquire whether the county treas
urer should recognize an order on which the signature of the
county chairman is stamped.
In.25 Am. & Eng. Ency. of Law (2d ed.) 1066, we find the

following nile:

"In general, where a signature is required, the party's name
printed upon the instimment and intended as a signature is
sufficient. So a stamp has been held to be a sufficient signature."
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In the case of Streff v. Colteaux, 64 111. App. 179, a declar
ation contaiining three .special counts in assumpsit was filed, and
the declaration was signed only by an impression thereon made
by plaintiff's attorneys with a rubber stamp. The c^urt said:

"We are not aware of any authority to the effect that one
may not so sign his name. It is ordinarily the act of making
a paper one's own that is important, rather than the manner
of so doing." P. 180.

In the case of Bennett v. Brumfitt, Law Kep. 3 C. P. 28,

William Binlmfitt objected to the name of Frederick Caple being

retained on the list of voters for the borough, and it was con

tended that the notice of objection was not signed by William
Brumfitt. The court said:

.  "The question in this case is whether the notice of objection
was 'signed by the person objecting,' within the meaning of the
17th section of the 6 Viet. c. 18. The name of the objector was
affixed to the notice by himself by means of a stamp upon which
was engraved his ordinary signature. I am of opinion that that
was a perfectly good signature witliin this statute. It is clear
that it would be a good signature within the statute of frauds.
It is equally clear that it would have been a good signature to
a will. The decision of the revising barrister was therefore in
my judgment perfectly correct. The ordinary mode of affixing
a signature to a document is not by tlie hand alone, but by the
hand coupled with some instrument, such as a pen or a peijcil.
I see no distinction between using a pen or a pencil and using a
stamp, where the impression is put upon the paper by the proper
hand of the party signing. In each case it is the personal act
of the party, and to all intents and purposes a signing of the
document by him." Pp. 30-31.

In" a learned opinion given to the president of the United
States by the Honorable William Wii-t, then attorney general
of the United States, dated July 5, 1824, it was held:

"If the Secretary of the Treasuiy is capable of seeing what
he does, so that one paper cannot be passed upon him for another,
he may impress liis name with a stamp or copperplate instead
of a pen, provided he keep the stamp or copperplate in his own
possession and apply it himself, or cause it to be applied in his
presence." Vol. 1, Opinions of U. S. Attorneys General, p. 670.

There were no direct decisions upon the point at that time
and the opinion rested wholly upon analogy and the general
reasoning of the law. Mr. Wirt says inter alia:
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''There would be great difficulty in maintadning the propo
sition as a legal one, that when the law required>^iflf?wnsr, it
means that it must be done with pen and ink. No book has laid
down the proposition, or even given color to it. I believe that
a signature made with straw dipped in blood, would be equally
valid and obligatory; and if so,, where is the legal restriction
on the implement which the signer may use? If he may use
one pen, why may he not use several ?—a polygraph, for example,
or types—or a stamp, which the court, in Lemaign vs. Stanley,
said would be a sufficient satisfaction of the statutory requisi
tion of signing. The law requires signing merely as an indica
tion and proof of the parties' assent. It places the treasury of
the United States under the guardianship of the Secretary. It
requires that no money shall be drawn from the treasury without
his authority. The evidence which it demands of his authority
is, that the warrants shall be signed by him; but as to the method
of signing, that is left entirely to himself. He. may write his
name in full, or he may write his initials; or he may pPlnt his
initials with a pen: that pen may be made of a goose quill, or
of metal; and I see no legal objection to its being made in the
forai of a stamp or copperplate. It js still his act; it flows from
his assent, and is the evidence of that assent. ® ® It is
true, that the stamp may be forged; but so also may the auto
graph of the Secretaiy. There would, perhaps, be more diffi
culty in the latter case than in the former; and the superior
facility of forging a stamp, or a copperplate, may be a very good
reason why the legislature should, by a positive law, prohibjit
the use of it, and define the manner in which the signing shall
be done." Pp. 672-673.

In the case of Scott and others v. Seaver, 52 Wis. 175, it was
held that under sec. 1696, which

"provides that the assignees named in a general assignment for
the benefit of creditors, 'shall each, in the presence of the officer
taking the bond, before delivering the copy of the assignment to
said officer for the purpose specified in the preceding section,
indorse in writing on such copy their consent to take upon them
selves . . . the trusts specified in the assignment,' etc.:
and that such officer 'shall indorse thereon his certificate,' * ®
** that it is sufficient if the names of the assignees and the
officer are affixed in their presence and at their request to the
declaration of consent and the certificate respectively; and that
it is not necessary that such names should be affixed in their
own handwriting."
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It was held also that the provision of suhd. (19), see. 4971, that

" 'in all eases where the written signature of any person is re
quired by law, it shall always be the proper handwriting of sueh
person, or, in ease he is unable to write, liis proper mark or his
name Avritten by some pei-son in his presence,' does not apply
to the declaration of consent or the certificate above mentioned,
as sec. 1696 does not expressly or by neccssaiy limplication re
quire the written signature of the assignees and the officer."

In the case of Mezchen v. More, 54 Wis. 214, the court had
under consideration the provisions of sees. 2629 and 2630 which

provide that the summons in a civil action "shall be subscribed

by the plaintiff or his attorney," and it was held that it was
not necessary that the name of the plaintiff or his attorney be
written in his own hand at the bottom of the summons, but that
it may be printed.
In the case of Dreutzer v. Smith, 56 Wis. 292, th6 court held

that under sec. 1140, Stats., which provides that the county
clerk or treasurer may assign tax certificates

"by Avriting his name in blank on the back thereof, » ® «■
with his official character added,"
such certificate may be assigned by the officer by stamping his
name and his official character on the same with intent to assign.
The court said: •

"The statute recjuires that 'he shall by writing his name,' etc.,
assign, and the question is Avhether a person may not write his
name, within the meaning of these words, in any other way than
with a pen, by forming the letters thereof separately. Does he
not, when he takes a stamp upon which.the letters composing
his name are fixed in their proper order, and especially if the
letters on the stamp are a facsimile of the letters as they would
be formed by him if made there with an ordinary pen, and
stamps his name with one motion of his hand, as effectually
write his name as though he made the letters separately?

"We are clearly of the opinion that such stamping the name
is writing the same, within the meaning of the statute ; and we
are more strongly convinced of the propriety of so holding, from
the fact that the same statute declares that the words ' written'
and 'in writing' may be eonrtrued to" include printing, engrav
ing, lithographing, and any other mode of representing words
and 101101*8. It is true, this definition does not in express terms
define the words 'by writing,' and so it may be said it is not
applicable, and has no force in defining the words 'by writing.'
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We may, however, we think, consider the defindtion given by
the statute to the words 'written' and 'in writing' as showing
the liberal construction which should be given to all words or
terms of a like character where used in the statute. _It cannot,
we think, be doubted that if it were not for the statute which
declares that 'when the wrdtten signature of any person is re
quired by law, it shall always be . the proper handwriting of
such person,' etc., the statute which requires him to assign the
certificates 'by writing his name on the back thereof,' would be
complied with by placing it on with a stamp, as was done an
this case. [Citing cases.]

e  0 ^11 the cases seem to hold that when a party places

his name to" an instniment in writing with the intent to be bound
thereby, it is immaterial whether the name be printed, written,
or stamped; either will answer the purpose, and is a compliance
Avith a statute requiring his subscription or signature. If this
be so, then Ave cannot say that such statute necessarily requires
the Avritten signature of the clerk, and so does not come Avithin
the provision above quoted. We think the cases of oco v.
Seaver, 52 Wis., 184, and Mezclien v. More, 54 Wis., 214, cover
the point made by the Icanied counsel for the appellant, aiici
are conclusive that the objection to the assignment is not well
taken. The argument that it Avould tend to fraudulent assign
ments of certificates if allowed, does not seem to us to have any
great force. As Avas said by Le Beane, Justice, un Sclincidei v.
Norris, supra, 'such stamping, if required to be done by tJie
party or by his authority, would afford the same protection as
signing.' See, also, remarks of Lord Bllenborough in the same
case." Pp. 296-298.

The above authorities ai'c decisive on the question submitted
by you. I have found no ruling to the contrary. I am therefore
constrained to hold that the county treasurer will be authorized
to recognize an order on Avhich the signature of the county chair
man is stamped. Of course, this signature must be stamped
upon the order by himself with the intent to authorize the issu
ance of the same, or by some one duly authorized by said chair
man. ' -
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Public Officers—Town Treasurer—School District Treasurer
The offices of town treasurer and school district treasurer are
incompatible.

July 27, 1918.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

In your favor of July 18 you ask whether the offices of town
treasurer and school treasurer may not be held by the same
person, the school district being within the town limits.
In reply thereto I would say I am satisfied these two offices

are incompatible and should not be held by the same person.
Their duties are such as to make the holding of the offices by
the same person inconsistent, and one of the clearest reasons
that I can assign therefor is that under sec. 40.19, subd. (3),
it is provided that the school treasurer shall prosecute the treas
urer of the town for the recovery of any money belonging to
the district which the town treasurer refuses or neglects to pay
over in the manner prescribed.' You can hardly imagine a
school treasurer suing himself as town treasurer, which clearly
makes these offices incompatible.

Prisons—Pardons—A. pardon does not become effective until
accepted by one to whom granted.
A pardon may be recalled and revoked by governor at any

time before acceptance by grantee; status of grantee is same
as though no pardon had been issued.

If a conditional pardon is granted and accepted and later the
conditions are violated, it can be revoked only in manner pre
scribed by sees. 4862 and 4863, Stats.

July 29, 1918.
B. M. JOSTAD, ''

State Probation Officer.
In your letter of July 26 you state that one, Patrick Brickie,

was recently convicted dn circuit court of Fond du Lac county
and sentenced to a term of one year in the Wisconsin state
prison; that thereafter, and, as I understand it, before he had
been taken to state prison, upon your request Governor Philipp
issued a pardon containing the following conditions:
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"1. That said Brickie shall absolutely abstain from the use
of alcoholic liquors.
"2. That he shall be employed on a farm, and
"3. That he shall comply \viith,all conditions required of

him by B. M. Jostad."

You say that you secured a place for him upon a farm at $50
a month and maintenance, but that he absolutely refused to go
thereon. As I understand from your letter, he has at no time
accepted the pardon and has never been placed in your charge
and that he still remains in charge of the sheriff of Fond du
Lac county. You ask, under these circumstances, as to whether
you have authority to take him to the state prison at Waupun
without any further proceedings, or whether it will be necessary
to revoke the pardon under the provisions of sees. 4862 and 4863.
You refer to an interview with Assistant Attorney General

Gilman with regard to this matter, in which you were advised
to proceed under these two sections. At that time Mr. Gilman

had the impression that Brickie had accepted the pardon with
its conditions and that after that the position was procured for
him upon a faimi, when Ive refuSbd to go. If that is the true
situation, if he accepted the pardon and was placed in your
charge by reason thereof, or was released from custody by rea
son thereof, then in my opinion, the proceedings outlined in
those two sections are the proper ones to be taken.

If, however, that is not the case but he has at all times re

mained in the custody of the sheriff of Fond du Lac county,
without having at any time accepted the pardon, then the pro
cedure outlined in those sections lis not the proper one to be
followed. In the latter event you should bring the matter to
the attention of the goveimor, returning to him the pardon
formerly granted and which I understand has at all times been

in your possession; and thereupon the governor should recall
the pardon and revoke the same without any further proceed
ings thereon, and should so notify the sheriff.of Fond du Lac
county and the warden of the state prison. Upon that being
done, the warden would have the authority, and it would be his
duty, to deliver the prisoner to the warden at Waupun the same
as though no pardon had ever been issued. The authorities
for this latter procedure will be found cited in 29 Cyc. 1565-
11566 and 1572,
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Elections—Nomination Papers—August 3 is the last day to file
nomination papers for the September, 1918, primary.

August 1,1918.
Honorable Merlin Hull,

Secretary of State.
I have your letter of July 81, in which you direct my attention

to the provisions of sec. 5.06, subd. (1), which reads thus:

"The naihe of no candidate shall be printed upon an official
ballot used at any September primary unless at least thirty days
prior to such primary a nomination paper shall have been filed
in his behalf," etc.

You state that the September primary, this year occurs on
September 3; that excluding this day and counting back to the
thirtieth day prior thereto brings us to Sunday, August 4; that
under this situation you are disposed to hold that August 3 is
the last day foy filing nomination papera, as they cannot be filed
on Sunday. You inquire whether you are correct in this, or
whether the candidate should be allowed to file as late as August
5, by reason of the fact that the thirtieth day prior to September
3 is Sunday.

Prior to the decision of our supreme court in the case of

Fletcher v. La Crosse County, 165 Wis. 446, it was the ruling in
this state, as announced in Ward v. Walters, 63 Wis. 39, 44, that
where an act is required to be done a certain number of days or

weeks before a certain other day upon which another act is to be
done, the day upon which the first act is to be done must be ex-
eluded from the computation, and the whole number of days or
weeks must, intervene before the day fixed for doing the second

act.

This rule was applied to the above quoted provision of sec. 5.05

in an official opinion rendered by my predecessor, under date of
June *5, 1916. (Vol. V, Op. Atty. Gen., p. 466.) That was the
only conclusion possible under the decisions of the court, as is in
dicated in said opinion, but the case of Ward v, Walters, supra.
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was overruled in the ease of Fletcher v. La Grosse County, supra.

Your conclusion in computing the time is therefore in harmony
with the ruling of our supreme court, so far as making the last
day for registering August 4; but that being Sunday, the ques
tion arises whether that fact will make Saturday, August 3, the
last day for filing the papers, or whether this could be done on
August 5. I think your ruling in this respect is also correct. If
it were held that the papers could be filed on August 5, then it
would be less than thirty days prior to the September primary,
which is in direct violation of our statute.

The wording in subd. (24), sec. 4971, that "if the last day be
Sunday, it shall be excluded" in the computation of time, cannot
be applied in this case, as that section has reference to cases
where the computation is of time within which an act is to be
done, and not the computation of time where an act is required
to be done a certain number of days or weeks before a certain
other day. The only safe practice at this time is to rule as you
have suggested, and require the nomination papers to be filed on
or before August 3.
I realize that an argument may be made that in such cases the

nomination papers should be received on Monday, August 5, but
in the absence of a direct ruling of our supreme court on this
matter, I am of the opinion that the day prior to Sunday, when
Sunday is the last day, is the time when the nomination papers
should be filed.

Automobiles—Registration—A party who has complied with
the laws of another state, in which he resides, need not comply
with the Wisconsin law in order to operate his automobile in
this state.

August 1, 1918..

Marion F. Reid,

District Attorney,

Hurley, Wisconsin.
In your letter of July 26 you state that a partnership com

posed of persons residing in Gogebic county, Michigan, operates
an automobile bus line, under the name of Ramsey Bus Line
Company; that they operate three or four automobiles between
Pessmer Rnd Wakefield, .Michigan, maintaining a sch^dul? of
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one bus each way every half hour; that recently this partner
ship has operated one or two of its cars between Bessemer, Mich^
igan, and Hurley, Wisconsin; that they make a practice of hav
ing these cars leave Hurley about 11:00, P. M., but have no
regular time for the arrival of these cars at Hurley; that these
cars take up and discharge passengers along the rOad from
Hurley, Wisconsin, to Bessemer, Michigan. You inquire whether
in my opinion persons operating these cars must obtain a state
license under see. 1636—47, Stats. You state that you are of
the opinion that see. 1636—53 exempts this company from the
provisions of sec. 1636—47.

Sec. 1636—47 provides for the registration of automobiles,
motor cycles, or other similar motor vehicles.

Sec. 1636—53 reads in part thus:

"The provisions of section 1636—47 shall not apply to auto
mobiles or other similar motor vehicles owned by nonresidents
of this state; provided, the owners thereof have complied with
any law requiring the registration of such automobile or other
similar motor vehicle, or its owner, in force in the state, terri
tory or federal district of their respective residence, and the
registration number of such state, territory or federal district
sliall be displayed on the rear of such automobile or other simi
lar motor vehicle substantially as provided in section 1636—47.
Nonresidents passing through this state from states having no
registration as provided in section 1636—47 shall comply with
all the provisions of sections 1636—47 to 1636—57, inclusive."

If tlie Kamsey Bus Line Company has its cars registered
under the Michigan laws and has fully complied therewith, then
it will not be required to register under the Wisconsin statute.
Your conclusion in this matter is absolutely correct.
The statute is clear and explicit, and the fact that the bus line

company is making a business of operating its cars in this state
for commercial purposes does not in any way affect the con-
elusion to be arrived at. ^ .
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Cnminal Law—Confidence Game—Drifters who pretend to
hire out in logging camps and thereby get supper, lodging and
breakfast and then depart without performing any service,
Avhile not liable under sec. 44386, may be liable under secs^
4568w and 4568w.

August 2, 1918.
Honorable G. A. Buckstapf,

Oshkosh, "Wisconsin. .
Your esteemed favor of July 26, inquiring in behalf of the

United States food administration of the state of Wisconsin re
garding what remedy can be applied in case of floaters frequent
ing logging camps who pretend to hire out for service, get their
supper, lodging and breakfast, and then depart for the next
camp to do the same thing, is at hand. You state that they are
probably not vagrants because they usually have some money
with them, and you ask whether they can be prosecuted under
the Hotel or Inn Statute, to wit, sec. 44386.
In reply to this question I would say I am satisfied they would

not come within the provisions of that statute, for the reason
that the logging camp is not a hotel or inn within the meaning
of that statute. It is possible they could be brought within the
terms of sec. 4568m and sec. 4568?!. I am satisfied that their

practice, that is, where a man comes to a camp, pretends that he
wishes to hire out and by that means obtains supper, lodging
and breakfast, with the intention of doing no service at all, but
of defrauding the employer of such food and accommodation,
constitutes a confidence game within the meaning of these two
statutes. The subject of confidence games is treated in two

opinions rendered by my predecessor in Vol. Ill, Op. Atty. Gen.,
pp. 236, 251.

If the circumstances were such as to indicate that the man came

to camp and pretended to hire out for the purpose of getting

food and lodging and without any honest intention of obtaining
employment, I am satisfied he would be guilty and could bo
found guilty under sec. 4568m.
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Criminal Law—War Measures—Sedition—Facts submitted

held to warrant prosecution under sec. 3, ch. 13, Laws 1918.

August 2, 1918.
Charles F. Morris,

Distnct Attorney,
Washburn, Wisconsin.

In your letter of July 30 you submit testimony taken at a pre-
liminaiy hearing and ask whether or not the testimony so sub
mitted establishes an offense under sec. 3, ch. 13, laws of 1918,
relating to seditious remarks.

Sec. 3,. supra, provides:

"No person shall advocate, teach or advise, that citizens of
this state should not aid or assist the United States in prosecut
ing or carrying on war with the public enemies of the United

'States." , '

The testimony shows that a conversation arose among a group

of employes at the Dupont Powder Works over some newspaper

reports of American victories in taking German prisoners; that
during the conversation the defendant stated, among other
things, that the report was false from start to finish. The con
versation then shifted to cruelties committed by the Germans

and the defendant stated there was nothing to prove that this
was so, that he did not believe it, and that the cruelties com
mitted in the Civil War were of equal brutality and asked the
question why we should blame the Germans for their cruelties
at this time. Among other things, he said: "This is war. We
have no business in this war. We brought it on ourselves.
Germany was not to blame for heing in this war."
The question therefore arises as to whether or not the state

ments made by the defendant fall within the terms

"advocate, teach or advise that citizens of this state should not
assist the United States in prosecuting or carrying on war with
the public enemies of the United States."

The purpose of ch. 13 as set out in the title is as follows:

"An Act to prohibit interference with, or discouragement of
the enlistment in the military or naval forces of the United
States, or of the state of Wisconsin, and to prohibit teaching or
advocating that citizens of this state should not aid or assist the
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United States in prosecuting or carrying on war with the puhlio
enemies of the United States.

"Teaching, advocating and advising" are terms of considerable
breadth and one may teach by example, word, act or, as So
crates taught in the ancient times, by merely asking questions.
One may advocate by word, act, example, command or inquiry.
He maj' use direct, declaratory sentences or he may use sar
casm or ridicule with equal effect.
Turning now to the words uttered by the defendant, "We have

no business in this war," the word "we" is a very broad term
and was intended, to include the people as a whole in this coun
try. To say that we have no business in the war is by innuendo
saying that we should not be in the war, and that we should not
take part in it, which clearly means that we should not assist the
government in carrying it on, which •clearly falls within the in
tent of the statute. The real effect of the words used by the de
fendant and the practical innuendo that attaches can be gath
ered by the circumstances and conversation that preceded and
.followed the words in question. Upon such an analysis it i.s
found that only one meaning can be ascribed and that is that
the defendant was criticising those who were engaged in the war
and discouraging others from assisting in the war and teaching
and advocating that we should not be in the war or take part or
help in it.
A somewhat similar situation which explains the imputation

of a certain meaning to the' words spoken is found in the case of
Culver V. Marx, 155 Wis. 453. This was an action brought to
recover damages for slander. In that case the words I don t
have to use my wife for immoral purposes" was held to impute
the meaning that the plaintiff's wife was unchaste and that the
plaintiff profited thereby. It will be noted that there was no
direct utterance here stating specifically that the plaintiff did
use his wife for immoral purposes, yet, considering the words
that were spoken in that conversation, there can be but one con
clusion drawn from them and that is that the defendant in
tended to convey the idea that the plaintiff did use his wife for
immoral purposes.
I am therefor(j of the opinion that the testimony you submitted

shows the uttering of language.sufficient to warrant a prosecu
tion for violation of the statute in question.
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Elections—Beclarations—Tho^ declaration to be filed under
sec. 5.05, subd. (5), par. (b), must be that of the candidate, not
one made by an unauthorized third party for him.

August 3, 1918.
Honorable IMerlin Hull,

Secretary of State.
\ our esteemed favor of August 3, calling my attention to the

provisions-of sec. 5.05, subd. (5), par. (b), of our statutes is .at
hand. You, in substance, ask whether the declaration required
to be filed in your office by the candidate can be made and filed
by some one else for him. This provision of the statute reads as
follows:

*  * Each candidate shall file with his nomination
paper or papers, or within five days thereafter, a declaration
that he will qualify as such officer if nominated and elected."

I am satisfied that the declaration required by this statute
must be the declaration of the candidate. It must be a declara
tion that in a proper, true sense can be considered his declara
tion and not merely the declaration of some one else for him,
which may or may not have been authorized by him. The pur
pose of the statute undoubtedly is to have the assurance of the
candidate himself, his promise, that if nominated and elected,
he will qualify. The statute does not prescribe any particular
form of this declaration, but it must be in fact, I am satisfied,
the declaration of the candidate.

-Prisons -Convicts—A convict who violates his parole may be
deprived of all good time earned, by warden of state prison with
consent of state board of control.

August 5, 1918.
Board op Control.

With your communication of July 26 you have submitted a
letter from Henry Town, the warden of the state prison, dated
July 24, 1918, and addressed to you, which submits the ques
tion as to the time when the prison term of one, Adolph Limoge,
will expire. You state that it has been the practice of the war
den of the prison, when an inmate is returned for violation of
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paroife, to take from him all the good time earned up to the
date of his return. The question now arises whether all of the
good time allowed a convict when on parole can be taken from
him for violation of his parole.
It appears from Mr. Town's letter that Adolph Limoge, Num

ber 10418, was committed by the circuit court of Iron county
October 28, 1908, to serve 11 years on a charge of murder in
the third degree; that he was released on parole in a "legal man
ner on October 9, 1914; that he violated his parole on July 17,
1915, by failing to comply with the rules and regulations pre
scribed by your board for inmates on parole; that he admits the
violation of his parole and was arrested upon proper warrant
and taken into custody and returned to the prison on July 23,
1915; that on the date of violation Limoge had served six years,
eight months, and nineteen days, and in accordance Avith sec.
4928 had earned in that period four years, two months, and
twenty-four days good time which was taken from him; that on
an eleven-year sentence, deducting allowance for good behavior,
Limoge would have been obliged to serve six years and nine
months, and that he had therefore eleven days left to serve on
his sentence. In computing his time when he was returned to
the institution, there was added four years, two months, and
twenty-four days good time forfeited, and eleven days that he
had left to serve. If he had served his full sentence, he would
have earned four years and three months good time, so an allow
ance of six days good time was granted him on that part of the
sentence he had left to serve. But since his return to the in
stitution, he has lost five days more through misconduct, and the
date of his sentence as it now stands on jmur record will, expire
November 3, 1919. Limoge was at large from July 17, 1915, to
July 23,. 1915, a period of six days, which cannot be computed
as any part of his sentence.

Sec. 4928, Stats., provides for the amount of good time earned
each year, and then there is added the following:

"And in addition thereto, the warden may, with the consent
of the [state board of control] directors, cancel and deprive him
of- all or any part of the good time theretofore earned."

Sees. 4960c—1 to 4960c—4 provide for the parole of prisoners
from the state prison, and see. 4960c—5 confers upon the board

28—A. G.
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of control authority to issue a warrant to return an inmate to

the custody of the institution who has violated the conditions of

his parole.

Concerning the question submitted by you, I will say that it

must be answered in the affirmative. The language of the stat

ute clearly gives the warden, with the consent of the state board
of control, the power to eaneel and deprive an inmate who has

violated their rules, of all or any part of the good time he has
earned. This was done in the case of Limoge. You are there
fore advised that the computation of Mr. Town, as stated above,

is in compliance with our statute, and that the cancellation of
Limoge's time for good behavior is authorized.

Public Officers—School Director—sale to his school district
by a director in excess of $100 a year raises no obligation against
the-district in excess of that sum; any excess paid him should be
recovered.

August 5, 1918.

Miss L. Jeannetit: Bunker,

Director of School Board,
Grantsburg, Wisconsin.

Your esteemed favor of August 1, regarding financial matters
of your school district is at hand. I gather from your letter that
a director on your school board who retired from ofl&ce on July
1 of this year has presented to the school district for allowance
a bill in his favor, of $282.31, for coal, presumptively sold by
him to the school district during the past year, while he was a
director therefor. You further inform me that in looking up

the records you find that this same director has been paid by the
school district for coal supplied during the past year, being the
same year in which the first bill above mentioned was incurred,
amounting to $1,908, amounting in all to $2,190.31.
You further state that this same party, during the year 1917,.

and while he was a member of the village board, sold to the vil
lage large quantities of material for cement road work. As you
give no figures regarding the village mfitter and as that does not
come within your official' duties, I will for the present refer
only to the school district matters.

See. 4549, Stats. 1917 in their present form, was in force dur-
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iiig the time you mention. This statute clearly prohibits such
an officer from making a contract with the district board or the

district for the sale of such commodities, and our court has re
peatedly held that no valid claim on such a sale can arise against
the district.

These holdings of the court were all on the statute as it read
prior to the session of the legislature for the year 1915. At that
session of the legislature this statute was amended so that its pro
visions would not apply to such a contract for supplies not ex
ceeding $100 in any one year. In other words, a sale on such
commodities by an officer of the school district to the district
could be made if the aggregate amount did not exceed $100. If
it exceeded $100 in the year, then the contract is absolutely void,
at least for all amounts in excess of the $100, and no claim could
exist against the school district in favor of such an officer for
such coal supplied during any one year in excefis of said $100.

I therefore advi^ you that the retiring di].'ector's claim of
$282.31 is absolutely void and unenforceable; and I further ad

vise you that the district has a valid claim against him for $1,908
wrongfully and improperly paid to him by the district during
the past year, according to the facts you give. I base this opin
ion on the statute above cited and the following cases constru
ing the same, to wit: Menasha Wooden Ware Go. v. Winter,
159 Wis. 437,, 451, 452; Quayle v. Bay field Co., 414 Wis. 108,
115; and Arbuthnot v. Kelley, 135 "Wis. 362.

This last case above cited holds directly that the money paid
out by the municipality—^in your case the school district—on

such an invalid claim may be recovered.

Public Officers—Education—Principal County Training
School—The principal of a" county training school for teachers
would be aiding a book concern by running paid advertising in
a magazine published by him, contrary to sec. 40.23, subd. (2).

August 5, 1918.
Honorable C. P. Gary,

State Superintendent of Public Instruction.
In your favor of August 2 you state that the principal of a

county training school for teachers established under the pro-
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visions of see. 41.36 proposes to publish a periodical devoted
especially to the interests of rural schools and rural school teach
ers; that he intends to carry therein advertising for book con
cerns, for which he will receive from said bookpublishing houses
certain advertising compensation, and he expects to receive com
pensation from those taking the publication; and you inquire
whether sec. 40.23 would prevent him from thus publishing such
periodical and taking and receiving compensation for such ad
vertising from schoolbook concerns.

Sec. 40.23, subd. (2), provides that no

"teacher connected with any public school shall act as agent
or solicitor for the sale of any schoolbooks, maps, charts, school
library books, school furniture, apparatus or stationery, or fur
nish any assistance to or receive any reward therefor from any
author, publisher, bookseller or dealer doing the same. ^

I assume that the principal of the county training school for
teachers is beyond doubt an officer or teacher connected with a
public school, within the meaning of the language of this sec
tion, and it seems clear that for such a pei'son to conduct an ad
vertising medium and thereby receive compensation from school-
book publishers for advertising run in such a publication would
be furnishing assistance to such publisher or book concern in
the sale of its boolfs, and wbuld be receiving a re^vard therefor
from such publisher or bookseller or dealer, within the terms of
this statute.

It is therefore my opinion that it would be within the prohibi
tion of this statute for such principal to so conduct such busi
ness.

• Elections—A newly incorporated village containing parts of
two assembly districts must be furnished by county clerk with
ballots for election or primary for both districts in proportion
to number of votes in each district.

August 6, 1918.
Honorable Merlin Hull,

Secretary of State.
With your letter of August 3 you enclose a conununication

to you from the county clerk of Rock county, in which it is stated
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that in March, 1918, there was an election held in Footville, Wis
consin, to incorporate the village of Footville; that the village
comprises territory lying in two towns, one-half in the town of
Center and one-half in the town of Plymouth; that the town of
Center lies in the first assembly district, and the town of Ply
mouth in the second assembly district; that in that part lying
in the town of Center, as nearly as can be ascertained, there
would be twenty-six votes; and that in that part lying in the
town of Plymouth there would be seventy votes. The county
clerk inquires how he is to furnish ballots for the village of
Footville as to assemblymen, and you have submitted this ques
tion to me.

In view of the constitutional provision, sec. 4, art. IV, that
assembly districts shall be ."bounded by county, precinct, town
or ward lines," and the decision in the case of State ex rel.

Hicks V. Stevens, 112 Wis. 170,1 take it that for the purpose of
electing an assemblyman and determining the boundaries of
the assembly districts the village of Footville may be treated as
nonexisting, in other words, that the boundaries of the two as

sembly districts have not been changed.
In the Stevens case the court held that the constitutional pro

vision was not violated by an act creating a new county out of a

portion of the territory of one of the assembly districts in the

old county but providing that it shall form a part of the original

district until otherwise apportioned according to law. ThiC

court held that for the purpose of electing an assemblyman the

new county in such a case may be treated as nonexisting.

It follows that part of the village of Footville is in one as

sembly district, and the other part is in another assembly dis

trict. The village constituting only one voting precinct, it will

be necessary, in order to give the electors a chance to east their
ballots for their respective assembly districts, to have two kinds

of ballots—some for each district.

Under sec. 6.26 you are required to print a sufficient number

of ballots not to exceed seventy-fiye ballots for each fifty votes

east at the second last preceding general election, to be used at
each election precinct in the county. In this case it will be neces

sary for you to determine as nearly as possible how many of 'the
jnhgbitfants of the village in each district voted at the second last
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preceding general Section, and to supply two kinds of ballots
to the village and the proportionate number for each assembly
district.

Bridges and HigJiwa/ys—Maintenance—^As a.general rule towns
must maintain bridges and highways. This burden passes to

counties whenever roads become state highways,

August 7, 1918.
J. R. Pfiffner,

District Attorney,
Stevens Point, Wisconsin.

In a letter dated August 5, 1918, you state that about two
months ago the bridge which spans the Plover River and which
forms part of the highway in the town of Hull was destroyed,
and that restoration of said bridge will necessitate the expendi
ture of considerable money; that

"this road was designated a county trunk line system road un
der the provisions of sec. 1317m—5 of the statutes"

by the county board, and that the county has allotted funds to
said highway; and it is claimed that the county has maintained
this highway for several years. It is not on the state trunk,
highway system.

You ask to be advised where the legal duty rests for the re

construction of this bridge. The town board claims that the

obligation is the county's, and you ask for my opinion upon that
question.

The general rule governing the maintenance of highways

casts upon the towns the burden of opening the highways and

keeping them at all times passable and safe for public travel,
and this includes bridges. Sees. 1223 and 1338, Stats. Unless
this bridge forms an exception to that riile, the town is under
obligation to replace the bridge. By including highways in the

"county system of prospective state highways" (sec. 1317m—3,

aubsec. 1), or by deciding to improve portions thereof entirely

at county and state expense (sec. 13179»—5, subsec. 1), this bur
den is not shifted to the county.

State highways form an exception to the general rule above
stated,
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"9. All state highways heretofore or hereafter constructed
under the provisions of sections 1317m—1 to 1317m—15, in
clusive, of the statutes, shall he maintained at the expense of the
county in which they lie." 1317?r—^7, Stats.

The inquiry, therefore, turns upon what is or constitutes a
state highway, and the answer to that inquiry is found in sub-
sec. 3, sec. 1317m—3, and subsec. 8, sec. 1317m—7.
So much of the two subsections last mentioned as is strictlj'"

applicable rea^ as follows:

"3. The county board may adopt any part of the prospective
system together with all bridges and culverts thereon as a state
highway; provided (1) that such part has heretofore been im
proved with stone or gravel, (2) that it is in good repair; and
(3) that all bridges and culverts on such part are well con
structed and in good repair."

"8. Upon the completion of a highway or bridge for which
state aid has been granted the same shall be inspected by the
state highway commission. If the construction be completed as
provided for in the plans and specifications the road
or bridge shall be deemed to have been accepted « « e .
The term state highway as used in sections 1317m—1 to
1317?>j.—15, inclusive, shall be construed to mean only such high
ways as have been so accepted, together with the permanently
improved bridges and culverts thereon, and those adopted by
the county board according to subsection 3 of section 1317m—3."

It has been repeatedly ruled by this department that until
highways have been so improved and accepted, the obligation of
the town to maintain the same remains unchanged and in full
force. No doubt is entertained as to the correctness of those

rulings. I gather from your letter that neither the bridge nor

the higliway at the place in question has been so accepted or

adopted bj^ the county board. It follows that the duty of re
placing the bridge rests upon, the town.

I am of the opinion, however, that sec. 1319, Stats., is appli

cable, and that the town may avail itself of the provisions thereof
and thus require the county to contribute to the expense neces
sarily involved.
Regarding the matter of forcing said town to act, attention is

called to the provisions of sec. 1338, and subsec. 8, sec. 1317m—9.
Said sec, 1338 in express terms includes cases where a town shall

"refuse, fail or neglect to repair any public highway or build or
repair any bridge thereon,"
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but the procedure prescribed by this section is far from expedi
tious.

The construction of this bridge, it seems to me, is clearly
within the meaning of par. (a), said subsec. 8, sec. 1317m—9,
and resort may be had thereto for putting this highway in con
dition for travel, provided the cost of the bridge is not too great.
Evidently the sum required Avill exceed the amount available
under said subsec. 8, and recourse would have to be had to see.
1338 in case the town refuses to proceed in the matter.

Bridges and Highways—^If a contractor, by active fraud and
without full performance of a bridge contract, obtains payment
in full, an action against him is maintainable.

August 7, 1918.
P. H. Urness,

District Attorney,
Mondovi, "Wisconsin.

I have yours of August 6, transmitting the letter of August
2 from the Wisconsin highway commission to Robert Ashton,
town chairman, and also the letter of the latter to you, relative
to the Jackson bridge, in the town of Glencoe, in Buffalo countj\
Upon inquiry at the office of the highway commission, I find

that the contract for the construction of this bridge was en
tered into between said town and two commissioners represent
ing the county board, on the one hand, and A. D. Burnett & Co.,
contractor, on the other. A copy of the contract is on file with
the commission. It would apiiear therefrom that a bond was
given by the contractor. It seems quite plain from the con
tract that the bridge was constructed by the town with county
aid, under sec. 1319, Stats.

It appears from your letter and from reports that have come
to the highway commission that the reinforcement rods in the

floor of the bridge are three feet apart, whereas the specifications
called for placing such rods six inches from center to center.
If that is a fact, the contractor must have willfully perpetrated
a rank fraud upon the public officers in charge of this work.
The contract recites that the work was to be completed by No
vember 15, 1912. You say that the last payment was made in
1913, While I liave not given this matter particuhiy study, I



Opinions of the Attorney-Oeneral 441

feel quite certain that a cause of action exists against the con
tractor and that it will be an action based upon said contract for
failure to perform the contract and for fraud and misrepresenta
tion in obtaining payment.

Section 4222 is a statute of limitations, which applies. Evi
dently an action is not yet barred by lapse of time.
My present notion is that an action upon this contract is main

tainable in the name of the town. Possibly the county should be
made a party plaintiff because it contributed to the expense of
building the bridge and was in a sense a party to the contract
and because the county under the present statutes is bound to
maintain this part of the highway, it having become part of the
state highway system. See subsec. *9, sec. 1317m—7.

This matter is certainly one that should be thoroughly investi
gated, and if the facts are as before represented, action should
be taken.

Public Lands—State Parks—Public Officers—Conservation
Commission—The state conservation commission has no power to
bind the state to any conditions, restrictions or suggestions con
tained in a conveyance of land for park purposes which are not
authorized by law.

August 8, 1918
Conservation Commission.

Mr. P. B. Moody, on the 22d day of July, submitted to me a
letter from D. E. Roberts, of Superior, Wisconsin, together with
a form of a proposed deed to the state of Wisconsin to certain

lands in Douglas county, to be used for state park purposes and
to be known as tl^e Patterson State Park.
I have examined said proposed deed, and am of the opinion

that it attempts to impose conditions, reservations, restrictions,
and suggestions which are not within the power of the conserva
tion commission to agree to by the acceptance of the proposed
deed.

In an opinion to the conservation commission dated May 3,
1918,** I considered the power of the commission in respect to a
proposed conveyance from Mr. John A. Latsch, of Winona, Min
nesota, to the state of Wisconsin, covering certain lands in Trerc-

Page 260 of this voluma
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pealeaii county for state park purposes. In that opinion I held
that the eommission has no power to accept a grant which is not
in harmony with the statutes prescribing the powers and duties
of tlie commission in respect to state park lands, and that the
commission has no power by the acceptance of a deed to impose
upon the state conditions or stipulations not conferred by law.
It is my opinion that all of the conditions, reservations, and

restrictions contained in the proposed deed from Mr. Patterson
should be eliminated.

Bonds—Trade Regulations—Collection Agencies—It is not
the duty of the secretary of state to make investigations into
merits of claims made by patrons of collection agencies nor to
institute action on bond.

August 8, 1918.

W. B. Naylor,

Assistant Secretary of State.

■ In your letter of August 7 you submit the following:

"Complaints have been made to this office against certain in
dividuals for alleged failure to properly account for the proceeds
of various collections rriade by such individuals. The impres
sion seems to be that it is the duty of this office to investigate
such matters and to require proper accounts to be rendered or
else to proceed upon the bond which is filed with us. Will you
kindly advise what in your judgment would be the proper action
for this department to take upon the filing of such complaint ?''

Sec. 1747—150, Stats., provides, in substance, that no collec
tion agency shall engage in the business of collecting without
having on file with the secretary of state a good and sufficient
bond; said bond is to be in the sum of $5,000, and is condi
tioned that the collection agency will turn over and properly ac
count for all moneys collected, in keeping with the terms of the
agreement upon which the collection was received. The bond is
to be approved by the attorney general.

«■ =» The bond shall not be accepted unless approved by
the secretary of state, and upon such approval it shall he filed
in his office. ^ .

'' The secretary of state shall keep a record of the bonds filed
with him under the provisions hereof, with the names, places
of residence and places of business of the principals and sureties,
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and the name of the ofRcers before whom the bond was executed
or acknowledged; and the record shall be open to public inspec
tion."

It seems to have been the intent of the legislature to protect
the public, and especially creditors who seek to avail themselves
of the assistance of a collection agency, against fraudulent prac
tices of unscrupulous agencies. Befpre the passage of this act
thp protection to the public generally against sufeh practices was
confined to the criminal statute punishing for the conversion of
moneys held in trust for another, under the embezzlement stat
ute. This, however, furnished to the creditor no'financial re
covery.

It seems to have been a part, of the legislative purpose to pro
vide for the bonding of collection agencies. It is quite apparent
that it would be impracticable to require that each patron of the
agency be furnished a separate bond, inasmuch as many of the

collections are small amounts. The legislature has provided, there

fore, that each agency shall furnish a general bond, conditioned
that the amounts collected will be paid to the proper persons and
this bond is to be filed in a public place, open to the public, to
wit, in the office of the secretary of state. The requirement that
the bond be filed with the secretary of state seems to have been
merely a matter of public convenience for all those desiring in
formation regarding the responsibility of collection agencies.
No further duty than to approve the bond, file it in the office

and keep -the same open to public inspection seems to have been
imposed upon the secretary of state. In other words, it seems
to have been the legislative intent that the secretary of state act
merely as a custodian of the bond, whose duties cease upon ap
proval, filing and keeping the same open for public inspection..
If any aggrieved patron of a collection agency desires to sue

on the bond, that is a private matter, and the duties of the secre
tary of state Avitli reference thereto, at most, are to appear when
called into court by proper subpoena to identify or present the
bond.
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Municipal Corporations—Cities—Special charter cities may
. adopt the General Charter Law, under sees. 925—3 to 925—5, in
which event the proceedings are to be certified to the secretary
of state and letters patent are issued by the governor.
When only part of the General Charter Law is adopted the

proceeding is complete when the ordinance is adopted as pro
vided by sec. 926.

Honorable Emanuel L. Philipp, August 9, 1918.
Governor.

I herewith return to you the letter of P. T. Meeuwsen, city
clerk of Oconto, dated August 2, 1918, and addressed to the
secretary of state, and also the documents which accompanied
said letter.

These papers relate to the adoption by the city council of
Oconto of the provisions of sec. 925—126 of the General City
Charter Law.

Evidently the city authorities are proceeding upon the as
sumption and are laboring under the impression that sees. 925—3
to 925—6, inclusive, are applicable to their ease, and expect that
you will issue a patent under the great seal, under the provisions
of sec. 925—5.

As a matter of law, sees. 925—3 to 925—6, Stats., have no ap
plication to a proceeding to adopt a single section or portion of
the General Charter Law.

The provision of the statute which applies to that proceeding
is found in sec. 926, Stats. It is there provided that the com
mon council of any city existing under special charter may, by
a three-fourths vote of all the members, adopt the provisions of
aiiy subchapter, section or subdivision of the General Charter
Law by ordinance, which ordinance when adopted as therein
prescribed "shall operate to that extent as an amendment of
such charter."

That is the extent of the formalities for adopting portions of
the General Charter Law. There is no requirement that such
proceeding shall be certified to the secretary of state, or that
any patent shall issue.

There is no duty, therefore, for you to perform as governor in
connection therewith, and you are advised that you are simply
to return the papers to the secretary of state, or to the city clerk

of Oconto, as you deem best.
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Criminal Law—Offenses against Property—Sec. 4441 dis
cussed with reference to removal of plants trailing on line fence?.

August 10, 1918.
E. E. Brindley,

District Attorney,
Eichland Center, Wisconsin.

In your letter of August 7 you state:

"D. erects a partition fence between his property and that of
his neighbor B. The fence is presumably upon the line between
the two properties. B. plants sweet peas and beans along his
side of the fence and the plants climb upon the fence using the
same as a support.- The plants, however, do not climb over
upon D.'s side of the fence.
"D. comes out in the evening about ten o'clock P. M. and

takes the peas and beans belonging to B. down from B.'s side of
the fence and lays them upon the ground without, however, up
rooting them or tearing them up, the result being that the plants
will soon die, as climbing peas and beans cannot thrive when de
prived of their support.
"The question is: Can D. be taken on a criminal charge

under see. 4441 of the Wisconsin statutes?"

Sec. 4441, Stats., provides, among other things, for the pun
ishment of persons who willfully, maliciously or wantonly de
stroy or injure any personal property of another. I assume from
your letter that the partition fence is on the line between the
two properties. The line between the property is a mathemati
cal line without magnitude. The fence, of course, has magni
tude, and if the center line of the fence is on the partition lino,
then the side of the fence facing B.'s property is on his land.
You state in your letter:

"The plants, however, do not climb over upon D.'s side of the
fence."

I am a^uming, therefore, that no part of the plants projected
over upon B. 's property.

"A partition fence on the line between adjoining lands has
generally been held to be the common propei'ty of the owners
of the adjacent lands." 12 Am. & Eng. Ency. of Law (2d ed )
1060. V

"Though a division fence be built in separate sections, each
of the adjoining owners has an interest in the whole, and in
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every section; and when built the fence belongs beneficially to
both, as much as if it had been done bj' contract and the ex
pense divided, or if the two had joined in building the whole
fence. Ncwell v. Hill, 2 Met. (Mass.) 183; « * ® Holla-
dmj V. Marsh, ® 20 Am. Dec. 678." Ibid., note 5.

It would appear, therefore, that B. would have the right to
use the portion of the fence on his side of the line, providing he
made such use of it as was reasonable, and such use did not con
stitute a willful destruction of the fence. This leads us to the

conclusion that B. has committed no trespass, either upon tlie

land or the property of D.
Turning now to the question of B.'s liability under sec. 4441,

Stats., tlie fact that the plants were near the line "between ad
joining property owners but not extending over the line does not
seem to change the situation with reference to the essential re
quirements of the offense.
There are three essential elements necessary to the commission

of the offense named in sec. 4441, Stats., specified above: ' first,
ownership of the property destroyed or injured; second, injury
or destruction of B.'s property by D.; third, intent willfully,
maliciously, and wantonly to injure or destroy the property.
Whether or not all of these. essentials attended the conduct of

D. at the time'of the acts complained of is a question for the
jury.

I quote from your letter, referring to his handling the plants,
the following:

<«© © © And lays them upon the ground without, however,

' uprooting them or tearing them up."

This does not seem to be quite consistent with a malicious intent
to destroy or injure the plants, and if D. honestly believed that
B. had no right to have his plants trailing on the fence and took
the plants down, using care not to cause unnecessary injury to
them, the element of willful intent to wantonly destroy and in
jure the property would be wanting. This, however, as I have
stated before, is a question for the jury.
Whether or not it is advisable to initiate a criminal prosecu

tion in a 6ase involving trivial matters of this kind, you are in
better position than I to determine, as you have~all the sur
rounding facts and circumstances before you.
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Bridges and Highways—Maintenance of Bridges—^Whether
the duty of maintaining a bridge in a public highway devolves
upon the town or county depends upon whether the place in
question is a state highway or not.

August 10, 1918.

"WlLLARD E. GaEDE,

District Attorney,
Sturgeon Bay, "Wisconsin.

You state under date of July 30, 1918, that the Baileys Har
bor road was included in the Door county system of prospective
state highways; that prior to such incorporation this highway
had been graveled and a good bridge thereon then" spanned a cer
tain creek; that such bridge must now be replaced by a more sub
stantial Structure, and this question arises: Who must build
the new bridge, the town or the county? You express the
opinion that the burden is on the town.
The answer to your question , depends on whether or not this

bridge is'part of a ''state highway." If it is, the county must
maintain it; otherwise, the town must do that.

"3. The county board may adopt any part of the prospective
system together with all bridges and culverts thereon as a state
highway; provided (1) that such part has heretofore been im
proved with stone or gravel, (2) that "it is in good repair; and
(3) that all bridges and culverts on such part are well con
structed and in good repair." Sec. 1317?n—3, Stats.

In case the county board have adopted this stretch of road as
a "state highway" and at the time such action was taken this
bridge was "well constructed and in good repair," the county
thereby assumed the obligation of maintaining the same. Sub-
sec. 9, sec. 1317wi—1.

The question is therefore resolved into an inquiry as to the
facts.

This department, has frequently considered the statutes which
control the passing from a town to the county of such obligation
to maintain highways. Vol. VI, Op. Atty. Gen., pp. 313, 421;
opinion to district attorney, Portage county, dated August 7,
1918.^

■ Page 4S8 of this volume.
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Courts—Escheats—Escheated personalty should be converted
into cash in the court and then paid to the state treasurer.
Long time bank certificates of deposit should not be accepted

by the latter.

August 10, 1918.
Honorable Henry Johnson,

State Treasurer.

Replying to your inquiry of August 3, 1918, relative to the
action which you should take in the matter of three certificates

of deposit. Numbers 3634, of the American Trades & Savings
Bank, of Racine, dated July 17, 1916, issued to Elizabeth C.
Carpenter and indorsed by her to John D. Rowland, adminis
trator,' and by him to you as state treasurer,, said certificates
heing for $35.71 each, you are advised that these certificates and

also the bank draft for $14.82 should be returned to John D.

Rowland, administrator of the estate of Andrew Steingruber.
It is my opinion that when personal property escheats, it

should be converted into cash under the direction of the countj'^
court and that you, as state treasurer, should receive as escheats
only cash or the equivalent thereof.

To begin with, this escheated property belongs to the state
school fund, and subd. (7), sec. 3935 directs that it

"shall be paid to the state treasurer and become a part of the
school fund."

Sec. 3937 provides:

'' The sum paid ^ ^ ^ into the state treasury shall be re
funded to the proper owner, ® ® upon his establishing
his right to the same as herein provided. « «■ «=. When the
claim is finally adjudicated * ^ ® the county court shall so
certify to the secretary of state, who shall thereupon audit and
the state treasurer shall pay the same; but no interest on the
claim shall be paid by the state." j

These statutes contemplate that you are to receive only what
can properly be said to be paid into the public treasury. That
means currency or legal tender. You are not authorized to ac
cept property in any other form, nor are you authorized to act
as a sales agent and convert other property into cash. That
matter is the province of the county court and the administrator.
The latter is protected upon a sale by having the court confirm
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his acts. You would have no such protection, should you make
a sale of these certificates. Should you sell them, it would be at
the peril of having a claimant subsequently prove that the certifi
cates were worth more than you sold them for.

It seems to me plain that these securities should be liquidated
by the administrator and that the net estate in the form of cash

is whal should be paid to you.

Public Officers—Secretary of State—Elections—Secretary of
state is required to furnish certified copies of nomination papers
in his custody upon receipt of proper fees.

August 10, 1918.
Honorable "William B. Naylor,

Assistant Secretary of State.

In your communication of August 9 you state that your de
partment has received a request from an individual to furnish
him with a certified copy of the nomination papers as procured
in one county for a certain candidate for congress; that he de
mands this copy and is ready to pay your fee for the same. You
inquire if it would be lawful and proper for. you to comply with
this demand, or whether there is anything in the Prinuuy Elec
tion Law or elsewhere which would preclude you from comply
ing with this request.

The nomination papers for representative in congress are re
quired to be filed in your office under sec. 5.07. Subd. (5) of
said section reads thus:

"All nomination papers in the custody of any official under
the provisions of this section shall, four months after the day of
the election at >vhich the nominees sought to be named by such
nomination papers have been voted for, be destroyed, by the
official having such custody. Such papers as are material to
any investigation or litigation then pending, shall not be de
stroyed, however, until the final determination of such investi
gation or litigation."

Sec. 14.29, subd. (9). provides, concerning the duties of the
secretary of state:

"Furnish Certified Copies. Make a copy of any law, reso
lution, deed, bond, record, document or paper deposited or kept

29—A. G.
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in his office, upon request therefor, attach thereto his certificate,
with the great or lesser seal affixed, and collect therefor twelve
cents pci* folio and twenty-five cents for such certificate."

A nomination paper of a representative in congress filed in

your office is a paper within contemplation of this statute, as it

is placed in the custody of your department until it is required
to be destroyed by express provision of the statute.

You are therefore advised that it is your duty to furnish certi

fied copies of nomination papers filed in your office to the appli
cant for the same, upon the receipt of the proper fees therefor.
I find no provision in the statute which militates against the con
clusion here arrived at.

Elections—Nomination Papers—Declarations—^Nomination pa
pers for county officers must have as many signers as 3% of high-
eat vote cast for presidential elector in preceding election.

Candidate must file statement that he will accept within time

limit.

Place may be filled on ballot only when there is a vacancy.
Person may be nominated at primary even though he has not

filed nomination papers.
August 13, 1918.

W. T. Doar,

Dislnct Attorney,

New Richmond, "Wisconsin.
Your letter of August 10 states that your county clerk has

directed your attention to the nomination papers of Ervin Haw
kins, who has filed papers as candidate for the Democratic nomi
nation of clerk of the circuit court at the September primary,

and also to the nomination papers of Henry O'Connell for the
Democratic nomination of county treasurer at the September
primary, and to those of Charles Cole, filed as candidate for the
Democratic nomination of register of deeds. You state that Mr.
Hawkins has filed names from more than seven election pre

cincts with a total number of 64 names; Mr. O'Connell has filed
names from seven precincts with a total, of 52 names; Mr. Cole
has also filed names from seven precincts with a total number
of 53 names. You also state that the largest vote for presi

dential electov at .tlie last pi'eceding presidential election in youj?
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county for the Democratic candidate was 2,352 and you direct
Illy attention to par. (c), subd. (6), sec. 5.05, which require^ the
nomination papers for county officers to be signed by at least
three per cent of the party vote in at least one-sixth of the
election precincts and in the aggregate not less than three per
cent nor more than ten per cent of the total vote of the party in
such district.

Under par. (d) in said subdivision the basis of percentage in
each case is the vote of the party for the presidential elector re
ceiving the largest vote at the last preceding presidential elec
tion. Three per cent of 2,352 is 71. Neither of the candidates
having that number of names on the nomination papers, it fol
lows that they have not sufficient names to make a legal nomina
tion. The above statute is the one governing such cases .and it
is clear and must be complied with. You also state that each
one of the above named persons failed to file a declaration that
he Avill qualify as such officer if nominated and elected within
five days after filing the nomination papers, as is required by
par. (b), subd. (5), sec. 5.05.

This is also a fatal infirmity in the nomination papers, as the
statute clearly requires it, it being mandatory and not directory.
See Opinions of Attorney General for 1910, p. 296; Vol. Ill, Op.
Atty. Gen., p. 331.
You further inquire whether other names may be placed upon

the primary ballot under the provisions of sec. 5.28 which con
tains the following:

0 Upon such declination or the death of a nominee

the vacancy or any vacancy caused by the insufficiency of certifi
cates of nomination or nomination papers may be filled in the
same manner as original nominations, ** ** * ."

This provision would not be applicable to the cRses referred

to because there is no vacancy caused by their failure to file

legal nomination papers. Had the primary been held and no

nominations had been made, by reason of the fact that the
nomination papers of the parties were defective or insufficient,
then the vacancy thus created might be filled as indicated in this
section.

You are advised, therefore, that the names .of the parties in
question cannot be placed upon the primary election ballot in
the maimer indicated in this section.
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You have another question, and that is whether a candidate
may^ be nominated on the Democratic ticket at the September
primary, by writing in the name of the person on said ticket.
This must be answered in the affirmative, provided the nomi

nation is made in compliance with sec. 5.17. I direct your at
tention specially to subd. (3) of said section, which provides
thus:

"But no person shall be entitled to have his name placed on
such ballot who has not filed a nomination paper as provided
in sections 5.05 and 5.07 of the statutes, unless he shall have
received at such primary election a number of votes not less than
the number of signers required by sections 5.05 and 5.07 of the
statutes for nomination papers, and shall have filed within five
days after receiving official notice of his nomination, a declaration
that he will qualify as such officer if elected."

Bonds—Department of Agriculture—State Fair—Bonds of
secretary and accountant of state fair may be paid for by state
if officials are required to give such bonds by rule, by-law or
regulation of department of agriculture.

August 13, 1918.

Honorable Merlin Hull,

Secretary of State.

Under date of August 8 you have submitted to me three bonds,
which you state were filed with your department for the secre
tary and accountant of the state fair and one for the commis
sioner of agriculture, and you request that I give you an opinion
as to whether or not the premium on these bonds may be paid
for by the state.

Sec. 1966—38 provides:

'' The state, any county, town, village, city or school district
may pay the cost of any official bond furnished by an officer
thereof, pursuant to law or any rules or regulations requiring
the same, if l5aid officer shall furnish a bond wth a surety com
pany or companies authorized to do business in this state, said
cost not to exceed one-fourth of one per cent per annum on
the amount of said bond or obligation by said surety executed.
The cost of any such bond to the state shall be charged to the
appropriation for the state officer, department, board, commis
sion or other body, the officer of which is required to furnish
the bond." >



Opinions op the Attorney-Genebal 453

There is no sta^l^te which in express terms requires the giving
of an official bond of the officers here under consideration. The
question then confronts us: Is there any rule or regulation by
the department of agriculture under which the cost of this bond
may be paid?

In sec. 1458—3 it is provided:

"It shall be the duty of the department of agriculture and
it shall have power, jurisdiction and authority:

<(« .« «

" (2) (a) To control all .state fairs and state fairgrounds, and
to make such rules, by-laws and regulations in relation to the
management of the business of such department and state fairs,
and the offering of premiums thereat, as it shall from time to
time determine, subject to the provisions of section 1458—2 of
the statutes."

Said sec. 1458—2 provides for the appointment of a state fair
advisory board by the governor, with the consent of the senate,
and contains the following:

o. e gjiaii \yQ the duty of the department of agricul

ture to co-operate and advise with said board on all matters re
lating to the conducting of the state fair, and it is hereby made
the duty of said board to advise and assist said department of
agriculture in promoting the state fair in all of its departments.
The decision of the department of agriculture upon all matters
connected with the said state fair shall be final."

I have been informed that it has been deemed advisable to

have the officers in question under bond, for the reason that
they receive in their custody money belonging to the state dur
ing the time when the state fair is eonducted. If the depart
ment of agriculture, with the advice of the state fair advisory
board, duly passes a rule, by-law, or regulation to the effect that
the officei*s in question shall give an official bond, such as the
bond enclosed with your letter, and the bond is given pursuant
to such rule, by-law, or regulation, it will be lawful for you to
audit a claim for the cost of the same. I understand that the

department has not as yet passed such a rule, but they have as
sured me that they wiU do so.

If such a rule is passed, then the cost of the bond may be
paid by the state.
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Elections — Nomination Papers—Affidavits — Declarations—
Statement at top of nojiiination papers for county officer must
give precinct of signers; so must affidavit attached thereto.

Affidavit cannot be made by candidate.
Candidate must file statement that he will accept within five

days of filing papers.

August 13, 1918.
George E. O'Connor,

Distnct Attorney,
Eagle River, Wisconsin.

With your eommunication of August 10 you have submitted
some nomination papers and four qu'estions, which X will take
up in their regular order.

1. "Should the county clerk place C. II. Adams' name on
the sample and primary ballots?"

It appears from your statement and from a certified copy of
the nomination papers enclosed in your letter that the residence
of the signers is given as "Phelps," meaning the town of Phelps,
and you state that it is a fact that they live in the town of
Phelps. The same is true in the second nomination papers,
where the residence is given as "Arbor Vitae," meaning the
town of Arbor Vitae, and their residence is in said town. This,
I take it, is no defect.

The form at the top of the papers and the affidavit at the
bottom are not in compliance with the requirements of the
statute, as given in the form, sec. 5.05. It is not stated in what
town or precinct the electors reside who have signed the paper,
and the affidavit of the elector attached thereto does not state
that those who have signed the paper are electors in a certain
precinct or totvn in said county, which is required under par.
(b), subsec. (5), sec. 5.05. I think that this is a serious defect

as it is material to know in what precinct the electoi-s reside
in order to determine whether the nomination papers filed are
sufficient to meet the requirements of the statute.

This question must, therefore, be answered in the negative.

2. "Should the county clerk place Melntyre's name on the
sample and primary ballots?"

The defect which appears in the nomination papers of Harry
B. Mclntyre is that the statement at the top of the nomination
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papers says that the undersigned are electors of the town of
Eagle River, while they give their residence in the nomination
papers as "State Line," meaning the town of State Line. The
affidavit of the elector is to the effeet that he is a qualified elector
in the above named precinct and that he is personally acquainted
with all the persons Avho have signed the above nomination papers
and that he knows them to be doctors of the prc(;inct named
therein. The precinct named in which the undersigned are
electors is the town of Eagle River. It is true that their resi
dence is given as '' State Line,'' but a pcr.son may be a resident
of a place and not an elector.

This question must be answered in the negative, as I am of
the opinion that this is a fatal defect in the nomination papers.

3. "Should the county clerk place on the sample and pri
mary ballots the names of candidates who have failed to file
the 'Declaration' required by sec. 5.05?"

This will necessitate a negative answer, as the provision of
par. (b), subdi (5), sec. 5.05,

"but each candidate shall file with his nomination paper or
papers, or within five days thereafter, a declaration that he will
qualify as such officer if nominated and elected,"

is mandatory. See Opinions of Attorney General for 1910, p.
296, and Vol. Ill, Op. Atty. G-en., p. 331.

4. "Should the county clerk place on the sample ami primary
ballots the names of the candidates who made affidavit to one
of their nomination papers contrary to the provisions of sec.
5.05 when if such nomination papers arc void they have only
two nomination pjipers, which is" one less than the minimum
and therefore insufficient?"

The foui-th question must also be answered in the negative,
as the same paragraph of the above section provides: "Such
affidavit shall not be made by the candidate." A violation of
this provision, therefore, is a fatal defect.
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Education — School Districts—Municipalities—Cities—Joint
school district part of which lies in incorporated village and
part in town, maintaining a graded school, entitled to special
state aid after village has become an incorporated city.

August 14, 1918.
Honorable C. P. Gary,

State Superintendent of Public Instruction.
I have your letter of August 15, which reads as follows:

"The village of North Milwaukee has for many years main
tained a state graded school of the first class under the pro
visions of 40.41. This school was organized many years ago.
"School opened in September, 1917, and has been maintained

in accordance with statutory-requirements. In March, 1918, the
electors of the village voted to incorporate as a city. A question
has arisen as to the right of this school to share in the appor
tionment for the current year as provided by statute for state
graded schools of the first class.
"Subdivision 10 of 40.41 reads as follows:
" ' (10) No more than one such graded school in any village

shall receive the state aid as herein provided, nor shall any
graded school in any incorporated city participate in said state
aid.'

"The statute requires that a state graded school shall be main
tained for nine months in order to be entitled to share in the
special apportionment. This school has been maintained in the
village for at least .six months but for the rest of the year Avill
be in the city.
"Part of this district lies beyond the city limits and conse

quently is a joint district. This fact is likely immaterial.
"Will the fact that during the year a change was made from

village to city government prohibit the apportionment that would
have been granted if the village had not incorporated as a city?"

While you do not give the corporate name of the school dis
trict concerned, it appears from your statement of facts that it
is a joint school district and that only a portion of said school
district is within the limits of the newly incorporated eity of
North i\Iilwaukee. Your statement does not disclose what rela
tive portion of said school district is included Avithin the limits
of said city, but I do not knoAV as that is important. The fact
remains that the school district is not Avholly included within
the city and is not maintained as a city school and had not been
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maintained as a village school while the municipality was a
village.
The first paragraph of sec. 40.41 reads as follows:

'' The school board of any school district maintaining a graded
school but no free high school nor a school of a grade equivalent
to a free high school, town free high schools excepted, may re
ceive special state aid as hereinafter provided upon full compli
ance with the following conditions."

As I understand it, the said school district has complied with
all the conditions required by law.
The essence of the paragraph just quoted, in connection with

the. essence of subd. (10) of said section, which is set forth
in your letter, would make a sentence reading about as follows:
The school board of any school district maintaining a graded
school may receive special state aid upon compliance with said
section, but no graded school in any incorporated city shall par

ticipate in such state aid.
The fact that the electors of that portion of the joint school

district lying within the village voted to incoi'porate as a city
did not in any manner disturb the existing joint school district.
If it was entitled to state aid before the granting of a city char

ter, it seems to me it is entitled to state aid since that event. I

am informed that the village of North Milwaukee was chartered

as a city on April 2, 1918.
The "graded school" of this joint school district is partially

in the city of North Milwaukee and partially in the town of
Granville, and is therefore maintained in part by said city and
in part by the town of Granville. In other words, the said
graded school is as much the graded school of the town of Gran
ville as it is of the city of North Milwaukee and is maintained
as such by both municipalities.

It is therefore my conclusion that the school district in ques
tion is entitled to an apportionment of special state aid for

graded schools, and the fact that the village of North Milwaukee
is now the city of North Milwaukee should not interrupt the
granting of such state aid.
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Intoxicaling Liquors—City Parks—The giving of intoxicating
liquors to persons in a park who have paid admission under
eircumstancos stated is a violation of state excise law.

August 16, 1918.
A. R. Jankcky,

District Attorneyf
Racine, Wisconsin.

•I have your letter of August 14, in which you submit the ques
tion whether the following facts and circumstances will consti
tute an illegal sale of liquor under see. 1565, Wis. Stats.;

"In a private park in this city, adjacent to which there
formerly was a saloon but which is no longer operated due to
the fact that the owners of the same were several years ago de
nied a li(tuor license, numerous gatherings (picnics) are now
being held. People Avho attend pay $1.00 which is used to cover
expenses; said exjienses consisting mainly in paying for beer
which is i>urchased, brought to the grounds and there consumed
by those present."

See. 1550, Stats.,provides in part:

"If any person shall vend, sell, deal or traffic in or, for the
purposes of evading any law of this state, give away any spirit
uous, malt, ardent or intoxicating liquors or drinks in any quanti
ty Avhatever, without first having obtained a license or permit
thei'efo]* as i-equired by this chapter, he shall be deemed guilty
of a misdemeanor, and on conviction thereof, shall be punished
therefo)','' etc.

Sec. 1565 contains the following:

"The giving away of intoxicating liquors or other shift or
device to evade the provisions of any law of this state relating
to excise or the .sale of intoxicating liijuors shall be deemed and
held to an unlawful selling within its provisions * *

As a general rule, the .te.st whether an illegal sale has been
made is where the title of the liquor has passed from one per

son to another. Under the facts stated by you, the liquor is
purchased by the propi-ielors of the park. It passes to the con
sumer from such juirchaser for a consideration. The title to

the liquor, therefore, has jiassed from the original owner to the

purchaser and then from the purchaser to the consumer. The

purchaser had no license. He has cei'tainly violated our statute.
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It has been held by this department, on careful consideration,
that an incorporated club which distributed liquor to its mem
bers for a consideratioii is violating the excise laws unless a
license has been procured. See Opinions of Attorney General
for 1912, p. 506.

Since that opinion was rendered our supreme eourt has de
cided the case of State ex rel. Attorney General v. Stougliton
Club, 163 Wis. 362. In this case liquor was purchased and dis
tributed to the mcmbei's of the club. While the supreme court

did not directly pass upon the question here involved, it is a
fact that the club was abated, and the matter was not thereafter
appealed to the supreme court.

I am clearly of the opinion that the above facts constitute the
sale or giving away of intoxicating liquors under our law; that
the method by which this is done is simply a subterfuge, or a
"shift or device to evade" the excise law.

Public Officers—County Judge—Yapancies—The office of
county judge is vacated upon the incumbent's conviction of an
infamous crime.

August 16, 1918.

Honorable E. L. Philipp,
Governor.

It appears that on the seventh day of August, 1918, J. M.
Becker, county judge of Green county, was found guilty of
violating the espionage laws of the United States by the federal
eourt of the western disti'ict of Wisconsin, and for said offense

he has been sentenced to three years at Leavenworth. You in-
iiuire what effect these facts have upon his qualifications to

hold the office of county judge.
Sec. 4935, Wis. Stats., deals with vacancies in offices created

by commitment to the state prison, but, as the officer in question
here has been sentenced to the federal prison at Leavenworth,

it is probable that this statute has no application.
Sec. 17.02, dealing with how vacancies in office are caused,

provides as follows:

"Every office shall become vacant on the happening of either
of the following events;
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" (5) His conviction of any infamous crime or of any offense
involving a violation of his official oath," etc.

There is no question but that the offense of which the officer
in question has been convicted is an infamous crime within the
meaning of this language, and there is no question but that, after
sentence has been pronounced, the conviction is complete, so
that it seems clear that the matter comes within the provisions
of this statute. .

The question, however, need not rest on mere statutory au
thority, as sec. 3, art. XIII of the constitution of the state of
Wisconsin contains this provision:

«  0 person convicted of any infamous crime in any
court within the United States eligible to
any office of trust, profit or honor in this state."

The facts above recited bring the Becker case clearly within
the terms of this constitutional provision. He has been con
victed of an infamous crime by a court within the United States
and he is therefore ineligible to hold the office of county judge
from the time of his convietion.

Public Officers—Highway Patrohmn—Judgments—Judgment
creditor should file certified copy of judgment with county clerk
and not with secretary of state.

August 16, 1918.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of August 15 you submit the following :

"A judgment has been recovered against one of the patrol
men on the federal trunk system in this county and a certified
copy of same has been filed with the county clerk under sec.
3716rt of the statutes, with the request for paj'^ment. According
to the system of payment of the money under the federal trunk
system, should not this notice be filed with the secretary of
state instead of the county clerk?"

Your attention is called to sec. 1317, subsec. 2, Stats., which
provides that after the county has adequately maintained the
trunk system within its limits, there shall be paid into the county
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treasury out of the state trunk highway appropriation, such
cost of maintenance plus an allowance for machinery, but that
these are paid only upon presentation by the county clerk of
itemized vouchers supporting the account.
You will notice, also, that sec. 20.04, Stats., subd. (3), par.

(d),-provides for the allotment to the counties upon the basis
of mileage of trunk highway system lying within the county.
The state does not recognize the claims of individuals .in this
connection but pays directly to the county treasurer upon proper

vouchei-s. The statute provides for the payment of the allot

ment above mentioned and the actual cost of maintenance. The

salary of a patrolman is an item of maintenance and is paid

out of the county treasury and later reimbursed by tlie state
to the county. Here, also, the individual claim of a patrolman
is not made to the state, and therefore the secretaiy of state
does not audit his voucher and is not the proper person with
whom to file a certified copy of judgment, under the provisions

of sec. 3716a.

You are advised, therefore, that the certified copy provided
for in sec. 3716a should not be filed with the secretary of state.

Public Officers—Justice of Supreme Court—Special Messen
ger—A justice of the supreme court may act as messenger under

so-called Soldiei-s' Voting Law.

August 17, 1918.
Honorable J. B. Winslow,

Chief Justice:
You ask whether the acceptance by a justice of the supreme

court of an appointment as messenger, under the provisions of

sees. 11.69 to 11.77 and 11.82, Stats., as amended by ch. 16 of
the laws enacted at the special session of 1918 (the so-called
Soldiers' Voting Law), is forbidden by sec. 10, art. VH, state
constitution.

This section reads as follows:

"Each of the judges of the slipreme and circuit courts shall
receive a salary, payable at such time as the legislature shall
fix, of not less than one thousand five hundred dollars, annually;
they shall receive no fees of office, or other compensation than
their salaries; they shall hold no office of public trust except
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a judicial office, during the term for which they are respectively
elected, and all votes for either of them for any office, except a
judicial office, given by the legislature or the people, shall be
void. No person shall be eligible to the office of judge who shall
not at the time of his election, be a citizen of the United States
and have attained the age of twenty-five years, and be a qualified
elector within the jurisdiction for which he may be chosen."

Manifestly the answer to your inquiry turns upon the ques
tion of whether the appointment as messenger under the fore
going statutes confers upon the appointee an ""office of public
trust."

See. 11.70, Stats., provides as follows:

'' The secretary of state, not less than ten days before any
election held under sections 11.69 to 11.82, inclusive, shall desig
nate one or more employes in his department, or, if there are
not sufficient employes in his department available for that pur
pose, he shall appoint one or more other persons, as special
messengers to provide and make arrangements for elections and
to act as election supervisors at such place or places as may be
ncces.sary to carry out the purposes of sections 11.69 to 11.82,
inclusive, and to personally deliver to the secretary of state at
his office the ballots cast at such elections and such other cer
tificates, documents and papei-s as are required to be enclosed,
sealed and returned therewith; but no more than one messenger
shall be designated for any such election when all such electors
are so grouped that one messenger may perform the duties im
posed by sections 11.69 to 11.82, inclusive. Any such special
messenger so designated is endowed with all powers conferred
by law upon election inspectors, including the power to appoint
all necessary assistants, administer oaths, and may perform any
duties imposed by law ppon such inspcctoi's. Each such mes
senger shall be reimbursed for his actual and necessary expenses
incurred in the performance of his official duties, and in the
event such messenger is not an employe in the department of
the secretary of state he shall receive as compensation for his
•services as such special messenger not to -exceed five dollars per
day for the time actually spent in the discharge of his duties
as such special messenger. Such special messenger shall not
be subject to the provisions of chapter 16 of the statutes."

Other sections of the laAV make it the duty of these special mes

sengers to receive from the seeretarj'^ of state the necessary bal
lots and other printed matter pertaining to the holding of the
election, to proceed to the place where the soldiers are stationed
and there to arrange, in cooperation with the commanding officer,
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for the holding of the election on the day specified by the law
therefor.

Sec. 11.82 provides that except so far as is inconsistent with
the act, the election laws of the state, including "those relating
to election officers," shall apply.
From this review of these provisions of the act in question,

it is apparent that these so-called "messengers" are appointees
of the secretary of state for a special pur]jose, and are limited
strictly as to authority and tenure. While they are "endowed
with all the powers conferred l)y law upon oleclion insjiectors,"
there is no provision of the act requiring them to take the oath
required of inspectors of election, unless such requirement be
inferred from the general language of sec. 11.82 above referred
to. In view of the fact that the act [sec. 11;74, su])cl. (2)] e.x-
pressly requires the oath to be taken by the inspectors selected
at the polls, it would seem clear from the absence of any such
express requirement as to the messengers that no oath is re
quired of them.

Is the position held by these appointees of the secretary of
state, who are thus selected to perform a specific task defined in
detail by the statutes and of very limited duration, who are
denominated " messengei*s" and of Avhom no oath of office is re
quired, an "office of trust," within the meaning of the foregoing
section of the constitution, or a mere employment? It \Ypuld
seem very clear that it is the latter.

While the distinction between an office and an employment

is not easy to define with precision, and certain positions are
difficult to classify, the present ease does not fall within the
"twilight zone" which undoubtedly exists. For, as the su
preme court of this state has said, in interpreting the very sec
tion of the constitution here under consideration:

"The doctrine is well-nigh universal that the duties [of an
office, as distinguished from an employment] must be continuous
and permanent, and ')wt merely transient, occasional,, or inci
dental." In re Appointment of Bevisor, 141 Wis. 592, 608.

And see: State ex rcl. Brown v. Myers, 52 Wis. 628; Hall v.
State, 39 Wis. 79; United States v. aermainc, 99 U. S. 508, 512.
When in addition to the limited tenure of the appointment we

consider the statutory designation of these appointees as "mes
sengers," the fact that the appointment of "employes" in the
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department of the secretary of state to perform these duties is
expressly contemplated- by the act and that no oath of office is
required of them, clearly, justifies us in classing the position as
an employment rather than an office.

The conclusions here reached are in harmony with the opinion
heretofore rendered, to the effect that the position of messenger
under the foregoing act docs not constitute a ''civil office" under
sec. 12, art. IV, of the state constitution.*

I am therefore of the opinion that the question you ask should
be answered in the, negative.

Public Officers—Justice of the Peace—Where a justice of the
peace upon reelection refuses to qualify a situation is created
requiring the choosing of a succe.ssor and the assumption of the
office by him upon his qualification.

August 19, 1918.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your letter of August 8 you state:

"Section 811 of the statutes seems to provide that a justice
of the peace shall hold office until his successor is elected and
qualified. One justice in this county was elected in the spring
of 1916. He qualified and served his full term of two years.
In the spring hf 1918 he was a candidate again and was elected
but has failed to qualify. He claims to hold office because no
successor to him has qualified. If he can do this'for this term,
it would seem that he could do the same thing in 1920 for the
next term and so hold office indefinitely without qualifying.
"Please advise me whether he can lawfully do this."

The term of office of a justice of the peace is fixed by see. 15,
art. VII of the state constitution, which reads as follows:

"The electors of the several towns at their annual town meet
ing, and the electors of cities and villages, at their charter elec
tions, shall in such manner as the legislature may direct, elect
justices of the peace, whose term of office shall be for two years,
and until their successors in office sluM be elected and qualified.

*Page 225 of this volume.
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In case of an election to fill a vaeaiiey, occurring before the ex
piration of a full term, the justice elected shall hold for the
residue of the unexpired term. Their number and classifica
tion shall be regulated by law. And the tenure of two years
shall in no wise interfere with the classification in the first
instance. «= ■» o," .

Standing alone, this section of the constitution might appear
to determine the question in favor of the contention made by the
justice of the peace in question.

However, there is another section of the constitution to be con-
sidered^ Sec. 10, art. XIII provides:

"The legislature may declare the cases in which any office
shall be deemed vacant, and also the manner of filling the va
cancy, where no provision is made for that purpose in this con
stitution. ''

Acting under the authority thus conferred, the legislature has
enacted see. 17.02, Stats., which, so far as it is material, provides:

"Every office shall become vacant on the happening of either
of the following events:

(($ $ o

"(7) The neglect or refusal of any person elected or ap
pointed, or re-elected or re-appointed ^ * to give or renew hisf
official bond, or to deposit the same in the manner and within the
time prescribed by law," etc.

Sees. J809, 846, and 847, relating to the oath of office and bond
to be given by justices of the peace in order to qualify, must be
read in connection Avith preceding constitutional and statutory
provisions. The constitution being silent as to the manner and
time in which justices of the peace must qualify for office, the
legislature had power to enact these provisions on the subject.
State exjrel. Tesch v. Yon Baumba'cli, 12 "Wis. 310, 313.

How .shall these constitutional and statutory provisions be
read together to avoid conflict? The language of sec. 15, art.
VII, providing that the term of office of justices of the peace

"shall be for two years, and until their successors in office are
elected and qualified"

is specific and must be held to override any statutory enactment
in conflict with it.

But it should be noted that this section of the constitution re-

30—A. G.
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lates wholly to the term of office of the justice. It does not pre
tend to specify the time or manner in which he must qualify.
Nor does it cover the proposition of Iw^v a vacancy may occur
in the office. It does, however, expressly recognize the possible
occurrence of a vacancy by specifying the tenure of the person
selected to fill it.

It follows from this consideration of the scope of this sec
tion of the constitution that its framers evidently contemplated
(a) that the legislature would provide in detail for the qualifi
cation of these officers, as it has done by the statutes cited, and
(b) that it would under the express delegation of sec. 10, art.
XIII, Const., define, as it has done in sec. 17.02, the manner in
which a vacancy in this office might be created.
The supreme court of this state had occasion to consider and

apply these provisions of the constitution and statutes to a sit
uation somewhat comparable to the one presented by your in
quiry, in the case of State ex rel. Wheeler v. Nohles, 109 Wis.
202.

The relator, who was treasurer of a school district, presented
his resignation to the electors of his district before the expira
tion of his term of office, and it was accepted by them, and he
was forthwith elected district clerk. The statute provides that
the district treasurer cannot also hold the office of district clerk;
likewise, that a district treasurer can resign only to the dis
trict officers. The electors, immediately after choosing the re
lator clerk, elected the defendant treasurer. The relator quali
fied as clerk and took over the books and records and performed
some of the duties of the office, until later ousted bj^ tlie defend
ant. The defendant refused to qualify as treasurer, and never
accepted the funds of the district from the relator. The town

clerk, conceiving that a vacancy in the office of district clerk

existed, because of the insufficiency of the attempted resigna
tion of the relator, appointed the defendant district clerk and the

defendant thereupon assumed the duties of that office and ex

cluded the relator therefrom.

Under these facts, the supreme court held that the relator,
never having lawfully resigned the office of treasurer, did not.
become eligible to the office of clerk; that the acceptance of the
office of clerk did not operate to vacate the office of treasurer

on the ground of the statutory incompatibility of the Iavo of-
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fices, because his term as treasurer not having been terminated
in a lawful manner and his tenure as treasurer being expressly
made to continue until his successor was chosen and qualified,
he could not divest himself of his office as treasurer by the ac
ceptance of the incompatible office of clerk, and therefore his

attempt to assume the duties of the latter office was nugatory.

The court said that the general rule that the acceptance of an

incompatible office absolutely vacates the prior office held by
the incumbent without any other act or proceeding, while a weil
recognized principle, is subject to the important exception that
where the officer holding the first office has his tenure fixed by
law until his successor is elected and qualified, he cannot ter
minate his fii'st office by resignation or acceptance of the sec

ond office and thus be relieved from the duties of his prior in

cumbency.

Answering the argument that sec. 433^., Stats. 1898 (40^24,
subd. (3), Stats. 1917), provides that where a treasurer is absent
from his district for a period exceeding sixty days his office must

be deemed vacant, the court says that such absence is merely
autliority for the appointing power to fill the vacancy, and that
the new appointee when qualified succeeds to the office without

further action, but that until the event mentioned takes place,

the prior incumbent continues in office.

A similar -situation came to the attention of the court in the

ease of School Directors v. Kulinlce, 155 Wis. 343, 346. In this

case the district treasurer failed to qualify upon his reelection

and the question arose relative to the responsibility of the sure-
tics on his official bond, for transactions which occurred during

the period when he held office without having lawfully qualified.

The court .said:

"Under the decisions in State ex ret. Wheeler v. Nobles, supra,
and Supervisors v. Kaime, supra, Peterson was de facto and de
jure treasurer during the entire time which he acted, but the
sureties upon the bond in suit were only held until the expira
tion of Peterson's tenn in July, 1908, and for such further time
as was reasonably necessary for the election and qualification of
his successor. Such successor should have been appointed by
the remaining members of the district board at the expiration
of ten days after Peterson's election, when it appeared that he
had failed to file a new bond."
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The cases of Supervisors v. Kaime, 39 Wis. 468, 475, and State
ex rel. Finch v. Washhurn, 17 Wis. 658, are also in point.

Construing the constitutional provision embodied in sec. 15,
art. VII with the other provisions of the constitution and the

statute hereinbefore quoted, and applying them in the light of
the foregoing decisions to the situation confronting us, it is my
opinion that the justice in question has by his failure to qualify
created a situation where it is the right and duty of the proper ̂
officers to provide at once for the appointment of a successor.
When a successor has been chosen and qualified, the incumbency
of the present justice will terminate forthwith.

It is perhaps unnecessary to determine the exact status* of the
justice at the present time. In my opinion, he holds merely
as a de facto officer, although it must be admitted that there is

some language in the ease of School Directors v. Kuhnke, supra,
which might be construed to hold that he is also a de jure justice.
Even if it be conccJded that fie holds as a de jure justice at the
present time, the conclusion in regard to the right to proceed
forthwith to choose a successor is affirmed by all of the fore
going cases.
This interpretation of the statutes and constitutional provi

sions is supported not only by the above authorities, but by the
unquestioned rule:'

<<# # # The purpose of a holdover provision is to conserve the
public interests by preventing vacancies in office, and ® ® it is
never designed to extend the tenure of office of an incumbent for
his own benefit beyond the specified term. ® ® 23 Am. &
Eng. Ency. of Law (2d ed.) 417, tit. Public Officers.

Furthermore, the requirement of xqualifieation anew of a re-
elected officer is fully as important as the requirement that such
officer^ shall qualify upon his original election. ■ Courts will be
loath indeed to give to the constitutional provision in question
a construction which will enable any dfficer willfully to disregard
this plain and salutary requirement of the statutes.
This conclusion necessitates brief consideration of the ques

tion of how this vacaney may be filled. It may be argued that
because sec. 15, art. VII of the constitution uses the term "elec
tion" in regard^ to the filling of vacancies, it militates against
the constitutionality of that portion of sec. 845 of the statutes
which provides for temporary appointments, until an election
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can be lield. I do not think that this argument can be suc
cessfully sustai^ied. In the first place, the statute does provide
for the filling of the office by election as soon as it can con
veniently be done; the appointment is merely temporary to
bridge over an unavoidable emergency. In the second place,
the courts are inclined to give this word "election," when used
in similar context, a broad ̂ construction, interpreting it as
equivalent to selection, and thus as including an appointment to
office. State ex rel. ScJiommer v. Vandenherg, 164 Wis. 628;

State V. Harrison, 113 Ind. 434, 16 N. E. 384, 3 Am. St. R. 663.
I am of the opinion that the ordinary statutory method of

filling the vacancy should be followed.
In connection with this opinion, your attention is called to

sec. 812, Stats. This statute is a legislative expression of the

duty which the common law recognized to accept and qualify
for an office for which one has become a candidate. Mechem,

Public Offices and Officers, sees. 241 and 242. While all of

the facts are not before me and I do not desire to express a final

opinion upon the matter, it would seem from your letter that the
statutory penalty had been incurred in this instance.

Approp7'iations and Expenditures—Dependents of Enlisted
Men—State aid to parent of enlisted man does not include step
mother. .

August 19, 1918.
Honorable Orlando Holway,

Adjutant General.

You asked to be advised, in your letter of August 16, whether
sec. 1, ch. 487, laws of 1917, would authorize state aid to go to
the dependent stepmother of an enlisted man. Said see. 1 pro
vides as follows:

"Any dependent parent, wife or child of any enlisted man of
the Wisconsin national guard in the service of the United States,
or of any resident of this state mustered into any branch of the
military or naval forces of the United States, who is a
resident of this state, shall be entitled to aid as provided in
this act."

The answer to your question will depend upen the meaning

and construction to be given to the word "parent," as used in
tfiis statute.
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The word "parent" is defined in Anderson's Law Dictionary:

"The lawful father, or the mother, of another person."
In 21 Am. & Eng. Ency. of Law (2d ed.) 1035, it is said:

<(:» « o The ordinary sense of the word 'parent' is confined

to the immediate father or mother," etc.

Our court, in the case of Hole v. Robhins, 53 Wis. 514, 519-
520, defined the word "parents," as used in the statute provid
ing for the descent of real property, as meaning natural parents,
and not parents by adoption. The court said:

o # word 'parents,' both by derivation and common

understanding, means the natural parents."

It is true that the rule laid down in the above case was

changed by sec. 2272a, but we are not concerned with said rule
here but rather with the meaning of the ward '' parents'' as used
in the statutes.

It has been held that the word '.'parents" does not include

persons who stand in loco parentis. Castner v. Egbert, 12 N.
J. L. E. 259, 260.

In the legal or ordinary acceptation of the term, "parent"
does not. include a stepfather or a stepmother and a child has no
right of action for the homicide of its stepmother under Civil
Code, providing that a widow, or, if no widow, a child or chil
dren may recover for the homicide of the husband or parent.
Marshall v. Macon Sash, Door <& Lumher Co., 103 Ga. 725.
Under a statute providing that where the parents of a minor

live together the father is the natural guardian, but where the
parents do not live together, their rights are equal, and the
guardianship may be assigned to either, etc., it is held that the
term "parent" does not include a stepfather or stepmother.
Heinemeier v. Arlitt, 67 S. W. 1038 (Te.xas).
While there arc statutes in which the word "parent" or

"parents" has been construed in a broader sense than that here

indicated, for the reason that the context of the statute showed
that it was iiot used in its ordinary and limited sense, I am
nevertheless constrained to hold that in the statute here under

consideration the word "parent" is used in its ordinary sense.
There is nothing in the context to indicate that a more liberal
eonstmetion should be adopted.

Your question is thei'cfore answered in the negative,
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Taxation—Income Taxes—^Lessee of a mine may not deduct
from his income for depletion of mine.

August 19, 1918.
Marion F. Reid,

Distnct Attorney,

Hurley, Wisconsin.
You ask for instructions relative to the claim presented under

sec. 11G4, Stats., by the Odanah Iron Company to the town of
Carey, for a refund of .$2,397.18, income taxes paid under pro
test.

This company operates an iron mine under a lease upon a
royalty basis. It does not own the mine. Deductions, under
sec. 1087w—3 were claimed by the company in its income re
port amounting to '$202,807.53, which were di.sallowed by the tax
commission.

"These deductions just named were shown by books of the
Comjiany to have occurred on account of depletion of ore values
resulting from the extraction from the mine during the year
for which the report was made."

This is the company's statement, in a letter of June 27, 1918,
of the ground on which the deductions were claimed. Any de

duction on account of depletion of ores is to be credited to the
owner of the mine and not to the lessee, who pays for the ore

he takes and is allowed to deduct such purchase price from his
gross income. I am surprised that the company should at this
late date be- making the contention that it is entitled to make
deductions on account of depletion of ores, in view of the very

explicit decision 1o the contrary made by our supreme court
more than two years ago.

"In making a return for income taxation the lessee of a mine
on a royalty basis is not entitled to make any deduction for ore
depletion in addition to the sum paid as royalty. Even if the
lease or right to mine is perpetual it is not, for the purposes of
income taxation, equivalent to ownership." Syllabus, Klar
Piquett Mining Co. v. Platteville, 163 Wis. 215.

Any hope which may have heretofore been entertained that

the United States supreme court would decide contrary to our
own court was set at rest by a decision made May 20, 1918, by
the first named' court, in United States of America v. Biwahik
Mining Co,, 38 Su])*. Ct. 462,
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The Biwabik Mining Company was operating under a lease
and claimed certain large deductions entered upon its books of
account as the "increment value" at the time the taxing act
was passed. This claim \yas allowed by the circuit court of
appeals but was disallowed in the supreme court. The con
clusion was reached that such leases are not conveyance of ore
in place but are mere grants of the privilege of entering upon
the lands and removing the minerals; that the lessee is not the
puiHjhaser of ore in place and tliat he is not entitled to an al

lowance upon gross income for capital depletion.
You are advised that this claim should be disallowed by the

town board.

Criminal Law—-United States Flag—^Use of emblem as sub
mitted on calendar constitutes a violation of sec. 45 757i.

August 19, 1918.
Ralph E. Smith,

District Attorney,
Merrill, Wisconsin.

In your letter of August 9 you submit a calendar used by the
Merrill Candy Company and ask my opinion as to whether or
not its use violates sec. 4575h, State.
I notice that the calendar seems to be used for advertising

purposes for the Merrill Candy Company, Merrill, Wisconsin.
It contains the following printed matter, on the same sheet with
the emblem containing the United States flag:

"Merrillite The
Guaranteed

Chocolates
A R^al Inspiration

Merrillite Chocolates and Fine Confections
Manufactured by

Merrill Candy Company
Merrill, Wisconsin."

There can be no question but that the matter appended and

attached to the calendar, upon the same page with the emblem
in question, is advertising matter. The statute provides, in
part;
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"Any person who * ̂  ̂  shall expose or cause to be exposed
to public view any such flag, standard, color, or ensign of the
United States, upon which shall be printed, painted, or otherwise
placed, or to which shall be attached, appended, affixed, or an
nexed, any words, or figures, or numbers, or marks, or inscrip
tions, or pictures, or design, or device, or symbol, or token or
notice, or drawing, or any advertisement of any nature or kind
whatever, « « « shall be deemed guilty of a misdemeanor."

There is no doubt but that the stars and stripes, as used on
the emblem, constitute a flag, within the definition of the word
"flag" in sec. 4575i of tlie statutes, which provides in substance:

'' The words ' flag, as used in this act, shall include * * *
a picture, or a representation * ® ** upon which shall be shown
the colors, the stars and the stripes, in any number, of either
thereof, or by which the person seeing the same, ivithout delib
eration may believe the same to represent the flag, or the colors,
or the standard, or the ensign, of the United States of America."

The picture upon the calendar is a very attractive one, and
one of the first impressions that the observer gets is that it is a
Red Cross nurse holding and partially draped in the American
flag. The emblem comes clearly within the statutory definition.
The language of the statute is very broad. It is hardly pos

sible to use general words that would make the meaning broader,
and it prohibits the attaching or appending of advertising mat
ter to a picture or representation of the American flag.
I am of the opinion, therefore, that the calendar submitted by

you is a violation of see. 4575h, Stats.

Corporations—Religious Societies—^IVIethod of dissolution of
religious society organized under ch. 91 outlined.

August 19, 1918.

Clive J. Strang,
District Attorney,

Grantsburg, Wisconsin.
In your letters of August 1 and August 15 you submit a cer

tificate of organization of the corporation known as The Swedish
Trade River Hall of the town of Trade Lake, and ask how the
same may be dissolved. You state that it is organized under
ch. 91; that its purposes are similar to those of the Young Men's
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Christian Association, and that the same has been in operation
since 1912; that it is not affiliated or connected in any Avay Avith
the general organization of the Young Men's Christian Asso
ciation of the United States, and that it is not an income pro
ducing institution but is organized merely for social and re
ligious purposes, and is a nonstock corporation.
Inasmuch as you desire to organize a new porporation with

substantially the same membership and of the same general char
acter, with changes in name and other slight modifications, I

would suggest that you organize your new corporation upon the
basis that your present membership desires to operate; that upon

the completion of the new organization you hold a meeting of
the old corporation and transfer all of the property to the new
corporation. Then you Avould be in a position to dissolve your
old corporation without any complications with reference to the
disposition of the property.
.  You are advised that sec. 1789, Stats., provides in substance
that any corporation organized under any law may, Avhen no
other mode is specifically provided, dissolve, in the case of non
stock corporations, on a vote of one-half of the members. This
section also provides for the filing of copies of the resolution of
dissolution, certified by the president and secretary or corre-
.sponding officers, with the secretary of state, and also recorded
by the register of deeds of the countj'^ in which the corporation
is located. .

The above quoted statute outlines the necessary steps in such
dissolution. •

Elections—Precincts—^Failure to transmit copy of resolution
changing place of voting held, under circumstances, a mere ir
regularity.

August 19,1918.
Clarence J. TeSelle,

District Attorney,
. Antigo, Wisconsin.

In your letter of August 8 you state that in the town of Elton,
in Langlade county, the town board, proceeding under sec. 6.05,
divided the township into two election districts; that this Avas
done during the month of March, 1918; that all of the statutory
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requirements Avere complied with in detail except that the town
clerk failed

"to transmit a copy of the order to the county clerk until five
days ago," and that "the town has already built an additional
election booth and the voters of the town generally understand
that there are to be two election precincts in said town."

You ask:

"Does this invalidate the division as made by the town
board?"

Sec. 6.05 provides for division of election precincts and among
other requirements provides in subd. (2) :

' < « s The order or resolution making such division shall be
filed with the proper city, village or town clerk, who shall Avithin
five days after such filing transmit a copy thereof to the" county
clerk, and in towns and villages the clerks thereof shall post
copies of such order or resolution in five public places therein."

In determining Avhethcr or not election laAvs are complied Avith
sufficiently the test is usually Avhether or not any elector Avill be
misled and Avhether or not a fair and honest register of the senti
ment of the district can be had upon the issues presented.
In the case you present it would be hard to conceive of any

voter being misled upon the facts stated by you, in the ensuing
election. Considerable time has passed since the division of
the district, and it is generally knoAvn, in fact, a booth has been
built. The detail that has been omitted, to Avit, the filing of
the resolution with the counlj' clerk; is not a matter of any great
importance at this time, under all the circumstances, Avith re
spect to giving notice to prospective electors in the precinct. I
do nut believe that filing the notice Avith the county clerk some
time later than the time required in the statute tends to lessen
the publicity of the change of voting place. There has been,
therefore, it seems to me, a substantial compliance Avith the
statute.

I think it must be held also that this provision of the statute

requiring the transmission of this copy of the resolution Avithin

fiA'^e days after filing Avith the tOAvn clerk is a directory provi
sion only.

A fair test, and one used by the coui-ts quite generally, as to
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whether an election statute is mandatory or merely directory, is
found in Parvin v. Wimberg, 30 N. E. 790, 130 Ind. 561:

" ® ® * If a statute simply provides that certain things be done
within a particular time or in a particular manner and does not
declare that tlieir performance shall be essential to the validity
of an election, they will be regarded as mandatory, if they affect
the merits of the election; and as directory only if they do not
affect its merits.'' P. 568.

Another rule of construction of election laws is found in the

same case, substantially as follows: a construction of an elec

tion law that has been accepted and acted upon by the officers
whose duty it is to administer the law will not be ignored by the
courts, unless .it is palpably wrong. P. 565.
If the electors of the newly created precinct proceed at the

coining election in a legal manner and conduct the election
properly, no substantial reason suggests itself for holding that
the election held in the newly created district would not be a.
fair register of the wishes of the electors participating therein;
and, likewise, it would, be difficult to conceive of the results of

the election being disturbed because of the failure of the town
clerk to transmit a copy of the resolution dividing the district
to the county clerk within the exact time prescribed by the
statute.

You are therefore advised tliat, in mj'^ opinion, there has been
a substantial compliance with the law in dividing the election
district.

Employment Agencies—The industrial commission has not
power to furnish equipment for more than four employment
offices.

August 20, 1918.
Industrial Commission.

In your communication of August 6 you state that by'order
of the president the United States employment service on August
1 took charge of the recruiting of all unskilled labor for gov
ernment contractors; that in connection with this program the
industrial commission has been designated as state director for
the United States employment service; that it has been ordered
to open employment offices in all cities in the state with, a popu-
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lation ill excess of 10,000, and in such other places as may be
deemed necessary; that you are endeavoring to get the city coun
cils in all cities where employment offices are to be established
in accordance with the government program, to provide the nec
essary quarters and to defray the expenses for rental, light,
heat, janitor, and telephone service; that the employes of all
of the new offices will be furnished by the United States em
ployment service; that the United States employment service
also has taken over most of the employes in the free employ
ment offices hitherto conducted by the commission; that the
question has arisen in connection with this program, whether the
industrial commission can pay for incidental expenses in con
nection with the establishment of the new free employment offices.
You may direct my attention to the provisions of subd. (9), sec.

2394—52, which directs the commission;

"To establish and conduct free employment agencies," and
"to do all in its power to bring together employers seeking em
ployes and Avorking people seeking emplojrment;" and again,
to "devise and adopt the most efficient means within its power
to avoid unemployment, to provide employment, and to prevent
distress from involuntary idleness."

Subd. (11) of the same section provides that the commission
shall liave authority^

"To rent and furnish not to exceed four offices as needed in
cities for the conduct of its affairs."

You inquire whether the provisions of the two subsections re
ferred to, taken together, would prevent the commission from
paying incidental expenses connected with the establishment of

new employment offices, since the commission has already sup
ported employment offices in the four cities of Milwaukee, Su
perior, LaCrosse, and Oshkosh. You state that in none of these

four cities, however, have you rented the quarters, and that

you do not propose to do so in other cities; that there will, how
ever, be incidental expenses for supplies and equipment Avhich

you would like to defray in order to carry out the government
program with the least possible delay.

While the provisions of subd. (9), sec. 2394—52 give the com

mission broad pOAvers, as indicated above, still the commission
is expressly limited in the renting and furnishing of four of-
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fices. In giving effect to the wording of this statute, I believe
the commission is prohibited from paying for the equipment
and furnishing of more than four offices.

Elections—Vacancies—^When one who h{\s secured enough
signers to nomination papers to entitle him to have name printed
on party primary ballot withdraws, no vacancy is created.

August 20, 1918.

A. R. Janecky,

District Attorney,

Racine, Wisconsin.

I have your communication in which you state that two can

didates for county offices at the next fall election filed noinina-

, tion papers, but have since withdra^yn, leaving vacancies on the
ticket. You direct my attention to sec. 5.28, Stats., which pro
vides for the filling of a vacancy in the nomination. You state that

the question has been raised whether or not this can be done where
the vaeancy occurs before the primary. You ask to be advised

v/hether the names of candidates may be still put on the pri

mary ticket, under the provisions of sec. 5.28.
Said sec. 5.28 reads, in part, as follows: '

"Any person nominated to office may decline and annul the
same by delivering to the officer with whom his certificate of
nomination or nomination paper is filed, not less than seven
days before election in case of town, village or city officers, and
nine days in other cases, a declination in writing signed by him
and acknowledged before some officer authorized to take ac
knowledgments. Upon such declination or the death of a
nominee the vacancy or anj^ vacancy caused by the insufficiency
of certificates of nomination, or nomination papers may be filled
in the same manner as original nominations, or in case the can
didate is the nominee of a political party, by the committee rep
resenting the party, the chairman and secretary of which in
such case shall make and deliver to the proper officer for filing a
certificate, duly signed, certified and sworn to, as required in case
of original certificates, setting forth the cause of the vacancy,
name of new nominee, office for which nominated, and such other
information as is required in ease of original certificates. *

It also provides that the certificate must be filed six^days be

fore election, in ease of town, village, and city officei'^, aiid eight
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days in other cases ; it also provides that in case the candidate
is a nqnpartisan nominee, the vacancy shall be filled by the per
sonal campaign committee of the candidate, who is to make and
file the certificate; it further provides that if such declination,
deatli, or permanent removal of the nominee take place after the
ballots are printed and before election, the proper chairman of •
the committee authorized to fill the vacancy may make a nomina
tion to fill the vacancy and provide the election boards with
pasters.

You have directed my attention to subd. (2), sec. 5.02, which
gives as one of the methods of nomination, nomination papers
signed and filed as provided in said chapter. It appears from
the provisions of ch. 5, Stats., that nominations may be made at
a primary and also by nomination papers signed and filed, as
provided in said chapter. The nominations spoken of are, how
ever, nominations for office to be voted for at an election. The

filing of nomination papers for the purpose of placing a person's
name on a primary ballot is not a completed nomination for an

office. While it authorizes the person's name to go on the
primary ballot, the person is not fully nominated until he has
received a sufficient number of votes at the primary.
This chapter contains, besides nominations to be made at the

primary, specific instances in which nominations for office may
be made by nomination papers signed and filed, as provided in
said chapter. Nominations for towjj and village officers may be
made in this manner under subd. (2), sec. 5.27. Independent
and nonpartisan nominations may be made by nomination
papers, as provided in sec. 5.26.

As I understand your letter, county officers who have with
drawn had nomination papers circulated and filed, which auth
orized their names to be printed upon the primary ballot. They
will, however, not be nominated completely until they have re
ceived a sufficient number of votes at the primary. Their with
drawal, therefore, does not create a vacancy as contemplated by
see. 5.28. The primary ballot will not have a name on it, but
the voters in the county may nominate a person by voting for a
person at the primary as provided in sec. 5.17..

-If no nomination is made at the primary then there will be
a vacancy, and it may be filled, but not before,
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Bridges and Highways—Public Lands—Public Officers—Board
of Control—Town supervisors liave power to lay out highways
over state lands. Where lands are in charge of board of con
trol no consent of such board or grant from it is necessary. No
damages are awarded to the state.

August 21, 1918.

Board of Control.

I have your letter of August 19,1918, and accompanying docu
ments. It appears therefrom that the supervisors of the town
of Tomahawk laid out a public highway, a portion of which is
state forest reserve lands now occupied by Tomahawk Lake
Camp for Wisconsin tubercular convalescents; that no award of
damages was made to the state on account of lands so taken for a
highway; that a release of damages has been asked for, and that
the construction of such highway is highly beneficial to the pub
lic and particularly to the maintenance^and operation of the
Tomahawk Lake Camp.

You state that you find no statutory provision giving you
authority to grant either an easement or permission to the town
to put a road through state lands, and you desire my opinion
as to whether you or any other board or official has such power.
You are advised that the supervisors of the town have power
to lay out a highway through state lands and that no award of
damages to or release from the state is necessary, and that no
compensation is to be made the state on account of a changed
use to which this land is to be devoted. You will observe that
no place is more public than a highway and no use more gen
eral or public than the use of a public highway. The statute
empowering the supervisors to lay out highways makes them
the agents of the state and confers upon them sovereign power.
It is their duty

" (8) To lay out and establish upon actual survey, as here
inafter provided, such new roads in their town as they may
deem necessary and proper. * ® '®." Sec. 1223, Stats.

No exception is made of the public domain. The power to
lay out the highwaj^s is entirely general.
The exception is found in sec. 1263, Stats. The places where

the supervisors may not lay out highways is defined in the last
named section, and state lands are not mentioned.
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Sec. 1265, Stals., provides for a petition for the laying out of
a highway and names the qualifications of the petitioners.
Homesteaders on the United States lands are qualified to pe
tition, and the inference is broad and unmistakable that high
ways are to be laid out on the lands of the United States for the
accommodation of the homesteaders as well as others.
The supervisors are commanded by sec. 1270, Stats., to ascer

tain by agreement, if possible, with the owners of lands taken
the damages occasioned thereby. Failing to make such agree
ment or to obtain a release of damages, the supervisors must make
an award of damages to the land owners and file the same within
ten day« after the order laying out the highway. Failure to
make and file such award renders the highway proceedings void.
Lands of this state and the United Stat6s are excepted from the
provision of sec. 1270.

The inference is unescapable that it was expected by the legis
lature that highways would be laid through state and United
States lands, and that no compensation would be made to either.
Nothing is taken from them. Their domain is simply changed
to furnish a greater public service.

This is the view taken by our supreme court many years ago,
and the fact that the statutes with reference to this point have
remained unchanged satisfies me that such is the legislative intent.

"It has been held by other courts, and such appears to be
the settled construction, that when the legislature authorizes a
public highway, or other public improvement of a like nature, by
a corporation, the making of which will necessarily require the
use or taking of the public lands, and no negative words are
contained in the charter, and no provision made for making
compensation to the state for public lands so required to be
taken, the right to use or take the same for such purpose is con
ferred upon the corporation without making compensation there
fore. ̂  ̂  No case can probably be found where any compen
sation was required to be paid to the state for the opening of
ordinary public highways through lands owned by the state;
and, in relation to the construction of railroads, as early as 1857
the legislature passed an act giving a right of way, without com
pensation, through the university, school, swamp and overflowed
lands of the state, one hundred feet in width, to every railroad
thereafter constructed in this state." The'Black River Im
provement Company v. The LaCrosse Booming & Transporta
tion Company and others, 54 Wis. 659, 676-677,

31—A. G,
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I therefore advise that the supervisors be permitted to pro
ceed with the opening of the highway in the manner they would
proceed if the lands were privately owned, with the exception
that no release of damages or compensation is necessary.

Mothers' Pensions—Aid may be granted without regard to the

county appropriation.

Orders for aid should be paid if there, are any funds avail
able therefor.

August 22, 1918.

Board of Control.

You have forwarded me the letter of C. R. Freeman, county

judge of Dunn county, and ask that I answer the questions sub
mitted by him.

(1) Can the eounty judge issue orders, under sec. 573/,
Stats., upon the county treasurer, without any regard to the
amount which the county board has appropriated for the pur
poses of said section?

.* (2) Can the county treasurer pay such orders when they
-  exceed the amount so appropriated by the county board?

Both of these questions have been considered and answered
by this department. Vol. V, Op. Atty. Gen., p. 5. The first
question was there answered in the affirmative; the second ques
tion is answered to the effect that the county treasurer should
continue to honor and pay such orders, so long as there is
money in the general fund, or money which has not been speci
fically appropriated to some other purpose. I see no reason for
withdrawing or changing the opinion then advanced.

Piiblic Officers—Board of Control—Cities—^Board of control
may make any arrangements, reasonably necessary, with a city
to supply a state institution with water seiwice and fire pro
tection; cannot grant city permanent easement to maintain
water mains on state lands.

August 22,1918.

Board of Control.

By letter of August 19, 1918, you ask for my opinion as'to
your power to transfer to the eity of Janesville the title to a
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six-inch water main situated at the grounds of the school for the
blind and connected with the city water mains.
It appears from said letter and one of earlier date and cor

respondence accompanying it that some years ago the state laid
a six-inch water main from a city water main across Rock River
and said school grounds to the school buildings. The end of
this water main is near the intersection of Oak Hill Avenue and

State Street in Janesville. Several hydrants are located on
this main in close proximity to tKe school building. At present
this main serves simply for fire protection, water for domestic
purposes being supplied by a separate water system belonging
to the school. The city of Janesville desires to have this water
main transferred to the city, and also the right of extending
the main to State Street, with a view of ultimately foming part
of a water main circuit and furnishing water and fire protec
tion to privately owned property in this section of the city. In
return therefor the city offers to maintain and keep this water
main in repair and install additional fire hydrants upon the
grounds.

You have authority to maintain and govern this school, to
direct and manage its affairs and to preseiwe and care for the
buildings, gi'ounds and other property connected therewith.
This main, I assume, was laid without special legislative enact
ment and, I think, could be removed by you without legislative
act. Still I have some doubts as to your authority to transfer

to the city the title to so much of this main as is upon state

ground, together with the easement to maintain such main there.
It seems to me that the object really sought to be accomplished
may be achieved without such transfer of the title.
To save the state the burden and expense of repairing and

maintaining this main and to improve the fire protection and

water service, you have authority in my opinion to enter into
an arrangement with the city whereby the city shall keep the
main in repair and extend the.main into the public street and

install additional hydrants on such extension, either in the

street or on the grounds, or both.
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Public Officers—District Attorney—Income Tax Assessor—
The offices of district attorney and income tax assessor are in
compatible.

August 22, 1918.
Honorable Timothy Burke,

State Senator,
Green Bay, "Wiseonsin.

In your letter of August 20 you ask if the offices of district
attorney and income tax assessor can be held by the same person
at the same time.

In reply thereto I would say I am of the opinion that these
two offices are incompatible and cannot properly be held by the
same person at the same time. Sec. 1087m—24, subsec. 2, Stats.,
provides for the criminal prosecution of the income tax assessor,

among other officers, and reads as follows:

"Any officer, agent, clerk or employe violating any of the
provisions of this section shall upon conviction thereof be pun
ished by a fine of not less than one hundred dollars nor more
than five hundred dollars, or by imprisonment in the county jail
for not less than one month nor more than six monthis, or by
imprisonment in the state prison for not more than two years,
at the discretion of the court." ^

You can readily see that it would become the duty of the dis
trict attorney to prosecute the income tax assessor under this
statute, should he violate subsec. 1 of the same section, which 1
think is sufficient to make the two offices incompatible.

Furthermore, subd. (4), sec. 1087b provides as follows:

"Whenever the assessor of incomes ascertains, or has good
reason to believe, that any assessor is guilty of a violation of law,
he is authorized to make complaint to the presiding judge of the
circuit court for the removal of such assessor. The district
attorney shall attend and prosecute such proceedings for re*
moval.''

This provides a particular method for removal of assessors,,
the eomplaint to be made by the income tax assessor, and the
matter to be prosecuted by the district attorney. This statute

evidently contemplates that the two offices should be held by dis
tinct persons.

Furthermore, it is the duty of the income tax assessor to lay
tables of assessment values before the county board and advise
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said board regarding the apportionment of state and county
taxes among the several assessment districts. One of the duties

of the district attorney is to advise the county board jn legal
matters "vvliich may involve this same matter.
The above I think is sufficient to indicate that the Wo offices

are incompatible.

Fislt and 'Game—Constitutionality of federal Migratory Bird
Act considered.

In so far as state law is inconsistent with it the federal law
will prevail.

August 22, 1918.
George E. O'Connor, •'

District Attorney,
Eagle River Wisconsin.

In your communication of August 8 you refer to the federal
Migratory Bird Act, and you inquire when the season opens
for game birds listed under classes 11, 12, and 14, on pages 43
and 44 of the pamphlet containing the statutes relating to wild
animals, issued by the state conservation commission.

Under class 11, we find wild goose and brant, and the open
season given as September 7 to December 20, and the bag limit
ten each day. In class 12 are wild duck, including American
coot or mud hen, but excepting wood duck. The open season

is from September 7 to December 10, and the bag limit is fifteen
each day. In class 14, we find plover, snipe, rail, and rice hen.
The open season is from September 7 to December 20, and the
bag limit is fifteen each day. Sec. 29.18, Stats.

Those are the regulations as found in the Wisconsin statutes.

The federal statutes on the question have undergone a change
within the last few months.

The McLean Law, relating to the protection of migratory and
insectivorous birds, was passed March 4, 1913, sec. 8837, U. S.
Comp. Stats. 1916. Under this act, the department of agricul

ture was authorized and directed to adopt .suitable regulations
to prevent the destruction of migratory birds. Pursuant to

the powers there granted, the department, of agriculture did
make rules and regulations prescribing open and closed seasons
for the various migratory birds found not only in this state but
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also ill other states of the Union. The constitutionality of this

legislation by congress and of the rules made pursuant thereto by
the department of agriculture has been seriously questioned,
but has never been passed upon by the supreme court of the
United States.

It is well known that the national constitution is an enabling
instrument, and therefore congress possesses only such powers
as are expressly, or by necessary implication, granted by that
instrument. It follows that unless there is some provision in
the national constitution granting to congress, either expressly
or by necessary implication, the power to legislate on the ques
tion of migratory birds, the statutes and rules of the depart
ment cannot be sustained. A number of federal district courts

and state courts have had the McLean Law and the rules and

regulations. made thereunder under consideration, and it was
held that the act cannot be sustained as an exercise by congress
of the power to regulate commerce, nor as an exercise of the
power to protect the property of the United States, nor as an
exercise of the implied powers of the national government. See
V. S. V. Shauver, 214 Fed. 154; TI. S. v. McCullagli, 221 Fed. 288;
State V. McGulla-gli, 96 Kans. 786; State v. Sawyer, 113 Maine
458. Whether or not the supreme court of the United States

would arrive at the same conclusion may never be known, as
the McLean Law has been repealed, and a new statute and new
regulations have taken its place.
In a note to the State v. Salvager case, supra,'tound in 58 L. R.

A. (N. S.) 1031, it is stated that the opinions holding the-law
unconstitutional are somewhat unsatisfactory, at least from the
point of view of those who would preserve the migratory birds
from extinction. It in said that the decisions are unsatisfac

tory because they are based upon decisions and statements of
courts made in a general way, without any thought of the dis
tinction in the mind of congress when it passed the act in ques
tion; Justice Field's dissenting opinion, in the case of Geer v.
Conn., 161 U. S. 519, is referred to and rather approved, in which
he held that the proposition that the state owns the wild game
at large within its borders is a fiction of the law, and that in
reality they are owned by no one, and that the ruling that the
state holds such animals in trust for the people would seem to

be based upon the obvious fact that she is the best trustee be-
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cause best able to protect the game^ that it is, however, a fact
and admitted that the states are unable to prevent the exter

mination of the migratory birds, so the reason for the fiction fails.
A convention between the United States and Great Britain

for the protectibn pf migratory birds was signed at Washington
on August 16, 1916. It was ratified by Great Britain and
the senate and president, and proclaimed December 8, 1916. A
copy of this treaty is found in 39 U. S. Stats, at Large, Part II,
p. 1702. An act to give etfcct to said convention between the
United States and Great Britain was passed on July 3, 1918,
This act takes the place of the McLean Act, and repeals all acts
or parts of act inconsistent therewith, which of course includes
the McLean Act. It contains the following:

"That subject to the provisions and in order to cany out the
purposes of the convention, the Secretary of Agriculture is
authorized and directed, from time to time, having due regard to
the zones of temperature and to the distribution, abundance,
economic value, breeding habits, and times and lines of migra
tory flight of such birds, to determine when, to what extent, if
at all, and by what means, it is compatible with the terms of
the convention to allow hunting, taking, capture, killing, sale,
purchase, shipment, transportation, carriage, or export of any
such bird, or any part, nest, or egg thereof, and to adopt suitable
regulations permitting and governing the same, in accordanee
with such determinations, which regulations shall become ef
fective when approved by the President.'' Public, No. 186, 6,5th
Congress.

In pursuance to said new act, the president approved and
proclaimed, on the 31st day of July, 1918, a new regulation
made by the department of agriculture. In said proclamation,
after quoting the above section of the new act of congress, it
is said:

"And, Whereas, The Secretary of Agriculture, pursuant to
said section and having due regard to the zones of temperature
and to the distribution, abundance, economic value, breeding
habits, and times and lines of migratory flight of migratory birds
included in the terms of the convention between the United
States and Great Britain for the protection of migratory birds
concluded .August sixteenth, nineteen hundred and sixteen, has
determined when, to what extent, and by what means it is com
patible with the terms of said convention to allow hunting, tak
ing, capture, killing, possession, sale, purchase, shipment, trans-
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portation, carriage, and export of such birds and pai'ts thereof
and their nests and eggs, and in accordance with such determina
tions has adopted and submitted to me for approval regulations,
Avhich the Secretary of Agriculture has determined to be suit
able regulations, permitting and governing hunting, taking,
capture, killing, possession, sale, purchase, shipment, transpor
tation,' carriage, and export of said birds and parts thereof
and their nests and eggs, which said regulations are as follows:

<<« « « .

"Regulation 3. IMeans By Which Migratory Game Birds
May Be Taken.

"The migratory game birds specified.in Regulation 4 hereof
may be taken during the open season' with a gun only, not
larger than number ten gauge, fifed from the shoulder, except
as specifically permitted by Regulations 7, 8, 9, and 10 hereof;
they may be taken during the open season from the land and
water, from a blind or fioating device (other than an airplane,
powerboat, sailboat, or any boat under sail), with the aid of a
dog, and the use of decoys.
"Regulation 4. Open Seasons on and Possession op Cer

tain Migratory Game Birds.
"For the purpose of this regulation, each period of time

herein prescribed as an open season shall be construed to in
clude the first and last days thereof.
"Waterfowl (except wood duck, eider ducks, and swans),

rails, coot, gallinules, black-bellied and golden plovers, greater
and lesser yellowlegs, woodcock, Wilson snipe or jacksnipe, and
mourning and white-winged doves may be taken each day from
half an hour before sunrise to sunset during the open season^
prescribed therefor in this regulation, by the means and in the
numbers permitted by Regulations 3 and 5 hereof, respectively,
and when so taken, each species may be possessed any day dur
ing the respective opep .season herein prescribed therefor and
for an additional period of ten days next succeeding said open
season.
(<« $ o

'' Wisconsin ^ the open season shall be from Sep
tember 16 to December 31;

e o 40 U. S. Stats, at Large, Part II. p.—.

This includes all the birds mentioned in classes 11, 12, and 14
of the state game laws except rail, and as to those we find the
following regulation:

Rctils (except coot o/nd gallinules). The open season for
sora and other rails (except coot and gallinules) shall be from
September 1 to November 30, except as follows.
(<« « »
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"In ̂  ̂  * Wisconsin ^ ® the open season shall he from
September 16 to December 31;

Ibid.

Regulation 5, referring to bag limits, is as follows:

"A person may take in any one day during the open seasons
prescribed therefor in Regulation 4 not to exceed the following
numbers of migratory game birds:
"Bucks (except wood' duck and eider ducks)* Twenty-five

in the aggregate of all kinds.
"Geeite. Eight in the aggregate of all kinds.
"Brant. Eight.
" Rails,, coot, and gallinules. Twenty-five in the aggregate of

all kinds.

"Black-bellied and golden plovers and greater and lesser yel-
loiulegs. Fifteen in the aggregate of all kinds.
"Wilsoii snipe, or jacksnipe. Twenty-five.
"Woodcock. Six.
"Boves (mourning and white-winged). Twenty-five in the

aggregate of both Idnds." Ibid.

Regulation 6 refers to shipment and transportation of cer

tain migratory birds, and provides:

"Waterfowl (except wood duck, eider ducks, and swans, rails,
coot, gallinules, black-bellied and golden plovers, greater and les
ser yellowlegs, woodcock, Wilson snipe or jacksnipe, and mourn
ing and white-winged doves and parts thereof legally taken may
be transported in or out of the State where taken during the
respective open seasons in that State, and may be imported from
Canada during the open season in the Province where taken, in
any mapner, but not more by one person in one calendar week
than the number that may be taken under these regulations in
two days by one person; any such migratory game birds or
parts thereof in transit during .the open season may continue
in transit such additional time immediately succeeding such
open season, not to exceed five days, necessary to deliver the
same to their destination; and any package in which migratoiy
game birds or parts thereof are transported shall have the name
and address of the shipper and of the consignee and an accurate
statement of the numbers and kinds of birds contained therein
clearly and conspicuously marked on the outside thereof; but no
such birds shall be transported from any State, Territory, or
District to or through another State, Territory, or District, or
to or through a Province of the Dominion of Canada contrary
to the laws of the State, Territory, or District, or .Province of
the Dominion of Canada in which they were taken or froin
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whieli they arc transported; nor shall any such birds be trans
ported into any State, Territory, or District from another State,
Territory, or District, or from any State, Territory, Or District
into any Province of the Dominion of Canada at a time when
such State, Territory, or District, or Province of the Dominion
of Canada prohibits the possession or transportation thereof."
Ibid.

Regulation 8 contains provisions for permits to propagate and

sell migratory waterfowl.

Regulation 9 relates to permits to collect migratoiy birds for
scientific purposes.

Regulation 10 pertains to permits to kill migratory birds in
jurious to property. This regulation contains the following:

"When information is furnished the Secretary that any
species of migratoiy bird has become, under extraordinary con
ditions, seriously injurious to agricultural or other interests in
any jiarticular community, an investigation will be made to de
termine the nature and extent of the injury, whether the birds
alleged to be doing the damage should.be killed, and, if so, dur
ing what times and by what means. Upon his determination
an appropriate order will he made." Ibid.

I have copied extensively from these regulations, as they have
been recently made and you may not be in possession of them at
this time.

You have submitted a few specific questions, which I will now

take ui) in their order.
1. You inipiirc when the season opens for the game in classes

11, 12, and 14 of our game laws: first, under the state law; and
second, under the federal law.

The former has been given in the above quoted statute. Under
the federal law, the open season is from September 16 to De

cember 31. The open season under the state law has already

been I'cferred to and differs somewhat from that of the federal

lay.
2. At what time in the morning is it lawful to commence hunt

ing game birds last referred to, and what time in the evening

must such hunting stop: first, under the state law; and second,
under the federal law?

The state law has no regulation on this subject. The federal
regulation provides that waterfowl, except wood ducks, eider

ducks and swans, but including the other birds mentioned in
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classes 11, 12, and 14 of the game laws, may be taken each day
from half an hour before sunrise to sunset during the open

season.

3. Is it an offense punishable under the federal laws for one
to hunt these birds commencing on September 7th and prior to
September 15th? If an offense, then can the offender be pro
ceeded against under the federal law and in the federal court
at any time within three years, from the commission of the of
fense ? .

From September 7 to September 15 is the closed season under
the federal law, and of course a violation of it may be prose
cuted. Prosecution may be had within the time when the
statute of limitations is *to run. Whether or not the statute of
limitations is three j'ears on this subject, I have not ascertained.

4. If a hunter violates the provisions of a state law and is
convicted and punished for that, can he then also be arrested
and prosecuted in the federal court, under the federal law, for
the same act, if such act is also prohibited by the federal law ?

Sec. 7 of the federal act' approved July 3, 1918, Public, No.
186, 65th Congress, contains the following provision:

"That nothing in this Act shall be construed to prevent the
several States and Territories from making or enforcing laws
or regulations not inconsistent with the provisions of said con
vention or of this Act, or from making or enfofcing laws or
regulations which shall give further protection to migratory
birds, their nests,' and eggs, if such laws or regulations 4^
extend the open seasons for such birds beyond the dates approved
by the President in accordance with section three of this Act."

The ordinary rule is that the state may punish the same act
that constitutes an offense against the laws of the federal gov
ernment, unless the federal legislation is made exclusive, ex
pressly or by fair implication. 12 Cyc. 137; Sexton v. Cali
fornia, 189 U. S. 319. In view of this rule of law and the ex
press provision in the federal law authorizing the states to enact
additional protection for migratory birds, your question must
be answered in the affirmative.

The constitutionality of this new act of congress made pur
suant to the treaty with Great Britain and the rules and regu
lations made thereunder, has not been adjudicated by any stat^
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or federal court. It is believed that it is constitutional, in view
of the provision of art. VI, U. S. Const., which provides:

"This Constitution, and the laws of the United States which
shall be made in pursuance thereof; and all treaties made, or
which shall be made, under the authority of the United States,
shall be the supreme law of the land; and the judges in every
State shall' be bound thereby, any thing in the Constitution or laws
of any State to the contrary notwithstanding."

It has, however, been questioned whether the federal govern
ment may acquire powers to enact certcun legislation by making
a treaty which it would not have in the absence of such treaty.
This will be an important question for the supreme 'court of the
United States to ultimately determine. -
It was contended on the floor of congress that this new "law

could be sustained as a war measure, being necessary for the
conservation of food; that the conservation of bird life will ma
terially aid in the production of food, as the insectivorous birds
feed on the insects which destroy the products of the farm. Im
portant statistics from the bureau * of entomology are given
which are quite startling. They are found in the Congressional
Record of the Sixty-fifth Congress, second session, Vol. 56, on
page 7955. Unless these federal acts and regulations Avill be of
help, it is impossible to prevent the destruction of some of our
most valuable migratory birds, as the states are powerless to
prevent their destruction when the animals are not within the
borders of the state.

I believe that the attitude taken by my predecessor on the
federal legislation on migratory birds, .in an opinion given to the
district attorney at Green Bay under date of April 27, 1914,
Vol. Ill, Op. Atty. Gen., p. 405, in which it was assumed that
the federal act is a proper and constitutional exercise of legis
lative power delegated to the federal government, and that, in
so far as our laws are inconsistent with the federal law, the
latter would prevail over the former, is correct.

Until the question is authoritatively decided by the supreme
court of the United States, I believe this should be the attitude
of the people of this state. In all cases where our law grants
additional protection to the migratory birds, in so far the law
may be enforced and the violators thereof punished,
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Fish and Game—Conservation coinmission has power to re
establish the One-buck Act and provide additional protection
for deer.

August 23, 1918.
Conservation Commission.

I have your communication in which you state that the com
mission, having received petitions from thirty-one counties that
have open seasons for hunting deer asking that it use such meth
ods as the law provides for changing the present law and re
establishing the One-buck Law or such other laws as will pro
vide proper protection for conserving the deer in Wisconsin,
has proceeded under eh. 668, laws of 1917, sec. 29.21, and has
called and held the hearings as required by said section. You
inquire if you have the authority to close the season for killing
does and fawns, and require that no deer can be .killed with
horns less than four inches long during the open season extending
from the 20th day of November to the 30th, inclusive. You en
close the petition of Polk county, signed by twenty-five citizens,
and you say the form is the same as those, presented by all of
the other counties.

The question as to your powers under the statute in question
has been considered heretofore by this department, and my pre
decessor gave two official opinions in which the conclusion was
reached that the conservation commission has no powers under
sec. 29.21 to issue orders taking away protection giveni 'to wild
animals by statute or previous orders of the commission; that
it, however, has the power ta make orders providing for the pro
tection to wild animals where no protection is now given, or ad
ditional protection where protection is already- given by the
statute. See Vol. VI, Op. Atty. Gen., pp. 578, 852.

It will not be necessary for me to restate the reasons which
led to this conclusion. That would be a work of supererogation.
I believe that the construction given to this law was the correct
one, and a correct conclusion was reached. Under this rule,
you will have the power to close the season for killing does and
fawns and requiring that no deer can be lulled with horns less
than four inches long during the open season, as you are giv
ing protection to the deer which they have not heretofore had.
I have carefully examined the petition, to ascertain whether

it complied wilh the requirements of the statute so as to give
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you authority to act. This statute required the petition to

state

''the extent such protection or additional protection is desired
and the grounds therefore."

While the petition might have been more specific, I take it,
however, in view of the fact that this is a proceeding before an
administrative body and not a court proceeding, and that
the petition is supposed to be made by laymen, that a liberal
construction will be given to the wording of the petition, and
that it will be held that the grounds and the extent of the pro
tection required are sufficiently stated so as to comply Avith the
requirements of this law.
Your question is therefore answered in the affirmative.

Fish and Game—Conservation commission has no power to

change the open season for deer from November 20 to Novem
ber 30 to a period beginning November 10 and ending November
20.

August 23, 1918.

Conservation Commission.

In your letter of August 22 you submit the following:

"Does ch. 668, sec. 29.21, laws of 1917, extend authority to
the conservation commission, after due process of hearings as
provided by said section, to change the open season for deer as
provided in said chapter from November 20 to November 30,
to November 10 to November 20?"

It has heretofore been held by this depai-tment, in official
opinions to the commission, that it has no power to issue orders
taking, away protection given to wild animals by statute or by
previous orders of the commission; that sec. 29.21 authorizes
the commission to provide for protection to wild animals where
no protection is now given, or additional protection where pro
tection is already given by the statutes or order of the commis
sion. See Vol. VI, Op. Atty. Gen., pp. 578, 852.
Under the present law, it is unlawful to kill deer betAveen

November 10 and November 20. This is a protection, given to

the Avild deer by the statute. Your suggestion Avould involve
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the repeal of this part of the statute. This the commission has
no power to do.

The commission has the power to close the ojicn season for
deer, or to close part of the open season for deer, for that would
be giving additional protection to the deer, but tlic commission
has no right and has been given no power by sec. 29.21 to repeal
any statute of this,state which gives protection to a wild animal.
Your question is therefore answered in the negative.

Insurance—Fire Insurance—A domestic fire insurance com

pany is not authorized to invest its funds in the bonds of a di'ain-
age district located in Clark county.

August 24, 1918.

Honorable M. J. CLfeARV,

Commissioner of Insurance.

In your favor of August 20 you call my attention to the pro
visions of subd. (b), sec. 1903, Stats., and ask whether a fire
insurance company subject to this statute is authorized to in
vest its funds in the bonds of a regularly organized drainage
district located in Clark county, AVisconsin, under said subd.

(b) of said section of the statutes.
Said subd. (b) reads as follows:

'' In the lawfully authorized bonds or other evidences of in
debtedness of any county, city, town, village, .school district or
other municipal district within the United States or the Dominion
of Canada, which shall be a direct obligation of the county, city,
t-own, village or district issuing the same; provided, that any
such municipal district other than a county, city, town, village
or school district shall have a population according to tlic last
national or state census preceding the date of such investment
of not less than one hundred thousand."

There is considerable doubt whether the term ''other muni
cipal district" would include a drainage district, that is, whether
a drainage district is a municipal district within the terms oL
this statute. However this may be, it is not difficult to answer
your question, as the latter part of the statute above quoted re
quires that such other municipal district other than county, cit.v,
town, village or school district .shall have a population of
less than one hundred thousand. We arc absolutely safe in
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assuming tliat no drainage district in Clark county has such a
population, and therefore such drainage district cannot come
within the provisions of this statute.
I therefore advise you that a domestic fire insurance com

pany is not authorized by subd. (b), sec. 1903 to invest its funds
in the bonds of a drainage district located in Clark county, Wis
consin.

Criminal Law—Evidence—Corporations—Blue Sky Law—
• Words and Phrases—A voluntary trust styling itself a company
and issuing shares representing an interest in its property comes
within definition of word ''company" as defined by statutes.
Any person selling shares in such a company illegally may be

prosecuted criminally. The burden of proof showing noncom-
pliance with the law is upon the state.

August 24, 1918.
W. G. Haddow,

District Attorney,
Ellsworth, Wisconsin.

Your letter of August 19 reads as follows:

"One Galland has been arrested in this county, on a warrant
charging that he did on the 30th day of July, A. D. 1918, at
said county, 'directly by himself olfer to issue and did then and
there issue and sell to one P. C. Teubert certain securities in an
alleged corporation called the Automatic Thresher Company,
contrary to the provisions of sec. 1753—48 to 1753—53 inclusive
of the Revised Statutes cf the state of Wisconsin, and in vio
lation of an order of the Wisconsin Railway Commission, made
July 17th, 1918, ordering him, the said Charles N. Galland to
desist then and there from selling securities in said state, against
the peace and dignity of the state of Wisconsin.' The prelim
inary hearing will be held on August 27th.
"The attorney for the defendant admits that his client has

not secured the permission of the Railway Commission to sell
securities in the state, but he. contends that the Automatic
Thresher Company is not a corporation or an individual nor a
copartnership, but is a voluntary trust, created under the com
mon law, and having its office in Minneapolis, Minnesota, and
that Galland was selling shares therein which shares represented
beneficial interests in the property of the trust. He admits
that the.state of Wisconsin can possibly regulate in some ways,
the disposing of these securities, but that the laAvs of this state



Opinions op the Attorney-Oeneral 49Y.

cannot compel this trust to secure the permission of the Rail
way Commission before it can dispose of its securities, as this
would be contrary to the Federal Constitution as interfering
with the right of individuals to contract. He cites the case of
Elliott V. Freeman et cH., 31 Sup. Ct. Rep. 360, as holding that
the interest of the shareholders, or cestuis que trust cannot be
taxed in this state and he also contends that this is authority
for holding that the trustees do not have to comply with our
corporation laws.

'' He also contends that Galland is the owner of these shares
or rather the beneficial interest that they represent, and there
fore he does not come within the definition of dealer, under sec.
1753—48, subd. (c). In the subscription blank that is signed
by the subscriber, it is stated that 'I, the undersigned, agree to
purchase shares in the Automatic Thresher Company, etc.'
and Galland-fills these orders by assigning a certain number of
shares of his stock to the subscriber.
'' I have not been able to find very much about these so-called

trast estates, but have been reading Sears, on Trust Estates as
Business Companies, and I judge from what this attorney says
that they have followed the form outlined therein, used by the
Massachussets Gas Company, and it would seem that there is
some support for the position taken by this attorney that they
do not have to comply with this law. I am in correspondence
with the Railway Commission in the matter and perhaps they
have taken this matter up.with you already. In case I go
ahead with the prosecution, in your opinion, will I have to prove
noncompliance, or is the burden of proof upon them to show
compliance ? I would like to be advised as to whether you thiiik
I should dismiss the case or proceed."

I have not read any of the authorities referred to in your
letter but it is my opinion that the language of sec. 1753 48,
subd. (a), which defines the word "company" is sufficiently
broad to cover the so-called "voluntary trust."
According to said section the word
# o # 'Company' means and includes all corporations, as

sociations, or joint stock companies, whether organized or lo
cated within or without this state, issuing or authorized to issue
any stocks, bonds, or other evidence of title to or interest in or
lien upon any or all of its property."

The name Automatic Thresher Company" in itself declares
that it is a company. It may be that it is not an incorporated
company, but, according to tlie facts stated in your letter, the
organization certainly constitutes an association issuing evidence

32—A. Q.
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of title to or interest in its property. I conclude that the name,
as well as the scheme of organization, is within the definition
of the section above cited.

I have consulted with the railroad commission of this state

and am satisfied that the Automatic Thresher Company has not
complied with the provisions of sees. 1753—48 to 1753—53, in
clusive, Stats., and is not authorized to sell its stock within this
state. It may be that the defendant, Galland, can establish to
the satisfaction of the court or jury that he is a hona fide OAvner
of shares in said company as an investor. His contention, if
proved, would be a defense to the action.
In a statement filed by the Automatic Thresher Company the

name of Charles N. Galland is mentioned as one of its authorized
agents. This statement Avould, it. seems to me, go a long way
to annihilate the claim made by the defendant that he is not
an agent but a hona fide investor in the stock of said company.
The fact that he is making use of the subscription blanks fur
nished by the Automatic Thresher Company also indicates that
he is acting as agent and that in assigning certain • shares of
stock held in his own name he is simply trying to circumvent the
statute. It is my opinion that this case should be vigorously
prosecuted against the defendant.
As to the burden of proof, I think it will be necessary for you

to prove noncompliance on the part of the Automatic Thresher
Company and on the part of the defendant with the provisions
of the statute above cited. The defendant is entitled to the
presumption of innocence, and the burden of proof is upon the
state. This proof may be made by subpoenaing Mr. G. H. Eck-
hart, of the railroad commission, who has charge of such mat
ters in its department.

Corporations—Foreign Corporations—A foreign corporation
need not comply with sec. 1770b where it is either an agency of
the federal government or is not organized for profit.

August 26', 1918.

Honorable Merlin Hull,
Secretary of State.

I am in receipt of your letter of August 23, enclosing com
munication from the United States Housing Corporation. It
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appears that the United States Housing Corporation has been
incorporated under the laws of the state of New York to carry
into effect certain governmental purposes expressed in the so-
called "Housing Acts"; that it is proposed to issue 1,000 shares
of stock of no par. value, all to be held by the secretaiy of labor
for the benefit of the United States with the exception of two
shares for qualification purposes; that the corporation proposes
to acquire land and build houses thereon, to be occupied by war
workers as a war measure, and to make loans to municipalities
and transportation companies in furtherance of this purpose;
and that it is the plan of this corporation to carry on its busi
ness to a certain extent in the state of Wisconsin. You ask to
Avhat extent the laws of this state relative to the entrance and
activity of foreign corporations within this state will apply in
this ease.

I assume from this letter that the United States Housing Cor
poration is to act as a purely governmental agency, and that it
is not to be conducted for profit. Proceeding on the.se assump
tions, it will not be subject to the provisions of the statutes of
this state relative to foreign corporations. This will be true for
two reasons.

In the first place sec. 1770& of our statutes, with the imme
diately succeeding sections, which are regulatory of foreign cor
porations, does not apply to corporations

"created s<5lely for ® ® ® charitable purposes, ® ® ® or corpora
tions not organized or conducted for profit."

In the second place, under the decisions of the United States
supreme court, Pemhina Mining Company v. Pennsylvania,
125 U. S. 181, 186; Horn Silver Mining Company v. N. Y., 143
U. S. 305, 314—315, and many other cases, a foreign cor
poration engaged purely in an enterprise of the federal gov
ernment cannot be compelled by the individual states to con
form to their regulations relative to ordinary foreign corpora
tions. This is a companion to the exception exempting cor
porations engaged in interstate commerce from liability to state
regulations.

Our supreme court has consistently interpreted sec. 1770& so
as to recognize the exception relative to interstate eommerce,
Loverin <& Browne Co. v. Travis, 135 Wis. 322; Elwell v. A.dder
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Machine. Co., 136 Wis. 82, and other cases, and would of course
take a similar position relative to corporations involved in enter
prises of the general government, if the question came before it.
You are therefore advised that the United States Housing Cor

poration is not subject to the statutes of the state of Wisconsin

regulatory of foreign corporations seeking to do business within
this state.

Education—Textbooks—A manufacturer of textbooks who

undertakes in a special contract to sell his books in another state
at a lower price than that listed in Wisconsin automatically re
duces the price of said books in this state.

August 27, 1918.
WiNFRED C. ZabEL,

District Attorney,
Milwaukee, Wisconsin.

Your letter of August 7 reads as follows:

"Sec. 40.35 of the revised statutes of this state regulate the
prices of textbooks sold in the state of Wisconsin by requiring
the company manufacturing such school textbooks to file copies
of the same proposed to be sold, in the office of the state superin
tendent of public instruction, Avith a sworn statement of the list
price, the lowest wholesale price and the lowest exchange price
at which said book is sold or exchanged for an old book on the
same subject. It also requires that said manufacturer of books
shall file with the state superintendent of public instruction*a
bond, containing among other provisions that he.will reduce
the prices of his books automatically in Wisconsin whenever re
ductions are made elsewhere in the United States, so that at no
time shall any book so filed and listed by him be sold in the
state of Wisconsin at a higher net price than is received for such
book elsewhere in the United States. I am informed that many
other states of the Union have substantially the same or similar
statutes but that' certain schoolbook concerns after having met
the requirements of our statute in Wisconsin, make special
agreements in other states to sell their textbooks at a reduced
price. I am informed they do this by making contracts for the
sale of a certain quantity of the books and in their contract
fix the price at less than that which they list for the same book
in Wisconsin. I am therefore asked to request of you an opinion
as to whether or not such manufacturer of schoolbooks will be
permitted to maintain the price which he lists for his book in
Wisconsin, when he undertakes by virtue of a special contract
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to sell the same book in other states at a lesser price, or would
the fact that he undertakes by special contract to sell his text
books in another state at a certain price lower than that which
he lists in Wisconsin tend to automatically reduce the price of
his book in Wisconsin so that his obligation of the bond which he
filed Avith the said superintendent of schools can be enforced
in that respect."

According to sec. 40.35,

"No person shall offer any school textbook for adoption, sale
or exchange in the state bf Wisconsin until he shall have com
plied with the folloAving conditions:
"(1) (a) He shall file copies of all textbooks proposed to

be sold in the state of Wisconsin by the company manufacturing
such book, in the office of the state superintendent of public in
struction with a sworn statement of the list price, the lowest
wholesale price, and the loAvest exchange price at Avhich said
book is sold or exchanged for an old book on the same subject
of like grade and kind but of a different series in states of the
United States including the state of Wisconsin.

"(2) He shall file Avith the state superintendent of public
instruction a bond running to the people of the state of Wis
consin, Avith a responsible surety company authorized to do busi
ness in the state of Wisconsin as surety thereon, in a penal sum
to be determined by the state superintendent of public in
struction, of not less than two thousand dollars nor more than
ten thousand dollars, conditioned as follows:
"(a) That he will furnish any of the books listed in said

statement and in any other statement subsequently filed by him
within five years, to any school district, to any school corpora
tion and to any person or corporation in the state of Wiscon
sin at the loAvest price contained in said statement and that he
Avill maintain said price uniformly throughout the state;
" (b) That he Avill reduce such prices automatically in Wis

consin Avhenever reductions are made elseAvhere in the United
States, so that at no time shall any book so filed and listed by
him be sold in the state of Wisconsin at a higher net price than
is received for such book elscAvhere in the United States."

The bond forms provided by the superintendent of public in
struction for book dealers Avho desire to comply Avith the pro
visions of this section contain the folloAA'ing provision, in com

pliance Avith par. (b), above quoted:

"That he Avill reduce such prices automatically in Wisconsin
Ayhenever reductions are m?ide elseAvherq in the United States,



502 ' Opinions of the Attorney-General

so that at no time shall any book so filed and listed by him be
sold in the state of Wisconsin at a higher net price than is re
ceived for such book elsewhere in the United States."

The language of the above section and the form of the bond
which a manufacturer of school books must file with the superin

tendent of public instruction clearly indicates that the moment

a textbook is sold in any other state of the union at a lesser
price, that moment the price of said textbook is automatically
reduced in the state of Wisconsin, and a manufacturer of text-

boolcs violates his bond in ease he thereafter olfers for sale such

a textbook at a higher rate in this state than the book is sold for
in another state. See Vol. V, Op. Atty. Gen., pp. 797, 881; Vol.
VI, Op. Atty. Gen., p. 246.
It is" therefore my opinion that if the manufacturer in ques

tion has undertaken, by virtue of a special contract, to .sell a
certain textbook in another state at a lessei'price than the price

list of said book in this state, he automatically reduces the price
of said textbook in Wisconsin, so that his obligation on his bond

filed with the state superintendent of scliools can be enforced

against him in that respect.

Constitutional Law—Insurance—Bill No. 610, A., providing

a .scheme of compulsory insurance against all sickness and dis
ability of employes not covered by the Workmen's Compensa
tion Law, the expense to be paid by state, employer and employe
instated iiroportions, is unconstitutional.

August 28, 1918.

Honorable W. W. Albers,

State Senator,
Wausau, Wisconsin.

Under date of July 29 you wrote me inquiring as to the con
stitutionality of Bill No. 610, A., which was introduced in the
assembly March 26, 1917, This bill relates to a system of in
surance to provide for employes in case of death, sickness and
accident, not covei-ed by workmen's compensation.

Subsec. 1 provides that the act shall be known as the Health
Insurance Act. Subsec, 2 definqs certain terms as used in tbe

act, .



Opinions of the Attorney-General 503

Siibsec. 3 provides:

.  ''Every person employed in the state at mamial labor under
any form of wage contract, unless exempted under subsection
4 of this section, and every other employe whose remuneration
does not exceed one hundred dollars a month on the average,
shall be insured in a fund or society, except employes of the
United States and except employes of the state or of municipali
ties for whom provision in time of sickness is already made
through legally authorized means which in the opinion of the
commission are satisfactory."

Subsec. 4 provides:

V "Special regulations shall be made by the social insurance
commission for the insurance of home workers and casual em
ployes, or for their exemption from compulsory insurance."

Subsec. 5 provides for certain classes who may insure them
selves voluntarily in the local or trade funds of the locality in
which they live.

Subsec. 6 provides that insured members shall receive benefits

in case of any sickness or accident or for death not covered by
the Workmen's Compensation Act.

Subsec. 7 provides the benefits that must be provided for in
sured members. Subsecs. 8, 9, 10, 11, 12 and 13 relate to the
benefits to be provided. Subsec. 14 provides for the settlement
of disputes between the insured and physicians or between funds
and physicians concerning medical benefits. Subsecs. 15, 16, 17,

18,19 and 20 also relate to the benefits to be received by the in
sured employes. Subsec. 21 provides that when contributions
cease on account of unemployment not due to sickness the'

insurance shall continue in force for the subsequent periods
therein prpvided.

Subsec. 22 provides:

"The exi)enses of the" funds shall be met by contributions
from employes, employers and the state. The state shall con
tribute two-fifths of the total expenditures for benefits, subject
to the provisions of subsection 42; one-half of the balance shall
be paid by the employer, one-half by the employe, except that if
the earnings of the insured fall below twelve dollars a week, the
shares of the employer, employe and state shall be the propor
tion indicated in the following schedule: * ̂  ®."

This schedule provides that the state shall in all cases contrib-

\ite 40%; the employe a percentage varying from nothing to
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22%, depending upon the earnings, and the employer a percent
age varying from 38% to 60%, depending upon the earnings,

Subsec. 23 provides that the contributions shall be so computed
as to be sufficient for the payment of benefits and expenses of
administration and necessary reserve and guarantee funds.
Subsecs. 24, 25, 26, 27, 28, 29, 30, 31, 32 and 33 relate to the
formation of so-called funds, local and trade, which in effect
are insurance carriers formed for the purpose of paying the
benefits provided. Subsec. 34 provides that every person sub
ject to insurance shall be an insured member of one of such funds,
and that all employers shall be members of such funds. Sub
sec. 35 provides for membership of those persons who are en
titled to voluntary insurance, and subsec. 36 provides for a loss
or transfer of membership in the funds under certain condi

tions. The other subsections relate to the administration of the

law.

Thus it will be seen that with certain exceptions, not important
to the questions here under consideration, all employes are in
sured against all sickness or accident, not provided for by the
Workmen's Compensation Act, wholly irrespective of their
ability to meet the losses and expenses incident to such sickness
or. accident, and wholly without regard to any connection be
tween the employment and such sickness or accident; that the
expense of carrying on such insurance and paying such bene
fits is to be met by a contribution from the state treasury of
two-fifths of the necessary amount, a certain percentage to be
contributed by the employers and a certain percentage to be con
tributed by the employes. It will be further noted that the

act is compulsory.

Our supreme court held that an act of the legislature provid
ing that Avhen any citizen of the state becomes an habitual

drunkard and is pecuniarily unable to procure and pay for

treatment for such disease, he may be committed to some in
stitution for the cure of drunkenness and drug addiction at the

expense of the eounty was unconstitutional as an appropriation
of public funds for a private purpose. It was therein pointed
out that the language used did not mean that the person who
could be so committed had become a pauper or dependent upon

charity or benevolence for support, but merely that he did^not
have the ready means or money to make the payment for sucl]
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treatment. Wisconsin Keeley Institute Co. v. Milwaukee
County, 95 Wis. 153.
It was later held that an act appropriating money from the

state treasury for the payment to innocent purchasers of orders
issued under the act held unconstitutional in the case just cited,
was itself invalid for the same reason. State ex rel. Garrett v.
Froehlicli, 118 Wis. 129.

It is difficult to see any distinction in principle between these
two cases and the provision in the proposed act requiring con
tributions on the part of the state for the payment of benefits
to employes disabled by reason of sickness or accident. ̂  There
is no requirement in the present act that such benefits shall be
paid only to those who are indigent, but on the contrary such
benefits are payable to all employes regardless of their financial
ability. In my opinion this feature of the act is unconstitu^
tional and invalid because calling for an expenditure of public
funds for a private purpose.

It is further my opinion that that part of the proposed aet
requiring employers to contribute to the payment of the ex
penses of sickness or accident of employes, such sickness or ac
cident having no causal connection with the employment, can
not be sustained. I shall not, in this opinion, take the time
to discuss this provision more fully because the act is so clearly
unconstitutional under the other provision heretofore pointed
out.

Subsec. 4, quoted above, seems to me to be an invalid dele
gation of legislative power. It requires the social insurance
commission to make special regulation for the insurance of home
workers and casual employes, or for their exemption from com
pulsory insurance. In other words, it authorizes the social
insurance commission to arbitrarily determine whether home
workers and casual employes shall come within the compulsory
features of the act or be exempted therefrom. This is not like
those acts which have been sustained on the theory that the
legislature had enacted a complete law but had left it to certain
boards or officers to determine certain facts upon which the law
would go into effect.

You are therefore advised that in my opinion this act is not
constitutional.
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Constitutional Law—Pharmacy Law—A proposed ainendment
to the Pharmaey Law requiring that owners of drug stores shall
be registered pharmacists is constitutional, provided it is
prospective in operation and fully protects present owners of
drug stores in their property.

August 28, 1918.

Honorable 0. J. S. Boberg, President,

State Board of Pharmacy,
Eau Claire, Wisconsin.

I have your letter of August 14, in wliich you request my
opinion as to the constitutionality of a proposed amendment to
the Wisconsin Pharmacy Law, which proposed amendment pro
vides, in effect, that all future purchasers or proprietors of re
tail drug stores in this state must be registered pharmacists.
In connection with your questmn you make the following ob

servations ;

''It is the writer's personal opinion that no person, not a
registered pharmacist, should be permitted to own Gr to manage
a retail drug store, for the reason that public welfare and safety
is not fully protected under such ownership or management.
"The state pharmacy law provides that there must be a reg

istered pharmacist in charge of a retail pharmacy or drug store,
but there are instances on record where nonregistered owners of
drug stores have been unable to sccui'e such qualified assistance
on account of the present, persistent shortage of clerks who are
registered pharmacists.
"If this happens to be the ease in a small town, where such

store is the only drug store, it would greatly inconvenience the
people to have the store closed, as it may be several miles to
the nearest neighboring drug store; but at the same time, the
law is there, regarding the proper method of conducting a drug
store, and it should be enforced for the protection of the public.
"The older European countries long since have seen the ne

cessity of taking the full step, and, in Denmark, for instance, it is
the law that nobody but a registered pharmacist can be the
owner of even the smallest drug store in the land. The law
in that country further demands the presence of a registered
pharmacist during the entire twenty-four hours of day and
night."

The constitutionality of the law regulating the practice of
pharmacy in this state has been sustained by our supreme court
in two quite notable cases: State v. Heinemann, 80 Wis. 253;
State V. Evans, 130 Wis. 381.
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In the former the coiirt held that the provisions of the act

which imposed a penalty upon any person dealing in, compound
ing or dispensing drugs, not being, or not having in his employ a
registered pharmacist possessing certain qualifications, and
having a license from the state board of pharmacy, is a valid
exercise of the police power of the state and that the law does
not deprive any one of his property without due process.
In the latter case the court reaffirmed the constitutionality

of the law on the same ground, and said, in effect, that the busi
ness or profession of pharmacy is a legitimate field for police
regulation by reason of peril to health or lives in the community
generally which may result from incompetence therein.
The tendency of modern legislation and judicial decisions

seem to tend to enlarge, rather than restrict, the exercise of the
police power of the state, not only as to the practice of the so-
called "learned" professions, such as law, medicine, dentistry
and pharmacy, but also to regulate the manner in which cer
tain other vocations or businesses are conducted, such as those
of barbers, plumbers and bakers.

"The police power includes legislative authority to luakc all
regulations reasonably necessary or conducive to the public wel
fare." State ex rel. Mihvaukee Medical College v. Chittenden
et al., 127 Wis; 468, 519.
See also State v. Redman, 134 "Wis. 89.

The proposed amendment does not,' in my judgment, con
travene any of the provisions of the state or federal constitu
tion. It deprives no one of property and affords to all the equal
protection of the law. The amendment would be justified under
the police power of the state. I find that many states in the
United States have now on the statute books laws which, in ef
fect, make it unlawful for any person not a registered pharma
cist to conduct any pharmacy or drug store or to engage in the
business of selling at retail drugs, medicines, chemicals, etc, As
far as I have investigated, such laws are in force in the states
of New Hampshire, Connecticut, Massachusetts and Iowa.

Assuming that the proposed amendment will so provide that
it is prospective in its operation and will fully protect present
ownei-s of drug stores who are not registered pharmacists in
their pi-operty, it is my opinion that such an amendment to the
Pharmacy Law will be constitutional.



508 OpiNiONS OF THii Attorney-General

Bridges and Highways—Materials of an old bridge may be
wrought into a new structure. No credit is given for materials.,
so used.

Credit where old bridge is sold or moved discussed.

August 29, 1918.
"Wisconsin Highway Commission.

You have called attention to the fact that some highway
bridges are built at town expense, others at town and county
expense, while still others are erected with county, state and fed
eral funds jointly. Most of. the bridges hereafter built will
replace existing ones and in some instances the materials in the

old stractures are valuable.

You ask who is the owner of the material in an old bridge
which is rebuilt or replaced at county and state and United
States expense. The question is: Who gets the proceeds from
or the credit for that material?

These bridges form part of the public highways and partake
of all of the characteristics of the latter as to title and owner

ship. Neither the town nor the county has any proprietary
interest in the bridges or any other part of the public highways.
The title and interest therein, aside from the title of the abut
ting property owners, is vested in the state in its sovereign
capacity in trust for all the people and is generally called an
easement.

The materials in the highway, forming part thereof, belong
to the public and may be used to any extent for public high
way purposes. In this regard no distinction is to be made, I
think, between earth and rock, .on the one hand, and timber and
metal materials, on the other. Houston v. Ft. Atkinson, 56 Wis.
350.

Any earth or rock which forms part of an old bridge, or a sup
port'or approach thereto, i& available, so far as suitable, for

like use in the construction of a new bridge without credit to
any political unit.

I have no doubt that any material from an old bridge Avhich
can be Avrought into the new one to advantage may be used in
that Avay without raising any question of ownership or of credit.

Materials so used simply go to lessen the cost of the new struc-
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ture. The contract in such a ease would, of course, authorize
the contractor to make use of the old bridge.
Where materials of the old bridge are not used in the con-

stmction of a new one the solution is not so easy or evident.
The statutes are silent upon the question and no authority upon
it has been found.

In case the work is maintenance, as distinguished from original
construction, it would seem but just that the old bridge materials
should belong to that subdivision of the state which is charged
by law with the maintenance expense. For example, take a
bridge of a state highway: the county is required to maintain
it, and the county should have the same benefit from the exist
ing bridge, when it is replaced, that the county would have if
it merely repaired the old bridge; the salvage in such case should
by right belong to the county.
Again, in case of original construction of a bridge it would

seem that those furnishing the funds should have the benefit
that may be derived from a sale of the old structure.
But it sometimes happens that a bridge which is top light or

too short or too narrow for a trunk line highway would answer
elsewhere, and the best and most advantageous use to be made
of such bridge would be to move it to some other place in the
public highway. In such a situation I think that the bridge would
simply continue its service as part of the public thoroughfare,^
and that no credit would be given or taken on account thereof.

The absence of statutes or decisions upon this matter re
strains me from giving you a more positive or explicit opinion
upon the matter submitted.
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Public Officers—County Judge—Yacancies—Conviction of an
officer of an infamous crime creates a vacancy without notice or
declaration.

Vacancy in office of county judge is filled by appointment.
Term of appointee considered.

August 30, 1918.

Honor.\ble E. L. Philipp,

Governor.

In the matter of the conviction

of John M. Becker, county

judge of Green county:

The conviction of John'M. Becker of an infamous crime ipso
facto vacated his office of county judge. Such a conviction
creates at once as absolute a legal vacancy as would the death of
the incumbent.

''Every office shall become vacant on the happening of either
of the following events:
"(1) The death of the incumbent.
"(2) His resignation.
" (3) His removal.
" (4) His ceasing to be an inhabitant of this state; ®
"(5) His conviction of an infamous crime ® ® *. Sec. 17.02,

Stats.

No notice or declaration of vacancy is required or necessaiy.
The appointing power is to take notice of the facts which create
a vacancy and acts upon its own initiative. Of course, it will
satisfy itself in such manner as seems best of the actual happen
ing of some of the events enumerated in the statute.
The vacancy in this instance is filled by appointment, and

the appointing power is vested in you as governor. See. 2441,
Stats.

The appointment will be made for the balance of the current
term, as an election will be held next April for the regular or
full term. /

"1. There shall be a general election of - county judge in
each county on the first Tuesday in April, 1913, and every sixth
year thereafter. The term of office of county judge shall be
six years, commencing on the first Monday in JanUaiy after such
election." Sec. 2441, Stats.
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It follows from this statute that an election will be held in
April, 1919, and that the term of the judge heretofore elected
will expire on the first Monday in January, 1920. Under some
eireumstanccs the appointments to fill vacancies in the office of
county judge are for the balance of the current term, and under
other circumstances until the first Monday of the June next suc
ceeding.

The classification depends upon the statute providing for an
election to fill a vacancy. It is provided by sec. 8.03 that no
election to fill a vacancy shall be had at the time of an election
for a full term. I quote from that section: ,

"In all cases of vacancy in the office of ciicuit judge or county
judge, the election to fill such vacancy shall be held on the first
Tuesday of April next after the vacancy happens, in case such
vacancy happen forty days or more before such dayj ® ^ *.
Provided, that no election to fill a vacancy for justice of the
supreme eourt, circuit judge or county judge shall be held at
the'time of holding the regular election for such office."

It has already been pointed out" that the election for the full
term according to statute will occur next April, and it follows
that no election to fill the vacancy can then be had. The re
sult is that the appointment to the vacancy in question will be
for the balance of the term.

Taxation—Delinquent Drainage Assessments—The liability
of a county to drainage districts considered.

August 30, 1918.
Wisconsin Tax Commission.

You have submitted the following for my consideration:

"In making county audits our accountants have in many in
stances to deal with delinquent drainage assessments. There
seems to be various interpretations of the liability of counties
under section 1379—25a to drainage districts for moneys col
lected by the former after delinquent returns have been made.
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Example No. 1.

Original
tax

returned

830.37

Pees

$1.52

Collected before sale

Interest

81.52

Advertising
fee

$.25

Total Date

S33.G6 5/8/14

"111 this ease what is the county's liability, original tax only,
or is the drainage district entitled to interest and fees or some
part thereof in addition to original tax?

Example No. 2.

Sold

Oilginal
tax

returned
Advertising

fee
Coll. fee
In cert.

Int. ill
cert.

Amount
.sold
for

Cert,
fee

Total of
cert.

$8.05 $.25 S.40 8.40 89.10 8.25 $.35

"To what sum is the drainage district entitled?

Example No. 3.

Orig

Bid in by county Redeemed

inal
lax re
turned Adv.

i  fee
Col.
fee

Int.
in

cei't.

Sold
for

Cert,
fee

Total
of

cert.
Int.

Tot. re
demp
tion

Redemp.
fee

844.66 $.25 82.23 82.23 $49.37 $.25 849.62 $3.97 $53.59 8.30

To what sum is the drainage district entitled in Example 3?"

It is my opinion that the county in Example 1 is liable for
the original tax, $30.37; that in Example 2 the county is liable
simply for the original tax, $8.05; and that in Example 3 the
county is liable for the original tax, $44.66, and for interest
paid upon the plaintiff's drainage assessment certificate of sale.
The statutes governing this matter are iu some respects in-
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complete, and in other respects obscure and conflicting. The
statute most direetly involved is the one you cite, viz., sec. 1379—
25a.

The questions presented by you are involved in the case of
Portage County Drainage District v. Hebard et al., tried in the
circuit court for Portage county. Judge Park has expressly de-
eided that the two per cent penalty and the interest penalty
belong to the district, and I understand that he has deeided

that every item mentioned in your letter of fees, charges, in
terest, advertising sales, original tax, belongs to the drainage
district. His interpretation of the section before mentioned

makes the word "principal" as used in subds. (b) and (c) of
the section mean precisely the same as the words "face," used
in subd. (d). "With that interpretation I am unable to agree.
To begin with, it makes most of the language of those subdivi
sions pure surplusage and leaves it without any meaning what
ever. For instanee, his construction makes subd. (b) mean
"all sums received by the county at the tax sale." In the next
place, if the legislature had in mind the same meaning in the
three places indicated, it would have used the same word.
Furthermore, the word "principal" as used in connection with
many matters in commercial circles has a well defined meaning
and is n6t the one given it by the court in this case. Interest
and principal mean entirely different things. Principal and
percentage are not at all the same. To my mind the word
"principal" as used in this connection refers to the original
drainage assessment which is returned delinquent by the local
tax collector.

33-^. G.
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Corporations—-Foreign Corporations—Railroads—A foreign
railroad corporation is not required to comply with sec. 17706.

September. 5, 1918,

Honorable Merlin Hull,

Secretary of State.

Your favor of August 27, enclosing application of the Wis

consin and Michigan Kailroad Company to secure a license un
der the provisions of sec. 17706, Wis. Stats., is at hand.
In reply thereto I would say the Wisconsin and Michigan Rail

road Company is a foreign corporation organized under the laws
of the state of Michigan, and apparently they desire to receive a

license to do business in the state of Wisconsin as a foreign cor

poration under sec. 17706. There is excepted from the provi
sions of sec. 17706, by subsec. 2 thereof, the following named cor
porations, by this language quoted from the statute:

o  Except railroad corporations, corporations or as

sociations created solely for religious or charitable puTposes,
insurance companies and fraternal or beneficiary corporations,
societies, orders and associations furnishing life or casualty in
surance or indemnity upon the mutual or assessment plan, or cor
porations not oi'ganized or conducted for profit ® ® "

I am satisfied that a foreign railroad company is not required
to comply with sec. 17706, and that it is by the above quoted

language specially exempted from the necessity^of compliance
with said statute.



Opinions of the Attorney-General 515

Educatwn—Siipervising Teacher.^—Under sec. 39.14, Stats.,
supervising teacher cannot be paid more than $80 a month salary.

September 6, 1918.
Albert W. Grady,

Distnct Attorney,
Port Washington, Wisconsin.

In your letter of August 28, you ask whether or not a super
vising teacher provided for in see. 39.14 can be paid a salary in
excess of $80.00 a calendar month.

Sec. 39.14, subd. (2), provides, in part:

"The committee on common schools shall make the appoint
ment « ^ fj-om the eligible list ® ^ « and fix the
monthly salary to be paid such supervising teacher or teaehers
within the salary limitations fixed in this section. ® .
The salary of the supervising teacher shall not be less than sixty
.dollars nor more than eighty dollars per ealendar month. In
addition to this salary the supervising teacher shall be reim
bursed for all actual and necessary expenses incurred in the per
formance of his duties. ^ ^ ^"

The statute is very explicit and fixes the maximum and mini
mum limits of salary to be paid to supervising teachers. Within
these limits the committee on eommon schools can fix the teacher's
salary. In no event, however, can the salary exceed $80.00 a
month. The statute above quoted, however, provides that the
teacher may be reimbursed for actual and necessary expenses •
incurred in the performance of his duties.

Bridges and Highways—Counties—County is not liable for
injuries due to defects in unimproved portions of prospective
state highways.

County may be answerable for accidents upon roads which
count}^ must maintain, i. e.. state highways.

September 6, 1918.
Wisconsin Highway Commission.

Under date of Augmst 31, 1918, you ask if an opinion has been
rendei-ed by this department upon the subject of the liabilitj''
of counties for injuries resulting from defect in highways, and
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particularly unimproved portions of the county system of pro
spective state highways.
I beg to inform you that such an opinion was rendered Feb

ruary 25, 1918, to the district attorney of Brown county.® I
enclose the February pamphlet of opinions, which contains the
one above mentioned.

It was then held, and I believe correctly, that the county is
liable only when the accident occurs on a road which the county
'" is by law bound to keep in repair.'' Sec. 1339, Stats.

The county is not liable to maintain or keep in repair the
county system of prospective state highways outside of those
portions thereof which have been improved and which have be
come state highways, within the definition and meaning of sub-
sec. 3, sec. 1317m—3, and subsecs. 8 and 9, sec. 1317m—7, Stats.
The real test of the county's liability for injury upon the

highway is the county's liability to maintain the portion of
'highway in question.

Taxation—Personal Property—Automobiles—An automobile
owned by a nonresident of this state if in charge of an agent is
taxable in the assessment district where the agent resides, other
wise in the district where the automobile is located.

September 6, 1918.

John Roberts,

District Attorney,

Grand Rapids, Wisconsin.

In your favor of September 3 you state that,a single man who
is engaged in the ice business in , the state of Illinois owns an
improved farm in your county; that he comes to this farm in
the spring and stays there until fall each year and worlds the
farm during that time, living on it, and goes back to Illinois
and lives there during the winter. You state that he has an
automobile which is used by him and kept at the farm in youi
county; that the automobile has not been out of the state foT
the last three years; that the automobile license used on the car
is an Illinois license, and the question you ask is whether or not
the car is taxable as personal property in this state.

♦Page 124 of thia volume.
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In reply thereto I would say, assuming that the man's resi
dence^ is in Illinois, in other words, that he is a nonresident of
this state, it would seem that the car is taxable under see. 1040
Stats., in the town or assessment district where the car is, or
if it is in the charge or keeping of an agent, the owner being a
nonresident, it Avould be taxable in the assessment district where
the agent resides.

Elections—Under sec. 5.17 and facts stated the person in
question has right to have his name placed in the independent
column on the ballot but not in the Democratic column.

September 9,-1918.

IIelmuth F. Arps,

District Attorney,

Chilton, Wisconsin.

In your letter of September 6 you submit the following state
ment of facts as a basis for an opinion:

'' No nomination papers were filled by any candidates for the
office of county treasurer on the Democratic ticket. At the pri
mary election held last Tuesday, the aggregate votes of all candi
dates for county treasurer on the Democratic ticket numbered
one hundred and twenty. Of these one X received ninety-one
votes. The Democratic candidate for governor at the last pre
ceding general election received 1,352 votes.
"It is now being contended by Democrats that X is entitled

to have his name placed on the official ballot as a Democratic
candidate for the above office, basing their construction upon
subsec. (3), sec. 5.17. They contend that X received a sufficient
number of votes not less than the number of signers required to
file nomination papers, and therefore can become a candidate for
the Democrat ticket on the official ballot.''

You state that you have advised the county clerk that A' is not
entitled to have his name placed on the official ballot as candidate
for county treasurer on the Democratic ticket, for the reason that
the aggregate number of votes for all candidates on the Demo
cratic ticket is less than ten per cent of the number of votes cast
for governor at the last preceding general election; and that you
have further advised him that if A'" filed notice that he will qual
ify within the period prescribed by statute, he is entitled to



518 • Opinions OF Tiiii Attouney-Gisneral

have his name placed on the official ballot as an independent
candidate.

Under see. 5.17 it is necesary for all the candidates for nom
ination for any one office voted for on any party ballot to re
ceive in the aggregate ten per cent or more of the votes east for
the nominee of such party for governor at the last general elec
tion, in order to entitle the one receiving the greatest number of
votes to have his name placed upon the ballot as the nominee of
said party.

/  Subd. (2) pi'ovides as follows:

If all the candidates for nomination for any one office voted
for on any party ballot, shall receive in the aggregate less than
ton per cent of such votes so cast at such last general election,
no person shall be deemed to be the party nominee for such office,
but the Iperson receiving the greatest number of votes at such
pj-imary as the candidate of such party for such office, shall be
deemed an independent candidate for such office, and his name
shall be placed on the official ballot in the column of individual
nominations and he shall be denominated in such column as
'independent.' "

Subd. (3) provides:

"But no person shall be entitled to have his name placed on
sueh ballot who has not filed a nomination paper as provided in
sections 5.05 and 5.01 of the statutes, unless he shall have re
ceived at such primary election a number of votes not less than
the number of signers required by sections 5.05 and 5.07 of the
statutes for nomination papers, and shall have filed within five
days after receiving official notice of his nomination, a declara
tion that he will qualify as such officer if elected."

Under these provisions of the statute, it is perfectly clear that
you have arrived at the Correct conclusion in your opinion to
the county treasurer. One hundred twenty is less than ten per
cent of 1,352 votes. X is therefore not entitled to be the party
nominee for county treasurer on the Democratic ticket, but, hav
ing received more votes than the number of signers required to
the nomination papers for the office of county treasurer, he will
be entitled to have his name placed upon the official balfot as
an independent candidate, if he files within five days after re
ceiving official notice of his nomination a declaration that he will
qualify as such officer if elected.

The above quoted provision of subd. (3), sec. 5.17 is clearly
applicable to his ease.
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Fish and Game—Rough Fish—The conservation commission
has no right to grant a license to fish with nets for roiigh fish in
Lake Koshkonong.

September 10, 1918.

Conservation Commission.

I have your communication of September 6, in which you
state that an application has been made to your department by
Nathaniel N. Ehrlich et'^al. for leave or license to fish with nets

for rough fish in Lake Koshkonong, and that they contend that
the conservation commission has power to grant such leave or

license. You state that you desire my opinion as to the power
of the commission in this matter.

I have a brief submitted by the firm of Bloodgood, Kempcr &
Bloodgood, of Milwaukee, in which the contention is made that
the commission has this power. After a careful considci'ation
of this matter, I have come to the conclusion that no such power
is given to the commission by the statutes of this state.

Sec. 29.15 provides:

''Guiding licenses, net and set line licemses, and clamming
licenses, shall be issued by the state conservation commission
as provided in subsection (3) of section 29.22 and scctioiis 29.33,
29.34, 29.35, 29.36, 29.37 and 29.38, respectively.''

Under sec. 29.30 it is provided:

"Nets and set lines may be used for the purpose of taking,
catching, or killing rough fish and game fish, subject to the
conditions, limitations and restrictions presei'ibed- in this
chapter; ^

Then wc find general restrictions on the use of nets and set
lines, and .specific instances in which licenses may be granted
given in sees. 29.33, 29.3^ 29.35, 29.36, 29.37, and 29.38. In
none of the.se is there any power given to the commission to grant
a license for fishing with nets in Lake Koshkonong. Sec. 29.38
refcTs only to clamming licepses.

It has been argued that sec. 29.30 in providing for fishing with
nets by licenses, and sec. 29.21, which gives the right to the
state conservation commission to determine in what manner

and in what places fish shall be taken in this state, gives the
commission the power to grant a license to catch rough fish by
nets in Lake Koshkonong; that these two sections should be
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construed together, and a liberal construction given so as to,
authorize the granting of such licenses.
While subsec. (1), see. 29.21 uses very broad language, the

subsequent subsections clearly indicate that no protection given
to the wild animals by statute can be taken away by the com
mission; that the conservation commission can only grant addi
tional protection in cases where protection is already given by
statute, and in cases where no protection is given, the commission
may give some protection to the wild animals; but the commis
sion has not the" right to take away protection given, or, in other
words, to repeal or amend a statute which gives to wild animals
protection.

This has been held in a number of opinions heretofore given to
the commission.

That I am right in my conclusion in this matter is further
shown by the provisions of sec. 29.62. Subsec. (1) reads:

"The state conservation commission is authorized to take
rough fish by means of nets, or cause the same to be so taken,
from any of the inland waters of this state other than those
specified in subsection (2), whenever it shall find that such fish
are detrimental to, retard the propagation of, or destroy game
fish therein. "

Subsec. (2) provides:

"The authority granted to the commission by subsection (1)
does not extend to Lake Koshkonong."

You are therefore advised that the commission has no right to
grant a license or leave to fish with nets for rough fish in Lake
Koshkonong.

Intoxicating Liquors—Licenses—^Where no valid license has
been granted to a certain location for a few years the right to
a license has been forfeited if the ratio of sec. 1565d is exceeded.

September 10, 1918.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

In your letter of September 6 you state that the town of
S<*hoepke in your county has a population of 300; that there had
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been in existence for the last fifteen years five saloon licenses;
one of-these licenses was issued to Mr. X; that on the first of
July of this year the town board refused to grant a license to
Mr. X for the reason that he was an alien enemy. You in
quire whether the fact that Mr. X had been an alien enemy
during the last few years during which he held his license
would make it .impossible for the town board to grant a license
at the present time for the location for which his license had
been granted.

This question must be answered in the affirmative. Under
sec. 1565Z no license can be granted to a person who is not a full
citizen of the United States. If Mr. X was not a citizen of

the United States, as you state in your letter, then the license
granted to him was absolutely void and ho legal license has
been granted for said location for a number of years. The right
to a license' for said location would therefore be forfeited. See
Slaie, V. Koch, 157 Wis. 437.

■ Ci-iminal Law—Rape—A man 38 years of age cannot be con
victed under seC. 4382 for having carnal knowledge of a female
17 years old.

September 10, 1918.

Thomas M. Priestley,
District Attorney,

Mineral Point, Wisconsin.

In your communication of September 7 you state that a man
of thirty-eight years of age was recently arrested on a charge
of rape. At the preliminary examination the defendant was
bound over to the county court. The complaining witness is
seventeen years of age. You inquire whether he may be con
victed under sec; 4382, Wis. Stats.
Said sec. 4382 provides as follows:

"Any person over eighteen years of age who shall unlaw
fully and carnally know and abuse any female under the age of
sixteen years shall be punished by imprisonment-in the state
prison not more than thirty-five years nor less than one year, or
by a fine not exceeding two hundred dollars; and any person of
the age of eighteen years or under who shall unlawfully and
carnally know and abuse any female under the age of eighteen



522 Opinions of the Attorney-General

} ears shall be punished by imprisonment in the state prison not
more than ten j'ears nor less than one year, or by fine not ex
ceeding two hundred dollars."

The first part of this section requires the man to be over
eighteen yeare of age and the female to be under the age of six
teen j'ears. This excludes the defendant in question, as the
female was seventeen years of age, under your statement of
facts. The second part of said section requires the male person
to be of the age of eighteen or under and the female under the
age of eighteen years. This does not include the defendant.

It therefore appears that the defendant is not included under
tirn clear wording of this .statute. It is true that under'the
woi'ding of this section, a boy under the age of eighteen may be
sent to the penitentiary for ten years for carnal knowledge of
a girl of seventeen, while a man of thirty-eight who commits
the same offen.se cannot be.

I have made a careful examination of the records in the office
of: the secretary of state, to ascertain whether a clerical error
has been made in the printing of this section of the statutes.
I find, howevei', that the statute was enacted in the exact
words as hei-e printed, but I find that eh. 611, laws of 1915,
changed the wording of this section of the statutes and also
amended sees. 4381, 4580, 4581a, 45816, and 4588a. The effect
of the changes made in these sections was to change the age of
consent from fourteen years to sixteen years. Bill 150, S., as
originally introduced, changed the age from fourteen to
eighteen }eai";. Wiiiic the bill was pending in the legislature,
.A.sseniblynian Donnelly from Milwaukee moved an amendment
to the bill by changing the word "eighteen" in lines 4,13, 22, and
OS, and substituting therefor in each case the word "sixteen."
1 his was evidently done to change the age of consent from
eighteen years, as found in the bill, to sixteen years. In every
case where Mr. Donnelly's amendm.ent substituted the word
sixteen" for "eighteen," the word "fourteen" also appeared

v.ith a line di-awn through it, as is necessary under the rules
of the legislature in printing bills for pa.ssage; but that part of
see. 4382 which follows the semicolon was a new part added, and
appeared in italics in the bill, and the word "fourteen" conse
quently did not appear therein with a line drawn through it.
It seems very evident that, by reason of this fact, the lawmakers
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omitted to change the word "eighteen" to "sixteen" in this
part of the section. I believe, if their attention had been called

to the fact, they Avould have changed it, as it was manifestly
the intent of the amendment of Mr. Donnelly to change the age
of consent from eighteen to sixteen years throughout the
sections contained in the bill.

If the defendant in the case under consideration were under

eighteen years of age, it would be necessary to construe the
part of sec. 4382 following the semicolon, and it would be neces
sary to decide whether a person under the age of eighteen could
be convicted, if the female in question was above sixteen and
below eighteen years of age. This question is not before us
now, and consequently docs not require consideration.

You are therefore advised that it is my opinion that under

tlie facts stated in your letter, the party in question cannot be
convicted under sec. 4382, Wis. Stats.

Crimmal Laiv—Indians—An Indian who has not received

his allotment under the Dawes Act is not subject to the criminal
laws of this state.

September 11, 1918.

J. C. Davis,

District Attorney,
Hayward, Wisconsin.

I have your letter of September 2, in which you state that
ycu have been asked to prosecute an Indian residing on the Lac

Court Oreillcs Reservation, for desertion and nonsupport of his
wife and children under the state law; that the situs of the

crime is on said reservation in Sawyer county, and that all
l)arties concerned live on the said reservation; that the offender

holds an allotment of land selected under the authority of the
treaty of 1854 (10 U.-S. Stats, at Large 1043). You inquire
w hcther or not the state court has jurisdiction of the case. You

also inquire whether or not the granting of a certificate of com-

]jetency to the Indian, whereby his lands become taxable,
makes him amenable to the state law for all purposes.

In the ea.sc of In re Ileff, 197 U. S. 488, it is held that an In
dian and allottee under the Dawes Act (24 U. S. Stats, at Large
388) is subject to the civil and eriniinp,l Ifiws of the state. In
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the ease of Ilnited States v. Celestine, 215 U. S. 278, it is held,
that where an Indian received his allotment under the author

ity of the treaty with the Oinahas (1854) (10 U. S. Stats, at
Large 1043), he will be a citizen of the United States, and is
entitled to all the rights,' privileges, and immunities of such
citizen, but that he is not subject to the criminal laws of the

state.

An official opinion on this matter was rendered by my prede
cessor on September 3, 1915, to the conseiwation commission of
Wisconsin. Vol. IV, Op. Atty. Gen., p. 731. The question
there involved is practically the same question submitted by
you. I refer you to said opinion. Your statement of facts
brings your defendant under the rule laid down in the case of
United States v. Celestine, supra.
You are therefore advised that the state court has no juris

diction of the case.

Concerning the issuing of a certificate of competency to the
Indian, I find that the act of May 8, 1906 (34 Stats, at Large
182), which was an act to amend sec. 6 of an act approved Feb
ruary 8,1887 (24 U. S. Stats, at Large 388), contains the follow

ing :

#  o Provided, That the Secretary of the Interior may,
in his discretion, and he is hereby authorized, whenever he shall
be sati.sfied that any Indian allottee is competent and capable
of managing his or her affairs at any time to cause to be issued
to such allottee a patent in fee simple and thereafter all restric
tions as to sale, incumbrance, or taxation of said land shall be
removed and said land shall not be liable to the satisfaction of
any debt contracted--prior to the issuing of such patent: * ®
«  >»

The Celestine case arose in 1908, while this law was enacted
in 1906. It Avould therefore seem that the Celestine case is de

cisive of the matter. There is no express provision here that
the Indian who receives such so-called certificate of compe
tency shall be subject to the criminal laws of the state.
I am therefore constrained to hold that the granting of a cer

tificate does not alter the legal status of the Indian in question,
and that he is not subject to the criminal laws of the state, and
cannot be prosecuted for abandonment of wife and children

committed on the reservation,
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Marriage—A common law marriage cannot now be legally
contracted.

September 11, 1918.

G. H. Dawson,

District Attomey,
Crandon, Wisconsin.

You have inquired whether a common law marriage entered
into subsequent to the enactment of ch. 218, laws of 1917, would
now be valid in this state that is, whether it would be a good
defense in a criminal prosecution.
in the case of Becker v. Becker, 153 Wis. 226, d^ided by the

supreme court in the January term, 1913, it was held that an
oral contract of marriage made between competent parties per
verba de praesenti, although without witness or ceremony of
any kind, if consummated by cohabitation and corroborated
by holding themselves out to the public as husband and wife,
is a valid and binding marriage. This was the law prior to the
enactment of said ch. 218, laws of 1917. In said chapter, there
were added twenty-seven new sections, of which sec. 2339r—1
is the first, and provides as follows:

"Marriage may be validly contracted in this state only after
a license has been issued therefor, in the manner following:
"(1) Before any person authorized by the laws of this state

to celebrate marriages (and hereinafter designated as the
officiating person), by declaring in the presence of at.least two
competent witnesses other than such officiating person, that they
take each other as husband and wife; or,
"(2) In accordance with the customs, rules and regulations

of any religious society, denomination or sect to which either of
the parties may belong, by declaring in the presence of at least
two competent witnesses, that they take each other as husband
and wife."

Here it is expressly provided that a marriage may be validly
eontiaeted in this state only after a license has been issued there
for in the manner prescribed in subds. (1) and (2). Neither of
said subdivisions prescribes a common law marriage.

It follows that a common law marriage cannot bo entered into
in this state. The wording of this statute is such that it ore-
cludes a common law marriage.
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Public Officers—Sheriff—Sheriff cannot collect from county
for services rendered to local draft board in rounding up slackers
and deserters.

September 13,1918.
George Crawford,

Distinct Attoimey,
^  Gillett, Wisconsin,

In your letter of the September 11 you state that certain bills
"for services rendered the local draft board in rounding up
slackers and deserters" are presented by the sheriff, and you
wish to know if the county is liable for payment of these bills.
You do not state the exact nature of the services rendered in

"rounding up slackers and deserters." Much of this work of

local officials has been in the nature of volunteer service to assist

the local draft boards.

As a general rule of law only such service as is required by
statute can be paid for by a county. No payment for services
can be made by the county without statutoiy authority.
I am unabie to find any authority in the statutes for the pay

ment to a sheriff by the county for services rendered to loeal
draft boards in rounding up slackers and deserters. A sheriff,
like many, other officers, has certain duties which fall to him
"cR?Ji onere—as burdens incident to the office." Hartwell v.

•Supervisors of Waukesha County, 43 Wis. 311.
The reasons for this rule apply with even more vigor where

the sheriff is paid a salary instead of being paid on the fee
basis. For analogous holdings see notes to sec. 731, Wis. Ann.
I am therefore of the opinion that the county cannot legally

pay the sheriff for the services mentioned.

Criminal Law—Embezzlement—Question when a demand is
necessary in embezzlement charge discussed.

September 13,1918.
0. J. Falge,

District Attorney,
Ladysmith, Wisconsin.

In your favor of September 12 you state that A. was the town
treasurer of the town of Hubbard, in Rusk county, for the years
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1914 and 1915; that on April 3, 1915, he turned over his books,
together with cash on hand, to his successor; that in 1917 an
examination of his books was made that showed a shortage of
$512.65; that he failed to turn over this amount to his successor ;
that at the time of this examination or audit of the books A. had

removed from that vicinity and his location was not known until
recently; that no demand has ever been made upon him for
the amount of this shortage for that reason; and you inquire
whether a demand is necessary for the $512.65 before prosecut
ing him for embezzlement.

In reply thereto I would say the gist of the crime of embezzle
ment is the fraudulent appropriation of trust funds, a fraudu
lent failure to account therefor. Where the fraudulent conver

sion or appropriation of the funds can be proved, the demand
otherwise necessary and required by sec. 4419, Stats., is dis
pensed with. See Prinslow v. State, 140 Wis. 131, 134-135.
You will see from this that the question of fraudulent intent is
governed in each case by the circumstances. The circumstances
of the case you relate are pot given. It is entirely possible that
the treasurer was himself ignorant of the fact that there was a
shortage. If you are not prepared to show that he failed to turn
over this balance intentionally and through fraud on his part,
I am satisfied that a demand would be necessary. It is entirely
possible that the matter has never come to his attention or knowl

edge.

Public Health—Quarantine and disinfecting expenses are a
charge against the municipality on order of board of health;
but food, care and medical attention for patients are not a charge
against a municipality except in indigent cases.

September 13, 1918.
Dr. C. a. Harper,

State Health Officer.
In your favor of September 11 you state that a certain physi

cian is health officer for a town and also physician for the poor;
that during his term of office in these two positions a smallpox
epidemic occurred in the town over which he was acting as
health officer; that he took care of the eases, treated them, at
tended to the quarantine and disinfection of the premises, and



52S OpiNioNS OF THE Attorney-GeneUaL

presented a bill for his services for something like $100.00; that
the town board now refuses to pay the bill on the ground that
the work came as a part of his duties as physician for the poor

and health officer; and you inquire whether the work that he has
done in the care of these smallpox patients should be consid
ered a part of the work of the county physician or health officer,
or whether he should be compensated for the work that he did
in taldng care of the cases of smallpox.
•  These questions are controlled and governed by sec. 1416-17,
Stats., as far as the health officer's duties and expenses thereof
are concerned. One of the provisions in this regard reads as
follows:

"The expens^ for necessary nurses, medical attention, food
and other articles needed for the comfort of the afflicted person,
or persons, shall be a charge to the person so taken care of, or
against any other person who may be liable for his support.
Indigent cases, shall be cared for at public expense upon the
order of the local board of health."

From' this language it will be seen that unless the persons
cared for were indigent, the expenses of nurses, medical atten
tion and other articles needed for the comfort of the afflicted per
sons must be paid for by them or by those upon whom they de
pend for their support. In indigent cases such expenses may
be paid by the municipality, but only upon the order of the local
board.

Regarding the quarantine and disinfection expenses the stat
ute reads as follows:

(10 0 o rpjjg expense of maintaining quarantine and dis
infection of persons and premises after death or recovery, shall
be paid by the city, incorporated village, or town, upon the order
.f the local board of health."

It is clear from this that the expenses of maintaining quaran
tine and disinfection of the premises of the' persons is a proper
bill against the municipality after being ordered and audited
i-T the board of health.

1 ̂hink the aoovc answers your questions as far as they con-
o*.cn 'Office.
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Fish and Game—Traivlei' Nets—The conservation commissioii

has no authority to grant a license to fish with a trawler net in
Lake Michigan.

September 16, 1918.

Conservation Commission.

In your communication of September 13 you state that you
are in receipt df a letter from Tessler Brothers, commercial fish
ermen at Milwaukee, asldng whether or not they would be per

mitted to use a trawler in catching fish in Lake Michigan.
You state that a trawler is a new kind of net for Lake Michi

gan waters, and the law of Wisconsin does not make any provi
sion for the licensing of such nets. You inquire if you are au
thorized to issue a license for such a net, and if so, what fee shall

be charged fo^r the same. You also state that a trawler net is
a type that is used by the fishermen operating in the ocean.

See. 29.09, subd. (1), contains the following:

" ® e o Except as expressly provided, no person shall
hunt, trap or fish any game or game fish unless a license there
for has been duly issued to him which shall be carried on his
person at the time and shall be exhibited to the state conserva
tion commission or its deputies on demand. ® ®

The conservation commission can grant licenses only for such
fishing nets as the statute prescribes. There being no provision
for the licensing of trawler nets, it follows that the. same cannot

be" used in that part of Lake Michigan which is included within
the boundaries of the state of Wisconsin.

You are therefore advised that you are not authorized to issue
a license for such a net.

Appropriations and Expenditures—Normal Schools—^Appro
priations under sec. 20.74 may be made only for ordinary regu
lar work of the normal schools and not to carry on a work for
eign to the purpose of normal school work.

September 16,1918.
Honorable E. L. Philipp,

Governor.

You inform me that the government, as one of its war meas
ures, is planning to have several of the normal schools of this

34—A. G.
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state establish at those schools Students' Army Training Corps
for the purpose of training young men in the arts of war, with a
view of fitting them for positions as officers and for other respon
sible positions in the military service of the United States. It
is planned to have from one hundred and fifty to three hundred
or more of this class of young men at each of several normal
schools of the state. The government requires that these insti
tutions giving this training to these , young men must provide
suitable barracks accommodations to house and feed them.

Prafctically none of said normal schools contemplating this work
are equipped at present to house and feed this extra number of

persons, with the possible exception of the Oshkosh normal
school.

It has been suggested to you that possibly the emergency
board, consisting of the governor, secretai^ of state and state
treasurer, acting under sec. 20.74, might make available suffi
cient funds under said section by which these normal schools
could construct these barracks and mess halls and carry out the
purposes of the government with reference to these Students'
Army Training Corps in the schools, and you inquire whether
the emergency board, under said sec. 20.74, can make available
for the use of these normal schools state funds or normal school

funds with which this work can be conducted and the barracks

and mess halls constructed.

Said sec. 20.74, as far as applicable, reads as follows:

"There is annually appropriated.such sums as may be neces
sary, payable from any moneys in the general fund or other
available funds not otherwise appropriated, as an emergency
appropriation to meet operating expenses of any state institu
tion, department, board, commission or other body for which
sufficient money has not been appropriated to properly carry on
the ordinary regular work. No moneys shall be paid out under
this appropriation except upon the certification of the governor,
secretary of state and state treasurer that such moneys are
needed to carry on the ordinary regular work of the institution,
department, board, commission or other body for which the
moneys are to be used and that no other appropriation is avail
able for that purpose. Any moneys so required beyond the reg
ular appropriation shall appear on the books of the secretary
of state as an additional cost of operating the institution, depart
ment, board, commission or other body as the ease may be."
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It will be noted that tliis power given to the emergeney board
is: first, ''to meet operating expenses;" and second, it must be
for the purpose of carrying "on the ordinary regular work;"
and the emergeney board is required to certify that the moneys
are needed "to carry on the ordinary regular work of the in
stitution."

The statute further requires that the expenditures of the ap
propriation must appear on the books of the secretary of state
as an additional cost of operating the institution.
Can it be said that the building of these barracks and mess

halls and the boarding of these young men and their instruction
in the science and art of warfare comes within the "ordinary*
regular work" of the normal schools? If it does not come with

in the ordinary regular work of the normal schools, then I am
satisfied the emergency board has no such power.-

See. 37.09 is one of the s^tutes defining the objects of normal
schools and reads as follows:

"The exclusive purposes and objects of each normal school
shall be the instruction and training of persons, both male and
female, in the theory and art of teaching, and in all the various
branches that pertain to a good common school education, and
in all subjects needful to qualify for teaching in the public
seliools; also to give instruction in the fundamental laws of the
I'nited States and of this state in what regards the rights and
duties of citizens."

See. 37.13 provides for the diplomas to be given by normal
schools and, in part, reads as follows:

"Said board may grant diplomas in testimony of scholarship
and ability to teach, but no such diploma shall be granted until
such graduate shall have passed a thorough and satisfactory ex
amination in the course of study prescribed by the board, "^^en
any such graduate has, after receiving such diploma, taught a
public school in this state one year, the state superintendent,
may, after such examination as to moral character, learning
and ability to teach as to him may seem proper, issue to such
teacher an unlimited state certificate, and thereafter such un
limited certificate shall be evidence of his qualification to teach
in any common school. The said board may also, on such con
ditions as they may determine, grant a certificate of attendance
certifying that the holder has completed the elementary course
in a normal school and is qualified to teach a common school;
and the said superintendent may, upon conditions above pre-
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scribed respecting diplomas, issue a limited state certificate, and
thereafter such certificate slihll be evidence of his qualification
to teach in any common school of the state."

In addition we find in subd. (8), sec. 37.11, among the powers
of the board of regents, the following;

"To require any applicant for admission, other than such as
shall, prior to admission, sign and file with said board a declara
tion of intention to follow the business of teaching common
schools in this state, to pay or to secure to be paid such fees for
tuition as the board may deem proper and reasonable."

All of these provisions clearly point to the idea that the pur-

' poses of the normal schools are to train its students as teachers
in the school system of the state. It seems a radical departure
from this purpose to convert these normal schools, or any par
ticular part of their energies, to the purpose of instructing young
men in the art and science of warfare.

It might be suggested that the provisions of sec. 37.12 are an
extension of the powers of normal schools. This section author
izes the normal schools in certain cases to extend their courses

of study to what is equivalent to the instruction given in the
first two years of a college course, but it seems to me that this

extension of power shows even more clearly the intention to

limit the purposes and the course of instruction in normal
schools, and the fact that the legislature deemed it necessary
to provide for this extension suggests the thought that they acted
upon the theory that the purposes of the normal schools were
confined by the provisions of the statutes above quoted to the
training of teachers for school work in the state.
I am satisfied, therefore, that the training of these young

men in the art and science of warfare, the training of them for
the particular purpose of military service, is entirely without
the scope of the purpose for which the normal schools are de
signed, and that this military training and work does not come
within the provisions of sec. 20.74, "the ordinary regular work"
of the normal schools. Therefore it is my opinion that the emer
gency board would have no authority under said sec. 20.74 to
make available to the normal schools funds of the state for the

purpose of building the proposed barracks and mess halls and
fitting these young men for the purpose of training them for the
military service of the United Statee.
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Elections—Candidate who ha.s filed nomination papers as a

candidate of a party for an office and then receives the highest
number of votes or all the votes must be placed in independent
column if party did not receive 10% of vote cast at last general
election.

September 17,1918.
Honorable Merlin Hull,

•  • Secretary of State.
In your letter of September 13 you have directed my attention

to sec. 5.17, Stats., and you submit the following inquiry:

. "In the event of there being more than one candidate for
nomination for a certain office voted for on any party ballot at
the primary, and the total vote received by these candidates

• aggregated less than ten per cent of the votes cast for the nomi
nee for that party for governor at the last general election, is
it compulsory that the one of these candidates receiving the
greatest number of votes at the primary as the candidate of his
party for said office, shall be deemed the independent candidate
for that office and his name, placed on the official ballot in the
column of individual nominations and denominated as 'In
dependent?'
"If there is only one candidate for nomination under the

above situation and this one candidate receives less than ten
per cent of the votes as above stated, is it compulsory that such
candidate make the run as an independent candidate for that
office ? "

Subd. (2) said sec. 5.17 provide^ as follows:

"(2) If all the candidates for nomination for any one office
voted for on any party ballot, shall receive in the aggregate less
than ten per cent of such votes, so cast at such last general elec
tion, no person shall be deemed to be the party nominee for
such office, but the person receiving the greatest number of
votes at such primary as the candidate of such party for such
office, shall be deemed an independent candidate for such office,
and his name shall be placed on the official ballot in the column
of individual nominations and he shall be denominated in such
column as 'independent.' "

Subd. (2) said sec. 5.17 provides as follows:

" (3) But no person shall be entitled to have his name placed
on such ballot who has not filed a nomination paper as provided
in sections 5.05 and 5.07 of the statutes, unless he shall have re
ceived at such primaiy election a number of votes pot less than
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the number of signers required by sections 5.05 and 5.07 of the
statutes for nomination papers, and shall have filed within five
days after receiving official notice of his nomination, a declara
tion that he will qualify as such officer if elected.''

Your question must be answered in the affirmative, in case the
party receiving the highest number of votes or all the votes at
such primary for a certain office has filed a nomination paper

as provided in sees. 5.05 and 5.07; but if this has not been done,
then the provisions of subd. (3), as above quotedj are applicable,
and he must file within five days after receiving official notice
of his nomination a declaration that he will qualify as such

officer if elected. This is not required of a person who has regu
larly filed his nomination papers, for the reason that he has al
ready filed such declaration with his nomination papers, as pro

vided in sec. 5.05, subd. (5), par. (b). Of course, the party

nominated has the right to decline to accept the nomination,
but if such declination is not filed, then the name must be
printed on the ballot in the independent column. I believe this
is the manifest intent of the statute.

Education—Textbooks—A manufacturer of textbooks who has

complied with, the Textbook Law thereby publicly offers to sell
books of the kind as filed and at the price as listed in the office

of tlie superintendent of public instruction.

Septembm' 19,1918.
Honorable C. P. Gary,

State Superintendent of Public Instruction.
I have your letter of September 9, in which you refer to me

for an opinion three questions relating to the constiniction to
be given to sec. 40.35, Stats., submitted to you by a publisher of
school textboolis. These questions read as follows:

"1. Under your existing textbook law whereby we are re
quired to list our books in your state, does independent action
of a board of education adopting a certain book at a price auth
orized by the publisher's listing constitute a contract enforce
able at law, compelling the publisher to furnish the book to the
district so adopting for the entire period of the adoption ?
"2- In addition to the facts stated in No, 1 above, suppose
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that the president o:^ the board or the secretary of the hoard
should furnish to the publisher a certificate, certifying that at
a certain meeting of the school board a motion was made and
passed to adopt for exclusive use in the schools under the jur
isdiction of the board, a certain book, naming it, at a certain
price, and that price is the price at which it is listed in Wis
consin. Does the issuance of that certificate to the publisher in
conjunction with appropriate action on the part of the board
as stated in. No. 1, constitute a contract obligating the publisher
of the book to furnish the book to the board or the dealers at
the listed and adopted price ?

3. Suppose a publisher should make a written proposition
to the board that, if it would regularly adopt a certain book at
a certain price for exclusive use as a basic text in the schools
under the jurisdiction of the board and thereupon the board
should meet in regular session and duly accept this proposition
by adopting the book; in other words, by complying with the
conditions of the proposition. Does that constitute in the eyes
of the Wisconsin law a contract obligating the publisher to con
tinue to furnish said book on the terms mentioned in the propo
sition for the entire length of the adopting period?'*

Said sec. 40.35 reads, in part, as follows:

"No person shall offer any school textbook for adoption, sale
or^ exchange in the state of Wisconsin until he shall have com
plied with the following conditions:
"(1) (a) He shall file copies of all textbooks proposed to

be sold in the state of Wisconsin by the company manufacturing
such book, in the office of the state superintendent of public in
struction with a sworn statement of the list price, the lowest
wholesale price, and the lowest exchange price at which said book
is sold or exchanged for an old book on the same subject of like
gi-julo and kind but of a different series in states of the United
States including the state of Wisconsin.

' (c) School districts are hereby authorized to purchase text
books from the publishers at the prices listed with the state
superintendent of public instruction as hereinbefore provided
and to sell .said books to the pupils at said listed prices or at such
])riees as will include the cost of transpoi'tatiop and the cost of
handling.
"(2) He shall file with the state superintendent of public

instruction a bond running to the people of the state of Wis
consin, with a responsible surety company authorized to do.
business in the state of Wisconsin as surety thereon, in a penal
sum to be determined by the state superintendent of public in-
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struetioii, of not less than two thousand dollars nor more than
ten thousand dollars, conditioned as follows:

I  ''(a) That he will furnish any of the books listed in said
statement and in any other statement subsequently filed by him
within five years^ to any school district, to any school corpora
tion and to any person or corporation in the state of Wisconsin
at the lowest price contained in said statement and that he will
maintain said price uniformly throughout the state;
(<0 e o >>

By complying with the provisions of said section a manufac
turer of school textbooks publicly offers the books so filed and
listed by him with the state superintendent of public instruc
tion for sale to any school district, to any school corporation,
and to any person or corporation in the state of Wisconsin at
the list price, the lowest Ayholesale price, and the lowest exchange
price contained in his sworn statement; and he also undertakes,
and in the bond furnished by him, obligates himself to furnish
said book at no higher net price than is received for such book
elsewhere in the United States.

An acceptance of said offer by any school district or school
corporation when thereunto duly authorized by law or by the
electors of the district in my opinion constitutes a completion
of the contract which is mutually enforceable. .The enforce
ment against the textbook publisher may be upon the bond pro
vided for and in the manner prescribed by subd. (4) of said
section. '

See. 40.355, Stats., empowers and directs district school boards
and boards of education, and makes it their duty, to adopt, for
their respective schools from the list of school textbooks on file
with the state superintendent all textbooks necessary for the
use of the schools under their charge and authorizes said boards
on behalf of their districts and from district funds to purchase
such textbooks direct from the publisher in the manner there
provided. Action on the part of a district board or a board of
education adopting a certain textbook at a price authorized or
listed by the publisher thereof constitutes in my opinion the con
summation of a contract enforceable in the manner provided by
law or in the manner specifieid in said sec. 40.35. Of course,
before a school corporation can enforce the performance of such
a contract in court it must show that sufficient notice of the
adoption of the textbook was given to the manufacturer, or, in
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other words, that the manufacturer has had notice of the ac

ceptance of the offer; that a demand for the book was duly
made, and that there has been a • refusal to furnish the same<^

To enforce the penalty of the bond mentioned in sec. 40.35 the
proceedings set forth in subd. (4) of said section must be fol
lowed.

It is also provided in sec. 40.355, above cited, that a school
book when once adopted by a school corporation shall not be
changed for a period of five years. Both parties to the contract
are charged with knowledge of this provision.
Having in mind the foregoing general observations as to the

Wisconsin law on school textbooks, it is my-opinion that each
one of the questions submitted to you should be answered in
the affirmative.

Education—Textbooks—Company by law of another state
bound to fuinish a book at price lower than list price of said
book in Wisconsin is bound to reduce price in this state; violates
condition of bond if it demands higher net price in this state
than it receives in such other state.

September 19,1918.
Edward W. Miller,

Distnct Attorney,
Marinette, Wisconsin.

In your letter of August 23 you call attention to an opinion
rendered by this department to the Honorable C. P. Gary, state
superintendent, under date of December 7, 1916 (Vol. V, Op.
Atty. Gen., p. 881), wherein it was held that a schoolbook com
pany selling textbooks in Wisconsin could, from time to time,
change the price list without violating the terms of the bond re
quired under sec. 40.35, and you desire an opinion upon the
following statement of facts:

"I am informed that the state of Illinois has a law requiring
textbook companies to file schedules of prices and that the Illi
nois law also provides that the prices so filed cannot be changed
for a term of five years. Under the law, as I understand it, in
this state, a textbook company may change its prices, provided
the prices charged and filed in Wisconsin are not higher than
the prices charged in any other state. The question then is
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whether or not a textbook eonipany which has filed in Illinois
and which under that law cannot change the prices therCj is pre
cluded from changing its prices or from advancing them over
the prices as filed in the state of Illinois."

Sec. 40.35 reads, in part, as follows:

.  "No person shall offer any school textbook for adoption, sale
or exchange in the state of "Wisconsin until he shall have com
plied with the following conditions: ,
" (1) (a) He shall file copies of all textbooks proposed to be

sold in the state of Wisconsin by the company manufacturing
such book, in the office of the state superintendent of public in
struction with a sworn statement of the list price, the lowest
wholesale price, and the lowest exchange price at which said
book is sold or exchanged for an old book on the same subject of
like grade and kind but of a different series in states of the
United States including the state of Wisconsin.

<<o « «

"(2) He shall file with the state superintendent of public
instruction a bond running to the people of the state of Wis
consin, with a responsible surety company authorized to do busi
ness in the state of Wisconsin as surety thereon, in a penal sum
to be determined by the state superintendent of public instruc
tion, of not less than two thousand dollars nor more than ten
thousand dollars, conditioned as follows:
" (a) That he will furnish any of the books listed in said state

ment and in any other statement subsequently filed by him
withiirfive years, to any school district, to any school corpora
tion and to any person or corporation in the state of Wisconsin
at the lowest price contained in said statement and that he will
maintain said price uniformly throughout the state;
"(b) That he will reduce such prices automatically in Wis

consin whenever reductions are made elsewhere in the United

States, so that at no time shall any book so filed and listed by
him be sold in the state of Wisconsin at a higher net price than
is received for such book elsewhere in the United States."

In a recent opinion to the district attorney of Milwaukee
county, dated August 27, 1918,* I held that if a manufacturer
of textbooks undertakes by virtue of a special contract to sell a
certain book in another state at a lower price than the list price
of said book in this state, he thereby automatically reduces the
price of.said textbook in Wisconsin and his obligation on his
bond filed with the state superintendent of schools may be en-

* Page 500.of this volume.
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forced against him. In harmony with this raling, I am of the
opinion that a textbook company which is bound by the terms
of some law, instead of a contract, to sell a textbook in the state
of Illinois at a certain price, which price is lower than the list
price of said book as filed with the state superintendent of pub
lic instruction in Wisconsin, thereby automatically reduces the
price of said book in this state and violates a condition in its
bond if it sells the same book in this state at a higher net price
than it receives for such book in the state of Illinois.
I have not examined the Illinois law but am assuming that

it is as stated in your letter.

Appropriations and Expenditures—Agricultwre—Department
of Agriculture—Tvbercidin Eaim—The expense of insuring
property on tuberculin farm operated under sec. 20.60, subd.
(2), should be charged to appropriation created by said subd.
(2).

September 20, 1918.
Honorable Merlin Hull,

Secretary of State.
In your favor of September 19 you state that the legislature

in 1917 authorized the department of agriculture to Tnaintfl-in
a farm for the temporary care of tubercular cattle; that the
cost of such maintenance was authorized by subd. (2), sec. 20.60,
and you state you have considered that the expense of insurance
on property owned by the state on this leased farm will be a
charge against the above appropriation for the maintenance and
operation of this farm rather than against the operating appro-
l»riation of the department of agriculture, and you ask my opin
ion as to to which of .these appropriations the cost of this insur
ance should be charged.

Said subd. (2), sec. 20.60, after providing regarding payment
for tubercular animals, provides as follows:

"o e e rpj^g department of agriculture shall dispose of
reacting animals in a manner most advantageous to the state,
and from any moneys received as net proceeds may pay for
temporary care, pasturage, feeding of such animals and for
renting and handling farm lands to be used for that purpose."
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Under this authority and appropriation the department of
agriculture has leased a farm and is operating it for the purpose
Ox handling and disposing of reacting animals in a manner con
sidered advantageous to the state. In order to properly han^e
such a farm, of course, it is necessary to have certain property
there at the farm for its operation, and it is good business pol
icy to have that property properly insured. This particular in
surance is not contemplated as within the ordinary operating
expenses of the agricultural department, but seems to come
clearly within the necessary and proper expenses of the opera
tion of said tuberculin farm.

I am of the opinion, therefore, that the expense of such in
surance should be charged to the appropriation as suggested by
you contained in subd. (2), sec. 20.60.

Public Printing—Publication of Notices—Fees—Fees for pub
lication of notices outside this state not governed by sec. 35.69
nor sec. 4275.

September 20, 1918.

nONORABLE MeRLIN HuLL,

Secretary of State.

In your favor of September 19 you submit the bill of fhe Im-
lu ovement Bulletin, a magazine published at Minneapolis, in the
state of Minnesota, for the insertion of cer^in advertisements in
that magazine advertising for bids by contractors for "the con
struction of certain work on the state trunk highway system, these
advertisements being those of the state highway commission. You
call my attention to sec. 35.69, Wis. Stats., governing rates for
publication of notices, and state that these bills are for amounts
in excess of the rates prescribed by said section of the statutes,
and you ask whether the state authorities are authorized and
would be permitted to pay for this advertising in excess of the
rates prescribed by said section of the statutes.
The work contemplated by this advertisement was a part of the

work to be done under the state Ti-unk Highway Law and the
advertisement was placed in this magazine outside of the state
under see. 1316, subsec. 1. This section requires that the
work contemplated ''
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■'shall be advertised for bids in a manner determined by the
commission and shall be let to the lowest competent and respon
sible bidder ^

This raises the question whether the eommmsion was author
ized to advertise the advertisement for bids in a magazine pub
lished outside of the state. Much of the work to be done under
the state Tnink Highway Law consists of roads located near the
boundary of the state. It is quite possible that a great advan
tage to the state might be had by advertising for these bi^s out
side of the state. It would be shortsighted policy indeed to re
strict such advertising to the boundaries of the state, and I can
not believe that the legislature had any such idea in view. The
language of this statute—"advertised for bids in a manner de
termined by the commission"—certainly is very broad, and I
am satisfied was intended to give the commission authority and
power to use their best judgment as to what publications the
advertisement for these bids should be published in. That
being the case, I am-satisfied that the rates prescribed in sec.
35.69 would not control in an advertisement like this published
in a magazine outside of the state. Sec. 35.69 is accompanied
by several other sections of the statute dealing with similar mat
ters, to wit, sees. 35.63 to 35.70. A careful reading of those stat
utes will disclose that they were evidently and clearly intended
to apply only to local publications, that is, publications within
this state.

Furthermore, sec. 4275 is a sectidn of our statutes prescrib
ing fees for publication of notices. This likewise is aecom-
jianied by other statutes dealing with similar statutes, to wit,
sec. 4270 to sec. 4276a.

It will be noticed that sec. 4274 provides:

"If the publisher or printer of a newspaper shall, after pay
ment or tender of his legal fees therefor, refuse or wilfully neg
lect to publish any legal notice required in pursuance of law or
a.lawful order of publication to be published in his newspaper,
being able to make such publication, he shall forfeit twenty-five
dollars, one-half to the party prosecuting therefor."

It could hardly be said that the Minneapolis publication
would be subject to the provisions of this skatute. It is therefore
my opinion that if the bill of The Improvement Bulletin is rea
sonable for the services rendered, it should be paid, and that
it is authorized by sec. 1316, subsec. 1,
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. Elections—Democrat duly nominated for office as Eepublican

candidate has right to have name placed on Republican ballot as
such candidate.

September, 20, 1918.
George F. Merrill,

District Attorney,

Ashlaiid, Wisconsin.
In your communication of September 19 you state that at the

primary in September in your county the Democratic party had
no candidates for county officers; that two or three Democrats
ran for nomination on the Republican ticket and that one of

these received the most votes; that the one nominated has always
been a Democrat and has never professed to be anything but a
Dornoci at, and the question has arisen whether the county clerk
should place his name upon the Republican ticket, at the No
vember election. You ask for my opinion on this matter.
Your question must be answered in the affirmative. There is

nothing in our statutes which would militate against this, party's
having his name put upon the Republican ticket as long as he
has received a sufficient number of votes, and as long as he is
vvilling to have his name placed upon the Republican ticket.
I'he candidate in question having complied with the requirement
of the statute, it is the duty of the clerk to place his name on the
licket as the nomination papers call for. See sec. 5.17.
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Insurance—Corporations—^An insurance corporation propos
ing to insure against risks other than those enumerated in the
iirst 14 subdivisions of sec. 1897, Stats., must specify the par
ticular subject proposed to be covered, in its articles of organi
zation.

^ Doubt expressed as to the validity of a clause in such articles
tnat it is proposed to transact all the kinds of insurance busi
ness enumerated in sec. 1897, Stats.
Under sec. 1896, Stats., it is doubtful whether nonresidents

may join with 15 or more residents of this state as organizers of
an insurance corporation.

September 23, 1918.
Honorable M. J. Cleary, ;

Commissioner of Insurunce. ■
I have examined and return herewith the articles of organiza

tion of the Bankei*s Assurance Company, sent me in yours of
this date.

In these articles the business and purposes of the corporation
are stated in said articles to be:

"To transact the business of insurance against loss from the
defaults of persons in positions of trust, public or private, and
to guarantee the performance of contracts and obligations other
than that of insurance; against loss or damage by burglary or
theft or both; and against other loss or dO'tnage which may law
fully be compensated by insurance, including any or all of the

section 1897 of the Wisconsin Statutes, *

Sec. 1897, Stats., prescribes the different purposes for which
insurance corpoi-ations may be organized. Subd. (15) of that
seetion reads:

"Other Casualty Insurance.—^Against loss or damage to prop
erty by any other casualty which may lawfully be the subject of
insurance, and which shall be specified in the articles of organi
zation, and for which no other provision is made by law."

In my oi)inion where a corporation includes as one of the
purposes of its organization insurance against loss or damage
not specifically mentioned in any of the first fourteen subdi
visions, it is required by subd. (15) to specifically state in its
articles just the subject of insurance intended to be covered.
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For that reason I cannot approve these articles in their j^resent
form.

I am also inclined to think that the articles are required to
specify each particular kind of insurance intended to be author
ized even though it be specified in the statute, and that a blank
provision such as is here named is not sufficient. I have not
gone into this subject and do not expressly pass upon it at this
tiihe, but call your attention to what I am inclined to think the
law is in that respect.

There are twenty-two signers of these articles, and there is
attached to them an affidavit,

"and that more than fifteen of said signers, namely, Herman L.
Ekern, Ernest J. Perry, W. G. Coapman, Walter Kasten, F. K.
MePherson, J. M. Hays, Franz Siemens, E. J. Hughes, Wm. Mi
Post, G. W. Augustyn, E. H. Williams, Niel J. Gleason, Edw. A.
Farmer, E. A. Reddeman and J. H. Puelieher are residents of
the State of Wisconsin."

It will be noted that those named are just fifteen. This would
seem to raise the presumption at least that the other seven are
not residents of this state.

See. 1896 provides:

"Subject to the conditions and in the manner prescribed
by law, a corporation may be organized by fifteen or more resi
dents of this state to transact the business of insurance * ®."

I have considerable doubts as to whether any one not a resident
may sign articles of organization of an insurance corporation
attempting to organize hei'e, and am inclined to think that the
articles themselves should show that all of the signers are resi
dents of the state. It is true that no question could be raised upon
this ground had the articles been signed by only the fifteen
named, and it had been made to appear by the articles that they
were residents of the state. There may well be a question, how
ever, as to whether or not the signing by other persons, not resi
dents of this state, in addition to the signing by fifteen of such
l esidents, renders invalid the said articles. I do not specifically
pass upon this question at this time but suggest it for the con
sideration of the iiieorporators, as the articles cannot, in any
event, be approved at this time for the reason first stated.
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Bridges and Highways—Municipal Corporations—Cities—
City iimst maintain streets within its limits which have been

constructed under sees. 1317«i—1 to 1317wi—^15.

September 25, 1918.
Thorwald p. Abel,

District Attorney,
Sparta, Wisconsin.

In yours of September 17 you submit the following:

■  "Wisconsin Street in the city of Sparta was constructed with
funds provided by the city, county and state, under the pro
visions of sec. 1317?).i—1 to 1317m—15, inclusive, such street
being surfaced with eruehed stone.
"Referring to sec. 1317m—5, 1, (g), which provides that such

street shall be maintained by the city, except when such road is
a surface stone or gravel road, the county shall oil or tar a
portion of such road complete, with county and state funds.
"Referring to sec. 1317m—1/, which provides that streets

built in any city under the provisions of 1317m—1 to 1317m—
15, inclusive, shall be maintained by and entirely at the expense
of the city in which they may lie.
'' Will you advise me whether or not any part of the expense

of maintaining Wisconsin Street should be paid by Monroe
County?"

The two provisions above referred to are the results of two
pieces of legislation enacted by the legislature of 1917.
You will note that sec. 1317m—5, subsec. 1, subd. (g), pro

vides, in part:

" # « # Shall be maintained by the city or village in which

it lies, except that when such road is a surfaced stone or gravel
road, the county shall oil or tar, or cause to be oiled or tarred,
the portion of such road built with county and state funds."

I find that this is the result of eh. 556, laws of 1917, which

took effect July 3, 1917.

Sec. 1317m—5, subsec. If, provides:

'' Streets and roads, heretofore or hereafter built in any city
under the provisions of sections 1317m—1 to 1317?)i—15, in
clusive, shall be maintained by" and entirely at the expense of the
city in which they may lie."

See. 1317m—5, subsec. If, it will be. noted, is the later legis

lative enactment, being eh. 643, laws of 1917, taking effect

85—A. a,
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July 14, 1917. This section is definite and explicit and fixes
the liability upon the city for the improvement of the highway
in question. By a familiar rule of statutory construction, which
gives effect to the later enactment, this section must govern.
I am therefore of the opinion that the city of Sparta should

bear the entire expense of maintaining that part of Wisconsin
Street within the city limits, which was constructed under the
provisions of sees. 1317m—1 to 1317m—15, inclusive. Your
question is, therefore, answered in the negative.

Criminal Laiv—Bastardy—Requisitions—drafted man who
has an illegitimate child born since he entered service cannot
be tried for bastardy nor can he be brought from another state
oil requisition to this state.

The matter should be taken up ivith military authorities.

September 25, 1918.

C. T. Edgar,

District Attorney,
Wausau, Wisconsin.

In your comunieation of September 20 you state that a young
man from your county went into the military service of the
government as a drafted man some time last spring; that since
that time, a child has been born, and is now alive, to a young
woman who claims that the aforesaid young man now in the
military service' is the father thereof; that there has been con

siderable complaint about your failure to have this man brought
back here for trial. You state that you have examined my
opinion dated March 30, 1918, to H. B. Rogei'S, of Portage,® and
you agree that this man could not be held under a warrant for
bastardy, that being a civil action; and inasmuch as he is now
in another state, he could not be returned on such complaint on
a requisition. You state that you have considered whether or

not it would be advisable to bring an action for abandonment of

the child in question; that this young man has not admitted the
l aternity of the child, and in fact denies it, but you state that
this might be alleged and proved on trial.

• Pago 189 ol thia voiuioa.
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You submit the following questions:

''1. Is abandonment the proper remedy under the facts stated?
"2. How would you proceed to get this young man in custody

after a warrant for abandonment was issued?
"3. From the standpoint of public policy and the principle

involved, do you believe I am warranted in proceeding in this
ease to the extent of asking the military authorities to return
this man here for trial on a charge of abandonment?
. "4. Are there any cases now pending that you know of in any
courts or heretofore decided that definitely decide and establish
the principle involved herein, to wit: The right of the civil
authorities to obtain custody of a man in military service for a
felony, and whether or not the nature and magnitude of the of
fense makes any difference."

In an official opinion rendered by this department on May 15,
1912 (Opinions Attorney General for 1912, p. 961), it was held
that a requisition wiU not issue where application shows on its
face that accused was not in this state at the time the crime is

alleged to have been committed. It was there pointed out that
the child was not born until after the party had left the state,
and that he was not a fugitive from justice, in contemplation
of sec, 5278, U. S. Rev. Stats. It was conceded to be the law,
in this opinion, that the crime of abandonment, does not require
the physical presence of the accused where the crime is com
mitted, and that the same may be committed in this state, al
though the party is in another state.
It would follow that the soldier in question cannot be prose

cuted in the state in which he is located by the civil authorities
for abandonment, as the prosecution in a civil court must take
place in the location where the crime has been committed, in this
ciise where tha child is located. (See Opinions Attorney Gen
eral fox 1912, p.. 320.)
Under the facts stated by you, it seems clear that the party

in question is not a fugitive"from justice, and cannot be returned
to Wisconsin on a requisition. That you cannot reach him by a
bastardy proceeding is evident from the opinion rendered to Mr.
Rogers, to which you refer.®
In answer to your first question, I will say that it would

seem that abandonment is the only offense with which the party
in question can be charged.

Page 188 of this volnme.
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In answer to your second and third questions, I will say that
the party cannot be returned on a requisition, for the reasons
already indicated, and that in view of the fact that the military
authorities arc constantly endeavoring to cooperate with the civil
authorities in matters of this kind, I believe it would be proper
for you to get into communication with the military authorities
and see if they cannot be induced either to send this man back
for trial, or to give him a trial before a military tribunal.
In the ease of Ex parte King, 246 Fed. 868, which is the only

case where a federal court construed the new articles of war

since the amendment of August 29, 1916, 39 U. S. Stats, at Large

650, 2308a, U. S. Comp. Stats. 1916, it was held that a soldier
who killed a policeman in a Kentucky city after the declaration
of war between the United States and Germany should be de^

livered up to the military authorities for trial, and that the
military authorities had superior jurisdiction of the offense.

The court intimated that it was an open question whether the
military court had exclusive jurisdiction in such cases or not.

This is surprising, in view of the fact that the United States

supreme court, in the case of Caiman v. Tennessee, 97 U. S. 509,
had held that under the articles of war prior to the last amend
ment, the civil courts and the military courts had concurrent
jurisdiction of crimes committed by persons in the military serv
ice. To the same effect is Grafton v. United States, 206 U. S.
333, 348, and Franlclin v. United States, 216 U. S. 559. See
also opinion of attorney general of the United States (1854), in
Vol. 6, Opinions of U. S. Attorneys General, p. 413.
I find, however, in a manual for court-martial of the United

States army, prepared under the direction of the secretary of
war in the office of the judge advocate general for use in the
army of the United States, it is said on page 19:

".Courts-martial have exclusive jurisdiction to try persons
subject to military law for all purely military crimes and of
fenses ; they have concurrent jurisdiction with the proper civil
courts to try such persons for civil crimes and offenses de
nounced and punished under A. W. 92, 93, 94, and 96."

A. W. 96 (39 U. S. Stats, at Large 666, 2308a, U. S. Comp.
Stats. 1916) provides as follows:

"Though not mentioned in these articles, all disorders and
neglects to the prejudice of good order and military discipline,



OpiNioisis OF THE Attorney-Genebal 549

all conduct of a nature to bring discredit upon the military serv
ice, and all crimes or offenses not capital, of which persons sub
ject to military law may be guilty, Shall be taloen cognizance of
by a general or special or summary court-martial, according to
the nature and degree of the offense, and punished at the dis
cretion of such court.''

It would seem clear under these provisions that the court-

martial would have jurisdiction of a crime of abandonment,
and that the court-martial may take cognizance of the case
against the party in question. Under the case of In re King,
supra, it might be a question whether such court has not ex
clusive jurisdiction under the new articles of war, but it seems^
that is not the opinion held by the secretary of war and his
department. I think it is the correct practice to assume at the
present time that civil courts have concurrent jurisdiction with
the military courts of civil crimes and offenses, until the ques
tion is authoritatively decided by the ultimate court.

It occurs to me that it is possible that by cooperation with
the military officers, some arrangement may be made whereby
this child will be taken care of, or the soldier returned, so as to
determine the question in the civil courts whether he is in fact
the father of said child. If this cannot be done, then the mat
ter will have to be postponed until the defendant is discharged
from military service.

Intoxicating Liquors—A sale of liquor on registration day for
men to be drafted iitto the army is not in violation of law.

September 25, 1918.

Orrin H. Larrabee,

District Attorney,
Chippewa Falls, Wisconsin.

In your letter of September 10 you state that the governor is
sued a proclamation that all saloons should close on registration
day, September 12, 1918; that one saloon located in the town
of Edson just outside the city limits of Stanley, Wisconsin, did
not obey the order, and kept the saloon open all day on the
12th of September; and that a complaint stating these facts has
been made to you.

The proclamation of the governor is to be construed as having
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an advisoiy significance, rather than a mandatory one. In fact,

the power to enact or amend the criminal law of this state has

not been delegated to the governor, and he could not, if he
would, make an order that would have the effect of a criminal

statute. The provisions of ch. 196, laws of 1917, in which the
governor is authorized to make proclamations relative to the
registration of citizens for the United States army, do hot give
the governor the power to order the saloons closed on the day
when the registration is to take place.
Your inquiry, however, presents the question whether the

party who has sold liquor on that day has violated any penal
statute of this state.

In an official opinion rendered by m^'^ predecessor under date
of June 2, 1917 (Vol. VI, Op. Atty. Gen., p. 380), it was held
that the law forbidding |:he sale of liquor and requiring the
closing of saloons on election day is applicable to registration
day. This opinion was bottomed upon the provision in ch. 196,
laws of 1917, which reads thus:

"All the provisions of the election laws of this state so far as
applicable and necessary for the carrying out of the purposes
of this act, and which are not contrary to the provisions of any
federal law shall apply to the holding of such registration."

It was held that the provisions of law forbidding the sale of
liquor on the day of any annual town meeting, or any general
or special election day, are for all practical purposes a part of
the election laws of this state.

After a careful consideration of this question, I find it im
possible for me to agree with the conclusion reached by my
predecessor. The law prohibiting the sale of liquor on election
day is contained in sec. 1564. It is one of the sections contained
in ch. 66, Stats., which pertains to excise and the sale of in
toxicating liquors. It reads as follows:

If any tavern keeper or other person shall.sell, give away
or barter any intoxicating liquors on the first day of the week,
commonly called Sunday, or on the day of the annual town
meeting or the biennial fall election, special election, or primary
election, such tavern keeper or other person so offending shall
be punished by a fine of not less than five nor more than twenty-
five dollars, or by imprisonment in the county jail not to exceed
thirty days, or by both such fine and imprisonment.^'
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Can it be said that this statute is enlarged so as to include
registration day, by the provision of said eh. 196, laws of 1917,
which makes, the provision of the election laws of this state, so
far as applicable and necessary for the carrying out of the pur
poses of said act, applicable to such registration day ? See. 1564
is a criminal statute, and must be strictly construed against the
state. The above general provisions cannot have the effect of
adding registration day to those days enumerated in said sec.
1564 on which no. liquor can be sold. Only in the broadest sense
ijould it be said that it is necessary to close the saloons on reg

istration day. I believe that the provisions of the election laws
made applicable are those that are necessary in running the
machinery provided for such purposes, and those that pertain
to the manner of conducting the registration, the various steps
necessary to be taken by the officers, etc.
In the case of State ex rd. Bancroft v. Frear, 144 AVis. 79,

our court held:

"The provisions of the general election law contained in sec.
34, Stats. (1898), relating to the filling of vacancies caused by
declination, death, or other disability of a nominated candidate,
are not imported into the primary election law or made ap
plicable to primary elections, although see. 11—25
declares that the provisions of the general election law in rela-

, tion to the manner ' of counting the ballots and making return
thereof, and all other kindred subjects, shall apply to all pri
maries in so far a§ they are consistent with' the primary elec
tion laAv." Syllabus.

Among the reasons given why sec. 34, Stats. 1898, was not a
part of the primary election law was the following:

"AVe should have as little confusion as possible in our statute
law. AVhere the attempt is made to incoi'porate parts of a
former law into one that is being presently made, the language
used should be such as to indicate with a reasonable degree of
certainty what was in the legislative mind. A careful and in
telligent reading of the two acts should be sufficient to indicate
to the reader what parts of the old law were applicable to and
were incorporated in the new. People are obliged to obey the
laws, and in order that they niay do so they should be put in a
position where they can ascertain what they are," etc. State ex
rel. Bancroft v. Frear, supra, 94.

The reasoning of the court is doubly applicable where the
question involves the interpretation of a criminal statute. While
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a liberal construction was permissible under the acts in question
by our court, a strict construction is necessary in the case before
us. Sec. 1564 is not given as one of the election laws in our
statutes. It is given in the chapter on excise laws. It regu
lates the sale of liquor, not only on election day, but also on
Sunday.

"While I am reluctant tp disagree with my predecessor in this
matter, still I am constrained, after a careful examination of
these statutes, to hold that the party in question has not violated
any criminal law of this state in selling liquor on September 12,
registration day.

Intoxicating Liquors—^Wholesale liquor licenses may be
granted without limit as to number.

September 25, 1918.
Max Sells,

District Attorney,
Florence, Wisconsin.

In your communication of September 24, you state that one,
W. L. Dennis, runs a summer resort at Spread Eagle; that he
was refused a license in July by the town board of the town of
Florence, for the reason that if the license were granted to him,
there would be a greater number of licenses in force than is per
missible under sec. 1565d; that he has now made application for
a wholesale license to .the town of Florence. You inquire
whether or not the issuing of an additional wholesale license
under sec. 1548 Avould be a violation of sec. 1565d, or Avhether the
town board has the power to issue wholesale licenses without
limitation.

In par. la, sec. 1548, we found the following:

«  # # The provisions of section 1565(f shall not include
or apply to persons having wholesale licenses only."

Under this provision, I am constrained to hold that the issu
ing of additional wholesale licenses would not be a violation of'
sec. 1565ci!, and that the toAvn board is not limited in the number
of wholesale licenses that it may issue.
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Fish and Gajne—Trap shooting of domestic pigeons is not
prohibited by law in this state.

September 26, 1918.

Peter Fisher,
District Attorney,

Kenosha, Wisconsin.

In your letter of September 23 you inquire whether trap
shooting of live pigeons is forbidden under the laws of the state
of Wisconsin. After a careful examination of our statutes I

have come to the conclusion that it is not. It is true that sec.

4565 as contained in the statutes of 1913 has been repealed so

tfiat now no reference is made to trap shooting of live pigeons.
I take it that this was done because as a practical proposition
pigeons used for that purpose are not game birds, but are do
mestic fowl, and for that reason there was no necessity for hav
ing the exception in the game statute. If, however, wild pigeons
are used that are game birds, then, of course, it would be in
violation of law to have them in one's posession and kill them

except as authorized by law; but I am informed that wild
pigeons are not used for that purpose. If I have been correctly
informed, then a negative answer to your question must be given.

Elections—Primaries—^Votes cast for persons for whom no

nomination papers were filed are to be counted in defennining
whether 10% of total vote cast for nominee of party for governor
at last general election has been received by all candidates for
any particular office at primary election.

September 26, 1918.

Honorable Merlin Hull,

Secretary of State.
In your letter of today you state that in the seventh congres

sional district, Honorable Arthur A. Bentley received 1,361
votes as the Democratic nominee in the recent primary election;

that in addition there were eleven scattering votes; that the Dem

ocratic candidate for governor received 13,671 votes at the last
general election in the same district; that if the eleven scattering
votes be added to the 1,361 Democratic votes received by Mr.
Bentley, it makes a total Democratic vote in that district of 1,372,
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being more than ten per cent of the Democratic vote cast for
govci-nor in (liat district at the last general election; that if the
eleven scattering votes are not added, then Mr. Benfley, having
received only 1,361 votes, will have to run as an independent
candidate because of falling six short of the necessary ten per
cent. You ask me to advise you as to your duty in the matter,
under sec. 5.17, and state that it has been your idea that Mr.

Bentley shoukl go on the ticket as the regular party nominee.
Subd. (1), sec. 5.17 provides:

"If all candidates for nomination for any one office voted
for on any i)arty ballot shall receive in the aggregate ten per
cent or more of tiic vote cast for the nominee of such party for
governor at the last general election', the person receiving the
greatest number of votes at such primary election as the candi
date of such ])arty for such office, shall be the candidate of that
party for such office, and his name as such candidate shall be
placed on the official ballot at the following election."

If, then, the iiartics receiving the eleven scattering votes may
be considered as candidates within the meaning of that term

a.s used in-this subdivision, Mr. Bentley's name should go upon

the official ballot as the Democratic nominee.

Sec. 5.01 pi'ovides among other things that the primary elec
tion law shall be so construed as to give effect to the will of the
electors. There probably will be no controversy, but the act

should be liberally constiTied with a view of carrying out the
intentions of the legislature in enacting the law. The purpose
of the quoted i)rovision would seem to be to give every political

party a jilace upon the official ballot for each office to be voted

for, wherever the total number of votes of that party cast at

the primary is equal to ten per cent of the votes cast for the

candidate of that party for governor at the last general election.
It Avould seem that it was not the number of votes cast for any
one person that was intended to govern, but the number cast for
all persons for any one office. The term "candidate" as therein
ii.sed was not intended to be used in a technical sense, as meaning
only those ])ersons for whom noriiination papers had been filed.
The provisions of subd. (3), sec. 5.17 tend to strengthen this

construction. That subdivision provides:

"But no per,son shall be entitled to have his name placed on
such ballot who has not filed a nomination paper as provided in
sections 5,05 and 5.07 of the statutes, unless he shall have re-
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eeived at sueh primary election a number of votes not less than
the number of signers required by sections 5.05 and 5.07 of the
statutes for nomination papers, and shall have filed within five
days after receiving official notice of his nomination, a declara
tion that he will qualify as such officer if elected.''

Thus it appears that a person may be voted for although his
name does not appear upon tlie official primary ballot, and that
it is possible for such a person to be declared the nominee al
though no nomination papers have been filed. In other words, it
would seem that any person for whom any votes are cast at the
primary election is a candidate within the meaning of subd. (1),

sec. 5.17.

It is therefore my opinion that Mr. Bentley's name should go
upon the official ballot as the Democratic candidate.

Automobiles—Jitneys—A. motor bus carrying passengers be
tween fixed points for a fixed charge, making no intermediate

stops, is not subject to provisions of the Jitney Law;

September 26, 1918.

C. P. Morris,

District Attorney,
Washburn, Wisconsin.

In your'letter of September 24 you submit the following:

"A man by the name of R. E. Kamm, of Ashland, purehased
an automobile bus with a capacity for sixteen passengers, leav
ing a certain point at Ashland, running to Barksdale, Wisconsin,
thence from Barksdale to Washburn, then back over the same
route, stopping again at Barksdale on the way back to Ashland,
making Vut one stop, namely, at Barksdale on the trip from Ash
land to Washburn, and the same returning. He charges passen
gers 25^ from Ashland to Barksdale, 25^ from Barksdale to
Washburn, or 50^ for transportation from Ashland to Washburn
01 Washburn to Ashland.

o  o

"  # I desire to know whether or .not Mr. Kamm has
violated the statute in question by operating a jitney in viola
tion of this statute."

The statute in question, sec. 1797—62, provides:

'' Every person, ® operating any motor vehicle along
find upon any public street or highway for the carriage of pas-
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seng&rs for hire and affording a means of local, street or highway
transportation similar to that afforded hy street railways, by
indiscriminately accepting and discharging such persons as may
offer themselves for transportation aloitg the course on wMch
such vehicle is operated or may he running is hereby declared
to be a common carrier, * o ® »»

For such a common carrier as above indicated a bond is re-

([uired in the ensuing sections.
Whether or not a bond is required depends upon whether or

not the motor vehicle in quc.stion comes within the wording of
see. 1797—62 above quoted, when operated as you indicate.

First: Is the operation of the motor vehicle in the manner
described by you in the above quoted portion of your letter af
fording '' a means of local, street or highway transportation simi
lar to that afforded by street railways ? "
Second: Is the operation of the motor vehicle in question "in

discriminately accepting and discharging'\persons who offer
themselves for transportation along the course on which the ve

hicle is operated ?
In an opinion rendered by this department to Louis J. Fellenz,

district attorney, Fond du Lac, August 27, 1915, Vol. IV, Op.
Atty. Gen., p. 709, it was held that the law in question does not

fipply to persons who under special contract convey persons from
place to place, their route depending upon the desire of passen
gers carried, and a distinction was made between ordinary liv
ery service and the so-called jitney bus. It was held that such

service wa.s not

"similar to that afforded by street railways by indiscriminately
accepting and discharging such pei-sons as may offer themselves
•for transportation along the course on which such vehicle was
operated or may be running."

In an opinion rendered to C. J. Smith, district attorney, of
Viroqua, Wisconsin, October 14, 1915, Vol. IV, Op. Atty. Gen.,
p. 876, this department held that the law in question did not ap

ply to a person operating a five passenger automobile between
Viroqua and Viola, a distance of fifteen miles, where daily trips

were" made, leaving each terminus at a certain hour, at a fixed
price per passenger, no stops being made at intermediate points.

It seems to me, considering the intention of the legislature and

tb(5 obvious pni'pose sought to be accomplished bjy^ the legisla-
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tion, it must be held that the service rendered by a motor bus
which carries passengers only between fixed points for a definite
and fixed charge, there being no uncertainty as to distance to
be traveled by the passenger, is not similar to the service fur
nished by street railways, and it seems also that it is not an indis
criminate accepting and discharging of passengers along the
route.

I am therefore of the opinion that the person in question is
not required to furnish a bond for the transportation service
he proposes to render. CoiLsequently in operating without
having fuimished a bond he has not violated the provisions of
sees. 1797—62 to 1797—68, Stats.

Criminal Laiv—new trial may not be ordered after one year
after term at which a criminal conviction occurred. Thereafter

relief can be had only through executive clemency.

September 28, 1918.

Honorable E. L. Philipp,

Governor. '

In the matter of Erculano Martinez, which has been called to
your attention by Robert Lansing, secretary of state, upon the
request of the Mexican ambassador to the United States, I have
to advise you that the correspondence submitted has been exam
ined. Martinez was convicted of murder in the second degree

in the circuit court of Grant county, October 25, 1910, and sen
tenced to twenty years' imprisonment, and is now a prisoner in
the state prison. He has always protested his innocence, and it
is now claimed that he and his witnesses, who had to speak
through an interpreter, did not present to the jury the truth
in the matter, because the interpreter did not sufficiently under
stand Spanish to translate correctly between the witnesses and
the court.

Said ambassador asks, through the national secretary of state,
ithat the Wisconsin authorities take up this matter with a view of
granting a new trial or granting a pardon or commutation to
Martinez.

By sec. 4719, Wis. Stats., the time for a new trial is limited to
one year after the term at which the trial took place; You are,
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therefore, advised that the only relief which can be afforded the

petitioner is through the exercise of the pardoning or commuta
tion power which is vested in you by the state constitution, art.
V, sec. 6.
It seems to me that it will be entirely proper for you to call

the attention of the secretary of state, in your reply to his letter,
to the statutes of this state relative to the making of applica
tions for pardon, and to give him any information which might
be helpful relating to the manner of presenting such an appli
cation.

Public Officers—City Treasurer—School District Treasurer—
Offices of city treasurer and school district treasurer are incom
patible.

September 30, 1918.
Honorable C. P. Gary,

State Superintendent of Public Instruction.
You ask my opinion upon this question:

"Is it legal for the same individual to hold the office of school
district treasurer and city treasurer?" ,

The question contemplates a city of the fourth class organ-'
ized under the General City Charter Law in which city a school
district system still obtains and wherein the treasurerships
mentioned are separate and distinct.
In an opinion to the district attorney of Oneida county July

27, 1918,® speaking of the offices of- town treasurer and school
district treasurer it was said:

«  e o Their duties arc such as to make the holding of
the offices by the same person inconsistent, and one of the clearest
reasons that I can assign therefor is that under sec. 40.19, subd.
(3), it is provided that the school treasurer shall prosecute the
town treasurer of the town for the recovery of any money belong
ing to the district which the town treasurer refuses or neglects
tc pay over in the manner prescribed. You can hardly imagine
a school treasurer suing himself as town treasurer, which clearly
makes these offices incompatible."

• Page 424 of this Tolumo. ' '
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In principle the two cases are alike. I can see no material
difference between the case Avhich you present and tlie one
treated in that opinion.

It is provided by the General Charter Law that in every city
ether than of the first class, incorporated under that law, or
which shall adopt the subchapter thereof which treats of schools
(subch. XIV, ch. 45^, Stats.) in which there

"Shall be * a board of education or a school beard
elected by the people, or the^ ordinary school district system is
in force, the plan of school organization and management shall
continue until changed by a majority vote of the electors of such
school district," etc. Sec. 925.—113.

At the time of incorporation the city in question liad the
ordinary school district system, and that system has not since
been changed.
I find nothing in the statutes which makes the relation of the,

office of city treasurer to the office of school district treasurer
in such city distinguishable from the relation that obtains be
tween the office .of town treasurer and that of a school district
treasurer within the toAvn. Your question is therefore answered
in the negative.

Public Health—Minors—Cigarettes—A liceiise uiider sec.
4608/ does not authorize sale of cigarettes to minors.

September 30,1918.

IL M. Orchard,
Acting District Attorney,

Lancaster, Wisconsin.

Your esteemed favor of September 27 is at liaiid. You in

quire whether a person under a license issued under .sec. 4608/,
Stats., may sell cigarettes to minors.
In reply thereto I would say I am satisfied that under this

section a license does not authorize the sale of cigarettes to

minors. The first subsection of this section is a positive pro

hibition against the sale to minors, and the sixth subsection of
the section compelling a minor to reveal where he obtained the
cigarettes indicates more clearly, if necessary, that a minor i<
not supposed to have the cigarette under any circumstan-.n.F,.
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Peddlers—A meat dealer having a regular j)lace of business
and passing .through the eountiy selling meat to regular cus
tomers is not a peddler.

October 2, 1918.
J. C. Davis,

District Attorney,
Hayward, Wisconsin.

You have submitted the following statement of facts as the
basis for an official opinion:

"A. is a resident of SaAvyer county, and operates a meat
market in a small way at his home. He buys cattle, butchers
them, and sells the meat. Twice a week he sends out a wagon
through the country and sells meat to the farmers from the
wagon and also sells to retail merchants such meat as they wish
to buy."

You inquire whether this man is required under the state law
to obtain a license before he can peddle meat through the coun
try from his wagon. And if he peddles the meat without li
cense, is he liable to prosecution?
In an official opinion rendered by this department (Opinions

of Attorney General for 1908, p. 607), it was said:

^  ® I am of the opinion that the business that is con
ducted by such dealers as milk peddlers and butchers, who drive
about among their customers taking and filling orders and mak
ing sales is not within the intent of the peddlers' act, said chap
ter 490. Such persons are conducting business usually by car
rying out prior contracts and, if, in doing so, they incidentally
make a few additional sales, I am not inclined to hold them
within the strict letter of the law as peddlers ** * P. 608.

In an official opinion rendered by this department under date
of April 25, 1917 (Vol. VI, Op. Atty. Gen., p. 253), where a
similar question to the one submitted by you was under consid
eration, it was said:

< < o « # ipjjQ (dealer in question travels along his route
or to his regular customers after he has received orders from a
great many of them, which orders he fills, and incidentally sells
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meat to others along the route, Avho may not have ordered any
meat from liim simply because they have no 'phones or for other
reasons have neglected to do so. I agree with my predecessor in
office that such a person is not a peddler within contemplation
of the Wisconsin Hawkers' and Peddlers' Act, sees. 1570 to
1582."

You do not state sufficient facts for me to give you a definite
answer, but it would seem that the meat dealer in Question is
operating under a somewhat similar plan. The fact that he goes
twice a week would indicate that he is furnishing meat to cer
tain customers, and incidentally he may sell to some that have
not ordered or are not expected to buy as a general rule. If
that is the case, he is not required to take out a peddlers' license,
and cannot be prosecuted.
It must, however, be borne in mind that our supreme court, in

the case of DeWitt v. State, 155 Wis. 249, stated that it is pos
sible for a person to have a fixed domicile and business to which
he occasionally resorts, and still be a peddler. No conclusive
answer can be given, however, to your question without a more
definite statement of the activities of this man.
I believe I have stated enough in this letter so that you may

be able to judge for yourself whether the man in question is a
peddler or not.

Public Oncers—County Clerk—Fish and Game—Marriage—
A county clerk cannot charge a fee for taking oath of applicant
for hunting license or marriage license.
He cannot charge more than $1.00 for former nor more than

50^ for latter license.

October 3,1918.
Frank W. Bucklin,

District Attorney,
West Bend, Wisconsin.

In your letter of September 28 you inquire whether a county
clerk may legally charge applicants regular notarial fees for
taking their affidavits in connection with applications for hunt
ing licenses or marriage licenses; and if so, whether or not such
clerks arc entitled to retain such fees for their personal use, or.
must be turned over to ,the county treasurer. You further ob
serve that you have advised your county clerk that, in the light

36—A. G.
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of former opinions rendered by tbis department, it is the duty
of the county clerk to make out such applications when re
quested, take the affidavit of the applicant in connection there
with, and that no charge should be made therefor.
1 think you have advised your county clerk correctly. On

September 6, 1911, this, department rendered an opinion found
in Vol. I, Op. Atty. Gen., p. 287, wherein it was held that a
county clerk cannot charge more than the fee of one dollar in
connection with the issue of a hunting license. I am unable to
discover any change in the statutes relating to hunting licenses
which would reyerse or even modify the conclusion reached in
said opinion. Little more need be said.
The principle involved is the same in the law governing the

issue of marriage licenses, but the duties of the clerk in connec
tion with such an application are more clearly defined than un
der the game laws.

Sec. 709 enumerates the various duties of the county clerk,
but by subd. (20) he is further required to perform all other
duties required of him by law. By law he is required to issue
hunting licenses and marriage licenses, and the parties apply
ing therefor must comply with all the requirements imposed
upon them in the statutes before they are entitled to such li
censes. The county clerk is by law in the possession of all the
required forms for these applications, and has the authority to
administer the oath when required of an applicant, and thereby
enable the applicant to present a witten verified application
or statement, as the law requires. The legislature has fixed the
fees of the county clerk in these matters": in the case of a hunt
ing license the fee is one dollar, and in case of a marriage li
cense the fee is fifty cents.
The duties of the county clerk in reference to game licenses

are prescribed by sees. 29.09 and 29.10, and as to marriage li
censes, by sees. 2339n—2 to 2339?i—8. ,
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. Appropriations and Expenditures—Public Offic&rs—Normal
School Officers—Only one officer or employe of a state normal
school may have account for expenses incurred in attending con
ference outside state allowed.

October 3, 1918.
Honorable Emanuel L. Philipp,

Governor.

Yoii have submitted to me requests of P. A. Cotton, president
of the state normal school at La Crosse and of J. A. Pairchild,
one of the professors in said normal school, requesting authority
to attend a conference of the war department and college and
normal school presidents, relative to the organization of the
S. A. T. C. held August 30 and 31, 1918, at Port Sheridan, Illi
nois, together with a letter signed by said P. A. Cotton and di
rected to you, stating in explanation of his claim for reimburse
ment for his expenses in attending said conference, that the
war department had asked all the presidents of the noraial
schools of Wisconsin to attend said conference, that the board
of regents of normal schools passed a resolution authorizing the
presidents and one member of each faculty to attend said confer
ence, and that he supposed that these facts were sufficient to war
rant your department to audit his account.

This department has repeatedly held that only one member
of any department or institution of the state may have his items
of expenditure audited and paid out of the state treasury in
attending any convention or meeting held outside of the state
of Wisconsin. See Vol. VI, Op. Atty. Gen., p. 789, and opinion
to Honorable Merlin Hull, April 30, 1918.* In both of these
opinions the construction to be given to sec. 14.32 was thor
oughly discussed, and it is only necessary here to give the con
clusion reached in said opinions.
You are advised, therefore, that the claims of only one of the

persons connected with the state normal school located at La

Crosse, Wisconsin, for expenses incurred in attending the con
ference above mentioned may be audited by the secretary of
state and paid out of the state treasury.

■* Page 245 of this volume.
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University—Tuition—mother who has separated from her
husband by voluntary separation and supports herself and
daughter may establish a separate residenee in this state so as to
exempt her daughter from payment of tuition.

Getober 4, 1918.

Honorable M. E. McCaffrey, Secretary,
Board of Regents,

University of Wiseonsin.

In reply to your request by 'phone for a construction, in part,
of see. 36.16 I would say I understand the question you want
determined is whether a student in the university is required
to pay nonresident tuition fees under the following facts:
The student's parents formerly were residents of another

state. For several yeais the father and mother have been liv
ing separate under a voluntary arrangement or agreement for
such separation, and the mother, together with the student child,
has taken up a permanent residence in the state of "Wisconsin
and is supporting herself and child independent of the husband
and father, and considers Wisconsin her residence and perma
nent home; that it is not a temporary arrangement between the
father and mother, or husband and wife, for convenience or on
account of health, but is a permanent arrangement that they
have entered into without any intention of resuming their former
relations of husband and wife, and the mother and student child
have lieen maintaining their residence in the state of-Wiseonsin
as their permanent home for more than one year preceding the
beginning of the present semester of the university.
The statute in question, so far as material here, reads as

follows:

e  « student whose parents have been bona fide

residents of this state for one year next preceding the be^nning
of any semester for which such student enters the university
shall be entitled to exemption from fees for tuition. ** ^
Sec. 86.16.

Under this statute there would be no question if both the
father and mother of the student had for the required time (one
year) established their residence in Wisconsin. The difficulty
here lies in the fact that the father, one of the parents, is a non
resident of this state, so that the question is whether one of the
parents, the wife, answers the call of the statute, and whether'
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she can establish a separate residence in this state, not being
divorced from lier husband.

The word "parents" in the above quoted statute implies, of
course, the plural, but I am satisfied that there are many cir
cumstances in which it should be read in the singular. For in
stance, if one of the parents were dead, the residence of the surr
vivor would undoubtedly meet the calls of this statute. Further
more, sec. 4971, subd. (2), provides, in part, as follows:

« Every word importing the plural number only
may extend and be applied to one person or thing as well as to
several persons or things. ®

This is a provision of the statute prescribing rules for the con
struction of statutes. Therefore I am satisfied that in this par

ticular case the residence of one of the parents in the state for

the required time would be sufficient to meet the calls of this
statute, and if the wife in this case can establish a separate resi
dence in this state, she, being the only parent in the actual posi
tion of parent of this child, would, I am satisfied, come within
the terms of the statute.

Regarding the residence of a wife, the general rule undoubt
edly is that it follows that of the husband, but this is not uni
versal, and the tendency of modem times is to apply this rule
much less peremptorily than was formerly the case. For in
stance, for purposes of suing for divorce it is almost universally
held that a wife can obtain a separate residence from that of the
husband. In the case of Town of Watertown v. Greaves, 112
Fed. 183, it was held that a wife could acquire a separate resi
dence and citizenship in a state other than that of the residence
and citizenship of her husband within the removal statutes for
the removal of cases from state to federal courts, on the ground
of diversified citizenship. In the case of In re Florance, 54 Hun
(N. Y.) 328, it is held that for the purpose of giving jurisdiction
to a probate court to administer on the estate of a wife, de
ceased, she can acquire a residence in another state from that of
hei* husband, although there has been no divorce. This was a
case where the husband and wife had voluntarily separated,
similar to the situation under consideration. On pages 330-331
of the ease last cited the court uses this language:

"The whole claim of plaintiff is based upon the old rule that a
woman by marriage acquires the domicile of her husband and
(;hp.nj»es it with him, It is admitted that a wife may procure a
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separate domicile for purposes of divorce, but it seems to be
claimed that such domicile cannot be procured for any other
purpose. The old rule in reference to a married woman's domi
cile cannot, certainly, prevail in view of the rights which are
recognized to be hers by the statutes.
'' The property relations between husband and wife have been

entirely changed since the rule in question has obtained, and the
reasons for the rule no longer exist. The wife is now a distinct
legal entity, having in the disposition of her property all the
rights and even more than a husband has ever possessed, and the
husband has no control whatever over her movements or her
disposition of her property."

The court further says on page 331 of the opinion:

ttc o o jf gjjg enough of a resident to institute divorce

proceedings, as is conceded, she is enough of a resident to leave
her property to her children and to be protected from the claims
of a husband with whom she has not lived for twelve years, and
who has not, during that time, either contributed or offered to
eontribute to her support or that of their children and who de
sires now, under a legal fiction, to take away from his own
children a portion of their mother's inheritance."

The rule is well established in this state that the wife may
establisli a separate residence from that of her husband for

purposes of divorce. Craven v. Craven, 27 Wis. 418, 420. See
also D atelier v. DutcJier, 39 Wis. 651, 659. In this last case our
own court seems to recognize that a wife, under other circum
stances than for the purpose of divorce, might acquire a sep
arate residence and citizenship than that of her husband.
On page 659 of the opinion in the. -Butcher case we find this

language:

'' Doubtless for certain purposes the domicile of the husband is
the domicile of the wife. That rule, however, goes upon the
unity of husband and wife, and very generally, if not always,
implies continuing, though temporarily interrupted, cohabita
tion. It excludes, or should exclude, permanent separation.
Permanent separation implies separate domicile of husband and
wife."

This language indicates very clearly that in a case, like the
one under consideration, where the husband and wife have
pei-manently separated and are no longer sustaining towards^
each other the relation of husband and wife, the wife may
establish a separate residence and citizenship from that of her
hpsband.
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I am therefore of the opinion that if the facts are that the
mother in this case is permanently separated from her husband,
that she came to this state with the student in question with
the intention of establishing her permanent residence and citi
zenship here, that that situation has existed for the year pre
scribed by the statute, and that she is supporting herself and
child independently from her husband, then the student in ques
tion is exempt from the payment of tuition under sec. 36.16,
Stats.

Building and Loan Associations—The rate to borrowers in
building and loan associations must be definitely fixed in by
laws.

The rate fixed in by-laws is applicable to all borrowers at
an}-^ given time.

October 5,1918.
Honorable A. E. Kuolt,

Commissioner of Bqnkin'g.
In your letter of October 2 you submit a letter from George L.

Mensing, vice president of the Bahnfrei Mutual Building and
Loan Association, of Milwaukee, and ask that the questions
therein stated be answfired.

Tlie questions are:
First: Must the rate of interest be definitely fixed in the

by-laws of the building and loan association?
Second: Is it necessary, when the rate of interest has been

changed in the by-laws, to make that rate applicable to all bor
rowers, including those who have been borrowers for a number
of years and who entered the association when the prevailing
rate of interest was lower than that now provided in the by
laws ?

Your fii-st question is ansAvered in the affirmative.

The law requires in sec. 2014—11 that the articles or by-laws
of each association must specify

"the time and manner of paying and the amount of * * •
interest ® ® ®; whether dividends shall be allowed on dues
paid in advance."

This department held in an opinion to W. H. Richards, dep
uty commissioner of banking, July 10, 1912, in Vol. I, Op. Atty.
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Gen., p. 76, that the interest rate must be stated in the by-laws
and it must be stated specifically, giving the exact amount to be
paid.

Referring to your second question, this department held in an •
opinion to you February 7, 1917, that the rate of interest on
loans to members of the building and loan association could be.
changed at any time. Vol. VI, Op. Atty. Gen., p. 79.
In the case of Columbia Building <& Loan Association v. Jun-

quist et al., Ill Fed. 645, 646, the court said:

« o o The principle underlying its method of transacting

business is mutuality, its object being to raise funds from its
members to be loaned among themselves, or to such as may desire
to avail themselves of the privilege. ̂  ; and the stockholders,
whether borrowers, or nonborrowers, participate alike ii^ the
earnings of the association, and alike must assist in bearing the
burden of any loss which it may sustain. « « «=. All mem
bers receive the same per cent, of profit, for the reason that the
dividends are declared on the entire business; and all payments
made by every member go into the common fund, the profits of
which are divided among the shareholders, ® ^ To allow
payments to be applied to mature the loan of a borrowing mem
ber by a definite and fixed number of payments would destroy
the essential principle upon which the business is transacted,
viz., that of mutuality.

See also Leahy v. The Nat. Bldg. & Loan As^n., 100 "Wis. 555.
It was held by this department in the opinion last above

quoted, Vol. VI, Op. Atty. Gen., p. 82,

"I am firmly of the opinion that the a.ssociation may change
the rate of interest and that such change effectively binds mem
bers who are at the time borrowers."

Considering, therefore, the principle upon which building and
loan associations are founded, their general purpose and the
method of operation evidently intended by the legislature when
such associations were authorized, it would seem that to allow
any member a loan for a definite and fixed period at a stated
rate of interest, which might result in requiring of any other
borrowing members a higher rate of interest, would squarely
conflict with Ihc underlying principle of the association. The
membei's arc all to join mutually in the profits and privileges
and burdens of the association. Every contract entered into
with the borrowing member carries with it all the provisions in
the by-laws and all the implied powers given the association •
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with respect to the members by the legislature. It follows that
the association can have at any time but one rate of interest
which is applicable to all borrowers, and this rate of interest
must be fixed in the by-laws. Any other arrangement would
destroy the mutuality of the benefits that flow from the associa
tion.

You are therefore advised, in answer to the second question
submitted, that the rate of interest so fixed in the by-laws must
apply alike to all .borrowers regardless of whether or not they
have outstanding loans for a less rate of interest at the present
time.

Contracts—Contractor's Bond—Surety's lAahUity—The deliv
ery of a surety bond constitutes execution thereof; the surety
cannot thereafter withdraw from a public contractor's bond or
limit the liability.

October 7, 1918.
Wisconsin Highway Commission.

On October 1, 1918, you submitted a contract known as
"Project Number 29" which was entered into between James E.

Talbot, contractor, and the state of Wisconsin, for the construc
tion work upon a specified portion of the state trunk line high
ways, the work to be completed by July 1, 1919. A bond in a
penal sum equal to the contract price was executed by the eon-
tractor and the Massachusetts Bonding and Insurance Company
and delivered September 3, 1918. It was approved by the gov
ernor of Wisconsin on the 6th day of September, 1918. On Sep
tember 21, 1918, said surety" demanded that the bond be sur
rendered and returned to it, with a view of canceling the bond
and terminating the liability of the surety. You maintain that
the surety has no right to thus terminate its liability, but submit
the following question:
Has a bonding company the right to withdraw as surety from

a contract which has been already commenced by the contractor?
Your question is answered in the negative. A. S. Bipley

Building Company ct al. v. Coors, 81 Pae. 817.
Tlie reason suggested for this action on the part of the bond

ing company is that the prospect of unfavorable labor condi
tions and the advance in price may result in bankrupting the
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contractor and, preventing his fulfilling the contraet. That is to
say, the surety wishes to withdraw from this bond because it will
incur financial hazard by remaining upon it.

That a surety on the bond of a public contractor may ter
minate its liability at any time is a startling proposition and
wholly out of harmony with public interest, and contrary to the
purpose of the bond. It makes a "mere scrap of paper" of a
most fomal and solemn document, shocks the sense of justice
and does violence to the meaning of the word "bond." There
is a very widespread notion that a bondsman's obligation is as
stated in the bond. This popular belief dates back we do not
know how far, but at least to the decision of Portia in the cele
brated case of Shylock v. Antonio. Literally, a bond is a band;
something very binding, as, for instance, the "bonds of matri
mony. '' Chains and fastenings are given by lexicographers as
synonyms of bonds. Therefore we say without hesitation that
upon principle the proposition that contractors' sureties can
withdraw at pleasure is unsound, for othenvise a bond would be
no bond at all. The bond in this contract adds little or nothing
to the liability of the principal obligor. His obligations are
fixed by the construction contract. The object of the bond is to
obtain security in addition to that of the contractor for the ful
fillment of the terms of the main contract. Additional security

is not obtained if the surety may cancel his liability at pleasure,

for he is sure to withdraw at the very time the obligee will wish
him to remain. By signing a bond the surety becomes a party
to the entire contract. Sureties become parties to a building
contract the same as if they had actually made the contract.
W. P. Fuller & Company v. Alturas School District, 153 !Pac.
473.

"We have here a detailed and explicit contract between Talbot
and the state of Wisconsin for the construction of a liighway

by the former according to plans and specifications, and for
which the state is bound to pay him $11,165.72. To make the
writing a binding contract Talbot was b}'^ statute required to, and
he did, furnish a bond in a penal sum equal to the contract price
of the work to be performed. Upon the signing and delivery of
the constiTiction contract and bond, the rights and obligations
of the parties became fixed. Talbot acquired a right to earn the
price named in the contract, and if prevented from doing so by
the state or any one else, without his fault, he would be entitled
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to damages suffered by him. On the other hand, the state offi
cials must insist upon performance of the construction work
within the time specified or upon the damage occasioned for any
default therein. In the event of any default the surety is an
swerable for the damages. That is the surety's undertaking.
The bond in this instance is attached to the construction con

tract, and the two form the entire contract and measure the ob

ligations of the principal and surety upon the bond. The con
dition of the bond is that Talbot

"shall, in all thin^, well and truly perform all the terlns and
conditions of the within and foregoing contract, to be by him per
formed, within the time therein mentioned, and shall pay all
lawful claims for labor performed and materials furnished in''
the construction of said highway, and shall have paid and dis
charged all liabilities for injuries which have been incurred in
said construction, under the'operations of sections 2394—1 to
2394—31 of the statutes, inclusive, and all acts amendatoiy
thereto."

If these conditions are not complied with, the bond "shall be
and remain in full force and virtue."

This bond is in strict conformity to the requirements of the
statute:

"All contracts involving one hundred dollars or more here
after made or let for the performance of any work or labor or
furnishing any materials when the same pertains to or is for or
in or about any public building, public improvement, public
road, alley or highway, or any other public work of whatsoever
kind of the state, or of any county, city, « ® « shall con
tain a provision for the payment by the contractor of all claims
for su^ work and labor performed and materials furnished,
and no such contract shall hereafter be mad« or let unless the
contractor shaU give a good and sufficient bond, the penalty of
which shall not be less than the contract price, conditioned for
the faithful performance of the contract, and the payment to
each and every person or party entitled thereto of all the claims
for work or labor performed, and material furnished for or in
or about or under such contract, such bond in the case of the
state to be approved by the governor, of a county by its district
attorney, o ® No assignment, modification or change of
the contract, or change in the work covered thereby, nor any ex
tension of time for completion of the contract shall release the
sureties on said bond." Sec. 3327a, Stats.

No authority, I venture to say; can be found which holds
that this bond and said statute do not mean exactly what they
say.
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<<# $ « consideration for the surety's contract is

entire, and has been executed fully, as in the ease of a bond for
the payment of a sum certain, or for the performance of sei-v-
ices, the surety is bound indefinitely, and cannot terminate his
liability by notice, even though by death or insolvency of co
sureties he is the only responsible party remaining; ^
32 Cyc. 85-86.

"The contract of suretyship is the joint and several contract
of the principal and surety ; «■ « «.

ig bound originally in all respects upon the
same .footing as the principal. His is not an offer depending
for efficacy upon acceptance, but an absolute contract depend
ing for efficacy upon complete execution, and its execution is
completed by delivery. From that moment his liability con
tinues until discharged in accordance with stipulations of the
instrument, or by some unauthorized act or omission of the
obligee violative of his rights under the instrument, or by a valid
release. Nothing that he can do outside of the letter of the bond
can free him from the duties and liabilities it imposes. He
cannot assert the right to revoke, unless the right is therein
nominated. As was said by the English court, 'if he desired to
have the right to terminate his suretyship on notice, he should
have so specified in his contract:' Calvert v. Gordon, 3 Man. & E.
124; Brandt on Suretyship and Guaranty, sees. 113, 114."
Saint V. Wheeler & Wikon Mfg. Co., 36 Am. St. Eep. 210, 213-
214, 10 So. 539, 541.

After careful search oiily one case has been found where the
precise right claimed by the surety in this instance has been as
serted. That is the case cited at the beginning of this opinion.
The absence of other adjudicated cases is probably due to the
fact that few have been bold enough to take so untenable a posi
tion.

In A. S. Ripley Building Company et al. v. Coors, supra, 818,
the claim of cancellation of the surety's obligation was made un
der conditions much more favorable to the surety than are the
conditions which confront the surety in this instance. In the
case cited the action was against the surety upon a building con
tractor's bond brought by the obligee, damages reslilting from
failure to perform the contract. The surety defended upon the
ground that the principal in the bond had obtained the surety's
signature through fraUd and false representations, and notice
of such fraud was given to the obligee thereof that the surety
demanded release and surrender of the bond before any work
had been done, and before the owner had been in any way in-
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jured. The surety relied upon the proposition that nothing had^
been done under the contract when this notice was given, which
was the fact. The court, however, answered that the obligee
had at that time

"bound himself by a written contract to the payment of the
sum of $6,750 upon the perfoimance by the building company
of the terms of that contract. The caiicellation by him at this
time of such contract would have made him liable to a claim
and an action for damages by the building company for the
breach of his contract, the seriousness of which, in all probabil
ity, would only have been established at the termination of pro
tracted and expensive litigation. Sureties should not be allowed
to relieve themselves of liability imposed upon them by their
voluntary contracts, by a mere notice to the obligee, that they
were induced to enter into such contracts relying upon false
statements made to them by the principal, of which statements
the obligee was entirely ignorant, unless there be a stipulation
in the contract of indemnity to such effect. The rule is thus
stated in 27 A. & E. Ency. of Law, 447: 'A surety who has
signed a contract of suretyship cannot ordinarily and before the
breach of the contract by giving notice terminate his suretyship
or escape future liability for his principal unless a stipulation
to that effect appears in the contract'—citing cases."

Said defense was rejected by the court and the surety held
liable upon the bond, notwithstanding said fraud and notice
thereof subsequently given.

There is a federal statute, 28 U. S. Stats, at Large 278, of the
same character as said sec. 3327a, Wis. Stats., and it has been
sustained in its entirety by the federal courts. Z7. S. v. Rundle,
100 Fed. 400.

I have no hesitation in advising you that the demand of this
surety should be denied, and that it and the contractor should
be told that the state expects the contract including the bond to
be carried out according to the letter.
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. Elections—Nomination Papers—Independent nomination pa
pers for office of county clerk must be filed in county clerk's
office 30 days before election day computed by excluding the first
and including the last day.

October 7,' 1918.

M. R. Munson,

District Attorney,
Prairie du Chien, Wisconsin.

You inquire whether a party proposing to be a candidate for
the office of county clerk has complied with the law in a case
where he filed insufficient nomination papers in the office of the
county clerk of your county on Saturday afternoon, October 5,
and on Sunday afternoon, October 6, other nomination papers
containing additional names, making a sufficient number, were
deposited in the post office at Prairie du Chien, addressed to
the proper county clerk, the envelope being postmarked at
Prairie du Chien at nine o'clock, P. M., October 6, and the pa
pers not having been received by the county clerk until Mon
day morning, October 7.
I am satisfied that he has not complied with the law and .that

his name cannot properly be put upon the election ballot. The
depositing of the papers in the post office was insufficient.
The statute, subd. (6), sec. 5.26 provides as follows:

'' Such nomination papers shall be filed as follows; ® ® ®
for candidates to be voted for wholly within one county, in the
office of the county clerk, not more than forty nor less than thirty
days before such election. ® e o."

The office in question here is that of county clerk, to which
the above provision applies. The election will be held Novem
ber 5. The computation of time in such a case is that as held in
the case of Fletcher v. La Crosse County, 165 Wis. 446, which is,
I believe, now the uniform rule for computation of time within
this state. Under this rule the thirty days, required by the stat
ute must be computed by excluding the first day and including
the last. The filing here was ̂completed Monday, October 7,
which leaves oiily twenty-nine days, beginning the computation
on October 8, excluding the first day. Therefore, the papers
were not filed in time.
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- Intoxicating . Liquors—Under statement of facts person is
guilty of sale of liquor where he received order to get liquor
from person in another municipality.

October 14, 1918.
S. G. Dunwiddie,

District Attorney, ■
Janesville, Wiseonsin.

In your letter of October 2 you state that the city of Beloit
in your county is now dry, and the city of Janesville still has
saloons; that one, Hayes Connors, a resident of Beloit, is re
quested by several other residents to procure for them in Janes
ville intoxicating liquoi's; that Connors takes the money and
comes to Janesville and purchases several quarts of whisky,
which on his return he delivers to the Beloit residents ordering
the same. The Beloit residents are not licensed liquor dealers,
and Connors receives from them no direct written order. You

inquire whether this statement of facts brings Connurs within
the prohibition of the last sentence of sec. 1565, Wis. Stats.
.  Said section reads as follows:

«■ o And any person soliciting, procuring, or receiving
from-or forwarding for, any person, firm or corporation, except
a licensed liquor dealer, an order for the purchase of any such
liquors, to be filled by any other person, firm or corporation
outside of the municipality in which the order is taken, shall
in case such liquors are delivered to the person so ordering them,
be deemed and held to be liable as and for a sale of such liquors
at the place whei-e such order is .solicited, procured, received or
so forwarded, and the person, firm or corporation so receiving
and filling such order, except for a licensed dealer, or for the
individual purchaser upon his direct written order shipped di
rect to him, whether such liquors are shipped or delivered by
common carrier or otherwise, or directed or delivered to the
purchaser or his agent or to the agent of the shipper or to the
agent of any carrier, to be delivered to such purchaser, shall be
deemed and held to be liable as and for a sale of such liquors
at^the place where such liquors are so actually delivered, and re
ceived by such purchaser and not at the place of such shipment,
in all respects as any local dealer in such liquors at such place
of actual delivery, under chapter 66 of the statutes."

Under your statement of facts, Mr. Connoi's receives from the
persons in Beloit, who are not licensed liquor dealers, orders for
the purchase of liquor, to be filled by another person, firm or
corporation outside of the municipality of Beloitj mid the liquor
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is afterwards delivered by Mr. Connors to the persons ordering
it.

Mr. Connors is therefore, under the express terms of this
statute, liable for the sale of such liquors at the place where he
receives the orders.

Elections—Filing Expense Accounts—Candidate who has no
disbursements need not file statement of accounts and cannot

be barred from having his name on ballot.
Independent candidate cannot be barred from having his

name printed on ballot because he did not file statement of dis
bursements as party candidate at primary.

October 14,1918.

George E. O'Connor,
District Attorney,

Eagle River, "Wisconsin.
In your recent letter you state that one of the candidates for

county office failed to get his name on the printed primary ballot
for the reason that he made an affidavit to one of his nomina
tion papers but that afterwards his name was written in by
enough voters to give him a place on the election ballot; that
this candidate before the primary filed an expense account show
ing that he had made certain disbursements, but after the pri
mary he did not file any expense account. You inquire whether
such candidate is entitled to have his name appear on the
printed ballot for the November election.
If this candidate had no disbursements after the primary or

after the last statement he made, he would not bo required to
file a statement, under the ruling of this department in an offi
cial opinion rendered by my predecessor. See Vol. I, Op. Atty.
Gen., p.-244. It is also held in that opinion that such failure
in such case will not prevent the candidate's name from going
on the ballot. Under the facts stated by you, it does not appear
whether the candidate had any expenses after the primary.
in an official opinion by my predecessor. Vol. Ill, Op. Atty.

Gen., pp. 343, 344, it was said:

o  « Mere failure, therefore, on the part of a candidate
for office to file any expense accounts with his filing officer cre
ates no presumption of violation of the law. In the absence of
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any such reports it will be presumed that the candidate had
made no disbursements for political purposes; that he had made
such disbursements, if such be the fact, would have to be shown
by proof aliunde."

Your question must therefore be answered in the afhrmative,
unless it appears that he had disbursements for which he has
not filed any report.
You state that another candidate failed to get on the printed

primary ballot, for the reason that he failed to file his statement;
that this candidate, not knowing that the law had been changed,
filed expense accounts every two weeks, until he learned that his
name could not appear on the ballot on account of liis failure to
file such statements; that he then quit, but filed another and
final expense account showing all his disbursements; that later
he determined to run as an independent candidate; that he has
now filed the necessary nomination papers in due form as an in
dependent candidate. You inquire whether this candidate is
eligible and whether his name may appear on the November bal
lot in the independent column.

Sec. 12.10 provides:

The name of a candidate chosen at a primary or otherwise
shall not be certified or printed on the official ballot for the en
suing elections, unless there has been filed by or on behalf of
said candidate and by his personal campaign committee, if any,
the statements of accounts and expenses relating to nominations
required by this chapter up to the time for such certification.
s3e iNt 4St 9 9

The party in question here was not chosen at the primary,
but he was nominated as an independent candidate to lie voted
for at the ensuing election by nomination papers duly signed by
qualified electors. The fact that he did not comply with the
law as to filing his accounts as a party candidate in order to have
his name appear on the primary ballot would, in my judgment,
not bar him from having his name go on as an independent
candidate. It would be too liberal a construction for a .law
which is of a penal nature, and I am of the opinion that the
language used is such that a more restricted constmction can be
placed upon it. His candidacy is not the same as it was when
he was a candidate to have hi§ name printed upon the primary
ballot as the party nominee. His candidacy now is that of an
independent.

37—A. G.
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I believe it must be held that the failure to file expense ac
counts previous to that time when the peraon was a candidate,
either at another election or primary or for another office, will
not bar him from having his name placed upon the ballot so
long as he has complied with the law as respects the present
candidacy. I believe that his liame may appear on the Novem
ber ballot in the independent column, and it must be presumed,
so far as the county clerk is concerned, that he is eligible to that
office.

Intoxicating Liquors—Bonds—Person who has signed saloon
keeper's bond cannot be released therefrom during license year.

October 16, 1918.

Frank W. Bucklin, \

District Attorney,
West Bend, Wisconsin.

In your letter of October 8 you inquire what steps are neces
sary in order for a bondsman on a saloon keeper's bond to ob
tain his release therefrom; whether it would be sufficient for the
bondsman seeking his release to simply notify the municipal
authorities in writing to that effect, and then have the municipal
authorities demand a new bond from the saloon keeper.
A bond is a contract which is binding upon all parties that

have entered into it, and no party can withdraw from the ob
ligations incurred, unless the statute so provides or unless it is
part of the agi-eement constituting the bond. I find no statutory
provision which authorizes the discharge of any person from the
obligations of the bond during the time that the license is in
force.

In the case of Fidelity & Deposit Company of Maryland v.
Jenness, 116 N. W. 709, 711 (Iowa), the court had under con
sideration the liability of a surety on a saloon keeper's bond,
and in the course of the opinion said: '

o  o there is no provision as to the term for which
the bond is required to be given, we think it was the evident pur
pose of the Legislature to permit a continuing bond which shall
not be subject to revocation during any year with reference to
which it has taken effect.".
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So the Michigan court has held that the removal of the surety
from the corporate limits does not relieve him from the obliga
tions of the bond. Wriglit v. Treat, 83 Mich. 110.
In the absence of a statutory provision on the subject, I am

of the opinion that the bondsman of a saloon keeper canno^
obtain a release therefrom during the license year.

Bonds—Municipal Bonds—Municipal Corporations—Cities—
Commissioners of public lands have no authority to agree to ex
tension of time of payment of municipal bonds held as an in
vestment and purchased with trust funds.
Neither has city authority, in consideration of such extension,

to agree to payment of higher rate of interest.

October 17, 1918.
Honorable W. H. Bennett, Chief Clerh,

Commissioners of Public Lands.
In a recent oral communication you stated that a portion of

the state trust funds is invested in one hundred refunding bonds
of the city of Superior of $1,000 each, dated February 2, 1904,
due February 2, 1919, and bearing interest at the rate of 31/2% ;
that the city of Superior has requested an extension of payment,
a portion thereof to be paid February 2, 1920, another portion
February 2, 1921, and another portion February 2, "1922, and
that in consideration of said extension the city promises to pay
interest at the rate of 4^% per annum.
I am unable to find any statute which authorizes the commis

sioners of public lands to grant any extension of payment on
the bonds in question. Furthermore, I find no authority in law
which authorizes the city of Superior to pay an increased rate
of interest on said bonds, in consideration of an extension of the
time of payment.

These bonds appear to have been issued under and by virtue
of the provisions of sec. 926—11, Stats. 1898, as amended by
eh. 228, laws of 1903. The bonds are denominated "refunding
bonds" and were undoubtedly issued .to refund a previous issue
of valid general city bonds, and at the time of their issue the
common council provided for the collection of a direct annual
tax sufficient to pay the interest on said bonds as it falls due and
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to pay and discharge the principal thereof on Februaiy 2, 1919.
Sec. 959—2^'authorizes any city to pay up and retire its pres

ent bonded indebtedness by the issuance of bonds of the same
amount, when such indebtedness can be retirfed or paid by the
issuance or negotiation of new bonds bearing a rate of interest
not exceeding that of the bonds so authorized to be retired or
paid; and see. 959—3 makes it optional for the holder of such
existing bonds to surrendm* the same and accept in their place
and stead other bonds, at the same or a lower rate of interest.
It is,clear that these sections do not authorize the city of Su
perior to bind itself to pay a larger rate of interest than the,
bonds now bear.

It might be claimed that this extension of time desired by the
city of Superior could be granted under sec. 25.11, Stats. This
statute reads as follows:

"All loans made or which may be made from any of such
funds to any municipality may be extended for such time and
upon such terms as may be agreed upon by and between the
commissioners and such borrower; ® ®

This statute further provides that such extension cannot be
granted if there is any default in the payment of interest nor
to any period beyond twenty years from the inception of the
indebtedness. I am satisfied that this statute does not apply.
These bonds were purchased as an investment for the trust
funds. They were not a loan made upon an application under
ch. 25 of our statutes. I am satisfied that this statute for ex
tension applies only to those loans that are applied for and
granted by the land commissioners under said ch. 25, and that
they do not apply to bonds regularly issued by municipalities
as bonds and purchased by the land commissioners as an invest
ment of trust funds.

It is therefore my opinion that the commissioners of public
lands may not extend the time for the payment of the bonds.
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Taxation—Inheritance Taxes—Public Officers—County Treas
urer—On or before 5th of each January, April, July and Oc
tober, county treasurer should pay into state treasury all in
heritance taxes collected by him during quarter preceding first
of said months. On all amounts not paid in within five days

after 5th of said months he is chargeable with 10% interest
from and after 5th of said months.

October 17, 1918.
Honorable Henry Johnson,

State Treasurer.

Your letter of October 15 reads as follows:

"Will you please render an official opinion in regard to
sec. 1087—19, relating to county treasurers maldng returns to
the state treasurer on inheritance taxes, when such payment
should be made and when the penalty for said amount can be
enforced?
"I am now referring to report made by the county treasurer

of Wood county to me on September 30, which report I am
herewith enclosing. In this he reports only two cases of in
heritance taxes. On October 5 I received from him a receipt
covering the amount of $10,588.88, which according to his re
ceipt was paid in to him on the 24th of September. I take it
for granted that this .should have been included in his report
made to me on September 30. For what period can I enforce
a penalty against said county treasurer?
"There also seems to be some question as to the time that re

ports should be made to the state treasurer. Formerly, before
the statute was amended in 1917, such reports were to be made
the first of the month following the end of the quarter; now it
seems to be from the fifth of the following month. Arc there
five days added after the fifth of the month for them to make
their reports before they are subject to penalty ? "

You also submit for my .inspection an inheritance tax receipt
dated September 24, 1918, for the sum of $10,588.88, signed by
the county treasurer of Wood county.

Sec. 1087—19, as amended by ch. 115, Laws 1917, reads as
follows:

"Each county treasurer shall make a report under oath, to
the state treasurer, on and prior to the fifth day of January,
April, July, and October of each year, of all taxes received by
him under the inheritance tax laws, up to the first day of each
of said months, stating for what estate and by whom and when
paid. The form of such report may be prescribed by the state
treasurer. He shall at the same time pay the state treasurer all
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the taxes received by him under the inheritance tax laws and
not previously paid into the state treasury, and for all such taxes
collected by him and not paid into the state treasury, within
five days from the times herein required, he shall pay interest
at the rate of ten per centum per annum."

Under said section it was clearly the duty of the county treas

urer to include in his report all inheritance taxes received by
him during the quarter ending with September 30, 1918. The
item of $10,588.88 covered by said inheritance tax receipt does
not appear in his report for said quarter. On the face of said

receipt it shows that said inheritance tax was received by the
county treasurer on the 24th day of September 1918, and this
collection should have been noted in his report. The section as
amended makes it the duty of each county treasurer to make his
report on and prior to the fifth day of the months of January,
April, July, and October of each year, and he is required at the

same time he makes his report to pay the state treasurer all the
taxes received by him under the inheritance tax laws and not
previously paid into the state treasury. It is evident that un
der this section a county treasurer may defer the making of his
report on all inheritance taxes collected by him for the quarter
ending September 30, 1918, until the fifth day of October, 1918,
and may defer the payment of the taxes so received by him until
said fifth day of October.
The said section further says:

s  e And for all such taxes collected by him and not

paid into the state treasury, within five days from the times
herein required, he shall pay interest at the rate of ten per
centum per annum."

Prior to the amendment of 1917, it was the duty of the county
treasurer to make a report and make payment of all taxes col
lected to the state treasurer on the fii*st day of said months,
and for failure to pay such taxes into the state treasury within
five days thereafter, he was subject to the payment of ten per
cent interest thereon. So now, failure to pay '' within five days
from the time herein required," or within five daj-'s from the
fifth day of October, will subject the county treasurer to the
payment of interest at the rate of ten per centum per annum
from the day it was by said section due and payable, or from
and after the fifth day of October.

While the question as to the time from which the ten per cent
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interest attaehes is not free from difficulty, the construction
given has the advantage of being definite and furnishing a rule
which may. be applied in all cases of neglect or default arising
under said section. A county treasurer should make his report
and should make his payment on or before the fifth day of each
January, April, July and October. On taxes collected by him
and not paid in within five days from the fifth of each of said
months he should be charged with interest and the interest
should begin to run with the sixth of each of said months.
It is therefore my opinion that in the instant case the county

treasurer had until the fifth day of October within which to
make out his report and within which to pay to the state treasury
all taxes received bj"^ him under the inheritance tax laws, for the
quarter ending on September 30, and that he is now subject to
the interest penalty provided by said section, from and after the
fifth day of October, or beginning with the sixth.

Criminal Law—Requisitions—Sec. 5278, U. S. Rev. Stats.,
does not require a copy of warrant for arrest of accused to ac
company demand of governor of demanding state.
Mere clerical errors not going to substance of charge of crime

and which cannot mislead anyone should be disregarded.
Requisition and accompanying papers should be liberally

construed.

Where accused was in demanding state when alleged offense
is claimed to have been committed and is later found in another

state, even though in meantime and for space of several yeai-s
he may have been frequently and openly and notoriously in
demanding state he is fugitive from justice.

October 18, 1918.

Honorable Emanuel L. Philipp,

Governor.

In re: Requisition of the governor of Illinois
upon you for the apprehension and return to
that state of W. C. Henke.

This matter came on for hearing October 18, 1918, Mr. Ilenko
being represented by Mr. L. G. Wheeler, of Milwaukee, and the
state of Illinois being represented by Wayne H. Dyer, state's
attorney, of Kankakee.
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Mr, Wheeler objected to the granting of the requisition upon
several grounds:

First, that the warrant issued by the justice of the peace in
Illinois, and which was attached to the requisition papers, is
not a legal warrant in that it requires "me" to be produced
"before me" instead of requiring the production of Mr. Henke
before said justice.
Second, in that the petition to the governor of Illinois by the

state's attorney is for a writ of requisition on the governor of
Illinois, instead of upon the governor of Wisconsin.

Third, on the gi-ound that Mr. Henke is not a fugitive from
justice.

With reference to the first objection it is to be noted that
sec. 5278, U. S. Eev. Stats., does not require a copy of the war
rant to be attached to the pax)ers, or to accompany the papers
sent to the governor of the. asylum state. If the demand for the
surrender of the alleged fugitive is accompanied by a copy of
an indictment found or an affidavit made before a magistrate,
charging the person with having committed treason, felony, or
other crime, certified as authentic by the governor or chief mag
istrate of the state from whence the person so charged has fled,
that is sufficient. No claim was made here but that the affidavit

accompanying these papers sufficiently charged the commission
of an offense.

In addition to that, it is respectfully submitted that it suffi
ciently appears from the said warrant that in fact it was Henke
and his codefendant who were to be brought before the justice,
and that no officer could possibly be mistaken as to what was
intended.

The second objection relates wholly to what is very clearly a
mere clerical or typographical error. No one could be deceived
thereby. The general rule in extradition proceedings is that
the demand is not to be denied, nor is the accused to be released,
upon habeas corpus proceedings, upon any mere technical
grounds where it sufficiently appears from the papers that the
accused is in fact charged with the commission of some offense
in the demanding state.

Upon the question of whether Mr. Henke is a fugitive from
justice Mr. Wheeler filed the affidavit of George A. Bates to the
effect that during the years 1916 and 1917 Mr. Henke had fre
quently been a guest of the LaFayette Hotel in Kankakee, Illi-
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iiois, either for lodging or meals, and had received much mail
at said hotel throughout said years at numerous intervals; that
frequently in the latter half of the year 1917 said Henke was
at said hotel and that at all said times he was in and about the

hotel openly and publicly; that there was nothing concerning
his conduct that appeared to indicate any stealth or effort to
conceal his presence or movements.

He presented also the affidavit of Werner W. Schroeder to the

effect that he is one of the attorneys for Gerald A. Rolfes in an
action in which L. H. Weis is plaintiff, involving the same
matters concerned in the prosecution of Mr. Henke on complaint
of Mr. Weis; that in taking evidence in that case it appears that
all of the transactions in which Henke Avas concerned occurred

on and betAveen the 4th day of November, 1915, and the 7th
daj^ of April, 1916; that the only representations that the said
L. H. Weis, when on the witness stand, claims were made by Mr.

Henke, Avere made at or before the 4th day of November, 1915,
except one statement made shortly thereafter; that in a letter
introduced in evidence and admitted by Weis to be his, dated
August 7, 1916, and addressed to Mr. Rolfes, he stated among
otiicr things that he saw Mr. Henke

"some over a week ago and asked him to have the notes re-
ncAved, and said he Avould do so, those that are due and the ones
that are coming due, as to our understanding and agreement.''

This affidavit also contains other statements Avith reference to

the commission of the alleged offense. "

Mr. Wheeler filed also the affidaAut of Mr. Henke himself Avith

reference to the transactions out of which the charge against
him arose, and that he Avas in Illinois from August 18, 1916, to
July, 1917, and among other portions, was at Kankakee on
numerous occasions openly and publicly, and frequently met Mr.
Weis and exchanged greetings Avith him, and-that such meetings
with Weis extended at numerous intervals throughout the entire

period of time from August 18, 1916, to July, 1917; that from
July, 1917, to about the 15th of December, 1917, he made his
headquarters at the LaFayette Hotel in the city of Kankakee
and Avas in said city and the surrounding territory constantly
during said period, and frequently met Weis on the streets of
Kankakee and exchanged greetings Avith him; that during that
pei'iod Weis never made any complaint to him that he had been
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defrauded; that he, Henke, went openly about and through the
state of Illinois, through the county and city of Kankakee, con
tinually, meeting the said L. H. Weis casually upon the streets
and exchanging greetings as aforesaid; that during all of the
times since he first became acquainted with Weis in November,
1915, the latter knew that he; Henke, had resided in the city of
Milwaukee, where he had numerous relatives and friends, and
where liis property was located, and knew at all said times that
said Henke went home to Milwaukee regularly almost every
one or two weeks during all of his stay in Illinois; that he fre
quently bought eggs and butter of Weis to carry to his home in
Milwaukee and frequently talked with Weis concerning his
home in Milwaukee.

He also presented the affidavits of four citizens of Milwaukee
with reference to the residence in Milwaukee of Mr. Henke.

In opposition to this Mr, Dyer filed the affidavit of Mr. Weis
to the effect that the offense upon which these requisition pro
ceedings are based was committed on November 4, 1915, and
that at that time Henke was personally present in the state of
Illinois, and in the county of Kankakee; that between Novem
ber 4, 1915, and February 14, 1916, he met Henke several times
in Illinois.

Also a certified copy of an indictment is submitted found bj^

the grand juiy of Kankakee county, Illinois, at the October
term of the circuit court for that county in the year 1918; also
a certified copy of the proceedings had in the district court of
the county of Milwaukee of this state upon the fugitive warrant

proceedings against said Henke.

It was stated by Mr. Dyer that the offense for which the requi
sition papers were issued was actually committed on the 4th day
of November, 1915, and it was conceded by Mr. Wheeler that
no question should be raised because of the difference between
that date and the date stated in the requisition papers.

The contention of Mr. Wheeler was that because, as he claimed,
Henke was openly and notoriously in Illinois, constantly and
re])eatedly from the time the offense is alleged to have been
committed until some time in 1917, and left there openly and
notoriously for the purpose of returning to his home in Mil
waukee, therefore he is not a'fugitive from justice. To sustain
this contention he cited 12 Am. & Eng. Eney. of Law (2d ed.),

601 and 602, with the notes thereto, and Spear on Extradition
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(2d cd.), 381-384, and the cases there cited. A reference to

these authorities shows that those cited in the Ency. of Law
are tlie same as those cited in Spear on Extradition. The only
one of these cases that seems to be squarely in point is an opin
ion by Governor Fairfield of Maine, given in 1838. One otHer
case, that of John J. Patterson, in 1877, decided by Judge Hum
phreys of the supreme court of the District of Columbia, in
1877, might at first sight seem to be in point, but it appears that
no record of the case was kept, and the reference is to a news
paper report from which it appears that the gi'ound of Judge

Humphrey's decision was that Patterson had not voluntarily
fied from South Carolina, but had been sent therefrom by the
people of South Carolina as their senator, and consequently
could not be said to be a fugitive from justice.
In view of the later decisions of the United States supreme

court, I am of the opinion that Mr. Henke is a fugitive from
justice.

In a case decided in 1907 the supreme court said:

"A person charged with crime against the laws of a State and
who flees from justice, that is, after committing the crime,
leaves the State, in whatever way or for whatever reason, and
is found in another State, may, under the authority of the Con
stitution and laws of the United States, be brought to the State
in which he stands charged with the crime, to be there dealt
with according to law.'' McNicliols v. Pease, 207 U. S. 100,108.

It appears to me, under this authority, that it is immaterial
how much time Mr. Henke may have spent in Illinois since the

alleged commission of the offense. The fact remains that he
was in Illinois at the time the offense is charged to have been

committed, and afterwards left that state. He is a fugitive
from justice within the meaning of the constitution and laws
of the United States.

For the reasons stated, it is my opinion that the requisition
of the governor of Illinois upon you should be honored.
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Civil Service—PiibUc Printing—Biennial Report—^Biennial
report to governor by civil service 'commission must contain copy
of its rules and regulations although such rules and regulations
have recently been printed in booklet for distribution.

October 21, 1918.
Honorable John A. Hazelwood,

Secretary and Chief Examiner,
Wisconsin Civil Service Commission.

In your letter of October 18 you submit the following:

"Par. (4), sec. 16.04, ch. 16 of the statutes relating to the
duties of the Wisconsin civil service commission reads as follows:
" 'Make a biennial report to the governor on June thirtieth

in each even-numbered year, showing its own actions, the rules
and regulations,' etc.
"During the past year the commission has published in book

let form the civil service law, rules and regulations under which
it operates. To reprint the rules and regulations in their en-
tirety in order to have them under the same cover as the regular
biennial report of the commission seems to us. like a useless
duplication.
"May the civil service commission consider the booklet of law,

rules and regulations already published as part two of the bi
ennial report to fulfill the intent and purposes of the law as set
forth in sec. 16.04, par. (4), ch. 16?"

That part of sec. 16.04 which is pertinent here is as follows:

"The commission shall:
" (1) Prescribe, amend and enforce rules and regulations for

carrying into effect the provisions of this chapter, o o ®
Notice of the contents of such rules and regulations and of any
modifications thereof shall be given by mail in due season to
appointing officers affected thereby, and such rides and regula
tions and modifications shall also he printed for public distribu
tion.

"(4) Make a biennial report to the governor on June thir
tieth in each even-numbered year, showing its own actions, the
rules and regulations and all the exceptions thereto in force,
and the practical effects theri^T^d include therein any sug
gestions it may approve for the more effectual accomplishment
of the purposes of this chapter. 0 0 0"

You will note that subd. (2), sec. 35.35 requires the reports
mentioned in sec. 35.27, which includes that of the civil service
commission, to be
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"s^eveii and one-quarter inches high and four inches wide, the
text of the * ** reports in eight-point type on a ten-point
body with all extracts, lists, tabulations, syUabi, indexes and
digests printed solid in such type as the printing/board shall
designate ®

It is not required that the^ booklet containing the rules and
regulations and modifications to be printed for public distribu
tion shall measure up to these measurements and sizes, so that
the booklet published by you cannot be said to be in compliance
with the requirements of subd. (4), said sec. 16.04.
Whether this is a useless duplication, as you suggest in your

letter, is not a matter for this department to determine, nor for
the civil service commission to pass upon. That is a 4uestion
solely for the legislature to determine. The law may be unwise,
but it is clear, and there is no room for construction. The lan
guage used has a peremptory meaning, and administrative offi
cers have no choice except to comply with it.
I have therefore come to^the conclusion that your question

must be answered in the negative. If the law is unwise, it will
be a matter to present to the legislature for consideration.
I believe, however, the legislature had some reason for re

quiring these reports to be printed of a certain size. Formerly,
it was required by statute that the reports from the different
departments should be bound in a volume, or volumes. See sec.
319, Stats. 1898. This law has, however, been repealed, and
there is no statute requiring the binding of these various
reports. It may be of value, however, to have the various re
ports from the departments and public officials of a .standard
size, so that they may be bound in voliunes by anyone at his
own expense, or for use in libraries, or otherwise.
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Corporaiions—Insurance—Provision in ' articles authorizing
representatives and officers of corporation, at any regular or spe
cial meeting, to determine times and places for holding regular
meetings does not authorize changing of duly called special meet
ing into regular meeting, at such special meeting.

Mutual benefit society may amend its articles in manner speci
fied in subsec. 7, sec. 1958, Stats., or in manner specified in its
articles, as it chooses.

October 23, 1918.
Honorable M. J. Cleary,

Commissioner of Insurance.

Yours of October 22, with reference to the amendment to the
articles of the Bohemian Roman Catholic Central Union of Wis

consin, received.
Under date of September 19 Mr. Kubasta, deputy commis

sioner of insurance, sent us this amendment, by which this organ
ization attempted to change its name to "American Catholic
Union." He then stated:

'' This society was organized prior to the passage of sec. 1958—7
and a question arises as to whether or not the society may be per
mitted to amend its original articles without compliance with
the provisions of the section above referred to. In other words,
if a society complies with the provisions of its original articles,
is such compliance sufficient or will such articles be affected by
the passage of a subsequent statute relative to the regulation of
societies of the same character?"

It appeared that this proposed amendment was adopted "at
a special and general meeting of the officers and representatives"
of the organization. It further appeared from the articles of
organization, a copy of which Mr. Kubasta enclosed, that the
articles could be amended by two-thirds of the members present
"at its regular or adjourned meeting and voting." Another
provision of the articles that Avas noted by me at the time, and
to which you call my attention in your present letter, provides:

"Regular meetings of this corporation hereby formed may
be held at such time and place as the corporation at any regular
or special meeting may by a majority vote of its representatives
and officers present and voting determine."

I took this matter up with Mr. Kubasta and suggested to him
that in my opinion this provision did not authorize the repre
sentatives and officers present at a special meeting to change that
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particular meeting into a regular meeting, but merely author
ized such representatives and officers to determine at any regular
or special meeting when the next regular meeting should be
held, and of course the proper notice of such regular meeting
should be given. I suggested to him that he take this matter up
with the officers of the organization and get their views upon it
before proceeding to pass upon the particular question asked by
him. It would appear from your letter that there has been a
little misunderstanding as to what my position is in the matter.
I am still of the opinion that the special meeting cannot be
changed into a general meeting under the provision quoted. As
it appears from the certificate of the president and secretary

'' that the foregoing amendment to the articles of association of
the Bohemian Roman Catholic Central Union of the state of
Wisconsin was duly adopted at a special meeting of the repre
sentatives, duly convened according to the articles and by-laws
of said union,"

it would follow that if I am correct in my construction of the
provisions of the articles these amendments were not validly
adopted.
,  As to the question asked by BIr. Kubasta, it has been my idea
ever since the enactment of subscc. 7, sec. 1958 that where the
articles of organization provide a method of amendment, the
corporation may amend either in the manner provided in such
articles or in the manner provided in that subsection.

Bridges and Highways—Payments may be made under sec.
1317,n—7, subsec. 3, subds. (c) and (d) in advance of the audit
commanded by sec. i317?)i—5, subsec. 8, subd. (3), par. (c).
Stats.

October 23, 1918.

WiLLARD E. GaEDE,
District Attorney,

Sturgeon Bay, Wisconsin.
In your letter of October 14, 1918, you quote see. 1317»i—5,

subsec. 8, subd. (3), par. (e), and also section 1317m;—7, subsec.
3, subd. (c), and ask for a construction thereof. You say :

"Trouble has arisen in this county over payments on road
construction. The county highway committee insist that the
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county clerk and the highway coimnissioner have no right to is
sue an order in payment of any work perfortaable under eon-
tracts for road construction or bridges until they shall have
first audited the same as provided in 1317m—5. 8. (3) (e). My
predecessor in office and the highway commissioner have ruled
to the contrary and hold that to audit the bill does not neces
sarily mean that it must be gone over by the committee before the
same is paid. Upon the examination of Corpus Juris and the
cases cited therein, it appears to me upon the face of it that they
are correct, but in order to satisfy everybody I am asking for a
ruling from your department &s to whether or not it will be
necessary for the pay rolls of all work to be done on contract for
state roads to be audited by the committee before paj'^ments are
made.''

This question was considered at some length in an opinion
rendered to the highway commission February 11, 1916, Vol. V,
Op. Atty. Gen., p. 133, 137. The conclusion was there reached
that the audit which the county committee is directed to make
was not a prerequisite to and need not precede the payment of
claims for highway work or materials. Doubtless your prede
cessor and the highway commissioner were acting under that
opinion. It was there said:

"The term 'audit' has two different meanings. It may mean
the examination and allowance of claims, or it may mean the ex
amination of accounts to ascertain their correctness and whether
or not items have been included that should not have been. See
Century Dictionary, Bouvier's Law Dictionary, Vol. 1 Words
and Phrases, (2d series) pages 367 and 368.
"In my opinion the provision for auditing the pay rolls and

material claims and vouchers resulting from the construction
of state aid roads and bridges, found in subd. (e), subsec. 3, sec.
1317m—1, uses the term in its latter sense. In my opinion the
claims are allowed by the county highway commissioner, and the
orders are issued as heretofore set forth, and then the county
committee meets from time to time to examine the accounts.
Their duties are quite similar to those of a public auditor who is
called in to audit the books and accounts of a private corpora
tion."

<< « 0 0 rpjjg 'audit' is sometimes restricted to a

mere mathematical process, but generally is extendetl to include
the investigation, weighing of evidence, and deciding Avhether
items should or should not be included." Travelers Ins. Co. v.
Pierce Engine Co., 141 Wis. 103, 106-107.

Doubtless the praetice in the various counties very generally
conforms to the opinion of this department before given, and
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I see no reason for receding from it. In fact, reexamination
of the question leads ine to the conclusion that was reached on
the first investigation.

Elections—Special Messengers—^Messengers not to be sent to
university to take vote of S. A. T, C., as members of that organ
ization do not come within provisions of sec. 11.69.

October 23, 1918.
Honorable Merlin Hull,

Secretary of State.
In your favor of October 22 you inquire

whether or not it is- the duty of this department under sec. 11.69
to cause election messengers to be stationed at the S. A. T. C. at
the university of Wisconsin for the purpose of receiving the vote
of the members of that organization.''

I understand that the members of the S. A. T. C. at the uni
versity of Wisconsin are inducted into the militaiy service of the
United States and would come within the provisions of sec.
11.69, if they were stationed outside the state of Wisconsin.
Not being stationed outside the state of Wisconsin, I am unable
to find any provision of that statute that brings them within its
provisions.

The provisions of that statute apply to electors of this state in
the military service of the United States:

" (1)' ^ Stationed at any camp, army post, station or
cantonment without this state but within some other state of
the United States or the District of Columbia, * ®
"(2) ^ ® ^ Stationed at any camp, army post or canton

ment in any foreign country ® ®

The members of the S. A. T. C. come within neither of these
two provisions, as they are stationed within the state of Wiscon
sin.

A third provision of the statute provides as follows:

"  ® e ® Whenever any company of the Wisconsin na
tional guard, or any temporary military force provided for by
section 21.02 of the statutes, is stationed at any camp, army
post, station or cantonment within this state twenty-five days
prior to the day prescribed by law for holding any such election
the adjutant general shall certify such fact to the secretary of
state." Sec. 11.69, subd. (2).

38—A. G.
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This provision does not apply to the S. A. T. C., as they are not
meniibers of the Wisconsin national guard, nor are they a part
of the temporary, military force provided for by sec. 21.02 of
our statutes.

I am therefore of the opinion that you are not required to
provide any messenger for the purpose of taking the vote of
the S. A. T. C. at the university.

Trade Regulations—Trading Stamps—Construction and ap
plication of sec. 17477a, the so-called "Trading Stamp Law."

October 23,1918.

Honorable George J. Weiqle,
Dairy and Food Commissioner.

Eeferring to the recent request of the Downey-Farrell Com
pany and others for rulings relative to their future operations in
this state under the so-called '' Trading Stamp Law'' as recently
interpreted by our supreme court, you are advised as follows:

Eegarding the right of the above named corporation to con
tinue to send into this state in connection with its product the
so-called "merchants' " coupons, you are advised that such
right undoubtedly exists, fee long as such coupons are so intro
duced and used that the transaction forms a part of the inter
state commerce with respect to the product. You are familiar
with the established limits of the interstate transaction created

by the so-called "original package" and "first sale" doctrines.
They will guide your department in testing any particular trans
action. If you are in doubt in any instance, the specific case can
be referred to this department for an opinion.
It has been suggested by the parties interested that they be

permitted to continue to distribute iki this state (for a limited
time, at least) in connection with single cartons or retail pack
ages of the product, consumei-s' coupons in the general form of
those involved in the recent case, provided the trading stamp
companies concerned pledge themselves not to redeem such
coupons coming from this state. In support of this suggestion
it is pointed out that the coupons now contain a statement on
their face that they are void where prohibited, and hence that
they are void and their circulation ineffective in this state. Va-
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I'ious practical difficulties are pointed out wliich it is claimed
will result if a manufacturer is required to prepare that portion
of his product destined for this state in a different manner than

that which is to be shipped elsewhere.
You are advised that the request made cannot lawfully be

granted. The consumers' coupons which the interested parties
thus desire to continue to send into this state do not comply with
the law. They are on their face redeemable by a third party.
In my opinion they are not saved from this criticism by the fact
that they contain also a statement that they are void where pro
hibited. Nor do I believe that it is necessary for your department
to wait until such a coupon has actually been redeemed by the
trading stamp company and until you are in possession of proof
of the fact of such redemption before you are warranted in de
claring that the law has been violated and in proceeding ac
cordingly.

The eirculation of such coupons in this state is subject to an
other criticism. Though not intended to mislead or defraud
the consumer, it would actually result in so doing. The ordinaiy
purchaser in Wisconsin of a product containing such a coupon
naturally assumes that it has been placed there for his ad
vantage. He reads on its face the statement of its redemption
value and the manner in which he may redeem it. Perhaps he
has collected and redeemed such coupons in the past. He
naturally concludes that the coupon would not be issued in Wis
consin at all if it was not for use in the manner indicated. The

words "void wherever prohibited," if noticed at all, are mean
ingless in the face of this natural assumption and of his ignorance
of the law. He is undeceived only after he has made a collection
of the coupons and sends them to the trading stamp company,
when he is informed that the coupons cannot be redeemed be

cause they have originated in this state. A person passing
through such an experience Avill most naturally conclude that he
has been tricked and misled in a wholly unjustifiable manner.
Another objection to the suggested practice is that it would

open the door to the evasion of the statutes of this state by the
collection of these coupons in this state and the forwarding of
them to the trading stamp company for redemption through
and with the aid of a person residing in an adjoining state. In
stances of this have already come to my notice.
For these reasons, I am firmly of the opinion that the suggested
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practice should not be permitted by your department. Such
hardships as may result from the enforcement of the law are
matters for which your department connot be held responsible
and which cannot be deemed a sufficient cause for failing to

enforce the statute in question according to its terms.

Ciiminal Law—Assault—^Under an information charging as
sault not armed with a dangerous weapon with intent to murder,
defendants may be convicted of assault with intent to do gi'cat
bodily harm, or assault and battery, or simple assault.

October 24, 1918.

C. M. Hillurd,
District Attorney,

Durand, Wisconsin.

I have your letter of October 21, together with a copy of the
information in the case of State v. Henry Bauer and Alfons
Bauer. The information is one charging the defendants with
assault and battery, not being armed with a dangerous weapon
with intent to murder, and you inquire whether under this in
formation they may be convicted of assault with intent to do
great bodily harm, or assault and battery, or simple assault.
This question must be answered in the affirmative. In the

ease of Kilkelly v. The State, 43 Wis. 604, the court had under
consideration an information which charged assault, being
armed with a dangerous weapon, with intent to murder. The
court said, on page 608: "

"  ® 4> « jf felonious intent charged be negatived or
stricken out, there remains a charge of assault and battery. And
if the battery be negatived, there remains a sufficient charge of
simple assault. Hence, on this information, the plaintiff in
error may lawfullj'' be convicted, either of an assault with the
felonious intent charged, or of a simple assault and battery, or
of a mere assault.^'

In that ease the court, however, held that an information
charging one with assault and battery with intent to murder was
not sufficient to sustain a conviction of assault and battery with

intent to maim.
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That same ruling was adhered to by our court in the case of
State V. Yanta,'ll Wis. 669.
But in a later case, that of Birker v. The State, 118 Wis. 108,

these latter eases were reversed on said point. Justice Siebecker,
speaking for the court, on page 112 said:

''The information in the present case charges that the plain
tiff in error, being armed with a dangerous weapon, did make an
assault upon another with intent to murder. The verdict de
clares him guilty of an assault with intent to do great bodily
harm. All the elements of the offense charged are found, except
the particular intent to murder, but that the accused had a dif
ferent intent, namely, the intent to do great bodily harm. It
seems that an assault with intent to murder must, from the very
n^ure of the acts constituting the offense, embrace an intent to
do great bodily harm. It therefore follows that the offense of
which plaintiff in error was convieted is necessarily included in
the offense charged in the information, and. we are of opinion
that the information, as presented, sustains the conviction of an
assault with intent to do great bodily harm."

You are therefore advised that under the information sub

mitted, the defendants may be found guilty of assault with intent
to do great bodily harm, of assault and battery, or of simple
assault.

Ptihlic Officers—City Officers—Corpomtions—Contracts—A
stockholder of a corporation is interested in its contracts; if an
officer of a city tlie contracts are void.

October 29,1918.

E. S. Jedney,
Distinct Attorney,

Black River' Falls, Wisconsin.
In your letter of October 25 you state that a man in your city

who is engaged in the undertaking business is also a member of
3'our city council; that he has stated to you that he wanted to
form a partnership or a corporation to carry on this business, in
order that such partnership or corporation might transact busi
ness with the city of Black River Falls by selling caskets, under

takers' equipment, etc.
You state you advised him that this would be just as much of

a Yiolation of the provisions of sec. 4549, Wis. Stats., as if he
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sold these things directlj'^ and performed the services directly for,
the city. You a^k for my opinion on this matter, and you also
inquire whether this officer is violating the provisions of sec.
4549, Stats., by selling caskets and performing undertakers'
services for the city of Black River Falls in indigent cases, pro
vided he does not vote or take any part in the proceedings in
any way which have anything to do with the contracting for such
services or merchandise, or the auditing or paying of the bills.
Your advice in this matter was certainly correct. This depart-

hieiit has ruled that a city officer who is also a stockholder in a-
corporation cannot legally contract with such corporation for
goods purchased by the city. See Opinions of Attorney General
for 1906, p. 742; see also Opinions of Attorney General for 1912,
p. 766, and other opinions referred to on page 768.
A partner in a partnership is certainly interested in a contract

made by the partnership, and sec. 4549 includes not only con
tracts in which the officer has a direct interest, but also those in
which he has an indirect interest. The same is true of a stock

holder of a corporation. A stockholder in a private corporation
clearly has an interest in its contracts, and when the city cannot
make a contract with the officer himself, it cannot make it with

the corporation in which such officer is a stockholder. There
would at least be an indirect interest by the officer in such a
contract.

Under the decision of pur supreme court in the case of

Menaslia Wooden Ware Company v. Winter, 159 Wis. 437, 451,
452, sec. 4549 includes a contract made with a city in which
contract the officer has a direct or indirect interest, although the
contract was not made directly through him.

The contract would also be void under the provisions of see.
17.21, Stats.
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Appropriations and Expenditures—Normal Schools—The
board of regents of normal schools is einpowered to expend mon
ey for erection of barracks and equipment of mess halls and bar
racks and operating same although it has not entered into a con
tract with the federal government that such money be refunded
by the U. S. to the state or to a board thereof.

November 4, 1918.
The Board of Regents op Normal Schools.

You have i-eferred me to ch. 1, laws of 1918, passed at the
last special session of the legislature, and you have requested an
opinion concerning the construction to be placed upon said law.
The question submitted may be stated as follows: '
Does ch. 1, laws of 1918, empower the board of normal school

regents to expend money to be used for the building of barracks
and for the construction and equipment of mess halls and bar
racks for the use of students enrolled in the Students' Army
Training Corps at the several normal schools and for the opera
tion of mess halls and barracks thereat, in the absence of a pro
vision in a contract between the said board and the federal gov
ernment that the moneys so used will be refunded ?

Sec. 1 and sec. 2 of the act authorize the board of regents of
normal schools:

"1. To contract with the various departments of the United
States Government for the purpose of furthering the plans of
the United States in its conduct of the present war.
"2. To utilize their buildings, grounds and equipment in co

operating with the federal government in its plans for the con
duct of the present war.
"3. To advance moneys from their appropriations for opera

tion, maintenance, and capital for the purpose of expediting
its contracts with the various departments of the federal gov
ernment in their plans for the conduct of the present war; such
funds, however, to be refunded to the proper appropriations
from which they have been advanced upon their receipt from
the federal government/'
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Sec. 4 of said act contains the following: •

(1) There is hereby appropriated to the State Board of
Education from any moneys in the general fund not otherwise
appropriated an amount not to exceed ninety thousand dollars
.to be used for the construction of barracks at such of the state

normal schools as may be necessary in order to properly house
the students enrolled in the student army training corps; such
barracks to be constructed in accordance with the plans approved
by the United States Government, and on file in the State De
partment of Engineering.
" (2) There is hereby appropriated to the State Board of

Education from any moneys in the general fund not otherwise
appropriated an amount not to exceed fifty-five thousand dollars
to be used for the construction and equipment pf mess halls and
barracks to be used for students enrolled in the student army
training corps at the several normal schools and Stout Institute.
Of this amount fifty thousand five hundred dollars is to be
available only for the normal schools and four thousand five
hundred, dollars for Stout Institute.
"(3) There is hereby appropriated to the State .Board of

Education from any moneys in the general fund not otherwise
appropriated an amount not to exceed fifty thousand dollars to
be used as a revolving appropriation for the operation of mess
halls and barraclvs at the University, the several normal schools
and Stout Institute; this sum to be allotted in such manner as
the State Board of Education deems proper.
"(4) # #
" (5) All moneys received by each and every person for or

on account of subsistence or operating expenses of housing stu
dents enrolled in the student army training corps or similar work
at the several normal schools shall be paid within one week of re
ceipt into the normal school fund income and are appropriated
therefrom for the operation of mess halls and barracks at the sev
eral normal schools.

<<(6) © «> » >>

Sec. 5 provides.:

"All moneys received from the United States Government on
account of contracts for student army training corps or similar
work shall be treated as a repayment of moneys advanced by the
state and shall not increase the several appropriations of the
educational institutions with the exception of moneys received
for the furnishing of subsistence and operating expenses of
housing which are distinctly appropriated to the respective
institutions in subsections 4, 5, and 6 of section 4 of this act.''

Under subsec. (1), sec. 4, as above quoted, it clearly appears
that there is an appropriation to the state board of education to
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be used for the eoiistructioii of barracks at sucli of the state

normal schools as may be necessary to properly house the stu
dents enrolled in the Students' Army Training Corps. Here
express authority is given to construct these barracks but they
must be constructed in accordance with the plans approved by
the United States government.

Subsec. (2) contains an appropriation to the state board of
education to be used for the construction and equipment of mess
halls and barracks used by students enrolled in the Students'
Army Training Corps, at the several normal schools.
And subsec. (3) appropriated to the state board of education

money to be used as a revolving appropriation for the operation
of mess halls and barracks at the several normal schools. The

right to use these appropriations for the purposes .specified is
not dependent upon the existence of a contract with the federal
government that the money so used should be refunded to the
state or to any board thereof. The contracts which the board
of normal school regents are authorized to make with the federal
government are not a condition precedent to the expenditure of
the appropriations here given. Had the legislature intended
to make these appropriations on condition that the normal

schools were able to make a contract with the federal government
to have the funds so expended refunded to the state, it would have
been an easy matter for them to have said so in clear and explicit
language. The phraseology of this statute is not open to con
struction as there is no ambiguity, and it seems to me that the in
tent appears fairly clear from the wording of the same.
I am therefore constrained to answer your question in the

affirmative.

Dairy and Food—Words and Phrases—Public Health—Ch.
152, Laws 1905, is no longer in foree.

UiK^er sec. 4601, subd. (2), it cannot be required that the per
centages of ingredients be stated. '
"Character" and "composition" defined.

November 9, 1918.
Dairy and Food Commissioner.

Your letter of September 10 reads as follows:

"The question has arisen as to whether it is necessary to state
the percentages of glucose, or corn syrup, and refiners' syrup
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on mixtures of these two substances when the same is shipped in
to this state in interstate commerce.

"The legislature of 1905 enacted a statute relating to the
sale of syrups, molasses and glucose mixtures, which statute is
found in chapter 152, laws of 1905. The legislature of 1907
amended that statute by, passing section 4601—la, chapter 557,
laws of 1907. The supreme court of the United States held this
statute to be unconstitutional. The legislature of 1913 passed
section 4601—Ic^ chapter 657, laws of 1913, relating to the label
ing of glucose apd syrup mixtures and on April 5, 1915, Judge
Sanbom of the federal court for the western district of "Wiscon
sin issued a decree restraining George J. Weigle, dairy and food
commissioner, from enforcing the provisions of section 4601—la,
chapter 657, as far as interstate shipments of syrup and syrup
mixtures were concerned. The law was held valid and appli
cable to interstate shipments, however.
"Do the provisions of the law, as found in chapter 152, laws

of 1905, apply, or were the provisions of that statute nullified
when it was amended by chapter 557 of the laws of 1907 ? If the
latter is the case, then is the matter covered by our general food
law, sections 4600 and 4601 ? Section 4601 says that an article
of food shall not be deemed adulterated within the meaning of
the preceding section, in the case of mixtures or compounds sold
under their own distinctive names or under coined names, if
the same be so labeled, branded or tagged as to plainly show their
true character and composition. Can the true composition of
mixtures or compounds of this kind be shown without stating
the percentages of the ingredients?"

Ch. 152, Laws 1905, relating to the sale of- syrups, molasses
and glucose mixtures was amended and superseded by ch. 557,
Laws 1907, and the law as amended was numbered sees. 4601—
la, 4601—2o and 4601—3a, Stats. 1898. Sec. 4601—la, the act
of 1907, has the same numbering in the statutes of 1917.

After the supreme court of the United States, in the case of
McDermott v. Wisconsin, 228 U. S. 115, declared sec. 4601—la
void as to interstate commerce, the legislature of 1913, by sec. 1,
ch. 657, expressly repealed sec. 4601—la, and, by sec. 2 of said
chapter, created a new section bearing the same number, viz.,
4001—la. This act of 1913 is still in force and is numbered
4601—la in the statutes of 1913, 1915 and 1917. This section
relates to the sale of syrups, molasses, glneo.sc mixtures and
maple syrup mixtures.
In March, 1915, a suit was brought in the United States

district court for the western district of Wisconsin, by the Com

Products Refining Company against George J. Weigle as a dairy
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and food commissioner of this state to restrain him from en

forcing the provisions of said section on the ground that it is in
conflict with the Federal Pure Food Act of June 30, 1906, ch.
3915, sec. 2, 34 U. S. Stats, at Large, 768 (8718, U. S. Comp.
Stats. 1913), prohibiting the introduction into any state from
any other state of any article of food which is adulterated or
misbranded, as deflned by sec. 8 (8724, U. S. Comp. Stats. 1913).
That court found that sec. 4601—la, Wis. Stats., is invalid as
applied to sales in interstate commerce and granted a perpetual
injunction restraining the dairy and food commissioner of Wis
consin from putting into force against the complainant or its
jobbers or retailers the provisions of said section. No appeal
was taken from this decision. The opinion of the court exprc&sly
sustained the statute as to purely internal commerce and hold
further that it was probably effective as to " dealers using trade

marks or names." Corn Products Refining Co. v. Weigle, 221
Fed. 988, 993.
From the foregoing brief history of the section referred to

it is evident that ch. 152, Laws 1905, no longer is in force. It
was amended by ch. 557, Laws 1907, and as amended was by ch.
657, Iiaws 1913, expressly repealed.

Sec. 4600 prohibits the sale of any adulterated drugs or
foods and deflnes the term "drugs" and the term "food."

Sec. 4601 deflnes what articles of drugs and what articles of
food shall be deemed adulterated.

"Sec. 4601aa p^'ohibits the misbranding of foods, as defined by
sec. 4600 and declares what shall be held to be misbranded.

Sees. 4600 and 4601 are statutes covering generally the subject
of adulterated drugs and foods and the latter section deflnes

what shall be deemed adulteration of drugs and foods. To the
end of siibd. (2), sec. 4601, is added the following proviso re
lating to foods:

"  • ̂  « Provided, that any article of food which is not
adulterated under the provisions of the fourth, fifth, sixth and
seventh specifications of this section, and which does not contain
any filler or ingredient which debases without adding food value,
shall not be deemed adulterated in the case of mixtures or com
pounds sold under their own distinct names or under coined
names, if the same be so labeled, branded or tagged as plainly to
show their true character and composition. And provided fur
ther, that nothing in sections 4600 and 4601 shall be construed as
requiring or compelling proprietors or manufacturers of pro-
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prietary foods to disclose their trade formulas, except as far as
may be necessary to secure freedom from adulteration, imitation
or fraud."

The questions to be determined are: What is to be understood
by the language "true character and composition?" Can the
true character and composition of an article of food be showrn
without a statement of the percentages of the ingredients there
in?

As to syrups, the legislature has passed a special law Imown
as sec. 4601—la. Stats. 1917. It prohibits a person from sell
ing syrups mixed with glucose unless the same be distinctly
branded, tagged or labeled so as to show plainly'the percentage
of each ingredient composing such mixture and specifies how the
names and percentages of such ingredients shall be typed.
As to maple syrup, the legislature has gone a step farther and

has requirfcd that "the true name of eafeh and all of the in
gredients composing such mixtures" be given. Sec. 4601—2a.
I am unable to find where the words "character" and "compo

sition," as used in this section, have been construed by the courts
of last resort. It is necessary, therefore, to have recourse to
dictionaries and encyclopeidias for the purpose of securing defi
nitions of these terms.

The Century Dictionary and Cyclopedia gives the following
jdefinitions of the word "character" in the sense in which the
word is undoubtedly used in the said section:

"4. A distinguishing mark or characteristic; any one of the
properties or qualities which serve to distinguish one person oi*
thing from others; a peculiarity by which a thing may be recog
nized, described and classified.
"5. The combination of properties, qualities or peculiar

ities which distinguishes one person or thing, or one group of
.persons or things, from others; specifically, the sum of the in
herited and acquired ethical traits which give to a person his
moral individuality.

<< • • •

"9. Strongly marked or distinctive qualities of any kind.''

In the same work the word "composition" is given the fol
lowing definitions, which seem applicable:

"1. The act of composing or compounding, or the state of
being composed, compounded or made up; union of different
things or .principles into an individual whole; the production of
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a whole by the union or combination of parts, constituents, or
elements.

<<• » «

"6. The manner in which or the stuff of which any thing is
composed; general constitution or m.ake-up; structure.''

None of these definitions seem to favor a construction which
would warrant me to hold that in order to plainly show the true
character and composition of a food it is necessary to state the
percentage of the ingredients therein.
The supreme court of the state of Michigan had occasion to

construe a statute reading something like ours. The proviso
at the end of its pure food statute reads as follows:

"And provided further that the provisions of this act shall
not apply to mixtures and compounds recognized as ordinary
articles or ingredients of articles of food, if each and every pack
age sold or offered for sale shall bear the name and address of
the manufacturer and be distinctly labeled under its own dis
tinctive name, and in a manner so as to plainly and correctly
show that it is a mixture or compound." 2 Compiled Laws. see.
5012.

I quote the following from the opinion in the case of Armour
& Co. V. Bird, 159 Mich. 1, 123 N. W. 580, 584, 25 L. R. A. (N.
S.) 616, relating to the above quoted proviso.

«« # # « The statute does not require the label to state the

proportion-of the ingredients comprising the mixture, but only
the names of the ingredients. The statute makes special pro
vision for butter, cheese, lard, canned fruits and vegetables,
coffee and molasses. There are other statutes governing the
manufacture and sale of specific products requiring the propor
tions of the ingredients to be placed upon the label, as Act No.
123, p. 145, Pub. Acts 1903. People v. Harris, 135 Mich. 138,
97 N. W. 402. It is within the power of the Legislature to pass
an act specifically providing for the manufacture and sale of
sausage, and that the labels should state the proportion of the
ingredients used. We hold a label 'sausage with cereal' upon
packages sold to consumers is a compliance with the statute in
labeling the mixture, • * • ."

As it is undoubtedly within the power of the legislature of
Wisconsin to require a statement of the percentages of each in
gredient in a mixture or compound, and as the legislature has
in the case of syrups by sec. 4601—la and in the case of maple
syrup by sec. 4601—^2a afiSrmatively exercised its discretion, the
failure to make such a requirement in sec. 4601 would seem to
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make applicable the language above quoted from the Michigan
decision and gives strong support to the theory that the legisla
ture did not intend that the percentages of ingredients should
be stated on foods coming within the purview of sec. 4601, subd.
(2).

It is therefore my opinion that under the provisions of sec.
4601 it cannot be required that percentages of the ingredients
in a food compound or mixture be stated. In other words, the
requirements of the statute that the label or brand or tag on
food should "show their true character and composition" does
not require that the percentages of the ingredients should be
stated.*

Public Officers—County Treasurer—County Clerk—Bonds—
Premium to be paid by county for surety bonds for county treas
urer and county clerk under sec. 702 is not limited by sec. 1966
—38, Stats.

November 9, 1918.

H. B. Rogers,

District Attorney,
Portage, Wisconsin.

You call my attention to sec. 702, Wis. Stats., which provides
as follows:

"  * * * The county board may, by resolution, duly
adopted, require the county treasurer and county clerk to furnish
as surety on their official bonds, surety companies, and pay such
companies out of the general funds in the county treasury, the
premium of such surety company or companies, for such se
curity. The compensation to be paid to such company or com
panies shall be determined by agreement between them and the
county board."

You ask whether this section is still in force and can be acted

upon by the county board» notwithstanding the provisions of sec.
1966—38 where the expense of such bond exceeds of 1% per

annum. The latter section, 1966—38, reads as follows:

"The state, any county, town, village, city or school district
may pay the cost of any official bond furnished by the officer
thereof, pui*suant to law or any rules or regulations requiring
the same, if said officer shall furnish a bond with a surety com
pany or companies authorized to do business in this state, said
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cost not to exceed one-fourth of one per cent per annum on the
amount of said bond or obligation by said surety executed. *
•  # >>

Without looking at the history of these two sections, it would
seem quite clear that the provisions quoted from sec. 702 were
intended to apply in the particular cases specified therein, that
is, as to the bonds of the county treasurer and county clerk;
whereas sec. 1966—38 is a general provision applying In all cases
not otherwise specifically provided for. True, there is some de
gree of conflict in these statutes, but the general rule is that the
statutes must be read together; if possible, they must be made
to harmonize, and that construction must be given to them, if
possible, that will permit both statutes to stand and operate in
their particular fields. I think it is clear that without looking
at the history of the statutes at all, that would be the construc
tion and sec. 702 would be held to stand and be operative in its
particular field.
There is some doubt cast upon this interpretation possibly

by reference to the history of the statutes. Both of these stat
utes were before the legislature for consideration at its session
in 1905. At that session of the legislature chs. 204 and 205, re
spectively, amended both of these statutes. Sec. 702 by said ch.
204, laws of 1905, was made to read practically as it does now;
while sec. 1966—38 was made to read by ch. 205, laws of 1905,
practically as it does how, with the exception that then the rate
which the cost could not exceed was made of 1%, which has
since been changed to of 1%. But in addition to this, the
amendment of 1905 had this provision, in addition to its present
reading:

«« • • « rpj^g provisions of this section relating to the
cost of such bond shall not apply to bonds fumished by county
officers. In such cases the cost of the bond or bonds may be
fixed by agreement between the county board and the surety
company, and shall not be limited to one-eighth of one per
centum of the amount of said bond.''

It is clear, therefore, that by the two amendments, chs. 204
and 205, laws of 1905, these two statutes were made to harmonize,
and no question as to the application of either could reasonably
be raised. By these amendments sec. 702 was left to operate
exclusively in its field, independent of and without regard to sec.
1966—38. The latter section, however, was aTOQhded by ch. 32^,



608 Opinions of the Attorney-General

laws of 1911, by changing the rate from Yg to Yi P^i" cent, that is,
increasing the authorized cost of the bond, and . by eliminating
from-the statute the provision last quoted above, excepting from
the provisions, as to the cost of bonds, bonds funiished by county
officers.

It will be noticed that sec. 702, Stats., never' applied to any

cases except that of the bonds of the county treasurer and county
clerk, while sec. 1966—38 applies to other county officers as well,
and the provision in the amendment made by ch. 205, laws of
1905, not only excepted from the provisions of sec. 1966—38 the
bonds of the county treasurer and county clerk, but also all
other county officers' bonds. While the placing of the ex
ception in the amendment of ch. 205, laws of 1905, and the drop
ping of that same provision from the later amendment of ch. 329,
laws of 1911, raises some doubt possibly as to the interpretation
that should be given to these two statutes, yet I am satisfied that
the general rule must still prevail, that is, that sec. 702 must be
interpreted td stand and be in full force and effect, if that can

reasonably be done and made to harmonize with the provisions
of sec. 1966—38, as they now read; and it seems to ine that this
can be done. The two statutes cover separate general fields. Sec.
702 applies only to the bonds of the county treasurer and county
clerk. It contains also the special provision by which the county
board may require absolutely the furnishing of a surety bond by
those officers. There is probably special reason why a surety
bond should be required in those two cases, and the power vested
in the county board to require surety bonds in those two cases

is accompanied in the statute by the reasonable provision that
when so required the expense thereof shall be paid by ihe
county.

The other statute, sec. 1966—38, covers the general field, and
I am satisfied should be interpreted as so covering the general
field in all cases not otherwise specially provided for. The case
of the bond of the county treasurer and county clerk is othei*wise

specially provided for, and, therefore, sec. 1966—38 does not

apply. This interpretation of the two statutes enables both of

them to stand and operate within the field evidently intended
by the legislature.
I therefore advise you that it is my opinion that sec. 702 is
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still in force according to its terms and may be acted upon by the
county^ board as to the offices of county treasurer and county
clerk; and the rate to be paid for the bond under sec. 702 is not
governed by the rate provided for in see. 1966—38.

Indigent, Insane, etc.—Courts—Counties—County court has
no authority to order superintendent of hospital for insane to
produce patient for retrial on sanity issue.
• Expenses of retrial to be borne by county.

Novembei: 10, 1918.
Board op Control.

In your letter of November 3 you submit the following:-

"Occasionally the two hospitals for the insane are called up
on to take a patient to a distant part of the state for rehearing
or reexamination as to their sanity.
"All the expenses in making these trips have heretofore been

paid by the institution in which the patient was confined. We
do not believe that the charges should be paid by the institution
or by the state. '
"Will you please advise us whether these charges can be col

lected from the persons who make the application for the re
hearing, or whether the officers of the institutions are obliged
to take the patients in obedience to the orders of the coui-ts until
after the expenses have been paid?"

By sec. 585, Stats., jurisdiction of the insane patients is vested
in the judge of- the county court, or in his absence or disability,
in the judge of any court of record for the county in which such
supposed insane person is found.

Sec. 587, Stats., provides for a retrial or reexamination upon
the question of sanity, and outlines the procedure. When a peti
tion pursuant to said statute is filed with the county judge, it
is mandatory upon the judge to appoint the necessary physicians
to make an examination. It is also mandatory that the judge fix
a time and place of examination, and in the event that the person
to be examined is detained in a hospital or asylum, to give reason
able notice to the superintendent thereof of the time and place of
such examination. Said section further provides:

<« • ® ^

"All persons who render services in such proceedings shall re
ceive the same compensation as is allowed by law to persons

39—A. a
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rendering similar services in a judicial inquiry as to the mental
condition of a person alleged jto be insane, and such services
and all expenses of such proceedings shall be allowed and paid
by the county in which the proceedings are had, in the same man
ner as the expense of a criminal prosecution in a justice's court
are allowed and paid. If the person examined resided in any
county in this state, at the time of the commitment, under
which he is being detained, other than the county in which such
proceedings are had, such county in which he so resided shall
reimburse the county in which such proceedings are had, for all
expenses incurred therein by said coimty.''

The intent of the legislature seems to have been to give to
persons rendering the service in the retrial on a question of
sanity the same fees as are provided for persons rendering sim
ilar service when the question is tried in the first instance. The
physician, therefore, upon retrial would receive the fees provided
in sec. 585ci; the Avitnesses would receive the same fees as are
allowed by law in other courts of record, sec. 602; the sheriff,
if one acts, is by sec. 602 entitled to the same fees as are al-
loAVed in other cases. For taking an insane patient to a hospital
or removing one therefrom he is entitled to five dollars per day,
railroad fare, and other actual expenses, and the actual expense
for the support and transportation of such person.
As to whether the expenses of retrial can be collected from per

sons who.make applications, you are advised that there is no
provision whereby this can be charged to the persons making
the application.
You are further advised that whatever expenses are necessarily

incurred in the holding of a retrial are a charge against vhe
county, and in any event no expense should fall to the hospital
where the patient is detained.
On the question of whether the superintendent of the institu

tion is obliged to produce the patient in obedience to the order of
the court a serious question is raised. The statute is silent as
far as any specific direction is concerned as to the form of order
and to whom the order shall be issued by the court for the
bringing up of the patient to the place of trial.

Sec. 587 merely provides that notice be served upon the
superintendent, and also upon the guardian. I am inclined to
believe that the object of this notice is to give to the superintend

ent and the guardian, or either of them, the right to appear and
resist the application made by the patient or his friends on the
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part of the state, and thus to protect the public, and that they
are not compelled in eveiy case to do so. The wording of the
statute is they "may appear at such examination." The lan-
jguage is not mandatory.

Presumably in such cases, if the judge before whom the re
trial is being conducted wants the testimony of the superintend
ent or the guardian, he can bring them up as Avitnesses on a sub
poena as any other witness. If, as is provided in sec. 587, the
superintendent

"cannot attend such examination without danger of injury to
his institution, his deposition may be taken and returned pur
suant to the statute for taking and returning depositions, and
the same shall be admissible testimony on the examination."

Nowhere in the statute is any authority given to the probate
court to order the superintendent to bring up the patient for
trial, and there is grave doubt as to his power to issue such
order. The practice seems to have been followed in many of the
counties of the state to serve the notice provided for in sec. 587
and to append thereto an order requiring the superintendent to
produce the patient. I am unable to find authority for this
practice in the statutes. It seems to me that a much better
practice and one that seems to be contemplated in the statute and
inferentially authorized is that the judge before whom the trial
is to be held order the sheriff of the county in which the trial is
to be had to bring up the patient for trial and keep him in his
custody subject to the order of the court until the matter is
finally disposed of. The notice provided for to be given to the
superintendent of the institution in which the patient is de
tained puts the superintendent upon his notice that the patient
is desired at the place of trial, and when the order of the court
is presented to him by the sheriff a complete plan of operation is
set in motion.

This chapter is replete with provisions indicating a legislative
intent to have the sheriff transport insane patients. In sec. 597,
entitled "Warrant for patient's removal," provision is made
that the court, except when the patient is surrendered to a rel
ative, issue a warrant to the sheriff of the county authorizing
the sheriff to remove the patient as the occasion requires.
In sec. 601, entitled "Execution of commitment," provision

is made that the commitment may be issued to a relative or
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friend or to the sheriff, who shall receive such insane patient
and convey him to the hospital or asylum, and provision is
made for eveiy female over ten yeai's of age so conunitted to be
accompanied by a competent female.

Sec. 602, Stats., contains the following language:

''The sheriff shall be allowed the following fees for services
pei-foi-med under this chapter: For arresting and bringing a
person alleged to be insane before the judge « ® *; for tak
ing an insane person to the hospital or removing one therefrom,
five dollars per day, ^ ® * and other actual expenses for
the support and transportation of such person, and three dollars
per day, railroad fare and necessary expenses of such assistants
as may. 130 ordered by such judge, * *

Thus it will be noticed that nowhere in the statute is there any
provision for the superintendent of a hospital having custody of
the patient outside of the institution, nor is there any provision
for an order or commitment td be issued to him by a county court
or any provision for payment to be made to him for his services
in bringing a patient to the place of' trial; while, on the other
hand, the sheriff, who is the ever ready executive arm of the
county court, is by this chapter named as the proper person to
transfer insane patients upon order of the court. Provision is
made also for the compensation to the sheriff. The sheriff of a
county has the proper equipment to hold the patient in custody -
pending the trial. He seems to have been in legislative contem
plation the proper pei-son to perfoi-m the work of bringing pa
tients up for trial and retrial in the county court.

I feel, therefore, that inasmuch as no provision is made in
the statute requiring the superintendent of an insane hospital
to take a patient for hearing before a county court, and inas
much as it seems to have been the legislative intent that the
sheriff should transport insane patients whenever their trans
portation is required, there is no duty resting upon the superin
tendent to transport the patient to the place of trial.
The county court has jurisdiction of the insane patient, but it

has no jurisdiction over the superintendent of the hospital for
the insane. It has no authority to order the superintendent to
leave his institution to transport a patient. It is true the super
intendent must recognize the order of the court and receive the
patient who is committed to his care at the institution, and must
recognize and obey the order of the court to the extent of deliy-
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ering the patient to be transported by the proper person in
obedience to the order of the court. But this control of the

superintendent is merely incidental to the authority that the
court has over the patient. The court may authorize the super

intendent to transport the patient to the place of trial, and the
superintendent may do so, if he desires. But he is under no
obligation so to do.
The proper practice and the one that was obviously in the

legislative contemplation when the statute was written is for the
court to order the sheriff of the county where the retrial is held
to bring up the patient, retain him in custody during the trial,
and return him to the institution after trial, or make such
other disposition of him as the court may order.

Public Officers—County Board—County board is empowered
to employ graduate trained nurse. This may be done by board
direct or in pursuance of resolution or ordinance adopted by
board.

November 12, 1918.
Mrs. Mary P, Morgan, Chairman,^

Woman's Committee State Council of Defense.
You recently submitted to me a copy of eh, 93, Laws 1913,

numbered 697—10m, Wis. Stats. 1917, and a form of resolution
to be presented to the county board of Marquette county. You
desire to know whether the resolution as drafted will legally ac
complish the employment of a graduate trained nurse in said
county.

I have examined said resolution, and you will note that I have
made a penciled correction as to the description of the statpte.
According to the law, the county board is "authorized and em

powered to employ a graduate trained nurse.''
Sec. 652, Stats., reads as follows:

"The powers of a county as a body corporate can only be ex
ercised by the county board thereof, or in pursuance of a resolu
tion or ordinance by them adopted."

In view of the above section, the county board is empowered to
name the person to be employed to fill the position or may pro
ceed by resolution or ordinance to authorize a committee of the
county board or some officer of the county board to consummate
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the employment. I would suggest that you add to the proposed
resolution a furth gr resolve reading about as follows:

"Kesolved that the committee on (or the chairman and
) be authorized to employ a graduate trained nurse here

in provided for."

Public Officers—County Superintendent—Salary—A raise in
salary of a county superintendent by the county board is ap
plicable to the.new term beginning in the ensuing year but not to
salary until then.

November 16, 1918.
Honorable C. P. Gary,

state Superintendent of Public Instruction.
In your communication of November 15 you state that a

county superintendent who was elected for the term beginning
July 1, 1917, and ending June 30, 1919, receives a salary of
$1,500, as fixed by the county board of supervisors; that this
superintendent resigned from office, said resignation to take
effect November 15, 1918; that in accordance with the authority
conferred upon you you have appointed a person to fill the va

cancy, the appointment to take effect November 15, 1918; that at

the annual meeting of the county board of supervisoi-s in Novem
ber, 1918, the committee on education recommended to the

county board that the salary of the county superintendent, after
December 1, 1918, be $2,000 a year, and that before accepting
the appointment the appointee has asked you to answer the fol
lowing questions:

"1. If the appointment is accepted from November 15, 1918,
and the county board of supervisors decide to increase the salary
of the county superintendent, said increase to take effect De
cember 1, 1918, will said appointee be able to draw his isalary
according to the increased amount determined upon by the
county board of supervisors?
"2. If the county board of supeiwisors acts favorably upon

the recommendation to increase the salary beginning December
1, 1918, and the appointee files liis 'acceptance to take effect
December 1, 1918, rvill said appointee be entitled to salary ac
cording to the increase authorized by the county board of super
visors V
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You have submitted these questions to me, with a request for
an opinion.

The county board has no powers other than those expressly or
impliedly granted by statute. It has no common law powei*s.
Frederick v. Douglas County^ 96 Wis. 411; Crandon v. Forest
CoiCnty, 91 Wis. 239. The statute granting to the county board
the power to fix the salary of the county superintendent is con
tained in sec. 694, subd. (1), which in part reads as follows:

"The county board at its annual meeting shall fix the
amount of annual salary which shall be received by every county
officer, including county judge, who is to be elected in the county
during the ensuing year, and will be entitled to receive a salaiy
payable out of the county treasury. The salary so fixed shall
not be increased or diminished during the officer's term. *

The newly appointed county superintendent to Avhom you re
fer in your letter comes but partially within the purview of this
provision. The salary fixed by the county board as $2,000 only
applies to a superintendent who is elected in the ensuing ycai-.
This is not the case. The county board of supervisors has no
power to raise the salary except as this statute authorizes the
same. If the county superintendent who is appointed In- you
is reelected at the coming spring election and begins his new
term on the first day of July, 1919, he will then be entitled to
the raise in salary as fixed by the county board. The attempt to
have the I'aise in salary take effect at a date previous to i^aid
time is unauthorized by statute, and the resolution to that extent
is inoperative.

■ For the foregoing reasons both of your questions are answered
in the negative.

Public Printing—Public Records—Records of the expendi
tures of the state council of defense are not confidential and may

be published in the report of the secretaiy of state.

November 18, 1918.

Honor^uilk Merlin Hull,
Secretary of State.

In your letter of November 15 j*ou inquire whether the pro
visions of sec. 17, ch. 82, Laws 1917, which you quote in your
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letter, prohibit your publishing the disbursements of the council
of defense, as required by subd. (14), sec. 14.30; and if I should,
hold that they do not so prohibit, whether said sec. 17 prohibits
the giving out of any information regarding the expenses of the
department to the public.
In an official opinion given to you under date of September 6,

1917, it was held that records pertaining to expenditures of the
state coiuicil of defense in your office are not confidential. Vol.
VI, Op. Atty. Gen., p. 614. In that opinion it was said:

"  * * * I do not believe that it can be said that any facts
that the records or vouchers may contain is information in your
possession for said council, within contemplation of this statute.
The public is entitled to know for what purposes their money is
being expended, and I do not believe that this statute should have
so liberal a construction as to exclude the public from this
knowledge."

The conclusion arrived at in said opinion, if adhered to for
all practical purposes, is decisive of the question submitted by
you. I see no ground or reason for changing the ruling of this
department. I believe that you are not prohibited from publish
ing in your biennial report the disbui-sements of the council of
defense, and that those disbursements, so far as the records in
your office show, are accessible to the public and the people are .
entitled to know for what purposes their money has been used.

Courts—Juvenile Courts—A judge performing juvenile court
duties c^not receive additional compensation for such work.

November 19, 1918.
Sam Blum, -

District Attorney,
Monroe, Wisconsin.

In your letter of November 12 you submit the following: '

"Is the one designated as judge oi the juvenile court, under
see. 573—2, entitled to any additional compensation; and if so,
how much, and who determines the amount?"

Sec. 573—2 provides that the judges of the several courts of
record in each county shall designate one or more of their num
ber whose duty it shall be to hear all cases coming under this
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ac^. There is no provision in the statute authorizing and estab
lishing juvenile courts for any additional compensation to the
court that performs this work. Nor is there anywhere in the
statute any provision for compensation to the court performing
juvenile court duties. It is a general proposition of law that a
public official's right to compensation is purely statutory. "What
the statute, gives he receives, but no more. Mechem, Public
Offices, sees. 855-856. It seems to have been the legislative in
tent that the work of caring for juvenile dependents and de
linquents should be done by the regularly established courts ait-
ting as juvenile courts, and inasmuch as the statute does not

authorize any compensation you are advised that these additional
duties imposed are cum onere and that no additional compensa
tion was intended or can be allowed for the performance of alich
duties. .

Loans from Trust Funds—School Districts—Resolution •au
thorizing loan must specify amount proposed to be voted.

November 21,1918.
Honorable William H. Bennett, Chief Clerk,

Commissioners of Public Lands.
Some time ago the application of joint school district number

7 of the towns of Buena Vista and Stockton in Portage county,
for a loan of $4,000 from the state trust funds, was submitted to
this department for examination and approval.
The record shows that this application was authorized at a

special meeting of the district called for and held on the 22d day
of July, 1918, at eight o'clock, P. M. An examination of the
notice discloses that the meeting was called for the purpose of
making application

"for a loan of $3,000 more or less, as may be decided by a vote."

At the meeting so held, the resolution authorized the district
board to borrow the sum of $4,000.

Sec. 40.08, subd. (4), par. (a), provides, among other things,
the following:

<< • • • No tax or loan or debt shall be voted at a special
meeting unless three-fourths of the legal votera shall have been
notified either personally or by a written notice left at their
places of residence, stating the time, place and objects of the
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meeting, and specifying the amount proposed to be voted, at
least six days before the time appointed therefor, exclusive of
the day on which the meeting is to be held."

The notice specified the amount proposed to be voted at ''$3,000
more or less." This language is not in confoimity with the
section quoted. The Avords "more or less" make the amount in
definite. If it were held that an application for a loan based
upon a special meeting so noticed was legal, then it Avould be
lawful for the officers of a school district to give notice that the
amount to be voted be, say, $1.00 more or less. It is very ap
parent that such language would not conform to the intent and
spirit of the section quoted. An elector m entitled to a notice of
a special meeting which specifies the amount proposed to be
voted. This amount must not be uncertain or indefinite. Cer

tain it is that the electors attending such a special meeting have
no right to exceed the amount which the notice specifies.

It is my opinion, therefore, that this application should not be
approved.

Fernes—Couniies—Bonds—County may grant license for
feiTy over interstate waters.

Licensee's bond should confoi-m to statute.

Bridges and Highivays—Roads .hy User—Road built on
Mississippi river bottom, by nonresident, does not become pub
lic by user.

November 21, 1918.

P. H. Urness,
District Attorney,

Mondovi, Wisconsin.

In your letter of November 17, 1918, you state that James G.
Lawrence, of Wabasha, Minnesota, has petitioned the Buffalo
county board for a license to operate a ferry across the Mississippi
river, and you ask to be advised whether the granting of such a
license conflicts with any United States statute or interstate
agreement. You say further that a feriy has been operated at
the point in question for many years under a state charter which
has now expired.
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You refer to see. 1348, Stats., which provides:

"The several county boards may grant licenses for keeping
ferries in their respective counties, to continue in force for a
time therein specified, which shall not exceed ten years on the
St. Croix and Mississippi rivers,

Here is a perfectly plain statutory au;thority conferred upon
the county board, and one which has long existed and often been
exercised. When a petition for a ferry is presented, it would
hardly seem necessary for the county board to inquire whether
the licensee in operating under his license will run counter to the
federal statutes or regulations. That is not the concern of the
oounty; it is for the licensee to look to that.

But this matter of ferries across interstate waters was consid

ered at some length in an opinion given to the district attoniey
of Crawford county, April 28, 1916, Vol. V, Op. Atty. Gen.,
p. 341. It was then stated that the keeping of ferries on the
Mississippi river may be licensed by border counties, and that
congress has passed no law regulating the subject of ferries over
boundary waters, and that the United States courts have not held
that the laws of Wisconsin are inconsistent with the federal con

stitution. ^
You state further that a resident of Wabasha purchased a

right of way and for years has maintained and now maintains
a road or highway some four miles in length across the bottom
lands of the Mississippi river, from at or neai' Nelson, in your
county, to the river and in the direction of Wabasha. You wish

to know whether or not the placing of signs upon this highway to
the effect that it is a private road would be any defense in case
an accident happened, and you wish to know further if it will

become a public highway by user, stating that it is extensively
used by people of Buffalo county in marketing their wheat at
Wabasha.

That the plhce of accident is private and not public is certainly
a defense to an action for injuries brought against a municipality,
unless the municipality has estopped itself in some way from
making such defense. The right to recover from a town for

injuries upon a highway is purely statutorj'-, and the statute
(sec. 1339) applies only to public highways. Your question as
to user, it seems to me, is answered by the statute:

"2. All roads not recorded which shall have been or shall t
be used and worked as public highways ten years or more phall
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be deemed public highways, except that roads and bridges built
upon the bottoms and sloughs of the Mississippi river in this
state by citizens or municipalities of any other state shall not be
come legal highways or a charge upon the town in which they
are situated unless upon petition they are legally laid out by the
supervisors of such town; * * * ." Sec. 1294, Stats.

Your letter states that this private road was built and is
maintained by a citizen of Minnesota. Therefore the above
quoted exception'to the user rule applies and will continue to
apply at least as long as it is so maintained and is not laid out
or adopted by the supervisors as a public highway. A reference
to the "Wisconsin decisions upon the subject of highways by user
may be found in the Wisconsin Annotations to said section,
should you care to pursue the subject further. As a warning
to the traveling public 'and a precaution in behalf of the town,
it would be entirely proper to erect at the point where this
private road meets the public highway a conspicuous sign to the
effect that the way in question is private, not public.
You have submitted for my consideration a form of bond to

be given by the person to be licensed to keep a ferry. Your form
also covers the matter of accidents on the private way, and names
the to^vn of Nelson-and Buffalo county as obligees.
I think yoiir bond for keeping a ferry should be confined to

that subject and to the county as obligee. In other words, the
bond should conform rather strictly to the requirements of the
statute. The bond of a licensee and the conditions thereof are

prescribed by see. 1352, Stats. He must give a bond (1) to the
county; (2) in such sum as the county board shall direct; (3)
with sureties to be approved by the board; (4) conditioned that

he will keep safe and good boats in good repair, adapted to the
waters where they are to be used; and (5) attend the feriy with
a suitable number of men during the hours and at the rates of
ferriage ordered by the board. There is danger that any pro

visions in the bond in addition to those specified in the statute
would be held to'be a surplusage and might lead to litigation. If
any other subject is thought to be proper for the giving of a bond,

it should be by an entirely separate instrument.
I cannot see that sec. 1358, to which yoii refer, has any applica

tion whatever to the matter in hand.

Tliougli .you sa.y nothing pf it in your letter, you haye trans
mitted what purports to be a (iopy of a county, board resolution,
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authorizing a committee to grant a feriy license. I am satisfied
that the powers conferred upon the county board by ch. 53,
Stats., and especially the gi-anting of a feriy license, cannot be
delegated. The approval of the bond, the hours when the ferry
shall be operated, and the rates for ferriage are all to be deter
mined by the county board. The better practice, it seems to me,
would be to proceed by carefully drawn ordinance covering
every statutory point or provision. In faet, it is probably com
manded by subd. (10), ̂ c. 670, Stats., that the county board
exercise and carry out said powers by the enactment of ordi
nances. The subdivision just referrerd to further emphasizes
the point that the powers cannot be delegated by the county
board.

Elections—Special Elections—Piiblic Officers—County Of
ficer—Governor may direct that a special election be held to fill
vacancy in county office; such vacancy may be filled by appoint
ment.

November 21,1918.
Honorable L. C. Whittet,

Secretary to the Governor.
In yoUr letter of November 20 you ask to be advised whether

the governor shall fill by appointment or shall call a special
election to fill a vacancy in a county office where the person
elected dies between the date of election and prior to the taking
of the office.

Under your statement of facts, a vacancy will exist in the
county office in question at the eominencemcnt of the new tcrin the
first Monday in January, under see. 17.02, which provides:

"Every office shall become vacant on the happening of either
of the following events:

®  ̂

" (9) The death or declination in writing of any person elected
or appointed to fill a vacancy or for a full term before he quali
fies, or his death or such declination before the time when, by
law, he should enter upon the duties of his office to which he was
elected or appointed.''

See also State ex rel. Finch v. Washburn, ' 7 Wis. 658.
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Sec. 698 enumerates the county offices, and sec. 699 provides:
r

"Whenever any vacancy shall happen in any of the oi'fices
enumerated, in the preceding section it shall be filled by appoint
ment for the residue of the term only. Whenever any person
shall be appointed to any county office he shall enter on the duties
thereof immediately after qualification.''

Sec. 17.07 reads thus:

'' Whenever there shall be a vacancy in either of the officCvS- of
sheriff, coroner, register of deeds or district attorney the gov
ernor may appoint a suitable person to such office until another
shall be elected and qualified."

Sec. 712, referring to the county treasurer, reads thus:

"Incase of vacancy in the office of such treasurer it shall be
filled by the county board, and the person appointed shall hold
for the imexpired portion of the term and until his successor
shall be elected and qualified. ® * * ."

Sec. 707, referring to the county clerk, provides:

"In case of a vacancy in the office of such clerk it shall be
filled by the county board, and the person appointed shall hold
for the unexpired portion of the term and until his successor
shall be elected and qualified. ^ ® * ."

Sec. 767 provides:

"In case of vacancy the county board shall appoint a county
surveyor to hold until the expiration of the term and until his
successor shall be elected and qualified.''

Under art. VII, sec. 12, Const., the judge of the circuit court
is* given power, in case of a vacancy, to appoint a clerk of the
court, until the vacancy shall be filled by an election.
You do not designate the county office in which a vacancy oc

curs. From the above quoted statutes, it appears that the gov
ernor may appoint to fill a vacancy in the following county of
fices : sheriff, coroner, register of deeds, or district attorney,
while a vacancy in the office of county treasurer, county clerk,
or county surveyor is filled by an appointment made by the
county board of supervisors, and the circuit judge has power to
make an appointment to fill a vacancy in the office of clerk of the
circuit court.

Concerning elections to fill vacancies, we have the following
statutory provisions. Sec. 7.01 Stats., provides:
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"In addition to the provisions of law for the filling of va
cancies in public offices by appointment such vacancies may be
filled by election as provided by this chapter."

It then enumerates a number of officers other than county of

ficers. , •
The following section, 7.02, provides:

s" Special elections in addition to those authorized by section
7.01 may be held in the following cases:
" (1) When there shall have been neglect or failure to choose,

(a), at a general election a member of the congress or legisla
ture aforesaid or any county officer, who by law should have been
chosen at such election, or, (b), at the pi-opoi- April election a
superintendent of schools in any district in the state, who by
law should have been chosen at such election.
" (2) When the right of office of a person elected to either of

the offices mentioned in paragraph (1) shall cease before the
commencement of the term of office for which he shall have been
elected.
"(3) When the governor, in his discretion, directs such an

election to fill any vacancy not provided for by this section and
section 7.01."

Under this subd. .(3), the governor is authorized in his dis
cretion to direct a special election to be held, to fill the vacancy
in a county office occurring under the statement of facts as
presented by you. But this subdivision has no mandatory sig
nificance, the governor not being requii-ed to direct that an
election shall be held, it being left to his discretion. If he so

chooses, he may refrain from calling a special election, and the
vacancy may then be filled by appointment. If the county office
is one in \yhich he may make an appointment, he can do so;
otherwise, not. The county offices in which he may rill a va
cancy by appointment have been enumerated above.
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Puhlic Officers—Register of Deeds—Elections—Special Elec
tions—^Where register of deeds was elected to succeed himself on
Nov. 5, 1918, and on Nov. 10, died, a vacancy is created in the
term ending the first Monday in January, 1919, and also a va
cancy in the term beginning the first Monday in January, 1919.
The vacancy in the first term may be filled by appointment by

the governor. The vacancy in the second term'may be filled bj'
appointment by the governor or by a special election directed by
the governor.

November 23, 1918.
J. C. Davis,

District Attorney,
Hayward, Wisconsin.

In your letter of November 18 you submit the following:

"The register of deeds of Sawyer county died on Nov. 10th,
1918. At the general election on Nov. 5th he had been elected
to succeed, himself. The deceased had no deputy. I assume that
the current term which will ̂ pire on the 1st Monday of January
1919 will be filled by appointment by the governor. Wfiat I
especially wish your advice on is as to the method of filling the
office beginning on the 1st Monday of January 1919 and continu
ing for two years from that date. Is the office for such term
filled by appointment or special election ? If bj' special election
how should the same be called?"

Sec. 699 provides that whenever any vacancy shall happen it
shall be filled by appointment for the residue of the term only.

Sec. 17.07 provides that whenever there shall be a vacancy in
either of the offices- of sheriff, coroner, register of deeds or
district attorney the governor may appoint a suitably person to
such office until another shall be elected and qualified.
The above statutes make clear the method of filling vacancies

in the teirni ending on the first Monday in January, 1919.
As to whether or not there is a vacancy in the term beginning

on the first Monday in January, 1919, your attention is called
to sec. 17.02, which enumerates the ways in which vacancies are
caused. Subd. (9) thereof provides:

"The death or declination in writing of any person elected or
appointed to fill a vacancy or for a full term before he qualifies,
or his death or such declination before the time when, by law'
he should enter upon the duties of his office to which he was
elected or appointed."
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We therefore have, upon the death of the incumbent, not only
a vacancy created in the current term, but a vacancy occurring
in the term beginning on the first Monday in Januaiy, 1919.
Whether this vacancy is to be filled by special election or by ap
pointment is in the discretion of the appointing officer, the gov
ernor.

Ch. 7, entitled "Elections to fill vacancies," provides, in sec
7.01:

, "(1) In addition to the provisions of law for the filling of
vacancies in public offices by appointment such vacancies mai/
be filled by election as provided by this chapter."

Sec. 7,02 provides:

Specif elections in addition to those authorized by section
7.01 may be held in the following cases.''

The question presented by youi* situation seems to be governed
in subd. (3) thereof:

"When the governor, in his discretion, directs such an election

7^01 not provided for by this section and section
I conclude, therefore, that it is in the discretion of the gov

ernor to appoint or call a special election.
If a special election is called, it is by and under the direction

of the governor.

Courts Juvenile Courts—Public Officers—District Attorney
—Appearance of district attorney in juvenile court and other
appearances by attorney considered.

November 25, 1918.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

Your favor of November 18 is at hand. You inquire whether
the complaining witness filing a petition against a boy or girl
charged, with being delinquent may appear by private attorney,
and whether it is the duty of the district attorney to appear and
prosecute or represent the county and state in such actions or
proceedings in the juvenile court.
The statutes dealing with juvenile courts, sees. 573 ^1 to 573—

40—A. <J.
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10, contain very few specific directions with reference to how the
proceedings shall be conducted before the court, and this pai'ticu-
lar statute is silent as to the duties of the district attorney with
reference hereto. Sec. 752, Stats., prescribes generally the
duties of the district attorney, but it is difficult to point to any
one particular provision of that section that can be said to apply
specifically to the proceedings before the juvenile courts.
The object of the juvenile court act is to save the child from

becoming a criminal or from continuing in a criminal career to
end in mature years in confinement in the state prison. Its design
is not punishment nor restraint by imprisonment. It is an exercise
of the police power for the purpose of protecting the child, af
fording him. the care and protection 'that his natural parent or
guardian should render.
In Marlowe v. Commonwealtlv, 142 Ky. 106, 114, the court

said:

"The object of the act is to give the court authority, acting for
the best interests of the child, to place it in the care and custody
of some one capable and willing to do for it that which its nat
ural parents either are unable or unwilling to do. Such an act is
in 110 ivise a criminal.proceeding; nor can any restraint imposed
under the act for such a purpose he regarded as a punishment for
a crime.*'

In In re Parker, 118 La. 471, 473, the court said:

"The powers conferred on the judge holding a session of
juvenile court are by the very terms of the act intended to be
'clearly distinguished from the powers exercised in the admin
istration of the criminal law.' The care of dependent and neg
lected children is purely a civil matter. Delinquent children
within the purview of the act are not subject to be prosecuted,
convicted, and sentenced for crime. It is true that such children
may be committed to any institution for correction or reforma
tion ; but such a commitment is for the good of the child, mid is
not for the purpose of punishment, and is entirely within the
discretion of the trial judge. * * ® . The mere charge of the
violation of any criminal law or ordinance gives the juvenile
court jurisdiction, not to try, convict, and punish, but to in
quire into the matter and to determine 'what order for the com
mitment and custody and care of the child, the child's own good
and the best interest of the state may require.' ''

In the case of Rohison v. Wayne Circuit Judges, (Mich.) 115
N. "W. 682, the court said on pages 685-686:
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"This brings us to a consideration of the most important
question. Are the proceedings provided for by this act criminal
proceedings in such sense as to entitle the accused delinquent
child to a trial by a constitutional jury of 12? Were the only
judgment open upon the trial whether to commit the child to the
custody of a probation officer, or to the Industrial School for
Boys, or the Industrial School for Girls, as the case might he,
there tvould be little difficulty in saying that this proceeding is
not in a proper sense of the term a criminal proceeding. *

*. We are satisfied that, so far as the law authorizes the de
termination of the status of the child, and authorizes the com
mitment of the child to the custody of a probation officer, or to
the custody of the keeper of one of the Industrial schools for the
purpose of education and reformation, the proceeding may be
said not to be a criminal proceeding

It seems clear, therefore, from the statute and the above au
thorities that the proceeding is civil and not criminal. By this
proceeding the parent or natural guardian is deprived of the
custody of the child, wliich custody otherwise actually or legally
belongs to such parent or guardian. There can be no question,
therefore, but that the parent or guardian of such child would
have a right to be heard and that his interest may properly be
protected. Such parent or guardian undoubtedly should be
permitted to appear by attorney.
The petitioner or complaining ̂ vitness who institutes the pro

ceeding is presumptively interested in the welfare of the child
and also in the general welfare of the state. That the matter
may properly be presented to the court and both the state and
the child's interest, from the standpoint of the petitioner, be
properly presented, undoubtedly such petitioner should be per
mitted to appear by and have the assistance of an attorney in
the matter. Such practice would assure a more orderly presenta
tion of the matter to the court and a more thorough and orderly
proceeding. No reason raggests itself to my mind why such
petitioner should not be permitted to be represented by attorney.
As to the duties and powers of the district attorney in such a

proceeding the question is not so clear. It will be noticed that
subsec. 5, sec. 573—5 makes the county financially responsible
for the expenses of the maintenance of such child, so that the
county is directly interested in such proceedings in a material
way, the financial burden falling upon it. In a broad sense the
district attorney is the legal adviser of the county. He is the
county's attorney. The county is his client, and while the stat-
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lite prescribing his specific duties, sec. 752, may not directly .
point to any duty devolving upon him in such a proceeding, yet
a liberal, comprehensive view of all the statutes governing his
powers and duties naturally results jn the conclusion that so far
as. may be necessary or advisable it would be the privilege and
duty of the district attorney to see that the interests of the
county in such matter, both from a financial standpoint and the
broader interest of the welfare, of the child and the general
public, were properly taken care of and represented by him.
I conclude, therefore, that in case the juvenile court desired

the services of the district attorney to assist in such juvenile
hearing it would be the duty of the district attorney to render
such assistance in such matter as he might be able, and in case
the district attorney was of the opinion that the county might
be improperly burdened with expense in such a matter, it would
then be his duty to interest himself in such a proceeding and
prevent such improper results, and also in case he thought that
some child was being improperly taken from his parent or guar
dian, it would then be his duty, acting in the interests of the
general public, to interest himself in such matter and prevent
such undesirable results.

Criminal Law—Abandonment—The father of an illegitimate
ehild is liable for its support and may be .prosecuted under the
abandonment statute if he fails to support same.

November 26, 1918.

Claron a. Marhkam,

District Attorney, '
Beaver Dam, Wisconsin.

You state in your communication of November 23 that the
mother of an illegitimate child married the supposed father a
year or so after the child's birth, without any proceedings hav
ing been taken under the bastardy act; that he has never ac
knowledged in writing the paternity of the child nor has he done
so in open court, as provided in sec. 2274, but that he has ad
mitted it verbally.

You refer me to sec. 2839m—25 of the statutes, as enacted in
1917, which provides that where the father and mo,ther of an il
legitimate child intermarry.
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such child or children shall thereby become legitimated and
enjoy all the rights and privileges of legitimacy as if they had
been born during the wedlock of their parents; * *

You inquire whether the support of such child can lawfully
be enforced against the father under the abandonment statute,
the birth of the child and the marriage both having occurred
prior to the passage of the 1917 law.
In answer to this question, permit me to say that the provisions

of the above quoted statute are not the ones upon which we must
rely in holding the father of an illegitimate child responsible for
its support. Sec. 4587c, Stats., provides a penalty for a man's
abandoning his illegitimate child,, and makes it an offense pun
ishable by imprisonment in the state prison. Subscc. 1 of said
section also contains the following:

And it is hereby made the duty of the parent of
any illegitimate child or children, under the age of sixteen years,
to provide for the support and maintenance of such illegitimate
child or children."

It will, of course, be necessary for you at the trial to prove
that the defendant is in fact the father of the child.

Mothers' Pensions — Public Oncers — Cotinty Board — The
county board is required annually to determine the sums to be
charged to the several taxing districts to reimburse the county
for moneys spent under sec. 573/,, Stats.

November 29, 1918.
Frank "W. Bucklin,

District Attorniey, /
"West Bend, Wisconsin.

Under date of November 26, 1918, you state that your county
has abolished all distinction between to\vn and county poor, and
that inquiry has arisen as to whether or not such action in any
way affects the matter of reimbursing the county for payments
made under sec. 573/, Stats. (Mothers' Pension Act), and you
submit the following question:

"In your opinion, would it be proper for the county, as a
whole, to bear the expense of support given under this section,
or is the county compelled to charge the several towns, cities and
villages wth the amount advanced by the county, as provided in
paragraph eight of said section?"
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To avoid any misunderstanding, 1 begin by calling your at
tention to the fact that subsee. 9, sec. 573/ provides that the
state shall reimburse the county for one-third of the amount
which has been expended by the county under the Mothers'
Pension Act, and that this department has heretofore ruled that
the greatest amount which, the county can charge to the political
subdivisions thereof is two-thirds of the total sum expended by •
the county. Vol. IV, Op. Atty. Gen., p. 1019.

^aid subsee. 8 provides that the county clerk shall lay before
the county board at each annual meeting a detailed statement of
the money advanced or paid by the county under the provisions
of said section.

< < # # «■ Tjjg county board at such meeting shall detennine
the amount to be raised and paid by eaeh such town, village
and city to reimburse the county for the money so advanced.
Within ten days after such determination the county clerk of
each county shall certify to the clerk of and charge to each such
to^vn, village and city the amount so advanced. Each such town,
city and village shall levy a tax sufficient to reimbui-se the county
for such advances to be collected as other taxes and paid into
the county treasury. * * "

It seems to me that this statute leaves the county board no
alternative in the matter. The board is commanded to deter
mine the sum which the several subdivisions of the county shall
contribute, to the end that the county may be reimbursed. The
imperative mood is used. I am of the opinion that the language
is mandatory, not merely directory. So far as I am informed,
the statute has been universally so construed in the several
counties.

You speak of your county's having adopted the county system
for support of the poor. This, of course, is done under the pro
visions of sec. 1519, which provides that the .county board of any
county may

"abolish all distinction between county poor and town poor in
such county and have the expense of maintaining all the poor'
therein a county charge. * *

Heretofore it had been considered that the provisions of ch.
63, which deals with the relief and support of the poor, are
separate and distinct from the provisions of ch. 45fir, entitled
"The state public school," in which last named chapter sec.
573/ occurs. The first named chapter relates to paupei-s, whereas
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sec. 573/ relates to children who, in the interest of the public,
should be granted aid. While your question is by no means free
from doubt, I have come to the conclusion that the proper action
of the county board, under subsec: 8, sec. 573/, in no wise de
pends upon the system in force in your county for the support
of the poor.
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Bonds—Taxation—Mu:ncipal Corporations—Ordinances — A
municipal bond issue within the requirements of the law and
a tax levy for payment of interest and principal, authorized and
levied in 1918, are valid though the ordinance provides that the
bonds are to be dated 1919.

December 2, 1918.

Honorable Herman C. Schultz,

State Senator,

Milwaukee, Wisconsin.

In your letter of recent date you desired an opinion upon the
following question:

" (a) Is a bond issue within the requirements of law and is
the tax levy for payment of principal and interest valid if the
ordinance (authorizing the issuance of the bonds and levying
the tax) is passed this year (1918)
"(b) If the ordinance provides that the bonds are to be

dated next year (1919) and
"(c) If the ordinance provides that the tax levy for pay

ment of principal and interest is to be made to commence this
year (1918)?"

While I have no doubt it is the general policy of the law that
taxes shonld be levied only for the immediate and reasonable
necessities of a municipality, sound business and administra
tive policies in conducting the financial affairs of a large city
may demand that certain taxes be levied a reasonable period in
advance of the time when the funds are actually necessary to

meet its obligations. People ex rel. Stevenson v. A. T. & S. F.
liy. Co., 261 111. 33, 103 N. E. 614.
The city of Milwaukee, as I understand it, conducts its fin

ancial affairs under the budget system, as provided by sec.
925<jr—160 to 925g—165, and the tax levy is made at the time
or times therein prescribed to meet the budget which is sub
mitted by the board of estimates for the ensuing fiscal year and
is based upon the estimates made and reported to said board by
the heads of the several departments and administrative boards

, qf the city through the city comptroller. this system the
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common council of the city of Milwaukee is required to levy a
tax in the year 1918 for the entire estimated expenditures of
the fiscal year beginning January 1, 1919. It is evident that
the principal and interest which may become due on any bonds
of said city during the year 1919 should be included in the
budget and tax levy of 1918.
The S3 stem of providing a sinking fund for the extinguish

ment of municipal bonds when they mature is, it seems to me,
an illustration of a financial policy by which funds are accumu
lated far in advanee by annual taxation for the purpose of meet
ing bonds maturing some ten, fifteen or twenty years in the
future. Sound business poliey demands that a bond issue ma
turing twenty 3"ears from the date of the bond should not be
raised at the tax levy time immediately preceding their ma
turity. The sinking fund method was therefore devised.
I have been unable to find any cases in which the exact ques

tion submitted by you has been determined by the courts, but
an examination of a number of decisions leads me to the con
clusion that if, in the sound diseretion of the corporate authority
of a municipality, it should be deemed good business or financial
policy to provide b}*" a tax levy a reasonable time in advance
the amount neeessary to meet the annual interest and install
ments of principal of an authorized bond issue, such discre-' •
tion-. will not be interfered with by the eourts. Ricketts v.
Spraker, 77 Ind. 371; Florer v. McAffee, 135 Ind. 540, 85 N. E.
277; People ex rel. Stevenson v. A. T. & S. F. By. Co., supra.
"Where, of course, there is no reasonable certainty that an in

debtedness will oceur, or where the indebtedness is contingent
upon the doing or not doing of some act, or the happening or
not happening of some event, so that there may be no debt or
obligation to defray by the levy of a tax, then the courts will
interfere and may by injunction restrain the levy or collection
of a tax to pay such an indebtedness, or to meet a bond issue
contingent upon such indebtedness as was done in the case of
Keystone Lurnher Co. v. Town of Bayfield, 94 Wis. 491. Our
supreme court, in its opinion on page 497, has expressly sanc
tioned the raising of mone3' in advance b3'' a municipal corpora
tion to build a courthouse or construct public works, or pro
vide for ordinary and necessary public uses. I infer that the
same sanetion will be given to bonds issued for sueh publie
uses, and that where bonds have been duly authorized for a
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lawful purpose, and are certain of issue, a municipality may,
in anticipation of their issue, levy and collect taxes a reasonable
time in advance to meet the interest and to discharge instell-
ments of principal as they become due.
Within the limitations above stated it is, therefore, my opinion

that the question submitted by you should be answered in the
affirmative.

Municiiyal Corporations—Towns—^When a town is divided
into two or more towns by county board, proceeding must be
taken under see. 671. •

When territory is ̂ dded to or taken from a town, proceeding
must be taken under sec. 670, subd. (1)-.
A fractional section may be one or more of the necessary 36

sections of a town.

December 3, 1918.

Marion F. Reid,
District Attorney,

Hurley, Wisconsin.

In j'our communication of November 26 you state that j our
county board has under consideration certain proposed changes

'ill the boundary lines of the towns in your county, and also the
creation of a new town. You say that it is proposed that cer
tain territory be taken from the town of Kimball, which will
leave the town of Kimball wi.th less than thirty-six sections and
with less than fifty qualified voters; that it is doubtful in your
mind if the town of Kimball would have twenty-five electors
after detaching the territory proposed to be taken from it. You
inquire whether the county board may make this change, under
sec. 670, subd. (1), if the territory left in the town of Kimball
is less than thirty-six sections and the number of electors left
in the town less than twenty-five.

Sec. 671, Stats., contains the following provision:
(le ■» 0 110 town .shall be divided or have any part de

tached therefrom so as to make its area less than thirty-six sec
tions as aforesaid, except when a majority of the votes cast in
one or both such subdivisions as aforesaid shall be in favor of
^uch division."
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liiis piovisioii applies to the division of a town under sec.
6/1, and also the cliang'ing of the boundary of the same under
sec. 670, subd. (1). See State ex rel. Bosander v. Lippels, 133
Wis. 211. .

Sec. 670, subd. (1), contains the following:

county board, except in the counties of
Ashlaml, Bari'on, Bayfield, Burnett, Douglas, Juneau, Mara-
tiion, Oconto, Polk,. ShaAvano, and except as provided in the
iu;xt section, shall set olf, establish or organize any town that at
the time of being so set oft* and organized does not contain a
population of at least one hundred and twenty-five inhabitants,
at least twenty-five of whom shall have been actual electors
of this state and resident within the territory of the proposed
new town at least six months prior to the time such organ
ization shall take effect."

^ our fpiestion must therefore be answered in the negative.
You also state that the territory proposed to be taken from

the town of Kimball would be added to the town of Montreal;
^ that it is propo.sed that a neAV town be created out of the ter-
litoij in the town of Montreal, after making the above men
tioned change in boundary. In other words, the territory
comprising the town of Montreal, after making the change in
boundary line between the towns of Kimball and Montreal,
Avould be divided into tw^o parts, one part being the town of
Montreal, and the other part the new^ town. The new town
would be less than thirty-six sections according to acreage,
but more than tliirty-six sections counting fractional sections
as wdiole sections.

You inqiiire (1.) whether the new town could be created, if
composed of less than thirty-six sections; (2) whether frac
tional sections count as full sections in making up the total
number of thirty-six sections; (3) wdiether this is not a division
of the town which makes it necessary that the procedure out
lined in sec. 671 be followed, rather than sec. 670, subd. (1).
In addition to the above quoted part of sec. 671, said section

also contains the following:

But no town shall be divided so as to constitute
or leave anj' tow.n of less than thirty-six sections according to
Dnited States .survey*, unless each such town, after division,
shall have leal estate valued at the la.st preceding assessment
at one hundred thou.sand dollars or more and fifty qualified
voters resident therein at the time of division, ^
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The division could not be made if this section were not
complied with, and it would require, under the previously
quoted part of this section,- a majority vote in each subdivision
of the town in favor of such division.
In view of the fact that the language in this section modifies

the words "thirty-six sections" by the words "according to
United States survey," fractional sections being included in the
United States survey, I am of the opinion that the fractional
sections would count in making up the total number of thirty-
six sections for a town, in contemplation of this section of the
statutes.

In answer to your third question I will say that I consider
this a division of the town, and that the proceedings would
have to be taken under sec. 671. See State ex rel. Bosander
V. Lippels, supra. As I understand your statement of facts,
part of the territory comprising the town of Kimball is first
to be detached and then annexed to the town of Montreal.
After this is accomplished, then the town of Montreal as so
enlarged is to be divided. This would certainly be a division'
of the town»of Montreal, and sec. 671 clearly applies.

PuMic Officers—District Attorney—Court Commissioner—
District attorney may not while in office hold office of court
commissioner. The two offiees are incompatible.

December 4, 1918.
Frank W. Calkins,

District Attorney Elect,
Grand Eapids, Wisconsin.

In your favor of December 8 you state that you have been
elected district attorney for Wood eoimty and expe'ct to assume
the duties of your office January 6, 1919. You also state that
you are at present holding the office of United States com
missioner for the western district of Wisconsin, having been
appointed thereto in the early part of this year for a term of
four years. You inquire whether you are eligible to continue
as United States commissioner and also as-district attorney,
and you refer me to sec. 754, Wis. Stats., prohibiting a district
attorney while in office from holding any judicial office.

There is little question but that the office of commissioner
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held by you is a judicial oae and therefore disqualifies you
from holding tliat of district attorney under the above section.

Moreover, sec. 3, art. XIII of our constitution undoubtedly
applies. This provision of the constitution reads as foUows:

"No member of congress, nor any person holding any office
of profit or trust under the United States (postmasters
excepted) « # shall be eligible to any office of trust,
profit or honor in this state."

This constitutional provision undoubtedly applies, and if
you continue to hol'd the office of commissioner after your term
of district attorney begins, I have no doubt the office of district
attorney would be thereby i'pso facto vacated. See State ex
rel. Johnson v. Nye, 148 Wis. 659; State v. Jones, 130 Wis.
572; State ex rel. ICnox v. Hadley, 7 "Wis. 700; Mechem on
Public Officers, sec. 422.
If you expect to hold the office of district attorney to which

you have been elected, I am satisfied it will be necessary for
you to resign thq office of commissioner before your term of
office as district attorney begins.

Puhlic Officers—Register of Deeds—^Where the office of
register of deeds has been put on a salary basis according to
sec. 764&, no fee should be paid under sec. 1022—61.

December 4, 1918.
William Cook,

District Attorney,
Green Bay, Wisconsin.

In your, favor of December 2 you inquire whether the register
of deeds is entitled to a fee of ten cents for filing and indexing
certificates of births, deaths or marriages as provided for in
subsec. 3, sec. 1022 61 in a case where the office of register
of deeds has been put on a salary basis under sec. 7645, Wis.
Stats.

In reply thereto I would say the fee provided for in sec.
1022—61, subsec. 3, is undoubtedly intended to apply in cases
where the office of register of deeds is on a fee basis. Where
tlie office has been changed from a fee basis to a salary basis
under sec, 764& I am satisfied that the register of deeds is pot
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entitled to tlie fee provided for by said subsec. 3. See. 764&,
after providing for a change to the salary basis from the fee
basis, in the case of register of deeds, makes this provision in
subsee. 3 thereof:

^ And the salaries of the register of deeds, his
deputies, clerks and copyists so paid, shall be in lieu of all fees,
per diem and compensation for services rendered by them."

This provision makes it clear, I think, that the register of
deeds, where he has been placed upon the salary basis under
said see. 764&, is not entitled to the fee under sec. 1022—.61.
I do not think there is any conflict between these sections, as
in my view the section providing for the fee ia to apply where
the office is on the fee basis, not having been changed to a salary
basis under sec. 1641).

The other section to which you refer, sec. 694, covers the
manner and time of fixing the salaries of county officers that
are on a salary basis, and it is clear that it applies to other
county officers besides that of register of deeds. Furthermore,
there is nothing in that section in conflict with sec. 764&. In
subd. (1), sec. 694, we find the following provisions:

^  9 salaries so fixed and paid shall be in lieu
of all fees, per diem and compensation for official services
rendered by such officers except the compensation of the sheriff
for keeping and maintaining prisoners in the county jail,
except expenses actually and necessarily incurred in the per
formance of official duty by the sheriff of any count}' having
a population of three hundred vthousand or more, and. except
compensation for work done by the clerk of the circuit court
or his de])uties for the government of the United States or
for .congress."

Agriculture—Counties—County Agricultural Agent Effect
of reconsideration of resolution on maintaining a county agri
cultural agent.

December 4, 1918.

E. S. Jedney,
District Attorney,

Black River Falls, Wj-seonsin.

In your letter of November 29 you state that at the last
session of the county board, on a certain day, the county board
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voted by a vote of fourteen to thirteen to retain the system of
uiaintaliiinj* an afrriciiltnral representative or eonnty agent for
the ensuing two years; that on said day it was also voted by
a vote of tourteen to thirteen that one thousand dollars be

levied and collected on the taxable property of Jackson county
to defray the expenses and pay the salary of such county agent;
that on the day following, upon reconsideration of the question
of maintaining a county agent, the county board refused to
maintain such county agricultural agent by a vote of fifteen
to twelve; that on said second day no consideration whatever
was given to the resolution passed the day previous authorizing
the levy and collection of the one thousand dollars; and you
ask if it is necessary to rescind the action appropriating the
one, thousand dollars in order to render null and void the
action of the board in voting to retain the county agent. You
also ask what the status of the entire matter is at this time.

If the matter had not been reconsidered after the close of
the first day in question, it is clear that the board voted to
retain the county agent plan and appropriated the county's
portion of the money to defray the expense.
On tlie second day, however, at the proper time for recon

sideration, the matter of retaining the county agent was re
jected by a more decisive vote than the one by which it was
approved on the day preceding. There can be no question but
what the county board decided to, and did at the time of recon
sideration, refuse to retain the county agent system. The only
remaining question is as to the effect of the resolution appro
priating one thousand dollars to maintain the county agent.

It is a rule of legislative construction well settled and
established that the later action repeals the former' acts in
conflict with it. If the act appropriating money for a purpose
which does not exist puts the appropriation act in conflict with
the act rejecting the county agent system, then the appro
priation act is null and void. As the purpose for which the
nioiiey was voted ceases to exist, there is no occasion for the
appropriation of the money so raised.

It is also Avell settled that a vote of the county board levying
a tax is not a segregation of funds of the county and does not
irrevocably commit a certain amount to a certain purpose. In
other Avords, if the action of the board to levy a tax of one
thousand dollars uijon the property of Jachson county is not
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rescinded, the tax can be levied and collected, but it stays in
the general fnnd until it is used for some other purpose. It
cannot be used for the maintenance of a count}'' agent, because
the board has by a decisive vote refused to continue that system.
Furthermore, neither the county agricultural committee nor
any other county authority can pay out money for the
maintenance of a county agent so long as the action of the
county board by which it refused to retain the county agent
system remains unreversed.

Puhlic Officers—County Board—Appropriations and Ex
penditures—County board has no power to appropriate money
to pay for overcoats purchased for the state guard reserve.

'  December 4, 1918.

Marion F. Reid,

District Attorney,

Hurley, Wisconsin.
In your letter of November 26 you state that it appears that

the local company of the state guard reserve are in need of
overcoats suitable for winter use and have asked the county
board of your county to appropriate $1,500 for the purchase
of these coats; that all the members of the board appear to be
satisfied that the amount asked for is reasonable and that there
is a real need for the coats, but that you doubt the legality of
appropriating any. money for this purpose. You inquire
whether'there is any way in which the county may comply with
the request and pay for the same.
The county board has only such powers as are expressly

or impliedly given to it by statute. I know of no provision in
the statutes, and you have referred me to none, from which I
could conclude that the county board is empowered to appro
priate money for the purpose in question.
In the absence of such statutory authority, I am constrained

to hold that the county board has no power to purchase and
pay for the overcoats put of the county funds.
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Public Officers—Register of Deeds—Sec. 1022—61 is eon-
trolling in establishing the fee to be charged b.y a register of
deeds who is on a fee basis.

The provision in sec. 764 on the same subject is repealed by
implication.

December 7, 1918.

Mark S. Catlin,
District Attorney,

Appleton, Wisconsin.
In your letter of December 3 you state that the question has

been raised in your county as to the fee to be charged by the
register of deeds for registering marriages, births and deaths.
You refer me to sec. 764 and also to sec. 1022—61, and you in
quire whether under the provisions of sec. 764 as to the regis
tering of birth, death and marriage certificates, the fee of
twenty-five cents now provided is a proper charge to be made
bj-- the register.

Said sec. 764, Stats., prescribes the fees to which the register
of deeds is entitled. Inter alia it provides:

"(1) Except as otherwise provided by law eveiy register
of deeds shall receive the following fees, to wit: - ■*

"For registering any marriage, birth or death, twentj'-five
cents, and for copy thereof certified to the secretary of state,
ten cents, to be paid by the county in cases where the cer
tificate."? or proof of such marriage, birth or death is presented
for registration within one year after its occurrence; but other
wise to be paid by the party procuring the registration."

Sec. 1022—61 contains the following:

"1. Every register of deeds shall file and index all certificates
of births, deaths or marriages, received by him from the state
and local registrar and thereafter properly bind said cer
tificates in book form. He shall also make all corrections or
additions certified to him by the state registrar. The cost of
all books furnished to each county by the state registrar shall
be paid by the treasurer of such county upon the certificate of
the state registrar. ' *

o  « e ■

"3. Such register of deeds shall receive from the eountj^ a
fee of ten cents for the filing, indexing and correcting of each
certificate so fi led and indexed by him."
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The provisions of see. 764 prescribed the proper charge
when it was the duty of the register of deeds to. register the
marriages, births and deaths, as provided in see. 1025, Stats.
1898. Said see. 1025 was, however, repealed by ch. 469, laws
of 1907. See. 1022—61 was enacted by ch. 188, laws of 1909.
Sec. 1022—61 was the later enactment and, covering the same
subject of fees, it would be controlling.

It is a cardinal rule of statutory construction that a later
statute, the evident intent of which is to furnish the exclu
sive rule governing a certain case, repeals by implication an
earlier law on the same subject. 26 Am. & Eng. Ency. of Law
(2d ed.) 731. The later law was manifestly a substitute for the
earlier act. The rule has often been applied by oiir court.
See Lewis v. Stout, 22 Wis. 234; Simmons v. Bradley, 27 Wis.
689; Oleson v. Green Bay, etc., B. Co., 36 Wis. 383; Bur-
lander V. Milivaukee, etc., B. Co., 26 Wis. 76; State v. Camp-
hell, 44 Wis. 529, 538.
My conclusion, therefore," is that the provisions of sec. 764,

respecting the fees for the registering of births, deaths and
marriages, are repealed by implication by the provisions of
sec. 1022—61 and that the fees provided for in the later enact
ment are the only ones that can be charged by the register of
deeds when he is on a fee basis.

Puhlic Officers—Legislature—Member of Legislature-—Town
Supervisor—The offices of town supervisor and member of the
legislature are not incompatible and may be held by the same
person.

December 11, 1918.
Mark S. Catlin,

District Attorney,
Appleton, Wisconsin.

I have your letter of December 9, in which you inquire if it
^is possible for a supervisor of a town to hold such office and
still be an a.ssemblyman from the district in which he resides.

This' question has been answered in the affirmative by my
predecessor, in an opinion to E. P. Gorman, district attorney
of Marathon county, dated November 15, 1912, and found in
Vol. 1, Op. Atty. Gen., p. 485.
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I do not know that I can add anything to what is there said
upon the subject. Since that opinion was rendered there has
been no decision of the court which would reverse it, neither
has there been any legislation that expressly or by implication
prevents a man from holding both positions. The offices of
supervisor of a town and member of assembly do not appear
to be incompatible in any respect.

PuMic Officers—Railroad Commission—Water Powers—In
spection fees under sec. 31.20 are payable during period of
construction of dam as well as after its completion.

December 14, 1918.
Railroad Commission op Wisconsin.
In your favor of December 9 you state that, pursuant to the

requirements of sec. 31.20, you have computed the expense
incurred in making inspections during the past year under
said section and have submitted bills to the owners of dams
and water powers; that in one case the dam is not yet con
structed, but application has been made to the commission for
authority to construct the same and a franchise has been
granted, and that the commission has incurred expenses in con
nection with the inspection and surveys in said, case that were
necessary in acting on the application, amounting to $194.83,
which is less than ten cents per theoretical horse power that
maj'- be developed by this dam when constructed. You further
state that you have submitted to the company said bill, but
that it protests against paying the same on the ground that
the statute permits the commission to collect such fees only
after the dam is completed.
You ask whether the words in the statute, "heretofore or

hereafter constructed,'' limit the commission to the eollection of'
fees covering expenses to such inspections only as are made
of completed dams.
The statute in question, sec. 31.20, provides in part as fol

lows ;

"Every owner,excepting municipalities, of a dam heretofore
or hereafter constructed in or across navigable waters shall pay
to the commission annually,'on or before the first day of Feb-
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ruaiy, for the purpose of defraying the actual expenses of the
commission incurred in inspecting and supervising the con
struction or maintenance, or both, of such dam^ and equipment,
an inspection fee of not to exceed ten cents per theoretical
horse power capacity of such dam at an ordinary stage of
water, said fee however, not to be less than twenty-five dollars
in any case,. if such actual expenses of the commission shall
equal that amount."

You will notice that the statute uses the language,

"expenses of the commission incurred in inspecting and super
vising the construction or maintenance, or both, of such dam
and equipment."

I think this language makes it clear that inspection fees are
to be paid during the period of construction, as well as after
the dam is completed, and that they are to be paid annually
during the period of eonstruction. Cases might exist where
the construction period would extend over several 'years. It
can hardly be presumed that the intention from this language
was that the commission must wait for the collection of its fees
until after such a dam was completed, or that the inspection
should not take place during the period of construction.

It is my opinion, therefore, that the fees should be paid an
nually during the period of construction as well as afterward.

Puhlic Officers—District Attorney—Criminal Law—Assault
and Battery—It is improper for a district attorney to defend
a person in justice court charged with assault and battery.

December 17, 1918.

O. H. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

In your communication of December 13 you inquire whether
a district attorney may defend a person who is prosecuted for
askult and battery before a justice of the peace, the com
plainant being represented by a private attorney, or whether
it would be illegal or improper for him to do so.
The answer to your inquiry is that it would be improper for

the district attorney to defend a person in justice court
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charged with assault and battery, for the reason that under
sec. 752, subd. (1), it is made the duty of the district attorney
to prosecute or defend any action, civil or criminal, in the
circuit court of his county, in which the state or connty is in
terested or a party.
In an official opinion rendered by my predecessor, it was

held that it is the duty of the district attorney to prosecute
assault and battery cases in the circuit court under this pro
vision of the statutes. Vol. I, Op. Atty. Gen., p. 472. It seems
there can be no doi^t as to the correctness of this opinion. By
defending one in justice court for this oifense the district at
torney would disqualify himself to do his duty in the circuit
court if an appeal should be taken.

Municipal Corporations—Cities-—Bonds—Special street im
provement bonds not a city liability.

December 17, 1918.

Honobarle Marshall Cousins,

Commissioner of Banking.

In the letter of your predecessor dated December 10, 1918,
he inquires whether certain bonds of the city of Washburn,
loiown as the West Bayfield Street Special Improvemeirt Bonds,
are an obligation of the city of Washburn, so as to be pro
hibited from being held by a bank in excess of the limit pre
scribed by sec. 2024—32, Wis. Stats.
■  This statute reads as follows:

"The total liabilities of any per.son, copartnership or cor
poration, to anj'" bank, for monej*^ borrowed, including liabili
ties of the copartnership, the liabilities of the several members
thereof, except special partners, shall at no time exceed thirty
per cent, of the amount of capital and surplus of such bank,"
etc.

The bonds in question were issued under chs. 40a and 41, Stats.
1915. Each of the bonds contains this provision:

"Neither the city of Washburn nor any officer thereof shall
in any event become or be liable for any part of this bond,
either of principal or interest except for so much as has been
collected, as before stated except to the legality of the proceed-
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ing for the issuing of these bonds for the payment of such
parts of the improvement for which this bond is issued."

The bonds iji question are commonly known as street im
provement bonds payable by special assessments upon the prop
erty benefited. Sec. 959—33, being a part of eh. 41, Stats. 1915,
and governing the issue of these bonds provides, in part, as
follows:

*  * Neither the city nor any officer thereof shall be
come liable or holden for any part thereof, either principal or
interest, excepting for so much as has been actually collected
by the city treasurer for the payment of such part of the im
provement for which such bonds have been issued," etc.

Futhermore, sec. 925—192, Stats. 1915, being part of ch.
40a, and'also governing the issue of said bonds, reads, in part,
as follows:

" * * ^ Said bonds shall be signed by the mayor and clerk,
be sealed with the corporate seal of the city, and contain such
recitals as may be necessary to show that they are chargeable
only to particular property, specifying the same, and the num
ber and amount of said bonds, and such other provisions as
the council shall think proper to insert; such bonds shall in
no event be a general city liability."

The language of the statutes above quoted under which these
bonds weVe issued make it clear, I think, that these bonds are
in no sense a general city liability. They are made by the
statute a direct liability and lien against the property
benefited and described therein by which the amount of the
bond is to be collected.from the private property owner by the
city and turned over by the city when collected in payment of
the bond, but the city has no direct liability on the bond. It
can paj' the bond only out of the money that it may collect from
the private property owner on the special assessment.

True, our court in the case of Fowler v. City of Superior, 85
Wis. 411, in passing upon bonds issued by the city of Superior
for similar purposes under the city charter of the city of Su
perior held the same to be city liabilities; and later, in .the
case of Chase v. City of Superior, 134 Wis. 225, the court, ap
plying the rule of stare decisis, adhered to the rule of the
former case as to those particular bonds. But the charter pro
visions of the city of Superior, under which the improvement
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bonds in that case were issued, differed materially from the pro
visions of the statute under which the Washburn bonds in

question were issued.
Furthermore, our court in the case of TJncas National Bank

V. City of Superior, 115 Wis. 340, practically overrules the
holding in the Fowler case. I am satisfied that there is no ques
tion that the city of "Washburn bonds issued under chs. 40a
and 41, Stats. 1915, are not a direct liability of the city of
Washburn.

Minors—Courts—Juvenile Courts—A justice of the peace

has power to sentence a boy under 16 to industrial school.
County in which no juvenile court has, been designated

should not proceed with criminal prosecution of child triable
in juvenile court, but judge should-designate a juvenile judge
and then trial should be conducted in his court.

December 17, 1918.

CiJVE J. Strang,

District Attorney,
Grantsburg, Wisconsin.

in your communication of November 27 you state that there
is no juvenile court in the county of Burnett; that at the
present time arrests have been made of several boys charged
with misdemeanors, in which some will probably not be able to
pay a fine and will have to be given a jail sentence. You in
quire whether you can proceed in the regular justice court,
under the circumstances, and fine these boys and commit them
to jail in case their fines are not paid; and if this is not the
right procedure, what would be. You also inquire whether a
justice of the peape may send a boy to the industrial school
at Waukesha.

A justice of the peace has a right to sentence a boy under
the age of sixteen years to the industrial school, under subsec.
1, sec. 4966. See, on this question. Vol. II, Op. Atty. Gen., p.
687.

You do not give the ages of the boys under arrest in your
county. Under sec. 573—9, it is provided:

''No court or officer shall commit a child under fourteen years
of age to a jail or police station, but if such child is unable to
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give bond and there is probable reason to believe that a siim-
mons will be ineffectual, the child may be placed in the care of
the sheriff, police officer, or probation officer, who shall de
liver the child to some suitable place which shall be provided
by the county outside of the building or inclosure of any jail
or police station."

In subsec. 3 of said section, it is provided:

''When anj' child under sixteen years of age shall be confined
in any institution in which adult convicts are held, it shall be
unlaAvful to confine such child in the same room with such
adult convicts, or to confine such child in the same yard or
inclosure with such adult convicts, or to bring such child into
any yard, hall or room in which such adult convicts may be
present.''

In view of the fact that there is no juvenile court in your
county, I direct your attention to the provisions of see. 573—2,
subsec. 1: ,

"The judges of the several courts of record in each county
of this state shall, within ninety days of the passage and publi
cation of this act, and thereafter at intervals of not to bxceed
one year, designate one or more of their number, whose duty
it shall be to hear at such places and times as he or they may
set apart for such purposes, all eases coming under this act,
and in case of the absence, sickness or other disabilitj'- of such
judge, he shall designate a judge of any court of record whose
duty it shall be to act temporarily in his place.''

The language here used has a mandatory significance, and
the circuit court judge and the judges of the other courts of
record of your county should immediately proceed to designate
a juvenile judge in your county. If the age of these minors is
such that they come within the jurisdiction of the juvenile court,
they should not be brought before any court and tried, for the
reason that there is no juvenile court. It will not take long for
the judges to come to a conclusion in this matter, and I would
therefore recommend to you that you call the circuit judge's at
tention to the fact that no juvenile judge has been designated
and request him to take the initial steps to designate, in cooper
ation with the judges of the other courts of record, a juvenile
judge in your county.
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Criminal Laiv—Emhezzlement—Facts stated do not consti

tute embezzlement. " - "

December 21, 1918.

Henry W. Rudow, -

District Attorney,

Menomonie, Wisconsin.

In jmur letter of December 19 you inquire as to whether
the following facts constitute embezzlement:

''A rents his farm to B on shares; A to have %, B
during the year B pays out considerable money for repairs, oil,
veterinary, etc., understanding that A was to pay % of the
expense; A refuses to repay B, claiming that B was to pay all
expen.ses.

"At the end of the year B sells stock off the place, and as
A's % interest is not as much as he claims A owes him for
expenses, refuses to pay A the % of said sale.
"Their contract provides 'The checks and cash received from

t.h*e sale of milk, stock or grain, to be left and divided at the X
Bank.'

"There is no question of B's good faith in the matter of the
claim against A/'

In sec. 4418, which is the statute defining embezzlement, we
find inter alia the following:

o  « person who is a member of any copartner

ship or one of two or more beneficial owners of any property
specified in this section or of any property or thing which is
the subject of larceny, who shall embezzle or fraudulently con
vert to his own use or to the use of any other person, except
the other members of such copartnership or the other" benefi
cial owners of such property or thing, or who shall take, carry
away or secrete with intent to convert to 'his own use or to the
use of any other person except as aforesaid, any such prop
erty or thing shall be punished as provided in this section the
same as if he had not been or was not a member of such
copartnership or one of such beneficial owners," etc.

Under the above statement of facts, it would appear that A
and B are the beneficial owners of the money in question, and
this provision of the statute is applicable, provided it can be
said that B embezzled or fraudulently converted to his own use
the money belonging to A.
To constitute embezzlement, it is necessary that there should

be a criminal intent. 15 Cyc. 491; 10 Am. & Eng. Ency. of
Law (2d ed.) 996.
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In note 2 on said page 996 of the Encyclopaedia of Law, we
find the following:

"One is^liable in a civil action for the conversion of another's
property without regard to his intent, but it is different in
a criminal prosecution. The statutes sometimes Expressly re
quire that the conversion shall have been with 'felonious' in
tent. Oftener they use the term 'fraudulently' and the term
'embezzle.' They are to be construed, not only in accordance
with the the common-law principle requiring a criminal in
tent, but also in the light of their purpose—to supplement the
common law of larceny. Therefore, unless such a construc
tion is clearly excluded, thej'' are to be considered as requir
ing the same intent as is necessary to constitute larceny—a
fraudulent intent to deprive the owner of his property."

Under your statement of facts, it seems there i^ an honest
dispute between A and B as to the liability for certain items of
expense. B is withholding the money from A for the purpose
of reimbursing himself for money that he claims is due from A.
He is doing this not for the purpose of depriving A of any
money that is due him.

I am constrained to come to the conclusion that there is no
fraudulent intent so as to constitute the crime of embezzle
ment. The dispute between A and B should be settled by civil
action, and not by a criminal prosecution. If it were held
that the facts stated are suflftcient to constitute embezzlement,
and in a civil suit it should subsequently be decided that A is
liable for the expense and that he cannot therefore recover from
B, we would have the anomalous condition of having found B
guilty of embezzlement for retaining his own money.

It is our advice that no criminal prosecution should be in
stituted against B. You are advised that under the facts stated
B is not guilty of embezzlement.
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Constituiional Law—Amendments to Constitution—When a

constitutional amendment is proposed by one legislature and by
it referred to the next succeeding legislature, the secretary of
state should bring it to the attention of such succeeding legis
lature.

It is proper to do this by submitting a duly certified copy
of thn proposed amendment to each house of such succeeding

legislature.

Proposed amendments to the constitution of the TJ. S. should
be brought to the attention of the legislature in the same man

ner.

December 23, 1918.

Honorable Merlin Hull,
Secretary of State.

In your letter of December 20 you state that two joint re
solutions proposing two amendments to the state constitution
were passed at the last session of the legislature; that these have

been duly published as required by sec. 1, art. XII, state con
stitution, and that now, under this same section, they must

be referred to the coming session of the legislature. ̂  You ask
if, in my judgment, you should wait until the legi.slature calls
for these matters, or if you should certify them to the legisla

ture in advance of any call.

Sec. 1, art. XII, Const., provides in part:

"Any amendment, or amendments to this constitution maj'
be proposed in either hou.se of the legislature, and if the same
shall be agreed to by a majority of the members elected to
each of the two houses, such proposed amendment or amend
ments shall be entered on their journals, with the yeas and
nays taken thereon, and referred to the legislature to be chosen
at the next general election;

Sec. 2, art. VI, Const., provides among other things that the
secretary of state shall perform such duties as shall be as
signed him by law.

Subd. (5), sec. 14.29, Stats., provides that the secretary of
state shall:

'' Safely keep all enrolled laws and resolutions and not permit
any of them to be taken out of his office or inspected except
in his presence, unless by order of the governor or by resolu
tion of one or both houses of tlie legislature, For any violation
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of this subsection he shall forfeit the ̂ iiin of one hundred dol
lars."

The seeretarj' of state is the custodian of these resolutions
passed by the legislature. The legislature that originally passed
the two resolutions referred to will cease to exist when the new

legislature, begins its existence on the second Wednesday of
Januaiy. As to all unfinished business the secretary of state is
the coiiduit through which passes sueh business from one legis
lature to the other. He is the connecting link between the
two. It might Well happen as to some business of that sort, or
as to some joint resolutions, that the second legislature would
entirely overlook them if they were not called to its attention by
the secretary of state. These resolutions proposing amendments
are referred, by the legislature which originally passes them, to
the succeeding legislature, and that contemplates that they shall
be brought to the attention of such succeeding legislature in
some manner. No specific method is provided by law, but it
seems very clear to me that it is the duty of the secretary of
state to lay these matters before such succeeding legislature
without awaiting anj' action on their part, and I understand
that that has been the custom in the past. Such practical con
struction by the officer charged with the administration of the
law is entitled to great weight, and you are advised that the
proper method is as I have indicated herein.
You also state that in order to make sure that the original,

with the original proof of publication, is not- lost, it is your
present intention, if it meets with my approval, to make a cer
tified copy of the joint resolution and of the proof of publica
tion, and to submit these to the legislature rather than the
original papers. You ask for my advice upon this.
Under the provisions of subd. (5), sec. 14.29, Stats., quoted

above, yon are to safely keep these resolutions and not permit
them to be taken out of your office except by order of the gov
ernor or by resolution of one or both houses of the legislature,
under penalty of the forfeiture of one hundred dollars. I un
derstand the custom in the past has been to submit certified

copies instead of the original, and in my. opinion that is the
eour.se to pursue.

You further state that you have also received the proposed
-amendment to the federal constitution concerning prohibition;
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that you have been unable to find any constitutional or statu
tory direction as to just how this matter should be brought be
fore the coming legislature; that you are assuming that a
similar certified copy should be presented to each house by
your department, and that that will end your duty in the
premises. You ask for my advice as to this.

Art. V; U. S. Const., provides in part:

"The Cdngre.ss, whenever two-thirds of both Houses shall
deem it necessary, shall propose amendments to this Constitu
tion, « « ® which ® ^ shall be valid to all Intents
and Purposes, as part of this Constitution, when ratified by the
Legislatures of three-fourths of the several states, * *

This virtually provides for a reference to the several state
legislatures by congress and such proposed amendments in
very much the same way as, under our state constitution, one
legislature refers proposed amendments to the succeeding legis
lature. As in the latter case the secretary of state is the proper
conduit or connecting link by means of which the proposed
amendments are passeji to the legislature, so in my opinion, this
proposed amendment to the federal constitution should be
brought to the attention 'of the legislature in precisely the
same manner as are the proposed amendments to our state con
stitution, that is, by the same method that you propose in
your letter, and I understand that this is in accord with the
custom that has been followed by your predecessors in office.

Tuberculosis Satiatoriuvis—In sees. 1421—12 and 1421 13
the word "residence," whenever used, should be construed
"settlement."

The words in sec. 1421—14, subsec. 4, "who are nonresidents
of the county," should be read as "who have no legal settle
ment in the county."

December 26, 1918.

Honorable M. J. Tappins, Secretary,
State Board of Control.

I have your communication of December 9, together with a
letter from the register in probate of Rock-county addressed to
you. It appears that one L. L. Hilton has made application to
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the county court of Milwaukee county for" admission to Muir-

dale sanatorium as a county charge; that he was told that he:
is a resident of Rock county, and that he then made applica

tion to Judge Pifield, of Rock county, for permission to go to
the Muirdale sanatorium as a county charge, and Judge Pifield
decided that he was a legal resident of Milwaukee county. The
facts testified to before Judge Pifield are contained in Mr. Nel

son's letter to you, in which he has submitted to you the question
as to the legal residence of this man. You submit his question to
this department and also the question as to whether Mr. Hil
ton should be charged to Milwaukee county or to Rock county.
Mr. Hilton stated in his testimony:

"That he lived in Janesville 17 years, is married and has
a wife and one child, a daughter, eight j-^ears of age;
"That on June 16th, 1918 he accepted a position in Milwau

kee with Pederal Rubber Company at Cudahy; that on August
5th he returned to Janesville and moved his family to Milwau
kee with the intention of making that city his future and per
manent home;
"That he registered and voted at both the primary and

general election at Milwaukee, Pirgt Ward; Seventh precinct;
"That he was examined on September 5th and went to

Muirdale on September 11th, and has been there ever since
at a charge of $10 per week, which is not paid;
"That he has never applied for charity or assistance in Mil

waukee ;
"That he has no real estate, no bonds, mortgages or cash or

other property in any amount; that he has always been able
to earn living and support his fiamily up to present time; that
he is not able to pay $10 per week and none of his family are
able to pay it;
"That he was told that he had not been a resident of Mil

waukee County for one year so must go back to Rock County
for aid in getting into a sanatorium as a county charge."

Judge Pifield of Rock county came to the conclusion that
Mr. Hilton is a legal resident of Milwaukee county, and the
facts testified to before him, as aboVe quoted, leave no doubt
in my mind that such is the case. Mr. Hilton went to Milwau

kee with the intention of making it his permanent home. He
secured a position in that city and moved his family there. He
has voted there, and considers that his residence. But does the
question as to whether Rock county or Milwaukee county is
liable for his maintenance at the sanatorium depend upon his
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legal residence, or is the county liable in which he has a legal
settlement, and should the proceedings be brought before the
county judge in the county in which he has a legal residence
or a legal settlement?

AVhile the above testimony proves that Mr. Hilton is a resi
dent of Milwaukee county, it also proves that he has a legal
settlement in Rock county. Under sec. 1500, subd. (4), it is
provided that, in order to acquire a legal settlcmerft, it is nec
essary for a person to be a legal resident in a place for one
whole year, and in subd. (7) of the same section, we read:

"Every settlement when once legally acquired shall con
tinue until it be lost or defeated by acquiring a new one in
this state or by voluntary and uninterrupted absence from the
town in which such legal settlement shall have been gained for
one whole year or upward; and upon acquiring a new settle
ment or upon the happening of such voluntary and uninter
rupted absence all former settlements shall be defeated and
lost."

Mr. Hilton had acquired a legal settlement in Rock county
when he moved to Milwaukee. He has not resided in Milwaukee

county one year. It follows that he has not acquired a legal

settlement anywhere else, and therefore retains it in Rock

county under these statutes. Muirdale sanatorium is a county

institution, established under the provisions of sees. 1421—9 to
1421—16, Stats. We must, therefore look to the provisions
of these statutes for an answer to the question as to whether

liability of the county depends upon a legal residence or upon
a legal settlement of the inmate of the sanatorium. Tlie pro
visions of the statutes here relevant are contained in the fol

lowing sections:

"Section 1421—12. Any person suffering from tubercu
losis, who shall have been a resident of the state for at least
one year, and who is unable to pay for his or her maintenance,
shall be received into the institution, within the limits of its
capacity, as determined by the state board of control. Before
such person shall be admitted he shall file a statement with, the
county judge of the county in which he has a legal residence
setting forth the fact that he is unable to i)ay for his care and
treatment. The county judge of the county in which such per
son has a legal residence shall make a thorough investigation
of the case, and if in his judgment the applicant, or his legal
representatives, are unable to pay for his care, he shall approve
in writing the application of such person. The judge shall im-
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mediatel}' forward to the superintendent of the institution a
statement in writing that such person is unable to pay for his
or her maintenance and is suffering from tuberculosis. Upon
receipt of such certificate it shall be the duty of the superin
tendent of the institution to receive and care for such person
until the superintendent shall recommend his discharge or re
moval." '

"Section 1421—13. In all cases where persons desire to be
admitted into the institution, at public expense, the county
judge of the county in which such p.erson has a legal residence
shall, before issuing an order for his admission, cause such per
son to be examined by a regularly licensed physician who shall
file a report with such judge, and if it is found by such judge
from the report of such physician that such person is suffering
from tuberculosis the order for the admission of such person
shall be issued."

"Section 1421—14. » «
«! *

"4. On the first day of July the trustees of any county
operating such an institution shall also Certify to the secretary
of state the names of all persons who are nonresidents of the
cou7ity operating such institution and who have been cared for
at public expense in such institution, and said secretary of
state shall further credit the county in whose sanatorium said
nonresident patients are cared for, to the amount of the dif
ference between the regular weekly charge at said sanatorium
as determined by the board of trustees and the amount credited
by the state under subsection (8) of section 20.17 for the care
of such persons. The amount of the difference so credited
shall be charged by the secretary of state to the county in which
such tuhercular patients have a legal settlement and charged
thereto in the next tax levy after such certificate is received
and approved by the state board of control of Wisconsin."

If the language used in the above statutes is to be given
its ordinary meaning, then the application for admission to a
county sanatorium must be made to the county judge- of the
county in which such person has a legal residence,' and the
order for admission must be made by the county judge of the
same county. In said subsec. 4, sec. 1421—14 we, however,
find that the trustees of aui'- county operating a county sana
torium are required to certify to the secretary of state the
names of all persons who are nonresidents of the county operat
ing such institution, and who have been cared for at public
expense in such institution, and in the latter part of said sub
section it appears that the secretary of state is then required'
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to make the statutory charge for such maintenance to the county
in which such tubercular patient has a legal settlement.
Under a literal interpretation of the language used, Milwau

kee county could only receive credit for patients maintained in

Muirdale sanatorium that have been committed thereto by a

judge other than a judge of Milwaukee county, for only in
such case will the patient be a nonresident of Milwaukee county;
and the expense of maintenance^ can only then be charged to

the county in which he has a legal settlement. In other

words, the literal language leads to the absurd result that each

county which maintains and supports a county institution is

penalized to the extent that all patients committed to such in
stitution by its county judge must be supported at the county's
expense, while those counties which do not erect and maintain

a county sanatorium may have their patients committed by their
county judge to a sanatorium in another county and receive

the statutory credit for such maintenance by the secretary of
state; and the charge for the expense of such inmate is then

borne by the county where the inmate has a legal settlement.
Inasmuch as Mr. Hilton is a resident of Milwaukee county,

his application for admission to Muirdale sanatorium would
have to be made in the county court of Milwaukee county, and
as the statutory charge to the county in which he has a legal

settlement can'only be made for nonresidents, the expense for
his maintenance would have to be borne by Milwaukee county,

while every patient who has a residence in another county may

be committed by the county judge of such county to said sana
torium, and then the proper charge can be made to the county
in which the patient has a legal settlement. This is certainly
an anomalous situation'.

After a careful consideration of these provisions of the stat

utes and the history of these sections, I have come to the con
clusion that, giving' the words their literal meaning in the

practical application of their provisions, they lead to such un
reasonable and absurd results as to ''involve the legislative
purpose in obscurity," and we may therefore resort to-con
struction so as to ascertain the legislative intent. Every rule

that may throw light upon the purpose of the legislature may
be considered. " In Pfingstcn v. Pfingsten, 164 Wis. 308, 313,
our court used the following significant language, which is
here apropos:

is—A. G.
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«  e jjj gygjj ease, or when obscurity otherwise ex

ists, the court may look to the history of the statute, to all the
circumstances intended to be dealt with, to the evils to be
remedied, to its reason and spirit, to every part of the enact
ment, and may reject words, or read words in place which seem
to be there by necessary or reasonable inference, and substitute
the Tight word for one clearly wrong, and so find the real legis
lative intent, though it be out of harmony with, or even con
tradict, the letter of the enactment."

An examination of the history of the provisions of these sec
tions here involved clearly shows that where the words, "a
legal residence'' are used the legislature intended to oise the
words, "a legal settlement," and that the error was inadvert

ently made, and that we are justified in substituting the word
"settlement" in every case where the word "residence" is used.

Let us now examine the history of these sections.
In ch. 429, laws of 1915, sees. 1421—12 and 1421—13 were

amended by substituting the words, "has a legal settlement"
for the word "resides" in all cases whera the word "resides"

was used. Said ch. 429 was approved . July 20, 1915. Later
in the same session of the legislature, ch. 544 was enacted,

which was approved August 16, 1915. In said ch, 544, sees.
1421—12, 1421—13, and 1421—14, subsec. 1, were amended,
manifestly for the purpose of eliminating the words, "in the
secondary and advanced stages," where those words follow the

word "tuberculosis," wherever used in said sections. This is
clearly indicated by the stars showing the omission of words,

contained in said ch. 544 as printed in the laws of 1915. It will

be noted, however, that otherwise" the said sections were reen-
acted in exactly the same words as they were prior to the

amendment made in ch. 429. In other words, where ch. 429
substituted the words, "has a legal settlement" for the word
"resides," ch. 544 reenacted the said sections with the word

"resides" in all places where the words "has a legal settle

ment" had been substituted. Evidently the person who draft
ed the bill. No. 263, S., which was finally enacted as ch. 544,
laws of 1915, as they were worded prior to the amendment made

in said ch. 429, overlooking the fact that the legislature had.
already amended said sections, substituted the words, "has a
legal settlement," for the word "resides" in all cases where
the word "resides" had been used.

An examination of the records in the office of the secretary
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of state shows that bill No. 263,- S., as introduced, did not
comply as to form with joint rule No. 7, par. 8, as printed in

the Senate Manual for 1917, nor with sec. 20.08, Stats. 1915.
Said joint rule No. 7, par. 8, provided:

"All bills propo.sing amendments shall indicate the change
desired by showing the matter to be stricken out with a line
through the words or part to be omitted, and all new matter
with underscoring or italicizing of the part inserted. The por
tions to be left unchanged shall be presented in ordinary type
writing or by Eoman type, as required by section 20.08 of the
statutes."-

Said sec. 20.08 provided:
< <«. $ iif resolution proposing an amendment to

any existing statute or to the constitution shall have matter
to be stricken out printed with a line dra^n through the same
and new.matter printed in italics; provided, that either house
may except from this provision revision bills proposed by the
revisor. The provisions of this section shall govern the print-,
ing of amendments to bills, resolutions, joint resolutions arid
memorials, so far as applicable."

Sec. 35.08, Stats. 1917, now contains substantially the above
provisions of sec. 20.08, Stats. 1915. This rule of the legislature
and the provisions of the above quoted statute are manifestly
for the purpose of apprising the individual legislator, by a
cursorj-- examination of the bills, of the exact amendments or

changes to be made. The law makers will not have the time to

make careful comparisons of the bill as introduced with the
original statute which it is sought to amend. They mil rely
upon the changes indicated by a compliance with this statutory
provision and said joint rule No. 7. The members of the legis

lature who voted for the an^endments in ch. 544, laws of 1915,
to said sees. 1421—^12, 1421—13 and 1421—14, subsec. 1, ap
parently intended to eliminate the words, "in the secondary
and advanced stages" following the word "tuberculosis"

wherever the same appears in said sections, and did not intend
to change or amend said sections in any other way. We are
strengthened in this conclusion by the fact that these changes
were made in the closing session of the legislature, when biUs
were rushed through and very little time given to making
careful comparisons and examinations of the details of all the

bills passed.
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The reviser of the statutes has caused a number of bills to be
introduced into the legislature and enacted into law for the-
purpose of correcting typographical and clerical errors, mis
prints, mistaken reference and other errors. The reviser ev
idently noticed the error which we have pointed out and in
his bill No. 691, S., as enacted in ch. 635, laws of 1915, he made
an attempt to correct said error. Sec. 2 of said bill and of said
ch. 635 provides as follows:

"Sections 1421—12 and 1421—13 of the statutes, as amended
by chapter 544 of the laws of 1915, are amended b}"^ striking
therefrom the word 'resides,' wherever it appears, and by in
serting in each place thereof the, words ' has a legal residence.' ''

This amendment, however, does not remove the difficulty, as
the words, "has'a legal residence," have the same legal import
as the word '' resides,'' and we would be at a loss to know why
the reviser should change the wording, if his purpose was to
correct an error, but fortunately we have the reviser's note
as to the purpose he had in view in making the change. In
his explanatory note immediately following sec. 2 of said bill,
he states:

'' Restores .the amendments of tliese sections made by chapter
429 of the laws of 1915, there being no apparent intent to
undo what had been done by the earlier chapter."

This note makes it clear that the reviser, in his attempt to
correct the error of the legislature, inadvertently used the word
"residenee" when he intended to use the word "settlement,"
for he clearly states that his purpose was to restore the amend
ments of these sections which were made by said ch. 429, and
there the word "settlement" was used. We therefore are
forced to the conclusion that it was the intent of the legisla

ture, by enacting sec. 2, ch. 635, laws of 1915, to amend sees.
1421—12 and 1421—^^13 of the statutes, as amended by ch. 544,'
laws of 1915, by striking therefrom the word "resides,"
wherever it appeared, and by inserting in such place the words,
"has a legal settlement." We therefore contend that in order
to carry out the intent of the legislature as it clearly appears
from the history of these seetions, the word "residence" in said
sections is used as sj-nonymous with "settlement," and that
the word "settlement" should be substituted for the word

"residence" in the interpretation placed upon these provisions.
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The latent ambiguity whicli appears in these sections is thus
made clear by resorting to construction so as to give effect to
the manifest legislative intent.
In the case of Pfnujstcn v. Pfingsten, supra, 321—322, it is

said:

YfQ. have heretofore said, whatever is within
the intent of the lawmakers and can, by rules for construction,
be read out of the legislative language, is as much within the
words of the law as if literally there expressed.''

As an illustration of the foregoing rule the case of Neacy v.
Milwaukee Co., 144 Wis. 210, was referred to, and the following
quotation Avas made from the opinion in said case:

#  'Words necessary to be supplied should be

deemed to be in place by necessary or reasonable implication,
and words necessary to be displaced, so far as evidently inad
vertently used, to bring out the sense manifestly intended
shoidd be regarded as surplusage, and words nece.ssary to be
transposed to that end should be given their proper place, all
by familiar rules for judicial construction.' "

Arid the court also referred to the following quotation, which
was approvingly made from a standard text-writer, in the case
of Neacy v. Milwaukee Co., supra:

*  * 'The judicial interpreter may deal with careless
and inaccurate Avor.ds and phrases in the same spirit as a critic
deals Avith an obscure or corrupt text, when satisfied, on solid
ground.s, from the context or history of the enactment, or from
the injustice, inconvenience, or absurdity of the consequences
to Avliich it Avould lead, that the language thus treated does not
reallv express the intention, and that his amendment probably
does."^' " (P. 322.)

In vieAv of the foregoing, I have come to the conclusion that,
the Avords, "has a legal residence," wherever they occur in
sees. 1421—12 and 1421—13, must in each case be read as "has
a legal settlement." In other words, the word "settlement"
should be substituted for "residence."

There would be no doubt in my mind of the correct con
struction of the foregoing, if it Avere not for the fact that sees.
1421—12 and 1421—13 Avere reenacted Avith slight amendments
by ch. 568, laAvs of 1917, and that subsec. 4 of said sec. 1421—14
AA^as created at the same time by said ch. 568. But after careful
consideration, I believe.that the legislature used the word "resj-
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dence" in said sections in the same sense in which the word

was used in the statute, as enacted in the legislature of 1915,
and that the words in said subsec. 4, sec. 1421—14, at the end
of the second and the beginning of the third lines, reading
"who are nonresidents of the county," should read, "who have
no legal settlement in the county." By substituting these
words, the obscurity is clarified, and the resultant meaning is
such that the statute may be practically applied.
I believe it is absolutely necessary to make the substitution

of these words in order to arrive at a reasonable construction of

these statutes. Of course, there will be some doubt as to
whether the court will come to the same conclusion, but I be
lieve, until the court has passed upon the question, the fore
going is the construction that should be placed upon this
statute by the administrative officers. I am informed that the

reviser will recommend to the legislature amendments to these
statutes, so that the language may express the result here

arrived at by construction.
It follows that Mr. Hilton should make his application to

the county court of Rock county, in which he has a legal settle
ment ; • that the order for admission should be made by said
county court, and that under subsec. 4, sec. 1421—14, the
trustees of the Muirdale sanatorium may certify to the sec
retary of state the name of Mr. Hilton, and tKat the charges
in excess of the credit given to the county by the state for the
maintenance of Mr.- Hilton may be charged to Rock county,
where Mr. Hilton has a legal settlement.

Charitable and' Penal Institutions—Prisons—^Religious serv
ices and religious instruction in state and county charitable,
reformatory and penal institutions and .state prison considered.
Statutes mandatory.

December 26, 1918.
Honorable M. J. Tappins, Secretary,

State Board of Control.
I quote the following from your letter of December 20:

'' The question has been raised as to what religious services
are provided bj'' statute for state or county institutions, that
is, for institutions to which persons are committed, and whether
the statutes are mandatory upon the subject,"
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You request an opinion in this matter.
Sec. 4886 reads as follows:

"The officers of the prison shall consist of one warden, one
deputy warden, one clerk, one chaplain, one gatekeeper, one
turnkey, one matron for the female prison department, and
such guards, overseers and laborers as may be necessary."

Sec. 4905 reads as follows:

"The chaplain shall hold divine service in the chapel once
on each Sunday, instruct the prisoners in their moral and re
ligious duties and visit the sick on suitable occasions. He shall
also act as librarian and prepare and keep a list of the number
and titles of the books in the library. He shall be in at
tendance at the prison daily during usual business hours,
unless excused by the warden. He shall devote not. less
than three hours per day, once in each week, and oftener if
the board of control shall consider it necessary, to instructing
those prisoners who need such instruction in the common
branches of English education; and with the consent of the
warden may call to liis assistance in such educational labors
such persons as he maj-^ deem qualified from among the con
victs of the prison. The chaplain shall make full report to the
warden on the thirtieth day of September in each even-num
bered year of all matters connected with his labors during the
preceding term; the substance of which report shall be em
bodied in the report of the warden to the board, required by
this chapter."

See. 4906 reads as follows:

"A Catholic clergyman may also be engaged by the warden
to hold services once each month for the benefit of prisoners of
that faith, at an expense not to exceed two hundred dollars per
annum."

Sec. 4951 reads as follows:

i i miThe keeper of each prison shall provide, at the expense of
the county, for each prisoner under his charge, who may be
able and desirous to read, a copy of the Bible or New Testa
ment, to be used by such prisoner at proper seasons during his
confinement; and any minister of the .gospel or person duly
delegated by any regularly organized Young Men's Christian
Apociation or any other religious association or corporation
within the county, disposed to aid in reforming the prisoners
and instructing them in their moral and religious duties, shall
have acce.ss to them at reasonable and proper times. All per
sons committed to any reform school, prison, parental school,
industrial school, home for dependent children or other place
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of confinement or commitment, shall be allowed spiritual advice
and ministration from any recognized clergyman of the denom
ination or church to which they may respectively belong or did
belong prior to their commitment or confinement, which advice
and ministration shall be given within the place of confinement
in such manner as will secure to such persons the free exercise
of their religious belief and under such reasonable rules and
regulations as the officers in charge of such place shall pre
scribe. ''

Sees. 4886, 4905 and 4906 apply specifically to the state
prison at "Waupun. These sections are mandatory in their
terms.

The first .sentence of sec. 4951 applies generally to county pri
sons, and, in my opinion, such prisons inelude county jails,
workhouses and the house of correction of Milwaukee county.

The second sentence of sec. 4951 relates to persons

"committed to any reform school, prison, parental school, in
dustrial school, home for dependent children or other place
of confinement or commitment."

This language is broad enough to include all state and county
institutions of a penal, charitable, reformatory, industrial or
educational character in which persons are confined or to which
they are committed. ^
The provi.sions of said sec. 4951 are in terms mandatory.
I am unable to find any other statutory provisions upon the

subject referred to in your letter.

Taxation—Railroads—Agriculture—Noxious W eeds—Certi
fied copy of claim of.town weed commissioner for destroying
weeds on railroad property held to be in due form.

It is the duty of the state treasurer to collect same against
the company as other taxes are collected, one-half in May and
one-half in November.

December 28, 1918.

Honorable Henry Johnson,

State. Treasurer.

With your letter of December 26 you have submitted to me
a certified copy of the claim of the commissioner of noxious
>veeds to the board of supervisors of the town of Oak Creek,
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in Milwaukee county, for work done in cutting noxious weeds
from August 9 to 15, 1918, amounting to $15, with the request
that you add the amount to the sum due for taxes from the
Chicago & North Western Ry. Co., and you request my opinion
as to whether said, statement is in legal form and complies with
the statutes relating to such matters, and if so, whether you
are authorized to add the said sum of $15 to the taxes of said
railroad companj'- and collect the same on or before May Ij
1919, or only one-half of said $15 at that time and the balance
on or before November 1, 1919.
I have examined the statutes relating to noxious weeds, being

sees. 1480 to 1481, both inclusive. A claim of this nature ap
pears to be authorized by the provisions of sec. 1480& and
1480#—12. It is my opinion that the statement as prepared by
the town board of Oak Creek is in due form and complies with
the sections referred to.

Ch. 51, Stats., governs the proceedings for the taxation of
railroad property in this state. Under said chapter it is the
duty of the tax commission to annually assess the property
of all railroad companies and compute and levy a tax on the
property of each company. The tax roll, when completed, must
be delivered to the state treasurer, whose dutj'- it is to collect
the taxes so extended upon the tax rolls. Of the taxes so levied
and extended upon the tax rolls, railroad companies are re
quired to pay one-half of the amount of such tax on or before
the first day of May and one-half on or before the first day of
November of the same year. See sec. 51.15.
Sec. 1480l!> above referred to provides, among other things:

certified copy thereof [of the account of the
weed commissioner] to be transmitted to the state treasurer,
who shall add the amount designated therein to the sum due
from the railroad company owning, occupying or controlling
the land specified as the license fee thereof and he shall collect
the same therefrom as prescribed in sections 1212 and 1213
and return the amount collected to the town, city or village
from which such certificate was received, "_etc.

You will note that sees. 1212 and 1213, Stats. 1911, are
now obsolete but that while thej- were in force they prescribed
the manner in which railroad license fees were paid under
the. license system of taxation. Under said sections license

fees were payable on the tenth of February and the tenth of
August in each year.
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Notwithstanding the fact that sec. 1480& has not been made
to harmonize with present statutes relating to the collection of
railroad taxes, it is my opinion that such taxes are collectible,
and, according to the terms of sec, 51.15, are payable, one-half
on or before the first day of May and one-half on or before the
first day of November of the same year. If, however, it is more
practical or convenient for all concerned, I see no harm in in
cluding the said special weed tax in and collecting the same
with the taxes of said railroad company due on May first, next.
I suggest that the attention of the next legislature be called

to this peculiar situation in order that legislation may be en
acted to harmonize said sec. 14806 with the present statutes, or

to prescribe a more satisfactory method of collecting taxes for
the destruction of weeds.

Where the noxious weeds consist of Canada thistles, de

stroyed on railroad lands, it is provided by sec.. 1480^—12 that
the amount chargeable therefor shall be filed with the state
treasurer,'who shall add the amount designated to the sum due

for taxes from the railroad company,

"and he .shall collect the same therefrom as provided by law."

This section harmonizes with the present statutes but it may

not be the most practical way of collecting such a tax.

Public Officers—Deputy Bank^ Commissioner—Appropria
tions and Expenditures—deputy bank commissioner who is
also a bank examiner and who resides at Black River Palls is

not entitled to his expenses at Madison while attending to his
duties.

January 3, 1919.
Honorable Marshall Cousins,

Commissioner of Banking.

I have yours of December 30, in which you state that Mr.
Richards, the deputy commissioner of banking, also acts as an
examiner of banks; that nearly all his time is spent in ex
amining banks and that only occasionally is he required to be
in Madison; that his home is Black River Falls; that the law
allows his expenses when out examining banks or performing
any other official duty; that he makes no claim for expenses
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wlieii he is at Black Eriver Falls or at Madison; that the state
is divided into five examining districts and that two examiners
are assigned to each district; that to save time and railroad
fare they reside in or near the district to which they are as
signed, and that examiners are allowed their expenses when
away from the town where they reside.
Upon this statement of facts you request a ruling from me

upon the question whether Mr. Richards should be allowed his

expenses when business calls him to Madison.

This department, it seems, has rendered an adverse opinion
upon a statement of facts substantially like the above, sub
mitted by your predecessor. See Vol. I, Op. Atty. Gen., p. 440.
Here the question is very thoroughly discussed. However, I
have gone over the facts and the law very carefully, but I am
unable to find any legislative action or court decision which
modifies in any way said opinion. It is true that there are
some equitable considerations in the case of your deputy but
the law seems to make no exceptions. The general rule as laid
doAvn in that opinion has been followed, as far as I can dis
cover, all these years, and is firmly fixed. Nothing but legis
lative action can change it. As the opinion above referred to
is accessible to you and to your deputy, I have not attempted
to quote any portion of the same herein.

Civil Service—Benefits of the law.

January 4, 1918.
Wisconsin Civil Service Commission.

Your esteemed favor of January 3,' asking me as attorney
general of the state of Wisconsin to give you a statement of the
operation of our civil service law in connection with this depart
ment, is at hand.

In reply thereto I would say one of the greatest benefits
derived by this department through the civil service law is the
selection of employes for the department because of merit only.
It has uniformly furnished employes of ability and experience,
capable of efficiently performing the services demanded of them.

Another benefit is that it retains in the service of the depart
ment those employes who have become familiar with the work
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and more or less specialized in the line of work demanded of
them, so that in time the corps of employes in the department
is much better fitted to conduct the work of the department
than .would be any corps of assistants that probably could be
gathered together by an incumbent of this office in the time he
would have to select the same.

On the whole, I am satisfied that in this department the civU
service law of the state of Wisconsin has proved very beneficial.

Mothers' Pensions—^Where deceased husband left $700 to
$1,000 in life insurance to widow or children as beneficiaries,
aid may be granted in discretion of county judge.

January 4, 1919.

E. S. Jedney,

District Attorney,

Black River. Palls, Wisconsin.

In your letter of December 18 you submit the following: -

"In a case where the husband dies and leaves a widow and
several children under fourteen years of age, and where the
husband leaves about $700 to $1,000 in insurance money be
longing to the estate and it is the desire and plan of the widow
to build a home for herself and the surviving children by using
such money, under such facts would the county judge be
abusing his discretion vested in him by the law in granting aid
for such children? _
"Also in case the widow should happen to be the benefieiary

named in such life insurance policy, would the county judge
be abusing his discretion in granting aid for the children, as
dependents ? "

A somewhat similar question was passed upon in an opinion
to James H. Hill, district attorney at Baraboo, August 2, 1916,
reported in Vol. V, Op. Atty. Gen., pp. 604-605. There were
two cases presented and covered in that opinion. The first
was where the children were all under fourteen years of age
and had about $300 apiece left in the hands of a guardian.
I quote from the opinion as follows:

"The small sums in their guardian's hand would supply
their needs for support and education only a short time, if
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sole reliance were placed thereon. For if the mother is to
devote herself to the care and education of the children, the
allowance from their little estate must be sufficient for her
support and theirs.
"This widowed mother is under legal obligation to support

her minor children. If she must earn the support for the
family, that will eertainly take all or most of her strength and
time and leave little, if any, of either for the nurture and
education of her children."

The scope, underlying theory, and general purpose of the
act in question is fully discussed in an opinion to Fred D.
Merrill, assistant district attorney of Brown county, given
November 30, 1915, and reported in Vol. IV, Op. Atty. Gen.,
p. 1039.

Quoting further from the opinion. Vol. V, 604, 605:

"It is my opinion that the juvenile court has power to grant
aid in a case like this. It seems to me that the question is not
one of law but a mixed question of law and fact, which must
rest in the discretion of the court. It is left for the good sense
of that court upon such investigation as he deems necessary, to
determine whether aid shall be expended; and if it is to be
expended, how much. * in most counties the judge
of the juvenile court and of the county court is one and the
same person. No one is so well situated to determine what is
for the best interests of the children as he. Whether aid should
be given under this law, to enable the little property of these
children to- be husbanded as a sort of insurance against disease
and injury, or whether this property in hand should .be first
entire^' consumed for the ordinary and current needs of the
children, is to be determined by the court. Of course, in
granting aid, the court would tahe into account the propertj^
in the hands of the guardian.'"

The second case covered in the same opinion was that of

a woman who had a house and $1,500 out at interest. She had

three or four children under the age of fourteen. By working
away from home, she could get along with very little, if any,
reduction of the $1,500 principal, which she was keeping for

the education of the children, and the question was whether
she was entitled to any benefit under this law. Quoting further
from the opinion, 605—606,

'•'The woman mentioned, 'by unremitting work away from
home,' is, as you say, rendered unable to personally give her
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children the care and attention needed for proper rearing of
children unless there is some one to take her place, which is
iinnsnal and difficult. Aid may be reasonably needed to save
the children from neglect: » «
"The law looks to the welfare of the children primarily; it

is anxious that they shall receive a suitable education, using
that term in its broadest sense. If the juvenile court is of
the opinion that this aid is essential to the education of these
particular children, it would be warranted in extending aid."

It was held that this was a proper case for aid to be granted,
if in the discretion of the court administering the aid it was just
and proper.
Upon the authority of the foregoing cited opinions I conclude

that the case jmu submit falls within the intent and meaning
of sec. 573/, Stats. The county court may, therefore, in the
case you present, grant or refuse the aid within his discretion.

PiCblic Officers—District Attorney—Elections—Special Elec
tions—No special election can be held to fill vacancy in office
of district attorney of Waukesha county, as same must be filled
by appointment by governor.

January 4, 1919.

Honorable L. C. "Whittet,

Secretary to the Governor,
Since receiving your letter of January 3, relative to the

appointment to fill the vacancy in the .office of district attorney
of Waukesha county, I will say that I have carefully considered
again my opinion to you of November 21, 1918,® and I have
come to the conclusion that said opinion should be modified,
to the extent that the vacancy in the county office should be
filled by appointment instead of by a special election.
I find that sec. 4, art. VI, Wis. Const., was amended in 1882,

by adding the following sentence to said section, which relates
to county officers:

#  s vacancies shall be filled by appointment and

the person appointed to fill the vacancy shall hold only for the
unexpired portion of the term to which he shall be appointed,
and until his .successor shall be elected and qualified."

* Page 621 of this volume.
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It seems to me that this language is clear and unambiguous,
and under its provisions, a vacancy in a county office can only
be filled by appointment. That there is a vacancy in the office
of- district attorney in contemplation of law is evident from the
provision of subd. (9), sec. 17.02, defining vacancy. Under,
sec. 17.07 the governor is authorized to fill the vacancy in the
office of district attorney. Any provision in the statute which
is in conflict with the above quoted provision of the constitution
is of no effect and cannot give any authority for a special
election.

You are therefore advised that it is my opinion that no
special election can be held to fill the vacancy in the office of
district attorney of Waukesha county and that the same must
be filled by appointment.

Bridges and Highways—Limitations—^Failure to give the
notice provided by sec, 1339 is a bar to an action,based on said
section.

The 6-year statifte of limitations applies to such action when
the notice has been given.

January 6, 1919.
E. S. Jedney,

District Attorney,
Black River Palls, Wisconsin.

It appears from your, letter of December 10, 1018, that a
freshet in the city of Black River Palls caused much damage
to private property and that the owners thereof are likely to
make claim against the county for such damages, basing the
same upon the contention that a sluiceway in the public high
way was insufficient to care for the great volume of water and
as a consequence thereof the injury resulted.
You further state that you believe the. owners are barred

from maintaining an action against the county under sec.
1339, Stats., because no notice was served as required by said
section. You ask my opinion of the effect of failure to give
such notice.

There is in your letter no sufficient statement of facts to
enable one to pass upon the question of liability of the county.
The statute under which the highway was constructed, the
nature of the waters—^whether surface waters, or otherwise—
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the character of the flood, as to being ordinary or extra
ordinary, are not stated and those facts would likely enter
into the question of the county's liabilit3^
The liability created by sec. 1339 is purely statutory. It

did not exist at common law. Morrison v. Eau Claire, 115
Wis. 438. To recover under said statute its terms must be

complied with and the giving of a notice of injury and of
defects in the highway is essential. Failure to give the notice
is a bar to a cause of action. See note to sec. 1339, Wisconsin
Annotations.

Perhaps I should state further that it is my opinion, based
upon the cases digested in said note and other authorities, that
the liability created by sec. 1339, Stats., is confined to injuries
resulting from defects in a highway as such and which relate
to its use for travel. The liability created does not relate to
abutting property or the owners thereof.
In performing the duty of building highways a county

merely exercises

"a governmental function performed on behalf of the state
at large, from which the municipality derives no pecuniary
benefit. Prom such omission, but for express statute, arises
no right of action in favor of one toward whom this mere gov
ernmental duty is owed, such as a traveler." Morrison v.
Eau Claire, 115 Wis. 538, 542.

This same rule is applied in cases of injuries resulting from
defects in the construction, maintenance or operation of
schools. Folk V, Milwaukee, 108 Wis. 359; Juul v. School
District of City of Manitowoc, 169 N. W. 309.
I believe the rule to be settled in Wisconsin that a muni

cipality is not liable for failure to make suitable or sufficient
provision for the passage of surface waters. Peck v. Barahoo,
141 Wis. 48; Harvie v. Caledonia, 161 Wis. 314 and the cases
cited therein.

You ask further what statute of limitation applies, assuming^
that a cause of action was-created by such damages. In my
opinion, the six-year statute is applicable. Subd. (5), sec.
4222 limits to six years

"an action to recover damages for an injury to property real
or personal, " etc.

I am not aware of any other limitation that would apply to
this situation.
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Appropriations and Expenditures—The industrial com
mission may jJay traveling and other expenses incurred by the
advisory wage board appointed by it.

January 6, 1919.
Honorable E. E. Witte, Secretary,

Industrial Commission.
Your letter of December 11, 1918, reads as follows:

'^Sections 1728s—1 to 1728s—12, inclusive, of the Statutes
of Wisconsin, charge the Industrial Commission with the ad
ministration of the Minimum Wage Law. Section 1729s 6
provides that this Commission shall appoint an Advisory Wa^e
Board to assist it in making a determination of the 'livine
wage.' ®
"A petition was filed with this Commission on May 21, 1918
g the Wisconsin Federation of Labor, The Farmers League of
Wisconsin, and the Central Council of Social Agencies, of
^Iwaukee, asking for a determination of the 'living wage'
in accordance with the provisions of the Minimum Wage Law.
On ̂ ptember 9, 1918, this Commission adopted a resolution to
the effect that there is reasonable cause to believe that the wages
paid to the majority of the females and minors whose names
were set forth in the petition of May 21, 1918, are not a 'living
^ge' within the meaning of this term as used in the Minimum
Wage Law.

Pursuant to Section 1729s—6, the Commission has therefore
now appointed an Advisory Wage Board, composed of represen-

employers, employes, and the general public.
The question has arisen whether this Commission can pay

^e traveling and other expenses incurred by members of the
Ad^sory Wage Board when attending meetings necessary to
discharge its duties on the Minimum Wage Law. We request
that you kindly give us an opinion upon this matter."

Sec. 17295—6 reads as follows:

"If, upon investigation, the commission finds that there is
reasonable cause to believe that the wages paid to any female
or minor employe are not a living-wage, it shall appoint an
advisory wage board, selected so as fairly to represent employ
ers, employes and the public, to assist in its investigations and
determinations. The living-wage so determined upon sTiall be
the living-wage for all female or minor employes, within the
same class as established by the classification of the commission.''

Sec. 20.73, subds., (1) and (2) read in part as follows:

"Except as expressly provided by law, the • • « industrial commission ^ ^ are each authorized to appoint,—
48—A. G.
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subject to the civil service law in cases where the provisions
thereof are intended to apply, and subject to the approval of
such other officer or body as prescribed by law,—^such deputies,
assistants, experts, clerks, stenographers, or other employes as
shall be necessary for the execution of their functions and to
designate the titles, prescribe the duties, and fix the compensa
tion of such subordinates.
''(2) The chief officers enumerated in subsection (1) and

their appointees and employes shall each be reimbursed for ac
tual and necessary traveling expenses incurred in the discharge
of their duties."

The sections quoted are, in my opinion, a sufficient answer to
your inquiry, I am satisfied that the industrial commission may
pay the traveling and other expenses incurred by members of
the advisory wage board when attending meetings.necessary to
discharge its duties under the Minimum Wage Law.
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County board commissioners. See Public Officers.
County board, member. See Public Officers.
County c'erk. See Public Officers.
County depositories. See Banks and Banking.
County highway commissioner. See Public Officers.
County judge. See Public Officers.
County officer. See Public Officers.
County state road and bridge committee. See Public Officers.
County superintendent.. See Public Officers.
County training school principal. See Public Officers—school

principal.

County training schools. See Counties.
County training schools. See Education.
County treasurer. See Public Officers.
Court commissioner. See Pubiic Officers.

COURTS

Evidence—sec. 4192 merely dispenses with proof of signa
ture of instrument and is a favor to the plaintiff 23

Pre'iminary hearing and trial of one charged with violating
statutes relating to attaching deer tags—power of cir
cuit court commissioner 44

Escheated personalty should be converted into cash in
court, then paid to state treasurer 448

County court has no authority to order superintendent of
hospital for insane to produce patient for retrial on
sanity issue 609

Expenses of retrial of insane patient to be borne by county 609
Juvenile court—^judge performing duties cannot receive ad-

ditionai compensation for such work 616
Juvenile court—appearance of district attorney considered 625
Juvenile court—county in which no juvenile court has been

designated should not proceed with criminal prosecu
tion of child triable in juvenile court; judge should des
ignate juvenile judge and trial should then be con
ducted in his court 647

CRIMINAL LAW

Abusive langruage—^person guilty of using, may be prose
cuted under sec. 4398 or city or village ordinance 89
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Page
U. S. flag—may not be printed as part of an advertisement

including advertisement of flag itself 91
Worthless check—under facts stated a prima facie case

for issuing, is made out under sec. 4438a 96
Bastardy—there can be no extradition for, but there

be for abandonment of wife or child 143
Information—admission of forgery before justice may be

introduced in evidence at trial, also admission of other
forgeries 145

Pines in criminal cases go to state but those collected upon
local ordinances belong to municipality 153

Offender may be prosecuted under both statute and ordi
nance 153

Sunday c osing—while restaurant may lawfully keep open
for purpose of serving meals on Sunday it is violation of
statute to sell cigars, candy or fruits on Sunday 155

Worthless check—statute making it unlawful to issue, ap
plies to person who issues such check for corporation.. 166

Bastardy—liability enforced is essentially civil.... 139
Bastardy—custody of defendant under arrest must yield to

mobilization order Ig9
Requisition for return, from another state, of husband who

has failed to pay alimony to former wife as required by
decree of divorce wi 1 not lie 198

Fraudulent advertising—not intent of sec. 1729p—1 to
reach advertising medium in which labor advertise
ment is published 204

Constable's fee—in criminal case where defendant is ac
quitted county not liable if defendant has not complied
with sees. 4060 and 40^2 249

Witness fee—in criminal case where defendant is acquitted
county not liable if defendant has not complied with
sees. 4060 and 4062 249

Sec. 4802, providing for settlement of criminal cases, appli
cable only to those invo.ving misdemeanors, not to
felonies 270

Fraudulent advertising—advertiser and publisher may both
be guilty under sec. 1747fc, the latter only if he has
knowledge of unlawful nature of advertisement 298

In city located in two counties having police justice no jus
tice of the peace can exercise jurisdiction in criminal
case arising in city 30g

In city located in two counties having police justice no
change of venue can be taken from police justice 306

Commitment—term of sentence to state prison begine at
time prisoner is de ivered at prison 321

Penalty for violation of quarantine order of live stock sani
tary board 352

Larcency—under facts stated crime of, larceny was coml
mitted 3,^2'

Military service—state courts have jurisdiction to try case
where offense was conimitted prior to time when party
entered army; trial should proceed irrespective of
call to military duty 455

Fine under sec. 1480 not a forfeiture; must be collected' in
criminal prosecution and paid into school fund 413

Confidence game—drifters who pretend to hire out in logl
ging camps and thereby get meals and lodging, depart
ing without performing any service, not liable under
sec. 44386; may be under sees, 4568w and 4568n ..... 429
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Sedition—facts submitted beld to warrant prosecution un
der ch. 13. L. 1918 430

Offenses against property—sec. 4441 discussed with refer
ence to removal of plants trailing on line fence 445

U. S. flag—^use of emblem as submitted on calendar consti
tutes violation of statute 472

Evidence—one i legally selling shares in voluntary trust
styling itself a company may be prosecuted criminally;
burden of proof is upon state ■ 496

Rape—man 38 years of age cannot be convicted under sec.
4382 for having carnal knowledge of female 17 years
old 521

Indian who has not received allotment under Dawes Act not
subject to criminal laws of state 523

Embezzlement—question when demand is necessary ... 526
Bastardy—drafted man with illegitimate child born since he

entered service cannot be tried for bastardy '.. 546
Requisition—drafted man with illegitimate child born since

he entered service cannot be brought back to this state
on requisition; matter should be taken up with military
authorities 546

New trial may not be ordered after one year after term at
which conviction occurred; thereafter relief can be
had only through-executive clemency 557

Requisition—^sec. 5278, U. S. R. S., does not require copy of
warrant for arrest of accused to accompany demand of
governor of demanding state 583

Requisition—mere clerical errors not going to substance of
charge of crime and which cannot mislead anyone
should be disregarded 583

Requisition and accompanying papers shbuld be liberally
construed ' 583

Requisition—where accused was in demanding state when
alleged offense is claimed to have been committed and
is later found in another state, even" though in mean
time and for several years he may have been openly
in demanding state, he is fugitive from justice 533

Assault—under information charging assau t not armed
with dangerous weapon with intent to murder, defend
ant may be convicted of assault with intent to do great
bodily harm or assault and battery or simple assault... 596

Father of illegitimate child is liable for its support; may
be prosecuted under abandonment statute if he fails to
support same 628

Assault and battery—district attorney may not defend per
son in justice court 644

Embezzlement—facts stated do not constitute 649

DAIRY AND FOOD
Ch. 152, L. 1905, is no longer in force 601
Under sec. 4601 it cannot be required that the percentages of

ingredients be stated 601
"Character" and "composition," as used in pure food law,

defined 601

Dairy and food commissioner. See Appropriations and Expendi
tures.

Declarations. See Elections.
Dentists—fees paid by applicants for examination may be re

funded 347
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Dentists—board of dental examiners has no jurisdiction to re

lieve from operation of statute one who fails to register
annually because in U. S. service 347

Department of agriculture. See Agriculture.
Department of agriculture. See Appropriations and Expendi

tures.

Deputy bank commissioner. See Public Officers—^bank commis
sioner, deputy. '

District attorney. See Public Officers.
Drainage assessments, delinquent. See Taxation,

EDUCATION

Normal schools—board of regents not authorized) to extend
course of instruction further than equivalent of two
years' college course 15

School principal—position not a public office 105
School principal and alderman—position and office not in

compatible ; 105
County training school, -joint—neither joint county training

school board nor two counties acting jointly can con
demn land for building 173

Wisconsin school for blind—^not a charitable, reformatory
or penal institution 232

Blind pupils attending Wisconsin school for blind may be
entitled to aid in discretion of county board '... 232

Blind person receiving aid in. one county on removing into
another may receive aid on application 308

County traning school—where established by two or more
counties state aid may be given to each county 315

Npnnal schools—resolution establishing normal school at
Rhinelander no longer binding upon regents 396

County training school—principal would be aiding book
concern by running paid advertising in magazine pub
lished by him 435

School district—^joint district part of which lies in incorpo
rated ■ village, and part in town, mantaining graded
school, entitled to special state aid after village has be

come incorporated city 456
Textbooks—manufacturer who undertakes, in special con

tract, to sell books in another state at lower price than

that listed in this state automatically reduces price of
said books in his state 500

Supervising teacher—may not be paid more than $80 a
month salary ; 515

Textbooks—publisher who has complied with Textbook Law

thereby publicly offers to sell books of kind as filed and
at price as listed in office of superintendent of public
Instruction 534

Textbooks—company by law of another state bound to fur

nish a book at price lovv'er than list price of book in
Wisconsin is bound to reduce price in this state 537

Normal schools—board of regents is empowered to expend
money for erection of barracks, etc., although It has not
entered into contract with federal government that

such money be refunded 599
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ELECTIONS PftS©
Naturalization—alien who declared intention to become cit

izen before act of 1906 had seven years from date of
act in which to petition for final papers; with expira-
tion of period declaration became void 106

Primary party ticket—political party is entitled to, at pri
mary eiecton if any of its candidates received 1% of to
tal vote at last preceding general election, even though
no nomination papers are filed for that party ........ 140

Absent voting—sec. 11.69, Stats. 1917, as amended at spe
cial session of 1918, applies to special election to fill va
cancy in office of U. S. senator 149

Judge for municipal court of .western district, Waukesha
county—necessary to hold special election for purpose
of electing

Expense account—candidate for office at spring election
who is not candidate for nomination at spring primary
need file financial statement -with reference to election
only 161

General election—election of judges of supreme and circuit
courts at spring s ection does not come within term
as used in sees. 11.69 to 11.82, Stats 170

Special messenger to secure soldier vote not a civil officer' 225
Corrupt Practices Act—where one of two successful candi

dates was elected in violation of and refuses to qualify
vacancy is created; a third candidate, who received
lowest vote, has no right to office 257

Campaign literature must state name and address of author,
candidate, and person causing it to be published, issued
or circulated 257

Publication of notice—compensation for publication of spe
cial election and judicial election notices in one, dis
cussed 246

Votes cast by soldiers—secretary of state should inform
county clerks of number at last election 363

Corrupt Practices Act—does not contemplate or permit ap
pointment of same person or persons to act as personal -
campaign committee of two or more candidates where
they are to make expenditures for joint benefit of such
candidates from common fund to which latter have
contributed 280

Congressman—candidate for nomination for both unexpired
and full terms in 11th congressional district must file
separate nomination papers 299

Congressman—election of candidates for both unexpired
and full terms in 11th congressional district may be
held at general election 399

Congressman—nomination for unexpired term in 11th con
gressional district must be made at special primary... 399

Nomination papers—Augrust 3 is last day to file for Septem
ber, 1918, primary 426

Declaration—must be that of candidate, not one made by
unauthorized third party for him 432

Newly incorporated village containing parts of two assem
bly districts must be furnished with ballots for election
or primary for both districts in proportion to number
of votes in each district 436

Nomination papers—secretary of state required to furnish
certified copies in his custody upon receipt of proper
fees 449
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Nomination papers for county officers must have as many

signers as 3% of highest vote cast for presidential
elector in preceding election 450

Declaration—candidate must ffie statement that he will ac
cept within time limit 450

Ballot—place may be filled on, only when there is vacancy 450
Nomination papers—person may be nominated at primary

even though he has not filed nomination papers 450
Nomination papers—statement at top of papers for county

officer must give precinct of signers 454
Affidavit attached to nomination papers of county officer

must give precinct of signers 454
Affidavit cannot be made by candidate 454
Declaration—candidate must file statement that he will ac

cept within 5 days of filing papers 454
Special messenger—^justice of supreme court may act as.. 461
Precincts—failure to transmit copy of resolution changing

place of voting held, under circumstances, mere irreg
ularity 474

Vacancy—when one who has secured enough signers to
nomination papers to entitle him to place on ballot
withdraws no vacancy is created 478

Under sec. 5.17 and facts stated one in question has right
to have his name placed in independent column on bal
lot, not in Democratic column 527

Candidate who has filed nomination papers as candidate of
party, receiving highest number of votes or all votes,
must be placed in independent column if party did not
receive 10% of votes cast at last general election 533

Democrat duly nominated for office as Republican candi
date has right to have name placed on Republican bal-
lofas such candidate 542

Primary—votes cast for persons for whom no nomination
papers were filed are to be counted in determining
whether 10% of total vote cast for nominee of party for
governor at last general e'ectlon has been received by
all candidates for any particular office at primary 553

Nomination papers—independent nomination papers for of
fice of county clerk must be filed in county clerk's office
30 days before election day, computed by excluding first
and Including last day 574

Expense account—candidate who has no disbursements
need not file statement of accounts and cannot be
barred from having name on ballot 575

Expense account—independent candidate cannot be barred
from having name printed on ballot because he did not
file statement of disbursements as party candidate at
primary ^

Special messengers—not to be sent to university to take vote
of S. A. T. C. members

593County officer—governor may direct that special e'ection be
held to fill vacancy; such vacancy may be filled by an-
pointment gg^

Register of deeds—^vacancy created, in term ending Jan.,
1919, by death, is filled by appointment by governor'
vacancy in term beginning Jan., 1919, may be filled by
appointment or by special election 524

Special election—none can be held to fill vacancy in ofBce
of district attorney; same inust be filled by appoint
ment by governor

44—nA. G.

670
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Embezzlement. See Criminal Law. Page
Emergency appropriations. See Appropriations and Expendi

tures—normal schools.

EMPLOYMENT AGENCIES
Industrial commission has not power to furnish equipment

for more than 4 employment offices ; 476

Escheats—escheated personalty should be converted into cash in
court and then paid to state treasurer 448

Escheats—long time bank certificates of deposit should not be
accepted by state treasurer 448

Evidence. See Courts.
Evidence. See Criminal Law.
Execution of documents—^sec. 4192 merely dispenses with proof

of signature of instrument and is a favor to plaintiff .. 23
Expense accounts. See Elections.
Expenses outside state. See Appropriations and Expenditures.
Fairgrounds—county board may condemn land 101
Federal aid. See Appropriations and Expenditures.

FERRIES
County may grant license over interstate waters 618
Licensee's bond should conform to statute 618

Fines. See Criminal Law.

Fire insurance. See Insurance.

FISH AND GAME
Guide licenses—statute regulating, considered 10
Violation of statutes relating to attaching deer tags—pre

liminary hearing and trial 44
"Green skin of deer" defined 05
Clammers—conservation commission has no power to issue

order requiring resident licenses 112
Waters of Green Bay—close season on pike and pickerel

from March 10 to May 15 244
Waters of Green Bay—close season on all fish from April 1

to May 15, except that'nets with not less than 4-inch
mesh may be used for lake trout and whitefish 244

Regulation limiting possession of bullheads applies to ship
ments in intei'state commerce 358

Confiscation—boat used without knowledge of owner, for il
legal fishing, may be confiscated 378

Federal Migratory Bird Act considered 485
Federal Migratory Bird Act—in so far as state law is incon

sistent with it federal law will prevail 485
Concervation commissioii has power to establish One-buck

Act and provide additional protection tof deer 493
Conservation commission has no power to change open sea

son for deer from statute dates to Nov. 10 to Nov. 20 494
Conservation commission has no right to grant license to

fish with nets for rough fish in Lake Koshkonong 519
Conservation commission has no authority to grant license

to fish with trawler net in Lake Michigran 529
Trap shooting of domestic pigeons is not prohibited 553
County clerk cannot charge fee for taking oath of applicant

for license 561
County clerk cannot charge more than $1.00 for license ... 561
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Fraudulent advertising:. See Criminal Law. Page
Gross income. See Taxation.
Guide licenses. See Fish and Game.
Health officer, local. See Public Officers.
Highway commission. See Public Officers.
Highway patrolman. See Public Officers.
Income tax assessor. See Public Officers.
Income taxes. See Taxation.
Indian reservations. See Indians.

INDIANS

Indian reservation—state has no title to swamp lands with
in boundaries of Bad River reservation or Menominee
reservation

Property of Indian not a citizen not taxable 342
Indian who has not received allotment under Dawes Act

not subject to criminal laws of state 523

INDIGENT, INSANE, ETC.
Indigent strangers—rights and liabilities of counties and

divisions thereof as to support considered 1
Quarantine—expense of maintaining is charge against mu

nicipality 204
Nurses, medical attention, etc.—expense considered !! 104
Minor apprenticed from state public school—legal settle

ment and liability for care considered 302
Legal settlement of person committed to hospital for Insane

continues while he is confined 360
Settlement of minor child of parent committed to hospital

for insane not affected' by detention of parent at hos-
P'tal 350

Question of feeble-mlndedness must be determined by jury
when affiicted person or friends or relatives call for Jury
trial 377

County court has no authority to order superintendent of
hospital for insane to produce patient for retrial on
sanity issue 1 009

Expenses of retrial of insane patient to be borne by county 609

Industrial commission. See Pubic Officers.
Informations. See Criminal Law.
Inheritance taxes. See Taxation.

INSURANCE'
Life insurance—special charter of Northwestern Mutual

permits company to issue a life policy with waiver of
payment of premium upon insured becoming disabled 57

Sec. 1951 amends special charter of Northwestern Mutual
so as to permit it to invest its funds under said section 57

Life insurance policy—interest paid in cash or charged
against reserve fund is gross income of company 132

•Fire insurance—sec. 4202m construes sec. 1941a? 294
Articles authorizing company to write fire insurance do not

authorize writing of tempest and cyclone insurance ... 389
Fire insurance—domestic company not authorized to invest

funds in bonds of drainage di^rict in Clark county .... 495
Health insurance—bill providing scheme of compulsory in

surance against all sickness and disability of employes
not covered by Workmen's Compensation Law, uncon
stitutional 5Q2
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Tuberculin farm—expense of insuring property should be
charged to appropriation created by subd. (2), sec. 20.
60 •; 539

Corporation proposing to insure against risks other thaSPSTr
those enumerated in first 14 subds., sec. 1897 must specvat-
ify particular subject proposed to be covered, in articleisiv t.
of organization .reffi.-543

Va'idity of clause in articles of corporation that it is pro-iaa.
posed to transact all kinds of insurance business enu
merated in sec. 1897 questioned V543

Bight of nonresidents to join with 15 or more residents of ..i
this state as organizers of corporation doubtful 543

Mutual benefit society may amend its articles as specified in
sec. 1958 or as specified in articles, as it chooses 590

Interstate commerce. See Commerce.

INTOXICATING LIQUORS
Village ordinance—^license may be revoked for violation ... 19
Village ordinance—special notice to liquor dealers regard

ing, is not necessary 19
Tenant who has been granted license to new place on

ground that building of landlord burned cannot be 11- ,
censed thereafter in new building erected by former
landlord 31

Licenses—city may grant as many as were issued and in
force prior to its incorporation within territory now
comprising city • 95

Transfer of license in question to new location is void; li
cense still in forco in old location; new license may be
grranted now 'ocation July 1 next 150

* Liquor taken from intoxicated man riding on train can be
disposed of only as provided in sec. 1565-3 151

If license is surrendered for location which may be licensed
a new license may be granted within reasonable time 152

Baker Law—^village after being dry for one year cannot is
sue more licenses than ratio permits 162

Duty of district attorney to make comp aints, prosecute and
make orders that specific laws be obeyed 176

Town supervisors should consider it their duty to bring
complaint against licensees who violate excise law .... 184

Administrator may continue saloon of deceased without
paying fee and filing bond 187

Town board not limited to any particular place in granting
but one license • 213

Town board may not accept more than legal fee for license 213
Village board in dry village may not grant licenses after

ejection in favor of license before July 1 following .... 218
Right to license forfeited where business has been discon

tinued 1;1 months 239
Pharmacist in dry city who has no permit not authorized

to sell liquor except on physician's prescription 314
Licenses—^under facts stated no license can be granted for

new location 329
Baker Law—favorable action of council on application for

license will not preserve rights of location when license
is not granted or paid for 376

Wholesale license—sales may be made in any quantity and
to others than dealers so long as liquor is not to be
drunk on premises 416
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.^aty parks—giving of intoxicating liquors to persons in

park who have paid admission under circumstances
stated is violation of state excise law 458

Licenses—where no valid license has been granted to cer
tain location for few years right to license has been for
feited if ratio of sec. 1665d is exceeded 620

Sale of liquor on registration day for men to be drafted in
to army not in \'ioiation of law 549

Wholesale licenses—may be granted without limit as to
number 552

Under statement of facts person is guilty of sale of liquor
where he received order to get liquor fromvone in an
other municipality - 575

One who has signed saloon keeper's bond cannot be released
during license year 578

Jails. See Prisons.

Jitneys. See Automobiles.

Judge of circuit court. See Public Officers.
Judge of municipal court. See Public Officers.
Judge of supreme court. See Public Officers.

JUDGMENTS

Duty of Secretary of state: (1) when exemption is claimed;
(2) when exemption is not claimed 82

Debtor claiming exemption who has been paid all but sal
ary for current month, entitled to exemption of only
$60 • 98

Amounts due state officers and employes to reimburse them
for expenses Incurred should be app'ied toward pay
ment by secretary of state 364

Creditor should file certified copy of judgment against high
way patrolman with county clerk, not with secretary
of state 460

Justice of the peace. See Public Officers.
Juvenile courts. See Courts.

LABOR

.Minor—may lawfully engage in agricultural pursuit without
permit 22

Advertising medium—not intended to be reached by sec.
1729P-1 204

Child labor—child of permit age engaged in agricultural
pursuit needs no permit 349

Eight-hour day—provisions of sec. 1729m apply to con
tracts for construction of bridges and highways 366

Larceny. See Criminal Law.

LEGISLATURE

Special session—governor may amend his ca'l, adding new
subjects, or may issue new call, adding new subjects .. 49

Extra session—no compensation other tham mileage can be
paid for services; this applies to members elected since
final adjournment of regular session 116

Salary of assemblyman is subject to income tax 312
Member of legislature and town supervisor—offices not in

compatible 642
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Life insurance. See Insurance. Page

LIVE STOCK

Condemned animals—department of agriculture has au
thority to sell, at live weight, to private individuals, to
be used for quarantine purposes for raising progeny .. 64

Money raised from sale of reacting anima s may not be used
for registration of progeny 65

Violation of quarantine order of live stock sanitary board—
penalty 351

Rabies—no compensation is due owner of animals afflicted
with, upon slaughter of animals 355

LOANS FROM TRUST FUNDS

Schoolhouse site—^after school district has obtained loan
electors may request special meeting to decide on new
site 208

Schoolhouse site—change of site does riot afCect validity of
loan 208

Resolution authorizing loan must specify amount proposed
to be voted 617

MARRIAGE

First cousins by half or whole blood prohibited from mar
rying 237

License—both parties must either appear in person or ren
der sworn statement 242

Common "aw marriage cannot now be legally contracted ... 525
County clerk cannot charge fee for taking oath of applicant

for license 561

County clerk cannot charge more than 50c for license 561

Medical treatment. See Workmen's Compensation.

MILITARY SERVICE

Custody of defendant under arrest in bastardy proceeding
must yield to mobilization order 189

Real estate of one serving in U. S. army may be sold for
taxes with certain limitations 280

Absenting himself from county and engaging in other pro
longed vocations is ground for vacating offlce of county
superintendent 284

State courts have jurisdiction to try case where offense was
committed prior to time when party entered army;
trial should proceed irrespective of ca'l to military duty 405

State aid to parent of enlisted man does not include step
mother 469

. Drafted man with i'legitimate child born since he entered
service cannot be tried for bastardy nor can he be
brought from another state on requisition to this state

MINORS

Agricultural pursuit—may engage in, without permit
Legal settlement of- one apprenticed from state public school

and liability for her care considered
Child labor—child of permit age engaged in agricultural

pursuit needs no permit; exempt from sees. 1728a to
1728i •

Settlement of minor child of parent committed to hospital
for insane not affected by detention of parent 350
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Cigarettes—license does not authorize sale to minors ...... 559
Justice of the peace has power to sentence boy under 16 to

industrial school 647
County in which no juveni'e court has been designated

should not proceed with criminal prosecution of child
triable in juvenile court; judge should designate
juvenile judge 647

MOTHERS' PENSIONS
County is liable to towns for amount paid by state to county

as reimbursement ^ 30
Order may be made continuing or extending, although it is

evident pension must cease within year 31
Mother receiving aid not thereby prohibited from changing .

residence from one county to another 33
Dependent children living with grandmother may receive

aid while mother is working to support other children 212
Term "emergency" as used in sec. 573/ construed 218
Emergency payments may be continued throughout year if

emergency continues 218
No period of residence is required as to a child 332
Legal settlement—place is not material 332
Residence—poor aid is no bar to acquiring 332
Relief can be granted by judge to residents of his county

on'y while such residents 375
Town where beneficiary resides chargeable for aid 375
Aid may be granted without regard to county appropriation 482
Orders for aid should be paid if there are any funds avail

able • 482
County board is required annually to determine sums to be

charged to several taxing districts to reimburse county
for moneys spent 629

Where deceased husband left life insurance to widow or
children aid may be granted in discretion of county
judge 668

MUNICIPAL CORPORATIONS

Automobile registration fee—cit/ must pay for motor vehi
cles, including police and fire department vehicles .... 71

Petition for incorporation of unincorporated village and ad
jacent territory lying in two or more towns, as city,
should be presented to board of town in whicTii unin
corporated vil'age is located 118

Village—special tax valid under sec. 1317m-4 must be paid
to county treasurer even when village was created
pending collection 147

Village—sec. 925i not applicable in case of special tax for
highway construction 147

Ordinance covering criminal act—fines collected upon, be
long to municipality 153

Offender may be prosecuted under both statute and ordi
nance 153

Ordinance—right of city of Dodgevi'le to have offenders im
prisoned in county jail of Iowa county considered .. .253, 266

Board of health, local—special charter cities, except those .
of first class, may organize and provide for •... 273

Special charter city may adopt General Charter Law; pro
ceedings are to be certified to secretary of state-and let
ters patent are issued by governor 44.4



696 Index

Page

Special charter city—when only part of General Charter
Law is adopted proceeding is complete when ordi
nance is adopted as provided by sec. 926 444

City—^joint district part of which lies in incorporated vil
lage and part in town, maintaining graded school, en
titled to special state aid after vil age has become in
corporated city 456

City water s?rvice and fire protection—board of control
may make arrangements reasonably necessary with
city; cannot grant city permaneni easement to main
tain water main on state land 482

City—miust maintain streets within its limits which have
been constructed under sees. 1317W-1 to 1317W-15 .... 545

City has no authority, in consideration of extension of time
of payment of municipal bonds, to agree to payment
of higher rate of interest 579

Ordinance—bond issue and tax levy for payment of interest
and principal authorized and levied in 1918 valid
though it provides that bonds be dated 1919 632

Town—when divided into two or more towns by county
board, proceeding must be taken under sec. 671 634

Town—r-when territory is added to or taken from, proceed
ing must be taken under sec. 670 634

Town—fractional section may be one or more of the neces
sary 36 sections 634

City—special■ street improvement bonds not a city liability 645

Municipal judge. See Public Officers.
Naturalization. See Elections.
Nomination papers. See E'ections.
Normal school officers. See Public Officers.

NORMAL SCHOOLS
Board of regents not authorized to extend course further

than equivalent of two years' college course 15
Emergency appropriations for coal may be made when al

lowances therefor are insufficient 88
Expense of construction of root cellar for use in connection

with barn cannot be paid from appropriation for gen
eral remodeling 93

Emergency appropriation cannot be made simply on ac-
courtt of moneys from federal government paid into
normal school fund 228

Emergency appropriation for operation can be made only
when regular appropriation for operation is not suffi
cient for ordinary regular work 228, 529

Reso'ution establishing school at Rhinelander no longer
binding upon regents 396

Board of regents is empowered to expend money for erec
tion of barracks, etc.. although it has not entered into
contract with federal government that such money be
refunded ... 599

Notary public. See Public Officers.
Noxious weeds. See Agriculture.
Nuisances—stable is not nuisance per ae 411
Nuisances—refuse of stable in question probably nuisance but

may be abated by local health department without
suit 411
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Offenses against property. See Orimlnal Law. Page
Ordinanpest See Municipal Corporations.
Pardons. See Prisons.
Passenger fares. See Railroads.

PEDDLERS
Pish vender must be licensed 356
Meat dealer having regular place of business and passing

through country selling meat to regu.ar customers is
not a peddler 560

Pharmacy Law—proposed amendment requiring that owners of
drug stores shall be registered pharmacists is constitu
tional provided it is prospective in operation 506

PHYSICIANS AND SURGEONS
Quarantine—only licensed physician may visit quarantined

places to treat patients 68
Quarantine—^when home of physician is under, he may

treat members of his family but must remain at home
or live away from home 68

Chiropractor—^not privileed to disregard quarantine 69

Police Justice. See Public Officers.
Police regulations—bull over 6 months o'd inclosed in fenced

pasture not running at large - 392
Poor commissioner. See Public Officers.
Poultry associations. See Agriculture.
Primaries. See Elections.
Primary party tickets. See Elections.
Principal county training school. See Public Officers—school

principal.

PRISONS

Jail—right of city of Dodgeville to have offenders against
city ordinances imprisoned in Iowa county jail consid
ered 253

Jail—sheriff may not receive into county jail tramps or per
sons held for violations of city ordinances without com

mitment or other due process of law 266
Convict—forfeited good time credits cannot be restored by

board of control or warden 271

Beginning of term—term of sentence begins at time pris
oner is de ivered at prison .'. 321

Pardon does not become effective until accepted by one to
whom granted 424

Pardon may be recalled and revoked by governor at any
time before acceptance by grantee 424

Pardon can be revoked only in manner prescribed by sees.
4862 and 4863 if conditional pardon is granted and ac
cepted and later its conditions are violated ........... 424

Convict who violates his parole may be deprived of all good
time earned, by warden of state prison with consent of
board of control 432

State prison—religious services and Instruction considered;
statutes mandatory 662

Public administrator. See Public .Officers.
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PUBLIC HEALTH ' Page
Armory used as public £U3sembly hall—owner, manager or

other person having control of, responsible for compli
ance with orders of industrial commission 45

Quarantine—only licensed physician may visit quarantined
places 68

Quarantine—health, officer only has authority to declare ... 68
Quarantine—^when home of physician is under, he may treat

members of his family but must remain at home or
must live away from home 68

Quarantine—expense of maintaining is charge against mu
nicipality 104

Nurses, medical attention, etc.—expense considered 104
Registered nurse—examination of applicant for nurse's li

cense may be conducted after June 1, 1918, if applica
tion is properly made prior thereto 268

Registered nurse—provisions of sec. 1435c for registration,
considered ■ • * • - ■

Rabies—no compensation is due owner of animals afflicted
with, upon slaughter of animals 355

Registered nurse—from 9 to 24 months' credit may be given
in training school to college graduate who has had
laboratory work in physics, chemistry and biology .... 361

Registered nurse—no credit can be given in training school
to health aide under state council of defense 361

Stable is not nuisance per se 411
Refuse of stable in question is probably nuisance; may be

abated by local health department without suit 411
Quarantine and disinfecting expenses are charge against

municipality on order of board of health; food, care
.and medical attention not a charge against municipal
ity except in indigent cases ; 527

Cigarettes—license does not authorize sale to minors 559
Ch. 152, L. 1905, is no longer in force 601
Under sec. 4601 it cannot be required that the percentages

of ingredients be stated 601

PUBLIC LANDS

Swamp land—state has no title to, within boundaries of Bad
River reservation or Menomlnee reservation 171

State park—^conveyance to state of land for park purposes
should not conflict with terms of statute » 260

State park—conservation commission has no power to bind
state to any conditions in conveyance of land which are
not authorized by law "... 441

Town supervisors have power to lay out highways over state
lands; where lands are in charge of board of control
no consent of board or grant is necessary; no damages
are awarded to state 480

PUBLIC OFFICERS
Alderman and school principal—office and position not in

compatible 105

Bank commissioner, deputy—not entitled to expenses at
Madison while attending to duties 666

Board of control—may use appropriation in sec. 20.17 for
equipment necessary to fllter and pipe deep well water
to cisterns for laundry purposes at state public school,
Sparta .a 216
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Page
Board of control—consent not necessary where highway is

laid out over state lands 480
Board of control—may make any arrangements reasonably

necessary with city to supply state institution with wa
ter service and Are protection; cannot grant city per
manent easement to maintain water mains on state
lands 482

Board of dental examiners—fees paid by applicants for ex
amination may be refunded 347

Board of dental examiners—has no jurisdiction to relieve
from operation of statute dentist who fails to register
annually because in XJ. S. service 847

Board of examiners of architects—^powers a^d duties 296
Board of health, local—shou'd appoint licensed physician

as local health officer when practicable 159
Board of health, local—special charter cities, except those

of first class, may organize and provide for 273
Board of medical examiners—only one member entitled to

have account audited and expenses allowed in attending
meeting outside state 245

City officer—may not contract with city as stockholder of
corporation » 597

City treasurer and constab'e—offices may be held at same
time by same person in city of 4th class under General
City Charter Law 224

City treasurer and school district treasurer—offices incom
patible 558

Clerk of circuit court—entit'ed to fee per folio for making
certified copies of records though copy is furnished by
applicant 206

Conservation commission—has no power to issue order re
quiring resident clammers to take out licenses 112

Conservation commission—^has no power to appoint attor
ney to defend warden and pay him out of state funds .. i96

Conservatidn commission—has no power to bind state to
any conditions in conveyance of land for park purposes
not authorized by law. 441

Constable and city treasurer—offices may be held at same
time by same person in city of 4th class under General
City Charter Law 224

Council of defense, state—^may purchase seed corn and sell
same to farmers 84

Council of defense, state—has absolute power to remove
member of county council 162

Council of defense, state-^has no power to compel persons
to work when not violating law 185

Council of defense\ state—has no power to control price of
ice .t 188

County abstractor—corporation cannot act as 261
County board—cannot pay expenses of or salary to mem

bers while attending road school ; 8
County board—authority of special committee to hire su

perintendent of poor farm considered 40
County board—^may change salary of deputy sheriff at any

time; may change salary of undersherifC only when
It may change salaries of county officers 77

County board—county orders must be signed by chairman 103
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Page

County board—^when power has not been granted or dele
gated to standing committee to build barn on county
farm, no committee has such power; county board ^
must act in matter .^.328

County board—direction to treasurer to purchase lands at
tax sale is implied order not to sell tax certificates held
by county • • ?

County board—may transact' any business at special meet- ̂
ing that could be done at regular one, unless especia.ly ;
provided otherwise

County board—is empowered to employ graduate traineff "
nurse; this may be done by board direct or in pur
suance of resolution or ordinance 613

County board—is required annually to determine sums to be
charged to several taxing districts to reimburse county .
for moneys spent under sec. 573/ 629

County board—has no power to appropriate money to pay ^
lor overcoats purchased for state guard reserve ...... 640

County board, chairman—^where office is vacant and no vice
chairman was elected a special meeting of county board
should be called to fill vacancy 163

County board, chairman—may countersign county orders by
stamping name with rubber stamp 419

County board commissioners—^jurisdiction under sees.
1317m-5 and 1319 discussed • • 318

County board, member—per diem is $3 a day unless in
creased to not to exceed $4 by resolution of next pre
ceding board 240

County clerk—cannot charge fee for taking oath of appli
cant for hunting license or marriage license 561

County clerk—cannot charge more than $1 for hunting li
cense or more than 50c for marriage license 561

County clerk—premium to be paid by county for surety
bond under sec. 702 not limited by sec. 1966-38 606

County highway commissioner—^term of office of reelected
commissioner is fixed at two years; county board can
not change it ®

County highway commissioner—county board cannot
change salary after having fixed it at time of electing 182

County judge—ineligible to ofllce of municipal judge ...... 402
County judge—office is vacated upon incumbent's conviction

of infamous crime 459
County judge—conviction of infamous crime creates va

cancy without nbtice or declaration 510
County judge—^vacancy in office is filled by appointment ... 510
County judge—term of appointee considered 510
County officer—governor may direct that special election

be held to fill vacancy in office; such vacancy may be
fi led by appointment 621

County state road and bridge committee—county board
may compensate and pay expenses in purchasing road
machinery 36

County state road and bridge committee—elected at annual
meeting of county board holds for one year; board
cannot elect new committee prior to succeeding annual
meeting 313

County state .road and bridge committee—^jurisdiction un-
'  der sees. 1317m-5 and 1319 discussed 818
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Page
County state road and bridge committee—term of office is

one year even though county board attempt to elect for
different term 350

County superintendent—absenting himself from county and
engaging in other prolonged vocations is ground for va
cating office 284

County superintendent—raise in salary by county board is
applicable only to new term beginning in ensuing year .. 614

County treasurer—dates when inheritance taxes collected
should be paid into state treasury; penalty for failure to
pay such amounts at times specified 581

County treasurer—premium to be paid by county for surety
bond under sec. '702 not limited by sec. 1966-38 606

Court commissioner and district attorney—offices incom
patible 636

District attorney—should fi'e claim against estate of in
mate of home for feeble-minded 75

District attorney—duty to make complaints, prosecute and
make orders that certain specific laws be obeyed 176

District attorney and income tax assessor—offices incom
patible 484

District attorney—^appearance in juvenile court and other
appearances considered 625

District attorney and court commissioner—offices incompat
ible 636

District attorney—may not defend person in justice court
charged with assault and battery 644

District attorney—no special election can be held to fill va
cancy in office; same must be filied by appointment
by governor 670

Health officer, local—must be a licensed physician when
practicable 159

Highway commission—expenditures for personal expenses ^
outside state that may be made without authorization
by governor 252

Highway patrolman—^judgment creditor should file certified
copy of judgrment with county clerk, not with secretary
of state 460

Income tax assessor and district attorney—offices incom
patible > 484

Industrial commission—powers and duties under ch. 736-1,
Stats 296

Industrial commission—should not refuse to approve plans
submitted under sec. 2394-52 merely because not signed
or submitted by registered architect 344

Judge of circuit court—-election not within term "general
election" 170

Judge of municipal court of western district, Waukesha
county—necessary to hold special election for purpose
of election ; 157.

Judge of supreme court—election not within term "general
election" 170

Judge of supreme court—may act as messenger under Sol
diers' Voting Law 461

Judgment—duty of secretary of state; (1) when exemption
is claimed; (2) when exemption is not claimed ...... 82
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Page

Judgment—debtor claiming exemption -who has been paid
all but salary for current month, entitled to exemption
of only $60

Judgment—secretary of state should apply toward payment
of, against state officers and employes, amounts due
for expenses incurred 364

Judgment—judgment creditor should file certified copy of
judgment against highway patro'man with county
clerk, not with secretary of state ; 460

Justice of the peace, additional—provided for in sec. 808a;
term same as that of other justices ; 256

Justice of the peace—^where one of two successful candi
dates was elected in violation of Corrupt Practices Act
and refused to qualify a vacancy is created; a third ̂
candidate, who received lowest vote, has no right to of
fice • • 257

Justice of the peace—^in city located in two counties having
a police justice, no justice of the peace can exercise ju
risdiction in a criminal case arising in city 306

Justice of the peace—refusal to qualify upori reelection
makes necessary choosing of successor 464

Legislature!, See Legislature as separate heading.
Legislature, member. See Legislature as separate head

ing—member of legislature.

Municipal judge—county judge ineligible to office 402

Normal school officer—only one officer or employe may
have account of expenses incurred in attending con
ference outside state allowed 563

Notary public—surety on bond liable for acts of notary as
such during term of office 55

Notary public—surety not liable for acts committed after
notary has filed resignation 55

Police justice—in city located in two counties having a po
lice justice no justice of the peace can exercise jurisdic
tion in a criminal case arising in city 306

Police justice—in city located in two counties no change
of venue can be taken from poMce justice 306

Poor commissioner—fact that president of bank holds office
does not disqualify bank as county depository 114

Public administrator—fact that president of bank holds of
fice does not disqualify bank as county depository .... 114

Railroad-commission—can employ and contribute to salary,
jointly with commissions of other states, of expert in
Washington who furnishes information to all commis
sions 65

Railroad commission—inspection fees under sec. 31.20 pay
able during period of construction of dam as well as
after its completion 643

Register of deeds—^vacancy in term ending Jan., 1919,
caused by death of incumbent, if filled by appointment;
vacancy in term beginning Jan., 1919, may be filled by
appointment or by specia' election 624

Register of deeds—^where office has been put on salary
basis according to sec. 7646 no fee should be paid un
der sec. 1022-61 ..." 637
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Rdgrister of deeds—sec, 1022-61 controllings in esinblishings
fee to be charged by register of deeds who is on fee
basis; provision in sec. 764 repealed by implication ... 641

School director—sale to school district in excess of $100 a
year raises no obligation against district in excess of
that sum; any excess paid should be recovered 434

School district officers—adoption of textbook by school disl
.  trict constitutes acceptance of offer of manufacturer .. 536
School district treasurer and town treasurer—offices incom-

• ps.tible ^24
School district treasurer and city treasurer—offices incom-

.  patible
School principal—position not a pub ic office i05
School principaV and alderman—^position and office not in

compatible 205
School principal, county training school—would be aiding

book concern by running paid advertising in magazine
published by him ^35

Secretary of state—duty when judgment is filed: (1) when
exemption is claimed; (2) when exemption is not
claimed 32

Secretary of state—should inform county clerks of number
of votes cast by soldiers at last election ! 363

Secretary of state—required to furnish certified copies of
nomination papers upon receipt of proper fees 449

Sheriff—cannot co lect from county for services rendered to
local draft board in rounding up slackers and deserters 526

Sheriff, deputy—^salary may be changed at any time by
county board 77

Special messenger to secure soldier vote—not a civil officer 225
Special messenger—judge of supreme court may act as ... . 461
State employe—duty of secretary of state when judgment

is filed: (1) when exemption is claimed; (2) when ex
emption is not claimed 82

State employe—^judgment debtor claiming exemption who
has been paid all but salary for cuiTent month is en
titled to exemption of only $60 98

State emp'oye—expenses of,person called by regents of uni
versity and regents of normal schools for conference
looking to future employment may be paid out of pub
lic funds of such institutions ' 167

State employe—amounts due to reimburse for expenses in^
curred should be applied toward payment of judgment
by secretary of state 384

State treasury agent, deputy—appointment of person not a
full citizen to position, not inva'id 110

Supervisor—should consider it duty to bring complaint
against licensee, who violates excise law 184

Supervisor and village assessor—offices incompatible 186

Town board—in town containing unincorporated vi'Iage
towa board may be authorized to exercise powers of
village board by resolution duly passed at town meet-

330
Town supervisor and member of legislature—offices not in

compatible 842
Town treasurer and school district treasurer—offices incom

patible 424
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Page

UndersherifiE—county board may change salary only when ^
it may change salaries of county officers 77

Village assessor and supervisor—offices incompatible 186
Village board—town board in town containing unincorpo

rated village imay be authorized to exercise powers of,
by resolution duly passed at town meeting 330

Village marshal—may serve warrant of arrest signed by
court commissioner 37

Village marshal—entitled to same fees as constable when
performing same duties 37

Weed commissioner—draws no pay for serving notices ....' 413
Weed comimssioner—number of days for which paid may

be limited by town chairman 413
Weed commissioner-t—may hire boys under 16 and above 14

if they have permits 413
Weed commissioner—town not authorized to pay more than

$3 a day 418

PUBLIC PRINTING
Various phases of public printing, paid advertisements and

powers of printing board and others considered 52
State dairymen's association annual report—sprinting is dis

cretionary with printing board; it may exclude adver
tising matter as a condition of printing 87

Publication of notices—fees for publication outside this
state not governed by sec. 35.69 nor sec. 4275 540

Biennial report to governor by civil service commission
must contain copy of its rules and regulations although
such rules and regulations have been recently printed
in booklet for distribution 588

State council of defense—records of expenditures are not
confidential and may be published in report Of secre
tary of state

Public Vecords-^records of expenditures of state council of de
fense are not confidential and may be published in re
port of secretary of state 515

Publication of notices. See Public Printing,
Publication of notices of election. See Elections.
Quarantine. See Public Health.
Quorum. See Corporations.
Railroad commission; See Public Officers.

RAILROADS , . . . . ,
Passenger fares—in computing mileage, industrial spur

tracks and sidings on company's land should be in
cluded 1®®

Foreign railroad corporation not required to comply with
sec. 17706 ®l-4

Claim of town weed commissioner for destroying weeds on
railroad property—certified copy held to be in due form 664

Claim of town weed commissioner—duty of state treas
urer to col'ect against railroad company as other taxes
are collected, % in May and % in Nov. 664

Rape. See Criminal Law.
Re^ster of deeds. See Public Officers.
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REGISTERED NURSES Page
Exa.niina.ticn of applicant for nurse's license may be con

ducted after June 1, 1918, if application is properly
made prior thereto 268

Provisions of sec. 1435c, for registration, considered 280
From 9 to 24 months' credit may be given in training school

to college graduate who has had laboratory work in
physics, chemistry and biology 36i

No credit can be given in training school to health aide un
der state council of defense 361

Requisitions. See Criminal Law.

RESTAURANTS
Sunday closing—^while restaurants may lawfully keep open

for- purpose of serving meals on Sunday it is a violation
of statute to sell cigars, candy or fruits 155

Road by user. See Bridges and Highways.
School for the blind. . See Education, Wisconsin school for the

blind.

School director. See Public Officers.
School district officers. See Public Officers.
School district treasurer. See Public Officers.
School districts—joint district part of which lies in incorporated

village and part in town, maintaining graded school,
entitled to special state aid after village has become •
incorporated city

School districts—resolution authorizing loan must specify
amount proposed to be voted . 617

School principal. See Education.
School principal. See Public Officers. r
School principal, county training school. See Public Officers. '
Schoolhouse site. See Loans from Trust Funds • ~
Secretary of state. See Public Officers.
Sedition. See Criminal Law.
Sheriff. See Public Officers. '
Sheriff, deputy. See Public Officers. •
Special eiections. See Elections.
Special messengers. See Elections.
Special messengers. See Public Officers.
State employe. See Public Officers.

343

452

STATE FAIR

Toilets may be constructed In and as part of grand stnns
accountant may be paid by state ifofficials are required to give such bond by rule by-law

or regulation of department of agriculture . . '. f.

State parks. See Public Lands.
State public school. See Appropriations and Expenditures
Stete treasury agent, deputy. See Public Officers
state

State trunk highway system. See also Bridges aiid HighwV^o "
Statute of limitations—six-year statute applies to action based

on sec. 1339 when notice provided by that section has
been given

45—A. G.
671
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STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION LAWS,
LEGISLATIVE BILLS AND RESOLUTIONS, ETC., REFERRED
TO AND CONSTRUED

Art.

I  . .

V ..

VI .

U, S. Const.
Sec.

8

U. S. Stats.

Sec. 5278, R. S. .

2 Stats, at L. 788 .

10 Stats, at L. 1043

24 Stats, at L. 388 .

28 Stats, at L. 278
31 Stats, at L. 188

34 Stats, at L. 182
596

768

:36 Stats, at L. 830
.'37 Stats, at L. 847
'39 Stats, at L. 355

650

666

.  '929

1702

40 Stats, at L. 76 .

8718 Comp. Stats. 1913
8724 Comp. Stats. 1913 . ..
5308a Comp. Stats. 1916 . .

4352 Comp. Stats. 1916
8708 Comp. Stats. 1916
8837 Comp. Stats. 1916 485
10515 Comp. Stats. 19i6

Acts of Congress

Public, No. 12, iS5th Cong. . .

Page

405

653

492

144

547

583

584

193

194

523

524

343

523

524

573

359

360

524

107

603

109

227

180

367

395

548

548

228

230

487

189

192

194

490

603

603

191

406

4 Co

548

107

359

-487

360

Public, No. 103, 65th Cong.

Public, No. 186, 65th Cong.

Art.

I  . .

IV .

Wis. Const.

Sec.
2

, .4.

11.

487-

12.

21.

26.

VI

VII

10.

12.

15.

VIII 1.

189

192

194

406

407

X ...

XI ..

XII .

XIII

10

P. & L. Laws 1857

Ch. 129

Page
189

194

195

281

282

487

491

185

437

49

117

225

227

464

116

117

312

117

558

651

i7r

670

44

461

462

622

464

465

468

128

312

216

-131

-131

-131

130

153

129

651

171

460,
637,
465

46f

,129

.129

,129

Laws 1866

Ch. 116

58

17
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Laws 1869 Page
... 17 Ch. 249

429

476Oh. 5 ..

Laws 187|5

216 ..

Oh. 306 ..

Laws 1891

267

101

531

533

Oh. 23 ..

Laws 1895

157

544

611

635

203 ..

Oh. 225 .,

Laws 1897

505
No. 150

263,

Oh. 71 ..
Laws 1901

691,

321 ..
327 Ch. 14

446 ..

468 ..

Oh 228 ..

Laws 1903

51

67

82~

Oh, 152 ..

Laws 1905

204 ..
205 ..

608

Oh. 469 ..
Laws 1907 108

115
487 ..

552 ..
125 127

164

175
557 ..

603

Oh. 18 ..

. Laws 1909

188 .,

371 .. 196

Oh. 329 ..

Laws 1911 218

239

337 ..
i  ; 60S

249

•5.25 319

Oh. 93 .

Laws 1913 ' - O

336
276 ..

507 .. 356

409

437

447

6.19 ..
657 ..

668 .. .
603

Laws 1915

S.

S.

feills 1915

Laws 1917
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Page
417

658

660

417

418

285

314

319

320

,658-660

' 522
660

522

658

659

660

16

40

53

230

238

295

84

85

163

186

188

189

615

616

66

581

582

295

97

180

181

366-368

371

394

550

551

525

69

70

72

8C

S3

53

54

363

281

256

88
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Page

453 16
487 469
494 ^60
504 64
548 122
556 81

82

395

545

561 84-86
568 661
589 35
622 67
633 22
643 395

545

644 , 296
668 11

55

244

493

674 22

Bills 1917

No. 610, A 502-505.
465, S 230

Laws 1918, 1st Special Session
Ch. 4 '280

362

18 430
431

16 171
226

461

Bills 1918, 1st Special Session
No. 9, A 149
No. 1, S., Substitute Amend

ment 149
12, S 127

131

Laws 1918, 2d Special Session
Ch. 1 599.-601

R. S. 1878
Ch. 40 i 331
Sec. 88 158

Ann. Stats. 1889

Sec. 402 • 17
404 16

Stats. 1898

Sec. 34 55!.
319 589
433a 467
911-1 to 911-2 125
926-11 579

Page

1025 642
1311-10 124
1311-20 ' 125
1311-24 125
4601-la 602
4601-2a 602
4601-3O 602

Stats. 1911

Seo. 1212 665
1213 • 3®^

Stats. 1913

Sec. 461r 285
1317m-l to 1317m-16 , . 341
1317m.4 341

342

4587C 199
4601-la 602

Stats. 1915

Ch. 40o 645-647
41 645-647

Sec. 20.08 659
145 168
404 16
406a 16

18

•  649-19e 47
925-192 646
959-33 646
1421-12 ....658-660,
1421-13 ...658-660
1421-14 658

659

1941-45 295
3716a 83
4601-la 602

Stats.

Ch. 5 V 479
7  ; . 625

25 580
29 244

45/ 232
45flr , 630-
45; 611

612

45n 262"
45jQf 331.
45t ...-. 254-

559-

45m 326
48a 127-

128

51 665-
53 621
63 333

630

66 550"
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Sec.

Page Page
736-1 296 11.69 to 11.82 170

840 . . . 141 171

S9 389 11.69 to 11.77 461

51 ] .. 473 11.69 149

93 335 171

336 593
115 158 11.70 225

402-404 226

176 26 462
295 11.74

5 01 554 11.81 363

5.02 479 364

5 04 401 11.82 .' 461

5.05 .  141 463
363 12.01 to 12.29 .'... 380
364 12.04
426 12.07 382
432 12.09 161
451 ' 382
454 12.10
455 12.14 380
534 12.16

5.07 449 38(T
534 12.20 382

5 13 . 140 12.21 382

141 12.22 J.. . 258

5 17 452 12.23 258

479 259
517 12.24 258
518 259
533 12.28
534 13.04 .■• 116
542 14.29
554 - 450
555 651

5.25 401 652

5 26 479 14.30 616
574 14.32 67

5.27 479 247

5.28 . 451 248
478 252
479 253

6.03 171 563

0 05 474 16.01 to 16.30 667
475 .  16.04

6.21 . 347 589
6 22 346 17.02 259

347 285

6.26 . 437 459

7.01 ■  399 460
622 465
623 466

625 510

7.02 623
625

621'
624

7.04 400
17 07

671

%.05 347 624
7.06 400 671
8.03 511' 17.19
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Page Page

17.20 ..J 106 • 519

17.21 106 520

598 29.30 - 51»

116 29.33 244

117 245

20.04 461 519

110 29.34 519

20 12 215 29.35 519

216 29.36 519

20 17 216 29.37 .. .. 519

217' 29.38 112

20.36 230 519

20 38 88 29.40 44'

89 45

93 55

229 29.44 358

20.39 289-291 359

20 41 .... 288 29.47 360

289 29.62

20 KfiR 297 31.20 643

20.57 40 644

20 59 221 35.01

20 60 .... 343 35.03 54

539 35.08

540 35.26 53

20 61 .... 53 35.27 588

278 35.30 53

279 87

20 73 110 35.34 54

111 35.35 ...... 588

673 589

674 35.63 to 35.70 541

20 74 88 35.68 54

89 35.69

228 541

229 35.80

529 36.02 ........ 169

530 289

532 36.03 . 168

21.02 290

21 61 .... 4' 36.06 168

23 09 . . 197 36.08 ...;

25 11 580 36.10

27 01 .... . ... 261 36.16

29.01 to 29.63 244 567

245 37.03

29 01 112 37.09 531

29 05 196 37.11

197 ' 532

379 37.12

29.09 529 18

562 532

29 10 562 37.13

29.15 519 532

29 18 56 39.04 285-287

485 39.07

29 19 ... . . 359 39.14 515

29 21 . .. 112 40.08

113 618

493-495 40.09 209
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Page
40.11 209

40.19 424

40.23 435

436

40.24 467

40.35 501

534-538

40.355 • 536

537

40.41 457

41.3 6 315-317

436

41.42 to 41.44 316

41.42 173

175

317

51.15 665

666

51.32 132

135

62.04 to 62.58 244

62.34 244

174 55

404 16

561e 76

561/ 234
568 232

233

235

569 ' 233
235

572i 233

234

236

237

308

309

573-1 to 573-10 625

626

573-2 61C

648

573-5 .... 627

573-9 647

648

573d 305

573/ 30
31

^  33
34

218-220

332

333

375

376

482

629-631

670

5731 377

573tO 76

585 609

Page
585a 377

585& 377

378

585d 610

587 ... 378

609-611

597 611

600 75

76

601 611

602 610

612

604g 77
605 .................. 173

652 ; 42

.613

658 .................. 206

664 .............. 410

667 ....... 103

668 ........ 329

669 ...... i.. 101

102

224

410

670 42

6?

634

635

671 ....... ... 634-636

674 42

692 114

698 35

694 ! . 78
183

615

638

694c 101

173

175

694d 173

175

694e 173

175

695 240

697c 186
697-6 304

697-lOm 613

697-61 638

698 . 622

699 622

624

702 115

262

606-609

707 622

709 ......: 562
712 . 622

715 103

419

722 Ill
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Page
725 255

268

731 207

7316 144

747 207

752 626

628

645

754 636

762W 261

262

764 641
642

7646 637

638

767 622

776 331

788 331

808g^ ••••••••■>•••• ••• 256
809 465
812 469
819 120
819/ 120
842 38
843 225
845 468
846 465
847 465
884 38
893 20

331
925i 147-149
9259-160 to 9259-165 .. .' 632
925-3 to 925-6 444
925-3 to 925-5 ... , 444
925-5 444
925-7 119
925-8 119

120
Sec. 925-23 ' 225

925-37 177
184

925-38 177
184

925-43 225
925-56 .... , 254
925-66 306

307
925-67 254
925-113 559
925-126 444
925-196 to 925-1970 ... 327
925-249 106
925-269 306

307
925-270 to 925-294 327
926 444
926-11 579
926-135 to 926-138 326
926-137 328

Page
959-2 589
959-3 580
969-30^ to 959-304 327

959-304 327
959-34 327
1022-61 637

638
641
642

1038 342
1040 517
1081 137
10876 484
1087m-2 . .309-311
1087m.3 471
1087m-24 484
1087-1 275
1087-5 16."
1087-7 80
1087-11 275
1087-15 165
1087-16 165
1087-19 581

582"
1090 321'
1100 225
1121 137

138
1138 352

354
1138m ....352-354
1140 422
1158 et seq 337
1164 137

138
471

1191 .. . 354
1192 ' 352

353
1223 438

480
1236 25
1263 .- 480 '
1265 481
1267 380
1269 387

388
1  1270 388

481
1273 398
1294 619

620 -
1298 386
1312 to 1317 394
1312 180
1312a 232

- 1313 179
181

1316 •. . . 367
540--
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Page Page
541 1338

1317 398
279 404
394 438-440
395 1339

460 516
1317m.l to 1317?»-16 .: 81 619

125 671

545 672
546 ,  1347i

1317rM.-2 '  1348 619
1317m-3 1352 620

125 1358
394 1379-250
438 1410
439 222
447 1410O
516 14106 222

1317m.4 1410^7 348
148 1410;
320 1411
321 ' 160

1317W-5 273

36 1411m

37 14120

139 1412m-2
272 1414

314 1416-15

318-320 70

350 1416-17

393-395 105

438 528
545 1421-9 to 1421-16 . 655

591 1421-12
1317W-6 655

7 656
182 661

1317»t-7 1421-13 ... 653

394 656

439 661
441 1421-14
447 656

516 661

691 662
1317m.9 <  404 1435 247

405 1435c
439 269

440 280
1317ni.l2 206 361
1319 318 1435(2 70

819 1435e

340 1435/-35
342 1435^

397-399 159

439 14351

440 14351-1
13210 241 1436 •246—2 4S

366-368 14366
371 1458-2

1325fc ...J 241 1458-3 453
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1480 to 1481

1480

14806

1480M2

1482 ...

1483 ...

1492a6 .

Page
665

413

415

414

415

665

666

665

666"
392

392

122
351

352

355

14926 355
149406 210-212
1499 2

303

1500 2
34

303

304

351

655

1511 304
1512 1-4

1518 to 1525 41
1518 41
1519 630
1520 42

1548 187
416

417

552

1548a 315
1549 578

1550 458

1553

1558

1561

1564

1565

1565-3

15656 .

1565d

176

184

20

21

89

90

21

45

177

184

550-552

458

575

151

218

32

96

162

213

239

377

Page
520

552

1565Z 521
1570 to 1582 .. '561
1570 356-
1580 llfr
1636-47 to 1636-57 74

1636-47 • 72
74

9a

lOO

19&

428

1636-52W 270
271

1636-53 428
1636-55 154

222

224

1636-215 297

1636-241 126
1659 210

211

16660 210
211

3»668 357
358

1696 421

1728a to 1728/ 349-
1728e 22

340

1729m 366
367

370

371

1729P-1 204
1729S-6 672

17470' . I 141-142
338

1747fc 298
299

1747m 594

1747-150 442 '
442

1753-48 e<^seg.'. i . 335
1753-48 to 1753-53 498
1753-48 497
1753-51 336
17706 i 498

490 /

514

1773 263-265
301

1774 . . ." 263-265

1774a 300-302
17866-6 238

1786e.l2a 238
'230 ,

1789 474/
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1797-1

1797-62 to 1797-68

1797-62

1798a

1896 .

1897

1897a

1903

1941®

1951

1958

1966-38

2010(2

2011 .

2014-8

2014-11 .

2014-llm

2014-lln

2014-27 ..

2014-28

2024-32

2272a

2274
2330

23396
2339n-l

233971-2 to 2339n-8

2339n-3

2339n-4

2339n-25

2377 et seg.
2394-1 to 2394-31

2394-9

2394-41

2394-48

2394-52

Page

66

6?

557

418

419

555

556

156

543

544

59

389-391

543

59

390

495

496

294

295

57

63

64"
590

593

452

606-609

283

335

385

383

384

567

282

283

335

336

336

645

470

628

237

242

525

562

243

242

243

628

629

305

502

503

39

46

48

46

46

344

345

Page
2394-52 . 477

2394-70 46

2441 510

2523-3 158

402

403

2523-7 403

2598 ... 1 • 20

2629 422
2630 422

2959 38

2982 r... 8.8
98-

99-

3180a dil

3294 413

3327a 370-

571

573

3611 38

37160 83

98

99

364

I  365
461

3935 443

3937 448

3995Z> 75

76;

4060 ...249 -251

4062 249-251

4075 160

4192 23

25-29

4197 26

4199 25

4200 26

42027n 294-291;
4222 441

672

4232a 194

281

4270 to 4276a 541

4274 541

4275 540

541

4376 595

597

4377 595

597

4381 522

4382 521-523

4388 596

597

4398 89

90

596

597
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Page

4415' 372
4418 640
4419 527
44380 96-98

166

167

44386 : 429
4441 445

446

4455 146
44706 143
4549 . ' 114

434

597

598

4565 553
4568W 429
4568n 429
457571 91

92

472

473

4575i 473
4580 522
45810 522
'45816 522
*45870 198

201

203

629

45880 522
4595 ... 2.1

"
15o

177

184

4600 603
4601 601

603-605

4601-1O 602-605

4601-2a

460laa

4608/
4633

4637

4653

4719

4733 ;....

4774

4802

4862

4863

4886

4905

4906

4928

4935

4945

4947 ..

4951

4960C-1 to 4960C-4

4960C-5 .

4966

•  4971

Sunday closing. See Criminal Law.
Supervising teachers. See Education.
Supervisor. See Public Officers.
Surety bonds. See Bonds.
Surety bonds. See Contracts.
Swamp lands. See Public Lands.

TAXATION

Inheritance tax—federal tax not deducted in determining
net or taxable estate under state law

Inheritance tax—widow's. allowances arising or accruing
after June 2, 1917, not deducted in determining

Boxing exhibition—state receives 5% of gross receipts;
gross receipts include war tax ... 1

Income tax not proper basis for war bonds in question ....
Income surtax cannot be levied on a few to meet war bond

issue

79

126

127
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Page
Gross income—^interest paid in cash or charged against re

serve value of life insurance policy 132
Sec. 1164, relating to time when settlement for taxes ille

gally assessed must be made between county treasurer
and state treasurer, not a statute of limitation 127

Inheritance tax—determination by county court is an order,
not a judgment' 164

Inheritance tax is a lien and also a personal liability; lien '
may be enforced by equity action 164

Inheritance tax is due upon transfer of mortage bonds of
"Wisconsin railroad corporation owned by nonresident
decedent 271

Real estate of person in military service may be sold for
taxes with certain limitations 280

Income tax—a resident who receives commission as manag
ing agent of business conducted outside state subject 309

Income tax—salary of assemblyman subject 312
Delinquent tax—manner of returning and collecting taxes

entered on roll to pay special assessment certificates
and bonds 323

Delinquent tax—county is exclusive purchaser; no other
bid is permitted 336

Property of Indian not a citizen not taxable 342
Direction by county board to treasurer to purchase lands

..n.x sale is implied order not to sell tax certificates
.iield by county 352

Income tax—lessee of mine may not deduct from income
for depletion of mine . 471

Drainage assessments, delinquent—liability of county to
drainage districts considered 511

Automobile o-wned by nonresident of state, if in charge of
agent, is taxable in assessment district where agent re
sides, otherwise in district, where automobile is located 516

Inheritance tax—dates when payment by county treasurer
to secretary of state is due; penalty for failure to pay
such amounti^ at times specified 581

Municipal bond issue and tax levy to pay interest and prin
cipal authorized and levied in 1918 valid though ordi
nance provides that bonds be dated 1919 632

Claim of town weed commissioner for destroying weeds
on railroad property—duty of state treasurer to collect
as other taxes are collected '. 664

l.jxtbooks. See Education.

Town board. See Public Officers.

Town supervisor. See Public Officers.
Town treasurer. See Pqblic Officers. ' .,i
Trade regulations—not duty of secretary of state to make in

vestigations into merits of claims made by patrons of
collection agencies.npr to, institute action on bond .... 442

Trade regulations—construction .and application of Trading
Stamp Law .,. 594

Trade-marks cannot be used to designate persons or corpora
tions transacting business • 141

Trade-marks—name "Lincoln," fanciful or historical name.
may be registered 338

Trading stamps. See Commerce.
Trading stamps. See trade regulations.



718 Index

■  ̂ Page

Tuberculin farm—expenses of insuring property on, should be
charged to appropriation created by subd. (2), sec.
20.60

TUBERCULOSIS SANATORIUMS
In sees, 1421-12 and 1421-13 word "residence" should be

construed "settlement" 653
In sec. 1421-14, subsec. 4, words "who are nonresidents of

the county" should be read "who have no legal settle
ment in the county".. 653

Undersheriff. See Public Officers.
U. S. flag. See Criminal Law.

UNIVERSITY .
Appropriation of $50,000 may be used in part for one build

ing and in part for another constituting infirmary 288
Qlfts—regents may accept, to assist In construction of

building for infirmary purposes .' 289
Tiiitipn—a mother who has separated from her husband by

voiuntary separation and supports herself and daugh
ter may establish separate residence in this state so as
to exempt her daughter from payment , 564

Village assessor. See Public Officers.
Village board. See Public Officers.
Village marshal. See Public Officers.
Vil'ages. See Municipal Corporations.

WAR MEASURES

Sedition—facts submitted held to warrant prosecution 430

Water powers—inspection fees under sec. 31.20 payable during
period of construction of dam as well as after comple
tion

Weed commissioner. See Public Officers.

643

WEIGHTS AND MEASURES
Standard milk bottles—superintendent of weights and

measures may adopt rule that bonds of manufacturers
shall run for 3 years 210

Standard Babcock test bottles—superintendent of weights
and measures may not adopt rule that 'bonds of man
ufacturers shall run for 3 years 210

Subsec. 10, sec. 1668 governs as to berries named therein
and other similar berries; subsec. 11 governs as to all
other fresh fruits and vegetables 357

Wholesale licenses. See Intoxicating Liquors.

Widows' exemptions—allowances arising or accruing after June
2, 1917, are not deducted in determlctnc

Witness fees. See Criminal Law.

WORDS AND PHRASES
"Green skin of deer" defined 55
"General remodeling" defined 63
"Unincorporated village" defined

/
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Page
•'Emergency" as used in sec. 573/ construed 218
"Public works"—bridges and highways constructed by state 366
"Company"—voluntary trust styling itself company and

issuing shares* representing interest in. its property
comes within definition 396

"Character" as used in pure food law defined 601
"Composition" as used In pure food law defined 601
"Residence" in sees. 1421-12 and 1421-13 should be con

strued "settlement" 653
"Who are nonresidents" in sec. 1421-14 should be read

"who have no legal settlement" 653

"WORKMEN'S COMPENSATION
Medical treatment furnished is part of compensation and

is in addition to amount accruing by reason of dis
ability 39

"Worthless check. See Criminal Law.






