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FAections—Independent Candidates—An independent can
didate must file Ms nomination papers 30 days before election.
Where a special election occurs within five days of a primary,

there is no provision by which a person may have his name
placed on the ballot as an independent candidate.

January 2, 1917.
Honorable Merlin Hui.l,

Secretarii of State.
You have requested my opinion upon the following facts:
A vacancy has occurred by reason of the death of one of the

members of the assembly representing a district composed of
more than one county; pursuant to law the governor issued his
proclamation for a special election to fill the vacancy, the date
for sucli election being fixed for January 5; the primary elec
tion was lield during tlie last week in December; a candidate
who was defeated for nomination at such primary has now de
manded tlmt he be permitted to file in your office nomination pa
pers nominating him as an independent candidate for such of
fice, to be voted for at such special election. You desire to know
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whether or not such papers should be received and filed at this
time.

See. 5.02, Stats., provides in part:
"Hereafter, all candidates for elective offices shall be nomi

nated :

" (1) By a primary held in accordance with this chapter, or
"(2) By nomination i)apers signed and filed as provided

by tliis chapter.
< < * * * "

Sec. 5.26, as amended by ch. 1, Laws of 1916, provides in part
as follows:

" (1) Indci)endent or nonpartisan nominations may be made
for any office to be voted for at any general, judicial, special
or city election.
"(2) Except as otherwise provided in subsection (8) such

nominations shall be made l)y nomination papers, * •
< < * « «

"(6) Such nomination papers shall be filed as follows: for
candidates to be voted for throughout the state or any division
or district embracing more than one county, in the office of the
secretary of state, not more than forty nor less than thirty days
before the election for which the nominations are made; • *

It will be noted that this section is specifically made to apply
to special elections.

It was recently held by this department that after the publi
cation of said ch. 1, Laws of 1916, no nomination papers for in
dependent candidates could be filed because there then remained
less than thirty days prior to Ihe election, although prior to such
amendment such papers might'have been filed up to within
twenty days of such election, and in a number of instances nom
ination papers were in fact being circulated at the time of the
passage of that act with the intention of so filing them. This
would seem to me to be conclusive of the question you ask. In
my opinion a person seeking to have his name placed upon the
official ballot must be able to point to some specific provision of
the law authorizing the same. So far as I am aware there is no
law now upon the statute books authorizing the filing of these
nomination papers, under the facts stated by you, where less
than Ikirly days remain prior to the holding of such election.

It follows that, in my opinion, the palmers offered you should
not be received and filed.
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Corjyoi'dlwns—Insurance—The stockholders of a mutual in
surance company may vote to pay a loss incurred on a lapsed
policy.

January 2, 1917.

Honorable F. W. Kubasta,

Deputy Commissioner of Insurance.
In your letter of Dcccnibcr 27 you submit the following in-

quii-y:

"Question has been raised as to tlie authority vested in the
menibcrship of a towi mutual insurance company, and a case
somewhat as follows has arisen: (daim has been made against
the company for loss by fire, and upon investigation of the
claim by the adjuster for the company, it is found that the
policy of the claimant had expired a month previous to the
date of the fire. The adjuster therefore reported that the
claim was illegal and void and recommended the disallowance
thereof. The claimant now protesl:s against such action and
threatens to bring the matter before the annual meeting of
the company, with a view of securing the allowance of
such claim by vote of the members.
"(1) Can the members present at such annual meeting vote

the allowance and authorize the payment of such claim ?
"(2) If so, is there any personal responsibility assumed

upon the part of the officers making such payment?
" (3) And can a member who was not present or represented,

bring an action to enjoin the payment thereof?"

I assume, from your question, that there is no. doubt but that
the policy was not renewed. If there is a claim of renewal,
based ujmn" custom of the agent to rewrite the policy, it must be
borne in mind that there must be a custom proved that em
bodies an obligation on the part of the insured as well as on the
company. Hippolt v. Firemen's Insurance Co., 57 Minn. 275.
I assume, however, that no claim is made on the above ground.
The question as to whether or not the members of a mutual

fire insurance company can vote the allowance, and authorize
the payment of such claim, is a question which is not entirely
free from doubt. As a general proposition, a corporation holds
its corporate funds in trust, for the purposes designated in the
articles of incorporation, and for the uses of the stockholders;
and as a general rule of law, a corporation cannot give away
funds of the corporation as mere gratuity.

It was held in lieers v. New York Life Insurance Co., 66 Hun
(N. Y. 75), that an insurance company did not have the right
to vote a salary to the president of an insurance company for
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the remainder of liis life, without service. This was held to be
an act ultra vires.

In McCrory v. Chninhcrs, 48 111. App. 445, a national bank
was held to be unauthorized to make a donation to a manufac
turing establishment, to indiiee them to remain in a certain
city; the act was held to be ultra vires of the corporation.

"Ordinarily, unless created for the purpose as in the case of
charitable corporations, it is not within the power of a cor
poration to make a gift of its property, however worthy of en-
eouragiuent or aid the object of the gift may be. This would
generally be in violation of the rights of shareholders or mem
bers not consenting. But there may be eases in which a gift
of property by a corporation would be authorized as a legiti
mate mode of increasing or carrying on its business, and
are a number of cases upholding gifts on this ground. vol.
7, Am. & Eng. Ency. of Law, p. 747.

"It is a patent proposition that ordinary business corpora
tions have no power to make gifts of their property or
funds • * ♦. On the other hand there are cases that hold
that under certain circumstances corporations may make do
nations or subscriptions in aid of certain enterprises that will
tend directly or indirectly to increase the corporate business
and thereby benefit the corporation and stockholders; and
make gifts to families of a deceased officer or pay extra wages
to certain employes, and enter into contracts for advertising
and give away manufactured products for the purpose of ad-
vertising." 3 Thompson on Corporations, See. 2434.
In Vandall v. So. San Francisco Dock Co., 40 Cal. 83, the rule

was laid down that whether a given act is ulta vires depends on,
first, whether or not it is within the incorporated .powers of the
corporation; second, whether or not it is necessary to the exercise
of one of the enumerated powers. In that case it was held that
a corporation formed for the purpose of buying, seUing and im
proving real estate, and which o%vned lands near a railioad
might properly appropriate a portion of its funds to such rail
road for the purpose of increasing the facilities and
lessening the cost of transportation where the direct and prox
imate tendency of such increased facilities is to enhance the
values of its own lands. The court also laid down the rule in
that case that no infallible rule can be laid down defining ac
curately the point at which the benefit to be derived from a
pi-oposed work would cease to be direct and proximate, but that
each case must be determined upon its own facts and circum
stances.
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111 the case of Temple St. Car Ry. Co. v. Helhnan, 103 Cal.
634, the corporation in question was held to have the power to
execute a note to the conductor of a baseball park in considera
tion that he discontinue his former place of entertainment and
establish a first-class baseball park on a piece of land adjacent
to the land of the street railway with a view to increasing its
business.

Ill the case of Whetstone v. Ottawa Vniv., 13 Kas. 320, it was
held that the donation of lots by a town site corporation with no
special liinitation of powers and although the improvements do
nated were to be made outside the town site, was not an act

uUa vires. It was so held on the theory that the donation
would tend to build up portions of the toim and enhance the
value of the corporate property.

In the case of Green v. Blodgcit, 55 111. App. 556, it was held
that a corporation niiglit pay to the owner of a site for a post
office a sum of money for the purpose of securing the location
of the post office near the place of business of the corporation.
Jn the ease of liieMicu Hotel Co. v. Internatio^ial Encamp

ment Co., 140 111. 248, a gift by the Hotel Company to the En
campment Company on condition that the Encampment Com
pany would locate near the city in which the hotel was located
was held not to be foreign to the business of the hotel corpora
tion and was held to be intra vires.

In the Price's Patent Candle Company case, 45 L. J. Ch. 437,
the company had passed through a successful year of business
and had voted to give the servants of the company, who had
worked throughout the year and were of good character, a grat
uity equivalent to one week's wages. The court held that the
company could not be restrained from paying such a gratuity—•
that it was a reasonable means used by the directors to encour

age good and efficient work on the part of the seiwants, and was
in the best interests of the cori)oration and therefore was an act

iyitra vires.

Ill Cyclist Touring Clul) v. llopkinson, 1 Chan. 179, a memo-
^ randum of the corporation provided as follows:

"Provided nothing herein contained shall prevent the pay
ment in good faith of renumeration to any officers oi servants
of the club or to any member of tlic club or other person in re
turn for any .services actually rendered to the club."

A retired secretary was given a pension, by way of gratuity.
The court held, in passing upon the above memorandum, that
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the grant of a pension, by Avay of a gratuity to a retired secre
tary, was intra vires. In this coinpax'atively recent case, the
ease .of Taunton v. Royal Insurance Company, 2 Hem. & M. 135,
infra, was cited with approval, and the reason for the decision
in the Taunton case was reiterated.

In Ilutton V. West Cork Railway Company, 23 Chan. Div.

654, which was a ease of granting gratuities to retiring officials
of a corporation, when the business of the corporation was be
ing turned over to a new company, llie court distinguished it
from the case of Taunton v. Royal Insurance Company, infra, in
which it was held that a company might pay a fire loss not cov
ered by policy. The court also distinguished the Price's Pat
ent Candle case, supra, from the case then in discussion, and, on
p. 655, the court said:

"Tlie principle of tho.sc cases, as I uiidcrstand, is this: that
where there arc directors of a trading company those directors
necessarily have incidentally the i)owor of doing that which
is ordinarily and reasonably done in every sucli business, with
a view to getting either better work from their servants or with
a view to attract customers to them, as in the,case of an insur
ance company * * * . In the insurance case it was shown that
what the insurance company did was a reasonable \vay of con
ducting the business of an insurance office, in order to attract
customci-s by paying losses which were not strictly within the
terms of the i)olicy and therefore could not be said to be-le
gally enforceable against the company."

In the case of Sicinway v. Stciniray, 17 Miscl. (N. Y.) 43,
gifts by the cori)oration to public baths, library and school in
the vicinity of the homes of the emi)loycs of the company ai'e
within the corpoj-ate authority. This case lays down the fol
lowing iTile:

"An act wliich is lawful in itself and not otherwise prohib
ited, wliich is done for the purpose of serving the corporate
cuds and is reasonably tributary to the pi-omotion of those ends
in a substantial and not in a remote and fanciful sense may
tnirly be considered within the charter powers."

In the ease of Taunton v. Royal Insurance Company, 2 Hem.
& M. 135, the directors offered to pay losses caused by a gun
powder explosion although their policies contained an express
exception from such losses, at the same time not admitting any
legal liability to do so. On a biU by a shareholder to restrain
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J)ayments, it appearing in the evidence that it was usual and ad
vantageous for companies to make such payments, although not
strictly bound to do so, it was held that this was a mode of car
rying on the business with which the court would not inter
fere and the bill was dismissed with costs. In this case it ap
peared from the evidence that it had been customary for com
panies to pay losses caused by explosion even in cases where ex
plosions were excepted by the policies, and that it was for the ad
vantage of the company to deal liberally with customers even to
the extent of paying losses not strictly within the terms of their
policies, and as an example it was stated that damage to one
house by water used in putting out a fire in another house was
usually paid, although it was no more within the terms of the
policy than damage by explosion.

It seems quite clear, therefore, that cases may arise where
gifts can be made by an insurance company to persons insured
even though the loss is not covered by the policy. Upon the
same reasoning used in the insurance case and in the general
corporation cases cited above, there seems to be equally as good
ground for paying a loss where a policy has expired through
the inadvertence of the insured and therefore no legal obliga
tion exists for that reason, as where a policy is in force but the
cause of the loss is outside the scppe of it as in the Tauntpn case,
supra.

In view of the authorities above cited it is reasonable to sup
pose that our court, if the (lucstiou were presented, would fol
low the trend of those authoi-itics whicli is to the effect that
great latitude is given to a eomjiany 1-o do acts which arc likely
to promote the business success of the eor])oration. It is prob
able that, if it ai)pcared that a ])olicy holder had i)aid bis pre
miums regularly and for a long period of time and, through in-
advei'tence or neglect his policy had expired, and that to refuse
his claim for damages would shock the sense of fairness and
justice of policy holders and i)cr8ons who were likely to become
such and thereby lessen or limit the number of policies and re
duce or limit the company's business, the court would hold that
the payment of a loss to such former policy holder was legiti
mate advertising and good business judgment and therefore
valid.

The force of those decisions, however, is lessened by the char
acter of town mutual life insurance companies and their pur
poses and manner of doing business. The town insurance com-



8  Opinions of the Attorney-General

pany is strictly inntiial and, in the main, coniined to rural busi
ness. Its territory is often confined to a single town and is
limited by law to thirty towns or to a single county. It does
not advertise for busijiess and has no business solicitors. It is
a matter of no great concern to those farmers who are in the
company whetlier anollier fai*mcr comes in or stays out.
A coui;t might hold tliat the payment of scvci'al hundred dol

lars to cover a loss resulting from the burning of an uninsured
barn owned by a foi-nior policy holder was not legitimate adver
tising or sound business admiiiLstration. The court might look
upon such an act as a pure gratuity. It might conclude that
those wiio voted to pay the lo.ss were actuated solely by charity
for the barn owner and a disposition to coerce others to join
tJiem in .such charity, and not at all actuated by the purpose or
desire,of promoting the interests of the company. Of course
the company cannot give solely for charity's sake. It cannot
indulge in disinterested philanthropy. Its disbursements must
have some valid busine.ss basis even thougli they be in the fonn
of gifts or donations.

So, in the final analysis, the question in each case resolves it
self into a mixed one of law and fact, to which no positive
answer can be given. An absolute answer can be had only
from the court.

I conclude, without a deep or fixed conviction, however, that
should tliis insurance company pay the claim you mention its
action would lie legal and would withstand a court test.
In answer to your second question, if the act is done in good

faith by the majority of the stockholders, that is all that can be
required of tlicm. 11, cannot bo said that they arc to receive
any benefit that does not accrue to the minority stockholders as
well, and if there are any detrimental results to the minority
stockholders they arc also detrimental to the majority stock
holders. If the insurance is paid there can be no doubt but
tiiat it is iiaid in good faith in the belief that it is a proper busi
ness policy for the insurance company to pursue, and for that
reason there would be no right of action against the majority
stockholders for so voting.
In answer to your tliird {juestion, the act, of voting to pay

the loss, can be attacked as an ^dira vires act. A minority
stockholder can, by himself or on behalf of the minority stock
holders, invoke the aid of courts of cfiuity to restrain threatened
ultra vires acts on the part of the majority stockholders.
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Thompson, Corporations, Sec. 4502; Northern Trust Co. v.
Smjder, 113 AVis. 516; Thompson, Corporations, See. 5693. The
fact that the stockholder is not injured by an ultra vires con
tract to which all -the other members have consented does not
prevent his maintaining an action to enjoin its performance.
Thompson, Corporations, Sec. 4502.
In the ease of Carmien el al. v. Cornell et at., 148 Ind. 83, it

was held that where the officers of a mutual insurance com

pany have accepted the proof of loss of a claim made by the bene
ficiary of an invalid policy and are about to lay assessments
upon the members for the purpose of paying said invalid claim,
the members of the company have no adequate remedy at law
and are entitled to injunctive relief. You are advised, there
fore, that if the minority stockholders, or any of them, feel
themselves aggrieved in that the proposed payment of the loss
in question is an ullra vires act the proper method of testing
the question out is by a suit in equity to enjoin the payment
thereof.

Bridges and Iliglnvays—Counlies—A town chairman acting
on the county road ajid bridge committee while considering mat
ters within liis town is to be compensated and paid as any other
member of the committee.

January 2, 1917.
Thojias a. Sanderson,

District Attorney,
Sturgeon Bay, Wisconsin.

I have your request for my opinion, as to whether or not the
county clei'k is authorized to issue an order to a town chairman

for services rendered and e.xpenses incurred, while acting as a
member of the county state road and bridge committee, upon
highway construction woi-k within his town, without the bill
therefor having first been presented to and allowed by the
county board.

It is my opinion that the chairman of a town, while acting
as a member of that committee, is to be paid in precisely the-
same way that other members of the committee ai-e paid.

The statute directs the election or appointment of a committee-
of not less than five, which committee is known as the "county
state road and bridge committee," and prescribes the powers
anil diitics of such committee, (Subsec. 8, sec. 1.317»i—5.),
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members of such committee shall he reim
bursed for their actual and necessary expenses incurred in the
performance of their official duties and shall be paid the same
per dicin for time actually and necessarily spent in the per
formance of their duties as is paid to members of other county
board committees." (Subsee. 8, sec. 1317»j^—5.)

"(4) The town cliairman of each town in which state aid
road or bridge construction is performed shall be ex officio a
member of the county committee and shall act with such com
mittee on all matters affecting such constniction in his town,
provided the town has voted a portion of the cost thereof."
(Sui)sec. 8, sec. 1317m—5.)

In directing construction woi'k in any town, the chairman of
that town is as much a member of the committee as any one else
is, provided the town has voted a portion of the cost of the
work. Being a member of the committee, I can see no reason
wliy the general provisions as to comjien.sation of committeemen
should not apply to him.

This is also the view taken by the "Wisconsin highway com
mission. See p. 31, Bulletin No. 5, Wisconsin Highway Com
mission, 1915.

The general rule, as well as the practice, is to pay county
committeemen in the same manner that ordinary claims against
the (•(ninty ai'c paid. Their compensation does not seem to fall
in any of the special classes, nor is there anything in the State
Aid Highway Law which seems to even contemplate payment
for such services out of the county road and bridge fund.
Every person, with certain exceptions not applicable here,

having a claim again.st a county,
"shall make a statement thereof in winting, setting forth the
natui'c of his claim and the facts upon which it is founded, and
if the claim l)e an account Ihe items thereof separately, the na-
Inre of each, and the time expended in the performance of any
se:-viee charged for • • •. Such statement shall be verified
by the affidavit of the claimant, his agent, or attorney, and filed
with the county clerk; but no such claim against any county
shall bo aclcd upon or considei'cd by any county board unless
such statement shall have been so made and filed." (Subsee.
1, sec. 677, Stats.)

When any claim has ])een allowed by the county board it shall
direct an order to be drawn upon the county treasurer in favor
of liie claimant, for the amount allowed, but uo orders except
to i)ay members of tlie board shall he drawn within five days
after the allowance of the claim. (Sec. 686.)

It is the duty of tlic county treasurer to pay out moneys be-
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longing to the county only upon the order of the county board,
signed by the county clerk and countersigned by the chairman,
except when special provisions for payment is otherwise made.
Except in Milwaukee county, the county treasurer shall pay
out all money in the county road and bridge fund on the order
of the county highway commissioner, the county clerk and the
chairniaii of the county board. (Subd: (2), sec. 715.)
Drafts upon the road and bridge fund are audited by the

county higliway committee; and that committee is required,

" (e) To meet from time to time at the county seat to audit,
together with the county clerk, all pay rolls, and material
claims and vouchers resulting from the construction of state
aid roads and bridges." (Subd. (2), subsec. 8, sec. 1317m—5.)

There is no intimation here that the expenses and per diems
of the county committee are to be audited; and the law does not
favor the auditing of claims by the claimants themselves.
Such auditing is permitted when there seems to be no practical
way of avoiding it. For instance, the members of the county
board audit their own or each others' claims for per diems and
mileage.

As befoi-c remarked, there is no provision for charging this
committee disbursement to the road and bridge fund, and the
provisions of the statute which direct the disbursement of that
fund, by inference, negatives its use for any other purposes
than those enumerated in the statute.

To begin with, the salary and expenses of the highway com
missioner are not paid from that fund but from the general
fund in the county treasury. That is also true of his assist
ants. (Subd. (c), subsec. 2, sec. 1317m—6.)
The electors of any town arc authorized to vote a special tax

to build bridges and otherwise imi)rovc the system of state high
ways.

"Such special tax may be expended to pay the town's share
of the coat of constimcting bridges on a prospective state high
way; in reducing the grades of hills; in clearing, grading, drain
ing, protecting, or rciocating a portion of the prospective state
highway system; or in improving by grading, draining, and
surfacing * * * a portion of the prospective system of state
highways; * * (Subsec. 2, sec. 1317w—4.)

All moneys received by the county for the improvement of
the state aid highways shall be credited to the county road and
bridge fund and the county board is required annually to levy a
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tax to maintain tlic coiintj road and bridge fund. (Subsec. 5,
sec. 1317ni—5.)

Such tax shall be in addition to all other highway taxes and
shall be kept in a fund known as the county road and bridge
fund, separate and distinct from the general funds of the
county; and expenditures from it shall be made only for the
purpose of constructing and luaiiitaining highways and bridges
in accordance with the provisions of this act and for the pur
poses of pui'chasing, o])erating or renting, and maintaining
machinery, quarric.s, and gravel pits used, in such construction
and maintenance." (Subsec. 6, see. 1317m—5.)

It seems fairly clear, from the statutory provisions above
quoted and referred to, that the per diem and expenses of -all
members of the county highway committee, before the same can
be paid, must be presented as a claim to the county board and
be acted upon in the manner of ordinary claims.

Bridges and Iligliwags—Counties—Contracts—"Where a bid
for furnisliing ci-ushcd rock to a county at 75 cents a cubic yard
was accepted liut the contract was not reduced to writing nor
approved by the higliway commission and the bidder did deliver
crushed roelc for which he was paid 90 cents a yard, such pay
ment was illegal and may be recovered.

January 2, 1917.
Thos. a. Sanderso.n,

District Attorney,
Sturgeon Bay, Wisconsin.

It ai)pears, from your letter of December 30, that bids were
asked in 1914 for highway work in the town of Gibi-alter; that
Tlios. F. (.'armody submitted a written bid to fui'uish ci'ushed
stone ill that town at 75 cents per cubic yard; that it was
agreed, between him and the highway commissioner and high
way committee, that Carmody's bid was accepted, but the con
tract was not reduced to writing; that, by direction of the com-/
missioner, (^armody furnished for the joij in question 837 cu
bic yards of stone; that the commissioner reported on account
thereof,

"Thomas Carmody, I)<ic. 15, crushed stone, 837 cu. j'^ds. at
90 cents . . . . $753.30,"
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and a county order was issued to Carinody for that araoiuit and
paid; that there was no written api)roval by the state highway
commission of any contract with Carmody, nor did the liigh-
way commission autiiorizc to have this work done, otiier than
by contract.

The following action was taken by the county board:

"Jloved, seconded and carried tliat the highway committee
together with the district attorney, be and is hereby authorized
to take legal steps to recover the money that was paid in excess
for crushed stone in the town of Gibralter."

Upon tlie foi'cgoing statement of facts, you ask for my opin
ion upon these questions:

" (a) What cause of action, if any exists, and
"(b) Who should be made party or parties plaintiff, and

who party or parties defendant?"

The action would be to return to the treasury .of the county
money illegally taken therefrom.
I think such a cause of action is shown to exist. The agree

ment which resulted from the acceptance of Carmody's bid by
the connnissioner and the committee constituted a contract, even

though the agreement was not I'educed to writing. There was
a complete meeting of minds.
Further than this, the agi-eement was executed. An offer

and an acceptance thereof which do not amount to a valid ex
ecutory contract may become a valid executed contract through
])crfornianee of the agreement. The agreement which was made
by the acceptance of Carmody's bid apppears to have been fully
executed.

In the next place, the statute does not require this contract to
be in writing. It was provided, by subd. (a), subscc. 4, see.
1317m—6, Stats. 1913, that the highway commissioner should
make contracts in the name of the county; and, by subsec. 3,
13177a—7, that all contracts shall be between the county board
and the eontraetoi-, and that the matter of advertising for bids
and the forms of proposals, contracts and bonds shall be fixed
by the state highway commission. It is the common practice,
and the eorrect one, to have the.sc conti-acls fully reduced to
writing and signed, but so long as the statute does not make
such writing and signatures an absolute essential, a valid con
tract can be made without them, therefore, all that this con-
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tract lacked of full compliance with the statute was the writ
ten acceptance of the highway commission—

"All contracts shall be between the county board and the
contractor, and no contract shall be awarded without the writ
ten app]-oval of tiie state liighway commission.'' (Subsec. 3,
sec. 131 Tin—7, Stats. 1913.)

Whethei' or not the requirement that such approval must be
in writing is mandatory need not be determined, for Carmody
must rely upon some contract to justify Ms drawing money
from the county treasury. He must justify his receipt and re
tention of the money upon some legal ground.

If he is not estopped from lisserting that this acceptance of
Ills bid failed of binding effect, because it lacked the approval
of the highway commission, and such want can be sho^vn, it
would not help him. The only other possible basis for him to
claim payment for the cmshcd stone he furnished is a contract
made with the highway commissioner without advertising and
without asking for bids. But to make that sort of a contract,
the commissioner must have the sanction of the state highway
commission; its approval is as much required to a valid con
tract, in one class, as in the other.

"3. All highways and bridges for which state aid is granted
shall be constructed and improved by contract unless the county
highway commissioner and the state highway commission
shall agree that some other method is more advisable * • *.
All contracts shall be between the county board and the con
tractor, and no contract shall be awarded without the written
approval of the state higliAvay commission.
"4. If for any reason it is inadvisable to let a contract for

tlic construction of any highway or bridge for which state aid
is granted, the county highway commissioner or other person
in charge may, with the approval of the state highway com
mission, construct the Mghway or bridge under his own super
vision, and may use such methods of paying out the funds in
the county treasury available for the work as may be authorized
by the county board and approved by the state highway com-
mi.s.sion." (Sec. 1317»i—7, Stats. 1913.)

No agreement to pay Carmody 90 cents per cubic yard for

the cru.shed stone was authorized'by the county board or ap

proved by the state highway commission, nor did the highway
commission consent to proceeding under said subsec. 4, in place

of subsec. 3. If the approval of the highway commissioner's
acts, by the high'way commission, is an absolute essential to a
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valid ai^reeinent under one of these subsections, it is under the
other; and, by the same reasoning, the authorization of the
county board will be held mandatory.
The result of holding these several provisions regarding ap

proval and authorization to be mandatory, coupled with the fact
that no authorization or approval was given, would leave Car-
mody without any contract to rely on. The only way in which
the title to the funds in the county treasury could pass to Car-
mody is by a valid contract. If there wci'o no such contract.
Carmody might be required to return all the money he received.
The illegal disbursement of public funds does not trar-sfer the
title thereto, and they may be recovered by action. Etsell v.
Knifjhl, 117 Wis. blO; M^ashhunt v. Lcc, 128 Wis. 312: Wvbster
V. Douyla.s Counhj, 102 Wis. 181; Qtmm r. Paff, 98 Wis. 586.

Certainly, no court could say that Carmody was not bound
by the agreement made under said subsec. 3, because of a cer
tain infirmity or defect in that contract, and in the next breath
say tliat Carmody could receive and keep 15 cents per cubic yard
additional to the i>rice first stipulated for, under a subsequent
contract whiqli had the same defect or infirmity.

If the county highway commissioner colluded with Carmody
in making a voucher foi- 15 cents per yard more than had been
■agreed upon, that would constitute actionable fi-aud that would
make both parties to it liable.

The county is the proper party plaintiff. Vov such an action
it is probalily the only person interested in the subject of the ac
tion, and in' olitaining tlie relief demanded, and hence is tlie
proper plaintiff under sec. 2602, Stats. But if that is not the
case, then the county is the active trustee of this fund and is
made the proper party plaintiff, by sec. 2607, Stats. If thwe
was a contract it was made with the county. If there was no
contract, then its custody of the fund makes it the proper party
plaintiff. . , , ,

In Milu:«uk,e v. V. S. F. (!. Co., 144 Wis. 603, it was held
that the city was the trnstec of an exri'css trust, where a bond
in the municipal court ran to the city hut was Kivc.i to secure
the payment of moneys which belougcd to and eventually were
to go to the county. See also, State v. Weltstein, 64 Wis. 234.

Carmody is the proper party defendant. The person who
received the money is the only necessary iiarty defendant
though others may be proper parties. If there wore actua
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fraud practiced in withdrawiii<r this money from the county
treasury, all parties to tlie fraud should be made parties to the
action, as all arc personally liable under that state of facts.
\\ ebslcr v. DoikjIus County, supra.

Counlics—Iiridiif.s and Highways—A county may appropriate
money for setting out ornamental and shade trees along the
highway.

January 3, 1917.
J.\MES H. Hill,

District Attorney,
Baraboo, Wisconsin.

Your letter of December 29, 3916, addressed to A. R. Hirst,
state highway engineer, has been submitted to me. You ask if
he or 1 can suggest some way whereby Sank county can aid the
town of Baraboo in such a manner as to earn a certain bequest
made by the Warner will.

It apriears from your letter that said will makes said legacy
dependent upon the raising and expending of $5,000, in plant
ing ti-ecs and building a side path in and upon a certain high-
Avay.

In my opinion, the statutes authorize the town and also the
county to expend money for those purposes. The planting of
ti-ecs and building of sidewalks arc highway improvements.
The town board, upon the petition of ten or more resident tax

payers. may order twenty-five per cent of the highway taxes ex
pended each year,

in coiistructing such sidewalks and purchasing and setting
out such shade and ornamental trees, or either, as and where
sucii order .shall direct and designate." (See. 1243.)

Sees. 134fia and 1346h also make provision for improving
highways by planting trees and making sidewalks. All three of
those sections are in the chapter entitled. "Highways and
Bridges."

The. county may aid in this matter ocl libilum.

"1. The county boards are given authority to * * * aid in
constructing or tmproving any road or bridge within the
county." (Sec. 3317m—5.)

In my opinion, these statutes furnish a clear way for the town
and the county to expend money for the purposes stipulated in
the will, as a condition of receiving the bequest.



Opinions of the Attorney-General 17

Educalion—Coun(ics—A county may discontinue a county
training school by refusing to appropriate money therefor.

January 4, 1017.
IloNORAiU/E ('. P. Gary,

Sujycnnlcndenl of Public In.slruclion.
In your communication of December 22, you state that the

county board of supervisors of Waushura county, a number of
years ago, passed a resolution and made an appropriation for
the establisliment and maintenance of a county training school
for teachers in that county, under the provisions of sec. 411—1
to 411—7; that at the last November session of the county board'
of said county, a resolution wa.s passed to discontinue tlie county
training school; that no api>i-opria1ion was made for maintain
ing the same, and the county fulled to appoint a member of the
training school board.
You .submit the following question:

"I desire to know if the county board of supervisors of any
single county maintaining a county training school may dis
continue the institution through failure to appropriate money
for its maintenance, and by failing to appoint persons to mem
bership on the county training school board."

Sec. 411—1 reads:

'The county board of any county within which a state nor
mal school is not located, is hereby authorized to appropriate
money foi- the organization, equipment and maintenance of a
county training school for teachers of the common schools."

There is no express provision commanding the board to levy
a tax and provide the necessary funds for the maintenance of
the school, neither is there a pi-ovision that the appropriation
shall continue from year to year after the same has been once
made.

In an opinion to Governor Philipp, under date of May 2,

1016, I came to the conclusion that a county agricultural school

may be discontinued by a county board. (Vol. V, Op. Atty. Gen.,

p. 3i!)l.) The creation of said school is authorized by sees. 5530
to 553/, Stats., and you will note that the language of the statute

in that case is, to all practical purposes, identical with the word
ing of the statute ])crtaining to county training schools.

This matter is not fi-ec from doubt, in view of the principle
of law ai)])lied by our supreme court, in Northern Trust Com

pany V. Snyder, 113 Wis. 516, 532; Holt Lumber Company v.

2—A. G.
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Oconto, 145 Wis. 500; State ex rel. Williams v. Sawyer County,
140 Wis. 634—that, where the county board is given an option to
adopt certain statutes and establish an institution therein au-
thorized, the i-ight to discontinue such institution will not be
implied, unless it is expressly therein provided.
The wording of the statute, in my opinion, is such that this

principle is not applicable. The county board is simply au
thorized to appropiiate the money. There is no language
used which necessarily has a mandatory significance, and
1 am constrained to come to the conclusion that the county board
may discontinue a county training school maintained by a
single county for the same reason that the county board may
discontinue a county agricultural school. In arriving at this
conclusion, I have not overlooked the opinion of my predecessor,
1hat where a joint county training school has once been estab
lished, neither county can withdraw its aid from such institu
tion. Sec Opinions of Attorney General for 1912, p. 196.
The language of the statute applicable to the joint county

training school is different, and has a mandatory significance.
In sec. 411—8 we read:

''Whenever two or more counties unite- in establishing and
maintaining such school, the county school board provided for
in such cases shall determine the amount of money necessary
for the maintenance and equipment of the school for
tlie next succeeding year, and annually thereafter. They
shall apporiion the amount to be raised by taxation among the
counties in pi-oportion to the assessed valuation of the real and
personal pi'opcrty in each county as last fixed by the state board
of assessment, and shall report to the county clerk of each
county on or before the first Monday of November in each year,
the amount of the apportionment so fixed, and such amount shall
he levied in the county tax of each county for the ensuing year
for the support of the school."

I believe under this statute, which has a peremptory signifi
cance, the county board could be compelled, by mandamus, to
levy the tax necessary for the maintenance of the school, as de
termined l)y the joint school board, and, there being no provi
sion in the statute authorizing a discontinuance of the joint
county training school, I believe the conclusion arrived at by
my predecessor is correct; but I must hold that a different prin
ciple applies to a county training school maintained by a single
county.

Your questions are, therefore, answei'ed in the affirmative.
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Counties—Bridget and Highways—'YhQ chairman of the
county board is not cx officio a member of the county road and
bridge committee.

January 5, 1917.

L. 11. ilEAO,
DisLricl Attorney,

Shell Lake, Wisconsin.

By letter of January 4, 1017, you call my attention to subd.
11), subsec. 8, sec. 1317m—5, Stats., providing for a county road
and bridge committee, and you say:

"Our county board have elected four members of that com
mittee and no more. The chairman of the county board was
not elected one of them. He claims to be an ex offiao
member of that committee under that statute. Can he be a
member of that committee unless elected the same as the others
are?"

1 think your question must be answered in the negative.
The very plain language of the statutes, and also the rules of
statutory construction, if there were any occasion to appeal to
those rules, in this instance,—1 do not think there is—compel
that answer. The pertinent language of the statirte follows:
"Each county board * * * shall by ballot elect, or by res

olution instruct tlie chairman of said board to appoint, a com
mittee of not less than three or more than five persons, of which
said chairman may be one, who shall hold their officers
year and until their successors are elected and have qualitied.
Such committee shall be known as the county state road and
bridge committee, * *

Evidently, the county board did not authorize the chairman
to appoint the committee but itself selected the members of the
committee. I can see no ground upon which the chairman of
the board can claim that he is a member, ex officio, or otherwise.
His contention that he is a member of the committee amounts to
this: He changes or reads the word "may" where it occurs
in the phrase "of which said chairman may be one," to be
"shall." Such a change in a statute is simply legislation.
The phrase just quoted was undoubtedly inserted to make it
possible to have the chairman of the county board serve upon
this committee, in cases where the resolution of the county
board directed the chairman to attend the committee. With
out this provision of statute, the chairman could not appoint
himself. Where the members are elected by the board, this
phrase is not operative.
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Ihc Htjitiilc does i)i'ovidc for cx ojjicio incinbers of that coni-
luittoc. Only those-provided for by statute can be cx officio
luenibers, and the iuelusion of one means the .exclusion of all
others.

"(4) TJic town chairman of each town in wliich state aid
road or bridge; construction is performed shall be ex officio a
member of llu; county committee and sliall act with such coin-
initlce on all matters affecting such construction in his town,
provided the town has voted a portion of the cost thereof."
(Subscc. 8, sec. 1317ja—5.)

If the chairman of the county board happens to bo from one
of the towns he would, on the latter account, be an cx ojjicio
member of the committee as to the work in his town. The town
chairmen arc Ihc only c.i; officio members. All other mem
bers arc cither cleclod or appointed. Where they arc eleclcd, the
resolution of the county board names the numbers. If the name
of the chairman is not included, he is not a member.
I had occasion to consider the history of tliis particular pro

vision of state ill an opinion given December 3, 1915, to C. J.
Sunnier, district attorney. (Vol. IV, Op. Atty. Gen., p. 1048.)
It was then held that the elective members of this committee
need not be members of the county board, and the same subject
was considered in an opinion dated April 28, 1916, to Stanley
G. Dunwiddie, district attorney. (Vol V, Op. Atty. Gen., p.
339.) 1 have no hestitation in advising you that the chairman
of the county board is not a member of this committee.

Kducalion—Bonds of School Book Companies—Each individ
ual bond must be approved by the attorney general.

January 8, 1917.
HoNORAimi': C. P. Gary,

Snpcrinlendent of Fuhlic hislruction.
I have youi- ixaiucst for opinion under date of January 6, in

whicli you refer to sec. 553)11—102, Stats., which provides as to
bonds fiii-nished under the School Text Book Law:

"Such bond shall be aiiproved by the attorney general and
shall (•oiiliniH* in foi'cc for the period of five years • •

Vou ask whel.iicr this section requires that each bontl shall be
individually ajiproved by the attorney general, or whether the
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attorney general's approval of a form of bond to be followed in
all eases will be sufficient.

"While it would sccin that the attorney general's approval of
a form, provided your department would see that the form was
carefully followed and the bond properly executed in each in
stance, would be sufficient for all practicable purposes, the
language of the statute above quoted, and that of the preceding
section, appear to deal with the bond therein required individ
ually.

From the language of the statute it follows, in my opinion,
that the approval of the attorney general is refpiired as to each
individual bond.

PuUic Officers—Vidrict Atiorneys—Jt is the official duty of
a district attorney to ])rosecute bastardy cases, and if he charges
therefor he is guilty under sec. 4r)40r;.

January 8, 1917."

H. W. Kudow,

District Attorney,

Menomonic, Wisconsin.

In your communication of Jjmuary G you state you have
taken the grounds, in a bastardy proceeding, that in a settle
ment of such a case the district attorney is not allowed to charge
for his services, if settlement is made by money pajnnent. You
a.sk wliQther you are light and, if so, whether the district attor
ney who has been cliarging in such eases is liable to criminal
punishment.

Sec. lf)33m, Stats., provides:

"It shall be the duty of the district attorney to aiipear and
jiro.secute in all bastardy proceedings in the trial court and
whenever notified and requested by the justice or magistrate,
at the ^preliminary examination, and the rule for the taxation
and ])ayinent of costs therein shall be the same as in criminal
jprocecdings and actions; ]>roYided, that the provisions of sec
tion 4002 and 4713, of the statutes shall not apply."

Under this statute it is the duty of a district attorney to pros

ecute these cases in the trial court, rndeinthesc provisions of
the statute, it would seem that any part taken by the district at
torney in such a ])roceeding or settlement of the case would be
a part of his official duties a.s district attorney, and that no
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charges should be made for any services that he may render. If,
however, he docs charge for those duties which are a part of
his official duties as district attorney, he will be liable, under
see. 454-9(;, Stats., which provides:

"Except as specifically authorized by statute, no officer or
employe of the state shall, directly or indirectly, receive or ac
cept any sum of money, or anything of value, for the furnish
ing of any information, or performance of any service what
ever relating in any manner to the duties of such officer or em-
l)loye. Any iierson violating this section shall be punished by
a fine of not less than twenty-five dollars nor more than one
thousand dollars, pr more than six months' imi)risonmeiit in the
county jail, or by both such fine and imprisonment."

Public Lands—Esc/ieaf—The title to an escheated estate

vests in the state immediately upon the death of the owner and
from that time is not subject to taxation.

January 9, 1917.

Honokaui-e W. K. Bennett, Chief Clerk,
Comynissioners of Public Lands.

I have yours of December 26, in which you submit for my con
sideration and for an opinion the following statement of facts
and the questions which have been raised:

"Under date of May 25, 1916, the county judge of Ashland
county, certified to a copy of an order of said court, dated
December 1, 1914, assigning to the state as escheated from the
estate of Michael V. Stremayr, deceased, without ' heirs, the
NWi/4 of SWi/i and the SWi^, of SWi/i, Section 30, To\yn8hip
41, Range 1 East, Ashland county, and said order is duly re
corded in this office.

"On June 1, 1916, the commissioners of public lands, ap
pointed A. W. Sanborn and James Good of Ashland county to
appraise said lands. On the 28th day of June, 1916, said ap
praisers submitted their report of appraisal, fixing the value
of said lands at $1200.
"In accordance with a resolution adopted by commissioners

of the public lands, December 14, 1916, an advertisment was in
serted in "The Eagle," a public newspaper published at But
ternut, Wisconsin, nearest to the lands described, pursuant to
law.

"Under date of December 19, 1916, the Wausau Title Co. of
Oshkosh, addressing the secretary of state, set up that they hold
tax deeds to those lands issued by Ashland county in 1906, on
tax sales of 1902 and 1903.

"Under date of December 21, 1916, in response to an inquiry.
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the registrar in probate for Ashland county, advised this office
that M. V. Streniayi-, from whom the lands escheated, died on
the 10th day of ilay, 1899.
"Question 1. Did the title to the lands vest in the state im

mediately on the death of Strcinayr or only from date of the or
der of court iissigning the same to the state, December 1, 1914?
"Question 2. If title was in the state immediately following

the death of Strcmavr in 1899, was the property subject to tax
ation in 1902 and 1903, and are tax deeds based on sales of
those years valid?"

Art. IX, sec. 3, constitution of the state, reads as follows:

"The people of the state, in their right of sovereignty, are
declaimed to possess the ultimate property in and to all lands
within the jurisdiction of the state; and all lands the title to
wliich shall' fail from a defect of heirs shall revert or escheat
to the people."

Ch. 18, Stats. 1915, relates to the subject of escheats, and sec.
283 in said chapter reads as follows:

"The eoniinissioncrs of public lands shall, whenever they
shall have reason to believe that any lands have escheated to
the state for defect of heirs, cause due inquiry to be made to as
certain the right.s of the state, and the attorney-general shall
bring any suit or action or take any requisite proceeding nec
essary to protect and secure the rights of the state. The said
commissioners may, in their discretion, either take possession of,
or cause to be sued for and recovered as aforesaid when nec-
essai'y, any real estate believed to have escheated to the state,
or may proceed directly to sell all the right, title and iiiterest
of the* state therein, without first obtaining possession thereof
and without office found."

Sec. 284, Stats., prescribes the manner in which the es
cheated lands may be sold and how the proceeds of the sale may
be recovered from the state by the owner or owners, his or their
heirs, re])roscntativcs or assigns, within twenty years after the
sale, in ease it should prove that in fact there had been no es
cheat.

Sec. 285, Stats., gives to the commissioners of public lands
the discretion to cause such lands to be appraised in the manner
provided by sec. 279.

See. 2462 makes it the duty of any county judge who has
knowledge or information that any real estate in his county has
escheated to the state or that the state is entitled to receive any
personal property of a deceased pei'son, for want of heirs or
next of kill, to notify the attorney general of such fact,
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See. 3985, subd. (7), reads as follows:

111 ease there sliall be no known heir or distributee tlie per
sonal eslale not disposed of by tlie will shall belong to the state;
and all tlic jiersonal estate of any deceased person, whicli shall
not be ciaiinod by tlie legatee, heir or distributee within thi-ee
years after the death of the owner thereof, shall, in like manner,
belong to the state, subject in jjoth cases only to the debts, fun
eral charges and the exjienses of administi-ation, and shall be
jiaid to the state treasni-er and become a part of the school
fund."

Sec. 3986 requires the county court having jurisdiction of any
escheat, whei'o the state is interested iiy virtue of the provisions
of see. 3985, snbd. (7), to notify the attorney general thereof,and
it. is made the duty of the attorney general to appear for and
protect the interest of the state.

Sec. 3987 jirovides for a refund by the state of any personal
estate paid over to it. under the provisions of sec. 3935, subd.
(i), in ca.sc any person establishes his right to the same "within
the time and in the manner tlieroin provided.
1 believe that the above makes reference to all the constitu

tional and statntoiy i)rovi.sions to be found in the constitution
and statutes of t.he state of Wisconsin.

I am unable to find any declaration of the supreme court of
this state which might be held or construed to be an answer to
any of the questions .submitted by you in your letter. In fact,
I luive not been able to find any reported case in this state in
whieli the above citation from our constitution or in which the
provisions of cb. 18, Stats., have been under consideration; so
that, an answer to your (luestions must be given after a consid
eration of the above (piotcd constitutional and statutory pro
visions, aided by the decisions of the courts of last resort, of
other slates, which have similar provisions embodied in their
con.stilution and law.s.

The constitution, as the fundamental law of the state, declares,
in the section above ([uotod:

"All lands Ihe title to which shall fail from a defect of heirs
shall revert or escheat to the people."

Tills, of itself, is sufficient authority for holding that immedi
ately upon the death of the owner of real estate, the title to
which fails from a defect of heirs, reverts or escheats to the
state wilhout any formal adjudication by any court or other
local or state functionary.
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The constitution docs not empower the legislature to confer
upon any judicial or administrative officer of the state authority
to transfer the title to such lands, neither has the legislature
provided any machinery by whieli the title to such lands is to
be declared or adjudicated in the state. The clear inference is
that the constitution itself sufficiently provides that the title
to lands which shall fail from a defect of heirs, shall revert or
eselicat to the people, as the possessors of the ultimate property
in and to all land within the jurisdiction of the state of "Wis
consin.

It has been i-espcatedly held by our supreme court that the
final order in a probate proceeding in the county court docs not
transfer the title to property, from the deceased to his heirs
or devisees, but that the order simply determines the persons

entitled and their respective interests therein. Gillctt v.

Treqnnza, 13 Wis. 472; Jones v. Roberts, 84 Wis. 465.

Tin; order of the county court of Asldand county added noth
ing to the state's title to the land described in your letter, and

I (}uestion the right of the said court to assume jurisdiction of
an cstato which is escheated to the state. The law—sees. 2462

and 3936—above cited, makes it the special duty of any county
judge of this state having information or knowledge in such
matters, to notify tlie attorney general thereof; and then it be
comes the duty of the attorney general, pursuant to sees. 283
and 3936, under the directions of the commissioners of public
lands, to protect the interests of the state.

Primarily, it is the commissioners of jiublic lands who have
juri.sdiclion ovei- lands which have escheated to the state, and not
the county courts of the counties in which the lands He. It has

occurred to me t-hat your department should take immediate
charge of such escheated estates, whenever and as soon as you
I'oceive knowledge or information of their existence, so that the

same may not lie wasted by nnauthoriz(^d county court proceed

ings, in and by which unscrupulous administrators and their at-

lorneys appropi'iate to themselves a goodly share of such es

cheats, iiefore the same finally reaches the state treasurei'.

While it appeal's, from some authorities, that in a few juris
dictions the title to such ])i'operty docs not vest in the state un
til an imjuest of offici^ or other .statutory in'ocecdiugs are coni-
])lied with, this is not true in the great majority of the .states in
the union. 'IMic courts of New York, Pennsylvania, New Hamp
shire, New Jersey, Virginia, Michigan, Tennessee, Nebraska,
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Texas, Idaho, and some others, all sustain the rule that upon the
death of an OAvner of land, intestate and Avithout heirs, the title
to said lands vests, instanter, in the state, and that no formal pro

ceedings are necessary to establish an escheat. Sec the folloAv-
ing cases: McCoii</1uil v. liynn, 27 Barb. (N. Y.) 376; Eftcn-

kf.hner v. lloffcrman, 66 Barb. {N. Y.) 374; Kuhcck v. Gardner,

7 Watts (Pa.) 455; Kcphart v. Strauh cf: Sherrack, 21 Pa. Dist.
477; Montgomcnj v. Dorian, 7 N. H. lipts. 475; VanKlcck v.
O'JIanlom, 21 N. J. L. 582; Sands t'. Lynhan, 27 Grattain, (Va.)

R. 291; Crane v. Recder, 21 Mich. 24; Tennessee v. Goldberg's
Unknown llcirs, 86 S. W. .Ri)ts. 717; Stale v. Reeder, 5 Neb. 203;

Ellis V. State, (Texas) 21 S. AV. 66; Slate v. Stevenson, 55 P.
886; 6 Idaho 367.

I desire to call your particular attention to the case of State

V. Recder, supra. The Nebraska constitutional provision as to
escheats ivads the .same as oiu's and its court held, in the above
case:

"On the death of a tenant in fee Avit.h defective heirs the title
and right of possession to land eo instante vest in the state."

My answer to yoiii- fij-st (piestion, therefore, is that the title to
the lands described in your letter vested in the state immedi

ately upon the death of Stremayr, and not. from the date of the
order of the court assigning the same.
Having concluded that the title, to said lands has been in

the state since the death of said Stremayr, which occurred on the
10th day of Alay, 1899, the answer to your seeoiid question is not
difTieult:

See. 1038, Stats., reads, in pait, as follows:

"The property in this section described is exempt from tax
ation, to wit:
" (1) That owned exclusively by the United States or by this

state; * *

These lands i)eing exempt from taxation, the local authori

ties Avcrc unauthorized to enter the same upon the assessment
rolls, and could not legally a.sscss the same. All tax ])roceedings
Avhich resulted in a tax deed now claimed by the Wausau Title

Company of Oshkosh, are void; the said tax deed is illegal; and
•the state, oj- any j)urciiaser from the state, may bring an ac
tion in the proper court, to (luiet the title, under the provisions of

sec. 3186.
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My answer to your second question, therefore, is that the
title in said lands was in the state immediately following the
death of Stremayr, in 1899, and the same were not subject to
taxation in the years 1902 and 1903, and the tax deeds based
on the sales of those years arc not valid.

Sewer Tax—Public Property—A "sewer certificate" issued
against the normal school property at La Crosse is invalid, as
state property is not subject to special assessments..

January 9, 1917.

Honoradle William Kittle, Secretary.
Board of Regents of Nornud Schools.

In your letter of January 8, you submit for my opinion a
question submitted to you by Regent Wolfe of the La Crosse
normal school. Mr. Wolfe's statement is as follows:

"I have just advised a local firm of contractors that con
structed a sewer in the sti'cct adjoining normal school prop
erty that sewer certificates issued by the city against the state
for its sliare in the expense of constructing the sewer were not
valid. Tliis is my view of the law_, but I am not sure what the
jiolicy of the state has been in paying special assessments levied
for either street improvements, sewer or water construction.
Will you Idudly advise mc by rctui-n mail whether 1 was cor
rect in my deduction?"

The pj'opcrty of the normal schools Ls held by the board of
regents, as agents, for the state, and the property is exempt
fj'om taxation and special taxes, under see. 1038, Wis. Stats.

Said section provides, in part, as follows;

"The property in this section described is exempt from taxa
tion, to wit:
"(1) That owned exclusively by the United States or by

tins st&tc • *
"(36) No real estate belonging to or held in trust for this

state, exempt from taxation by the laws of this state, shall be
subject to special taxes or assessments for local improvements,
notudthstanding any different or inconsistent provisions in any
city charter."

Under this ]n'ovision, the special assessment for the construc
tion of a sewer in the street adjoining the normal school prop
erty in La Crosse, is illegal, as the property is exempt from tax
ation, including special taxes or assessments.
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In an official opinion given by one of my predecessors in of
fice, on February 10., 1909, to Mr. Swenson, chairman of the ex
ecutive committee of the regents of the university (Opinions
of Attorney General for 1910, p. 717), it was held that the
regents of the university had no power to pay for macadamizing
the streets around the universit.y grounds. I find no provision
ill tiie statutes I'clating to normal scliools and 1;hc powers con
ferred on tlie regents of tJie normal schools from wliieh it could
lie implied tliat the power to jia}' for special assessments is
granted to said board.

You ai-e, therefore, advised that the board of regents of nor
mal schools has no power to pay for the special assessments in
the streets adjoining the normal school property.

Public Officers—Su2)crintcndenl of Public Instruction—Pub
lic Documnifs—Vndcv subd. (10), sec. 16G, R. S., the superin
tendent of public instruction is required to make certified cop
ies of all papers filed or deposited in his office, and he cannot
refuse because the pajier contains information of a confidential
nature.

Jaiiuai-y 10, 1917.
Honorable C. P. Gary,

Sui}criutcndcvl of Public Instruction.
In your letter of January 4 you submit the following:

"Explanation—Before a teacher who is a graduate of a state
normal school, or of the state university, can have a state cer
tificate 1,0 teach, two years of successful experience is required.
In order to determine as to the success of the teacher it has been
the custom for many years to send out a blank like the enclosed
(No. 1) asking the applicant to name references to whom the
department may write for certain information. Upon re
ceipt of this Idank a Idank like the enclosed (No. 2) is .sent
to each one of the references named. T call your particular
attention to the sentence: 'Your statement will be regarded as
(HUifidential.' You will recognize that many of these blanks
must, as a matter of course, be filled with statements adverse,
as well as coui])limentary, to the apjilieant. The question
then is:

"If an interested jjarty demands a coxiy of these records, are
they to be considered as jiublie, and is it the duty of the .state
superintendent, upon demand, to furnish certified copies
thereof?"
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Suhd. (10), sec. 1G6, Stats., pi-ovidcs that it shall be the duty
of the state su])ei'inteiulcnt:

"To make copies when required by any person so to do, of
any papers deposited or filed in his office, and of any act or de
cision made by him, and to certify the same, provided he may
demand therefor twelve cents per folio, which foe shall be paid
into the state treasury."

In an opinion rendered you April 1, 1913, Vol. II, Op. Atty.
Gen., p. 657, in construing the above section, I stated:

"Tliis language is very broad and would certainly include
under the head of 'any papers deposited or filed in his ̂ ce'
correspondence with reference to matters calling for official
action.

<<« * • .

"It is thus plain that letters which 'have to do with the con
dition of affairs in the school district and relate to the action of
the school board or a part of the school board, in making pui-
chases of supplies for the school,' arc with reference to matters
that call or may call for your official action.

The legislature has the right to grant to any person the right
to have access to papers deposited or filed in a public office.
The question is, as to whether or not the legislature has extended
that right to persons in this state, with respect to papers such as
those submitted by you, when deposited or filed in the office of
the superintendent of public instruction. See Hansen v. Eich-
stadt, 69 Wis. 538.
It is not necessary to determine whether or not the papers in

question here arc public records or papers. The only question
for determination is, whether they are papers "deposited or
filed in the office of the state superintendent" as contemplated
in subd. (10), sec. 166, Stats.
AVhen an applicant applies to the superintendent of public

instruction for a state certificate, blank No. 1 is sent to him with
instructions to fill it out and return to the state superintendent
of public instruction at Madison, Wisconsin. This information
is then deposited and filed in the office of the state superintend
ent of public instruction.
Blank No. 2 is then sent out as a part of the same inquiry to

the persons referred to by the applicant in foim No. 1, with
instructions that tbey fill it out and furnish the information re
quested by the state superintendent. All of the persons to
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whom either blank No. 1 or blank No. 2 is sent are under the

supervision, in a general way at least, of the state superintend
ent. Blank No. 2 contains the following language:

"You have been referred to as having knowledge of the teach
ing ability and moral chractcr of M , who is an ap
plicant for a state certificate. Before a state certificate can be
issued the law requires satisfactory proof of good moral char
acter and evidence of successful experience in teaching in Wis
consin. Please fill out the blanks below and return this sheet^
to the state superintendent Avithout delay. Your statement
will be regarded as confidential."

This promise to regard the information as confidential is ob
viously for the purpose of inducing a more frank statement of
the facts; and the proof and evidence referred to in blank No.
2 is obtained, in whole or in part, from the information fur
nished by the persons to whom blank No. 2 is sent.
The promise of confidence is not violated if the superintend

ent does not take the initiative in disseminating the informa
tion. It is not in his power to bargain away a legal right
of an interested third party by promising to keep such informa
tion a secret.

When blank No. 2 is returned to the superintendent's office

it is deposited there and filed, and is the information, in whole
or in part, that is relied upon by the superintendent in shaping
his subsequent action with reference to the request of the ap
plicant.

The language of subd. (10), sec. 166, Stats., is about as
broad as it could be made and includes almost every letter,
paper or document that is deposited in the office of the superin
tendent either through the mails or otherwise. You will note
that the above quoted section does not require that the papers
he filed. It is sufficient if they be deposited. Surely forms
Nos. 1 and 2 have been deposited in the office even though they
were destroyed upon receipt thereof and not kept on file for fu
ture reference. They are therefore within the scope of subd.
(10), see. 166, Stats.
The above quoted section provides that any person is entitled

to a certified copy of papers in the superintendent's office.
This language is as broad as it could be made and surely in
cludes in "any person" an interested party.
It is therefore your duty, under subd. (10), sec. 166, Stats.,

to furnish certified copies of forms 1 and 2 if required so to do
by any person complying with the terms of that section.
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Wild Animals—Bounties—Sec. 62.49 authorizes bounties to .

be paid for animals killed in cities as well as other parts of a
county.

January 10, 1917.

E. E. Johnson,

District Attorney,
Wausau, Wisconsin.

In your letter of January 8 you submit the following:

"When a resolution by the county board provides that there
is to be paid a bounty for each English sparrow killed within
the county, does sec. 62.49, wliich provides the procedure to be
adopted by the president of the village or the chairman of a
town, also include sparrows killed within the city and, if so,
is the same procedure necessary?"

Sec. 62.49, Stats., was passed for the purpose of exterminat
ing injurious animals and birds. The law leaves it optional with
those counties where any of the injurious animals enumerated
in this section are doing damage, to pay a reward for the kill
ing of such animals. While the word "city" does not appear in
see. 62.49, thus leaving the statute, if literally construed, to ap
ply only to towns and villages, there is no good reason to be
lieve that the legislature intended this section to apply only to
certain parts of a county, to wit, in towns and villages, and not
in cities if the injurious animals infested the cities as well.
Subd. (17), sec. 4971 provides:

"The word 'town' may be construed to include all cities,
wards or districts unless such construction would be repugnant
to the provisions of any act specially relating to the same."

The statute should be so constmed as to carry out the ap
parent intent of the legislature. It is the duty of the court to
look to the subject matter and to the effects and consequences,
to the reason and spirit, and so constime the statute as to har
monize it and to give sensible effect to every portion. Harring
ton 0. Smith, 28 Wis. 43; Kice v. AshXand County, 108 Wis.
189; State ex rel. Minn. St. P. & St. M. Rwy. Co. v. Railroad
Commission, 137 Wis. 80.
The nature and habits of the English sparrow are such that

they infest cities as well as rural districts and there is no good
reason why the law should not be applicable in cities as well as
in rural communities. Such a construction of this statute

would not be repugnant to the provisions of any other act and
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it constitntos a reasonable coiistnietion forming a comprehen
sive whole and giving a definite apd consistent purpose to the
act in question.
It was clearly the intention of the legislature that the county

•should pay these bounties instead of the local municipalities.
The county seems to have been the unit established by the legis
lature for the payment of bounties and any municipality within
the county, whether it be town, village or city, wherein the
injurious animals enumerated in sec. 62.49 are doing damage,
should pay for the killing of such animals and be reimbursed
out of the county treasury.
The same procedure should be followed to obtain the bounty

in cities, so far as applicable, as is prescribed therefor in towns
and villages.

Bridges and Highways—Counties—No petition is necessary
for the submission of the question of issuing bonds, to a vote
of the electors, under sec. 1317wi—12.

January 10, 1917.
ARcninALD McKay,

District Attorney,
Superior, Wisconsin.

By letter of January 9, 1917, you submit this question:
When a county board, acting under sec. 1317m—12, has de

termined to issue bonds, in excess of one-fifth of one per cent of
the cotinty valuation, can the matter be submitted to the elect
ors by a resolution of the county board; or must there first be
a petition from electors for such submission?
Under the conditions named in the question, it is my opinion

that no petition is necessary. A referendum on such bond is
sue is governed l)y sec. 1317m—12rt. Subsecs. 1 and 2 of that
section are as follows:

"1. No bonds shall be issued under the provisions of section
1317m—12 in excess of one-fifth of one per centum of the total
assessed valuation of the county, until the proposition for their
issue shall have hc.cn submitted to the people of the county and
adopted by a majority of the electors voting thereon.
"2. Whenever a number of qualified electoi*s of any county

equal_ to 01- more than ten ])er cent of the number of votes east
therein for governor at the last general election shall present to
the clerk thereof, a petition in writing, signed by them, pray-
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ing that the electors tliereof may have submitted to them the
qu^tion whether or not bonds shall be issued under the pro
visions of section 1317m—12, and shall file such petition with
such clerk at least thirty days prior to the first Tuesday of April
next succeeding, the county clerk shall forthwith make an order
providing that such question shall be submitted on the first
Tuesday of April next succeeding the date of such order."

Subsec. 1 is clearly mandatory. When the bonds which the
county board may have decided to issue exceed the limit therein
provided, the county board must submit the proposition to the
electors; this referendum is compulsory. The taxpayers need
not take the initiative in order to have such issue of bonds sub

mitted to the electors for their approval. If, however, the pro
posed bond issue is less than one-fifth of one per cent of the
county valuation; the county board may issue the same with
out asking for the approval of the electors.
Said subsec. 2, however, gives the electors the option of hav

ing every bond issue, even the smallest, voted on by them.
In the matter of a referendum, the law divides bonds into

two classes: the first class falls undei' the provisions of said sub
sec. 1 and those bonds cannot be validly issued until the county
board has submitted the matter to a popular vote; the other
cla^ of bonds comes under subsec. 2, and the law leaves it en
tirely to the people whether or not they will vote upon the
question, of issuing such bonds.
This view of the law harmonizes both sections and seems to

me to conform to the legislative intention.

Public Health—Plumbers' Licenses—A master plumber may
be granted a journeyman plumber's license without examina
tion and may be subsequently licensed again as a master plumber
without examination.

January 11, 1917.
Dr. C. a. Harper,

State Health Officer.
In your communication of January 8, you inquire whether,

under the authority granted by sec. 959—55, subsec. 1, the
state board of health is authorized to adopt and enforce a rule
authorizing a master plumber, duly licensed, who is now and
perhaps for some time will be doing the work of joumejTuan
plumber, to take out a license as a journeyman plumber without

3—A. G.
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examination; and, second; if this is possible, whether the said
board can, at some future time, issue to a journeyman plumber
who has obtained such license as the result of being heretofore
licensed as a master plumber, a master plumber's license, with
out examination, upon the payment of the usual master plumb
er's renewal fee.

You state that as the renewal fee for a master plumber under
the present law is five dollars for the year, and the renewal fee
for a journeyman plumber is but one dollar for each year, and
as there are a considerable number of master plumbers in this
state who were licensed cither under the waiver act or by ex
amination, who are engaged in business now as purely journey
men plumbers, they like to avoid the payment of the five dol
lar renewal fee, provided their rights as master plumbers will
not be jeopardized as the result of taldng out a license as a
journeyman plumber only. You say that it appears to you,
from the fact that under the provisions of subsee. 5, sec. 959—
55?;, conferring upon a master plumber all of the rights and
privileges of a journejnnan plumber, it would not be inconsist
ent with the provisions of the law for this board to issue a
journeyman plumber's license to a master plumber who desired
to do only the work of a journeyman plumber.
I believe your conclusion on this proposition is correct. A

master plumber's license confers with it all the rights that a
journeyman plumber's license confers, and for that reason it
would seem tliat the board can make it a rule or regulation, pro
viding for such procedure.
The authority for this is clearlj'^ given under the provisions of

sec. 959—55, which provides inter alia:

"The state board of health shall have power authority
and it shall be its duty to prescribe, amend and enforce rules
and regulations for the examination and licensing of journey
man and master plumbers and the licensing of plumbing con
tractors consistent with this act."

In regard to the right of the board to make a rule under this
provision, authorizing and granting a master plumber's license
without examination, after an interval of time in which no
such license was held by the person applying for the same, I
will say that this question must be answered in the aflirmative,
in view of the opinion of this department given to you under
date of July 21,1916, Vol. V, Op. Atty. Gen., p. 579.
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Public Officers—Chief Clerks of Legislature—Under sec. 170,
subsec. 52, the chief clerks of the legislature cannot be paid
until the end of the session.

January 11, 1917.
Honorable Merlin Hull,

Secretary of State.
You have called my attention to the statutes which provide

salaries for the chief clerk and sergeant at arms of the senate
and assembly, and have asked my interpretation of the same
with reference to the time and manner of paying those salaries.
The statutes directly involved are subsec. 52, sec. 170 and
sec. 171, Stats., and are as follows:

"52. The chief clerk of the senate and the chief clerk of the
assembly shall each receive a compensation of one thousand dol
lars for the full term of a regular session, and in ease of ser
vice at an extra or special session, ten dollars a day for such
service, and for service at the opening of a regular session, fifty
dollars. The sergeant at arms of the senate and tlie sergeant at
arms of the assembly shall each receive a compensation of eight
hundred dollars for the full term of a regular session and in
case of service at an extra or special session, seven dollai's a day
for such service." (Sec. 170.)
"The salaries, wages, compensation and reimbursements al

lowed or required by section 170 of the statutes shall be paid
at the end of each month for the services rendered or the dis
bursements made during such month, or at the termination of
such service." (See. 171.)

Obviously, the fifty dollars which is provided for in subsec.
52 as compensation to the clerk "for service at the opening of
a regular session" is earned and becomes payable as soon as
the regular session is opened.
You state that it has been the practice to pay the clerks and

sergeants, in full, at the beginning of each session, but that
such practice seems to be in conflict wth said sec. 171.
In my opinion, that practice is not authorized by the statutes.

We start with the general rule that compensation for seiwices is
paid when the services have been rendered. Beyond question,
the compensation of these officers is due at the close of the regu
lar session, at the latest, and payment can then be coerced.
The final adjournment of the regular session terminates ser
vices for which the compensation provided in said subsec. 52,
see. 170, is to be paid. Should payment be refused, at or after
the final adjournment, it is plain that mandamus would lie
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to enforce payment.; but I do not think that such a proceeding
would lie at any time befoi'C final adjournment. The time
when liis salai'y is due, and the time when collection tliereof
can be coerced, is one and the same question in law. If these
officers cannot maintain an action to collect compensation for
their services before the end of the regular session, it follows
therefrom that such compensation is not payable prior to that
event.

The duration of a legislative session is not determined and,
therefore, the provision of sec. 171, relating to the payment at
the end of each month, for services rendered during the month,
is not applicable to those officers. "Without Imowing the dura
tion of the session, it cannot be told what portion of the com
pensation is earned each month. The legislature has simply
failed to express any intention as to when they shall be paid.
As a matter of practical administration, it would be feasible

to assume that the legislature -will not be in session more than
eight months and to make monthly payments during the ses
sion, of one-eighth of the entire compensation, and of the bal
ance that might remain at the close of the session; however, the
statute makes no such provision.
' The legislature being now in session, it will be easy for it to
make definite provision as to the time and the manner of pay
ing those officers. Until it does so, you are justified by the
statute in refusing to audit any claim for such compensation
prior to the final adjournment.
As indicating the legislative understanding of the rule of

law which governs the time of payment, and that said rule
postpones payment until the service is rendered, attention is
called to the fact that subsec. 51, sec. 170, providing for pay
ment of the salaries, compensations and mileage of members of
the legislature, was amended by sec. 13, ch. 609, Laws of 1915,
by adding this explicit direction as to the time of payment;

"Salaries, compensations and mileage herein referred to shall
be payable at the be^nning of each session of the legislature."

The legislature must have understood that such payment
would not be made at the beginning, in the absence of an ex-
press direction.
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Indigent, Insane, Etc.—Support of Insane Wife by Husband
—A husband is not chargeable with the support of his "wife
committed to an insane hospital unless and until the entry of
an .order by the county judge under sees. 1500 to 1505, inclu
sive, Stats.

January 11,1917.

Claron a. Markham,

District Attorney,

Beaver Dam, Wisconsin.

In your letter of January 9 you submit the following state
ment of facts and ask for my opinion thereon:

'' I wish that you would kindly give me your opinion as to
wliether or not a county could bring an action in the circuit
court against the husband of an insane patient in a state hos
pital for tlic insane, to recover for the wife's support, or whether
application by petition must be made to the county judge for
an order under the provisions of the sections above cited
(600—604g)."

You direct my attention to the ease of liicliardson v. Stuesser,
125 Wis. 66, where the supreme court ruled that the trustees of
an insane asylum would be required to proceed under sec. 1503
to 3510, Stats., in order to enforce the liability of a husband for
the support of his wife in said institution if he were liable.
The court came to the conclusion that as there was no common
law liability of a husband to support his wife outside of the
matrimonial home it was apparent that no action could be
maintained to compel said husband to support his wife at an
insane asylum.

Since said decision of our supreme court, sec. 1502 has been
amended by eh. 224, Laws of 1907, and among those enumer
ated as liable for the support of a poor person are "husband"
and "wife," if they are of sufficient ability. And the provi
sion in subsec. 6, sec 604g, Stats., was enacted by the legislature
in eh. 376, Laws of 1905, immediately after the decision of our
supreme court. You will note that the decision was rendered
on May 2, 1915, and that said eh. 376 was approved June 14,
1905. Said provision of subsec. 6, 604g is as follows:

"The liusband, wlien of sufficient ability, shall be liable for
the suppoi't of an insane wife when committed to a state or
county liospital or asylum for the insane and the provision of
this section and chapter shall be applicable for the collection
of the cost of such board.''
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Said cli. 376 also provides:

"The provisions of sections 1500 and 1505, both inclusive,
are hereby made applicable to the support of insane persons,
including the support of an insane wife by her husband."

The underlined words were added to said provision so as to
make the x>i'ovisions applicable to a proceeding to enforce the
liability of the liusband for the suj^port of the wife when com
mitted to a state or county liospital or asylum for the insane.
Tliesc iirovisions, maldng the husband liable, and making the
provisions of sees. 1500 and 1505, both inclusive, applicable to
tlic support of insane persons, including the support of an in
sane wife by her husband, wore evidently passed by the legis
lature to remedy the infirmity in the law as found by the deci
sion in Richardson v. Stuesscr, supra.
I now call your attention to the case of Saxville v. Burtlett,

126 Wis. 655, where the court holds that the provisions under
sec. 1500 to 1505, both inclusive, do not authorize the recovery
of amounts expended for support prior to the making of the
order of the court, that the remedy provided for in these sec
tions is prospective. The court, p. 658, said:

"It is very appai'ent that the^ sections arc prospective in
their chai-acter, and do not contemidate that a town or an in
dividual may proceed to relieve a pauper and afterwards re
cover the amounts expended of tlie proper relative, but rather
that the supervisors, upon failure of such relative to maintain
the pauper in a manner approved by them, may apply to the
county judge to fix the manner and amount of the relief to be
given by the relative or relatives in the future, and upon a fail
ure to comjily with that order may by action recover the amounts
unpaid under the order for the use of the poor. This is plainly
a case where a new right has been created and a complete remedy
for its enforcement ha.s been provided with it. This law is well
settled that in such a case the remedy provided is exclusive.
Ilall V. Ilincldcij, 32 Wis. 362; State ex rel. Cook v. Ilouser, 122
Wis. 534, on j). 51)5 (100 N. W. 1)84). This principle is too
well established to be questioned at this time, and it is fatal to
this case."

As sec. 604e, Stats., now provides that the provisions of sees.
1500 to 1505, inclusive, are made applicable to the support of
insane persons, including the.support of an insane wife by her
lui.sband, I am constrained to hold that, under the various de
cisions of our supreme court, no reeoveiy can be had for amounts
expended by the county in the past before an order is procured
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from the proper court. The question as to whether the hasband
is sufficiently able to support the wife, must be determined by
the county court.
I would also call your attention to the case of Washington

County V. Shrupp, 139 Wis. 219, to which you referred in your
letter.

It is therefore my opinion that no action can he brought in

the circuit court against an insane patient in the state hospital
for the insane to recover for the wife's support; that such ap

plication must be made to the county court under the provi
sions as set forth in sees. 1500 to 1505, both inclusive.

Sec also opinion of my predecessor in opinions of Attorney
General for 1910, p. 396.

Indigent, Insane, Etc.—Blind—Counties—To be entitled to

aid as a blind person undoi- sec. 572{, Stats., a' person must be
deprived of all useful vision of the eye, but it is not essential
that he be totally blind.

January 12, 1917.

E. E. Johnson,

District Attorney,
AVausau, Wisconsin.

I have your communication of January 9, in which you refer
me to sec. 572?', Stats., and in which you submit the following
questions:

"Is it your oi)inion that one must l)e totally blind before he is
entitled to aid under it, or is it sufficient that the claimant's
earning capacity is impaired by partial blindness?"

Sec. 572i provides for county aid of certain persons to the ex
tent of one hundred dollars per annum who are "declared to be
blind in the manner hereinafter set forth."

Sec. 572j .provides, in part, as follows:

"The county board may appoint a regular practicing physi
cian, whose official title shall be 'Examiner of the Blind' and
whose duty it shall be to examine all applicants for benefit and
to indorse on the application a certificate showing whether such
applicant is blind or not, and file the application so indorsed in
the office of the county clerk, etc."

Under sec. 572A;, the person claiming the benefit is required to
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make an affidavit before the county clerk of the county in which

he resides

"of the facts which bring him within the provisions of this
act, which affidavit shall be deemed an application for said be-
hefit.''

"Blind" is defined as:

"Destitute of the sense of sight, whether by natural defect
or by deprivation, permanently or temporarily; not having
sight." (Century Dictionary.)
"Destitute of the sense of seeing, either by natural defect or

by deprivation; without sight." (Webster's New International
Dictionaiy.)

I have been unable to find any decision of any court of last
resort that has in any way interpreted the meaning of the
word "blind" when used in a statute. I take it, however, that

the ordinary meaning that is applied to this word "blind" in
common parlaince is the meaning that was in the mind of the
lawmakers when this statute was enacted. The adjective
"totally" may be a strong one to use in connection with this
term as used in the statute, for the reason that the lawmakers

did not affix an adjective to the word "blind." There are, of
course, persons that are totally blind wlio surely come within
the purview of this statute but there are others who, for all
practical purposes, may be considered as blind although they
may have a slight power of vision.
Where a person is practically deprived of all useful vision

of the eyes, it would seem that he would come within the pur
view of this statute. We must look at this statute in a practi
cal way and in construing statutes describing physical defects,
I find that the courts have generally given a somewhat liberal
construction to the meaning of the terms employed. I find:

" 'Total disability,' as used in an accident policy, 'does not
mean absolute physical disability on the part of the insured to
transact any kind of business pertaining to his occupation.
Total disability exists, although the insui'cd is able to perform
a few occasional acts, if he is unable to do any substantial por
tion of the work connected with his occupation. It is sufficient
to prove that the injury wholly disabled him from the doing
of all substantial and material acts necessary to be done in the
prosecution of his business, or that his injuries were of such a
character and degree that common care and pnidencc required
him to desist from liis labors so long as was reasonably nec-
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essary to effect a speedy cure.' Pacific Mut. Life Ins. Co v
Branhani, 70 N. E. 174, 176, 34 Ind. App. 243.

Total disability,' as used in an accident insurance policy,
does not mean a state of absolute lielplcssness. Insured might
have been able to walk, he might have been able to ride on the
car to his physician's office, and still might have been entirely
incapacitated for work or business, and one so incapacitated is
totally disabled within the meaning of the policy. United
States Casualty Co. v. Hanson, 79 Pac. 176, 177, 20 Colo. App.
393." 4 Words & Phrases, 2d series.
"The words 'wholly destroyed' have been used in fire in

surance policies in many of the states in the Union, and the
constiTiction appears to be uniform that as applied to build
ings they mean totally destroyed as to the building, although
there is not an absolute extinction of all its parts. It matters
not that some debris remains which may be useful or valuable
for some purposes." 8 Words & Phrases, p. 7451, and cases
cited, and p. 7453.

I believe the word "blind" as used in the statute must be
construed as having lost or being deprived of all useful vision
of the eye; and the simple impairment of the earning capacity,
by partial blindness, is not sufficient.

Bridges and Highways—Counties—Issuing Bonds—Where a
county board has resolved to issue bonds in excess of one-fifth

of one per cent, under the provisions of sec. 1317ni—12, no pe
tition is- necessary to enable the submission of the question to
the electors.

January 12, 1917.
Archibald McKay,

District Attorney,
Superior, Wisconsin.

By letter of January 9, 1917, you submit this question:
When a county board acting under sec. 1317m-—12 has de

termined to issue bonds in excess of one-fifth of one per cent of
the county valuation, can the matter be submitted to the elect
ors by a resolution of the county board; or must there first be
a petition from electors for such submission?

Under the conditions named in the question, it is my opinion
that no petition is necessary. A referendum on such bond is
sue is governed by sec. 1317?n—12a. Subsecs. 1 and 2 of that
section are as follows:

'•'1. No bonds shall be issued under the provisions of sectipni
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—12 in excess of one-fiflh of one per cenhim of the total
assessed valuation of the county, until the proposition for their
issue shall have been submitted- la the people of the county and
jidopted by a majority of the electors voting thereon.

''2. Wlienever a nuinbei' of i|ualified electors of any county
ec[ual to or moi'c than ten per cent of the number of votes cast
therein for govoi-nor at the last general election shall present to
the clci'k thereof, a petition in writing, signed by them, pray
ing that the electors thei'eof may have submitted to them the
(luestion whether or not bonds shall be issued under the provi
sion of section 1317m—12, and sliall file such petition with such
clerk at least thirty days prior to the first Tuesday of April
next succeeding, the eounty clerk sliall forthwith make an order
jiroviding that such question shall be .submitted on thfe first
Tuesdaj' of April next succeeding the date of such order."

Subsee. 1 is clearly mandatory. When the bonds which the

county board maj' have decided to issue exceed the limit therein

provided, the county board must submit, the proposition to the
electors; this referendum is eomiiiilsory. The taxpayers need
not take the initiative or exerei.se an option, in order to have
such issue of bonds submitted to the electors for their aiiproval.

No petition by the electors is necessary. The populai- vote may

be liad upon the order of the county board.

Elections—Legislature may not require a residence of 60
days within a eounty in order to constitute one an elector.

January 15, 1917.

Honorable J. W. Connor,

Member of Assembly.
I have your letter of January 13, in which you dii'eet atten

tion to the jirovision.s of sec. 6.01, Stats., prescribing the qualifi
cations for electors, and ask to be advised whether an amend

ment of this section by adding to the qualifications therein

enumerated a reqiiiroinent of residence of sixty days within

the county would be permissible under the provisions of sec. 1,

ai't. Ill, state constitution, relating to this subject.
You will note that sec. 6.01, Stats., does not add to but fol

lows, merely, the provisions of sec. 1, art. Ill, state constitution,
in prescribing qualifications for elections. Tlie language of sec. 1,
art. HI, is:

"Every male person" having tlie qualifications therein enum
erated, and who shall have resided "in the election district
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where he olTcrs to vote such time as may be prescribed by the
legislature, not exceeding thirty days, skull he deemed a quali
fied elector ul such election."

From this language it is clear, in niy opinion, that the only
discretion committed to the legislature in j)rcscribing the re
quirements or qualifications for voting is that provision which
permits the legislature to fix a period of residence not exceed
ing thirty days "in the election distiict" where the elector of
fers to vote. The form of the language "shall be deemed a
qualified elector" is such that the elfeet of the section is not

alone to prescribe qualifications, but to entitle the persons quali
fied, according to the provisions of the section, to vote.
I am therefore of the opinion that an amendment to the stat

utes providing that, in addition to the qualifications now pre
scribed, by the statutes with respect to residence in the election

district and residence in the state, the elector, to be entitled to

vote, shall have resided in the county sixty days, would be in
conflict with the provisions of sec. 1, art. Ill, Const.

Mothers' Pensions—To justify an order granting aid under
sec. 573/ there must be a finding of the court based on evidence
that the mother is the wife of a husband who is incapacitated

for gainful work by permanent mental or physical disability.
The mere fact that the husbaml has been committed to a hos

pital for the insane does not satisfy this requirement.
January 15, 1917.

W. H. Surplice,

Assistant District Attorney,

Green Bay, "Wisconsin.
I have your request for opinion, of January 13, in which you

ask to be advised whether a mother of dependent children may
be said to be

"the wife of a husl)and who is incapacitated for gainful work by
permanent mental or ifliysical disability,"

within the meaning of that language as used in the Mothers'
Pension Law, sec. 573/, Stats., where the fact is that the hus
band has been committed to the northern hospital for the in

sane after having been adjudged insane merely and not per
manently or incurably insane.
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You ask:

"In other words, do you consider that an adjudication de
claring a man insane and nothing further is such a showing of
mental or physical disability being permanent as \^ould war
rant tlie court in granting aid, the party applying being other
wise eligible?"

The statute expressly requires that the mother of dependent
children, in order to be eligible to receive aid under this law,
shall be eithei- a widow or the wife of a husband who is incapac

itated for gainful work by "permanent mental or physical dis
ability." The permanence of disability will, of course, not be
presumed. It will have to appear affirmatively in behalf of
the a])plication in order that aid may be granted. The adjudi
cation of insanity and commitment to the northern hospital for
the insane certainly create no presumption and arc no evidence

that the husband is permanently insane.
On the other hand, I think that the form of the adjudication

in such ease is not necessarily conclusive upon the county judge,
or other magistrate, in awarding aid under the Mothers' Pen
sion Law. I think that the court may, for the purpose of ad
ministering that law, receive and consider such evidence as he
may deem I'cliable and pertinent, and may decide, as a court
and for the purpose of granting or withholding aid under this
statute and basing his decision upon such evidence, whether or
not the disability is permanent. He must find, however, in
my opinion, and from some evidence, that the disability is per
manent, in the sense that it is one which may be reasonably ex
pected to continue indefinitely, before tlie case may be said to
be one for which the statute provides aid.

Bridyes and Highways—Counties—"Trunk line" highways
•may be established under see. 1311—1 only in counties contain
ing a city of the second class, but what are Commonly called
"tmnlv line" highways may be e.stablished in any county under
sec. 1317m—5.

January 17, 1917.

0. L. Olen,
District Attorney,

Clintonville, Wisconsin.

Under date of January 15, 1917, you submit these questions:

"1. At the last meeting of the county board of Waupaca
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county they established the several ti-unk line systems of high
way in Waupaca county, and I have an inquiry aslang whether
or not, after the coUnty board had established these roads in
Waupaca county last November, there was any way that the
people could bring this matter to a vote at the coming election
so as to leave it to the people instead of the county board and
so that the election would undo what the county board has done
in establishing these roads.

'^2. Sec. 1311—1, subsec. 3, provides as follows:
" 'The provisions of this section shall apply only to counties

containing a city of the second class.'
"Waupaca county has no city in the second class, inis be

ing the fact, did the county board of Waupaca county have a
right or authority to establish a trunk line system?

Sec. 1311—1 has no application to Waupaca county and con
fers no power whatever upon the county board. Therefore, the
county board did not establish any "trunk roads" under that
section, whatever the county board may have attempted to do.
If the county board established a system of trunk line highways
in Waupaca county—and you say it did—it must have pro
ceeded under some other statute than the one just cited.
Any i)roceeding by the county board of your county, under

sec. 1311—1, being without authority, would be a nullity, and
hence there will be no reason to have the electors of the county
pass upon such motion or resolution. Should any expendi
tures be attempted under such a void resolution it could be
restrained at the suit of any taxpayer and perhaps it could be
set aside upon certiorari.

It is more than likely that the county board, in its action re
lative to the establishment of a highway system, proceeded

■ under sec. 1317m—5, subsec. 1. Where, acting under the sec
tion just cited, a county board designates a portion of the
county system of prospective state highways which is to be con
structed by the county and state alone, it is common among
those having to do with the administration of the State Aid
Highway Laws and others conversant with the subject, to speak
of such poi-tion to be so improved as the "trunk line" system of
the county and to refer to the action of the county board as the
adoption of a "trniik line system." The enabling portion of
that section is a follows:

"In case the county board shall determine that any
of the comity system of prospective state highways shall be
constructed by the county and state alone, the county shall eon-
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tribute sixty per cent and the state forty per cent of the cost
thereof."

The county board has tlie absolute power under this sub
section to establish a system of so-called "trunk line" highways.
Its action is not subjecl lo a referendum to the electors.
As apj>cars most exj)!icitly from the language quoted in your

letter, "only counties having a city of the second class" can
avail themselves of the provisions of sec. 1311—1.

Educalion—School Dhirict Meeiings—Where a special school
district meeting has been illegally called for a specified pur
pose, another meeting may be legally called for the .same purpose
within the year.

January 17, 1917.
John Roberts,

District Aitorncg,

Grand Rapids, Wisconsin.
I have your letter of January 13, in which you request an

opinion upon the following statement of facts:

"Sometime last fall the schoolhouse in said district No. 2
was burned to the ground. Thereafter a special meeting of the
electors of said district was called for the purpose of malring a
loan of $4,000 from the trust funds of the state to build a new
schoolhouse. This meeting was held during the latter part of
November or the first part of December, 1916, and the electors
present at said special meeting voted to borrow the said sum
of $4,000 from tlie" state trust funds. Thereupon application
was made for such loan and the loan was turned down by the
state autliorities on the grounds that the notice of said special
meeting was insufficient and therefore no legal special school
meeting was held. Now the question arises:

" 'Can another special school meeting be held in said district
before the close of the present school year for the purpose of
voting upon the ])roposition of borrowing $4,000 from one of the
banks of this city, whicli said bank is willing to make the loan
provided the meeting can legally be called and the majority of
the electors favor such loan?'
"Sec. 427, AVis. Stats., 1916, ])rovides among other things as

follows:

" 'But no more than one such meeting to consider the .same
subject shall be held in the district in the same school year.'
"However, if the first meeting was illegal, as was held when
the application for a loan was turned down, would such illegal
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meeting preclude the holding of another special meeting to con
sider making a loan for the purpose of rebuilding the school
building?
"If another meeting cannot be held until the annual meeting

in July it will then be pretty late to let a contract and erect a
building and have it ready for occupancy when school opens
next fall."

Ill a letter to Honorable W. II. Bennett, chief clerk of the
commissioners of public lands, I had occasion to consider the
legality of the special school meeting of the distinct refeiTed to
in your letter. The school district had filed an application for
a loan of $4,000 from the state trust funds and the said appli
cation, together with all accompanying documents, was sub
mitted by the chief clerk of the commissioners of public lands
to me, for my approval as to the legality of the proceedings.
Prom an examination of the files and from statements in writ
ing made to me by the clerk of said school district, I came to
the conclusion that the meeting at which the application for
said loan was claimed to have been authorized Avas not legally
called, and that a sufficient number of the qualified voters of
the district were not notified according to provisions of sees.
426 and 427, Stats.
I quote the concluding paragraph of my letter lo said chief

clerk:

"As, in my opinion, there has been no legal special meeting of
the district to consider the proposition for a loan of $4,000 fi'om
the state trust funds, there is no reason Avhy the district caiy
not proceed to call a special meeting to consider said proposi
tion."

Without again going over the facts disclosed from the files
connected with said application in detail, I am satisfied that
my ruling was coiTCct, and as the same has not been questioned
in your letter, it may be considered settled that the said special
meeting was an illegal meeting.
This department has frequently had ocea-sion to hold the call

for and the holding of special school district meetings illegal;
and wherever such ruling has been made the district officers
have been advised that the provisions of sec. 427, quoted in
your letter, do not preclude the holding of a legal district
meeting for the purpose of considering the business which the
district had attempted to do at the illegally called and held
special meeting. In the case of Schmidt v. Joint School Dis-
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tnci, 146 Wis., 635, 638, it was held, in efeect, that if the fir^t
special meeting was a legal meeting, then by sec. 427, Stats,,
the matter considered at such meeting could not again be acted
upon at a subsequent special school district meeting held with
in the same school year. And, conversely, if the first special
meeting was illegal, then the matter considered at such illegal
meeting could be considered at a legal special meeting of the
district held in the same school year.

To the same effect, there is an opinion rendered by me to
the district attorney of Barron county, on February 14 1913
published in Vol. I, Op. Atty. Gen., p. 389.
The word "meeting/' as used in said sec. 427, should be con

strued as a "legal meeting" or a meeting which has been
called and held m the time and manner prescribed by the stat-
utes relating to special school district meeting. State v. Siegel,
o4 Wis. 86; Vaughn v. National Council, etc., 117 S. W. 115
116; 136 Mo. 362; In re Fohrell's Est., 62 Atl 414 415 68
N. J. Eq. 728, 2 L. E. A. (N. S.) 1193.
Thus, auswering your question, I would say that said illegal

meeting does not preclude the holding of another special legal
meeting by said school district, before the next annual school
meeting, to consider a proposition authorizing the district
board to borrow money for the purpose of erecting a school-
house for said district.

Inioxicaiing Liquors— A delivers an order for a case
of beer at a brewery in a dry town, the order fonvarded to the
general office of the brewery outside the state and returned with
approval to tlic brewery, and the beer is then delivered to the
customer in such dry territory, the law has been violated.

W. T. Doxa,

District Attorney,
New Richmond, Wisconsin.

You state in your letter of January 17 that at the last spring
election the city of Hudson voted dry; that C. Casanova and J.
A. Casanova are copartners under the firm name of the Cas
anova Brewing Company and they own and operate a brewery
in the city of Hudson and manufacture beer; that on the 29th
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day of November, 1916, they had in their possession a license
Issued by the United States government authorizing them to
manufacture beer at said brewery; that on said 29th day of
December, 1916, said beer was placed in kegs, or bottled and
placed in cases, and is the only way by wJiich said brewing com
pany delivers beer; that Fred Mundt, on the 29th day of De
cember, 1916, called at the brewery in said city of Hudson and
ordered a case of beer to be delivered to him at a hotel in the
■city of Hudson, and that one of the partners above mentioned
said it would be necessary to sign the following order:

„ ^ . "St. Paul, Minn., Dec. 28, 1916.lo Lasanova Drcwing Co., 792 Margaret St., St. Paul, Minn.
Gentlemen: Please enter my order and deliver to me
kegs of beer and one case of bottled beer for which I agree to
pay the sum of $1.10. No part of this order is to be canceled or
any refund given for any portion of this order not received

"le- Signed: Fred Mundt."
You also state that it is claimed that the order was forwarded

to the brewing company in St. Paul, Minnesota, for acceptance-
and was accepted at St. Paul, Minnesota, and that the order-
was then sent back to the brewery at Hudson, "Wisconsin, -with
directions to deliver the case of beer to Fred Mundt at his hotel ^
that on the following day, viz., the 29th day of December, 1916>
said brewing company, with its team and agent, took a case of
beer from the brewery and delivered it to Fred Mundt at the
hotel in the city of Hudson, Wisconsin.

You submit the following questions:

"A.ssuming that the order was taken and forwarded to St.
Paul, Minnesota, as claimed, kindly advise me:

1. If the partner of the Casanova Brewing Co. transacting
this business violated sec. 1565c, Stats.

2. Does not the last sentence of see. 1565 prohibit this kind
of traffic 1

3. Has the Webb-Kenyon Law any effect upon this trans
action ?

4. Does the Webb-Kenyon Law apply to sliipments of intoxi
cating liquor from a foreign state into dry territory within the
state of Wisconsin?"

Your first question must be answei-ed in the affirmative. I
liave no doubt but that the sale of liquor was made in the city
of Hudson. It was there where the beer was manufactured
and delivered to Mr. Mundt. The order was also taken in the
city of Hudson. As the liquor in question was in the city of

i—A. G.
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Hudson when it was ordered, and as it was delivered to the
purchaser in said city, it is in violation of sec. 1565c, Stats.,
being a sale within a niunieipality which has voted dry.

Tlic exception in the last sentence of sec. 1565 is not here
applicable, as both the place of siiipmcnt and the place of de
livery are in the city of Hudson. Your second que.stion is there
fore answered in the ahirmative.

In W'oolcn & Thornton, on The Law of Intoxicating Liquors,
Vol. II, par. 813, we read, inicr alia, the following:

"If one of the partners makes an illegal sale in th(5 course of
the partnership business—as a sale to a minor—the other part
ner may be convicted of having made an illegal sale, although
he was not present wlien it was made and had no knowledge
chat it was made and in no way assented thereto. This is es
pecially true if the convicted partner is present and consents
to the sale, or the sale is made through their authorized agent
or clerk. They may be indicted jointly for the illegal sale.
If one member of the firm violate the statute forbidding the
keeping of the saloon open on Sundays he may be indicted as
an individual and be convicted."

In answer to yoqr third question I will say that the Webb-
Kenyon Law applies to the shipment and transportation of li
quor from one state to another, and, if the shipment had been
made from St. Paul to the city of Hudson, it might be appli
cable, but as this sliipment was not made from Minnesota to Wis
consin I do not tliink that said law is a])plieab]c to this case.
Tour foui'th question must be answei'cd in the affirmative,

for eh. 90, U. S. Statutes., enacted March 1, 1913, is entitled as
follows:

"An Act Divesting intoxicating liquors of their interstate
character in certain cases." (The so-called Webb-Kenyon
Law.)

It reads: "

"That the shipment or transportation, in any manner or by
any means whatsoever, of any spirituous, vinous, malted, fer
mented, or other intoxicating liquor of any kind, from one State,
Territory, o^r District of the United States, or place noncontigu
ous to but subject to the jurisdiction thereof, into any other
State, Territory, or District of the United States, or place non
contiguous to but suliject to the jurisdiction thereof, or from
any foreign country into any State, Territory, or District of
the United States, or place noncontiguous to but subject to the
jurisdiction thereof, which said spirituous, vinous, malted, fer-
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mented, or other intoxicating liquor is intended, by any person
interested tlierein, to be received, possessed, sold, or in any man
ner used, either in the original package or otherwise, in viola
tion of any law of such State, Territory, or District of the
United Stales, or place noncontiguous to but subject to the jur
isdiction thereof, is hereby prohibited."

Marriage—Licenses—A female under age, unless emanci
pated, cannot acquire a residence other than that of her par
ents, and her marriage license must be issued in the countj'
where her parents, or guardian, reside.

January 22, 1917.
Stanley G. Dunwiddie,

f  '

District Attorney,

Janesville, A\'isconsin.
I have your request for advice under date of January 20, in

which you ask whether it is possible for a minor female to ac
quire a residence separate from that of her parents so that she
could apply for and have issued to her a marriage license in the
county where she claimed her residence to be although the
residence of her pai'ents is in another county.
In law a minor, unless emancipated, is incapable of estab

lishing or fixing a place of residence independent of the place
of residence of his or her parents or guardian, if any. Under
the facts above stated it would be necessary for a marriage li
cense to be obtained in the county where the parents of such
minor female reside.

The foregoing is in accord with the provisions of sec. 1500,
Stats., giving the rule of legal settlement for purposes of poor
relief in the case where the parents of tlie minor are living and
have a legal settlement in this state. It is also in accord with
the rulings of this department in the eases passed upon here
with respect to the liability of students at the university to pay
nonresident tuition.

You further ask,

"In case a minor female is an orphan would her legal resi
dence for the purpose of issuing a marriage license be the county
where her parents formerly lived, or tlie county where she lives
and works and which she calls her permanent residence?"

I assume that this question contemplated that such minor has
no legal guardian either of the person or of the estate, and I am
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inclined to bo of the opinion that in such situation the minor is,
in effect, emancipated and will have capacity to select her own
legal settlement. In that situation it follows that the place
where she resides and is employed, and which it is her inten
tion to make her place of residence wiU be her legal residence
for the purpose mentioned and for purposes generally.

Indigent, Insane, Etc.—Blhid—A blind person seeking aid
under sec. 572/c must make the affidavit required by that section
before the county clerk of the county of which he is a resident.

January 24, 1917.

John Roberts,

District Attorney,

Grand Rapids, "Wisconsin.
Under date of January 12, 1917, you ask my opinion relative

to county aid for the blind.
It appears therefrom that a resident of your county, who is

blind, went to Milwaukee to learn a trade at the Wisconsin
workshop for the blind, and wliile there made an affidavit for
aid under sec. 572i.

Must such affidavit be made before the clerk of the county

wherein the blind man resides, and must the examination be
made by the examiner of the blind of that county ?
You have observed that the statute, in the very plainest terms,

says that a person who is to receive aid under said section, and
subsequent sections,

"shall make an affidavit before the county clerk of the county
in which he resides." (Sec. 572A;.)

Sec. 572j authorizes the appointment by the county board of
a practicing physician whose duty it is to examine all applicants
for such benefit and keep a register thereof. It is perfectly
evident that the statute intends that the examination of

an applicant shall be made by the examiner of the county which
is to grant the aid. That physician is selected because of the

confidence reposed in him by the board of his county. You
will obseiwc, too, that the requirement as to affidavits of free
holders of the county also implies that the application must

be made within the county that is to grant the aid. No ground
is perceived upon which it can be said that the court would dis-



Opinions of the Attorney-General 53

regard these provisions, which are mandatory in form. It seems
to me this statute must be understood as it is written.
You state further that the superintendent of that institution

says it is not a cliaritable one, and hence attendance there would
not bar this man from receiving aid, and you call attention, in
that connection, to sec. 572& and ask if, in my opinion, this "Wis
consin workshop for the blind is a charitable institution within
the meaning of see. 572n
As a general answer I should say it is not; but it might be

charitable as applied to one person and not when applied to an
other. If the person attending it supports himself and merely
has instructional aid from the state the institution, as to him,
should be classed as educational rather than charitable. While
there is charity in all of our state supported schools, we, never
theless, classify those schools as educational. On the other
hand, if the state pays for the board or maintenance of a person
attending this particular institution it would be charitable as
to him. I understand from your letter that ho was not main
tained or aided in that way; therefore, as to him, the institution
is not charitable. This conclusion is supported further when we
consider the fact that the statute speaks of "inmate of any
charitable," etc., institution. Usually the word "imnate" is
applied to those who are committed to state institutions or who,
at least, are resident therein and supported by the state. In
its ordinary use the word "inmate" would not be applied to a
person who merely attended a school, be it for manual training
or fcir mental.

It seems plain to me that the man you mention is not an in
mate and that, as to him, this institution is not a charitable
one within the meaning of those words as used in these statutes.
The fact that he has attended the Wisconsin workshop for the
blind does not, of itself, bar him from aid under these sections.
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Public Printing—The pxiblieatioiis of the state historical so
ciety are not slate documents and the i)rinting thereof is not
state printing and is not required to be let to the lowest bidder.
The state can breach its contract entered into for the print

ing of these documents, but in doing so it will incur the usual
consequences foi- the breach of a contract.

January 27, 1917.
Honorable M. M. Quaife, Superintendent,

State Historical Society of IWsconsin.
In your letter of December 21 you ask for my opinion

upon the following ([uestions:

'1. I should like to know whether the state printing board
has power at its option under the present statutes to create a
ne\y class of printing for the publications of the state historical
society with a view to advertising for bids on this work apart
from tlie general mass of departmental reports.
'2. I wish to know whether the legislature has the power to de

cree that the printing of the state liistorical society is not to be
considered as state printing in the sense that it must be handled
by the state printing board. In other words, assuming that the
coming legislature slioukl see fit to eliminate all mention of the
society's_ printing and accompany such elimination by a state
ment of intent that such printing is no longer to be considered a
I)art of the state printing proper, would this legally suffice to ac-
complisli the purpose of leaving tlie administration of the so
ciety free to procure its printing at its discretion in the same
way that it conducts the remainder of its expenditures?'
'In case quc.stion No. 2 is answered in the affirmative, would

the grant of the power mentioned in question No. 2, given by
the legislature to the society, be delayed for the next two yeara
by the fact that the state printing board last summer entered
into a contract for a period of two years, beginning Januaiy
1, 1917, for the third class printing of the state, to which at
present the society's printing belongs?'

See. 20.01, Stats., jilaees the printing for the state historical
society in the third class of state printing.

See. 20.03 provides, among other things:

In advertising for bids said board (state printing board)
may subdivide classes two, three and four, creating additional
classes, or may change printing from one class to another class
in sucli advertisement, whenever it shall determine that further
or different classification will benefit the state."

It appears that in the printing of some of the historical so
ciety i)ublications it is necessary to jjrint facsimiles of some of
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the oviginal sourees which are in foreign languages or in early
English. Mnch of tliis is ancient, the spelling in many cases

being different from the modern, both in the foreign and Eng
lish, and requires an extra amount of care in the printing
thereof. It is obvious that there is a reasonable basis for fur

ther classification which is not recognized in the six classes of
printing set out in sec. 20.01.

It was apparently the intention of the legislature to give to
the printing board a wide discretion in the matter of classifica
tion so as to give to the state the maximum benefit with respect
to rates of printing. The printing board was therefore given
very broad powers in this respect, and I am of the opinion that
it is within the power of the board to create a new class for cer
tain historical publications. Under the present law it could
then advertise for bids upon the work embraced .in the newly

created class.

In answer to your second question, would say that the state
historical society of Wisconsin is not a state department. It
i.'i a society incorporated by a special act of the legislature—ch.
17, General Acts of 1853. The .act contains the following
language:

"Said society may have and use, and at its discretion change,
a common seal; may oixlain and enforce a constitution, by-laws,
rules and regiilations and elect such officers as the constitution
and by-laws may prescribe: Provided, Such constitution, by
laws, rules and regulations be not inconsistent with this act or
the laws or constitution of this State or of the United States."

See. 374, Wis. Stats., provides that this society:

* * sliall continue to i)osso.ss tlic powci's and privileges there
by eoiiferrcJ (referring to the above Act of 1853). * • * Said
.society .shall ])e the trustee of the state, and as such shall faith
fully expend and apply all money received from the state to the
uses and purposes directed by law, and shall hold all its pres
ent and future collections and property for the state. * *

There is an annual appropriation made to the society of $50,-
000, to be used for the purposes for which said society was or
ganized. The purposes are set out in see. 376, Stats.
The governor, secretary of state and state treasurer are made

ex officio members of tlie executive eomniittee of the society, and
the state ti-easurer is the ti-easurer. of the society and money on

behalf of the society is paid out by the state treasurer on war»
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rants issued by the secretary of state, as is the case for all
state purposes. Tliei'c is, however, no special appropriation
for printing. The administration of the society is entirely free
to use its discretion as to how much of the totabappropriation
sliall be turned over to this end.
I stated in an opinion to you under date of July 28, 1916

(Vol.y, Op. Atty. Gen., p. 598), after pointing out these in
dicia of the status of the society:

"Still, I believe all this is not sufficient to constitute you, as
superinteudent of the society, an officer or employe of the state
of Wisconsin. You are an officer or employe of said society
and not of the state. Said society, although a trustee of the
state, is not, strictly speaking, a department of the state gov-
e-rnnient; it is a corporation governed by its members."

Upon the same reasoning I conclude, therefore, that the
printing of the society is not, strictly speaking, printing for
the state.

The state constitution does not specifically require that this
printing be let to the lowest bidder nor does it constitute it pub
lic or state printing.

Sec. 25, art. IV., Const., provides:

"The legislature shall provide by law that all stationeiy re-
quii-ed for the use of the stale and all printing authorized and
re(iuired by them to be done for their use, or for the state, shall
be let by contract to the lowest bidder, but the legislature may
establish a maximum price; no member of the legislature or
other state officer shall be interested either directly or indirectly
in any such contract."

It will be noticed that it is mandatory upon the legislature to
provided by law that certain printing shall be let by contract to
the lowest bidder. The printing so provided for is as follows:

1. All stationery i-equirod f<tr the use of the state.
2. All printing authorized and rcciuired by them (the legis

lature) to be done for their use.
3. All pi-inting a'uthoi-ized and required by them to be done

for the state.

This latter class is not rigidly fixed, but is left flexible so that
the legislature may put into this class a certain given piece of
printing by authorizing and requiring it to be done for the state.
The printing of the historical society does not come within

the first class, viz., stationery required for the use of
the state. It does not come within the second class, viz., prinli-
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ing authorized and required by them to be done for their use
(the use of the legislature). It does not come within the third
class, viz.,printing authorized and required by the legislature for
the use of the state, unless the legislature specifically authorizes
and requires it.

It is therefore within the power of the legislature to say
whether the printing of the state historical society will be au
thorized and required by them and be considered for the use of
the state. Until this was done it did not fall within the pro
visions of the section of the constitution above quoted, and it
was not compulsory to let it to the lowest bidder or order it
through the state printer.
The legislature has, however, infcrentiaUy considered and re

ferred to this printing as printing for the use of the state. In sec.
20.01, .sitpro, they put it in the third of the six classes therein men
tioned. In sec. 20.32 the printing board is empowered to order
printing for the use of the state historical society.
In sec. 20.37 it is provided that all binding for the state his

torical society shall be such as the printing board shaU order.
The legislature has thus heretofore considered and referred

to the state historical printing as being for the use of the
state, but, in the absence of those provisions and the authority of
the legislature, they would not come mthin the constitutional
provision making it mandatory that it shall be let to the lowest
bidder. Therefore, if the legislature should, by a legislative act,
exercise its discretion and revoke the authority which it has given
with reference to the printing of the state historical society it
would leave the matter of printing to the society, just as other
expenditures arc now left, to the society's discretion.

It is my opinion that the legislature can, by appropriate leg
islation, except the historical'society's printing from the juris
diction of the state printer and leave the matter entirely
with the society.

In answer to your third question, would say that this turns
upon the question of whether or not the state can, under sec. 12,
art. I, "Wis. Const., pass a law that will impair its obligation to
fulfill the contract it has entered into for the printing of all
third class printing including the printing here in question.
While the state may not pass a law impairing the obligation

of its own contract any more than it may pass laws impairing
the obligations of contracts generally— V. S. v. New Orleans, 98
XJ. S. 381; N. J. V. Wilson, 11 U. S. 164; Green v. BiddU, 21 U.
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S. 8; Hall v, Wis. 103 U. S. 5—there is a distinction to be made
between the passing of a law impairing the obligation of a con
tract and the enactment of a law which merely amounts to a re
fusal by the state to perform its contract. The former, the
state may not do; the latter, it may do, although it will incur
liability as for damage caused liy its breach of-the contract.
This distinction is one apparently not obseiwed in some of the
authorities, but, in my opinion, the law is, and should be, that
the stat<! has the same right that any citizen has to repudiate
or breach his contract, being answerable in damages, of course,
for such repudiation or breach of contract. Only in that class
of cases where damages cannot be measured or compensated by
money judgment would specific performance of the state's con
tract be enforced. It certainly would be an unfortunate rule
to hold that tlic state, once having entered into a contract, how
ever improvident or costly and useless its performance might
be to the state, could not, as can any citizen, minimize the loss
by simply repudiating the contract and compensating the other
party to it for his damage. I think the rule is that the state may
do this and that it may do it although its action be in the form of
a law passed by the legislature.
The constitutional proliibition against the laws impairing the

obligation of contract was never intended to make the rights or
powers of a state in cont.racting in its proprietary capacity less
than that of its humblest citizen. If it be granted that the
state may refuse to^erform is contract, as may a citizen, then
surely it. is not to be denied that right merely because in a given
instance, as in thi.s ease, the state cannot exercise this right ex
cept by the aid of legislation.
In this case the contract outstanding is in accord with the

printing law and its performance, in accordance therewith,
would be compelled by mandamus directed to the officials and
they could not refuse because, in this situation, the power to
exercise the state's right to refuse to perform its contract, in
volving, as it would, a change in the written law, does not reside
in these officials but in the legislature.
The amendment of the state printing law .so as to leave out

of state printing the i)rinting of the state historical society
would not be, strictly speaking, a law impairing the obligation
of the contract with the state printer. It would simply be an
act of refusal by the state to that extent to perform the contract.
The obligation of the contract would still stand and could be
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enforced and realized upon, if need be, in a suit against the
state under sec. 3200, Stats. This proposition is stated suc
cinctly in the following language of the opiiiion of the court
written by Chief Justice Winslow in McDougall v. Racinc Co.,
156 Wis. 663, 066.

"It is said tliat if the law bo held to apply to the present
case it will impair the obligations of the building contracts.
Not_ so, however. Tlie state may breach its contract if it \vill,
subject to the payment of damages. This is not impairing the
obligations of a conl ract. It is because the obligations of a con
tract are unimpaired that damages may be recovered for their
breach. Lord v. Thomas, 61 N. Y. 107; Danolds v. Slate, 89
N. Y. 36; Chalstran v. Board of Ed. 244 111. 470, 91 N. E. 712.
Equity will not, enforce the specific performance of a building
contract like the present against private persons and much less
against the public. 36 Cyc. 581; Kendall v. Frcy, 74 Wis. 26, 42
N. W. 466. The public interest may demand the breach even
at the expense of responding in damages."

The same principle is reiterated in the more recent opinion
of the supreme court in State cx rel. Board of Regents v. Don
ald, 163 Wis. 145, where the court again, speaking through Chief
Justice Winslow said:

"Undoubtedly the legislature can repeal a statute carrying
an appropriation and thus put an end to the appropriation, so
far as it is unexpended, at any time. If contracts are thereby
breached the contj-aetors must resort to qther remedies; they
cannot iusist that the appropriation remains available simply
because of an outstanding contract entered into on the faith
of it."

In view of the foregoing I am of the opinion that the legis
lature has power to amend the printing law in the manner sug

gested and to make such amendment effective upon the passage

and publication of the act, notwithstanding the existing contract
with the state printer, the state printer having recourse to such
damages as he can prove as a result of the state's refusal to per
form the contract as relates to printing of the state historical
society.
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Appropriations and Expenditures—Expenses of secretary of
state and state treasurer in attending state fair to be paid out of
appropriations for those departments.

January 29,1917.
Honorable Platt Whitman,

Senator.

Your letter of January 25, 1917, is as follows:

"There has arisen in connection with the drafting of the ap
propriation bills at this session of the legislature, a question re
lative to the legality of ceilaiii charges made against the appro
priation to the department of agriculture for the operation of
the state fair.
"By subsec. 4, sec. 172—29, Stats., an appropriation is made

to the department of agriculture for the operation of the state
fair, and by the same subsection it is made the duty of the state
treasurer and of the secretary of state to be in attendance at the
fair, to audit claims against the department of agriculture prop
erly presented, and to draw warrants for payment of the same..
"The question is, does the*traveling expense and the expense

of the clerk hire and materials used by the secretary of state
and state treasurer respectively, in the performance of the du
ties imposed by this subsection, constitute a proper and lawful
charge against the appropriation to the department of agricul
ture for the operation of the state fair made by this subsection,
or are these expenses for traveling expense, clerk hire and ma-
terials used a proper and lawful charge which should be made
against the respective appropriations to the secretary of state
and state treasuj-er'as provided by subsccs. 2 and 3, sec. 170,
and sees. 172—10 and 172—11, Stats.?
"Will you kindly give mo your ruling upon this question?"

It is my opinion that the expenses mentioned should be paid
out of the appropriations made by sees. 172—10 and 172—11
Stats. No other conclusion seems warranted by the language
used.

"(d) The secretary of state, his assistants and the clerks,
bookkeepers, stenographers and other employes in his office
shall be entitled to receive tlieir actual and necessary traveling
expenses incurred in the discharge of their official duties.
"(e) Such salaries, compensations and expenses shall be

charged to the proper appropriation for the seeretai-y of state." "
(Subsec. 2, sec. 170. Stats.)

The appropriation to the secretary of state is contained in
said sec. 172—10. Obviously, all expenses incurred by the sec
retary of state and those under him "in the discharge
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of their official duties" must be paid from the appro
priation just referred to. It is true that the duty of the secre
tary of state to attend the state fair for the purpose of auditing
claims and drawing his warrant on the general fund of the state
is imposed by subsec. 4, sec. 112—29, that section being the one
wliich makes appropriations for the department of agriculture.
But this duty is, none the less, one of the official duties of the
secretary of state. That it is found in the section dealing gen
erally with the department of agriculture is of no significance
in this connection.

What has been said relative to the office of secretary of state

applies in every sense to that of the state treasurer. It is to be
observed that none of the duties of those officers are found in

the sections which provide for their compensation and that of
their assistants and the employes in their departments.
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Criminal Law—Sahbalh—An Adventist cannot run a bowling
alley on Sunday.

Febraary 2, 1917.
S. G. Dunwiddie,

Dislricl Allorneij,
Janesvillc, Wisconsin.

You state in yoiii" Icttei* of elanuary 15 that two men who are
Seventh Day Adveutists, living at the village of Milton, are con
ducting a bowling alley in said village; that you are informed
tliat they (dose this bowling alley on Saturday and operate it on
Sunday; that you have been asked to prosecute these men on the
ground that they were violating sec. 4595. You inquire whether
see. 4596 would be a bar to such a prosecution.

Sec. 4595 reads, so far as hci'e material, as follows:

"Any ])crson wlio .shall keep open his shop, warehouse or
workhouse, or shall do any manner of labor, business or work,
except only works of necessity and charity, or be present at any
dancing or public diversion, show or entertainment, or take part
in any sport, game or play on the first day of the week shall be
punished or * •

Sec. 4596 reads as follows:

Any person who shall keep open his shop, warehouse or
any other day of the week ought to be observed as the Sabbath
and who actually refrains from seculai- business and labor on
that day may perform secular labor and business on the fl»i-st
day of the week unless he shall wilfully disturb thereby some
other pei-son or some religious assembly on said day."

While the proprietors of the bowling alley are within the ex
ception of see. 4596, so far as their religious belief and their
abstinence from secular business and labor on the seventh day of
the week are concerned, I think that the operation of a bowling
alley is not within the exception of sec. 4596, which permits per
sons meeting the requirements of that statute to "perform secu
lar labor and Business on the first day of the week." I am in
clined to think that this exception would be strictly constmed
by the court, at least that it would not be enlarged by construe-
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tion. It api)cals to mo that the exception is in tlie nature of a
grace or privilege extended to the individual pei*sonany and for
his personal enjoyment, and because of his personal, conscien
tious belief.

The law prohibiting labor, business and amusements on Sun
day would be valid and enforcible without making any excep
tion in favor of Seventh Day Adventists and the like, and such
laws have been sustained wliere no sucli exceptions were made or
permitted. Coimnomvcalth v. Has, 122 Mass. 40; Commonivealth
V. Starr, 144 Mass. 359, 11 N. E. 533.
One who maintains and conducts a bowling alley is engaged

in a peculiar and a semipublic calling. What is as to him his
business merely, is to the public and to the state something more
than a private business. It is a business which commonly and
very generally is subjected to special police regulation. To those
who patronize the business it is an amusement or a sport.

Cleai'l)", tile fact that the proprietor may conscientiously be
lieve in and observe the seventh day of the week as a day of rest
or religious devotion would not entitle other persons to play in
his bowling alleys on Sunday in violation of sec. 4595, Stats.
There is no language in see. 4596 which would permit persons

believing in and obseiwing other days than the first day of the
week lawfully to play at ten pins on a bowling alley on Sunday.
All that section permits, which section 4595 prohibits, is secular
business or labor, so that the projirietors of these bowling alleys
may not lawfully play therein on Sunday. For them to conduct
their business, thci'efore, on Sunday would be for them to con
duct what would be to the public, generally, an unlawful sport,
an amusement, a scandal, an offense and a disturbance to those

who believe in the observance of the first day of the week as the
Lord's day. The exception permitted by sec. 459G does not
authorize one who may be a Seventh Day Adventist, or an ortho
dox Hebrew, to, under the cloak of his religious beliefs, maintain
"a public nuisance on Sunday.

The decision of the supreme court of Massachusetts, from
which state we have inherited our Blue Laws, including tlie Sun
day statute, in the case of Commonivealth v. Kirshen, 194 Mass.
151, 80 N. E. 2, is dii-cctly in point, One, Kii-shen, was there
charged with a violation of sec. 2, ch. 98, I'cviscd laws of Massa
chusetts, which is almost identical with sec. 4595 of our stiitutes
as far as quoted above. The defendant, being one who conacl-
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entiousl}' believed in aiul observed the seventli clay of the week,
opened his workshop on Sunday for the purpose, only, of ad
mitting Ih'cxse of his employes who desired to work on that day,
and of permitting them to dcimrt at the close of the day, keeping
his workshop locked and closed to all others throughout the day.
He sought, as a defense, to bring his case within the exception
of sec. 4, ch. 98, revised laws, which is practically identical
ill language with sec. 4596 of our statutes. It was held in that
case that while the defendant was entitled, by virtue of his re
ligious belief, to engage in secular business or labor on Sunday,
this was the only exception from the provisions of sec. 2, ch. 98,
j-evised laws, wliieh was created by sec. 4 of that chapter, and
that, as sec. 4 did not expressly except Mm from the prohibition
of sec. 2, against keeping open his workshop, he had violated the
law, although he kept it open only sufficiently to admit his em
ployes and let them out at the close of the day's work.
If the exception permitting-secular business or labor would

not permit the proprietor of a business to open and keep open
his workshop, to his em])loyes only, it seems clear that it would
not permit him to open a place of business to the public, such as
a bowling alley, or permit him to conduct a place of business
which cannot be patronized by others except in violation of law.

Corporaiions—Blue Sky Law—Blue Sky Law must be com
plied with under facts stated.

February 2, 1917.

J. C. 6lI.<BER'rS0N,

District Attorney,

Eau Claire, Wisconsin.

In your inquiry of January 31, you submit the following
statement of facts and request for opinion:

"The ownei-s of a large tract of land in Louisiana have or
ganized a corporation under the laws of the state of Delaware for
the purpose of exploring for oil on their lands. The office of the
corporation is to be in Chicago and all advertising matter, mail,
etc., will go out from that city. All of the officers of the cor
poration reside hore (Eau Claii'c). They intend to advertise
their stock for sale in several large newspapers of New York
and Chicago. In the advertisement there will be printed a
coupon bearing the address of a local bank, directing the pros-
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pective purchasers of stock to scud their money to this bank,
which will hold it for ten days in order to give the purchaser
an opportunity to investigate the company.
"Is it necessary for this corporation to comply with the pro

visions of sees. 1753-48 to 1753-53, inclusive?"

You do not specify the ground of objection or exception by
reason of which it might be held that the sale, in the manner
described, of the capital stock of such a corporation in this state
is not subject to the Blue Sky Law, sees. 1753-48 to 1753-53,
Stats. No reason suggests itself on the face of your inquiry
why that law may not apply or should not apply to the sale of
the securities of such company. From the-particularity with
which the method of sale proposed is described in your inquiry,
I infer that you have in mind the question whether such sales
might not be interstate transactions beyond the scope of the stat
ute, and perhaps beyond the reach of state authority. While
such sales made in the manner indicated would be interstate

transactions they would, in the case of sales to residents of this
state, be sales consummated here and subject to the authority of
the state and within the scope of the language of the Blue Sky
Law.

There is nothing in that statute which makes any exception
of sales in this state upon the ground that such sales may be
consummated by roundabout methods involving interstate trans
actions. The supreme court of the United States, in its decision
rendered a few days ago, sustained the much more drastic Blue
Sky Laws of Michigan and Ohio, and held that, so far as inter
state commerce was concerned, the state had ample authority to
enact and enforce such laws because congress had not acted on
the subject.
From the fact that you do not indicate, in your inquiry, any

thing showing or tending to show either that the securities of
this company are in any of the exempted classes enumerated in
sec. 1753-49, or that the company itself is exempted by reason
of not issuing securities in sufficient amount or within the ex
ception specified in subd. (b), subsee! 1, see. 1753-51, as not
expending in excess of $2,500 for commission and promotion
expenses, I assume that the corporation is one within the terms
of the statute so far as any of these exceptions is concerned.

5—A. G.
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Apj»'opri<i1ions . and Expeiidil urcs—State cannot borrow
money to build armories.

February 2, 1917.

Honorable Roy P. Wilcox,

State Senator.

1 have yours of January 27, transmitting a letter from Mr.
George E. Doe, relating to a plan for state appropriations to
build armories for the state militia.

It goes without saying that the legislatui-e can appropriate
money to build armories. The legislature may provide for or
ganizing and disciplining the militia. {Art. IV, sec. 29, Const.)
It cannot be doubted that this provision of the constitution
would authorize, if special authonzation were nccessaiy, the
erection of a building at state expense in which to drill the
militia and to house its accoutrements and equipment, and even
to build quarters for the men and stables for the horses. The
power to appropriate money for the purpose, it is assumed,
would not be (luestioned.

The I'eal question would be as to the limitations upon the leg
islature in regard to incurring state debts and issuing evidences
thei'cof. The Minnc.sota plan could not be followed in its en
tirety, in that regard. The plan spoken of is contained in eh.
302, Laws of Minnesota, 1911, and ch. 226, Laws of 1913. The
original act (1) creates an armory board to select sites and erect
buildings and have the control and supervision thereof; (2)
I)rovides that any militia company may deposit one thousand
dollars in the state treasury anJ convey to the state a site for
an armory, whereupon ten thousand dollars of state funds and
said thousand dollars are available for erecting an armory upon

the site so conveyed; (3) directs the state treasurer to keep an
accouni of the armory funds; (4) makes an annual appropria
tion of thirty thousand dollars; and (6) provides, that upon the
disbanding of the company and the armory becoming no longer
needed, it may be sold to the municipality in which located for
the amount "invested in it by the state.

The legislature has power to adopt all of that plan or one
like it.

But in 1913 the Minnesota legislature amended the plan in
several particulars, one of which is important in this connection,
tt authoi'ized the armory board to issue certificates of indebted
ness bearing four per cent interest but not to exceed in the
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aggregato tiie total aniouiit aulliorizetl to be oxponcled for
ai'inories, \vhieh coi'tificato.s wei'c to be iiiatured not faster than

the appropriations made would be availalde to pay such certifi
cates. The proceeds thereof >Yore to be deposited to the annory
fund and used for building and equipping armories. The cer

tificates are to be sold by the state treasurer at not less than par,
and a state tax was directed levied annually, to pay tlie certifi
cates as they fall due, and the purchase of a certificate woi'ked a
pro raid assignment of the tax to be levied to ]>ay the same.

Obviously, these certificates are mere evidences of debt, and

•the sale of them creates a state obligation. The name that these
evidences of indebtedness may bear, of course, is immaterial.

'J1ie .state shall never contract and public debt except in the
cases and in the manner provided by the constitution. (Art.
VIII, sec. 4.)

"For the pui-pose of defraying exti-aordinaiy expenditures
the state may contract ])ublic debts (but such debts shall never
in the aggregate exceed one hundred tliousand dollars). Every
such debt shall l)c authori/ccd by law, for some ])urpose or pur
poses to be distinctly s])ecifted therein; and the vote of a ma
jority of all the members elected to each house, to be taken by
yeas and nays, shall be necessary to the passage of such law;
and cvci-y such law shall provide for levying an annual tax suf
ficient to pay the annual interest of such debt and the principal
within five years from the passage of such law." (Art. VIII,
sec. 6, Const.)

The section just quoted from authorizes incurring a debt to
the amount stated, provided the building of armories constitute
"extraordinary expenditures" without the meaning of that sec
tion.

Our supreme coui-t has not defined those terms and there are

few decisions which arc directly in point, The supreme court
of South Carolina, in Robinson v. Tillman, 17 S. E. 687, eon-
straing its state constitution, said:

"The terms 'extraordinary expenditures' necessarily imply
new obligations or debts which have not been previously in
curred, over and above the ordinary current expenditures of
the government."

This seems very much like defining those terms by themselves.
But whether expenditures for armories would be ordinary or
extraordinary is of no practical significance as the state is now
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indebted in excess of the constitution limitation. State ex rel.

Owen V. Donald, 160 Wis. 21.

The next section of the constitution (sec. 7, art. VIII) author
izes the legislature to '' borrow money to repel invasion, suppress
insurrection, or defend the state in time of war," without limit,

but the present is not for us a "time of war" though we may
be perilously near it.

I conclude that the legislature has no present power to borrow
money to build armories, and in that respect cannot follow or
adopt the Minnesota plan.

Public Officers—Conservation Comnmsion—Conservation
commission has no power to grant right of way for railroad over

state park.

Februai-y 3, 1917.
State Conservation Commission.

By letter of January 22, 1917, you ask my opinion relative
to your power to convey or grant the right of way for a railroad
across state park lands. From your letter and the accompany
ing diagram, it appears that the state owns land which en

tirely surrounds Devil's Lake; that condemnation proceedings
are pending to acquire title to a fifteen-acre tract bordering on
the north end of said lake and owned by C. E. Martin; that nego

tiations are pending for a purchase of said tract; that Martin

owns other lands situate to the east of this tract and separated

from it by state park lands; that Martin desires a right of way
for a branch track or spur, from the Northwestern Railroad;

that the only feasible location for such a branch leaves the right
of way on this fifteen-acre tract and extends about eighty rods
across state park lands.

The plan you have in mind is to grant the right of way across
the park lands, in part payment for the fifteen-acre tract which
the state desires to acquire, and you wish to know if you have
power to make such an agreement. A final analysis of the con
templated ti'ansactioii reduces the matter of a right of way to
one of purchase and sale. So the question is: Can you convey
a right of way for a railroad across state park lands?

It is my opinion that you cannot. A careful examination of
your powers fails to reveal any provision which authorizes you
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to sell state lands or any easement or estate therein. With ref
erence to ways, your powers are limited to the laying out and
building of roads and bridges. (Sees. 62.02, 1494i—3m, 1494—
42, 1494^3.)

The last named section says:

<< « « • tpj^g state board of forestry is also authorized to

exchange lands upon the basis of equal value as determined by
them."

This applies to forest reserve lands, but even if it were gen
eral, it would not authorize the sale of a right of way.
The power to sell and convey railroad rights of way over the

lands of the state is vested in the commissioners of public lands,
and in very general and sweeping terms.

"The commissioners of public lands shall have the right to
sell and convey for the purpose of a railroad, to any railroad
corporation for such compensation and upon such terms as they
may fix, a strip of land one hundred feet wide through each
and every tract of land owned or held bj' the state across which
a railroad has been or shall be located or constructed. * • •
Every deed or patent for any such lands shall contain an express
reser\uition unto the state of the title of such lands except as
to the use of the same by such corporation or its successors or
assigns for railroad purposes." (See. 1857, Stats.)

Assuming, as we may for the present consideration, that the
commissioners of public lands have authority to convey such a
right of way, that authority is limited to a conveyance to a rail
road corporation and cannot take place until the railroad has
been located. At least a bona fide application from the railroad
.would seem to be a necessary condition precedent to any sale or
contract to sell such an easement over state park lands.
As the statutes stand now, it is plain that your board cannot

make such a contract as would give Mr. Martin a right of way
over pai-k lauds, and it is highly probable that the commission
ers of public lands, acting in concert with you or independently,
could not give a valid option or make a conditional sale. In my
opinion, if your plan is to be carried out, there must be addi
tional legislation upon the subject.
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Appropriniions <nid Expenditure.^—Cnunfii Fair A.<;sociations
—A county fair asHocialioii whose charter has liccn forfeited,
not entitled to state aid.

February 5, 1917.
Honorakek Mi:rlin Hull,

Secretary of Slate.
In your conununication of Peln-uary 1, you state you are in

receipt of a claim for state aid from the Fox River Fair Asso
ciation, under the provisions of sees. 1460 to 1467; lhat this
association was incorporated Febi-uary 18, 1896, and that its
corporate rights wore forfeited January 1, 1916, for failure to
file its report. You inquire wlietlier this fact will prohibit you
from auditing their claim for state aid.

Sec. 1460 provides, in part, as follows:

"Any number of citizens of any county in which no such
society shall be in existence, or of two counties jointly, may
meet and organize a county agricultural society (but not more
than one in each county), adopt a constitution, elect a ])res-
ident, one or more vice i)residents, secretary and treasurer and
such other officers as shall lie pre.scribed in the con.stitution:
and upon filing a certificate of such organization, signed by the
president and secretary, witli a copy of the constitution so
ado[)ted, in the office of the rcgistoi' of deeds of such county, such
society .shall have all tlie powers of a corporation necessary to
promote the objects thereof, and may purchase or taia' by'gift
and hold any real oi- ]>ei'sonal iirojierty necessary for its y)ur-
poses, and which sliall he used exclusively therefor, sell and con
vey the same, and bori-ow money upon and moi-tgagc all such
real estate. • *

Sec. 1463 provides, in subsec. 1, as follows:

"There shall be paid within thirty days after the first of
February, out of the state treasury, within the amount appro
priated for the puri)o.scs of this section, to each organized agri-
cultin-al .society, association or board in the stale, except the
state board of agriculfui-e wltich shall have substantially com
plied with the following conditions, eighty per cent of the total
amount of premiums thereby paid at its annual fair for the
preceding year iijmn live stock, articles of production, educa
tional exhibits, agrii'ultural implements and tools, domestic man
ufactures, mechanical implements and productions, for wliich
published premiums hav,. been offered: but in no case shall any
one iircniium excceil the sum of fifty dollars. All payments
under this section shall be charged to the apiuopriation for
agricultural societies."
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You will note that the appvopriation is to "each organized
agricultural society, association or board in the state. The
question arises: Is there such an oigaiiized body to which you
are authorized to pay the state aid?
The dissolution of a corporation deprives it of all furthe)'

rights to act in a corporate capacity; and it has been stated that
by dissolution the corporation loses all its rights and privileges
which are the I'csult of incorporation. 9 Am. & Eng. hue. of
Law. 2d ed., 603.

Under sec. 1774o, wliich is tlie section under whose provision
the corporation in question has forfeited its charter, the secre
tary of state is authorized to loscind the foi-feiture on certain
conditions. The last paragraph in said section provides, as fol
lows :

"The secretary of state may rcscip.d the forfeiture provided
in this section on presentation of an affidavit signed by the pres
ident and secretai-y of a eorjioi-ation to the effect tliat such corpo
ration has not suspended its ordinary and lawful business since
its organization or .since the date of forfeiture; or that the eoi-
poration at the time the forfeiture was declared held title or
transferable interc.sts in real estate. The .secretary of state inav
demand such otlicr and further proof as he may deem necessary.
For rescinding such forfeiture there shall be paid the sccietaiy
of state a fee of twenty-five dollai's."

This corporation undoubtedly will have no trouble in again
acquiring its corporate powers under this provision of the stat
ute. 1 believe the only safe practice for you to follow is to i-e-
fuse to pay the state aid to any person before the forfeiture is
rescinded, under the authority given to the secretary of state
under the above jirovisions of the statute, o;' unless further pi oof
is given you that they have an organized body in said county to
which you may safely pay the state appropriation. It being well
settled that all rights as a corporation are forfeited and lost by
a corporation when it loses its charter rights, it would be unsafe
for you to pay the money to any person now claiming to be the
treasurer of a society which, in fact, is not duly incorporated,
nor is organized as provided by law.
In, view of the. fact that this is a question involving the dis

bursement of money in the state treasury, I believe all doubts
should be resolved, in favor of the state; and for that reason, I
am constrained to advise you to refuse to pay out this money un
til the corporation has been reinstated and the forfeiture of its
franchises has been rescinded.
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Foreign Corporations—Secretary of state cannot refuse to li
cense a foreign corporation because its name is identical with
that of a domestic corporation.

February 5,1917.
Honorable Merlin Hull,

Secretary of State. .
I have your request for opinion, of recent date, in which you

submit the following statement and question:

"The Owl Drug Company, a Nevada corporation, has filed an
application for a license to do business in the state of Wisconsin.
"The Owl Drug Company, a Wisconsin corporation, has filed

an objection to the granting of the license to the Owl Drug Com
pany, a Nevada corporation, basing its objection on the fact that
the name of the Owl Drug Company of Nevada is the same as
the Owl Drug Company, a Wisconsin corporation.
"Will you kindly favor this department with your opinion as

to whether or not a foreign coi-poration may be properly licensed
to do business in Wisconsin if said foreign corporation has the
same name as the domestic corporation?"

The provisions of the statute requiring consideration in answer
to^your question are subd. (2), sec. 1772, and subsec. 10, sec.
1770?), Stats., reading respectively as follows:

'' The name of such corporation: But such name shall not con
tain the names of individuals in the manner in which they are
originally used in partnership or business names, and shall be
such as to distinguish it from any other corporation organized
un .or the laws of this state * • (Subd. (2), Sec. 1772 )
'/Ail foreign corporations and the olTlcers and agents thereof

doing business in this state, .shall be subjected to all the liabili
ties and restrictions that are, or may be imposed upon corpora-
tions oi like character, organized under the laws of this state,

17706 ) powers." (Subsec. 10, sec.
The foregoing are the only provisions of the statute bearing

upon your question.

The provision of the statutes fii-st above quoted, the only pro
vision of our statutes specifically relating to the name which a
corporation may have, is embraced in that section of the statutes
lyhich enumerates what the articles of incorporation of a domes
tic corporation «hall contain. Neither the context, the position
or relation in which tlie provision is found, nor the language of
the provision permits of a constructon of this subdivision extend-
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ing it so as to apply in any way to foreign corporations. By its
express terms it relates only to the names of domestic corpora
tions. It has been so construed by this department in an opin
ion rendered under date of November 27,1916, to the commission
er of insurance. Vol. V, Op. Atty. Gen., p. 856.
In opposition to this ruling attention is directed to the deci

sion of the supreme court of the state of Washington in State,
etc., V. Nichols, 99 Pac. 876, where, under the statute of that
state, it was held that a foreign corporation of the same name
as a domestic coi'poration could not be licensed. Tliei'e is ex
press language in the Washington statute, not found in the stat
ute of this state, which manifests a purpose to deal with the sub
ject of corporate names not only as between domestic corpora
tions but also as between domestic and foreign corporations. So
far as the decision in that case may not be based upon this differ
ence in statute, I am not persuaded by the reasoning of it and am
not inclined to accept it as a precedent for the construction of
subd. (2), sec. 1772, Stats.

Subsee. 10, sec. 17705, is, however, referred to as making the
prohibition of subd. (2), sec. 1772, relating to domestic corpora
tions, applicable in the same manner and with the same effect,
to foreign coi'porations applying for admission to this state.
This latter subsection has but recently received consideration
and construction in a official opinion rendered to your prede
cessor in office under date of November 2, 1916, Vol. V, Op.

Atty. Gen., p. 804.
In that opinion the conclusion is reached on the authority of

cases therein cited, that the provision of subsec. 10, sec. 17706,
to the effect that foreign corporations shall be subject to the
same liabilities and restrictions as domestic corpoi'ations and
have no other or greater powers in this state, has no application
to the mere right of admission of foreign corporations to this
state, but applies only to restrict the powers and privileges
which they may exercise in this state after their admission here.
It is there held, in effect, that the powers or privileges of a for
eign corporation incident to its incorporation in the state of its
domicile and exercised by it there, in that case the issuance of its
capital stock, are not affected by subsec. 10, sec. 17706; in short,
that a foreign corpoi'ation may not be denied a license to do busi
ness in this state upon the ground that, under the authority of

the law of its domicile, the corporation has, as an incident of its_
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incorporation, and has exercised in the state of its domicile, pow
ers and privile^^es which it could not exercise in this state, or if
incoi'porated under tlie laws of this state. It follows, from this
opinion, in my judgment, that the provisions of subsec. 10, see.
1770/j, arc not aiiplieablc to extend the in-obibition of subd. (2),

see. 1772, relating to the name of domestic corporations to in
clude foreign corporations seeking a license to do business in this
state.

Attention is directed to the decision of the Illinois court in the

case of People v. Hose, 76 N. E. 42, to the effect that mandamus

will not lie to compel the secretary of state to issue a certificate

of incorporation to a eori)oration under a name the use of which
would be enjoined by a court of equity at the suit of an existing
company upon grounds of unfair competition. It seems to me

that this decision is not especially in point upon the question
here. It may very well be that, should the secretary of state re
fuse the license, a court would not mandamus the issuance by the
secretary of state of a license where and after the court had de

termined thai the api)Iicant could not exercise the privilege of
the license without invading the legal rights of an existing cor
poration in sncli manner as would be enjoined upon grounds of
unfair competition.
I do not think it follows fi'om this, however, that the secretary

of state should assume the judicial function of dctermiiiing, on
an application for a license, the question whether or not unfair
competition would result from the exercise of such license. The

objector's re:,;edy on that gi-ound is ade([uately provided by a
suit in e(iuity to enjoin the foreign corporation from doing busi
ness in this state un ler a name and under circumstances which
would amount to unfair competition. It is the duty of the secre
tary (if state, under the statutes eonfei'ring u])on foreign corpora
tions the right to a license in this state, upon complying with the
conditions of our law, to issue such license unless some rule of
tlie statute forbids.

Upon the foregoing I am of the opinion that the license should
jfjsue. in this instance, to the Owl Drug Company of Nevada.
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Legislature—Salary of Members—Under the existing statutes
a member of the assembly is entitled to draw his salary even
though he had resigned after three weeks of service.

February 6, 1917.

Honorable Henry Johnson,

State Treasurer.

I have your request for opinion under date of February 2, in
which you ask to be advised whether you should pay a warrant
issued by the secretary of state for the sum of $537.60 as for
salary and mileage to Honoi'ablc Frank Schacttle, a member of
the assembly from Buffalo county. It appears that Mr. Schaettle
was duly elected a member of the assembly and was sworn in
and subscribed his oath of office as such with the other members
upon the organizalion of the legislature, January 10. I find,
also, that he was in regular attendance upon the sessions of the
assembly, with the exception of an excused absence of three
days, uj) to the 31st day of January, when be resigned, due to
ill health.

It also appears from the assembly journal that he was assigned
US a member of the conimittec on labor. It further appears that

he did not apply for the payment of his warj'ant for salary and
mileage until after he had resigned or signilied his intention to
resign.

Of course Mr. Schaettle's right to have this warrant paid is
not affected by the fact that he neglected to call for payment of
it befoi'e he resigned or signified his intention to I'csign. Had
he demanded and received payment of it prior to that time, the
question whether the state could recover it back, after his resig
nation, would present the same (lue.stions of law as are raised by
your in(|uiry. The real question is: When, if at all, did his
right to this money accrue?
We find that sec. 21, art. IV, state constitution, declares:

"Each member of the legislature shall receive for his sei'viees
for and during a regular session llic sum of five hundred dollars,
and ten cents for every mile he shall travel in going to and re
turning fi-om the place of meeting of the legislature on the most
usual route.''

Pursuant to the constitutional provision the Icgi.slaturo has
provided foi- the payment and fixed the time of payment of the
salary and mileage of members in sec. 110 and subsec. 51, sec.

170, Stats.
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Subsce. 51, sec. 170, provides:

"The niileayc and salary of each member of the legislature
shall be paid out of the treasury. • • * Salaries, compensations
and mileage herein referred to shall be payable at the beginning
of each session of the legislature."

See. 110 provides that the presiding officers of each house shall
"immediately after the commencement of the biennial session
of the legislature" issue to each member who has taken the pre
scribed ofHeial oath a certificate of that fact and of the mileage
traveled by such member, except, only, in cases where a contest
has been filed.

These statutes appear to be explicit and mandatory. They
appear to be in conformity with the constitutional provision.
At least, in the absence of any suggested or apparent constitu
tional question, tlie validity of the statutes referred to will be
assumed. Under these statutes it is clear, beyond any occasion
for doubt, that the member's right to his salary and mileage
accrues and is ])crfectcd wiicn he is sworn in and receives his
certificate of membership and of mileage; that then, and imme
diately, his salary and mileage is payable to him. There is noth
ing in the statutes from which a court could infer that his right
thereto could be defeated or in any manner affected by his sub
sequent resignation, nor is there anything which suggests that
if he had received his salary and mileage and subsequently re
signed, the state might have a right of action to recover it back
from him in whole or in part; nor is there anything in the stat
ute which provides fo^r or authorizes you to pay a member's sal
ary in part. It is either payable in full or not at all.
In the instant case the member has served as such, hona fide,

for a part, of the session. The question whether he should be
paid the regular salary and mileage on account of seiwing a part
of the session is not, I think, materially a different question fi-om

that which was answered in the affirmative in the opinion of

date March 5, 1913, to Donald, secretary of state, Vol. I, Op.
Atty. Gen., p. 532, as to the right of the legislature to pay full

salary and mileage to a member elected to fill a vacancy.

While a member of the legislature, sensible of his responsibili

ties as such, will not resign for light or trivial causes, his right
to resign is, nevertheless, absolute and unqualified. It is recog
nized to be so by sees. 961 and 962, Stats.
I see no occasion to doubt that Mr. Schaettle is legally entitled

to his salary and mileage as a member of the legislature.
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Education—Public Officers—School Districts ^The county
comniittec on common schools has no original jurisdiction to
alter the boundaries of school districts. It may act only on
appeal.
A new school district has no exislcnee until the newly elected

ordcers qualify.
February 6, 1917.

J. R. Pfiffner,

District Attorney,

Stevens Point, Wisconsin.

In your communication of January 29 you direct my attention
to SCO. 704, relative to the provisions of the county committee on
common schools, and you inquire whether, by virtue of the first
few lines of said sec. 704, this committee has the power by its
own motion, or upon petition being made to it, to create, dis
solve, consolidate or alter the boundaries of school districts, or
whether it has only the power to act upon appeal being made to
it from the town board of supervisors as provided in subsec. 9,
sec. 704.

The first sentence of subsec. 2, sec. 704, reads as follows:

"The chairman of the county board of supervisors of every
county in the state immediately after the passage and publica
tion of this act shall appoint three persons to act as a committee
on common schools for the creation, dissolution, or consolidation
of school districts, or alteration of school district boundaries, and
the appointment of supervising teachers provided for in subsec
tion 10 of section 698."

This provision does not give this committee the power to cre
ate, dissolve, con.solidate or alter the boundaries of school dis
tricts by its own motion, or upon petition of any person.
In subsec. 9 it is provided:

"Any person feeling himself aggrieved at the action of any
town board, village board of trustees, or city councils in creating,
dissolving, or con.solidation of school districts, or altering school
district, boundai-ics, or in refusing to create, dissolve, or consoli
date school districts, or alter school district boundaries may ap
peal to the committee on common schools, which shall try the
appeal, in the manner, within the time and with the same result
as in ease of trial on appeal to the state superintendent."

Under this provision the committee can only act when an ap
peal is taken from an action of a town board, village board of
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trustees, or city eouiieil in creating, dissolving or consolidating
school districts, or refusing to do these various acts. I find no
express provision authorizing tliis eoimnittcc to act on its own
motion or upon the petition of any party, and for that reason
I am consti'ainod to liold that it has no such right; it would
have only apiJcllatc jurisdiction of this mattei-.
In this connection I "may say that ch. 531, Laws of 1915, ex

pressly repeals sees. 702—1 to 702—13, Stats., relating to county
l)oards of education. If you Avill refer to tlicse sections so re
pealed you will note that the county board of education was
given the right to alter boundaries of school districts and to
create, dissolve or consolidate scliool districts on its own motion

or upon petition of any pai'ty, and also given appellate jurisdic
tion of these matters. Said sees. 702—1 to 702—13, inclusive,
were first enacted in ch. 751, Laws of 1913. Great opposition
was encountered in the adiiiini.slration of this law, whicli oppo
sition culminated In the repeal of such statute and the enactment
of ch. 531, which is now contained in sec. 704, Stats. Tlic legis
lature jnirposely omitted to give the county committee the right
to act upon its own initiative in tiie altering of school districts
and gave to such committee only appellate jurisdiction of such
matters.

You also .submitted the following question:

"If an attempt has been made to create a new seliool district
and the officoi-s elected at tbo first annual school district meeting
never (jualify, so that the district has never been organized as
provided in sec. 416, Stats., and the clerk of the old district from
which it has been attempted to detach the new district makes this
return to the lowm treasurer, so that the town treasurer collects
taxes as though the new" di.sti'ict was never attempted to be or
ganized, would it be possible to compel the payment of these
taxes 1''

In answer permit me to direct your attention to sec. 416,
which reads as follows:

"A district, shall be deemed organized wiicn any two of the
officers elected at its first legal meeting file with the clerk and
cause to be recorded in the minutes of such meeting their writ
ten acceptances of the offices to wbich they have been respectively
elected oi" when it has cxci'cised the franchises and ])rivih'gcs of
a district for the term of two ycai's."

Under your statement of facts the district in question has
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never been organized and the clerk of the old district \vas justi
fied to so report to the town officers. The town treasurer is
therefore authorized to collect the taxes in the same manner as
though no new district had been organized.
You also refer 1o the duty of the county committee as to lost

records. In this connection permit nic to direct your attention
to see. 417f/, Stats., which provides for tlie restoration of lost rec
ords by the board of the town oi- village or the councils of the
city. The county committee has no authoi-ity, in view of what
was said in answer to the fii-.st question, to organize and redistrict
the town and establish new school districts. No such power is
tiiven to the connnittcc.

Banks and lidnldnfj—Buildinfj and Loan Associations^T^ha
rate of interest on loans to members of a building and loan asso
ciation may be changed at. any lime.

February 7, K)17.

A. E. ICUOLT,
Commissioner of Banking.

I have your letter of Fcbruai-y b, 1917, transmitting a letter
which you received from Leonard C. Kleczka, and also a copj
of your reply to that letter.

It appears from his letter that a domestic building and loan
association has recently amended its by-laws increasing the rate
of interest charged upon loans and this (luestion is raised thereby:

"Does the increased rate affect loans outstanding at the time
the inci-eased rate was adopted?

You have answered this (lUCstion in the affirmative stating that
the question has repeatedly arisen and has always been answered
that way. You further say that the new forms of bonds and
mortgages do not name and specify rate of interest but provide
that interest shall be paid in the manner and at the rate "fixed
by the by-laws," and advance the opinion that the charter and
the by-laws of the association form a part of the borrower's con
tract and must be considered in connection with the bond and
mortgage.

You ask for my official answer to this question. If the correct
answer were a matter of doubt that doubt should be resolved in
favor of the practice which your department has adopted and
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enforced. But I am of the opinion that your answer is the cor
rect one, independent of what the practice may have been. As
you point out, the borrower is a member of the association and
he cannot make a contract with the association which deprives
It of the powers vested in its governing body by the statute.
We are not. concerned witli what the conclusion would be if loans
were made to nonmembers. In keeping with the general if not
universal requirement of mutual loan and building associations,
our statute authorizes the association "to make loans to mem
bers. '' This means that loans can be made to none other.

"In the absence of expressed statutory authority, a building
association cannot make a loan to one not a member of the asso
ciation." 6 Cyc. 142.

The bond which is given, a copy of which accompanied your
letter, expressly provides that the borrower

" will promptly pay the dues and interest for each and every
share so loaned upon, and perform every other obligation re
quired of said Borrower by the Articles of Organization, By-
La ws, Rules and Regulations that now are or may hereafter be
made and adopted by the said A.ssociation, or by the Board of
Directors."

That the borrower would do all of these things is agreed by him
when lie becomes a member, and it is immaterial whether such
provisions are physically incorporated in the bond or not. The
laws and by-laws under which the association exists and is doing
business are to be read into every loan contract. The members
cannot make any agi-eement with the governing board which will
limit the activities of the association or take from the association
or its directors, powers vested in it or them.
Lvcry domestic loan and building association has power:

"(1) To issue stock to members; to assess and collect from
members fees, due.s, fines, intei-est, iivemiums and other charges,
and the same .shall not be held to be usurious; to permit or force
members to withdraw all or part of their stock; to make loans
to members; all upon such terms and conditions as may be pro
vided in the by-laws.

*  •

delegate authority to its directors to alter or amend
its by-laws under such restrictions and limitations as it may deem
proper. (Sec. 2011, Stats.)

" For every loan made a iioniiegotiable note, • * • secured bvmortgage upon real e.state • • • shall be given, accompanied by
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a pledge to the association of the shares borrowed upon. • • •
The directors, in their discretion, may dispense with said mort
gage when the withdrawal value of the shares borrowed upon
shall exceed the amount borrowed and interest thereon for six
months." (Sec. 2014—5.)
"Tlic ai'ticles of association or by-laws of each local association

must specify: The manner in which persons may become and
cease to be members; the number of shares a member may o^vri;
the terms on which certificates for shares are to be issued, the
form thereof and the fees therefor; the time and manner of pay
ing and the amount of dues, fees, interest, premiums * • * and
other charges." (Sec. 2014—11.)

It seems plain that the power of determining the amount of
interest which borrowers shall pay remains always with the
association and may be exercised with reference to existing loans
to the same extent that the power of determining the amoiuit
and time of payment of dues may be exercised and be made
binding upon the members of the association. While no decision
has been found directly upon the point, still, the conclusion an
nounced by you seems inevitable from the nature of this associa
tion, the language of the statute, and decisions which discuss the
character of these associations, and the nature of the rights and

obligations of the members.
Although the transaction whereby money is obtained by a

member from the as.sociation is spoken of as a loan, it is not tech
nically one. It is in many respects more in the nature of an
advance of money to the so-called borrower. The association
cannot discriminate between members in making loans to them.
If funds are available for the purpose, an application for a loan
must be granted, the other conditions being present. 6 Cyc. 143.
In Racer v. Iniernational Building d Loan Association, 63

N. E. 772, 774, the court said, in speaking of the contract of bor
rowing and of the borrower:

* Being a member of the corporation when he obtained
the loan, he made the contract subject to its by-laws, rules, and
regulations, and to the express and implied powers with which
the corporation was invested by law."

In Columbia Btiilding tG Loan Association v. Jonquisi, et al.
Ill Fed. 645, the court said:

"The plaintiff is a building and loan association organized
under the laws of Colorado with the powers usually conferred
upon associations of this character. While the statute may differ

6—A. G.
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in some respects from the statutes of otlier states upon this sub
ject, yet I think the powers confei'i'cd upon the corporation in
this cause are substantially the same as those conferred upon and
exercised by like corporations in other jui-isdictions. The prin
ciple underlying its method of transacting business is mutuality,
its object being to raise funds from its members to be loaned
among themselves, or to such as may desire to avail themselves
of the i)rivilege. This is done, by the payment, monthly, of cer
tain amounts of interest and installments; and the stockholders,
whether borrowers, or nonborrowcrs, partici})ate alike in the
earnings of tiie associat ion, and alike must assist in bearing the
burden of any loss which it may sustain. All of the stock is
matured and all of the loans are made from what is called the
loan fund; indeed, this necessarily follows from the fact that
there is no other fund from which the stock can be matured. All
members receive the same per cent of profit, for the reason that
the dividends are dcclai-ed on the entire business; and all pay
ments ii)ad<i by every member go into the common fund, the prof
its of which are divided among tlie shareholders, and they must
continue to pay until tlic stock is in due cour.se matiired. To
allow payments to be ai)])lied to mature the loan of a borrowing
member by a definite and fixed number of payments would
destroy the essential pi-inclple upon which the business is trans
acted, viz. that of mutuality.''

I am firmly of the opinion that the association may,change
the rate of interest and that such change effectively binds mem
bers who arc at the time borrowers.

Education—Universitif—Citizenship—-Status of person with
reference to payment of tuition fees at university discussed.

February 7, 1917.
H. J. Titorkelson, Business Manager,

Universilg of Wisconsin.
In your letter of February 2 you submit the following, to

gether with a letter from the fatlicr of the student in question.

"Oui- committee on nonresident tuition have comsidercd the
enclosed application from Mr. H. C. Edwards regarding the tui
tion of his son, Mr. ilax H. Edwards, and have also discussed
the matter with the son.

''It appears that the family resided at Texas until the fall of
1915, when they decided to move north, and came to Madison,
with no intention of returning to Texas as a permanent abiding
place.
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"The son is a minor, and as such his residence is fixed by the
residence of his father, who still owns Texas propcrtj-, having a
ranch and visiting Texas each year in order to oversee the opera
tion of this property.
"In view of these cireuinstanccs, we arc in doubt as to whether

Mr. Edwards can claim his residence as Madison, and would
greatly appreciate your advice on the matter."

The statute controlling tins case is see. 388, whicli provides in
part as follows:

"Any studeid. who shall have Ix'cn a resident, of the state for
one year next preceding his first admission to the university
shall be entitlecl to exeinj)tion fi-om the fees for tuition in the
university. Any student who shall not have been a resident for
one year next preceding his first admission to tltc university
sha,ll not be. exemi)t from tlie paytnent of the tuition fees until
he shall have attended the university for four 3eademic years.
« « c "

In an o])iuion to W. D. Hiestand, registrar of the university,
under date of June 2, 191G, repoited in Vol. V, Op. Atty. Gen.,
p. 4nC, 461, and again in an opinion rendered to Honorable M. E.
McCaffrey, secretary of the regents of the university of Wis-
co>isin, under date of Bcceinbor 15, 1916, reported in Vol. V,
Oj). Atty. Gen., p. 900, I held that tliis statute was not in effect
until September 1, 1915, and that the statute is not retroactive.
The section, therefore, after interpolating into it the phrase
"after September 1, 1916," provides in effect as follows:

"Any student who shall have been a J'csidcnt of the state for
one year next, preceding his first admission to the university
(after September 1, 1916,) shall be entitled to exemption," etc.

The student, in question is a minor. The place of residence
of the parent determines tlie I'csidencc of the minor.

9hie question for determination is, was the student's fatlier a
resident of Wisconsin one year prior to the student's entry into
the universitj^ in 1916?

I assume that tlie facts set out in the letter uceoin])anying your
inquiry ai-e true and this opinion is predicated upon those facts,
which are as follows:

First, hel'oi'e the opening of the nnivei'sity in the fall of 1915,
the student's fathei- abandoned his former residence in Texas

and brought his wife and family to Madison to live; second, he
had at that time and still has the fixed intention not to return to
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liis former home in Texas; third, he also had, when coming to
Madison, and has at all times since, and now has, no fixed inten
tion of removing elsewhere for residence purposes; and fourth,
he considers Madison his home.

It would seem very clear from the above facts that the father
of the student had established a residence in Madison a year
prior to the first admission of the student into the university
after September 1, 1916. It follows, therefore, that the student,
who is a minor, must also have had a residence in Madison for

one year next preceding his' first admission to the university
after September 1, 1916.

It is therefore my opinion that he is entitled to exempt,ion
from nonresident tuition fees at the university.

Legislature—Legislatui-e may permit member to withdi-aw his
resignation.

February 7, 1917.
Honorable L. C. "VVhittet,

Speaker of the Assembly.
In your letter of February 6 you state that, on January 31,

Honorable Frank Schaettle, member of assembly from Buffalo
and Pepin counties, filed with you, as speaker of the house, his
resignation from office, giving as his reason therefor ill health
and pliy.sieal inability to attend the sessions; that you thereupon
notified His Excellency, Governor Philipp, of said resignation
and transmitted a copy thereof; that, on February 1, you filed
with the chief clerk of the assembly a copy of both his resigna
tion and the notice above refcm-ed to; that thereafter Mr. Schaet
tle asked that his resignation be withdrawn and that he be per
mitted to sit and represent his district in the assembly; that it
is the apparent desire of the house that he be permitted to with
draw his resignation and sit as a member of the assembly. You
ask if his resignation can be withdravm and if he can legally be
seated as a member of the asseinbly.
Sec. 7, art. IV, Wis. Const., provides:

"Each house .shall be the .iudgc of the elections, returns and
qualifications of its own members. * * ®."

The authority to pass upon the (lualifications of the members
of the respective houses of the legislature is a constitutional
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authority vested in the legislative branch of government and it
cannot be invaded by other' departments of state government.

If the house i-csolves that Mr. Schacttle may withdraw his res
ignation, and further resolves to recognize him as the member
from Buffalo and Pcpin counties, that determination is, in my
opinion, final.
I know of no method whereby the determination with respect

to the qualifications of its members can be successfully attacked.

Criminal Law—Ahanaonme.nt—Y^Wwv^ to pay alimony con
stitutes abandonment.

Prosecution may be had in county where children reside.
February 9, 1917.

S. G. Dunwiddte,
"District Attorney,

Janesville, Wisconsin.

I have received your letter of February 18, in which you state
that on April 26, 1912, a divorce was granted to. Anna Trutt, in
Barron county, Wisconsin; that by the terms of the judgment
the defendant, William Trutt, was to pay the sum of $200 per
year as alimony for the support and maintenance of the children;
that the last payment made by Trutt under this judgment was
in September, 1915; that in May, 1916, Anna Trutt, together
with four of her children who arc now under the age of sixteen,
moved to Beloit, Wisconsin, where she has since resided. You
inquire, under these facts, whether a prosecution could be
brought against William Trutt for nonsupport of his minor chil
dren under sixteen years, they being in destitute circumstances.
You also state that William Trutt has since the divorce remarried
and is now living with his second wife, at Athens, Wisconsin.
The first question which presents itself is whether the willful

failure to make payments of alimony for the support of a minor
child constitutes abandonment, under sec. 458 <c, Wis. Stats.
This question has been answered in the affirmative in an official
opinion by this department, which you wll find in Vol. II, Op.
Atty. Gen., p. 326.
The second question which requires an answer is whether the

offense of abandonment has been committed in Kock county,
where the children do now reside and have resided for the last
nine months.
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This question is disposed of by the decision of our supreme
court, in the late ease of Adrr»K<! v. State, 159 N. W. 726. In that
case, the defendant lived in Racine, and 1lie wife left liim and

went to Waukesha with her minor children, and he failed to sup
port them at Waukesha. A conviction was su.stained under sec.

4587c, for willful neglect to provide for the support and main
tenance of his minor children. The court held that the place
where the children were and not Avhcrc the defendant was during
the time complained of fixed the venue of a i)rosecution, under
see. 45S7c, for nonsupport.

I believe this case is decisive of this matter and you are, there
fore, advised that the party in (luestion maj' be prosecuted in
Rock county.

Public Health—Pegistercd Nurse—Under facts stated appli
cant may be registered as a nurse without examination.

February 9, 1917.
Anna J. Haswki.l, R. N. Secrclorif,

Committee of Examiners of Registered Nurses,
Madison, Wisconsin.

In your communication of February 6, you state that a cer
tain nurse sent by letter a j-equest for state registration, without
examination, on tlie 3d day of September, 3914; that, as .she
was a graduate of a school in good standing she would have been
eligible to have been registci'cd in this way had she ap])lied i)re-
^•lous to September 1, 1914, under the wording o,f the.statute at
that time; that the matter was dro])ped because she made appli
cation three days after the period of time in which she should
liave made her application; that the legislature of 1915 amended
the law, changing the date of September 1, 1914, to September 1,
1915; that individual nurses all over the state were not notified
of this, as the law did not require it.

^ ou state that the above mentioned nurse claims the privilege
of registration, undej- the amended provision of the law, because
her request for registration was filed previous to September 1,
1915. \ou ask whether it would be legal, at this time, to grant
her registration, and state that the committee is desirous to do
su if it is within their legal right.
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Sec. 1435c provides, in part, as follows:

"Any resident of this state, being over twenty-one years of
age, of good inoi'al eluiraetcr, who shall make application to the
"Wisconsin state board of medical examiners for registration as
a registered nnrse, upon compliance with the i)i'ovisions of sec
tions 14350 to 143r)C—6, inclusive, of the statutes, shall be en
titled to I'cgisti'ation as follows:
."First. Without examination, pi-ovidcd the application be
made prior to September 1, 1915, and provided the applicant
shall have graduatcti before said date from a reputable training
school, connected with a general or special hospital, who at the
time of graduation .shall have received a course of at least two
years' training in such training school."

This statute is practically in the same form in which it was
fi?'st enacted, with the exception that the date, September 1, 1915,
was September 1, 1914, ip) to the time of the amendment made
by eh. 59(5, Laws of 1915, which was approved August W, 1915.
This statute as it exists today, after said amendment, expressly
provide.s that a jiarty having certain qualiflcations

"shall be entitled to registration * * * provided the application
be made prior to September 1, 1915."

It is conceded that Ihc ])arty in question has the qualifications
required by the statute but that her request was made prior to
the last amendment, changing the date from September 1, 1914,
to September 1, 1915. It seems to me that the mere fact that
this request-was made by the nurse in question prior to the
amendment, as above indicated, is not sufficient grounds to refuse
a request. I do not think that it was necessary for her to make
the request after said amendment, in order to come within its
provisions. It seems to me this wa>u]d be a too technical con
struction of this statute. The legislature, in my opinion, did not
intend to make such rc(iuircments. Although remedial statutes
are subject to tlie general rule of construction that statutes are

to have a prospective operation only unless the contrary intent
appears, it is true that the courts apply the rule to such .statutes

with somewhat less strictiu'ss than others. Sec 26 Am. & Eng.

Enc. of Low, 2d ed. 698; Phtm v. City of Fond dii Lac, 51 "Wis.
393 ; Lee v. Bucliheit, 49 Wi.s. 54.

The statute as so construed has, in fact, a prospective effect,

although the request by the nurse was already in the hands of
the board, prior to its enactment. You are, therefore, advised

th^t it is my opinion tliat you may legally grant her registration.
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Appropj'iations and Expenditures—Poultry Associations—
Only those poultry associations holding annual meetings are en
titled to state aid.

February 9, 1917.
Honorable Merlin Hull,

Secretary of State.
Your communication of February 7 received. You enclose

therein a letter from J. G. Halpin in which ho inquires whether
an incorporated poultry association may receive state aid if it
holds a show every other year instead of every year. You have
submitted said question to me for an official opinion.

Sec. 14597>i, Stats., provides as follows:

"]. Each incorporated poultry association in this state which
has held at least one annual exhihition shall receive annually
fi'om the state a sum equal to eighty per cent of the amounts of
cash received by the association at its annual exhibition in each
year, for entries of jioultry; the same to be audited by the secre
tary of slate ui.)on pi-esentation by the secretary or other proper
officer of any such association of a sworn statement of the cash
ent]-ics so j'eceived by such association. Provided, that no such
association shall receive more than two hundred dollars from the
sTate in any one year, and provided that state aid as herein pro
vided .shall he yiven only to such poultry associations as pay out
at Ica.st fifty dollars in premiums each year, to be certified to by
tile secretary of the as.soeiation.
"2. On or before the first day of April in each year the presi

dent and secretary of each association claiming state aid shall
file with the seci'etary of state a sworn itemized statement of the
actual amount of cash received for i)oultry entries by the associa
tion at its annual exhibition. (2) Such itemized statements shall
be made on blanks furnished by the secretary of state giving the
number of enti-ios, name, i)o.st-offiec address and amount received
from each exhibitor, which amount .shall be determined by multi
plying the entrance fee in published i)remium li.st by the number
of entries. Any association failing to file such statement on or
before the first day of April each year .shall forfeit all right to
the state aid provided for in this section. Provided, that any
association which filed its 1914 statement on or before June 1,
1914. .shall receive its share of state aid out of any money avail
able for that purpose in 1015." (Italics ours.)

Under this statute you will note that incorporated poultry
associations which have held at least one annual exhibit shall
receive annually from the state-the aid indicated, and it provides
that such associations must pay each year at least fifty dollars.
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premium. It clearly appears from this statute that only an asso
ciation which has an annual exhibit can receive state aid. I be

lieve this appears so clearly that there is no room for construc
tion, but upon examining the history of this statute it appears

still more clearly that such is the evident intention of the law
makers, but it is not necessary to set this out at length in this
opinion, for I believe the wording of the statute will not bear
any other construction.

You are therefore advised that an incorporated poultry asso

ciation cannot receive aid from the state if it holds a show every

other year instead of every year.

Public Ojifj.ccrs—Register of Deeds—Fees that may be charged
by register of deeds.

February 9, 1917.

C. C. Murphy,

District Attorney,
Friendship, Wisconsin.

Your letter of January 31 reads as follows;

"The register of deeds of this county has requested me to
submit to you a schedule of fees wliich the former register of
deeds had been using as the fee base, ̂and requested me to ask
you to correct Hie same if incorrect and to mark any and all of
the fees thereon which you considered correct. There has been a
dispute over the legal fees for recording U. S. patents and also
state patents, and contracts; those items arc the most objected to.
Kindly let me hear from you as soon as possible."

The schedule of fees contains a list of instruments with the

recording fees set opposite to each. It is impossible for me to
make any correction to the said schedule or to draw up a sched
ule of legal fees. As you know, the statute does not fix a definite
fee for recording each instrument recordable in the office of reg
ister of deeds. The fee for recording an instrument depends
entirely upon the number of folios of one hundred words thereip,
and, in the case of some instruments, the number of times it is
necessaiy to enter the same in the tract index where one is kept,

except that the fee for recording any deed is to be at least fi ^
cents and for recording any mortgage is to be at least seventy-five
cents.
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Sec. 764 reads, in part, as follows:

"Excei)t as otlierwisc provided by law every register of deeds
shall receive the following fees, to wit: For entering and record-
ijig any deed or otlier instruincnt, ten cents for each folio, and
three cents foi- every necessary entry thereof in the tract index,
wlieii kept; but to be at least filty cents for any deed and scveiity-
fi\'c cents for any mortgage."

It is evident, tlicrefore, that a register of deeds cannot charge
a fixed fee for recording a class of instruments, but must de
termine his fee according ,to the number of folios contained in
the instrument to be recorded and the number of times said in

strument lias to be entered in the tract index, where oiie is kept.
This department has made the following rulings as to fees

wliieh are to be charged by registers of deeds.

He may charge a fee of ten cents ])er folio or any fractional

folio. Sec Vol. V, Op. Atty. Gen., p. 22.

In case of a satisfiiction of mortgage, he must note the same
after the description of each lot or parcel in the tract index and

may charge three cents for each such neccssaiy entry. Sec Vol.
I, Op. Atty. Gen., p. 520.

Sec. 2253 requires a register of deeds to enter a minute of the
discharge of a mortgage upon the margin of the record of the
same. Sec. 764 allows him ten cents thei-efor. See Vol. V, Op.
Atty. Gen., p. 22.

Special reference is made in your letter to U. S. patents, state
patents, and conti'acts.

Web.ster's Dictionary defines a patent as

"An instrument making a conveyance or grant of public
lands; also, the land or territory to be conveyed.''

A patent of land is like any other deed except that it is a grant
from the state or .sovereign. Patents may be classed as deeds in
determining the fee to be charged for recording the same.

Contracts come under the designation of "other instruments."
See Vol. Ill, Op. Atty. Gen., p. 773.



Opinions of the Attorney-General 91

Bridges and Highways—Towns—Bonds—The state highway
commission can add to the system of prospective state highways.
While it is thought that an annual town meeting may provide

that the proceeds of bonds may be directed expended elsewhere

than provided in the bond resolution, such action is not advised.

February 12, 1917.
Wisconsin Highway Commission.

Your request under date of February 8, 1917, for an opinion
has been received. It appears from your letter and accompany
ing papers that the town of Troy, in Sank county, voted to bond
itself under sec. 13177n—13, for .$12,000, for the improvement of
two specified portions of the county system of prospective state

highways, being $8,000 for one portion and $4,000 for the other.
The highway on which the .$4,000 was to be expended is known
as the "Casscl i'oad," and is situated in the southeastern por
tion of the town, and extends in a general northeastern and
.southwestern direction. At oi' about the south line of section

24, the Cassel road forks and extends from that point as two

highways a distance of two or three miles, to the sbuth line of
section 35, where they coinc together; and from there on, form
a single highway. One fork or branch is called the "East Road"

and the other the "West Road." Beginning at the north fork,
the west road has been iiiipriovcd a distance of about 400 feet,
and that portion is a state highway.

Tlie county board provided for an i.ssue of $12,000 of bonds
to meet the bond i.ssue of the town.

At the time the town voted to issue bonds the east road formed

a portion of the county system of prospective state highways,
and the west I'oad did not. Certain freeholders of the town of

Troy petitioned the county board to change this system, by mak
ing the west road a portion of it, instead of the cast road. The

petition was referred to the county higliway committee, and that
committee recommended that the petition be granted and the
report of the committee was adopted by the county board, No
vember 17, 1916. On the following day, the county board rec
ommended to the electors of the town of Troy that the bond issue
of $4,000 be transferred to said west road, and referred to the
same as the road "now established liy said highway committee."
On January 6, 1917, the liighway committee reported, upon the

petition of Julius Wenzel and others of the town of Troy, which
petition asked the county board to rescind its action whereby it



§2 Opinions of the Attornet-GeneraI.

had made the change in the Cassel road before mentioned, that
the committee did not see its way clear to recommend such action,
and recommended that the matter be referred to the electors of

the town of Troy, wliich report was adopted.
Subsequently, a petition signed by more than one hundred

persons, representing themselves to be resident freeholders in
the town of Troy, was presented to the state highway commission,
praying that the commission investigate said matter and decide
the matter of altering the county system of prospective state
highwaj's.
Upon these facts, you submit the following questions:

"1. Can the slate liighway commission add to the system the
said west road and remove from the system the said east road?
"2. Should the commission add the west road to the county

syslem, can tlie town meeting of Troy transfer, for the improve
ment thereof, the four thousand dollars of bonds which were
authorized issued for the improvement of the Cassel road, or the
proceeds of said bonds?
"3. 1n case tlm commission adds the west road to the county

system, can the town meeting authorize the issue of twelve thou
sand dollars of bonds so as to cover this change in the system,
thus substiti[ting a new bond issue for the one originally voted?"

The first question is answered in the affirmative. There are
two ways foi- adding to or altering the county system: One is
by the action of the county board, which action must be con
firmed by the highway eommission before it is effective; the other
is upon the petition of at least one hundred resident freeholders.
Upon the original adoption of a county system of prospective

state highways, an accurate map thereof shall be filed with each
town clerk.

"After sneh maps have been filed, the county board may alter
or increase such system only with the consent of the state high
way commission." (Subscc. 2, sec. 1317m—3.)

" (c) The state highway commission, upon the petition of not
less than one hundred fi*eoholders residing in a county or in an
adjoining county, may investigate any portion of the system of
prospective state highways in the county or counties in which
the potitioiuu's reside;, and may make such alterations in or addi
tions to the system of prospective .state highways in that county
and in the adjoining county as shall in their opinion best serve
the public interest. The commission, within thirty days of its
examination of the system, shall report its findings to the person
whose name heads the petition, and to the county clerks of the
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counties affected, and the latter shall cause the official county
highway maps to be altered in accordance with such findings/'
(Subsec. 1, sec. 1317m—1.)

It would seem that the highway commission is in position, if
it deems best, to authorize the alteration of this particular part
of the county system, in both of the ways authorized by statute.
The county board has made the change and its action may be
consented to by the commission. In addition thereto, an original
petition has been presented to the commission to exercise its
judgment in the premises. Should the commission grant its con
sent to the acts of the county board and also make a decision in
accordance therewith on the original petition, I cannot see why
the alteration would not be legally consummated.
In answer to questions 2 and 3, it is my opinion that so long

as the bonds have not been issued, the electors of the town have
the power at an annual or a properly called special meeting, to
rescind or modify, as they deem best, the original resolution or
ordinance providing for a bond issue. The statute explicitly
provides that the money raised shall be expended on the particu
lar roads designated in the ordinance or resolution authorizing
the bond issue, but the statute nowhere takes from the electors
the right to reconsider the action of the town meeting or to
rescind or modify the decision of a former town meeting.

"1. Any town; if the electors thereof shall so determine by a
majority vote of the electors at a regular town meeting, or a
special meeting duly called therefor, may raise money for origi
nal improvement of any portions of the system of prospective
state highways, by issuing * * * bonds bearing interest at the
I'ato not exceeding five per cent * • *. Provided that the
money obtained shall be promptly deposited with the county
treasurer of the county to the credit of the highway fund to-be
expended in such town in the construction of the particular road
or roads designated in the ordinance or resolution authorizing
the issuance of said bonds. *. * *.
"2. Bonds issued under this section shall be divided • • •

so that bond.s equal in amount shall be payable each year, and
the resolution authorizing the same shall specify the • • •
amount of the proceeds to be expended on each particular road.
•  * (Sec. 1317m—13.)

The next annual town meeting, by a majority vote thereof,

could adopt a resolution which would provide for amending the

resolution adopted last September, so as to provide for the ex-
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pendilui'c of four Gionsand dollars of the proceeds of said bonds
upon the west hi{;hwa.y, in i)lace of tlic east highway before men

tioned. In other words, the town meeting can autliorizc the ex
penditure of four thousand dollars in the improvement of that
portion of the county system known as the Cassel road, as the
same has been altered by the county board and the commission.
You will observe that I stated that this could be done at the

next annual meeting. It could not be done at a special meeting
because the statute forbids a second special meeting within the
year, for the consideration of a matter that has already been
acted on at such a meeting.

"Special town meetings may be held for the purpose of ti'ans-
acting any lawful business which might be done at the annual
meeting, on a request being made to the town clerk in writing
signed by twelve qualified votei-s of such town specifying in such
request the purposes for Avhieh such meeting is to be held. No
mattci' voted ujion or decided at any si)ecial town meeting shall
be acted upon in any subseciuent s})ecial town meeting held in
such town ])rior to the time foi- holding the next annual town
meeting." {Sec. 788, Stats.)

You will also observe that this matter of a bond issue is acted
upon by the town meeting in the form of an ordinance or reso
lution, and tlie vote will be taken viva voce.

There is, however, another phase of this matter which is
worthy of consideration, and that is the salability of the bonds.
The effect of the amendment of fhe bonding resolution, above

discussed, would, in contemplation of law, be the same as a re
peal of the original resolution and the adoption of a new one
which contained the contemplated change or alteration of high
way. Thus, you sec, that the resolution, so far as it would pro
vide for bonds to improve the west branch of the Cassel road, in
place of the east branch, is a new proceeding. That proposition
for improvement of the county system of highways has never
been presented to the county board.

It is to-be noticed also that the (!onnty board, in authorizing
the bond issue to meet that of the town, changed the Cassel road
so far as that body had authority to change it, and further under
took to leave to the town the final decision of which branch should
receive the county and state aid. These numerous complications
give rise to various legal qneslions which arc, more or less in
doubt and which invite litigation, and while they do not, in my
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opinion, invalidate bonds which may be issued pursuant to a
resolution adopted by the town meeting, or pursuant to an
amended or new resolution which may be adopted at a subse

quent meeting, still they are quite likely to render the bonds
unsalable.

It seems to me that to avoid involving the to\vii and the county,
too, in litigation, and to make sure that the bonds will sell, it
would be best that your commission make its decision as to any
change or alteration in the prospective system, without refer
ence to tlic bond proceedings, and tliat the matter of issuing
bonds to provide funds for improving those highways should be
commenced anew.

Constitutio7ial Law—Suffrage—Referendum—A bill extend
ing the right of suffi-age, providing for its submission to a vote
of the people with the provision that it shall go into effect if a
majority of the votes east on that subject shall be in favor of
adoption, complies with the requirements of subsec. 4, sec. 1, art.
Ill, Const.

February 13, 1917.

Honorable George Skogmo,

State Senator.

1 have your request for opinion in which you ask to be ad
vised whether the provision contained in sec. 2, Bill 103, S., in
troduced by yourself, providing for woman suffrage, for the sub
mission of the law therein proposed to a referendum vote; is in
conipliance with see. 1, art. Ill, state constitution. The perti
nent language of sec. 2 of the bill reads:

"The question whether the foregoing provisions of this act
shall take effect and be in force shall be submitted to a vote of
the j)coidG of this state, in the manner provided by law for the
submission of an amendment to the constitution, at the next gen
eral election to be held in November, 1918. If appi'oved by a
majority of all votes caai on that .whject at such election, it shall
take effect and be in force from and after .such approval by the
people; * *

The constitutional ])rovisiou involved is the following clause
of subsec. 4, sec. 1, art. Ill:

"• • • The legislature may at any time extend, by law, the
right of suffrage to persons not herein enumerated; but no such
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law sliall be in force until the same sliall have been submitted to
a vote of the people at a general election, and approved hy a
miijonty of all the votes cast at s^ich election; * *

This language of the constitution was fully considered and
construed by the supreme court in the early case of Gillespie v.
Palmer, 20 Wis. 544, in which the validity of a law extending
the right of suffrage to colored persons was challenged upon the
ground that a referendum in which only the votes cast upon that
subject were counted was not a sufficient compliance with the
above quoted language of the constitution. The court, while
conceding that the constitutional provision in question is some
what ambiguous held unequivocally that a referendum in which
only the votes cast upon the.particular question were counted
was sufficient compliance with the constitution. In the opinion
of the court, by Mr. Justice Downer, the conclusion is stated in
the following positive language (italics by the court):

"It is more in accordance with the general principles of legis
lation upon such subjects, and more reasonable, to construe the
clause as a provision for the extension of suffrage in case a ma
jority of all the votes on that subject cast at any general elec
tion should bo in its favor. We do not see how any other con
struction can I'casonably be given to the clause." P. 556.

In this opinion both of the other members of the court con
curred, and Mr. Chief Justice Dixon, in his concurring opinion,
is even more positive, saying:

"I fully agree with Mr. Justice Downer in the construction to
be given to the ])roviso found in subdivision 4, section 1, article
III of the constitution. * * * I do not not see how its language
could ever have been the subject of doubt or controversy. To me
• * * it has seemed from the very first that the meaning was, a
majority of all the votes east upon the subject." . Pp. 558, 559.

The construction placed by the .supreme court on this clause
of the constitution in Gillespie v. Palmer, supra, has been fol
lowed and adhered to since. Sanford v. Prentice, 28 Wis. 358,
361, 362; Brown v. Phillips, 71 Wis. 239, 245, 246. I find no case
in which this construction has been departed from or qualified
in any degree.

That such is the proper construction of this clause of the con
stitution appears to have been conceded and accepted in the case

of Brown v. Phillips, supra, which dealt with ch. 211, Laws of
1885, extending to women the right of suffrage upon school mat-
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ters. The haw there involved and the validity of which was sus
tained was in the identical languai^o used in your bill.

Sec. 2, eh, 211, Jjaws of 1885, provided:

"• * * The question whether this act shall go into effect or in
any manner be in force, shall be submitted to the people, and if
the same shall be approved by a majority of all the votes cast on
that subject, it shall go into effect * •

I have no hesitancy, therefore, in holding, on the authority of
authority of Gillespie v. Palmer, supra, and the construction
therein adoptcd"and adhered to and followed since by the su
preme court and by the legislature, and which must, therefore,
be taken as the settled construction of the constitutional pro
vision in question, that the provision made in sec. 2, Bill 103, S.,
for the submission of the woman suffrage referendum, complies
with the requirements of subsec. 4, sec. 1, art. Ill, Const.

Criminal Law—Venue—State Prison—A convict escaping
from an "honor" camp may be prosecuted therefor in Dodge
county.

February 14, 1917.
State Board of Control.

I have your request for opinion of February 12, in which you
state that one Josepli Horen, who had been sentenced to the
state prison upon a conviction of manslaughter, was placed
under the honor system at the prison camp at Tomahawk Lake,
on labor in connection with the state tuberculosis sanatorium at
that place; that while at this place he assaulted the superintend
ent of the institution and his wife and made his escape there
from; that he was recaptured and returned to prison and that a
warrant has been issued for his arrest for violation of sec. 4490,
Stats., relating to escaping prisoners. You ask to be advised
whether he should be prosecuted in Dodge county, in which
county the state prison is located, or at Oneida county, in which
county the prison camp in question is located.
Under an opinion to you dated December 31, 1915, it was held

that by virtue of see. 4927, and other statutes, prisoners employed
outside of the prison walls, on highway work and at state insti
tutions, are to be treated as, constructively, ̂ dthin the prison,
and that the cost of their maintenance is chargeable to the gen-

7~A. G,
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eval appropriation to the board of control for maintenance of
prisoners in the state prison. (Vol. IV, Op. Atty. Gen., p. 1142.)

Sec. 4927, Stats., declares:

• • In case any convict employed outside the prison yard
shall escai)e he shall be deemed as Iiaving escaped from the prison
propel'."

In my opinion this provision of the statute is properly to be
regarded as supplementary to sec. 4490, Stats., providing that
any convict committed to the state prison

•'■\vlio shall escape therefrom, oi- attempt by violence to escape,
or assault the warden or other officer or person employed in the
government or custody of * * * said prison * • • shall be pun
ished," etc.

By virtue of these statutes the offense was committed, .there
fore, constructively, at the prison proper, which is in Dodge
county. The effect of these statutes is, in my opinion, to make
the place of trial, under sec. 4679, providing

"All criminal cases shall be tried in the county where the of
fense was committed, except where otherwise provided by law,"
etc.;

in this case, in the circuit eoiirt for Dodge county, and the de
fendant may lawfully be arraigned for trial and convicted in
that coui't.

Corporations—Fees—Where a corporation I'cduces its capital
stock from if;80,000 to $40,000 and later amends its articles, rais
ing the capital stock to .$80,000 again, it must i)ay $1 per $1,000
for such increase.

February 14, 1917.
Honorable iMerlin Hull,

Secrelary of State.
In your letter of February 9 you state that the Linderman

Sox & Veneer Company filed articles of incorporation In your
department on June 5, 1896, providing for capital stock of $80,-
000, and paid a fee of $80; that on February 2, 1902, an amend
ment was filed reducing the capital stock to $40,000; that they
have now presented an amendment increasing the capital stock
to $80,000, and have presented a fee of $10 for filing; that you
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have held that the fee should bo $50 and that it would be neces
sary to pay a iVe of $1 per $1,000 on the increase; that the attor
ney for the company proteslod against the payment of the fee of
$1 for $1,000 on the increase, on the ground that the company
had already paid on $80,000 and should receive credit for the
amount so paid. You a^k to be advised as to what the proper
fee should be for filing this amendment.
Under section. 1772, in subd. (!)), par. (a), Stats., we find the

following:

• * But fees for filings are required to be paid to the sec
retary of state as follows:
"(b) ' • *.
" (c) By every other corporation, except as is otherwise pro

vided in those statutes, twenty-five dollars for the articles and
ten dollars for each subsequent amendment thereof, together with
a further fee of one dollar for each one thousand dollars of its
authorized capital slock in excess of twenty-five thousand dol
lars."

Under this provision of tlic statutes, it seems to me that the
position you have taken is the correct one. I can see that an
argument can be made favoring the position taken by the attor
ney for the company in question. But the corporation now is
amending its articles and it is increasing its capital stock from
$40,000 to $80,000. The statute requires you to collect for such
an amendment $10 and $1 for caMi $1,000 of its authorized capi
tal stock in excess of $25,000. The fact that the company some
time in the past has already paid $1 for $1,000 for the capital
stock then provided for in its articles, it seems to me, cannot
affect the amount that should be paid now.
You are therefore advised that the proper fee to charge is $50.

Indxisirial Cutmuission^'Words and PJirases—A building in
which lodging is furnished for one or two transient persons is a
public building within the purview of sees. 2394—41 to 2394—71.

February 14, 1917.

Industrial Commission of Wisconsin.

You have requested my opinion on the following question:

"Does the industrial commission's authority over 'public
buildings,' as defined in sec. 2394—41, subd. (12), extend to a
residence building in which, in addition 1o the family, one, or
two, or a greater number of persons are lodged for hire?" ,
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Said subd. (12) provides as follows:

"The tei'iii 'public building' as used in sections 2394—41 to
2394—71 shall mean and include any structure used in whole or
in part as a place of resort, assemblage, lodging, trade, trafSc,
occupancy, or use by the public, or by three or more tenants."

"Lodging" is defined in the Century Dictionary as

"A place of temporary residence; especially, a room or rooms
hired for residence in the house of another; often used in this
sense in the plural with a singular meaning."

A "lodger" is defined in Anderson's Law Dictionary as

"One who occupies hired apartments in another's house; a
tenant of part of another's house."

"A lodging house is a house where lodgings are let." Linwood
Park Company v. Ptisen, 63 Ohio State, 183.

" 'Lodging houses' is a term applied to houses containing fur
nished apartments which are let out by the week or by the month,
without meals, or with breakfast simply. They are called by the
French 'hotels,' but not so by us." Cromwell v. Stephens, (N.
Y.) 2 Daly, 15.

"Ordinarily the landlord supplies a 'lodger' %vith furnished
rooms, the care and occupation of which the landlord has, the
lodger merely having the u.se of rooms without the exclusive pos
session, while the tenant has exclusive possession." Mathews v.
Liv'lngton, 86 Conn. 263. 3 Words & Phrases, 2d series, 181.

Enough has been said to show that the word "lodging" has
not always the same definite meaning. In Anderson's Law Dic
tionary it is stated:

"In the present state of the decisions, it is not possible to
frame a definition which will accurately distinguish between a
boarder, a guest, and a lodger."

Subsec. 2, sec. 1636—181, defining lodging and boarding houses
in cities of the first class, reads as follows:

"A lodging or boarding house is any house or building
or portion thereof, in which six or more persons are harbored,
received or lodged for hire, or any building or part thereof which
is used for six or more persons not members of the family, to
sleep in or occupy as a lodging."

You will note, in subd. (12), sec. 2394—41, above quoted, that
public buildings are l eferred to as those used as a place of lodg-
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ing or those occupied by tenants, clearly intimating that, in con
templation of this statute, these terms do not describe the same
conditions. A tenant is one generally who has leased a house or
a part of a house; he has a certain interest in the real estate,
A lodger is generally one who temporarily hires lodging or a
place to sleep in some house. Tlierc are certain private houses
and families who rent rooms to one or more persons in the house
where the family lives, such as the case in college towns, where
students attend college.

It seems to me, however, that "lodging," in contemplation of
this statute, rather refers to a house where certain rooms or beds
arc furnished for any transient who may apply for them. In
such cases the commission would have jurisdiction even though
the house has only one room or one bed in which transients are
accommodated. On the other hand, where rooms are rented and
occupied by the person as lessee for a definite or a long period of
time, it would seem that it would bo necessary, under the terms
of this statute, to have three or more such tenants, in order to
come within the definition of a public building.
I believe, therefore, the industrial commission has authority

over such residence buildings, in which, in addition to the fam
ily, one or more transients are given lodging.

Educalion—Counties—Bonds—Where the county board of
education contracts with the publisher foi* the use of books
adopted by them they must require the bond provided in sec.
5537H—21 and cannot rely on the bond given the state under
sees. 553m—101 to 553m—108.

Februaiy 15, 1917.

L. J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

I have your inquirj' of February 12, in which you ask to be
advised whether the county board of education, acting under
sees. 553»i—1 to 553??ir—25, in the adoption of school textbooks,
contracting for the use of books selected or adopted by them, and
in requiring a bond for the performance by the publisher of his
part of the contract may not satisfy the requirements of sec.
552m—21, as to such bond, by reference to and reliance upon
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the bond filed by such i)ublishcr or book dealer with the state
superintendent of public instruction under the School Textbook
Law, sees; 553ni—101 to 553))?—108.

The answer to your question is clearly in the negative. The
bond required by see. 553)))—101, Stats., under the so-called
School Textbook Law, is one for the performance, generally, by
the i)ubli.sher or book dealer, of the obligations incurred by him
in filing his li.st of books and prices and sajiiples in the office of
the state superintendent. The obligation thus assumed is one
which is coextensive with tlie state itself and runs in favor of

every person in it, including not only public schools but private

schools and private individuals as well, and that without any
obligation or requii-ement lliey shall have adopted or agreed for
any period of lime to use the books sold or offered for sale by
such publisher or dealer. The bond required under this law to
secui'e the performance of this obligation is one running ex
pressly to the people of the state of Wisconsin.
On the other hand, the bond required by sec. 553))i—21, of the

County Board of Education Law, is one which the publisher or
book dealer is required to furnish to secure his performance of
the contract of adoption entered into by and between himself
and the particular county board of education for the furnishing
of certain specified books according to sample and at certain
specified prices. This bond, I take it, although thc statute does
not cxpi'c.ssly so pi'ovido, wiJl run in favor of the other party to
the coiiti'act, to wit, the county board of education.
It is clear, I think, from the statutes, that tlie conditions of

these two bonds are difl'ei'ent and that the partic.s in whose favor
the bonds should run arc different. Therefore, I think it clearly
follows that the bond furnished under sec. 553))i—101, of the
School Textbook Law, to the state superintendent could not be
referred to bj' the county board of education as complying with
or justifying noneompliancc with the requirements of sec.
553)))—21, providing that the county board of education

"shall refjuire any j>o)'son or persons, firm or c.OJ'poratinn with
whom they contract for furnishing any books to give a good and
sufficient bond * * *."
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Criminal Law—Slander^A person -who speaks defamatory
words over a telephone line where they may be heard by persons
taking down their receivers may be prosecnted.

February 15, 1917.

J. H. Hill,

, Distrkl Allornru>

Baraboo, \Yiscnnsin.

In your communication of Febniai-y 10, you submit the fol
lowing;

"Assuming that false and defamatory wor<ls are maliciously
spoken of. or"concernmg a person, by another person over a coun
try telephone, on a so-called 'party' line, where each one can
heai- that listens, and probaldy foi- the express purpose of spread
ing false i-cports concerning a person, does that constitute a vio
lation of subsec. 2, sec. 4569, if it can be proven that other parties
on the line did, in fact, hear the malicious report?"

Subsec. 2, see. 4569, provides, as follows:

"Every person who, in the presence and hearing of another,
other than the pei-son slandered, whether he be present or not,
shall maliciously spealv of or concerning any person, any false or
defamatorv words or language which shall injure or impair the
reputation of such person for vii tue or chastity or which shall
•xpose him to hatred, contempt, or ridicule shall be guilty of a
misdemeanor foi* which said persons shall be punished as here
tofore provided in subsecticn 1. Every slander herein men
tioned shall be deemed malicious if no justification therefor be
shown and shall be justified when the language chargcd as slan
derous, false, oi- defamatory was true and was sjioken with good
motives and for justifiable ends."

This statute has not received an interpi-ctation by our supreme
court as it has been enacted in I'ccent years. What is meant by
the words "in the presence of another" depends somewhat upon
the purpose and purview of the statute in which the terms are
used. In statutes regulating the execution of wills, these words
are generally construed to he synonymous with the wmrds "in
view of," because the purpose of the statute is to enable the
te,stator and the witnesses to sec 1 hat the signatures to the will
arc actually made and that no fraud is perpetrated on the testa
tor. See 3 Words & Phrases, 2ll series, p. 1158.
But in cases whore the words arc used in statutes pertaining

to the criminal law, it is generally held that they mean "within
range of hearing," although the persons are not within view.
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So the phrase "in the presence of a female," as used in a crimi
nal statute, making a person who shall use obscene and vulgar
language in the presence of a female guilty of a misdemeanor,
was held to mean "within range of the female's hearing." Hoi-
combe v. State, 5 Ga. App. 47.
And the words "in his presence," as used in the statute

authorizing an officer to arrest without a warrant if the offense
is committed in his presence, and the words "within his imme
diate knowledge," as used in another statute, authorizing a pri
vate person to arrest where the offense is committed in his pres
ence 01' within his knowledge, are held to be synonymous. Pied
mont Hotel Co. V. Henderson, 9 Ga. App. 672.
In Sailors v. The State, 108 Ga. 35, it was held in the trial of

a criminal case where the proof showed that a man and woman
riding upon a street car using profane language to the extent of
attracting the attention of other passengers upon the ear upon
which there were also other females, was sufHeient to sustain a
verdict of "guilty" under the statute in that state prohibiting
cursing and otherwise acting in a disorderly manner in the pres
ence of females, notwithstanding that female passengers may not
have hoard or witnessed such conduct, they occupying a seat in
the front of the car with their backs turned to the parties in ques
tion. See also, Henderson, v. The Siaie, 63. Ala. 193.

Whore on a prosecution for using abusive, insulting or ob-

"fP pre.scnoe or hearing of females (Cr. Code,•se AMI) the evidence shows that the defendant, while riding
a ong a public road, u.scd obscmie and profane language which

tip di r' traveling along the same highway, a lit-
know th ^lefondant, the fact that the defendant "did not
arf.Pt females, and had no knowledge ofanj fact that would put a reasonable man on notice that there

In the case of Hawkins v, Lutton, 95 Wis. 492, our-court held
that an ofTicer, who, from the outside of a house hears a disturb
ance or disorderly conduct'within it, may, acting in good faith
under a statute authorizing the police officers to arrest without
warrant iiersons engaged in their presence in a breach of the
peace or a disturbance or a violation of public order, enter the
house and arrest the person guilty thereof as being an inmate of
a disorderly house.
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The statute under consideration here was enacted for the pur
pose of preventing the spreading and disseminating of slander
ous and malicious words, so as to protect the character of the in

habitants of the state.

In view of the fact that this statute as a criminal enactment

must be strictly consti'ued against the state, and in view of the
further fact that the expression 'Mn the presence and hearing of
another" contains both the words ''presence" and "hearing," I
must say that there is some doubt in my mind.as to whether this
statute will apply to a statement of facts such as you have sub
mitted; but it seems to me that, nevertheless, this statute ought
to receive the construction which would accomplish the purpose
for which it was enacted. I believe that when defamatory and
malicious words are spoken anywhere, so that they can be heard
by another person, other than the person slandered, this statute
is violated. The authorities cited above show that criminal stat

utes containing the words '' in his presence'' have been construed
to be synonymous with "in the range of hearing".
Now, it is a well-known fact that the distance at which words

can be heard varies under different conditions and circumstances.

If words are spoken in a place where the condition of the sur
roundings or tlie atmosphere is such as to cai-ry the words a long
distance, any place within such distance will be within the pres
ence of the parties who can hear it. I believe if they are spoken
into a telephone to a person who has been called up, when the
speaker knows that there are other parties on the line who may
take down a receiver and hear the words spoken, he will be lia
ble under this statute if said parties in that way hear malicious
and defamatory words spoken of a third party.
In this connection, it may be well to call attention to the rul

ing in the case of Rnmney v. Worllilcy, 71 N. E. 316, a Massa
chusetts case, where it was held that in an action for sending
libelous letters through the mail, which were opened by plain
tiff's daughter, and where the evidence was examined by the ap
pellate court, such evidence was sufficient to justify an infer
ence that defendant had knowledge that the letters might be so
opened.

Under your statement of facts, the plaintiff not only had
knowledge tiiat the j-eceivers might be taken down by third par
ties and the language communicated to them in that way, but
he intentionally used the telephone so as to convey the defama-.



106 Opinions op Tiiii: Attornky-General

tory words to other parties than the person spoken to. Any
other interpretation of tins statute would make it easy for any
person to circumvent its provisions by means of the telephone.
You are thcrefoi-e advised that, although the question is not

free from doubt, I believe the party in question, under your
statement of facts, has violated this statute; and until the court
gives a diffei-ent intei'protation to the statute, prosecution
should be brought for violations in the manner as shown by your
statement.

Public Officers—Vacancies—Where the person elected to the
office of district attorney fails to qualify, a vacancy exists which
the governor may fill by appointment.

'February 15, 1917.

HoNOKAiJLf: Merun Hull,

Secretary of Stale.

Under date of February 10, 1917, you ask to be advised
whether or not there sliouUl be a special election held in Adams
county, for the election of a district attoi-ney, in view of the fol
lowing facts:

On December 29, 1916, the governor appointed Charles H. Gil-
man, who was then district attorney, county judge of Adams
county, to fill an existing vacancy. On the same day he ap
pointed C. Murphy district attorney foi- tlie balance of Gil-
man's term. At the last general election, Gilinan had been
elected district attorney to succeed himself; Gilinan having de

cline I or failetl to f|ualify as district attorney for tlie term be-
rrinning Januai-y 1, 1917, the governor appointed Mr. Murphy
to til] the vacancy in the office of disti-iet attorney.

ll, is my opinion that no election could be legally held to fill
the vacancy last mentioned. The most that could be said in
favor of liolding such an election is that tlie matter rested in the

discretion of the governor, and that he exercised that discretion

against holding election by the very fact of filling the vacancy
by appointment.

Originally, sec. 4, art. VI, Const., provided:

"* * * District attorneys shall be chosen by the electors of
the respective counties, once in every two years, and as often as
vacancies shall happen. • *
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This provision was amended in 1882, and the section referred
to now reads, in part, as follows:

"• » *. District attorneys, and all other county officers except
judicial officers, shall be chosen by the electors of the respective
counties once in every two years. * • * All vacancies shall be
filled by appoiniment, and the person appointed to fill a vacancy
shall hold only for the unexpired portion of the term to which
he shall be appointed and until his successor shall be elected and
qualified."

Here \z a plain bar to special elections for filling vacancies in
county offices. The constitution here distinguishes clearly be
tween appointments and elections. The elections are for two
years or full terms and the appoi)itmcnts are to fill the vacancies
and arc for iniex!)ircd iiortioiis of current terms. It se^ms to
me that the legislature has no power to provide that a vacancy
like the one in question should be filled by election.

It is also quite evident from an examination of the statutes
that the legislature has not directed any special election to fill
such vacancy.

Mr. Oilman's failure or refusal to qualify for the term begin
ning January 1, 1917, created a vacancy.

"Every office becomes vacant upon the happening of either of
the following events:
" • • •

"(7) The neglect or refusal of any person elected • • • to
any office to give or renew his official bond oi" to deposit the same
in the manner and within the time pi'cscribed by law.

<' * * *

" (9) The death or declination in writing of any person elected
* • • for a full term before he qualifies, or * * * before the
time when, by law, he should enter upon the duties of his office
to which he was elected * * (Sec. 9G2, Stats.)

Evei-y district attorney shall, before entering upon the duties
of his office and

"within twenty days after receiving official notice of his election
01' appointment, or if not officially notified, within twenty days
after the commencement of the term for which he was elected or
appointed, execute and deposit his official bond * * *; and every
such officer shall also within the same time take and sub.scribe the
oatli of office prescribed by the constitution, • * (See. 701,
Stats.)
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There being a vacancy, it became the duty of the governor to
fill the same by appointment.

'' Whenever any vacancy shall happen in any of the offices enu
merated in the preceding election it shall be filled by appointment
for the residue of the term only." (Sec. 699.)

Sec. G98 mentions, among other offices, that of district attor
neys. The command for filling a vacancy is repeated and made
more explicit by sec. 967:

"Whenever there shall be a vacancy in either of the offices of
sheriff, coroner, register of deeds or district attorney the gover
nor may appoint a suitable person to such office until another
shall be elected and qualified."

We have already seen that the constitution commands that the
election shall be once in two years and for the term of two years.
Tlierefore, the appointment to fill the vacancy which began Jan
uary ], 1917, will be for the balance of the two year term.
If we turn to the statutes which provide for special elections,

it confirms the conclusion above stated. Sec. 8.03 provides for
elections to fill judicial vacancies. With those we have no pres
ent concern.

Sec. 7.01 provides for elections to fill vacancies in the offices
of United States senator and representative, state senator and
assemblyman, and all other elective state offices except those of
governor and lieutenant governor.
Sec. 7.02 provides for special elections:

" (1) When there has been a failui-c to choose, (a) at a general
election a member of the congress or legislature aforesaid or any
county officer, who by law should have been chosen at such elec
tion, or, (b) " certain school officers at the April election.
" (2) When the right of office of a person elected to either of

the offices mentioned in paragraph (1) shall cease before the
cominencement of tiie term of office for which he .shall have been
elected.

"(3) When the governor, in his discretion, directs such an
election to fill any vacancy not pj-ovided for by this section and
section 7.01."

It is to be noted that Mr. Oilman's right to the office of district
attorney did not cca.sc before the commencement of the term for
which he was elected in November, could have qualified for
that term and served during that term. Therefore, subd. (2),
above quoted, does not provide for election under the facts sub-
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mitted by you, nor do any of the other directions of the statute
for holding special elections cover such case. If subd. (3), above
quoted, should be held to include the office of district attorney,
the discretion, as before staled, vested in the governor, has been
exercised against the calling of a special election.
I entertain no doubt that the procedure which was followed in

this case was strictly legal and that the vacancy in the office of
district attorney of Adams county for the term beginning Janu
ary 1, 1917, was legally filled, by appointment, for the balance
of that term.

University—Approxrriaiions and Expenditures—Only bal
ances 0}' profits arising under a certain publisher's contract are
to be deposited in the state treasury.

February 15, 1917.

Honorable Charles R. Van Hise, President,

University of Wwconsm.

In conducting the university extension work it is customary
for the faculty of the university to originate the text of the sub
ject upon which instruction is given. The manuscript is pre
pared by the members of the faculty. When this manuscript is
prepared the problem is to reduce it to printed book or pamphlet
form, so that it wiU be available for distribution and use. In
order to accomplish this the regents of the university of Wis
consin have entered into a contract with the McGraw-Hill Book
Company whereby said McGraw-Hill Book Company is consti
tuted the publisher of the textbooks thus originated by the
faculty of the university. In such contract it is stipulated that
the publisher shall sell to the regents of the university such vol
umes of the books so published as they may desire at a certain
per cent discount from the catalog prices of such books. It is
also stipulated, in the same contract, that the publisher will pay
to the regents of the university certain royalties on books pub-
li.shed from manuscripts furnished by the university and sold
by the publisher. It is also stipulated that said royalties shall
be figured semiannually to January 1 and to July 1 for respec
tive periods of six months, and settlement for the amount due
is to be made within thirty days thereafter.
By subsec. 40, sec. 172-53, Stats., it is provided that:
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All moneys received by eaeli and every person for or in be
half of the board of regents of the university or in behalf of any
department, college or activity tlicreof or in behalf of the uni-
versity_ fund income or agricultural fund income, shall, unless
otherwise provided by law, be paid within one week of receipt
into the slate treasury and such dejiosits shall be added to the
university ftmd income or other jiropcr fund of the state treas-
U13 and shall be expended therefrom only in pursuance of an
apjiropriation by law."

In yuui- communication of February 13 you ask, in effect,
wliether, under the contract above i-eferred to and the section
just quoted, the board of regents of the university may settle
balances due under the terms of sueli contract at the expiration
nt each six months' period, turning such balances into the treas- ■
ury as i-cquircd by the provision above quoted, or whether all
royalties eollceted must be paid into the state treasury and all
l)ooks pureha.sed from the eompaiiy be paid for in cash.

.1 he contract above mentioned contains reciprocal agreements;
contemplates an excliange of equivalents and a settlement of
lialances at the end of each six months' period. Such balances
as may be jiaid to the board of regents upon sucli settlements is
the only money coming into the hands of the board of regents or
any other person for wliich accounting is required to be made
by the provisions of the statute above quoted. I see no ground
whatever for any other contention. The contract reveals simply
a })Iaii by whicli the university reduces its manuscript to usable
aJKl mai'kotablo fown, to the end that it may succcssiully rendov
nistnictioii i„ the extension service. If this plan results in prof
its to the university, sneli profits or cash coming into the hands
ot those reiii'escnting the university arc to bo accounted for and
paid into tlio state treasury.

It IS my opinion that the juanncr in which you have handled
this matter in the past is in entire compliance with legal re
quirements.

ChaniabU ami Pcmtl Imslilutious—Indifjcnl., Insane, etc.—
A private individual cannot be licensed as a home finder for de
pendent children.

e. ,> February 16, 1917.
State lioAim ok ( ontiioe.

Under date of February 14 you have referred me to see
i thbd-}, Stats., and you state that the question has been raised
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as to whether individuals can be licensed, under said provisions, ,
to act as home finders, and you imiuire whether a license israed
to an individual will entitle such individual to act as a home find^
cr. Sec. 1786c/--l provides, in pai-t, as follows:

"1. All home liiulinK corporations existing under
tue of cl.apter SO of the statutes shall lie licensed animalh as
hereinafter required.
"2. No individual not being a parent or legal guaidian (if the

child and no agency, association or corporation, unt.il nuide oi
appointed legal guardian in due form and duly authorized by
annual license, as hereinafter provided, to place children in
homes, shall so |ilace any child under fifteen years of
them away by ndo])lion, or place them in families with oi with
out conti'kct"during their minority; provided, that nothing in
this section shall pi'event a duly licensed agency, association oi
corporation from temporarily placing a chdd, over ten years ot
age, in a home upon the request of its legal guardian.
Undo- this provision of the statute, no individual wiio is not

a parent or legal guardian of a child and no agency, association
or corporation until made or appointed legal guardian in due.
form, and duly authorized by annual license, as provided in this
sectimi, is authorized to place children in homes. The clause
following the word "corporation" in the third line of subsec^
2, "until made or appointed legal guardian in due form and
duly authorized by amiiial lieense as hereinafter provided," is
a modifier of corporation only and not of association, ager.cy or
individual. This comes under the rule of law quoted by our
supreme court, from 3(i Cyc. 1153, which is as follows:
'"Hy wdiat is known as the doctrine of the 'last antecedent,

relative and qualifying words, phrases, and clauses are to be ap
plied to the words or phrase itnmcdml.cly preceding, and ait not
to be construed as extending to or including others more remote,
unless such extension is clearly re(iuired by a consideration of the
entire act."

See, also, Daunn v. Stale, 152 Wis. 353.
The last aiiteeedcnt of the clause is "corporation" and cor

poration is modified by the sueeceding clause, but "individual,"
in the first line, is not so modified. You will note, however, that
it is necessary for a coi-poi-ation to be appointed a legal guardian
ill duo form, and also duly authorized by license, in order to
place children in homes. You will also note that, individuals
who arc parents or legal guardians of the child are expressly ex-
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empted. It follows that the individual who has himself appoint
ed a guardian of a child may, thereafter, place the same in a
home without violating this statute. So, a license to an individu
al will really not add any more powers to the individual than he
already has.

If this statute were construed so that a license could be issued
•to an individual, as well as to a corporation, then it would still
be necessary for the individual to have himself appointed the
legal guardian of tlie child before such individual could place
the same in-a home. This statute clearly contemplates that an
individual, wlio has made himself the legal guardian of a child
•may place the same in a home, without a license; and it is not
required by this statute that individuals should be licensed

Corporations—Cooperative, Orryfoiigfl^ioii—Stockholders of a
cooperative corporation may vote by proxy.

\j Fcbniary 16, 1917.
Honorable Merlin Hull,

Secretary of State.
In your letter of February 30 you ask whether members of

cooperative companies, under the Wisconsin law, can vote bv
proxy.

In eh. 85, which covers general provisions relating to corpora
tions. see. 1760, Stats., jirovides:

"Unless a provision to the contrary is inserted in the articles
of iiieoiporation and recited in each certificate foi- any share of
stock issued by the corporation, cveiy stockliolder of any cor-
S^'owne^ h each siiare of stock heldand owned by him at every meeting of the stockholders and at
every election of the officers thereof, and may vole either in per
son or hy proxy at such elections, and by proxy at other meet
ivys uhen so provided by the by-Jams of the corpialioT* -
In an opinion to Honorable A. E. Kuolt, commissioner of

banking, given February 9, 1915, reported in Vol. IV, Op. Atty
Gen., p. 119, 1 held that stockholders of a building and loan as
sociation might vote by r-roxy where the by-laws were silent on
e subject. On p. 120 of the above opinions, I stated, with ref

erence to sec. 1760, above quoted:

"As this is a general statute applicable to all corporations, the
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^question propounded is i-uled thereby in the affirmative, unless
the provisions of sec. 2014—11 render such rule inapplicable to
building and loan associations. The most that can be said for
that, section is Jhat it confers power upon the association to adopt
a by-law prohibiting voting by proxy. This it has not done.
Consequently, in my opinion, the provisions of sec. 1760, above
quoted, apply to tlie buihling and loan association in question,
-and stockholders in said association maj' vote by proxy for the
officers of that association."

Sees. 1786e—1 ci seq. govern the organization of cooperative
associations. These sections are complete in themselves and pro
vide in detail for the organization of cooperative associations. In
an opinion given to Honorable John S. Donald, February 5,
1913, reported in Vol. 1, Op. Atty. Gen., p. 140, in discussing
cooperative associations I said, on p. 141:

'/The purpose seems to have been to make them a distinct class
of corporations, as many of the provisions are in conflict with the
provision of eh. 86 relating to the organization and powers of
corporations in general.''

Sec. 1786e—16 provides in part;

"* *■* No association organized under sections 1786e—1 to
17806—17, inclusive, shall be required to do or perform anything
not specifically required herein in order to become a corporation
or to continue its business as such."

It would seem to be the intent of the legislature, in authoriz
ing the organization of cooperative associations, to give them
large powers in the conduct of their administrative functions,
and to leave them free to regulate, through by-laws, the internal
workings of the corporation, restricted only by the statute itself,
and requiring of them nothing that is not specifically required in
the cooperative association statute.

Voting by proxy is one of the rights given to all corporations
by the general corporation law, and in the absence of any restric
tion in the statute, or in the articles or by-laws, it Avould seem
to be the right of the stockholders to avail themselves of the
rights given in the general corporation law to vote by proxy.
There is nothing in sees. 1786c—1 ct scq. that restricts this right.
If there is nothing in the by-laws of the company, then there are
no restrictions upon the rights given in sec. 1760.

In that event, it is my opinion that see. 1760 is applicable to
cooperative associations, and the right to vote by proxy therein"
applies to stockholders in cooperative associations.

8—A. G.
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Insurance—Wonln and Phrases—'Yhc term "risk" as used in
fire insurance statutes means such property as may be subject to
one and the same fire hazard.

Febraary 16,1917.

Honorable P. "W. Kubasta,

Deputy Commissioner of Insurance.
In your letter of recent date you submit the followinj^' ques

tions, and ask for my opinion thereon:
"1. If a member of a town mutual insurance company has

more than one policy covei-ing on the same property do such
policies constitute more than one risk?
"2. Is a risk all the projierty insured by one policy or may one

policy contain more than one risk within the meaning of sec.
1898?
"3. Where a town mutual insurance company accepts insur

ance for the owner on farm property and also for the tenant,
does the insurance accepted under such i)olicics constitute more
than one risk?
"4. Under sec. 1898 can a risk be construed to be such prop

erty as may be .subject to one and the same fire hazard?"

Sec. 1898, subd. (a), provides:

"Excoj)! as otherwise pi-ovided by law, the maxiraunr single
I'isk shall be ten per centum of the admitted assets."

Subd. (b) provides:

"In a mutual company it may be a gi-oater amount not exceed
ing three times the average i)olicy or one-fourth of one per cen
tum oE the insurance in force, whichever is the greater."

The statute nowhere defines the term "single risk," and the

use of the term "single i-isk" and the term "policy" give rise
to considerable confusion and misunderstanding as to what is
meant by the term "single risk" in the statute.
It is u])parent, from the nature of the insurance business, that

the Icgi.slature attempted to fix a safe limit to the size of the
risk assumed by the company at any single location; in other
words, an attempt is made to protect the company against large
los.ses from single fires by distributing the location of the com
pany's liability.
In answer to your first question, it is my opinion that more

than one policy covering the same property docs not constitute
moi-e than one risk, for the reason that in the event of fire all of
the property is endangered, whether covered by one policy or
more.
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111 answer to your second question, I would say that a single
risk is not necessarily all of the property insured under one pol
icy. It may be; and it may not be. If the buildings covered by

a farm policy, by way of example, are so located that a fire origi
nating in one building, in the event of a total loss of that build
ing, doe.s not by reason of the location of the buildings in any
manner endanger tlie other farm buildings under the same pol
icy, then it should not be considered tlic same risk. If the build
ings are so located that the burning of one endangers all the
buildings covered under tlie policy, then it would be one risk.
In answer to your third question, I am of the opinion that if

the property of the tenant and the propertj' of tlie farm owner
insured under separate ]>olieies is so located that a fire in the
property covered by one policy would endanger the property

covered by the other policy, then, even though there be two
policies, it would constitute one risk. If the property of the
owner is so separated from the property of the tenant that the
fii'e consuming the property of one would not endanger the prop-
ci'ty of the othci', they would constitute two separate risks.

Answering your fourth question, would say I think you sug
gest in this question the proper construction of the term,
"risk."

Mothers' Pcnswns—Towns—Counties—The town in which a

mother i-ecciving aid under sec. 573/ resides (not the town in
which slie has a legal settlement) is to be charged by the county
with the proportionate amount of the aid granted.

February 16, 1917.

0. L. Olen,

District Attorney,

Clintonville, Wisconsin.

Your letter of February 13 reads as follows:

"itirs. Tellock, a resident of the town of Bear Ci-eek, whose
husband died on March 7th, 1916, received a mother's pension
for her infant child while residing in the town of Bear Creek.
Shortly after the funeral she with her child moved to the town
of Union, wdiere sins has since resided, and she. lias been getting
aid for the eliild under the. iMotlun's' Pension Act, see. 573/, "VVis.
Stats., which has been charged uj) to the town of Jioar Creek.
"Question : "When she and the child have resided one year in
the town of Union will the town of Bear Creek be relieved from
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paying back to tlic county, under subsec. 8, Mothers' Pension
Act, and be relieved from all further liability for the support of
the child, and will the town of Union be thereafter liable for the
support of the child under the mothers' pension, or liaving re-
<*cived aid from the town and still receiving aid will the town
of Bear Creek continue to be liable for the support of the infant
under the Mothers' Pension lyaw no matter where the mother and
child reside until the year has elapsed from the last receiving of
any suj)port from the mothers' pension, and they have gained a
j'esidencc elsewhere?"

One of the conditions upon which aid for dependent children
under subsec. 5, sec. 573/ may be obtained is that

"* * * the mother or grandparent of such person must have
been a legal resident of the county at the time of the notice for
such aid."

The situation of Mrs. Tellock and her infant child, at the time
aid was granted by the court liaving jurisdiction, undoubtedly
came within this and the other conditions prescribed, and said
aid is now being paid out of the county treasury, as provided by
subsec. 7 of said section.

Subsec. 8 reads as follows:

"The county clerk of each county shall make a report to the
county board at its annual November meeting showing in detail
the amount, of money advanced by the county to the residents of
each town, village and city under the provisions of this section.
The county board at such meeting shall determine the amount to
1)0 raised and paid by each such town, village and citj' to reim
burse the county for the money so advanced. Within ten days
after such determination the county clerk of each county shall
certify to the clerk of and charge to each such town, village and
city the amount so advanced. Each such town, city and village
shall levj^ a tax sufficient to reimburse the county for such ad
vances, to bo collected as other taxes and paid into the county
treasuiy. If any town, city or village shall fail to raise and pay
over such money to the county the county board shall have
authority to compel such payment." (Sec. 573/.)

In ail opinion given to James Kirivan, district attorney of
Calumet county, found in Vol. V, Op. Atty. Gen., p. 465, it
was held that aid furnislied under this law should be charged
to the town where the mother resides, and that in no event can
money disbursed under the order of a county judge under this
section be charged to any town or municipality outside of the
judge's county. It was further held in that opinion that the
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legal residence required under sec. 573/, Stats., is not dependent
upon the legal settlement of poor persons as defined by sec. 1500,
and that a person may have a residence in a town "without hav
ing a legal settlement therein; that a settlement is acquired
where residence has existed voluntarily and uninterruptedly for
a whole year or upward.
Applying this ruling to the facts stated in your letter, then

Mrs. Telloek, under the order of the coui-t, is entitled to aid
from your county as long as she is a resident of said county.
Under subscc. 8, above quoted, it is the duty of the county clerk
of said county to make report to the county board at its annual
November meeting and show in detail the amount of money ad
vanced by the county to the residents of each town, village and
city therein. If Mrs. Telloek has changed her residence from
the town of Bear Creek to the town of Union it is his duty, under
said section, to determine the period of residence of Mrs. Telloek
In each town, and make repoi't thereof to the county board, and
the county board must determine the amount to be raised and
paid by each town, respectively, for the money advanced by the
county, and the county clerk should certify within ten days
to the clerk of each town the amount so advanced for the aid of
said dependent child, to its mother.
In other words, it is my opinion that the town of Union is

chargeable with the aid advanced to Mrs. Telloek since the time
she has become a hona fide resident of said town, and that a year
does not have to elapse after such change of residence before
said town of Union becomes chargeable with the aid so granted
and advanced to said Mr.s. Telloek.

Bridges and Highways—Tunnels for Passage of Stock—It is
thought that the owner of adjoining lands may use the opening
under a bridge on a highway as a tunnel for the passage of stock
under proper restrictions.

February 17, 1917.

Dean IT. L. Russell,

Vnivcrsitg of Wisconsin.
I have received your letter of February 3, which was addressed

to you by William Marbui'ger, of Lancaster, Wisconsin, wherein
he asks for legal advice.
He wishes to Icnow the law which governs the construction and
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use of subways or tunnels across higliways, for the passage of
live stock. He says, "I would like to know exactly what the law
is regarding this."

You should inform him that the law is not an exact science
as arithmetic and kindred sciences ai'o. A person who could tell
exactly what the law is would surely be as famous as Moses.
Any one who will e.xamine the case of Lawler v. Brennan, 150
Wis. 115, will be convinced that even the supreme court of the
slate of Wisconsin has suffered from periods of great uiiccrtain-
ty upon this very branch of the law. Tliat wise and very deliber
ate tribunal, after li.stening to arguments of learned counsel, di
vided on the question three to three—one of the justices being
disqualified to participate in the decision. After listening to
rearguments, longer and more learned than the first, and delib
erating upon the question from October 27 to June 20, four of
the judges were of the opinion that tlic law was one way and
two of them, perhaps tlu'ee, were of the opinion that it was an
other way. The law is not precisely settled on the point present
ed by Mr. Marburger, and the best I can do is to give an opinion
as to what tlie coui't would finally hold if the matter were pre-
sejited to it.

It appears from flic letter that Mr. Sfarburger owns the land
on both sides of a public highway, at a point where there is a
bridge spanning a ditch which crosses the liighway, and that this
bridge is of sufficient size to permit the jmssage of live stock un
der it. This ditch is for the drainage of surface waters. The
town boai'd seek to require Mi*. Marbui-gcr to pay a sub.slantial
sum as a condition precedent to his using said bridge as a cat
tle way across the road, and he wishes to know if he can be com

pelled to make such pajnnent as a condition precedent to his
using tlic bridge in the way indicated.
In my opinion, he may use the bridge for the purpose indi

cated and cannot be rcquii-ed to pay therefor, but he must either
repair or prevent any injury to the bridge or water course which
might result from such use. Sec. 1346 makes provision for the
construction of cattle passes across highways and is probably a
regulation of a common law right, rathei- than the creation of a
new right.

"Any {lerson owning land lying on both sides of any liighway
is hereby authorized to constriict a funnel under such highway,
also the necessary fences for the pa.ssage of stock, and other pur-
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poses, to and through tlic same, in such manner as wiU not inter
fere with or endanger travel on siicli highway. All such tunnels
shall not be less than twenty-five feet in length and shall be main
tained by the person constructing the same,"

jirovided, that the electors may authorize a shorter tunnel but
not less than sixteen feet in lcngt,h. (See. 13-16.)

If the land owner may construct and use such a tunnel, I can
see no reason why he should not have the right and privilege of
using one already in (existence; and if he may ei'ect such a tun
nel and eoniicet the ends thereof with, his fields, by fences suf
ficient to restrain his live stock from going at large, it seems to
me that he may erect such wing fences from the highway fences,
to the ends of this bridge or tunnel. Undoubtedly, every such
])roperty owner has the right to drive his cattle back and foith
across tlie highway, at any point. He may drive them over the
bridge or under the bridge, being responsible merely for any
damage he may cause to the public, and, pi-ovidcd he shall not
thereby interfere with and endanger travel by the public upon
the highway.

Tliere is no provision of law which authorizes the supervisors
to exact any sum of money from a property owner, for the ex
ercise of his right to have his cattle cross the highway or as a
condition to his using the liighway or any part thereof for that
purpose. Should money be exacted for that pur])ose, it is highly
probable that it could be recovered by the property owner, on
the ground that it had been involuntarily paid, without coiisid-
eration or authority of law.
Mr. Marburgcr further states that he has invented an im

provement to some maehine, and wishes to know whether he
should send a coiiy of his invention to the manufacturer of the
machine or get the idea patented. This is not a law question.
It is purely a matter of business. If he is convinced that his
invention is of sufficient value to warrant the investment of the
cost of having it patented, then he should engage some patent
attorney to look after the matter for him. If he sends the manu
facturer a drawing of his invention, he runs a risk of having
some one steal his idea, but that, too, is a matter for him to de
cide and upon which 1 can make no suggestion.
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Pnhlic Officers—Humane Sociely—^ec. 1636r gives to the of-
fieor or other pcrsoji car-ing for a neglected animal a lien thereon,
for the value of sucli care and, by implication, a right of action
against the ownier tliercfor, but such action cannot be maintain
ed by the humane society.

Febmary 19, 1917.
J. R. Pfiffner,

District Atiorney,
Stevens Point, AVisconsin.

A'our letter of February 15, 1917, states that the Portage coun
ty Iiumane officer seized certain cattle because the owner was not
caiing for tbem properly, and tui-ned them over to another per
son to be eared foi-; that before proper notice for a sale of said
cattle could be given the owner succeeded in getting the cattle
back into his possession and sold them; that the owner is finan
cially responsible and that, in your opinion, you can maintain an
action against him in tlic name of the Portage County Humane
Society, or of its agent or officci', for the expenses incurred in
taking and keeping these cattle. Von ask to be advised if I con
cur in your opinion.

It seems to me that such ati action would have to be brought
in tlie name of the officer or of the person to whom the cattle
wore delivered by him, or by both of them. The statute gives a
remedy to tlie officer or person who cares for the cattle or who
goes to the expense of giving the notice mentioned. No cause of
action is given to the society.

ihe officer is authorized to deliver any animal contemplated
by the statute

to another person to be sheltered, eared for and given medical
attention if necessary; but in all cases the owner, if known, shall
be immediately notified ; and .such officer, or other person, hav
ing pos.se.ssion of the animal shall liave a lien thereon for its care

incdical attention and the expense of notice." (Sec'
loJor, subsee. 1.) * "

The giving of a lien very broadly implies the creation of a
claim or cause of action and that cause of action belongs to the
penson or persons who have the lien.

Of course, the owner of tlie cattle may litigate the right of
the officer to seize these cattle; and the officer's right to main
tain his action would depend on his being able to establish the
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fact that he acted within his statutory authority. There is no
presumption in his favor, and there was no warrant or writ'
to protect him. In such a case, an officer certainly acts at his
peril.

Constihitional Lrt-r—Tlie capitol commission cannot grant ex
tra compensation to a contractor.

February 19, 1917.

Lew F. Porter, Secretary,

Capitol Commissian.
In your communication of February 16 you state that on

January 18, 1908, the capitol commission entered into a contract

with the Kiefer-Haessler Hardware Company and Russell &
Erwin Manufacturing Company, to furnish the finish hardware,
consisting of door and window trimmings, etc., of the west wing
of the capitol for a lump sum; that the contract further provid
ed that the contractor shall furnish hardware for the other wings
on a unit price basis, at a corresponding price; that you enclose

a copy of the contract with your letter; that since then con

ditions have so changed that the cost of manufacture of these
goods has increased nearly one hundred per cent, so that the
furnishing of the goods at the price stipulated in the contract

entails a hardship on the contractors; that the commission is dis
posed to at least partially remove this hardship by paying the
contractor an amount largei' than that provided in the contract;

that you are directed by the commission and Governor Philipp
to ask my opinion whether the commission had a right so to do.

Sec. 26, art. IV, "NVis. Const, provides:

"The legislature shall never grant any extra comi)ensation to
any public officer, agent, servant or contractor, after the .seiwices
shall have been rendered or the contract entered into; * •

The commission derives all its powers from legislative enact

ments. It has no power which the legislature was not authorized
to grant. Under the above provision of the constitution, it is
expressly provided that the legislature cannot grant any extra

compensation to a contractor after tlie contract has been entered
into. The legislature could not grant this, power to the commis
sion, and, therefore, the commission has no such powers. That

this provision of the constitution is strictly adhered to by our
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supreme court, is inferentially decided ill the case of State ca
re/. CoHHolkhticd Stone Co. v. IJouscr, 125 Wis. 256.

Your question must, therefore, lie answered in the negative.

Public 0//f(;er.s-—Count]) Board—Where a statute empowers a
county board to perform certain acts at a regular meeting, it
cannot do tliose acts at a special meeting.

February 21, 1917.

E. E. Brindley,

District Attorney, '

Richland (Jenter, Wisconsin.
Your letter of February 9 i-eads as follows:

"Sec. 1520, Wis. Stats., says that 'In any county wliich main
tains both a poorhouse and a county asylum for the chronic in
sane, the trustees of the latter shall be ex officio superintendents
of the i)00i', unless tlic county boai'd shall at an annual meeting
order otherwise; but the board of any sueli county may apjioint a
superintendent or superintendents of the poor solely to have
charge of such poor persons as need relief outside the poorhouse.'

'' Richland county lias a county asylum for the chronic insane,
and the trustees thereof arc cx officio superintendents of the
poor. The (piestion 1 would like to have solved is this: Can the
county board in a special meeting called for that purpose order
that the said trustees no longer act as superintendents of the
poor, and ai)point some one to take their places?
"That question has })eon raised in this county. I am of the

opinion that the mattcu' cannot be considered until the next an
nual meeting uiuhu- said sec. 1520, but I have been asked to get
your opinion on this point."

The question as stated by you should be answered in the nega
tive. Where the legislature has specifically delegated certain
powei's of the county board to be exei-cised at an annual meeting,
such powers cannot, be exercised at a special meeting of the
county board.

A county board has no common law authority, and no powers
can be implied except such as are fairly incident to or reasonably
necessary to the cxcrei.se of an express authority. Crmdon v.
Fortd Co., 91 Wis., 239, 243; Frederick v. Douylus Co., 96 Wis.
411.

Where the legislature intends to grant authority to the county
board at any other than an annual meeting, it makes use of the
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words, "special meeting," "any meeting," "at any time, and
"auy legal meeting." Where the legislature limits the county
board's authority to an annual meeting," it cannot be con
strued to mean a "special" meeting.
1 had occasion to consider a question of similar nature, in

connection with sec. G94, Stats., relating to the fixing of the sal
ary of county ofiicers. In an opinion addressed to Honorable H.
U. Laurscu, member of assembly, found in Vol. IV, Op. Atty.
Gen., p. 329, I held, that where the statute prescribed that the
salaries of county officers tie fixed at an annual meeting of the
county board, such salaries could not be fixed at a special meet
ing.

]n connection with that opinion I cited the case of Hull v.
M-inncbago Cmf/iG/, 54 Wis. 291, as an authority.

■ InsuroMce—A policyholdcr of a town mutual insurance com
pany is not entitled to any unearned premium upon the surren
der of his policy:

See. 1946d does not apidy to town nuituals.

February 21, 1917-

HoNOKABLE F. W. IVUBASTA,

Vej)uhi Commissioner of hisuravcc.
In your letter of February 15 you state that, a town mutual

insurance eQmi)any, not using tlic standard foi-ra of policy, issued
a five-yeai- term policy October 1, 1910, containing a noiitrans-
ferable clause. The polieyholder sold the property in question
Dcecmbei- 29, 1910, and not being able to transfer his insurance
TO the new owner, ixniuestcd the return of his unearned premium
which, under the short-rate table, would be eight per cent of the
original premium. You state that the company has been doing
business for over forty years and ha.s made it a custom not to
return unearned premiums, on the theory that the advanced
premium rate is too small, and you ask, first: Is the company
liable for the unearned premium upon the above statement ? Sec
ond, may a mutual eompany not using the standard form of pol
icy exempt itself from the provisions of sec. 1946d, Stats., by a
by-law ?

Sec. 194ed, Stats., provides:

"Any comi)any, association, or corporation transacting the
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business of insuring property against loss or damage from any
cause sliall, except as is otherwise provided by any provision
applicable to any class of insurance companies, cancel any policy
at any time, by request of the party insured or his assignee, and
return to said party the amount of premium paid, less the cus
tomary short-rate premium for the expired portion of the full
term the policy has been issued."

'IMutual insurance companies are usually organized to insure
their members on the assessment plan and without capital." 22
Cyc. 1410.

The purpose of town mutual companies, their method of or
ganization and the nature of the premium and the payment
thereof furnish sufficient reasons for making a distinction be
tween such mutual companies and stock companies as to the oper
ation of sec. 1946(Z.

A town mutual company is what its name implies; it is a
mutual indemnity association. It is not organized for the pur
pose of profit, as are the stock insurance companies, and there is
some question as to whether or not such an association can be
said to be transacting the business of insuring property as the
same is used in sec. 1946d.

Ihc basis of organization of town mutual insurance companies
is that of membership. The members on joining the association
pay a fee, not as an insurance premium, strictly so-called, where
by the}, pay for a definite amount of insurance for a certain spe
cified period, as is done in stock companies. The amount paid
is in the nature of a membership fee sufficient to pay the cost
of issuing the policy and other incidental expenses of adminis
tration. At certain specified times a statement of losses is made
up by the association and the members pay their respective ap
portionments.

The amount paid by a member or policyholder on taking out
a policy does not determine his financial responsibility to the
association for the time covered by the policy. His obligation
has not been ascertained at the time the policy issues, but must
be ascertained after losses occur; then assessments are made to
cover them.

Sec. 1933, Stnts., under the head of "Town Insurance Com
panies," provides:

"Every person to wliom any such policy is issued shall be
deemed a member of such eoi-poration, and shaU give his under-
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iakirif?, beafinj? ovnn date with siieh policy, binding himself,
• * • t o pay his pi'o rat a share, of the corporation of all losses
or damages which may be sustained by any member thereof, and
of its necessary business expenses, together with all legal costs
and charges incurred in case legal proceedings are commenced
to cover any assesvsments made upon him ; * * *. He shall also,
at the time of effecting such insurance, pay such percentage in
cash and such reasonable sums for a policy as may be required
by the rules or by-laws."

The assessment of a town mutual insurance company is more
nearly analogous to the stock company premium than is the origi
nal payment made at the time the policy issues. In stock insur

ance companies the premium originally paid covers the entire
cost to the assured and ends his financial obligation to the insur
er for the period specified in the policy. In other words, he buys
his insurance outright and pays for it in advance; while the

member of a town mutual company pays onl.y for his member-
• ship in advance and pays his shai-e to cover actual fire losses
after the losses occur. It is quite apparent that the fee charged

by the town mutual company for membership at the time the
policy is i.ssued covers the actual cost to the company of issuing
the policy and other incidental expenses connected with the ad

ministration, and is not considered any part of the payment for

fire losses. The membei' has received all that he has paid for,
and the work of the company, with respect to the policy, has

been performed, and if the policy is latei- canceled the company
makes nothing upon the transaction, and the member is entitled
to no rebate upon it as a matter of right.
The theory of the return premium upoii cancellation is that

the policyholder has paid for insurance which he has not receiv
ed, and therefore the proper portion of the unoaimed premium
should be returned.

It is obvious that the application of this theory to the town
mutual plan can have no .iustifieation in reason or in equity, and
that sec. 1946(f was not intended to cover town mutual companies.

Sec. 1937, Stats., under the head of "Town Insurance Com
panies," provides for the cancellation of policies or -withdrawal
of a member from the as-sociation in the following words:

"Any member of such corporation may -withdraw therefrom at
any time by returning his policy with a request for its cnncell/i-
tinn written thereon or by a notice in irrifing over his own sig
nature properly witnessed (one ivHness) to the president or, in
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his absence to tlie scci-clary thereof and paying his; share of all
claims then existing against said covporaiion."

The above quoted sectiou applies especially to to^Tn mutual
insui'ance eoinpaiiics and from its phi'aseology the legislative in
tent is clear. Tliey have apparently considered the differences
between the plan of organization of town jnutual companies and
the stock insurance companies in the same manner as above out
lined, and they have said that when a person desires to withdraw
ho may be owing tlie company something for losses which have
occurred up to the time of his withdrawal. No provision is
made for any j'eturn ])rcmium, and it is no doubt upon the the
ory above mentioned that the member has received everything
that he has paid for; therefore, no provision is made in the law
for any rebate to him under any circumstances which could
possibly arise xinder the town mutual plan.

It is therefore my opinion that a to\ni mutxial company does

not come within the ])rovisions of sec. 1940d, and that no unearn
ed ])remium can be due the assured in the abscmee of the stand

ard form of policy, and under the eircuinstaneos outlined in your
communication.

Answering your second question, would say that, in the ab

sence of the standard policy being adopted by the company and
actually used in the form of policy i.ssued, the. company would

be exempt from the i)rovisions of sec. 194fif7 ixpon the reasoning

outlined in the answer to your fix'st question.

Puhlic Officers—Sheriff—Fees—"Wlicre a salary has been fixed
for the sheriff the county board cannot permit him to retain
fees for service of civil papers.

February 21, 1917.
Georoe H. McCloud,

District Attorney,
Ashland, Wisconsin.

Your letter of February 14 reads as follows:

"A que.stion has arisen in this county under sec. 694 regulat
ing tlie fixing of conqiensation of county officers.
"The facts ai'o these: at the annual meeting of the county

board for 1915, the salary of the sheriff was fixed at ifelfiOO in lieu
of all fees and per diem.
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"The sheriff now holding office has asked the county board to
permit him to retain the fees collected by liim for civil work
other than for the county and state in addition to the salary
fixed.

"J am advised that the question of whether civil fees collected
by the sheriff outside of the county and state matters must be
tin'iied in by him wlien he receives a salary in lieu of all fees and
pel- diem, has been submitted to you and passed upon to the effect
that such fees belong to the eounty. Am I right on that?
"On tlie question of whether the board would have the right

to i)ermii the sheriff to retain such fees in addition to the salary
under the circumstances above detailed, I can find no opinion in
the Opinions of the Attorney General in my possession, and will
be glad if you will advise me thereon.
"I have advised the board, pending advice from you, that in

my opinion the only instance in which a change could be made to
affect the present sheritf is where the change is made from fees
to salary, oi' from i)art fees and salary to salary, and where the
board and officer stipulate in writing the amount of the com
pensation which the officer shall receive for the vemaiiidcr of the
term as e(iuivalent to such fees or such fees and salary to which
he was theretofore entitled, and that, therefore, they could not
make the additional allowance of civil fees if such fees belong to
the eounty. I shall be glad to hear from you as soon as con
venient."

Sec. 694, as amended bj'^ ch. 242, Laws of 1915, was in force
at the 1915 session of your county board, and said county board
undoubtedly intended to fix the salary of the sheriff to be elected
in the year 1916, pursuant to said section as amended. The sec
tion cited, as far as applicable to a shei'iff in a county the size of
Ashlaud; reads, in part, as follows:

"* * * The salaries so fixed and paid shall be in lieu of all
fees, per diem and compensation for official services rendered by
such officei-s except the compensation of the sheriff for keeping
and maintaining ])risoncrs in the county jail, * *

The language quoted is very explicit and leaves no doubt as
to what the sheriff is entitled, in case a eounty board has chang-
eil from a fee system of compemsation for the sheriff, to a sal
ary. The county board is given authority to fix the salary and
the salary so fixed, according to said section, cannot be increased
or diminished diii-ing the shei-iff's term of office. The county
board has no authority to permit the present sheriff, in addition
to his salary of $1,500, to retain the foes collected by him for
any civil work in connection with the duties of his office.
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In an opinion clatocl December 6,1916, (Vol. V, Op. Atty. Gen.,
p. 876), addressed to M. K. Dillon, then district attorney of your
county, in construing subd. (4) of said section, I used the follow
ing language:

"It is very apparent from the reading of the whole section
that the legislature intended to give the county board the author
ity to change from a fee compensation to a salary compensation.
That the legislature meant by, the words in subd. (4) above
quoted 'from fees collected and retained by him to a salary' to
include all fees of whatsoever kind and nature is quite apparent.
If they intended to accept fees in civil cases they would no doubt
have used language to indicate that intent." (P. 877.)

I concluded said opinion with the following sentence:

"I am tlierefore of the opinion that under the resolution
passed by the county board fixing the salary of the sheriff, he is
not entitled to the fees collected for services rendered in civil

actions, and that the same is the property of Ashland county."

, I believe that the quotations from said opinion fuUy answer
the (luestions submitted in your letter.

Criminal La^v—Bastardy—Towns, Cities and Villages—Set
tlement must be approved by the supervisoi's of the town, village
or ward in wliich the female resides.

February 21, 1917.

John Roberts,

District Attorney,

Grand Rapids, Wisconsin.

In your letter of February 2, you ask for a construction of
sec. 1532. Your letter reads as follows;

"See. 1532, Wi.s. Stats., provides that in a bastardy proceed
ing a settlement may be made by the defendant and the plaintiff
by the defendant's paying or securing to be paid to the female
such sura of money or other property as she may agree to re
ceive in full satisfaction, 'and as shall be approved by the super
visors of the town,' etc.
"Is the approval signed by the chairman of the town board

sufficient under this statute?
"In a case where a village or city is the municipality inter

ested, should such approval be made by the supeiwisor from the
ward or from the city, or is the mayor of the city or president, of
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the village, in their representative capacities, the proper officer
to manifest and sign such approval ?
"In this connection I call your attention to Op. Atty. Gen.,

Vol. IV, p. 119, where in tlie second paragraph it is intimated
that the proper supervisors of the ward or city would be the
proper officei's to manifest this approval."

The first three lines of sec. 1532 read as follows:

^ "If the accused person shall pay or secure to be paid to the
lemale complaining such sum of money or other property as she
may agree to receive in full satisfaction and as shall be approved
by the supervisors of the town," etc.

The language quoted is a complete answer to your first ques
tion and leaves no room for construction. The supervisors of the
town, or at least a majority of them, should approve of the set
tlement permitted under this section.

This is clear in a case where the female resides in a town, but
where she resides in a city or village the section fails to state by
direct language by what officers of the city or village such an
agreement is to be approved, and resort must be had to a con
struction of the language used. The statute furnishes a rule
which I consider applicable here. Sec. 4971, subd. (17), reads
as follows:

"The word 'town' may bo construed to include all cities,
wards or districts unless such construction would be repugnant
to the provisions of any act specially relating to the same."
By reading the word "ward" or "village" (district) in place

of the word 'town" in see. 1532, you have a complete answer
to your .second question. In other words, the supervisor of the
ward or vilhige, the district in which the coniplainiug female re
sides, IS the proper person to approve of a settlement so made.
Where tlie proceedings are instituted under the provisions of

sec. Io40, the law in sec. 1542 authorizes and empowers the chair
man of the town, the president of the village, or the mayor of the
city where the female resides, or the county superintendent of
poor where the distinction between town and county poor has
been abolished, to make a compromise or an arrangement with
the putative, father, for the support of the child.

A\ hile perhaps it would be more harmonious, if not more logi
cal, to have the provisions of sec. 1542 apply to the settlement
authorized by the terms of sec. 1532, we are bound by the lan
guage used in each of the sections cited.

9—A. G.
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According to the decision of the court in the case of Meyer v.
Mcuer, 123 Wis. 538, it would socni that where the approval of
the supervisors is not given an agrceinent of settlement made un
der the i)rovisions of said sec. 1532 would, nevertheless, be valid
between the parties.

Criminal Laiv—Lihel—One who unlawfully, by written no
tice, notifies saloon keepers and others not to sell intoxicating liQ-
uors to certain individuals may be prosecuted for libel.

February 23, 1917.

Claron a. Markham,

District Attorney,

Beaver Dam, Wisconsin.

•Your letter of February 17 reads in part as follows:

"Please advise me upon the following statement of facts as to
whether there is any criminal liability: j d rt
"A is president of a certain village in this county and B, t

and D are members of the village boaixl of said village._ One, E,
is the chairman of a town adjoining, and F is a justice of the
peace and a notary public in the town. In a spirit of malice or
hilarity E and F and othci-.s draw up notices purporting to post
A, B, C and D, one of which notices reads as follows:
" ' Notice : To Felix Wegworth and to all persons whomso

ever: You arc hereby forbidden to sell, give or in nny manner
furnish any intoxicating li<iuors to A (A's name being here in
serted) for one year from this date, and further you are for
bidden to sell any intoxicating liquors to any person that you
have reason to believe will be given or furnished to said A.
Dated 2/11/1917. By order of the town of X, Dodge county,
Wisconsin. P. Wegworth, Justice, by F. Dais (imprint of No
tarial Seal of Felix Wegworth).' "

"Libel" has been variously defined by writers on the subject
and courts have found considerable difficulty in accurately de
fining the term "libel," but it is generally conceded that words
which hold the plaintiff up to contempt, hatred, scorn or ridicule
are libclous per se. 25 Cyc. 260; Odgers Libel 21; Cooley on
Torts 20G; Town on Slander & Libel, sec. 176.
The Wisconsin decisions arc unanimous upon the general

proposition that any malicious publication, expressed either in
printing or writing or by signs and pictures which accuses a
person of & crime, or blackens his character or tends to expose
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.him to puhlic ridicule, contempt or hatred, is Uhclous.. Cramer
V. Noonan, 4 Wis. 231; Wilson v. Noonan, 23 Wis. 105; 77 Wis.
43; Moley v. Barager, 77 Wis. 43.
Two questions therefore arise: first, does the publication in

question exj)ose the village officers to contempt, scorn or ridi
cule? sccoud, was the publication malicious?
The publication clearly purports to be a notice under see.

1554, Stats., which reads as follows:

"Wlien any person shall, by excessive drinking of intoxicating
liquors, mispend, waste or lessen his estate so as to expose liim-
self or family to want, or the town, city, village or county to
which he belongs to liability for the support of himself or fam
ily, or so as thereby to injure his health, endanger the loss there
of or to endanger the personal safety and comfort of his family
or any member thereof, or the safety of any other person, or the
security of the property of any other person, or when any person
shall, on account of the use of intoxicating liquors, become dan
gerous to the peace of any community" certain persons may
■'forbid all persons to sell or give away to such person any * • •
intoxicating liquors or drinks for the space of one year and in
like manner may forbid the selling or giving away of any such
liquors or drinks to such person in any other town, city or vil
lage to which .such person may re.sort for the same."

This section, with the exception of some slight amendments,
has been upon the statute books since 1874. It is referred to as
the "Blacklist Statute," and a person to whom liquor cannot
be sold by virtue of the notice provided for in the statute is, in
tlu! language generally used and applied in this connection, said
to be upon the "blacklist". It is generally understood through
out the state of Wisconsin that a person who is upon the black
list, or posted under this section, is an habitual drunkard.

It is not necessary that any direct accusation in words be made
in the publication. It is enough if it is clear what the imputa
tion is.

"An actionable libel may be published by means of pictures,
caricatures, signs or effigies." 25 Cyc. 264.

In Kay v. Janson, 87 Wis. 118, one Duncan Kay, was commit
ted to the Wisconsin school for boys. While an inmate thereof,
the defendant published on two large placards on his wagon,
carrying the same for several days through the principal streets
of Waupun, the following words: "We know the tree by the
fruit."
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The plaintiff eoiiteiulod thai by innuendo it thereby charged
that the said son of the said i)laiiitiff was at the Wisconsin in

dustrial school for boys at Waukesha; that he was a criminal
and of vicious conduct, and that she, the said plaintiff, was like

wise a vagrant and criminal, or incorrigible or vicious in con-
duet. Her name was mentioned in connection with other mat

ters upon the paper so that there was no question as to whom it
refeiTed. The court said on p. 119:

"The first sentence charged to have been published on the
placards was, under the facts stated by way of inducement,
fairly susceptible of the ajiprobrious meaning ascribed to it in the
innuendo. If so, it was clearly libelous because it tended to
bring the jilaintifif into public ridicule, contempt and hatred."

In the case of Moley v. Bantger, 77 Wis. 43, the court said, on
p. 44:

"It has been rejicatcdly held by this court in effect that a
written jiublication, though not charging a jiunishable offense, is
libelou-s per sc if it tends to subject the party to whom it refers
to social disgrace, public distru.st, hatred, ridicule or contempt.
It is for the court to determine whether a publication is capable
of the meaning asei'ibed to it in the complaint."

While the notice posted in this case may not have satisfied aU
the legal requirements of a notice u^ider sec. 1554, Stats., it ap
proximated it to such an extent that the oiily inference a per
son would get from reading it would be that the person whose

name appeared thci-ein was an habitual drunkard. That being
the ease it would seem, under all the facts, that imputing such
conduct to the president and trustees of the village would tend
to subject thojii to contempt or ridicule. This, of course, would
be a matter for the jury, and all the-facts and circumstances of

the ease would have to be considered in determining it.
Upon the second question, as to whether the publication was

malicious, or otherwise:

'' The woi'd ' malice,' as used in the law of libel and slander does
not mean haired or ill will, but the want of legal cxcu.se for the
publication. Sclieihhy v. Nelson (121 N. W. 458). 3 Words &
Phra.ses, 2d series, 230.

"It is not nece.ssary, to render an act malicious, that the party
be actuated by a feeling of hatred or ill "will towards the indi
vidual, or that he entei'tain and pursue any general bad pur
pose or design. On the contrary ho may be actuated by a gen-
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eral good purpose • • * but if, in pursuing that design, he will
fully inflicts a wrong upon others, which is not warranted by law,
such act is malicious." 3 Words & Phrases, 2d series, p. 231.

"By 'malice' is not meant, necessarily, spite or ill will, but it
is also meant the doing of a wrongful act intentionally, without
just cause or excuse; and if an article complained of was pub
lished of and concerning plaintiff, and was not true, and was a
libel on him, then the law presumes it was published malic
iously." 3 Words & Phrases, 2d scries, p. 232.

"And if the jury believed from the evidence that the defend
ant is guilty of the speaking of the slanderous words charged in
the cleclai-ation, of and concerning ])laintiff, then express malice
or ill will need not be proved. Jlalice, in its legal sense,, means
a wrongful act, dune intentionally, without ju.st cause or excuse."
2 Briekwood-Sackett Constructions, §2283.

The question of malice is a question for the jury.

"And it is a question for the jury to determine from all the
facts and circumstances ])rovcd, and from all the evidence in the
case, whether the defendant did thus repeat the words, and
whether he acted maliciou.sly in so doing." Brickwood-Sackett,
§2284.

It is therefore a (luestion that you will have to determine from
the facts and cireunistanecs of the case whether or not the pub

lishing of the notice was done maliciously.
If you, as dist rict attorney, believe that, under all the circum

stances, the president and \illage officers were subjected to con

tempt, scoi-n or ridicule by reason of the publication and that
tiie same was j)ublished maliciously, and that there is sufficient
evidence to prove these facts, then you would be justified in
bringing a criminal action against the offending persons.

Pubiic Officers—^fmticc of ilic Peace—Fees—Fees of justices
of the peace discussed.

February 23, 1917.

0. L. Olen,

Disfrii l Ailorncy,

Clintonville, Wisconsin.

Your letter of February 12 reads as follows:

"The county board of Waupaca county of 1916 pa.ssed a reso
lution that the district attorney of Waupaca county be instructed
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to draw a uniform blank for the purpose of making justices' ac
counts uniform and that he should give the fees for each service
connected with the justices' work and these blanks to be printed
at the expense of Waupaca county and distributed among the
justices of the peace and tliat each justice be instructed to use
them ill making his report to the county.
''I herewith enclose proposed blank and before having them

printed I would like to have you examine it because there should
be a uniformity all over the state in this matter and you may
have passed upon this for some other county.

1 am ivriting in a few which I have checked and would like
your advice on:
"1. Making report of this case pursuant to sec. 680—25 cents.
2. Can a justice charge for witnesses' certificates and jurors'

certificates 25 cents under sec. 681 or will lie have to do this
gratuitously?
"3. Some of our justices claim that in a long warrant they

have a right to charge 25 cents for issuing the warrant and also
charge per folio, but it seems to me that 25 cents is all they can
charge for issuing the warrant whether it be long or short.

I shall be pleased to have you make any corrections or sug
gestions in regard to this matter."

With your letter you submit a proposed typewritten blank in
tended for the use of county judges, court commissioners and
justices of tile peace, for the purpose of complying with the pro
visions of see. 679, Stats.
I have cliecked over all the items therein stated and approve

of all exccj>t the 25 cent charges for witnesses' and jurors' cer
tificates, being tlie same items mentioned in question 2 of your
letter, which I will consider later.
1 would suggest that you provide for certain other items in

your form of claim. See. 679 makes it obligatory upon county
judges, court commissioners, and justices of the peace to file
a claim of the kind for which your form is intended. It fur
ther provides that each justice of the peace shall make and file
a sworn statement

giving the titles to all criminal actions tried before him during
the same pei-iod in which the defendant, or any defendant, shall
have been convjcted, and shall also state therein that he filed a
certificate of eonvietion in such case and within the time required
bylaw. * * *."

For the making of such statements and returns as are re
quired by said .sec. 679, said ofificers arc entitled to a fee of 12
cents per folio. (Sec sec. 696.) This section also allows said
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Officers 12 cents for transmitting such statements and certificates.
Sec. 4715 allows a justice of the peace, on an appeal in a criminal
action, a fee for making a copy of tlie conviction and of other
proceedings in the case.

The heading of this form should also be amended so as to show
the nature and result of the action or proceeding in which the
claim is filed. It should also pi'ovfidc space at the bottom of the
claim where the officer may sliow what items have been paid, and
the amount thereof.

In answer to the first question submitted in your letter, I call
your attention to the provisions of sec. 696, above referred to.
This section expressly allows a fee of 25 cents for making each
certificate required under .sec. 660. I can find no authority for
the charge of 25 cents for issuing the witnesses' and juroi-s' cer
tificates referred to in youi' second question, which certificates
are required undcj' sec. 631. However, it seems to me that a cer
tificate of this character is a "paper drawn by the justice for
which no other allowance is made by law," and that for draw
ing same the justice is entitled to charge 12 cents per folio. (See
sec. 3774.)

In answer to your third question, I agree with you that 25
cents is all that a justice may charge for a warrant in a criminal
case. Sec. 3774 allows that sum as a fee; therefore, the justice
may not charge 12 cents per folio.

Indigent, Insane, Etc.—The supervisor of the ward in which
an insane person is domiciled is the proper person to make ap
plication for an fn-der recpiirijig the Imsband to contribute to
her support and maintenance.

February 23, 1917.

0. L. Olen,
District Attorney,

Clintonvillc, Wisconsin.

Your letter of February 19 reads as follows:

"Where an adult pci-son, a resident of a city, has been com
mitted to an insane asylum and the county wishes to take advan
tage of sees. 1502(i to 1505, inclusive, to have the father contrib
ute towards the care and maintenance of the son, who are the
proper parties in a city of the fourth class, to make the applica
tion? Should it be the supervisors of the ward from which the
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son was committed or would it be the poor committee of tlie city
or can the superintendent of the insane asvluin make the applica
tion?

In your letter you do not state whether your county has abol
ished the distinction between town and county poor, but I infer
that the poor are taken care of by towns. The last sentence in
sec. 604e, relating to the care of insane persons, reads as fol
lows :

"The provisions of sections IbOO to 1505, both inclusive, are
ereby made applicable to the support of insane persons, includ

ing the support of an insane wife by her husband."

The incorporation of these sections make applicable all other
general pi-ovisions of the statutes which relate to the subject
matter therein. State v. Hundhausen, 26 Wis. 432; Nichols v
Ilalliday, 27 Wis. 406.

Sec. 14!)9 reads as follows:

"Every town .shall receive and support all poor and indigent
poisons lawfully settled therein whenever they shall stand in
need thereot except as hei-cinafter provided."

The word "town" in the above quoted statute may be constru
ed to include cities, wards, or district.s. See sec. 4971, subd.
(17). It would seem as though the supervisor of the ward, the
district in which the legal settlement of a poor person is fixed,
IS the proper supervisor to make application to the county judge
under the provisions of sec. 1502a. There is no reason why this
same construction should not hold in the ease of an insane per
son whose legal settlement is iii some ward of your city. While
the statutes uses the word ".supervisors." this may be construed
under sec. 4971, subd. (2), as .singular in number.
In case the distinction between "town" and "county" poor

has been abolished in your county, then, according to sec. 1524,
It IS the duty of the county superintendents of the poor to per
form the duties imposed upon the town or ward supervisors.
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Criminal Law—Abandonment—A bond given under sec.
4587c is not released by an agreement between husband and wife
without approval of the public authorities.

February 23, 1917.
Clive J. Strang,

District Ailorney,
Grantsburg, Wisconsin.

In re: Christ Romsaas default ease.

In your letter of February 19 you state that in the above

matter, wherein Romsaas was arrested for abandonment and fur

nished bonds and has defaulted in the furnishing of support as
provided in the bond, the bondsmen are opposing the payment
of the amount of the bond on the ground that after the bond

was given and after Romsaas had left his wife for some time with

out help Romsaas took his wife back and they moved to St. Paul
and started liousekceping and lived together for about a week.
The bondsmen about that time got the wife to sign a written re
lease releasing Romsaas and the bondsmen from the payments,

for the reason that it was not necessary to keep them up while
they were living together. Nothing has been filed with the county

judge who had jurisdiction of the ease, and you ask whether
that is a good defense to an action against the sureties on the
bond.

I assume that the arrest was originally made under sec. 4587c
et seq, whicli provides in part:

<<• • * parent of any illegitimate child who shall have

made provision for the support of such child by giving a bond,
or by .settlement with the proper officers in accordance with the
orovisions of chapter 64 of the statutes, shall not be subject to
the provi.sions of this section."

I assume further that the bond furnished was the bond pro

vided for in sec. 1532, Stats., which bond must be given to the

town in which the mother of the child resides.

It is apparent that the purpose of giving this bond is to guar

antee the payment of support money so that the town or munici
pality will not be liable therefor. The bond was not a matter

mei-ely between the father and mother of the child, but was a

bond given to the town. Therefore, any arrangement that the

nan and woman might make between themselves with respect
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to it would ill 110 wise affoet the right of the town to insist upon
pi'opor disposition of their bond.
In Meyer v. Meyer, 123 Wis. 538, 547, the court said:

"The provision of the statute I'cquiring official approval of the
settlement witli the mother as a i)rore(iuisite to the right of the
aecu.sed to his diseliarge was designed for the protection of the
injured female, not of the public. The purpose was to prevent
the accused from intensifying the injury to the mother by induc
ing her to agree to an improvident settlement.
"In Knigld v. Priest, 2 Vt. 507, * * *. The mother agreed

that the a<-cu.sed should lie jiroseeuted no further. He was prose
cuted, nevertlieless, by tlie town and compelled to give bonds.
* * * the court holding that it was competent for the woman to
settle with the wrongdoer for the injury to her, and that iter
agreement to no fui-lher prosecute him was no more than one
that she would not further pi-osecute, and the further prosecution
by the town which she could not control was no breach of her
agreement."

From the facts stated in your letter it would seem that what
ever arrangement was temporarily made in St. Paul was not

made in good faith, ami assuming that to be tlie fact, and upon
the reasoning of tlie court in the above cited case, you are
advised that a release from the wife under the circumstances

stated in your letter is no defense to an action against the sure
ties upon the bond.

Corporations—Where the charter of a corporation has been
forfeited it can be restored only in the manner provided by
statute. Such mctiiod must be strictly followed.

February 24, 1917.
IloXOUABLE MkRLI.V IIuLL,

Secretary of State.

In your letter of February 19 you state that the Eslien Sheet
Metal Works, a corporation, forfeited its corporate rights and
privileges January 1, 1916, for failure to file annual report for
1914; that you have advised the company that they could secure
a rescission of the forfeiture by filing the affidavit and paying
the fee required by law; that tlicy protest against so doing and
claim that the report was mailed and that they should be entitled

to a rescission on proper proof of mailing of the report. You ask
for my opinion as to what action you should take in the matter,
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You submit also tlie correspondence in connection with the same.
The annual report blank sent out contains a copy of sec. 1774a,

Stats., upon the rever.se side of the blank. Said section is con
trolling with respect to the fiUng of these reports, the effect of
such filing and failure to file, and the method of rescinding for
feiture because of failure to file. From the correspondence and
papers on file in the matter it seems clear that a forfeiture took
place.
Subd. (7), sec. 1774a provides in part:

"* * • In case said report is not filed by said January first,
the oori)oratc rights and in-iviloges granted to such corporation
shall be forfeited and the secretary of state shall enter such for
feiture because of failure to file. From the correspondence and

In an opinion to Honorable James A. Frear, seci'etary of state,
given December 10, 1912, by my predecessor, reported in Vol. I,
Op. Att.y. Gem, p. 130, I find the-following:

" 'The general rule governing the oi-ganization of corporations
is that the i)rocediire iircscribed by statute must be substantially
and sti'ictly complied with. Slocwn v. Head, 105 "Wis. 431, 433.'
"I think that the same rule must be applied to a restoration

of coi'poratc rights and privileges, and that in the absence of the
affidavit specified yon liave no authority to act.'"

In an opinion to Honorable John S. Donald, March 4, 1913,
reported in Vol. I, Op. Atty. Gen., p. 142, I held:

"The same rule, 1 think (Slocmi v. Head, 105 Wis. 431, 433;
Bergeron v. llohhs, 90 Wis. 041), must be applied to the pro
cedure by which a corpoi'at ion may regain the corporate powers
which it has forfeited."

And I held, in effect, that the only method by which a forfei
ture of a corpoi'alc charter may be rescinded is on presentation
of the affidavit of president and .secretary of the company as
provided in sec. 1774a.

It is therefore my opinion that it is not within your power

to rescind a forfeiture in any other manner than as provided in
the last paragraph of subd. (7), see. 1774a,
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Piiblic Officers—Register of Deeds—Fees—Fees of register of
deeds discussed.

February 24,1917.
John Roberts,

District Attorneg,

Grand Rapids, Wisconsin.
1 have your conimunieation of February 19, in which you di

rect my attention to see. 758, subd. (2), Wis. Stats., which pro
vides that it is the duty of the rcgi.ster of deeds to record all
deeds, instrument.s and writings authorized by law to be recorded
in liis olhce; to .see. 176a, whicl) provides, in effect, that a notary
public shall add a cleai- iinprc.ssion of hi.s official seal and the date
of the expiration of his commission, to all written instruments

recorded or authorized by law to be acknowledged.
You also direct my attention to sees. 2232 to 2240, inclusive,

which provide what instruineiits may be recorded; and sec. 2242,
which defines the word "conveyance" as broad enough to em
brace

"every instrument in wilting by which any c.state or interest in
real estate is created, aliened, mortgaged or assigned or by which
the title to any i-cal estate may be affijctcd In law or equity, ex-
cejit wills and lea.scs for a term not exceeding three years;"

and also to sec. 2216, which sets out the proper manner of exe
cuting conveyances. You .state that, in effect, these statutes and
the eases under them seem to set out the proper form in which
instruments affecting real c.state shall be executed in order to
entitle them to lie recorded; on the other hand it has been the
general custom, you believe, to record practically any instrument
that is offered for record to the rogistei' of deeds.
\ou iiK|uire as to what is the duty of the register of deeds

when an instrument is handed in for record which is not properly
executed or acknowledged, or doe.sMiot complj' in every particular
with the formalities of the statutes, and ask "Should he record
the instrument or not?"

Any instrument affecting the title to land must be executed in
the manner jirovided by law for the execution of a conveyance,
unless there is a special jirovision in the statute which authorizes
the same to be recorded. For instance, under sec. 2236, it is
provided:

"All jud .ents, decrees and .orders rendered or made by any
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court in eases where the title to laud shall have been in contro
versy or operating to pass title tliereto or otherwise affect the
title, may be recorded in the office of the register of deeds of .
everj' county where any part of the lands are situate, in the same
manner and with like effect as conveyances. * *

In the same manner, under sec. 2238rt certain affidavits are
authorized to be i-ccordcd, which affidavits need not be executed
as a deed or mortgage of real estate.

So, tlic answer to your (luestion is that the register of deeds
must I'ccord all instruments that the statute authorizes him to
record. When thei-e is a special provision for recording a special
instrunicnt, without rcfiuiring it to be executed as a conveyance,
it is his duty to record the same, although it is not executed with
the same formality that a conveyance is executed. But all instru
ments that can be recorded only because they are conveyances of
lands, within contemplation of the statutes cited by you, must be
executed with the formalities of conveyance, as provided by the
statute, to be recorded.

Toivns^Piihlic Health—A town cannot commence an action to
abate a public nuisance.

Nuisance considered should be called to the attention of the
state board of health.

February 26, 1917.

Claron a. Markham,

Disirict Attorney,

Beaver Dam, "Wisconsin.

In your letter of Fobi-uary 21, 1917, you -state that a private
corporation operates a gas plant in the city of Beaver Dam and
manufactures water gas from crude petroleum; that a considei*-
ablc quantity of waste oil escapes therefrom into the city sanitary
sewer, which empties into Beaver Dam River, near the city lim
its ; that this waste oil has a veiy offensive odor and at times
covers two-thirds of the surface of the river for a considerable

distance, and kills the fish, renders the water unfit for cattle, and
impairs the vicinity for human habitation.
You wish to be advised whether the town board of the town

through which this river runs has jiowcr to bring an action
against the gas company, to restrain it from depositing such
waste in the public sewer.
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Evidently, the action of the corporation in question results in
a public nuisance, which nuisance causes special damages to
riparian owners along the river. Wmchell v. The City of Wau-
keslia, 110 "Wis. 101, is authority for the statement that these
riparian owners may maintain a suit to enjoin this nuisance and
to abate the same.

"An action to enjoin a public nuisance may be commenced and
pi-o.sccLited in tlic circuit court of the county in which the alleged
nuisance exists, in the name of Ihe state, either by the attorney
general, upon his own information, or upon the relation of a pri
vate individual having first obtained leave from said court to
commence and prosecute the same * * Sec. 3180a, Stats.

The following section provides for the judgment which may
include damages and abatement of the nuisance.
I understand that town boards can institute only such actions

as the statute specifics or which arc necessary to the execution of
express powers. I find nothing of that character in sec. 810,
Stats., or elsewhere, which to niy mind authorizes the town board
to bring an action such as you mention. Possibly sucli authority
could be found by patient search, but the remedies above referred
to would seem to be sufficient.

I suggest, however, that this matter is one pceuliaidy within
the jurisdiction of the state boai'd of health, and that it might be
well to refer the matter.to that body. (See sees. 1407a—6 and
1408m—3.)

Conaiituiional Law—Public Lands—Law pi'oviding that cer
tain lands conveyed to the United States government shall con
stitute a part, of an Indian reservation is beyond the power of the
state.

February 27, 1917.
Honorable Join GajMper, Chairman,

Committee on Stale Affairs.
You have inquired whether Bill No. 97, A., is constitutional.
Said bill creates see. 1494—125 and provides:

"Lands hereinafter conveyed to the United States in exchange
for any lands or any interest in lands Jiow in any Indian reserva
tion conveyed to the state, shall from the date of the conveyance
be considered for all intents aTid purposes a part of the Indian
reservation in the place of the lands or interest in lands for which
they shall be exchanged,'' etc.
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The short time that 1 have had to consider this matter has not
permitted me to make an exhaustive study of the provisions of
this bill, but I am of the opinion that the same is unconstitu
tional, for the reason that it attempts to add to an Indian reser
vation fixed by the federal law. It is well known that the regu
lation of commerce with the Indians and the fixing of their
reservation is a j)owcr exercised by the federal government, and
the state government cannot enlarge the territory of a United
States Indian reservation.

Constituiional Law—Public Officers—Salary for adjutant gen
eral, his appointment being for no definite term, may be raised
by legislative enactment.

February 28, 1917.

Honorarle Timothy Burke,

State Senator.

I have your request for opinion with reference to Bill No. 322,
S., to increase the salary of the adjutant general, in which you
ask to be advised whctlier this bill, if enacted into law, would be
in contravention of sec. 26, aid. X\ , Const., and also whether, in
view of said constitutional provision, the present incumbent
would lie entitled to receive such increased compensation from
and after the passage and publication of the act.

This bill proposes merely to change the word "two," where it
occurs in the first lino of par. 19, sec. 170, Stats., to read four,
so that said paragraph will read, so far as here material: Ihe
adjutant general, four thousand dollars ® Tlie bill fur
ther provides: '' This act shall take effect upon passage and pub
lication."

Sec. 26, art. IV, Const., provides, among other things:

"Noi- shall the comjiensation of any public officer be increased
or dimini.shed during his term of office."

This is the only provision of the constitution which bears upon
your inquiry, and, as to your fii'st question, I am inclined to
think that it amounts to the .same thing as the second question.
The effect of this amendment is to make the provision for a sal
ary for the adjutant general four thousand dollars per annum,
and the provisions as to the time when the change shall take



144 Opinions of the Attorney General

effect is such that the legislature will be held to have intended
the same to take effect as to the incumbent holding the office at
the time the law is approved and published. Therefore, the ques
tion recurs, whether the adjutant general, the present incumbent,
IS an officer within the meaning of the section of the constitution
above quoted, and whether his tenure is of such character that an
increase of his salary would be an increase of compensation
dui-ing his term of office" prohibited by the constitutional pro

vision cited.

While the supi-eme court has restricted rather than extended
the prohibitions of the above quoted section of the constitution
in Its decisions thereunder, it is clear, beyond any doubt, that
the adjutant general is a public officer within the scope of that
section, and that the salary paid to the adjutant general is within
the meaning of the term "compensation" as used in that section.
Milwaukee CouiiUj Supervisors v. Unckeit, 21 Wis. 613; State
ex rcl. Martin v. Kalh, Treasurer, 50 AVis. 178, 183, 185.

AVilh reference to the tenui-e of the adjutant general, the pres- ■
ent incumbent, it appears that ho was commissioned by the gov
ernor in October, 1913, to serve for and during the pleasure of
the governor. AVith respect to the tenure of the adjutant gen-
eral, liowever, sec. 611ff, Stats., enacted as sec. 1, eh. 434, Laws
of 1905, provides:

"The adjutant general ^ * * heretofore appointed and now
acting as such officers, shall hold their positions until they shall

th-it^lhrP h f "'^less retired prior tothat lin e by j-eason of resignation, disability or for cause to be
determined by a court martial under the provisions of sec. 649—

This section contains nothing indicative of the legislative in
tent that its provisions should apply to others than the offieers
therein enumerated who had been theretofore appointed and
were acting as such offieers at the time of the pa.s.sage of the law.
A serious question might be pre.sented as to whether the legisla
ture might, under the constitutional provision above cited, in-
crea.se the .salary of an adjutant general who was holdino- office
under the provisions of sec. 611^, until ho shall reach the a^e of
sixtj'-four years and unless sooner retired, as in that section
provided, but I am dearly of the opinion that the present adju
tant general, having been appointed in 19.13, subsequently to the
enactment or any reenactment or amendment of sec. 611fl. Stats
and having been commissioned to serve during the pleasure of
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the goveraor, is not within the tcnns of said statute, and that his
tenure of office is, therefore, simply in accordance with the terms
of his commission, for and during the pleasure of the governor.

The final (luestion, therefore, is whether the constitutional pro
vision i-eferrcd to applies to an increase of the salary of an offi
cer, otherwise clearly within that constitutional provision, whose

tenure of office is merely during the pleasure of the appointing
power.

The constitution provides that the salary shall not be increased
"during his term of offi(?c." While there does not appear to be
a decision of our supi-emc court expressly upon this point, there
are numerous decisions by coui-ts of other jurisdiction under
similar constitutional j)rovisions, and it is the clear wciglit of
authority that such a constitutional pi-ovision does not prohibit
an increase of the salary of an officer whose tenure is merely
during the pleasure of the appointing power.

The case of State ex rcl. Eumbold v. Gordon, 142 S. W. 315,
316, 238 Mo. 168, is directly in point and is stated as follows in

Vol. 4, Words & Phrases, 2d series, 883:

"Laws 1905, p. 221, §4, provided that the salai-y of the Adju
tant General should be $2,000 per annum, and that the Governor
shall appoint the Adjutant General, who shall hold office during
the term of the Governor, and may be removed by him at his
pleasure. Laws 1909, p. 674, §3 (Rev. St. 1909, §8334), fixes the
salary of the Adjustant Genei-al at $2,500 pei- annum. Held,
that, despite Const., art. 14, §8. pi-oviding that the com])ensation
of state officers shall not be increased during their terms of office,
an Adjutant General appointed under Luavs 1905, and holding
over undei- Laws 1909, was (Uititled to the additional compensa
tion, foj- he was removable at the pleasure of the Governor and
hence had no ' term of office,' for a tei'in of office, as well as any
term, implies the existence of a definite boundary."

Other eases to the same effect are: Summers v. State, (S. D.)
59 N. AV. 962, 963; Gihhs v. Morgan, 39 N. J. Eq. 128; State u.
Boughncr, (N. J. Sup.) 26 Atl. 808; Slate v. Johnson (Mo.) 27
S. W. 399; Harrold v. Barnum, Pae. 104, 8 Cal. App. 21;
Board of Commrs. v. Hart, 119 Pac. 132, 134, 29 Okla. 693.

Authorities might be multiplied, but the foregoing are suf
ficient.

I am of the opinion that, under the circumstances, the bill, if
enacted into law, will be valid, and that there i.s no constitutional
objection which would prevent the increase of .salary taking .
effect and being paid to the i)resent incumbent from and after
the'passage and publication of the law.

10—A. G.
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County Board—Puhlic Officers—Sheriff—The county board
may contract with the sheriff for future maintenance of pris
oners at tlie county jail.

March 2, 1917.
D. K. Allen,

-Districi Atiorney,

Oshkosh, Wisconsin.

By letter of February 28 you submit the following question:
Has the county Ixiard legal power to enter into a contract with

the sheriff for the future maintenance of prisoners in the jail ']
In my opinion your question is answered, and affirmatively,

in Bell V. Fond dn Lac, 53 AVis. 433.

"Of cour.sc, the county board and sheriff may make a contract-
as to what shall be received and paid for board, but this must be
by agreement between the parties." P. 435.

If a coiiti-act of that kind is entered into there is no occasion

for the county board to exercise the power vested in it by subd.
(12), sec. 669. This subdivision was not in force when the Bell

case was decided, but that fact, in my opinion, does not in any
way le.sseu the force of that decision. In the absence of such

contract the county can fix the maximum compensation to
be paid for tlie maintenance of inmates. Should such a maxi

mum be fixed so low that it was not possible to supply the pre-
sci'ibed diet within that limit, it is highly probable that the
court would declare the resolution fixing that maximum to be

unreasonable and that the sheriff could recover the actual and

reasonable amount expended for maintenance of prisoners.

There is but one way in which the sheriff, acting prudently,
can be compelled to sustain a loss in the maintenance of pris
oners, and that is by voluntarily entering into a contract which
stipulates the sum he is to receive.

The matter of com pemsation of sheriffs for maintenance of

prisoners at the jail was considered in Schroeder v. Barahoo,
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93 Wis. 95; Deissner v. Wauheslia County, 95 Wis. 588, and
Parsons v. Waukeslia Counly, 83 Wis. 288. While they do not
bear directly upon your question, they serve to show that the
rule in the Bell case is still the law.

The answer to your first question makes it unnecessary to an
swer the second question.

Mothers' Pensions—While aid under see. 573/ is not to be
granted unless the necessity therefor is likely to continue for
one year, this does not apply to a continuance thereof, and the
aid may be continued even though it is certain that conditions
permitting its extension will not continue for a year.

Mai'ch 6, 1917.

J. H. Hill,

Dislnct Attorney,

Baraboo, Wisconsin.
Y our letter of March 5 reads as follows:

"In your former opinion to me upon the so-called Mothers'
Pension Law you stated that the mother's right to the pension
would not cease upon entry of a divorce judgment, because her
status as a divorced woman would not be complete for one year
from the date of entry of the judgment for divorce.
"In another opinion you seem to hold that if a pension ex

pired during the year inunediatcly following the entry of a
divorce judgment, the woman lost her right to reapply for pen
sion for the balance of the year following the entry of the di
vorce judgment.
"To put it concretely: the woman is granted a pension on

March first, 1916; on October first, 1916, she is granted a judg
ment of divorce; her mother's pension expires March fii-st, 1917.
Is she entitled to have her mother's pension renewed from March
first, 1917, to October first, 1917?"

It is true that in an opinion rendered to you on July 11, 1916,
found in Vol. V, Op. Atty. Gen., p. 554, I held that a woman
who has received aid for her dependent children, under the
provisions of sec. 573/ forfeits the right to such aid one year
from the date of a judgment granting her a divorce from her
husband. It is also true that in another opinion to Thomas A.

Sanderson, district attorney of Door county, found in the same
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volume, p. 589, I held, in effect, that no aid can be granted
unless such aid is likely to continue for a period longer than
one year. This ruling was based upon the following citation
from said section:

"The ])criod of aid must be likely to continue longer than one
year.''

Another provision of said section provides:

"No aid shall continue longer than one year without reinves-
tigation and action as when lirst granted."

This requires the court to make a new investigation each year
before continuing aid theretofore granted. This investigation
is not for the purpose of instituting aid, but for continuing or
interrupting it. This second inquiry need not be made on the
anniversaiy of the hi'st. It should be made, however, within the
year, and it is for the purpose of determining whether or not
the conditions essential to such aid are still i)reseitt. If they are,
I am of the opinion that the aid may continue notwithstanding
it might ]iot continue for an entire year. The one year limita
tion applies only to tlie initial inquiry and to the grant of aid,
and has no reference to the continuance thereof. That limita
tion is found in the subsec. 5, wliich proscribes the conditions
upon which a mother's pension may be originally granted. The
second investigation is in a subsequent subsection.
You speak of the renewal of a pension, but the statute speaks

of its continuance. It says: "No aid shall continue longer than
one year" unless certain things arc done. As an original prop
osition aid will not be granted unless it is likely that it will be
needed for more than a year, but once granted it may be con
tinued for a fi-action of a second or any subsequent year. This
limit applies to the inception of the aid and not to its contin
uance.

You arc therefore advised that this woman is entitled to have
her mother's pension renewed on the first of March, 1917, and
that it may continue until October following.
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Indigent, Insane, etc.—CJiaritahle and Penal Institutions—
The estates of both husband and wife are absolutely liable for her
support, ill an asylum, irrespective of any order of the county
ctiui't under sees. 1500 to 1505.

March G, 1917.

Clauon a. Markham,

District Attorney,

Beaver Dam, "Wisconsm.

I quote from your letter of March 4, 1917:

"Please advise me as to whether or not in your opinion the
estate of an insane woman can be held liable for her past sup
port, she being; a married woman and her husband being of suffi
cient financial abilit.y, and no previous order having been entered
by the county court.
"In explanation will state that I have a case in which an in

sane wife has moneys of her own in the hands of a guardian but
the guardian contends that this estate is not liable for the ]>ast
or future support for the reason that the husband of the wife
has sufficient financial ability and is liable under par. 6, sec.
604q, claiming that par. G relates back to par. 1. I wish you
would kindly let me have your opinion at the earliest possible
date."

It is my opinion that the estate of the wife is liable for present,
past and future support under the conditions mentioned, and
that the county court may order her guardian to pay such cost.
That is the plain and unmistakable meaning of the language of
the statute, sec. 604q.

Subsec. 1 of that section says;

"The property and estate of any insane person kept in any
state or county liospital or county a.sylum * • * and estate
of any deceased person who shall have been a patient of such
hospital or asylum shall be liable for the continuing and past
support, maintenance of such person oj- patient and chargeable
for the payment thereof."

Subsec. 2 provides that in case of failure of the guardian of
the estate of such patient to pay for such support the county
court may compel payment and may exercise its jurisdiction and
enforce its orders by proceedings as for contempt, and may issue
execution therefor.

Subsec. 3 provides for the payment of such support out of th^
estate of a deceased insane patient.



150 Opinions or the Attorney-General

Subsec. 4 vests a discretion in the county judge or court where
others are dependent for support upon the estate of the patient,
and subsec. 5 provides for an appeal to the circuit court.

The sixth and last subsection reads as follows:

"The husband, when of sufficient ability, shall be liable for
the support of an insane wife when committed to a state or
county hospital or asylum for the insane, and the provisions' of
this section and chapter shall be applicable for the collection of
the costs of such support."

The chapter referred to is 32 and is entitled "The state hos

pitals and county asylums for the insane."
It must be conceded, even by the guardian, that the literal

meaning of subsec. 1, above quoted, requires him to pay the cost
of caring for his ward at the county hospital, but he seeks to

avoid the effect of that language by pointing to the fact that
subsec. 6 makes her husband also liable for that support. The
guardian's position is untenable. That some other e.state may
also be liable for this support does not exempt her property
therefrom. It is not for the guardian to determine upon which
estate or person demand for this support shall be made.
Under a much less specific provision of statute our supreme

court has held the estate of a wife liable for her funeral expenses
and the expenses of her last sickness. Sec. 3852, Stats., directs
that every executor or administrator, in case the assets received
by him, and which can be appropriated to the payment of debts,
shall be insufficient, shall, after paying the necessary expenses of

administration,

"pay the debts against the estate in the following order: (1)
the neces.sary funeral expenses; (2) the expenses of the last
sicloiess."

This section makes no mention of married women, or their estates
in particular. It is simply a general provision for the payment
of debts due from estates.

In the case of Schneider v. The Estate of Breier, 29 Wis. 446,
the administrator of the estate of a deceased wife, who was sur
vived by a husband of means, objected to the allowance of a
claim against her estate presented by an undertaker for her
burial. The court said, p. 448:

"It will be observed that the statutes (see. 3852) respecting
the payment of funeral expense apply to all estates without ex-:
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eeption. There can be no donbt, therefore, that the intention oi
the legislature was to include estates of married women leaving
separate property which passed into the hands of their personal
representatives for administration and distribution. It is also
very clear from these statutes that funeral expenses are treated
as a debt of the estate, and apply alike to all estates being ad
ministered."

The statute which makes the estate of an insane wife liable for
her support contains no exceptions, and I am confident the court
would not interpolate one.

Upon further consideration of the matter I am now of the
opinion that there was error in the opinion rendered you under
date of January 11* in so far as it was then held that the hus
band of an insane wife was not liable for her support at an in
sane hospital or asylum prior to the making of an order of the
county court requiring the husband to pay therefor. That opin
ion gives undue weight to sees. 1500 to 1505, Stats. Those sec
tions relate to indigent persons and provide that the county
court may determine when and to what extent specified relatives
shall support or contribute to the support of indigent persons.
An insane wife who has an estate of her own is not such a person.
By see. 604q the husband is expressly declared liable for her
maintenance, past and continuing, at the asylum. It now seems
to me that the language admits of but one construction and that
it should be enforced according to its plain and evident mean
ing. So looked upon, it makes the husband liable as Avell for the
cost of support which was furnished prior to any order of the
county requiring him to pay therefor as to future support.

-  I am now of the opinion that in the case you instance the hus
band and his estate, and also the estate of the insane wife, are
liable for her support at the asylum, and that the cost thereof
can be collected by the county and state from either of them.

*P. 37 of this volume.
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Consiitiitional Law—Licenses—The legislature may require
real estate agents to be licensed.

March 7, 1917.
Honorable Edward A. Everett,

Chairman, Finance Committee,
Assembly Chamber.

By letter of March 5, you ask to be advised as to the following:

"^Vhether it is legal and constitutional to require all persons,
firms or eorjmrations who act as real estate brokers in this state,
(except receivers, trustees, personal representatives and other
persons appointed by courts, anil public officers) to procure a
license therefor.
"Also whether it would be lawful to limit such license to per

sons 'who pj'oscnt satisfactory proof of trustworthiness and of
competency to ti-ansact the business of a real estate broker in
such jnanner asdo safeguard the interests of the public.

In my opinion, the legislature has the constitutional authority
to reiiuire such license. Its police power extends as far as the
protection of the public welfare, interest and health i-equire it
to go. The many statutes regulating various professions and
businesses whieli have long existed in Wisconsin and which have
stood the constitutional test no longer leave the question open in
Wisconsin. The legislature can regulate the matter of real es
tate brokerage and rcquii'e a license for those engaged in that
business. Obviou.sly, the public is interested in preventing fraud
and deception in thiit business and may make I'casonable rules
for preventing the .same. Between a statute which is unques
tionably reasonable, and one which is plainly unreasonable lies
a broad field for the exercise of legislative discretion. I am not
aware of any iiisiancc whci-e the court has held that the legisla-
turc inigh' not require the taking out of a license as a condition
to carrying on any trade or occujiation, and many such statutes
have been sustained. Dewitt r. Stale, 155 Wis; 249; Cream City
li. P. Co. V. Milwaukee, 158 Wis. 86; Mehlos v. Milwaukee, 156
Wis. 591; Slalc ex rel. WiiiJder v. Benzenberg, 101 Wis. 172.
Since the amendment to ,see. 1, art. VIII, Const., which au-

thoi'izes the imposition of taxes upon "incomes, privileges and
occupations," there can be no question of the power of the leg
islature to impose a license tax upon the occupation of real es
tate brokers. The constitution expressly authorizes a tax upon
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Occupations, and surely the business or pui-suit of a real estate
broker is an occupation, both within the popular and the tech
nical meaning of the word. Therefore, the legislature may sim
ply impose a license fee sufficient to defray the expense of ad
ministering a law regulating such occupation, or it may impose
a tax thereon for purposes of revenue.
In the Deirili case, supra, it was contended that the license fee

required of peddlers was a tax, and, therefore, in excess of the
police power. The court said:

"It is next suggested that the statute is a taxing law instead
of an cxei-cisc of the police power. That it is within the latter
field is ruled by Morrill v. State, 38 Wis. 428, and other cases.
That since tlie state may tax occupations—impose excise taxes—
it is immaterial whether the exaction be referable to the police
power or to the taxing power." Pp. 251, 252.

With reference to a qualification test to be applied to those

W'ho seek to be licensed, you are advised that it is necessary that
the statute prescribe reasonable conditions and vest some officer
or body with quasi judicial power to pass upon the applicant's
fitness. That matter must be taken care of by statute; it can

not be left to prejudice or capi'iec. Such law may require those
who engage in this business to possess the qualities of trust
worthiness and competency, and some reasonable test to deter

mine the same maj' be provided.

Insurance—The promotion ex])ensca of an insurancve company
do not include expcn.ses of preparing tables, policies and other
material required in the writing of the business.

March 8, 1917.

Honorable M. J. Clk.vry,

Commissioner of Insurance.

In your letter of February 26, you direct my attention to sec.
1807/, Wis. Stats., which regulates the amount that may be ex
pended by an insurance corporation, for the purpose of promo
tion and organization expenses.
You inquire whether this section covers tlie expenses of pre

paring tables, policies and other material required in the writ
ing of business.
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In the case of Roosevelt v. Hamhlin, 199 Mass. 127, it is held
that a corporatioii created by special charter is fully organized
within contemplation of the Massachusetts law so as to transfer
the franchise fi'om the incorporators to the incorporation, when
the first meeting has been called, the act of incorporation ac
cepted, officers elected, by-laws for future meetings adopted, and
stock subscriptions accepted; and that thereafter the affairs of

the corporation are subject to the contj-ol of the stockholders,
even if only a small part of the stock has been subscribed for

and accepted, and although no payments have been made thereon,
In 6 Words & Phrases, 5053, we find the following:

" 'Organize' or 'organization,' as used in reference to corpo
rations, has a well-understood meaning, which is the election of
officers, providing for the subscription and payment of the cap
ital stock, the adoption of by-laws, and such other steps as are
necessary to endow the legal entity with the capacity to ti'ansact
the legitimate business for which it was created."

I think it is very clear that the expenses in question are not a

part of the organzation's expenses. A "promoter" has been de
fined as a person who brings about the organization of a corpora
tion by bringing together the persons who become interested in

the enterprise, aids in procuring subscriptions and setting in mo
tion the machinery which leads to the formation itself. 6 Words
& Phrases, 5682.

The preparation of policy forms, of tables, and material re
quired in writing the business are all matters that must be done

by the oi-gauization after the work of the promoter is finished
and the corporation fully organized. I am, therefore, of the
opinion that snch expenses arc not included in the terms "pro
motion or organization expenses," as used in sec. 1897/.
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Elections—Nomination papers filed three days too late are an
absolute nullity.

Although " stickers " are not permitted by law, yet if they are
used and there is a free and fair expression of the voters, the

result of the election will not be set aside.

March 9, 1917.

L. H. Mead,

District Attorney,

Shell Lake, "Wisconsin.

Under date of March 7, 1917, you ask:

"If a candidate to be voted for wholly within one county, at
the coming spring election, either for county superintendent of
schools or county judge, files his or her nomination papers three
days too late under ch. 1, Laws of 1916—5.26, subd. (6), can his
or her name be placed upon the ballot, when no other candidate
has filed for the office?
"Can 'stickers' be used at the polls?
"Must the name of the candidate be written in to secure an

election?"

And you add, further, that the county clerk wishes to know
whether or not to place the candidate's name on the ballot, where
he has filed too late but is the only candidate that has attempted
to file.

I cannot advise the county clerk as to what he should do in the
matter further than to state what my opinion of the law is, there

fore I confine myself to an answer to your questions. It ap
pears very plainly from the statute cited by you, and from the
election laws generally, that the nomination paper filed after the
expiration of the statutory time is a legal nullity and that only
the names of candidates who were nominated according to the
statute are to be placed on the official ballot.

Stickers are provided for by sec. 5.28. It is there provided
that in case of a declination, death or removal of a nominee,

"after the ballots are printed and before election, the proper
chairman of the committee above authorized to fill vacancie-s may
make a nomination to fill the vacancy and provide the election
boards with pasters containing the name of such nominee only,
which shall be pasted upon each of the official ballots by the
ballot clerks, before signing their initials thereon and delivering
them to the voters.''
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The situation presented does not fall within the meaning or
intent of this statutory provision. In all cases not here provided
for, I take it, stickers are forbidden. State ex rcl. Kleist v. Don
ald, decided Jan. IG, 1917.

Ill my opinion, the law intends that whei'e no nominations
have been made, the electors must write the names of their candi
dates upon the ballot; but should the voters i-esort to the use of
stickers and the result of the election indicate that it was a fair

expres.sion of the will of the voters and that no fraud or injus
tice had resulted from such use, the courts would declare the
election valid. In other words, any fair expression of the will
of the voters at the election would be upheld by the courts.

Elections—Affidavits—"Where a county clerk ha.s received and
filed nomination papers, even though tlie aflfidavit appended
thereto is of questionable validity, he should not leave the name
of the person so nominated off the ballot.

March 9, 1917.
Frank C. Meyer,

District Attorney,
Lancaster, Wisconsin.

I quote from your letter of March 5, 1917 .-

"On Saturday March 3d two candidates for the office of
county superintendent of Grant county tiled nomination pajjers
with the county clerk of said county. These papers have been
submitted to me by the county clerk for examination before bal
lots are prepared. One set 1 have approved. The other papers
disclose the following situation:
"Three per cent of the total vote cast for governor at the last

election * * * is 210.9G votes. One candidate files papers,
proper in form and execution, containing GG names of electors.
He also files papers, containing 143 names of electors, on which
the affidavit required by sec. 5.2G, suhd. (3), is not signed bv an
elector. The affidavits arc proper in form and the name of an
elector in each case is written into the body of the affidavit
*  * * In all eases a notary or justice of the peace signs a
jurat and affixes his seal but the elector docs not sign the affi
davit. In most eases the elector named in the affidavit also signs
the nomination paper and apparently from a comparison of
writings the elector himself wrote his name into the body of the
affidavit although he did not sign it. This candidate also filed
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two papers, containing in all 34 names of electors, in which no
elector signs the affidavit and on which it is certain, from an ex
amination and comparison of writing, that the notary or justice
of the peace who signed the jurat wrote in the name of an elec
tor. In both of these cases the elector named in tlie affidavit

also signed the papers and his signature is beyond question not
the same as that written into the body of the affidavit.
"Relying upon see. 5.26, subd. (3), and the report of Schmter

et al. V. Ilaight, 53 Wis. 290, and cases therein cited, I have
stated to the county clerk that I do not consider the nomination
papers referred to above as containing 143 and 34 names of elec
tors respectively to be entitled to filing, for the reason that the
affidavit requii-ed by sec. 5.26, subd. (3), is not appended there
to. The count}^ clerk has i-cquested me to submit the question
to you and obtain from you an opinion in the matter before he
determines what candidates are entitled to places on the ballot.
I have also told him that these papers cannot be taken out after
filing with him and amended or corrected."

The case of Schuslcr v. Haight, cited by you, supports your
conclusion as to the insufficiency of the affidavit and I think that
said decision must be taken as the present law upon the subject,
though there may be some doubt on that point, and still greater
doubt that it would be followed if the question were now pre
sented to the supreme court. The decision in that case bears in
ternal evidence of unsoundness, and it has been considerably
shaken by external forces. The affidavit there in question was
like the one you mention. The court held that the affidavit was
not sufficient and that the affidavit must be subscribed by the
affiant. It said:

"Did the fact that 'A. Haight' so wrote his name in the liody
of the affidavit obviate the necessity of his signing the same at
the foot? As an original question the writer of this would be
inclined to hold that it did." P. 291.

This holding was based on the assumption that the question
had been settled in Wrighi v. Fallon, 47 Wis., 488, whereas, it
was veiy expressly stated that no such question was presented.

"The question does not arise here, whether the deponent's
name, written by himself in the body of an affidavit, is a suffi
cient signature." P. 490.

Nearly, if not quite the same question was raised in State ex
rel. Hoffmann v. Day, 57 Wis. 655. The point arose there upon
the sufficiency of the veidficatioii of a petition to the county
court. The verification was in the form of an affidavit, and that

affidavit did not have the signature of the affiant either—in the
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body or at the foot. It was sought to distinguish the case from
Schuster v. ffaight, upon the ground that the statute under
which the petitioner proceeded did not specify the mode or form
of verification, and held that the verification was good. This
distinction seems too technical. It looks like a quibble to avoid
overruling Schuster v. Haight. Since the last mentioned deci
sion was made, the question has not been before our supreme
court. The great weight of authority holds that such an affi
davit is sufficient. 2 C. J. 357, sec. 90, and notes.
Had the county clerk rejected the nomination papers now

called in question, in place of filing them, a different question
would be presented. Had he refused to receive tliem, it is quite
probable that the claimed defects would have been remedied, and
the papers filed within the time allowed by statute. By filing
them, he may be said to have passed favorably upon the suffi-,
ciency of the foim of those papers, and I am of the opinion that
he should not now revise the ruling then made, either tacitly or
expressly.

It is plain from your letter that the nomination papers were
filed by him within the time and it seems to me he should treat

them as valid. If any other interested party feels that he is
aggrieved by such action of the clerk, it should be left to such
party to raise the question and to demonstrate the illegality of
the nomination.

I am further of the opinion that the county clerk should per
mit the omissions mentioned to be supplied, and such an amend
ment ought in justice to be permitted. A contrary holding, it
seems to me, would be exceedingly technical and unfair, and.
therefore, ought not to prevail. The purpose of the law is to
obtain a full and fair expression of the will of the electors, and
this opinion, I believe, is in harmony with that purpose.

Taxation—Collection of Income Taxes—Income taxes are to

be collected in the same manner that personal property taxes are
collected.

March 10, 1917.
Clarence J. Te Selle,

District Attorney,
Antigo, Wisconsin.

Under date of March 7 you say that there is a Wisconsin cor
poration engaged in logging and lumbering in your county, and
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that an income tax has been assessed against it and entered in
the tax roll now in the hands of a town treasurer of your county;
that the corporation refuses to pay the tax and has advised the
town to commence action against it in the circuit court for the
collection of the tax; and you ask to be advised if it is proper, in
the collection of this income tax, to have the town commence an

action as stated, and what would be the proper procedure for the
collection of this tax.

It is a little strange to me that a corporation should ask to
have a suit commenced for the collection of a tax. If it wishes

to litigate the justice of the tax it can proceed under sec. 1164.
However, that is not an answer to your question.

This income tax is to be collected in the same manner as per
sonal property taxes are collected. The income tax shall be en

tered in the tax roll and

"shall be collected and paid as personal property taxes are now
collected and paid." Sec. 1087m—21, subsee. 1.

" (4) All laws not in conflict with the provisions of this act,
relating to the assessment, collection and payment of taxes on
personal property, ® * shall be applicable to the income tax
herein pj-ovided for • * Sec. lOSTwi—22.

Turning to the provisions of statute for the collection of per
sonal property taxes, we find that the warrant in the hands of
the town treasure)' commands him

"to levy and collect the same by disti'ess and sale of the goods
and chattels of the person oi- corporation so taxed." Sec. 1081.

The statute further pi-ovides:

"In case any person shall refuse oi- neglect to pay the tax im
posed upon him the treasurer shall levy the same by distress and
sale of any goods and chattels belonging to such person, • • •
whei'cver the same may be found in the county or in any ad
joining counties." Sec. 1097.

Furthermore, the affidavit which the town treasurer is required
to make in connection with his delinquent return of taxes must

contain a statement

"that the sums thei'ein returned as unpaid taxes have not been
paid, and that he has not, upon diligent inquiry, been able to dis-
(^over any goods or chattels belonging to the person charged with
such unpaid taxes whereon he could levy the same, • • •
And any town • • • treasurer who shall render his return
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witliout duly making * • • affidavit as above required
shall forfeit one liundrcd dollars." Sec. 1114.

While you do not, in so mapy words, state that there is any
personal property subject to distress and levy within your
county, I infer, from the fact that the delinquent taxpayer is
engaged in logging and lumbering operations, that there is such
property which could be seized. The statute, as you will note,
makes the treasure)-'s duty very plain, and the direction of the

statute to him is, in i-eality, the simplest way of collecting this
tax. Should he levy, the taxpayer can recover possession of the
property by paying the tax and obtain any relief it is entitled to
by proceeding under .said sec. 1164.

In case there is no property subject to levy and the town,

treasure)- sees fit to conunence an action, I am of the opinion that
the better plan would be to proceed under sees. 1107a and 1107c,
Stats. IJndei- that pi-oeedure the taxpayer must, as a condition,
of defending, at once pay the tax.

Mothers' Pensions—A widow who receives a pension from

the government is eligible to aid under sec. 573/.

March 13, 1917.
James H. Hill,

District Attorney,

Baraboo, Wi.sconsin.

In your letter of March 9 you state:

"A widow is the mother of children under 14 years of age
and dependent. She i-eeeives a pension from the United States
govei-nment by virtue of the fact that her husband was a soldier
of the Civil Wai-. Is that such 'public assistance' as would bar
the widow fi-om receiving aid under sec. 573/, Wis. Stats., as
modified by subscc. 6 thereof?"

The question for determination here is whether a widow, in
all other respects qualified to receive aid under sec. 573/, is pro
hibited from receiving such aid by the provision of subsec. 6, sec.
573/., which reads in l)art as follows:

"Such aid shall be the only form of public assistance granted
to the family,"
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simply because of the fact that her husband was a soldier of the
Civil War and she is receiving a pension by virtue of that fact.

In an opinion to Fred D. Merrill, assistant district attorney,
Green Bay, dated November 30, 1915, reported in Vol. IV, Op.
Atty. Gen., p. 1039, I stated, speaking of the purpose of the
Mothers' Pension Law, as follows;

•  • Its purpose rather is to provide for the support,
care and maintenance of a certain class of children with refer
ence to whom the public owes either a positive duty of support
or with whose condition it is concerned as a pure matter of
public policy and welfare. It is. in a sense, supplementary of
other statutory provisions providing for the care, protection and
maintenance of dependent and abandoned children, and its
main purpose seems to be to provide for the maintenance of cer
tain children in their own homes where they may be subject to
the beneficent influence of a mother's care and training."

In the same opinion, p. 1044,1 stated:

"I note your reference to the fact that this widow owns a
homestead valued at about $1800, on which there is a $500 mort
gage, there being a small house in the rear which she rents for
$6.00 per month. This is a condition which may properly be
taken into consideration, no doubt, in fixing the amount of aid
which should be accorded, but, in my opinion, it does not in the
least affect her right to aid in some amount."

The granting of aid under the Mothers' Pension Act is, in its
nature, a charitable act. As stated before, this law is supple
mentary to other statutory provisions providing for aid to de
pendents.

The words, "Such aid shall be the only fonn of public as
sistance" were intended to exclude other forms of aid given

under other statutory provisions for aid to dependents which
supplement the Mothers' Pension Act.
The words "public assistance" do not apply and were not ap

parently intended to include a pension from the federal gov
ernment or any other income that a person seeking relief under
the Mothers' Pension Act might have, except aid coming from

such other statutoiy provisions as are supplementary to this
act.

A pension from the federal government may be taken into
consideration by the judge administering the state aid under

11—A. G.
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see. 573/, just as in a ease where a widow has a homestead or is
earning a small wage, and he ean fix the amount of aid granted
under the act, taking into account her earnings in the form of
wages, rent from real estate or a pension from the federal gov
ernment.

"A pension is a bounty for past services rendered to the
public." Price v. Society for Savings, 64 Conn. 362.

"A pension is a periodical allowance of money granted by a
government for service rendered, in particular to a soldier or
sailor in connection with a war or military operation. Morse v.
Robinson, 9 Hawaii 195.

"A pen.sion is a stated and certain allowance made and granted
by the government for valuable .services performed in its be
half. Tt is a reward for continuous faithfulness in the discharge
of public duty and is a compensation for the hazard of the em
ployment." Tn re Roche, 126 N. Y. S. 766.

"Pension has been defined to be an annuity from the govern
ment for services rendered in the past." Aetna Fire Ins. Co. v.
Jones, 59 S. R. 148 {S. C.).

T am therefore of the opinion that a pension from the federal
government is not such public assistance as was contemplated
in sec. 573/, Stats., and that the federal pension received by the
widow can be taken into account in fixing the amount of aid to

be accorded, but that it does not act as a bar to the widow *s re
ceiving aid under the law.

Bridges and Mighwa/t/s—Public Officers—Town Treasurer—A
to^vn treasurer who refuses to pay the town's share of a high
way improvement to the county treasurer should be proceeded
against by mandamus.

March 13, 1917.

E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.

Under date of March 9, 1917, you ask to be advised as to the

proper procedure under the following state of facts:

Pursuant to a vote of the town electors, a tax of $650 was
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spread upon the 1911 tax roll and was collected for the purpose
of improving a certain poi'tion of the county's system of pro
spective state highways. A like amount of money was raised
by the county, to meet the town appropriation, the proportion
ate part of the state aid was received on account of the sam 3,
the improvement contemplated was made, and the $1600 thus
appropriated was expended in the improvement. The town

treasurer failed to pay to the county treasurer said $650 so
collected by him, which had been voted as a town tax.

It was the plain duty of the town treasurer to pay said town
tax, when collected, to the county treasurer. Referring to the
taxes voted by a town for the purpose of improving such high
ways, the statute provides, as follows:

•  • Sm'd special tax or taxes shall be concctcd in

monev and paid into the countv trcasnrv at the same time the
to-wn's share of the countv taxes are paid, in case the petition
of the to'wn for the improvement of the road or hridsre specified
has been granted by the countv board in accordance with sub
section 2 or 3 of section 1317m—5." Par. (b). subsec. 1. see.
1317,,,^. Stats.

All of the conditions of the statutes obtain in this case, and

the duty of the treasurer to pay over this special tax is a con-
tinning duty that is not discharged until the payment is made.

Being a plain ministerial duty, the appropriate remedy is
mandamus. An action in behalf of the state upon the relation

of the county treasurer, T have no doubt, is the appropriate

remedy. FItate ex rel,. jyoufflaa v. Hn.ttinfj.f, 11 "Wis. 448: fHaie.

ex ret. F^aar v. JTundh/ivsen. 26 "Wis. 432; State ex reX. YoiqJit v.

JToeUmqer, 33 Wis. 594.

The amount which will be recovered, that is, the amount which

the town treasurer ivill be commanded to pay, is the amount
collected upon this tax.

Corpqraiione—AqricuZtural Associations—Agricultural asso
ciations have no power to issue nonassessable shares of stock.

March 14, 1917.

John A. Conant,

District Attorney.
Westfield, Wisconsin.

In your letter of March 8 you direct my attention to sec. 1461,
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"Wis. Stats., and you ask to be advised if it is la^vful for an {Agri

cultural association to issue nonasses-sable shares of stock.

Said .see. 1461 provides as follows:

"Every such society shall have power to fix a valuation to the
aggregate of its property and divide such valuation into equal
shares, and is.suo to its incnil)crs certificates of stock signed by
the president and secretary, specifying the number of share.s of
its ])ropcrty owned by the respective members to whom issued.
Such shares shall bo deemed imrsonal property and may be tran.s-
ferred according to .such regulations as shall be prescribed by
such society; and any per.son becoming a shareholder shall be a
member and have all the rights and be subject to all the liabili
ties appertaining to his membership; and eveiw person ceasing to
be a shareholder of any society which shall have issued certifi
cates of stock in, accordance with this section-shall cease to be
a member thereof."

Under sec. 1461 g, it is provided:

"Every county agricultural society which shall have fixed a
valuation to the aggregate of its property, divided such valuation
into .shares and issued certificates to its members under the provi
sions of the preceding .section may, whenever its cash funds are
insufficient to pay its debts and obligations, make an assessment
upon all its members sufficient to pay such debts and obligations
in the manner herein provided."

Provision is then made for making an assessment on each mem

ber of the society. You will note that under sec. 1461, all mem
bers must be stockholders and all stockholders must be members

of the society. There being no provision in the law authorizing

the issuing of nonassessable shares, T am constrained to hold that

an agricultural association has not the right to issue such shares,
as it is clearly intended under the wording of onr statute that
all shares shall be assessable.

Banks and Banking—Profit sharing scheme held to be a bank
ing business.

March 15, 1917.
Honorable A. E. Kuolt,

Commissioner of Banking.

Under date of March 5, you have submitted a pamphlet ds-
seribing the Kimberly-Clark Company savings and profit sharing
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plan, and you inquire whether or not this savings and profit shar
ing plan is in violation of our banking law.

This pamphlet shows that the Kimbcrly-Clark Company prom
ises to contribute into a fund, on March 1, 1917, the sum of
$25,000, and in addition, begiiming with the six months' period
ending with September 1, 1917, and for each succeeding six
months' pci-iod, will contribute an amownt equal to fifty per
cent of the combined deposits of all participating employes for
such six mouths' period. The company further agrees that its
semiannual contribution shall not be less than $10,000 regardless
of whether the combined deposits of employes shall call for that
amount of money. Every employe of the Kimberly-Clark Com-
I)any, on March 1, 1917, regardless of position, is declared eligi
ble to participate in this fund and an employe must be in con
tinuous service with the company, from March 1 to September 1,
1917, in order to participate in the company's initial contribu
tion of $25,000.

Under the caption "Deposits of Employes," we find the fol
lowing :

"Emi)loyes who elect to enter this fund may at their option
agree to deposit 3%, 4% or 5.% of their monthly wages, same to
be taken out on the pay roU 'ajid credited to their aecount on the
books of the fund. No enqfiO^s shall be permitted in any one •
year to deposit more than $150.00 in this fund. This limit is
placed in order that the higher salaried employes may not share
too largely in the profits.
"The percentage of monthly deposits may be altered by any

Iiarticipant at tlie end of any six-month period."

Under the caption of "Participation in the Profits," it is pro
vided:

"The coiitrilmtions of the company which are made semian-
nually shortly after March 1st and September 1st of each year,
will be crediied pro ruta to participating employes in the pro
portion which the amount deposited by each employe during the
preceding six months (for which the company has contributed)
bears to the total amount deposited by all employes for that six-
month period."

There are, also, rules and regulations as to withdrawal and
leave of absence and return to the depositors of money with in
terest, if they leave the company before the end of ten years.
At the end of ten years all participating employes who are still
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in the employ of the company may witlidiw their shares of the
fund ill cash.

As 1 understand it, this company is not a banking institution
and is not subject to the banking laws of this state. The ques
tion is, tlierefore, wlicther or not this plan of the company, if
carried out, is a banking business. Banking, as defined in sec.
202-t—7S; Stats., is as follows:

''Tlic soliciting, receiving, or accepting of money or its equiva
lent on deposit as a regular business by any person, copartner
ship, association, or corporation, shall be deemed to be doing a
banking business, whether such deposit is made subject to check
or is evidenced by a certificate of deposit, a pass book, a note, a
receipt, or other writing, provided that nothing herein shall
apply to or include nionej' left with an agent, pending invest
ment in real estate or securities for or on account of his prin
cipal."

See. 2024—78m provides:

"It .shall be unlawful for any person, copartnersliip, associa
tion, or corporation to do a banking business without having
been i-cgularly organized and chartered as a national bank, a
state bank, a mutual savings bank, or a trust company bank
#  ■# # W

In an opinion by tliis department, under date of March 27,
1008, In M. C. Bcrgh, commissioner of banking at that time
(Opinions of Attorney General for 1908, p. 118), it was held
that tlie receiving of money on deposit by trust companies not
subject to check or draft wlicn payable on demand, and the is
suing of notes, certificates of deposit or pass books therefor,
drawing interest, is not the exercise of a banking power or priv
ilege of the doing of banking business.

The statute which Avas subsequently passed in ch. 285, Laws
of 1909, efCccts a change in the law on this point. In the ease of
MacLaren v. Siatc, 141 Wis. 577, our supreme court had under
consideration this latter statute. In that case it appeared that
Gimbil Brothers of Milwaukee were running a ddpartment store
and maintained a deposit purchase department and permitted
parties to deposit money and receive certain rates of interest,
that the depositor could purcliase goods at the store against the
amount of his deposit, or he could withdraw the same at any time
ill cash, without interest. It was hold that Gimbel Brothers were
conducting a banking business, although the deposit was not an
open account.
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Under the plan as outlined by the Kimberly-Clark Company,
all employes may, at their option, agree to deposit a certain per
cent of thcii' monthly wages. The word "deposit" is repeatedly
used in the pamphlet, and there can be no question but that it,
in fact, is a deposit, as that word is used in sec. 2024—78Z. Our
supreme court said, in the MocLarcii v. Slate, case, supia-

"The main purpose of regulating the banking business as the
business is now carried on is to insure the safety of deposits.

If a company could carry out a plan of this kind and accept
the deposits of its laborers without complying with the banking
law, it. might leave the door open for an insolvent company to
secure a great deal of money on deposit and endangei- the funds
of the depositors and successfully circumvent the banking laws.
I believe that this savings and profit sharing plan, as set forth

in this pamphlet, is in violation of our banking laws.

Constiiutional Law—PuUication of Amendment—A resolu
tion to amend the constitution must be referred to the succeed-
ing legislature and published as directed by the legislature.
"Where the legislature directs that it shall be published in a
newspaper, no other or ditfercnt publication will suffice.

March 16, 1917.

Honorable Roy P. Wilcox,

Senate Chamber.

In response to your request for an opinion as to the sufficiency
of the publication of Jt. Res. No. 18, of the legislature, 1915 ses
sion, you are advised as follows:

Said resolution is to amend art. VI, sec. 4, Const., relating to
county officers. It was published with Laws of Wisconsin 1915,
p. 993, and, presumably, in the printed journals of the two
houses. It was published also in the Wisconsin State Journal,
the newspaper designated therefor by the .secretary of state,
once each week, from August 24 to November 1, 1916. The
legislative direction for publication is in Jt. Res. No. 34, session
of 1915; and it is therein provided that Jt. Res. No. 18

"shall be published under the direction of the secretary of state,
in s\ich newspaper or newspapers as he may select for the three
months previous to the time of holding such election."
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The constitutional provision for the publication of amend
ments is found in art. XII, sec. 1. That requirement is that
proposed amendments to the constitution, after being agreed to
by a majority of the members elected to each house, shall be

"referred to the legislature to be chosen at the next, general
election; and shall be published for three months previous to
that time of holding such election."

It is important to notice that the manner of publication is not
prescribed but that the time of publication is. Absence of di
rections as to the manner of publication leaves that matter with
in the discretion of the legislature. On the other hand, the fix
ing of the time of publication by the constitution leaves nothing
in that regard to legislative discretion. Had the legislature
made no direction as to publication beyond directing the secre
tary of state to attend thereto, I am of the opinion that the pub

lication with the session laws would have been a full compliance
with the constitutional requirement. This conclusion is sup
ported by reason and by numerous decisions, among them, State
ex rel. Attorney General v. Grey, 32 Pac. 190. The Nevada con
stitutional provision on this point is substantially ours.
But the legislature has exercised its discretion and has speci

fied how the publication shall be made. That direction must be
followed. Nearly all of the decisions hold that such a direction
is mandatory and compliance with it is essential to a valid

amendment to the constitution.

The general election occurred Novcm])cr 6, 1916, and to com
ply with the constitutional requifemcnt the first newspaper pub
lication of said general resolution must have been as early as
August 5. That was not. done.

In McCreary v. Speer, 162 S. W. 99 (Ky. Jan. 14, 1914), it
was held, under a constitutional provision which required that
proposed amendments be published at least ninety days before
the election at which a succeeding legislature was chosen, that
this requirement was not complied with where the amendment
was published only sixty days before the election, although the
proposed amendment was, in fact, extensively advertised and
published othei*wise. It was held further that, notwithstanding
those facts, the provision for publication was mandatory and the
amendment had not been propci-ly adopted on account of failure
of publication, and it formed no part of the constitution.
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Hunt V. State, 3 S. W. 233, holds that such constitutional pro
vision is mandatory and must be obeyed. The authorities upon

the question are reviewed in the opinion.
State ex rel. Woods v. Tooker, 37 Pac. 840, involved the pre

cise question we are considering. The Montana constitution has
the same provision as ours. The publication was for two weeks
before the election only. It was held a proposed amendment of
the constitution failed for want of proper publication. See also,
Gottstein v. Lister, 153 Pac. 595.
I am, therefore, of the opinion that the publication of said

Jt. Res. No. 18 was not in compliance with the constitution and
the legislative requirement, and is insufficient. Should the re
maining steps necessary to the adoption of the proposed amend
ment be taken, there would certainly be serious question as to
the adoption of the amendment.

Intoxicating Liquors—Loss of License—Removal of liquor li-'
censee from municipality forfeits license and works an abandon
ment of location under Baker Law.

March 19, 1917.

E. E. Johnson,

District Attorney,
Wausau, Wisconsin.

In your letter of March 16 you submit the following:

"Where the keeper of a saloon is licensed to sell liquor up to
and including the first day of July, 1917, is his license revoked
as a matter of law as soon as it is shown that he intended to
abandon such saloon by renting the saloon building for the pur
pose of conducting a grocery whei-c the number of saloons in the
town was more than the ratio of one to five hundred of popula
tion?"

You also state that in the case that is before you,' the saloon
keeper moved out of the town where he was conducting business
and leased his building for a grocery store for a numbei' of
weeks, and then decided to return to this original location and
again open his saloon.
The party in question, as I understand it, was granted a li

cense for the license year beginning July 1, 1916, to July 1,
1917. During this year, he moved out of the town and leased his
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place of business for which the license had been granted, for
grocery purposes, but after a few weeks decided to return and
again opened his saloon. You do not state that the man in any
way surrendered his license to the officers of the city or indi
cated that he had abandoned the same, except as is shown by his
action as above stated. The case turns upon the proposition
whether or not the party in question lost his residence in the

municipality where the saloon was located.
Under see. 1565^, the party to whom a license is granted must

be a resident of the town, village or city in which such license is

applied for.

If a liquor dealer changes his rc.sidence to another town, vil

lage or city, then he forfeits his license. See opinion of this de
partment in Vol. II, Op. Atty. Gen., p. 507.

You do not state sufficient facts In yoiir letter for me to pass
definitely upon this question. If the party in question changed
his residence when he moved out of the town, to another towi,
his license was forfeited, but if he simply left it for a temporary
purpose and, in fact, was still a resident of the town, then his
license will have I'cmaincd in force; and under those circum
stances, he had the right to again continue business under the
same. If, from what I liave said, you arc unable to detei-mine

the correct answer to your question, then I would suggest that
you furni.sh me with the facts surrounding the removal of this
man from his old location into the new town, and what induced
him to return, whether or not he removed his family and started
a business in the other town. It will also be ncce.ssary to loiow
whether or not he was a tenant and any other facts that may

have a bearing upon the establishment of a residence in the
other town.

Consfiiiiiional Law—Public Ofjlcets—The legislature may re
quire an interchange of data, i'e})orts and information between

departments and pi-ovide that eiri])loyes of one department shall
do work for another. It matters not from which department

such employe is paid.

March 19, 1917.

Honoraijlk John G. D. Mack,

Htate Chief Engineer.

In your letter of March 15 you enclose a copy of a proposed
bill* which you state was prepared by a committee of represgnt-

ptll No. 818, A.
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ativos of state dejjartiuents, designed to bring about greater co
ordination and correlation of certain phases of state work. You
ask for my opinion upon this bill and particularly upon the fol
lowing questions:

1. Docs subscc. 1, which provides for an interchange of "data,
reports and other inforination" and "by proper arrangement
between the officers, commissions and boards directly interested"
for an interchange of services of employes, or for joint employ
ment or assignment of employes, violate any provision of the
constitution conferring exclusive powers or imposing exclusive
duties upon any state officer, such as the duties of secretary of
state as auditor 1

2. Some of the inspectional work done by the state, such as
the .inspection of oils, plumbing, etc., is paid for by fees col
lected by tlie state. Is thei-e any danger in imposing upon these
particular inspectors, for instance, the duty to do other state
work in addition to the inspection of oil or plumbing, when they
are paid from these fees?

3. With this act as autliority for cooperating with other de
partments, is there any question as to the right of a department
to pay full salary to its employes even though they have been as
signed to do work for other departments, etc., in other words,
even though part time was given to another department?
No reason occurs to mc for considering this bill in violation of

any provision of our constitution. It does not attempt to im
pose new duties upon any state officer, nor does it propose to
take from any state officer any of the duties imposed upon him
by the constitution. For that reason your first question is an
swered in the negative.
In my opinion it is immaterial whether an employe be paid by

fees or by a salary, so far as this bill is concerned. Any public
officer or employe lakes his position cum nnere, and new duties
may be imposed upon bim without incrca.sing his compensation.
I .see no danger in imposing upon the inspectors of illuminating
oils, plumbing, etc., such additional duties as are contemplated
by this bill.
' I know of nothing in the constitution whicli would prevent the
payment by one department of a full salary to an employe, al
though a i)art of his duties, for ivliicli such salary is paid, might
be performed for another department. Neither is there anything
in the constitution which prohibits the holding of more than one
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position by the same eiiiployo, nor anything in that instrument
whieli requires any of. tlie employes of the state to devote all of
their time to the duties of their particular positions. It seems
very clear that some of our statutes contemplate that the em
ployes of the state shall devote their entire time to the duties of
their employment, but such statutes would not prevent an en

actment by the legislature of a bill such as the one submitted,
under which it is contemplated that those employes whose duties
do not in fact require all of their time maybe required to put in
a part of their time in the performance of duties of some other
position. The legislature may authorize the heads of depart
ments to rc(|uire the cm})loyes to perform duties in other depart
ments Avithout additional compensation, or it may, if it sees fit to
do so, provide that each department shall pay for the services
rendL'i'cd to that department, and may provide that an employe
may be em])loyed in two or more departments, so as to be, in
fact, drawing two or more compensations froni the state treasury.

Education—School Dinlricis—A common school district and a
union high school disti-ict may unite in the erection and main
tenance of a common building for the housing of both schools.

March 19, 1917.
Edmund B. Shea,

Acfhig Districi Attoi'ney,
Ashland. "Wisconsin.

Under date of ]\Iarch 14, 1917, you state that the voters of a
common school district .wish to be advised if they ma}' authorize
the districi board to enter into an agreement with tlie union free
higli school district for the erection and maintenance of a build
ing to house both schools, at the joint expense of the two dis
tricts. The common school district lies i)ai'tly within and partly
without the boundaries of the high school district.
You cxpi-ess the opinion that it may be done, and I agree with

you.

There is no statutory definition of union free high school and
there is no school which the statute designates as a "town high
school." Authority is given, by sec. 490 to every town, village,
city and school district, to establish and maintain a high school,
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provided there are twenty-five persons prepared to enter such
school. Sec. 495—1 provides:

'** * * A union free hi{,di scliool iimy be established and
maintained in any town, or in any tract of contiguous terri
tory with an area of not less tlian tliiityrsix .square miles,
*  * * to be bounded by town, school district, section, or
half-section lines,"

provided there are twenty-five pei'sons ready to enter the school.
The authority given by these two sections for the creation of
high schools overlap very much. Any territory bounded by
town, village, city or school district lines can be organized into

a free high school district, under either section. The last named
section evidently broadens the authority for organizing such
schools.

It seems quite evident that the legislature has indu.sti'iously
endeavored to make it possible for coninion school disti-iets and
high school districts to cooperate in the erection of buildings,
wherever such cooperation would be mutually beneficial. It is
evident, from the wording of sec. 4902?, that the phrases "town
free high school," and "union free high school," and "joint

free high school" arc frequently used interchangeably, and that
no very strict line is drawn in the use of those expressions.

Sec. 496p—1 was enacted by eh. 498, Laws of 1909, and was
probably intended to cover the situation which confronts you.
It says:

"In all cases w-here the electors of a town or the electors of a
town and an incorporaied village, or of a toiun and a city shall
vote to establish a toicn fr&e high school as provided by l.aw, it
shall be lawful for the electors of the town free high school dis
trict and the electors of any ordinary school district, joint or
entire, to direct and authoi'ize their respective school boards
*  * • to enter into an agreement * * * whereby a build
ing in which the town free high school and the district school or
schools may be housed, may be erected and maintained jointly by
the town free high school district and the other district inter
ested.''

It is evident that the word "town" as used in the statute just

quoted is surplusage, or is used in a generic sense. To begin
with, there is no statute expressly authoi-izing the ci-eation of a
town free high school district. The subheading that precedes
sec. 490 is "Free High Schools," and that section expressly au
thorizes the creation of high school districts from any town, vil-
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lage, city or school distnct. Of course, if such a district were
created from town territory, it might be designated as a "town
free high school;" but if from the territory of the village, it
would not be strictly accurate to call it a "town free high
school."

Furthei'Jiiore, the section begins with mention of the electors
of a toAvn and a village or a town and a city. Surely, a district
formed by town, village and city territory Avould be a union dis
trict, rather than a town district. I am inclined to the opinion
that the electors of the two school districts mentioned by you
could proceed validly under said sec. 496p—1; but evidently
some one was troubled with the presence of the word "town,"
which was used therein as a modifier of free high school district,
and that led to the enactment of sec. 496p—2 (ch. 294, Laws
1911). It is there provided:

"It shall be lawful for the elector.s of any union free high
school di.striet and the electors of any ordinai-y school district
included within the union free high school district, to direct and
authori^^c their respective school board.s * * * to enter into
an agreement whereby a building in which the * • * schools
may be housed, may be erected and maintained jointly * •

Literally, this section docs not provide for a case like this. It
says nothing of a common school district which is partly within
and partly without the high school district, but in accomi)lishing
the purpose of the legislature I believe a common district which
is partly within a union high school district should be treated as
though it were whoUy within the same. I am informed by the
state superintendent of public education that his department"
has so construed the law and that it has been acted upon in situ

ations precisely the same as this.
I am therefore of the opinion that you should advi.se the elec

tors that they may legally provide for a school building, at
joint expense.
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Intoxicating Liquoi'ti—lAccnscs—If a licensee be a resident of
the municipality the day his license is granted, the license is
valid.

March 21, 1917.

M. R. Munson,

District Atiorneij,

Prairie du Chien, "Wisconsin.

In your conimunication of March 20, you state that one, S,
was a resident of the county of Ga Crosse up to July 1, 1916;
that in due time he filed an application for a saloon license in
Crawford county; that he continued his residence in La Crosse
county up to July 1 ; that the license was granted in Crawford
county, and he moved there and opened his ]ihiee of business on
July 1, 1916. and has operated a saloon in said eounty ever
since; that it has now come to light that he was a resident of
I^a Crosse eounty until the day he opened the saloon in your
county. You inquire whether his license is void.
Under sec. 1565^, it is provided:

•  * No license to sell, deal, or trafftc in malt, ardent,
spirituous, or intoxicating liquors shall be granted or issued to
any person, unless to a domestic corporation, not a full citizen
of the United States and of this state and a rcsident of tlie towii,
village, or city in which such license is applied for, • • * .
You will note that this docs not require the applicant to be

a resident of the place when he makes his application. He
must, however, be a resident of the town, village or city in
which the license is granted at the time the said license is
granted to him.

The license that was granted to the party in question was
not fully granted to him, in contemplation of our statute, until
the first day of July, 1916. You will note that in subsec 3, sec.
1548, it is provided:

•  • All such licenses shall remain in force until the
first day of July next after the granting thereof."

If sec. 1548 were construed as permitting the granting of a
license prior to the first day of July, say on the 30th day of
June, or any other date prior thereto, then the license so granted
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would expire within a few days, under tliis provision of the
statute. It has always been held that a liquor license is not
fully granted until the first day of July, or when it goes into
effect.

Under your statemeiit of facts, at that time S was a resident
of the place where the license was granted. I am therefore
constrained to hold that the license is valid.
You also submit the following questions:

""What is the distinction between a wholesale and retail
liquor license in this state?
" What is the least quantity that a wholesaler can sell under a

wholesale license, of beer? Of distilled liquors?"

The only distinction between a wholesale license and a retail
license is that given in subsec. 1, see. 1548. It is there provided:

*  • A whole.saIe license shall permit its holder to
sen deal or traffic in such liquors, no part of which shall be
sold for consumption upon the premises of the licensee. A re
tail license shall permit its holder to sell, deal and traffic in any
such liquoi's to be consumed on or off the premises so licensed."

A saloon cannot be operated under a wholesale license be
cause no part of the liquor sold under such license can be con
sumed upon the premises, but under a retail license liquor may
be sold to be consumed on or off the premises, in any quantity
whatever. See opinion of this department on this question in
Vol. IV, Op. Atty. Gen., p. 672.

Ediication—Vnion Free High Schools—A union free high
school cannot be formed out of territory including a city.

March 22, 1917.
Honorable C. P. Gary,

Slate Superintendent of Public Instruction.

In your communication of March 12, you desire an opinion
from me in regard to the interpretation of the word "town"
as used in sec. 495—1, Stats., relating to union free high schools.
You direct my attention to sec. 490, which contains the following;
"Any town, village, city or school district may establish and

maintain not exceeding two high schools in the manner and with
the privileges herein provide'd," etc.
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Sec. 495—1 reads:

(<• * « ^ school to be known as a nnion free

high school may be cstablishcfl ami i7unnt,ained in any town, or
in any tract of eoiitiguons territory with an area of not less than
thirty-six square miles, such tei-ritory lo be bounded by town,
school district, section, or halt-section lines," etc.

You inquire whether the statutes as tln^y now read, permit the
establishment of a union free high school from territory which
includes a city. You state that there are in this state several
cities having a population less thai\ that contained in several of
the villages of this state, and there exists no reason why com
munities in which there are small cities should be deprived of

the privilege of forming a union free high school district.
Sec. 495—2 gives directions to be followed in cases where all

of the territory is comprised within the boundaries of a townj

sec. 495—3 relates to cases in which the territory lies in two or

more towns, and contains no incorporated village; sec. 495^—4

relates to cases in which the tract of territory lies in one or more

towns and includes an incorporated village.

In all these statutes, express provision is made for the calling
of an election in the territory to be embraced in the union free

high school district. There is no provision in the statutes, how
ever, which pi-escribcs the proceeding to be followed In cases
where a city is contained in a tract of land to be formed into
such a imion free high school district. It must be borne in mind
that the statute relating to union free high schools was enacted,
primarily, for the purpose of taking in territory that would be
bounded by lines other than town, village or city boundary lines;
and foi- that reason, it was necessary to provide a procedure to

be followed in all cases in which the legislature, intended that
such a union free high school district could be formed.

The fact that no procedure was proscribed for forming a union

free high school district that contained a city seems to me to be
conclusive of the question before us. I believe this statute

clearly shows that no such union free high school district cau
be formed from territory which contains a city. There is
nothing however in this statute which would dissolve such a
district, if once formed with territory containing a village, by
such village thereafter incorporating as a city. The district, in

12—A. G.
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such cases, would coutimie to exist in the same manner as it

existed prior to the incorporation.
I believe, therefore, that if it be thought best to make it pos

sible that union free high school districts be formed of territory

containing cities, it is necessary to amend the statute in question

to that effect.

I'axalion—Telephone Companicii—A farmers' mutual tele

phone company which does not furnish service for compensation

is not subject to taxation.

March 22, 1917.

Honorablk IIhnry Johnson,

Siafe Treasurer.

I have your letter of March 12, in which you submit to me

the annual report of the Welch Valley Telephone Company with

its remittance, consisting of a bank draft for 70 cents, and the
annual report of the Range Line Telephone Company, accom

panied by no remittance.

The report of the Welch Valley Telephone Company appears

to be made upon the blanks furnished by you for that purpose,
it shows that it is an unincorporated company; that tliere were

no revenues from cxcliange service; that there were no revenues

from toll line service; that there are fourteen subscribers and

membei's of the company; that there are fourteen telephone in-

sti'uments; that the amount of tax due the state is 70 cents; that

the amount of taxes due from company (including the amount

due the state and the amount due town, city or village) is 70
cents. Under the head of "Remarks" there appears the follow

ing:

"This is a .short farmers' lino and is not connected with any
other line. We make no charges."

The report is signed by persons signing themselves, president,
secretary and treasurer.

Tlie re])ort of the Range Line Telephone Company is made
on the same form of blank. It shows that there was no revenue

from exchange service; that there was no revenue from toll line
service; that the line is located between Maiden Rock and Grange
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Hall; that there are twenty-nine subscribers and members of the
coiupany; that there are twenty-nine telephone instruments; that
there arc no gross receipts; that there is no tax due the state;
that there are no taxes due from the company (including the
amount due the stale and the amount due town, city or village).
The report is signed by persons signing themselves president,
secretary and treasurer.

Basing your inquiries upon said reports, you submit the fol
lowing questions:

1. "I would like your opinion as to whether the 70 cents is
the correct amount due the state from the Welch Valley Tele
phone Company. , t •

2. "Is there anything due the state from the Range Cme
Telephone Company?

11. "If there is anything due the state from one of these com
panies and nothing due the state from the other company, please
explain fully the difference between these companies.

4. "Under subd. (4), sec. 51.35, Stats., do all telephone com
panies operating in this state have to pay a license fee to the
state of 5 cents per instrument operated?

5. "Under what section of the statutes can a delinquent tel
ephone company be compelled to pay its license fee?

6. "After a license fee becomes due from a telephone company
what rate of interest shall be added ?''

I will answer your questions in the order stated.
1. This report and aceompanjdng remittance is made pursu

ant to sec. 51.35, which section relates to the licensing of tele
phone lines, and fixes the annual license fee according to the
total gross receipts of the line. The report shows that there
was no income for the calendar year 1916. The report shows,
however, that the company owned and operated fourteen tele
phone instruments during said period, and the officers of the
company evidently considered themselves indebted to the state
in the sum equal to five cents for each telephone instrument so
o^vned and operated, as an annual license fee, under subd (4),
sec. 51.35, Stats., which reads as follows;

"Any person, copartnership, association, company or corpora
tion owning and operating or operating any telephone line m
this state, with appliances for the transmission of messages of
speech or sound, and engaged in the business of furnishing tele
phone service for compensation as owner, lessee or otherwise.
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shall, on or before the first day of March each year, pay to the
state, wheu the annual license ice upon the total gross receipts
IS less than live cents for each telephone instrument, owned and
operated or operated witlun this state by any such person, co-
liartiiership, association, company or corporation, a sum equal
to live cents for eacii telephone instrument owned and operated
or oiieratoU witlnn tins state by any such person, copartnership,
association, company or corporation, as an annual license fee."

The words "engaged in the business of furnishing telephone
service for compensation'' arc material in determining the liabil
ity of this company for a license fee under this section. The
report shows that this company makes no charges for the serv
ice rendered to its members. 1 infer that it is a purely mutual
telephone association, confined to the use of said membei*s for
business and social purposes, and that the necessary expense of
maintaining the line is borne by said members, mutually. It
therefore coiiics squarely within an opinion rendered to you on
I'^ebruary 20, 1014, in which I held that such a telephone com
pany or association is not liable to pay a license fee to the state.
ISee Vol. Ill, Op. Atty. Gen., p. 826.
Answering your question, as stated, it is my opinion that the

70 cents remitted by the Welch Valley Telephone Company does
not lawfully belong to the state.

2. I^or the reasons above stated, it is my opinion that there
is notiiing due to the state from the Range Line Telephone Com
pany. This so-called company is not incorporated.

3. From what has been said, it is evident that there is no dif
ference between the two telephone companies above mentioned,
and that neither is liable to the slate for a license foe.
4. Under the subsection above quoted, it is evident that tele-

plione companies operating in this state, are only obligated to
pay a license fee to the state of five cents per instrument oper
ated,

"when the annual license fee upon the total gross receipts is
lo.ss than five cents for each telephone instrument owned and
operated within this state." Sec Opinions of Attorney General
for 1912, p. 624.

!5. See. 51.35, as it now appears in the statutes of 1915, was
formerly see. 1222cr. The numbering was changed by sec. 41a,
eh. 768, Laws of 1913. Prior to 1909, sec. 1222ff contained a
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provision by whicli deliiiquent telcpbone license fees drew in
terest at the rate of fifteen per cent per annnni until paid, and
could be recovered in an action against the company and en
forced as a prior lien against its property, and if the judgment
obtained remained unsatisfi.ed for sixty days thereafter, an ac

tion was authorized in the name of the state, by the attorney

general, to have the rights, privileges and franchise of such a
delinquent company declared forfeited. This interest, lien and
forfeiture provision was left out in the amendment of 1909. See
eh. 535, Laws 1909.

I am unable to find any specific statutory law by which the
making of the report called for in sec. 51.35, and the payment of
the license fee thereby imposed, can be enforced against an un
incorporated company. Perhaps, the legislature considered sec.
51.04 covered the collection of telephone license fees, but it does
not. However, I am of the opinion that such a license fee may
be recovered by the state in an action for debt due from the tel
ephone company. 25 Cyc. 629.

6. In an opinion rendered to you on April 7, 1914,1 held that
license fees due the state, under the provisions of sec. 51.35, drew
interest at the rate of six per cent per annum, from the first
day of Slarch of the year in which the said fee became due and
payable. See Vol. Ill, Op. Atty. Gen., p. 828.
In said opinion, I cited as authority the decision of the su

preme court in the case of Travelers Insurance Company v.
Fricke, 99 Wis. 367, 375.

Oil Jnspeclimi—-IU\minalm(j OiZs—Where a dealer delivers
gasoline from a curb pump a placard siiowiiig test, flash, ete.,_
must be disi)layed where a purchaser at the pump can see it.

March 23. 1917.

Honorari.e B. M. Moran, Stale Supervisor,
Inspectors of Illtiminaling Oils.

In your communication of March 15 you refer me to sec. 1421e,
Stats., and you state that a large percentage of the gaso
line sold is now sold from curb pumps. You state that in such
cases it is seldom that a purchaser of gasoline enters the store
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or {garage and thcreforo ■\vould not sec a jdaeard even though
one were posted in the store. You inquire wlicthcr it is neecs:
sary for a dealer in gasoline who has installed a cui'b pump to
post the placard required by law on his pump or if it is suffi
cient to have one posted inside his door or garage.

The section to which you refer expressly provides that no per
son shall offer for sale or sell gasoline "without providing and
exhibiting in a conspicuous place" where such gasoline is sold,
a sign or placard. The question presents itself: Where is the
place where the gasoline is sold? Is it at the place where the
curb pump is located, or is it in the garage or store?

Under the law of sales, the title to the gasoline passes to the
purchaser at the place where the gasoline purchased is separated
from the gasoline stored in the tank. The title cannot pass until
that is done. It necessarily follows that the title passes to the
purchaser at the curb pump, and not in the office of the store
01' garage.

You have stated to me that, as a matter of practice, especially
in large cities, the purchasers of gasoline very seldom go into the
office or garage but transact all business at the curb pump. I
believe the curb pumi) i.s placed in front of the store or garage
for the very purjiose of accommodating the public, so that they
may receive the gasoline conveniently without finding it neces
sary to enter the office or store.

ily conclusion is, therefore, tliat it is necessary for the dealer
in gasoline who has installed the curb pump to post the placard
either on liis curb pump or in a place whore it can bo seen by
the per.son when receiving his gasoline at the curb pump.

Elections—Party Paper—The ])art.y ])rinc.ipl(;s advocated by a
paper at the time of publication of an election notice determine
its eligibility for such .service.

March 26, 1917.
Wm, Cook,

District Attorney,
Green Bay, Wisconsin.

You call attention to subd. (3), see. G.21, Stats., in your letter
of March 20, 1917, and say:

"A question has been raised here that a certain paper, namely,
The 3rown County Journal of De Pere, Wisconsin, cannot be
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considered as advocating the principles of the Democratic party
for the reason that it was not in existence at the last general
election. The newspaper was published some time after elec
tion, and it has been considered as advocating principles of the
Democratic party since its publication. But it is contended that
the advocating of principles since said election is not sumcient
•  * * to permit the county clerk to have the official ballot
published in said paper « * «.
"Would the fact that the paper was published by an editor

who has been considered as a Democrat prior to the publication
of the paper, and who since the publication has advocated Dem
ocratic principles in the newspaper be sufficient to bring it wit i-
in the said section?"

In my opinion, your question should be answered in the af
firmative. The test is to be applied when the printing is to be
done. A paper which advocated, at and prior to the last elec
tion, the principles of the Republican party, but which since
election advocates the principles of the Democratic party, can
no longer be classified as a Republican paper. It is to be con
sidered a Democratic newspaper. The statute directs that one
notice shall be ])ublished in a newspaper

"which advocates the principles of the political party that at
the last jireceding general election » • * cast the larpst
numlier of votes, and at least one of the other publications shall
be made in a newspaper which advocates the princi]des ot the
political party that then cast the next largest number of votes.

You will notice that this language is in the present tense. If
it were intended to refer to the conditions which existed at or
prior to the election, the past tense would have been used. The
principles of a party are not advocated simply at the election;
they may be and are advocated before and after. In fact, elec
tions come so frequently with us that there is always an election
present or ap])roaching.

Elections—Absent Voting—An invalid who is not absent from
his voting precinct cannot vote by mail.

March 26, 1917.

L. H. Mead,
District Attorney,

Shell Lake, Wisconsin.

Under date of March 22, 1917, you ask to be advised whether
or not an elector who is physically unable to leave his liome may
be allowed to vote by mail,
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I think your question must be answered in the negative. Cer
tainly, sueh an elector is not within the letter of the absent vot
ing statutes (sees. 11.54 to 11.67); and, in my opinion, he is not
within the purpose or intent of the law. He is not and he does

not expect to be

"absent from the precinct in which he is a qualified elector."
Sec. 11.54, subd. (1). But if he were absent it would not be

"through the natui'c of his business *. * * or * • * in
the course of .said business."

A limited provision is contained in see. 6.40, Stats., to enable
invalids to vote. The ballot of an elector who is not able to
enter the polling j)lacc without assistance may be received at
the door. Possibly, the elector you have in mind, who is suffer
ing from a broken leg, can bring hiinsclf within the last named
section.

Comtiiulional Law—Approprwfi&ns and Expenditures—The
Icgislatuj'c may reimburse tlie state's lessee under a void lease
for expenses incurred by him in prosecuting an action to recover
possession of the leased property.

March 27. 1917.
Honorable Platt "Whitman,

Chairman, Joint Committee on Finance,
Wisconsin Legislature.

I have your communication, and statement of Mr. Moody of
the conservation commis.sion, with reference to Bill No. 229, A.
together with a copy of the bill and curi'espondence of the de
partment presented by him, in .sui)port of the claim. You have
asked for my opinion as to the legality of the claim of Mr. Trade-
well and whether ho is entitled to any consideration.
I have examined said material and bill, as per your request.

The said bill purports to make an appropriation to L. P. Trade-
well of Antigo, Wisconsin, for tlie sum of $298.08 for rental paid
on a purported lease of Crescent Island, in Pelican Lake, Oneida
county, executed by the officers in charge of the forest lands,
and also for expenses incurred in bringing an action of eject
ment to enforce the provisions of said l?ase.
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It appears, from both the bill ami the material presented, that
Mr. Tradewell commenced an action i]i the circuit court of
Oneida county, against one Weaver, for ejectment; and Judge
Rcid, the circuit judge, held the lease to be invalid and void, for
want of authority in said officers to execute the same.
It appears, also, that Mr. Tradewell paid $25 as one year s

rent into the state treasury, under the terms of said lease. AVhen
Mr. Tradewell attempted to take possession of Ci'esccnt Island,
he found the same in the possession of a certain Mr. Weaver, who
claimed title to the same and who had also been given a lease by
the officers of the state, under which he finally based his right
of possession. The lease to Mr. Tradewell was for a term of
twenty years. It would seem that Mr. Tradewell was justified
in starting the action to gain possession of said island after the
state had leased the same to him under a long term lease.
The case is not very much different from the ease of Comslock

V. Boyle, 144 Wis. 180, in which the supreme court held that a
certain deed to land in Fond du Lac given by the land commis
sioners was void, for the reason that the title to said laud in the
state was not an absolute title but a trust deed and that the state
had no authority to authorize the sale of said land.
Mr. Comstock, who claimed the right of possession under a tax

deed, brought ejectment against Mr. Boyle and won out. In
eh. 645, Laws of 1911, the legislature reimbursed Mr. Boyle for
the purchase price of $2,850; interest thereon at the rate of 6%,
from the time of payment to March 15, 1911, $1,197; judgment
for costs against the said J. T. Boyle, in the circuit court of Fond
du Lac, in the action of ejectment, $120.37; and judgment for
costs in the supreme court, upon ai^peal, by the said J. T. Boyle,
$49.29, maldng a total appropriation of $4,216.66.
In the ease of Comsiock v. Boyle, the action was brought

against Mr. Boyle and the circuit court decided against him, and
he appealed the same to the supreme court, where he was de
feated. The legislatui'e authorized the payment of the full
amount of his disbursements and costs and purchase price, as
above stated.

It seems to me it is almost a parallel case to the one before you.
Mr. Tradewell paid the money into the state treasury, on a void
lease. He should be reimbursed. It was necessary for him to
bring an action in order to ascertain whether or not the lease was
void. It was a moot question up to that time. This question has
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been settled and the state has the benefit of that decision. The

state has also the benefit of $25 paid into the state treasni'y by
Mr. Tradcwell. The moral obligation the state is under to re

imburse Mr. Tradewcll for the money expended is enough to sus
tain tlic appropriation.
You are advised, therefore, that T believe Mr. Tj-adewell is

legally entitled to the consideration claimed.

Aularnobiles—Lights need not be displayed on automobiles
when they are standing still.

March 28, 1917.
J. R. Pfikfner,

District Attorney,

Stevens Point, Wisconsin.

I have your request for opinion of March 23, in which you
state:

"Sec. 1G36—52, Stats., provides for lights being displayed on
automobiles, 'while being operated or driven along or upon any
public highway of this state.' I hold that this requires lights to
be lighted on automobiles after sunset while they are standing
still on the highway. The municipal judge of this city holds that
you can not requii-c automobile owners to keep their front and
rear lights lit after sunset while the car is standing still, because
the law says that the lights juust be displayed while the car is
being driven.
"Kindly advise me what your opinion is on this question, and

whether or not it coincides with mine or with that of the mu
nicipal judge."

Sec. 1636—52, Stats., provides:

"From thirty minutes after sunset until thirty minutes before
sunrise there sliall be displayed on the front of every automobile
or other similar motor vehicle while being operated or driven
along or upon any public highway of this state, at least one lamp
giving a reasonably bright light in the direction in which said
automobile or other similar motor vehicle w going, and there shall
be displayed on tlie rear of every such automobile • • •
one tail light which shall display a red light visible from the
rear * •

It seems to me that the language of the statute above under-



Opinions op thk Attorney-General 1§7

scored clearly indicates a legislative intention to require lights
to be displayed on automobiles only when the same are in opera
tion, that is, being driven, drawn or otherwise in motion, and
that it was not the inlention of the legislature to require such
lights to be displayed on automobiles which are merely parked
and standing still on the side of the street. It would hardly seem
that elaboration of argument or the citation of authority is re
quired in support of this conclusion.

Eleciions—Tmvn Officers—In towns where no nominations

have been made, the town clerk should prepare a form of ballot
upon which the electors may write the names of those for whom
they desire to vote.

March 30,1917.

G. K. Allen,

District Attorney,

Oshkosh, Wisconsin.

In your communication of March 28, you say that in the town
of Poygan no one attended the caucus, hence no nominations

were made, and it is now too late to circulate nomination papers.
You inquire how candidates for office can get their names on the

ticket for election day; and if this cannot be done, whether the
town clerk may provide blank ballots so that the voters may
write ill the names of the persons they may desire to vote for, and
elect them in that way.
In answer, permit me to say that the district clerk may pror

vide blank ballots so that the voters may write in the names of

any persons whom they desire to vote for and elect them in that
way. The one who receives the plurality of votes at the election
will be elected. That is the only practical way that is now open
for you, and thei-e is no method prescribed by statute in which
nominations could be legally made that could bo applied at this
time.



18$ Opinions of thk Attorney-General

Constitutional Law—Stale Fire Fund—The law permitting
local municipalitica to insure in the state lire fund is constitu

tional.

March 31, 1317.
rioNORABiiic W. M. Bray,

Slate Senator.

In your letter of March 27 you ask for my opinion on the

constitutionality of sec. 1978(f, Stats.

The first subsection of that section provides:

"No county or village board or common council, and no offi
cer or agent of any county, city or village having charge of any
pubUc buildings or property of any county, city or village, and
no city council, village, town or school district or library board
hping charge of any public building or property of a school
district located within any incorporated city or village, shall
contract for or pay out any money or funds for insurance,
against fire or any other risk upon property, on and after the
first day of July, next after a vote of such board or council to
insure under this section, except as may be certified by the coni-
missiouer of insurance to be necessary."'

The following subsections prescribe the procedure to be fol
lowed in case of sucli a vote by the board or council, and siibsec.
3 provides that beginning the first day of July next after such a
decision

"the insuj-ance on all property of any such county, city, town,
village or school district shall be provided for, and adjustment
of losses made by the commissioner of insurance, in the manner
provided by sections 1!)7.S& and 137Sc for the insurance of piop-
erty of the state, except that the premiums shall be certified by
the commissioner to the clei-k of the town, village, city, county
or school disti-ict."

In considering your inquiry, we start out with the well-known
principle that no act of the legislature is to be declared uncon
stitutional unless its conflict with some provision of the constitu
tion is clear. Generally speaking, doubts are to be resolved in
favor of the constitutionality of a law, rather than against such
constitutionality.
I presume the i>rincipal reason for having any doubts of the

constitutionality of this Jaw is the thought that might arise that
as to the state this is not a public purpose. It is to be noted,
however, that the insurance contemplated by this section is all
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upon public property. It contemplates insuring school build
ings, eouiily poorliouses, county hospitals for the insane, county
courthouses, and all other property of municipalities used for
municipal purposes. All of these are, of course, public prop
erty, the only question being whether as to the state they may be
considered public.

It has often been held that the education of the children of
the state is a public purpose as to the state itself. If this were
not true our statutes providing for aid to schools of various
kinds which arc principally maintained by the localities in
which they are situated could not be sustained. These statutes
have been in force for many years and no one has ever ques
tioned their validity. So, too, the care and maintenance of the
indigent and the insane is a well-recognized public purpose as
to the state itself. No good reason occurs to us why, if the state
should see fit to do so, it could not at state expense provide all
of the necessary buildings for the municipalities of the state.
These municipalities are mere agencies of the state created for
convenience in cariying on the public business. The provision
in question merely establishes a convenient method by which
these various municipalities may insure the property, owned by
them and used for public purposes, at actual coat. If the re
ceipts for premiums arc not sufficient to pay the losses incuri'ed,
the balance would be paid from the general fund of the state.
In my opinion, such payment would be for a public purpose.
It does not necessarily follow, from the fact that the state may

be called upon to contribute in reimbursing these minor political
subdivisions of the state for losses by fire, that that will be the
case. It must be presumed, I take it. that the payments into
the state treasury by such municipalities will be sufficient to
meet any losses that may occur. Certainly, in the absence of
some showing that money raised by general taxation throughout
the state, as distinguished from the payments of premiums by
these municipalities, will be necessary to meet the losses, it can
not be said that this law contemplates the expenditure of public
funds for a private purpose.

Possibly, some one may have in mind sec. 23, art. IV, Const.,
which provides:

"The legislature shall establi.sh but one system of town and
county government, which shall be as nearly uniform as prac
ticable."
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This statute docs not in any way chan}?e the system of town
and county {government. It gives to each municipality the op
tion of insurijig its property in the jnaimer therein provided, and
operates alike on all municipalities within the state. •
As was said by our supreme court:

"The law otherwise unobjectionable is not invalid simply be
cause the power is given to some local officials or body of elec
tors to determine the existence of a fact upon which it shall go
into eifect in a given locality, if the law itself is a complete law
upon the statute books." Adams v. City of Beloit, 105 Wis.
363, 368.

In my opinion, the law is not in conflict with this constitu

tional provision.

Sec. 1, art. VIII, Const., provides;

"The rule of taxation shall be uniform, and taxes shall be
levied upon such property as the legislature shall prescribe."

In a recent ease, our supreme court said:

"It is quite impossible for us to perceive in what way it can
be argued that this legislation violates the rule of uniformity in
taxation of property. This rule was placed in the constitution
for the protection of the taxpayer so that there may be no dis
crimination in property taxation. There is none here. The law
does not change in the least the taxpayer's burden. He pay.s ex
actly the same tribute whether his whole tax contribution re
mains in the state treasury or whether part of it goes to the city
treasury. He has not been taxed at one rate on a part of his
property and at a higher rate upon another part * *
State ex rel. Sitjycrior v. Donald, 163 Wis. 626, 628.

What was said there is equally true of the law under consid
eration here.

Sec. 3, art. VIII, Const., provides:

"The credit of the state shall never be given, or loaned, in aid
of any individual, association or corporation."

This law does not give or loan the ci-edit of the state at all.
In my opinion, this provision of the constitution is not violated.

This particular provision of the law has becji in force since
July 8, 1911. During that tirqe undoubtedly many municipali

ties have insured their property under its provisions. This

fact is not of very great weight in determining the question of



Opinions op the Attorney-General 191

constitutionality, except that it shows the practical construction
that has been placed upon the act. No one has questioned, in

court, the constitutionality of the act during the almost six
years that it has been in force.

The legislature has the authority to fix and determine the

limits of the taxing district, and the mere fact that some inequal
ity may result does not render such an act xuiconstitutional.
Our supreme court recently had before it for determination the
constitutionality of our State Highway Aid Law and parti<!U-
larly the provision under which the property within cities is

taxed for its share of the aid given by counties and by the state,
although no part of such aid may be expended within the limits
of such cities. The decision of the court sustained the law and

contains a valuable discussion of the power of the legislature in
this respect. Binder v. Madison, 163 Wis. 525.
For the reasons therein given, it seems clear to me that the

mere fact that some municipalities in the state will get no benefit
from this act, while others will, does not render it unconstitu
tional.

I have not had the time to devote to a consideration of the

questions involved that perhaps should be given to it, in order
to write an opinion that would be as convincing as I should like
to make it. However, I am thoroughly convinced that there is
nothing about the section referred to which in any xvay violates
any of the provisions of our constitution; and I therefore ad
vise vou that the same is a valid and constitutional act.

Banlis and Banking—Stale Depositories—The amount that
may be deposited in state depository stated.

March 31, 1917.

Honor.ablk Henry Johnson,

Stale Treasurer.

I have your request for an opinion, under date of March 30,
in which you ask:

"AVill you please give me your official opinion as to what per
centage of a bond 1 can deposit in any of our state depositories
according to bonds furnished by said depositories, under sees.
1606, 160d, and 1606?"
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Sec. 160?j, Stats., rcquirin}? state depositories to give bond for
the rcpiiyiiicnt to Ihc state of money deposited with them and of
the interest thereon, contains the following language:

"Evcj'y state depository, before it shall be entitled to receive
any state moneys, shall file with the state treasurer a good and
sufficient bond * • • with not less than five sureties, resi
dents and freeholders • • •; or in lieu thereof a bond of a
surety company authorized to do business in this state • • •;
which hunch shall he of at least fifiij per cent greater value than
the monei/s to he received hy said depository from said state and
shall before such dejjositing he approved hy said hoard."

Sec. 160d provides:

"The amount at any time on deposit with any depository shall
not exceed the actual paid-up capital, nor one-half of the penalty
of the bond filed by it, nor three-fourths of the value of the bonds
deposited by it, nor the amount prescribed by the board of de
posits, if any be prescribed."

See. IGOe makes certain provisions with reference to the ap
proval by the board of deposits of municipal bonds deposited as
security, as well as surety bonds, providing that the board may
requii'c additional bonds in their discretion and revoke the desig
nation, of depositories.

It is probable that the perplexity and uncertainty as to the
proper construction of the statutes which has arisen in your
mind is entirely occasioned by the language of sees. 1606 and
160fZ above underscored.

The matter may, I think, be satisfactorily cleared up by noting
the history of these provisions.

The.sc provisions originated in an amendment of these stat
utes, enacted as ch. 233, Laws, of 1903. It was the primary pur
pose of this amendment to permit government and municipal
bonds to be deposited with the state treasurer by state depos
itories, in lieu of surety bonds. In providing for the deposit
ing of such government and municipal bonds, in amended sec
tion 1606, the language

■"which bonds shall be of at least fifty per cent greater value
. than the moneys to be received by the said depositories"

was incoiqmratcd into the statute. The words "which bonds" in
this clause clearly referred to such government or municipal
Iboncjs as tlie bonds jneant thereby, and not to the surety bonds
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Education—Sctiool Textbooks—State schoolbook laws, sees.
553jn—101 to 553«i—108, Stats., held to supersede the provi

sions of the former statute, sec. 553)/!^—22, with respect to school
textbook depositories.

April 2, 1917.

L. J. rEU;ENZ,

District Attorney,

Fond du Lac, Wisconsin.

On March 20 you submitted a letter from the county superin
tendent of schools containing the following inquiry:

''In all the conti'acts entered into between the county boards
of education and publisbing companies under the provisions of
sees. .7r)3m—1 to aboni—25, the publislicrs have agreed to pay
the bonded depositories for handling exchanged boolvs at a r.tle
of ten per cent based on the quoted exchange price which is the
depositories' price to pupils. For instance, a book with a list
price of .$1.00 would be sold at wholesale for $.75 and the ex
change price would be $.60. In the contracts above mentioned
the dealers are charging the pupils $.60 for thi.s book on ex
change and are deducting ten per cent of the $.60 or $.06 when
they make their remittance to the publisher. The publisher,
therefore gets $.54 for the book. Docs this conflict with the
provisions of sees., 553?>i—101 to 553ai—108?"

You ask for my opinion upon the question therein contained.
Sec. 553m—22 provides:

"'J'he said board of education shall arrange for such deposi
tories Jis it may deem necessary for the i>urpose of furnishing to
school boards or local dealers the books adopted and to be used."

The term "said board of education" means the county board

of education.

Subsee. 2 of said section provides:

"Such depositories shall furnish a good and sufficient bond to
protect publishci-s against any possible loss that may be sus
tained. Depositories shall receive books displaced by the uni-
foiTii adoption and return same to pulilishers at agreed allow
ance. ''

The agreed allowance in the case you present is the difference
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between the exchange price of $.60 and the amount remitted to
the publisher of $.54. This arrangement seems to be an exact
compliance with the intent of the statute. The statute eon-
templates ail agreed allowance to be paid to the depository.

Sees. 553wi—101 to 553—108, inquired about in your com-
munieation, relate to the price lists filed with the state superin
tendent.

Sec. 553mi—101 provides

"No person shall offer any school textbook for adoption, sale
or exchmige in the state of Wisconsin until he shall have com
plied with the following conditions:
" (1) He shall file copies of all textbooks proposed to be sold

ill the state of Wisconsin in the office of the state superintendent
of public in.struction * ♦
" (2) He shall file ■with the state superintendent of public in

struction a bond • * * conditioned * • •:
That ho will furnish any of the books listed in said statement

and in any other statement subsequently fi led by him • • •
to any school district, to any scliool corporation, and to any per
son or corporation in the state of Wisconsin at the lowest price
coiftained in said statement and that he will maintain said price
uniformly throughout the state * •

In an opinion given to you on October 12, 191.5, reported in
Vol. IV, Op. Atty. Gen., p. 866, I stated:

"111 an-iving at the legislative intent in the construction of
a statute it is always appropriate to consider the evil at which
the legislation is aimed." (P. 867.)

Ihis law was, no doubt, prompted by ccj'tain claims put
forth in recent years that thi.s state was uhdulv discriminated
against in the matter of textbooks • • ' Assuming the
evil to be as above stated, considering the conditions of the\ond
as above quoted whieli, as it .seems to me, arc very appropi-iate
to secure to Wisconsin the'same consideration in the matter of
piicos and quality of textbooks that i.s accorded to other states,
and considering the initial section of the law which prohibits the
adoption, sale or exchange in this state of textbooks except upon
compliance with the terms of the law, it is very clear to me that
the legislatui-e had in mind textbook publishing companies, or
distributors of textbooks, and that there was no Ih.ought on the
part of the legislature of exacting a compliance with the terms
of the law on the part of every retail dealer in textbooks in citv,
hamlet or village.

"As T read the law it was intended to apply only to those
offering school textbooks for adoption and for such sale or ex-
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change as necessarily follows an adoption of textbooks on the
part of a district board or board of education." (Pp. 867, 868.)

In short, the law scein.s to have been designed to establish a
fair and uniform price at which publishers would furnish books
to the various communities throughout the state, and also to give
to this state as low a i>rice as any otlier stale was receiving.

That the law was not designed to i-each and control local deal
ers or to fix the exact price at which tlic pui)ils should receive
their books is confirmed by the provisions in sec. 553?h—106,

which provides:

"School districts arc hereby authoi'lzed to purchase textbooks
fi'om the publishers at the prices li.sted with the state superin
tendent of public instruction as hercinbcfoi'c jirovidcd, and to
sell said books to the pupils at said listed prices or at such prices
as will include the cost of transportation and the cost of han
dling."

The question to be determined is whether the arrangement for

exchange of books above outlined, which complies with sec.
553»i—22, Stats., pa.sscd in 1907, conflicts in any way or is pro
hibited by sees. 5537»—101 to 553m—106, passed in 1915.

Sees. 553m-—101 and 553m—106 are later statutes than

553»i—22, and would control in case there is a conflict.
Prior to the 1915 amendment, before uniformity in pi'ice

throughout the state was compulsory, the agreed allowance to
depositories dc.signatcd by county boards of education was in
keeping with the legislation on the entire subject. AVith the

j)as.sage of sees. 553»i—101 to 108, in 1915, the whole purpose of
the law was changed. School textbooks must now be furnished
at the price at which they are listed in the statement filed with
the superintendent of public instruction.
They must be furnished to every locality within the state at

a uniform price, which price must be not more than the lowest
price that is received by said company for said books in any
other state.

The publisher, when he deals with a depository, is "furnish
ing" books to a party designated by the local school officials, and
the price at which such boobs are furnished to the depository is
the price referred to in the statute with respect to uniformity,
and similarity, with the price listed with the state superintendent
and must not be higher than the minimum price for which books
are furnished in other states.
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If the plan you outline for publishers by which tlicy make
agreements with local depositories, at agreed allowances, be per
mitted, it must of necessity tend to destroy the uniformity of
price at which books are furnished. It would be practically im
possible under the varying conditions of persons acting as de
positories throughout the state to operate upon a unifonn
agreed allowance. Under the arrangement you suggest books
are not being "furnished * * * at the lowest price con
tained in said statements" (statement which is filed with the
state superintendent), as provided in subsec. 2, sec. 553m—101.
The legislature no doubt foresaw the effect of such a pi'actiec

in legislating for the purpose of accomplishing uniformily of
price at whicli publishers must furnish school textbooks, and
there can be ho doubt that sec. 553»i—106, Stats., above quoted
was enacted to cover this point. It ]>rovides for a profit to the
depo.sitor. The profit for handling the lioolcs is to be obtained
from the sale price charged to pupils rather than under an
agreement for commission between the depositories and the pub
lisher.

I am therefore of the opinion that the legislature did not con
template the use of see. 553ai—22 in the manner it is being used,
to supplement the act of 1915, but that the 1915 act was for a
different purpose and contrary to tlic former provision as to
dcpo.sitorics. T am of the'Opinion that the practice outlined by
you is in conflict with sec. 553m—101 to 108.

Public Officers—Constitutional Law—An officer with a defi
nite term probaldy holds until his .successor is appointed, and
he (jualifies in the absence of specific legislation to that effect.
The legislature cannot extend the term of a local officer where

such term has already expired.

April 2, 1917.
Honorable Herman 0. I^^nt,

Member of Assembly.
You submit a copy of Substitute Amendment No. 1, A. to Bill

471, A., relating to the tenn of office of park commissioners in
cities of the first class and ask to be advised as to what will be
the effect of this bill if enacted into law and whether such en

actment would be valid. You state that this bill is directed at a
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situation which exists, at the present time, on the board of park
commissioners of the city of Milwankee. Under ch. 488, Laws of
1889, establishing a system of public parks in the city of Mil
waukee, and creating the park coininission, the park commission
ers are appointed by the mayor "subject to the approval of the
common council" for five-year terms. Sec. 10, ch. 488, Laws of
1889.

You state that the five-year term of one of the members of the
park commission in Milwaukee has expired and that b} reason of
the failure of the city council to confirm the appointment of a
successor by the mayor, in your opinion, a vacancy is created;
that the member whose terni has expired is assuming to hold over
until his successor shall be appointed and approved by the coun
cil and that it is the purpose of Bill 471, A. to validate and legal
ize such holding over and to extend the term of office of the mem
ber whoso term has expired.

Sec. 1 of the bill reads:

"In all cities of the first class, however organized, liaving a
board of park commissioners appointed by the mayor and con
firmed by the council of such city, the term of office of each com
missioner shall continue for the period for which he shall have
been appointed and un'til his successor shall have been ap
pointed. confirmed, and qualified as provided for under chapter
488, Laws of 1889."

Sec. 2 of the hill pi-ovidcs that the provisions of this bill shall
supersede preexisting law in so far as the same may be incon
sistent therewith.

First, as to the effect of the bill. The language of sec. 10 of
ch. 488, Laws of 1889, as to the term of office of park commission
ers in Milwaukee, after the first appointees, is as follows:

"* • * And the mayor shall in like manner each year ap
point a new commissioner, who shall hold for five years.
There is no express provision in this law that the incumbent shall
hold office until his successor is duly appointed and qualifies.
It is clearly the effect and purpose of Substitute Amendment No.
1. A, Bill 471, A. to supply such express provision with respect
to members of the board of park commissioners in Milwaukee.

There is some conflict among the authorities as to whether one
holding for a definite term does not, even in the absence of ex
press statute, hold over until his successor is appointed and qual-
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ifies. It is settled that a person so holding over is at least a de
facto officer and may receive the emoluments, if any, of the of
fice. It is stated both by Mechem and in Cyc. that to some extent
and for some purposes at least one so holding over will be the
dc jure officer as well. Mechem, Public Officers, § 397 • 29 Cvc
1399.

On the otlier hand, in the supreme court of the United States,
the rule is definitely settled that the term of office of one holding
for a definite term, without any express condition for holding
over, expires absolutely and ipso facto when the pei'iod has run.
I find no decision expressly on the point in this state and we
have 110 general statutory rule. It, however, appears from the
decision of our supreme court in Schroeder v. Feuerstein, 159
AVis. 356, that our court is inclined to favor the holding over in
such eases, and in this opinion, by way of argument, the follow
ing statement occurs:

1, harmony with the gcnei-al rule that an officer
ifies ' '^ successor is elected oi' appointed and qual-
If such IS the general rule and such general rule be applicable to
the board of park commissioners in Milwaukee, created by eh.
488. Laws of 1889, then Bill 471, A. is of no effect but would be,
if enacted, a mere legislative declaration of what is already the
lau. In view of the fact that a division of authority exists on
this quesUon, and since our own court has not directly held either
way, It is .still largely an open question in this state. In my
opinion, however, the indications are and the preponderance of
reason and authority is in favor of the holding over rule.
The Bill 471, A. is presumably proposed with the purpose ei

ther of changing the law or of settling the law upon this point.
Assuming that the bill, if enacted, would change the law and
would operate to extend the term of members of the board of
park commissioners in Milwaukee beyond the term as fixed by
ch. 488, Laws of 1889, the question recurs, first, as to whether
this bill would apply to the term of a member of the board
whose term had already expired at the time of the passage of the
bill, and, second, whether, if it did so apply, the enactment would
be valid.

Upon the first question just stated, it is to be observed that in
general statutes are construed as intended to operate prospec-
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tively only and not retrospectively. It is to be observed that
sec. 1 of the bill contains no express language indicating that the
bill is intended to operate to revive and extend a term of office

heretofore expired or to operate upon any such term of office
even tliough tlie incumbent thereof be, in fact, holding over.
Sec. 3 of the bill declares, "This act shall take eifect upon pas

sage and publication." The rule of construction is stated in a

ease involving similar questions. State ex rel. Dithmar v. Bun-
nell, 131 Wis. 198, where the court said:

"The last clause quoted indicates an intention that the act
should be pro.spectivc in its effect and force and not retrospec
tive. Such is the ordinarj' rule of constimction where there is
nothing in the act to indicate a contrary intention."

The act involved in that case was one extending the term of
county judges appointed to fill vacancies and the court indicates

eleai'ly that the act was regarded as operative upon the term of
county judges so appointed prior to the passage of the act only
because the act expressly declared "all county judges heretofore
appointed" should hold for the extended term.

In view of the rule stated and of the application of it by the

court, I am of the opinion that this bill in its present form would
not be given effect to alter, revive or extend any term of office
which had expired under the law existing at the time of its pas

sage, but that it would be held to apply only to terms of office
not expired at the time of its enactment.

Assuming that the bill does extend the term of office of the

pai'k commissioners in Milwaukee, and attempts to extend the

term of a commissioner whose term has in law and in fact ex

pired, it would be of doubtful validity. The court would not

construe i1. as of such effect, if the language of the bill permitted
any escape from such construction, under the principle that of

two constructions, the one valid and the other invalid, that which
will sustain the law will be adopted, for the legislature will not
be held to have intended the enactment of an unconstitutional

statute. It is beyond the power of the legislature to extend a
term of office if the office is one to wliieh the legislature could
not, in the first instance, have made an appointment, and the
legislature is precluded by sec. 9, art. XIII. "Wis. Const., from
appointing city officers. O'Connor v. Fond du Lac, lOS "wis.
253; State ex rel. Dithmar v. Bunnell, 131 Wis. 198.
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In the course of opinion in 100 Wis. 253, one dealing with the
tenu of the chief of police of a city, the court said:

"The validity of the legislation extending the term of office
of I'cspondeiit, regardless of the will of the appellant, must be
tested by see. 9, art. XIII, of the constitution, which provide.s
that:

" 'All city, town and village officers whose election or appoint
ment is not provided for by this constitution shall be elected by
the electors of such cities, towns and villages, or of some subdi
vision thereof, or api)ointed by such authorities thereof as the
legislature shall designate for that purpose. All other officers
wliose election or appointment is not provided for by this consti
tution, and all officers wiiose offices may hereafter be created by
law, shall be elected by the people or appointed, as the legisla
ture may direct.'
" * « a

"It will be observed that the language of the constitution deals
with several classes of officers: first, city, town and village officers
AchoHO election or appointment is ])rovided for by the constitution;
second, such officers not jirovided for by the constitution; third,
all otiior officers whose election or ap])ointment is not provided
for by the constitution; fourth., all officers wliose offices were cre-
ate<l l)y law subseiiuent to the adoi)tion of the constitution. It
was absolutely taken out of the power of the legislature to ap-
l)oint any officer of the second class mentioned, such power being
cx[)ress]y conferred upon the i)eople of the municipality served
by such officers." Pp. 2G4-, 265.

"It follows that it is the duty of the court to declare the act in
(luestion, so far as the etfect thereof would otherwise be to extend
the term of office of any officer mentioned in it, either expressly
01' by taking from cities tbc ])owc!' to elect and install his suc
cessor, an excess of legislative authority and void." P. 269.

In my opinion, it is doubtful whether the bill change.s the ex
isting law and it probably does not. If it docs, it would be con-
si rued as applying only to the terms of office hereafter expiinng.
1 f construed as applying to extend a term of office of a city officer
whose term had expired when the bill was passed, the bill would
be to that extent invalid.
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PnUic IIcaJilv—Quaraniinc—The statutes of this state pro
vide a penalty for breaking a quarantine, the ruling of a certain
court to the contrary notwithstanding.

Dr. C. a. Harper, Api'il 5, 1917.
State Health Officer.

I have 3'our letter of April 4, 1917, asking for iny construc
tion of see. 141G—15, Stats., relating to quarantine. It appears
therefrom, that Judge Taylor, of Barren, discharged the de
fendant, who was complained of under said section; that the de
cision was based upon the conclusion that said section does not
make the disregard of a quarantine notice a misdemeanor or
prescribe any penalty for violating said notice, and that the lan
guage of the notice, whereby persons are forbidden to enter or
leave the premises, altlunigli prescribed by the statute, goes
merely to form of notice and does not constitute any statutory
prohibition against disregarding the quarantine notice. In other
words, it was lield that the statute merely pi-eseribes the form of
notice but docs not give any validity to said notice.
Such a result is certainly surprising. It cannot have been in

tended by the legislature.
The statute expressly says that the liealth officer shall, when

ever he learns of the existence of a quarantinable disease, im
mediately and cffeetiA^ely quarantine the diseased person and in
fected premises.

*  • In such manner and for such time as the state
board of hcaltli in its nilcs sliall determine necessary to prevent
transmission of the disease. Whenever a house, * * * is
placed in quarantine, a placard shall he posted in a conspicuous
position on such building, giving the name of the disease for
wlueh quarantine is established, or the word 'quarantine' in let
ters not less than two inches long. Such placard shall contain
the following quarantine notice: 'All persons arc foi'bidden to
enter or leave these premises without a special written permit
fi'oin the health officer having jurisdiction and all persons are
forbidden to remove, obscure or mutilate this card or to interfere
in any way with this fiuarantine without written orders from
said health officer, under penalty of a fine or imprisonment as
provided in section 4608 of the statutes.' " Sec. 1416—15,
Stats.

"If quarantine is violated," guards are to be stationed to en
force the (|uarantine and are vested with police powers. Sec.
1416—15, Stats.
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Judge Taylor, liowcvcr, held that, notwithstanding the posting
of such notice by a health officer at the proper place and under
conditions mentioned, there was, nevertheless, no quarantine. Of
course, a quarantine cannot be violated where there is none. His

decision eonvicts the legislature of talking nonsense when it
speaks of a quarantine and the violation thereof. Such a ruling
seems untenable to ine. As a matter of fact, there was a quaran
tine. The statute expressly says the health officer shall effec
tively quarantine the diseased person and the place he occupies.

"Quarantine" is a very common word, of well-known mean
ing. It is defined by "Webster thus:

"To compel to remain at a distance, or in a given place, with
out intercourse, when suspected of hawig contagious disease;
to put under, or in, quarantine."

The mere statement that a person or place is quarantijied at
once conveys to the mind the information that communication is

interrupted and that the person quarantined is not privileged
to go abroad, and that persons without the quarantined place
may not go in and out of such place.

The purpose of the statute cannot bo in doubt. It is expressly
said to be to pi-event the spresid of di.sease. To that end a quar
antine was commanded in certain eases. The form of the notice

by which the quai'antinc was to be declared is prescribed by the
statute and foj-ms pai-t of it. Beyond question, it was the inten
tion to make the violation of the quarantine notice a violation
of law and to provide a penalty therefor. To hold that this stat- "
lite is without legal sanction and that the notice itiay be disre
garded and the quarantine violated with impunity, amounts, it
seems to me, to a quibble, is subversive of the purpose of the
law and makes the quarantine placard worthless paper. It eon
victs the legislature of doing a worse than useless act. It is sim
ply absurd to coiumaiid the posting of a notice which every one
is at liberty to ignore. Such a notice would not declare or es
tablish a quarantine.

Judge Taylor decided, in effect, that the notice was a lie, so
far as it jirctended to say that the quarantine was established
and that its violation subjected the offender to punishment. I
cannot believe that the supreme court would sustain such a rul
ing. A somewhat similar contention was made in the supreme
court and by it rejeelcd, in State v. Lanqc Canning Co., 157
W. 777.
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Furthermore, it may be presumed that this notice, in other
words, the quarantine, is for the time prescribed by the rules of
the state board of health. The statute above cited so provides.
Now, it seems to me that such notice, posted according to the
rules of the board of health, cannot be disregarded without in
curring the penalties prescribed by sec. 4608, Stats., for it is
there provided that a person wlio violates

"any order or regulation of any board of health, lawfully made,
and duly published, shall be punished," as there stated.

You are to i-emember, however, that this is simply the opinion
of this department and that it is not binding upon the courts.
One" court has held that sec. 1416—15 is without legal sanction,

and other courts may do likewise. To make certain that there
will he no recurrence of such a ruling, it would be simplest and

best to so amend the statute as to make it impossible. That ob
ject, I believe, would be accomplished by adding to the end of
the section the following:

"ICvcry violation of such (juarantine and notice and every dis
obedience or disregard of such notice or its terms shall be pun
ished in the manner provided in said section 4608."

Counlie.^—Tow7i.<t—Bridges and Ifighwaijs—Public Officers—
County Treasurer—"Where a town has bori-owcd and advanced
money voted by it for the improvement of a state aid highway,
the county treasurer simply repays it to the town treasurer, tak
ing his receipt therefor. No county order is necessary.

April 5, 1917.

Charles Voigt,

District Attorney,

Sheboygan, Wisconsin.

Under date of April 2, 1917, you ask to be advised as to the
procedure to be followed by the county treasurer in the matter
of reimbursing a town for the state's and county's share of road
work done with money borrowed by the town under see. 1317m
—4, subscc. 7, subd. (a), and deposited in the county treasury.
The statute just referred to provides that if the town meeting

vote a tax for improving a portion of the system of prospective
state highways the succeeding year, under conditions named,
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"* * * The town board of such town is authorized* • • •
to borrow a sum equal to three times the sum voted by the elec
tors of the town and to deposit the same in the county treasury.
The county highway eommissioner shall expend such suip, if
imssihio, in the same year it wiih voted and the road constructed
witli such sum shall be included in the annual report for such
yeai'."

This is merely a provision whereby the town atlvances the
s1 ale's and coimty's sliarc of the cost of the road work, enabling
the work to be done one year in advance of the time it otherwise
would be performed. When the funds are provided by the state
and county for their respective shares, those funds really belong
and ai'c to go to the town to reimburse it for the moneys ad
vanced.

There is no specific provision of statute pointing out how tliis
refund shall be accomplished, but I am of the opinion that the
language of sec. 1125, Stats., to which you refer, is broad enough
lo include this particular matter, and I therefore advise that the
county treasurer may make the payment to the town treasurer

in this matter under that section.

It is there provided that each county treasurer shall pay to
each town treasurer, on depiand,

"all money collected or received by him and belonging to such
town."

Under that procedure no county order would be drawn. The

county treasurer simply pays to Ihe town treasurer the amount
diK! the town and takes the town treasurer's receipt therefor.
This is the procedure followed when the county treasurer pays
to the town treasurer school moneys or any other moneys belong
ing to the town. See. 715, Stats., is not applicable in such a case,
first, because there is a special provision of law therefor, and,
secondly, because the money, strictly speaking, docs not belong
to the county but belongs to the town.
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Peddlers—Tran.sienI Mcrclumts—A town board may require a
local license only of that class of transient merchants described
in sec. IbS^a.

W. B. Surplice,
Assistant Disfrici Alfoniey,

Green Bay, Wisconsin.

Under dale of March 30, ;1917, you have submitted this ques^
tion:

Does the power which is conferred by sec. 1584d, Stats., upon
town boards, to require a per diem license fee, extend to the per
sons contemplated by sec. 1574, Stats., or is such power limited
to the persons and matters covered by see. 1584fl, Stats.?

It is my opinion that this power of requiring a license is lim
ited to the persons and transactions menlicned in sec. 1584u, and
that it docs not extend to those described in sec. lt)/4. ^
A i-eadiiig of those pi-ovisions as they occur in Stats. 1915

tends to lead to that conclusion, but the true interpretation, it
seems to me, appenrs much more plainly when the history of the
legislation which relates to peddlers and transient merchants is
considered. The tirst authority of any kind conferred upon town
boards to exact licenses from iieddlers was given by ch. 5, Laws
of 1878. It was a limited power and applied to a specified class
of towns.

"The supervisors of the several towns in this state containing
villages not incorporated • * ^ are hereby anthoiyed and
shaU have power to * ' * license and regulate the traffic of
all hawkers and pcddlei's endeavoring to procure the sale ot
goods • * * by putting up booths oi- stalls, or stopping
with their vehicles * * in any of the streets, alleys, public
squares or vacant lots within and near the limits of any ot said
villages, * • • during any days of public assemblages hekl
therein • * • * not to exceed twenty days in any year.
Sec. 1, eh. 5, Laws 1878.

Those licenses were good only for the designated days. Said
ch. 5 thereafter became sec. 1584a, Rev. Stats., and remained
substantially unchanged until 1905.

Ch. 67, Stats., is entitled "Peddlers," and begins with sec.
1570. Ch. 490, Laws 1905, repealed ch. 67, Stats., and reenacted
a complete scheme for the licensing of peddlers and transient
merchants. The present revised statutes contain the provisions
of said ch. 490, with amendments to give them proper section
numbers.
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Referring to eh. 490, Laws 1905, see. 1, provides that no per
son shall engage in the business of a hawker or peddler without
oblaming a state license; see. 2 fixes the fee for such license-
see 3 provides liow the apidieation for a license shall be made;
and see. 4 provides for the issuance of the license. The first four
sections dispose of hawkers and peddlers.

See 5 defines transient merchants, requires them to obtain a
state hecnsc to do business; fixes the amount of the license fee
to be paid the state,

"and in addition to such amount, after receiving such license
also pay to he treasurer of any dUj or village where he may be
j^^ondueting his business a sum not to exceed twenty-five dollars
busil'i on his

Sec. 6 liimts the use of such license to a single person, and
commands the licensee to exhibit his license to specified officers,
and provides a penalty for refusal to do so; see. 7 says that the
act shal not limit or repeal the rights of any city or village to
Hit ler license peddlers and transient merchants where author-

• ty to do so .s othorNvise conferred; sec. 8 provides for revoca
tion of state hecnsos, and see. 9 preseribes a penalty to be irn-
posed on those who engage as peddlers.or transient merchants
w.thout bcenses; sees. 10, 11, 12, 13 and 14 relate to treasury
agents, and sec. 15 relates to circuses and exhibitions

Sec. 16 (now section 1584«, Stats.), provides as follows:

person, firm or corporation which shall not have be-
W in the town, city or vTl-
oinos . ■ fn s I <"• <=<»-POration sells m-exposes fo, f le a".!, Sooels • • • and which shall adver-
•  ' . . ^ thereof is an insurance bankrimtinsolvent assignee, trustee, estate, exceutor, administrator re'
ceiver, .]ob lot or closing ont sale, or a sale of goods • • •
damaged by smoke, fire, water or otherwise, or that by reason of

goZ"''i "•■cpinstances sueh7  1 ,1 , . disposed of for less than their realvalue, shall befoi-o commencing or advertising a sale thereof
procure a slate awl local license in the manner hereinafter pro'
•ifiWt the"- u -sections following shallaftect the right of any town • • • to adopt such resolutionsoideis or ordinances relating to sueh sales and the advertisement
thereof as are authorized by law." auveiustmeni
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Sec. 17 specifies how the application for the state license un
der said sec. 16 shall be nuicle; and see. IS fixes the fee therefor
and the penalty for engaging in siicli business without the state

license, and makes the license untransfei-able.

" Section 19. Any town.board, « * * may, by resolution,
ordinance or order, rcquii'c the paynuMit by every person, firm
or corporation intending to make such sale a per diem license fee
not exceeding twenty-five dollars,"

and prescribes how the local license shall be obtained. This sec

19 is now sec. 1584d.

The language of ch. 490, Laws 1905, and the relation of tlie

various sections of that chapter to one another, show very clearly
that the power granted by sec. 19 (now sec. 1584d) to town
boards to require a local license is confined to a special class of
ti'ansient merchants, that class being the one described in or cre
ated by sec. 16 of the act (now sec. 1584a, Stats.).
The fact that some of the sections of ch. 490 have become sep

arated in the compilation known as the "Wisconsin Statutes of

1915" does not, of course, in any way, change the scope or mean
ing of the law; it must still be read and interpreted as it was
when first enacted.

Further evidence that the legislature did not intend that the
licensing power conferred upon town boards by sec. 19, ch. 490
i,sec. 1584(Z, Stats.), should extend to this Idnd of business is
found in sec. 22, ch. 490 (now sec. 1584g). This section is, in
substance, what was formerly eh. 5, Laws 1878, and sec. 1584a
Rev. Stats. Said sec. 22, ch. 490, gives supervisors of towns in
which there is an unincorporated village authority to license
peddlers and transient merchants to erect booths and to stop
their vehicles in streets and vacant lots, for the purpose of sell
ing their wares during days of public assemblage, not exceeding
twenty in any, year.
I fail to find any express provision of law authorizing town

boards to I'cquirc a license fee from transient merchants gener
ally. The power is confined to those tran.sient merchants or ped
dlers that fall -within the provisions of sees. 1584a and 1584g',
Stats.

You wish further to know whether the persons mentioned in
sec. 1574, Stats., are amenable to a resolution of the town board

which requires a yearly (not per diem) license fee of transient
merchants.

14—A. G.
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I have already expressed the opinion that the town board has
no authority to require a local license of such persons, and there
fore this question needs no answer. I will say, howevei-, that it
seems to me that a resolution which fixes an annual license fee is

not a compliance, with sec. 15846?, Stats. That section authorizes
any town board, by ordinance or resolution, to require from cer
tain persons doing a specified business "a per diem license fee
not exceeding twenty-five dollars."
Where the fee is an annual one, there is no way of knowing

how much will be required of a transient merchant for doing

business a single day. To be valid, any such action of a town
board, it seems to me, must name the fee which is to be paid, as
the statute says, for each day.

CounUcs—Indujcnl, himnc, etc.—Tlie county from which an
incorrigible girl is sentenced to the industrial school for girls is
liable for her support in such institution, irrespective of her legal
settlement.

April 6, 1917.

ViLAS H. WlIALEY,

District Attorney,

Racine, Wisconsin.

In your recent letter you say that an incorrigible girl of your
city is about to be committed to the industrial school for girls,
and the question has arisen as to her support while she is con
fined to that institution. You state that this girl came to Racine
in the month of October, 1916, coming with her parents from
the city of Kenosha, Wiscon.sin; that shortly after she came to
your city, in the month of November, 1916, she was placed on
probation, and since that time conditions have been so unsatis-
factoi-y and her conduct has been such that it is noce.ssary now
that she be committed to the industrial school for girls. You

iiuiuire as to which county must pay for her support while con
fined in said institution.

Under sec. 1786, an institution of that kind has the right to

conlra<'t for her support with the county responsible therefor.
It is not a (lucstion of the legal settlement of this girl at the
time when she is sentenced; for the statute relative to legal set

tlement, sec. 1500, is applicable only to indigent persons for
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wlioxc support the counties or municipalities are liable, and it
is also applicable to insane persons supported in asylums. Said
statute is not applicable, however, to an incorrigible girl who is
sentenced to the industrial school for girls. The county from
which she is committed to said institution and in which she has

a legal residence will be the county with whom said institution
can ]iiakc the contract for the support of the said iinnate.

I am of the opinion therefore, that the county of Racine is lia
ble for the support of this incorrigible girl while confined in the
industrial school for girls.

Inloxicaliufj Liquors—Use of License Moneys—License mon
eys not required for the support of the poor or prevention of dis
ease, etc., may be used for ordinary municipal purposes, although
they should probably be kept in a separate fund.

April 10,1917.

D. K. Allen,

Bistnct Attorney,
Oshkosh, Wisconsin.

In your communication of March 30 you direct my attention

to sec. 1562, Wis. Stats., and you state that the towns and vil
lages in your county have made it a practice to turn a portion
of such license money into the general fund of such village or
town. You inquire whether I know of any authority for their
doing so. You also inquire:

"If the amount received for license money is in excess of the
amount required for the support of the poor and prevention of a
spread of disease, what disposition should be made of such ex
cess ?''

Said sec. 1562 provides, in part, as follows:

"All moneys derived from such licenses shall be kept separate
from other moneys by the town, city and village treasurers and
be applied solely to defraying the expense of supporting the poor
and, if ordered hy the city council, village hoard, or town hoard,
for the prevention of disease and of the spread of disease and
for public health administralion in the city, town or village which
gi'antcd the license so far as is necessaiy for that purpose, pro
vided that such city, to\vn. or village supports its own poor.''

I presume, although you' do not so state in your letter, that
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your county has not adopted the county system of supporting
the poor, and that tl\c towns in your county are liable for their
support. If that is not the case, then the special provision not
quoted, but following the above quoted part of sec. 1562, would
be applicable.
Under the a])ove quoted provision of sec. 1562, it appears that

the license jnoney is to be used for the support of the poor, and
for tlie prevention of disease and spread of disease and for public
health administration in the city, town or village, so far as said
money is necessary for that purpose. The clause ''so far as is
necessary foi' that purpose" modifies all that part preceding it
and is applicable to the expense of supporting the poor, as well as
to the expense of administration of the health department and
pi-evention and spread of disease.
That part of the above quoted portion of sec. 1562 which is

underlined was added thereto by the amendment in cli. 460, Laws
1913. The clause "so far as is necessary for that purpose" was
not added by said amendment but was already in the statute, as
it read prior to the amcndiiicnt, so that it is evident that the
clause applies to the part of the section which refers to the ex
pense of supporting tlie poor, as well as to the other part, which
was added by the amendment.
Under this statute, it is necessary to keep the license money

sepai'ate from other moneys in the trcasui'y. I find no authority
anywhere which authorizes the local authorities to place said
money in the general fund. It is true, however, that the money
in this fund may be used for general expenses or for any purpose
that the local authorities may decide, if it is not needed for the
support of the poor or for the prevention of disease or the spread
of disease, or for the administration of the public health; and it
leally does not make very much difference whether the money
is in a separate fund which is used for general expenses, or
whether it is in the general fund. But, in order to comply
strictly with the statute, I believe the money should be kept in a
sepai'ale fund; and if it is not needed for the purposes desig
nated in the statute, it may be paid out of this fund for the gen
eral expenses of the village, town or city, as the case may be.
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Coiwititutioiutl Law—Trading Sta^nps—The legislature may

prohibit the use of trading stamps.
April 10, 1917.

Honorablio Charles F. Hart,

Member of Assembly.

I have your request for opiniou in -whieh you submit, in type
written form, a proposed substitute for Bill No. 351, A., entitled

"A bill to create section 1747»i of the statutes, prohibiting the
use of trading stamps and providing a penalty."

In your request you ask to bo advised Avhetlier the proposed
substitute bill, if enacted, would be constitutional.

Subsee. 1 of the proposed bill reads as follows:

"No per.son, firm, corporation, or association within this state
shall use, give, olfer, issue, transfer, furnish, deliver, or cause or
authorize to be furnished or delivered to any other person, firm,
coi-poration, or association within this state, in connection with
the sale of any goods, wares or merchandise, any trading stamp,
token, ticket, bond, or other similar device, which shall entitle the
purciiascr receiving the same to procure any goods, wares, mer-
chamlise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device, except
that any manufacturer, packer or dealer may issue any slip, ticket
or check with the sale of any goods, wares or merchandise, which
slip, ticket or check shall bear upon its face a stated cash value
and shall be redeemable only in cash for the amount stated there
on, upon presentation in amounts aggregating twenty-five cents
or over of redemption value, and only by the person, firm or
corporation issuing the same."

Subsec. 2 of the bill makes it the duty of the dairy and food
commissioner to enfoi'ce the provisions of this section.

Subsec. 3 ])rcscribes a penalty for violation of the section by
fine or im])i'isonmcnt, or both.

It will be observed that the .substantive pi-ovisions of this bill
are ])rohibitory in character. They prohibit a method and prac
tice of doing business heretofore prevalent and lawful. They
are aimed at so-called "trading stamp" schemes, and "premium
systems." The primary question, of course, is whether it is
within the power of the legislature to prohibit these methods of
advertising business. There have been many decisions of state
and federal courts upon this question. While these decisions
have been announced with respect to laws differing as to detail,
they have dealt mainly with this primary question.
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Prior to the (h^eisions of the supreme eourt of the United
States in the eases arising under the trading stamp laws of the
state of Florida and the state of AVashington, announced about a
year ago, the overwhelming weight of authority, as measured by
the number of decisions in this country, was to the. effect that
such business practices and systems were no more than a legiti
mate method of advertising, and that the prohibition of them was
not within the scope of the police power of the state. In most
cases, tlierefore, it was hold that laws of this character were un

constitutional, as depriving persons affected thereby of their
propei'ty without due process of law and denying to them the
C(iual protection of tlie laws, conti-ary to the Fourteenth Amend
ment of the federal constitution, and similar provisions of state
constitutions.

By the decisions of the supreme court of tlie United States just
referred to, the judgments of the inferior federal courts declar
ing .such legislation unconstitutional were reversed (East v. Van
Demon cO Leivis, 240 U. S. 342; Tanner v. Little, 240 U. S. 369),
and the decision of the supreme court of the state of Washington
.sustaining such legislation was affirmed (Pitney v. Washincjlon
240 U. S. 387).

Ihe decisions of the su])remc court, of course, determine the
validity of such legislation as against any objection which may
be raised under the federal constitution. That eourt, in the
cases cited, holds that the method of doing business, at which the
legislation is aimed, is not merely a legitimate method of adver
tising. In the course of the opinion of the TLu^t ease, supra, the
eourt said:

"The schemes of complainants have no such dircctne.ss and
effect. They rely upon something else tlian the article sold.
I'hey tempt by a promise of a value greater than that article
and apparently not represented in its price, and it hence may be
thought that thus liy an appeal to cupidity lure to improvidence.
This may not be called in an exact sense a 'lottery,' may not be
called 'gaming;' it may, however, be considered a.s having the
seduction and evil of such, and whether it has may be a matter
of inquiry, a inatter of inquiry and of judgment that is finally
within the power of the legislature to make. Certainly in the
first instance, and, as we have seen, its judgment is not im
peached by urging against it a difference of opinion." 240 U S
365.
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In the Tanner and Pitney cases the court rested its decision
largely upon what it had said in the East case, and in the opin
ion in the Tanner case said:

"Tlic opinion in East v. Van Pcnian c& Lewis is, therefore,
decisive of the contentions in this case. We said there that there
were manifest differences between the 'premium system' of ad
vertising and flic other methods enumerated and that those dif
ferences justified a difference in measures." 240 U. S. 381.

It is not necessary, in order that a practice may be within the
power of the legislature to prohibit, that such practice be vicious,
immoral'or inherently evil. It is sufficient that the practice be
one which the legislature may have reasonable ground for be
lieving is detrimental to public health, safety, morals or the
general welfare. If it be such, then it is within the police power
of the state to prohibit it, and whether it shall be prohibited or
not is a legislative question.
As the court said in the opinion in the East case, above quoted:-

"It is the duty and function of the legislature to disceim and
correct evils, and by evils we do not mean some definite injury
but obstacles to a greater public welfare." P. 357.

There is a material difference in the form of the bill sub
mitted and of the legislation which was before the supreme
court of the United Stated in the trading stamp cases. This
difference, however, so far as constitutional questions are con
cerned, is, in my judgment, one of form only. The bill sub
mitted absolutely prohibits the trading stamp and premium busi
ness. The statutes of Florida and of Washington, which were
before the court in those cases, did not, in form, so prohibit, but,
instead, imposed license taxes and regulations upon the business.
This difference docs not, however, invoke the application of dif
ferent constitutional principles. If the business, or the method
of business, is distinguishable from wholesome and legitimate
business or methods of business, because it makes "an appeal
to cupidity" and affords a "lure to improvidence," as said by
the supreme court, so as to justify its selection and classifica
tion for purposes of taxation and regulation not applied to other
busines.ses or methods of business, then it is equally legitimate
upon the same grounds to make siich selection and elassificatiop
for the purpose of prohibition,
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Such, indeed, is the effect of the holding of the supreme court
in the eases cited. In those cases it was urged upon the court,
as establishing the uneonstitutionality of the statutes, that the
taxes and regulations imposed were of such character as to
amount, in effect, to prohibition of the business. In the Rast
ease the court said that while it was not clear that the tax pro
posed by the Florida law was prohibitive in character,

granting it to be so we have shown that the business schemes
described in the bill are not protected from regulation or prohi-
hiiion by the constitution of the United States." P. 368.

It had been eonccded by the supreme court of Washington
that the license fee and regulations imposed by the statute of
that state would be prohibitive of the business, and the supreme
court said of this law, in the opinion in the Tanner case:

In the view that the license is prohibitive Ave may concur,
and concede that such is the effect gh'on it by the supreme court
of the state * * *_ think it was competent for the
state to give it that effect." P. 386.

The same principles of classification which permit of the se
lection and prohibition of the trading stamp scheme and pre
mium system as a business practice, in my opinion, apply like
wise to and jiermit the subelassification or exception made in this
bill by which any manufacturer, packer or dealer is permitted
to

issue a slip, ticket or cheek with the sale^of goods, redeemable
only in cash * * * upon presentation in amounts aggregat
ing twenty-five cents or over of redemption value and only by
the pei-son. firm or corporation issuing the same."

Several legitimate considerations readily suggest themselves
which justify the prohibition of the trading stamp scheme and
the preniium system, on the one hand, while permitting the is
suance of cash discount slips, cash regi.ster checks, and the like,
redeemable in cash only by the party issuing the same, on the
other hand. It appears to liaA'e been argued, in fact, in the
trading stamp cases, that this latter practice could not be pro
hibited and, therefore, that the giving of trading stamps could
not be prohibited. But the supreme court, in its opinion in the
liast case, clearly implied that there was a difference between,
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the issuance of cash discount slips redeemable in cash and the
issuance of trading stamps redeemable by a premium system.
The fact that the court refused to express an opinion as. to
whether a statute prohibiting the former would be valid or in
valid, while holding that a statute prohibiting the latter would
be valid, Is a recognition that there are such differences between
the two methods or practices as Avould support a difference of
classification and a difference of treatment in legislation.

The classifications made by this bill cannot fairly be said to
be arbitrary or mere capricious selection. The bill manifests
an effort to frame a law to fit the situation. It appear.s to be
reasonably adapted and appropriate to the end sought to be
served. As has often been said by the supreme court of the
United States and of our own state, it is not essential to the

validity of legislation that such classifications be exact or scien

tifically correct. It is sufficient that they be not arbitrary se
lections. The requirements of that rule at least arc, I think,
met by the provisions of this bill.

The foregoing deals with the question of constitutionality
under the Fourteenth Amendment of the federal constitution,
because that is the principal ground upon which such legisla
tion has been heretofore questioned. The trading stamp eases
cited dispo.se, also, of all objections which might be raised under
the cont)-act clause and the interstate commerce clause of the

constitution of the United States. These considerations, also,
in my opinion, dispose of any questions which might be raised
under the eonstitntion of this state. Tlie state constitution con

tains no prohibition upon the passage of legislation in the ex

ercise of the police power which is broader than the Fourteenth

Amendment to the constitution of the United States. The only
provision of the state constitution which in some measure ap
proximates the guarantio.s of the Fourteenth Amendment of the
federal constitution are the general equality clauses of sec. 1,
art. I:

"All men arc born equally free and independent, and have
certain inherent rights; among these are life, liberty and the
pursuit of happiness; to secure these rights, governments are
instituted among men, deriving their just powers from the con
sent of the governed.''
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It is not certain that the franiers of the state constitution in

tended tliat the general equality clause of the first section of

that instrument should have the same or substantially the same

effect as the guaranties of the Foui-teonth AmendmenL. What

force and effect these equality clauses have, if any, has been
given to them mainly by decision and construction of our state

supreme court. Our supreme court, in Black v. Slate, 113 Wis.
205, while admitting that the language "of sec. 1, art. I is "some

what vague and general,—somewhat in the nature of a rhetor

ical flourish," said:

"The phrase must Jiiean equality before the law if it means
anything.''

And added:

"The idea is expressed more happily in the Fourteenth
Amendment, where it is said that no state shall deny to any
person within its jurisdiction the 'equal protection of the law.' "
P. 219.

And later, in Nunnemacher v. State, 129 Wis. 190, the state su
preme court said:

"As the general equality guaranties of our own constitution
are substantially the equivalent of the equal protection of the
laws guaranteed by the Fourteenth Amendment, we are content
to follow the decisions of the United States supreme court."
Pp. 222, 223.

Whatever may l)e the effect of the so-called "general equality
clauses" of our constitution as a limitation upon the legislative
power, I think it cannot and will not be suggested by any one
that tlicy are in any view more restrictive upon the legislative
power than are the limitations of the Fourteenth Amendment.

While the state court has said that in applying these so-called

"general equality clauses" of our constitution it ^vill be "con

tent to follow the decisions of the United States supreme court,"
there is no reason to suppose that it will go farther in restrict
ing the power of the legislature under either the state or the

federal constitution than it is required to go by the decisions of
the supreme court of the United States.
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Sections—Compensation for printing notices of judicial elec
tions and elections for state and county superintendents dis
cussed.

April 10, 1917.

J. H. 1-IlLL,

District Attorney,

Baraboo, Wisconsin.

Yon ask to be advised as to the compensation which can be
paid to a weekly newspaper published in a city of the fourth
class for printing the notice of the election of judges, of state
superintendent and count)' superintendent, held on the first
Tuesday of April. You ask whether such election is to be con
sidered a general election or a judicial election.

It seems very plain to my mind that such election was not a
general election, as that expression is used in the statutes. The
Avords "general election" are used in subd. (4), sec. 6.22,
Avherein the compensation of newspapers is fixed, in the same
sense in Avhich they arc used in sec. 6.03, wherein the time for
holding general elections is prescribed, and in sec. I, art. XIII,
Const., wherein it is provided:

general election shall be held on the Tues
day next succeeding the first ilbiiday in November."

I therefore conclude that the compensation for the spring
election notice is not as for a general election. What the com
pensation is to be, however, is not quite so eA'ident. Subd. (4)
provides:

"The compensation to be paid for all publications pursuant
to sections G.21 and 6.22 shall .be sixty cents per square for
weekly papers « « * but in cities of the third and fourth
classes the total shall in no case exceed the sum hereafter speci
fied, to wit: For a general election in weekly newspapers one
hundred dollars; * * * for a judicial election in weekly
newspapers twenty-five dollars; * • * for a municipal elec
tion in weekly newspapers fifty dollars; * • • which in
each case shall cover all insertions required to be made.'

Said see. 6.21 provides for the publication of official ballots,
and sec. 6.22 provides for the form of notice of general election,
information to voters and ])iiblication thereof, and the fee there
for. The election of a state superintendent may be regarded
as part of the judicial election, so far as notice to voters and the
like are concerned.
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H ̂ # #
The state superintendent shall be chosen * • •

at the same time and in the same manner as members of the su
preme court." 8ce. 1, art. X, Const.

Other statutory provisions, more or less directly in point, are
the following;

(1) Before an election to till any public office, the county
or city clerk of cacli county or city shall cause to be published
*  * * the nominations to office certilied to or tiled with him,
which publication shall be a facsimile of the official ballot.

(2} baid publication shall be preceded with a notice of the
time and place of holding the election, together with informa'-
tion to the voter * • which notice and information sbn]!
be substantially in the form provided in section 6.22, to be
varied and modified according to the nature of the election."
Sec. 6.21, Stats.

"(b) The election notices of the city clerk and county clerk
for officers to be voted for in such city, shall be issued and pub
lished by them in one notice whenever the elections to be no
ticed therein are to be held on the same day.
" (c) TJie cost of such joint notice shall be paid by such city

and county in proportion to the amount of space occupied."
Subsec. 7, sec. 6.21.

The directions for arranging the names of candidates for
county judge and for county superintendent of schools are all
found in sec. 6.20.

A superintendent, of schools shall be chosen biennially on the
first Tuesday of April. Subsec. 2, sec. 698, Stats.
From the several provisions of statutes, I have concluded,

first, that where the election notice did not include a "munici
pal election" the compensation to weekly newspapers in cities of
the third and fourth class is limited to twenty-five dollars for
publications pursuant to sec. 6.21 and 6.22, of the notices of
elections of judges and state and county superintendents; and
second, where such publications include a municipal election,
such compcusation is limited to fifty dollars for the publication
relating to city election, and twenty-five dollars for the rest of
the publication.
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Puhlic Officer—Town Treamrer—Counties—ToitJTW—Remedy
■*vhcrc town trcasnvcr fails to pay to the county treasurer the
town's share of fund for the improvement of a state aid highway.

April 10 1917.
13. S. Jednet,

District Attorney,
Black River Falls, "Wisconsin.

Your letter of March 17, 1917, has been received. You ask
for further advice upon the subject discus.sed in my opinion to
you dated March 13.* You now state that mandamus would
not be effective if the town treasurer is not financially respon
sible and that

"of course the town treasurer does not now have in his pos
session the $6.50 to turn over to the county treasurer."

You further state that the authorities which you have ex
amined indicate that the county may maintain an action against
the town treasurer and the sureties on his bond given pursuant
to see. 1080, Stats., but you do not cite those authorities, and
hence I can express no view regarding them.

There is, it seems to me, an undisclosed vital factor which will
determine what plan is to be pursued by Jackson county in this
matter. Where is the $650 or what became of it? If it was
embezzled by the town treasurer, there can be no doubt that he
and the sureties on one of his official bonds at least are liable
therefor. You mention the bond given under sec. 1080. In my
opinion, the liability would be on the bond given pursuant to
sec. 835, Stats.

The bond required by sec. 1080 is given to the county treas
urer in double the amount of the state and county taxes appor
tioned to his town and upon condition that he will account for
and pay over according to law

"all state and county taxes which shall come into his hands."

It may well be doubted that this $650 is state or county taxM.
The law under which it was levied provides that a town meeting
may vote "a special tax" to be used in the improvement of state
aid highways. '

Pate 162 of this rolume.
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•  * Tlic totel amount of sneli tax or taxes voted

•  • * in any town • • * shall not exceed" a specified
rate. "Said special tax or taxes shall be collected in money and
paid into the county treasury at the time the town's share of
county taxes are paid, in ease the petition of the to'wn for the
improvement • * • specified has been granted by the county
board." Subsec."!, see. 1317m—4, Stats.

"Such special tax may be expended to pay the town's share
of the cost of constructing bridges on a prospective state high
way." Subsec. 2, see. 1317m—4, Stats.

Subsec. 3 of the same section provides that moneys may be

donated to a town for the same purpose and may be accepted

by the town and the effect thereof

"shall be the same as if a tax of like amount had been voted."

There are other provisions which point the same way but enough

has been quoted to show that this $650 was raised by a town
tax and that it was never a state or county tax. True, it is to

be paid into the county treasury, but not as money belonging
to the county. Tt is paid as the town's share of the cost of road
work and to make the same available for disbursement when the

work is done. Being a town tax and having been collected by

the town treasurer as such, he is answerable therefor under the

bond which he gave pursuant to see. 835. As before stated, that
bond does not cover the moneys collected as state and county

taxes. Tt is conditioned that he will

"account for and nav over accordine to law all monevs which
shall come into his hands as such trcasnrcT. indudincr all moneys
received frmn the state or connty • • See. 835.

This bond shall he "executed to the town by its name." Sec.

810.

It is to he noticed that the duty to pay over the $650 was not
absolute. Tt was to he paid upon condition that the county

board had acted favorably npon the petition of the town. This
point serves to further show that the money came from a town
tax rather than a county tax. The distinction which is here
made between town taxes and state and county taxes appears

also in the warrant attached to the tax roll. Sec. 1081.

The town hoard is expressly authorized to enforce any liabil
ity upon said bond. Sec. 810 defines the powers of the town
board and includes the power:
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"(5) To demand payment into the town treasury of • • •
all damages suifered by the town by breaches of official bonds
*  * *; in case of failuj-e to comply with sucli demand to
bring and prosecute proper actions or proceedings to enforce
the same."

It seems plain, therefore, that the towi board could sue for
this money in case of embezzlement, but it does not follow nec
essarily that the county may not also maintain an action there

for. The county, in other words, has lost this amount and is

the real party in interest. Sec. 2605 requires an action to be

pi'oseciited in the name of the real party in interest except where

some other person is expressly authorized to sue under the cir

cumstances. A complaint in an action by the county against

the town, the town treasurer, and the sureties on this bond,

might not be demurrable.
On the other hand, if the town treasurer did not embezzle this

money, in other words, if it was expended under the direction
of the town authorities, the treasurer and his sureties should not

be held personally liable. The rank injustice of holding him
and his sureties liable, when the town has had the benefit of this
money, is apparent.

If the money was expended for town purposes, the funds

should be raised by the town unless other moneys are available

for the purpose. It is not the treasurer who collected the money,

but the tovni, that is indebted to the county. The town having

received the money, should pay the amount to the county. This
particular money was never separated from other funds or
segregated in the treasury. The total amount of general taxes,
state, county and town, were, in all probability, spread upon the
tax roll and entered as a single item opposite each description

of property and there was no way of distinguishing the money

which was paid for this special tax from the money paid for

other taxes. Sec. 1078 and see. 1079, Stats.

TTnleas this .$650 was embezzled, it is in contemplation of the
law. still in the town treasury. State ex rel. Gnrfield v. Phillip!},
163 Wis. 613. and cases there cited.

The payment of it into the county treasury could he compelled
by mandamus provided always that there is that amount of
money in the town treasury.
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JFowcvci', it is iimicpcssary to spend tiiiie or to be much wor
ried over tiic eluirai'tor of tlu; action which sliould be bi-oughl to
reimburse tlic county. A mistake in that i-egard is not serious
since the enactment of sec. 2836h, Stats. The action, in my opin
ion, should be brought by Jackson county against the town of
Garfield and the town treasurer, and the prayer for judgment
should ask that the town treasurer pay the proper amount to the
county treasurer if there are funds in the town treasury, and, if
not, then that the county have judgment against the town for
the amount due. This statement is upon the assumption that the
money has not been embezzled.

Indigent, Insane, etc.—State Prison—Convicts—The earnings
of a convict conditionally pardoned and placed in charge of pro

bation officer are not under the control of such officer.

April 10, 1917.
Honorable B. M. Jostad,

Stale Prohation Officer.

In your letter of April 28 you state that one, Zale Miller, was
convicted in 1916, in Jeffei'son county, of larceny and burglary;

that lie was sentenced by the circuit court of Jefferson county
to three years in Wisconsin state prison; that he served about
six weeks, when a conditional pardon was given him upon the
following conditions:

"This conditional pardon and release is granted upon the ex
press condition that the said Zale Miller abstain absolutely from
the use of intoxicating liquors for the balance of the term for
which he was sentenced; that he report once each month to B.
M. Jostad, state probation officer, upon such matters and at such
times as the said B. M. Jostad require; and that he conduct and
demean himself as a peaceable and law-abiding citizen."

You state that you were requested by the governor to receive
the said Zale Miller at Jefferson, to which to^\^l he had been sent

by Henry Town, warden of state prison, to place the pardoned
man at .some suitable employment and to look after him in the
same manner as a probation case. Pursuant to this request, on

August 28, 1916, you met Zale Miller and his former employer,
John Bramaii, at Jefferson, and the following agreement was en
tered into:
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Miller was to receive from Braman two dollars per day and
his board. Braman was to deposit all of the wages earned by
Miller, every Saturday, in the County Bank at Jefferson, to the
credit of Zale Miller, and the agreement was understood with
cashier, W. S. Henry, of the above mentioned bank. It was fur

ther agreed that John Bi'aman should furnish all actual neces
saries for Miller during the month, and at the close of each eal-
endai- month Bi-aman was to render a bill, in the nature of a
sworn statement, to you. You were to hold the check, book and
execute a check for a monthly settlement to John Braman, and
the same was to be forwarded and signed by Zale Miller, and
when so signed by Zale Miller and countei'signed by yourself, it
was to be honored at the bank. This was the mutual understand

ing with Zale Miller, John Braman, "W. S. Henry of the bank,
and youi'self.
You say also that in December, 1916, Zale Miller was permitted

to go to Newberry, Indiana, to see his mother. On this date
Miller had $31.50 on deposit in the Jefferson County Bank to his
credit. He had coming fi'om his employer $20.00 for wages.
In order to furnish Miller with the necessary traveling expenses,
John Braman gave Miller the $20.00 wages due him on that date,
and Braman claims to have coming to him for necessaries fur
nished Miller during the then current month, $31.50, being ex
actly the same amount as Miller had deposited to his credit in
the Jefferson County Bank. Zale Miller violated his parole, did
not return from Indiana as agreed, and has disappeared to parts
unknown, and you are now unable to locate him.
Braman has asked you to turn over to him a check in the

amount of $31.50, being the amount Miller had on deposit at the
Jefferson County Bank, and the amount Miller owed Braman for
advances for necessities.

You ask whether, under the circumstances as above stated, you
have authority to issue a check to John Braman for this amount,
upon the funds of Zale Miller, in the Jefferson County Bank, and
whether the bank could legally pay it over to said Braman.
In an opinion to the state board of control, September 20, 1915,

reported in Vol. IV, Op. Atty. Gen., p. 760, I held that paroled
prisoners and those on probation, as well as their earnings, are
under the complete control and authority of the board of control.

It should be noted, however, that this ease is quite different from
a ease where a man is on probation or parole. In this case, the

15~A. G.
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subject was pardoned and the only limitations upon his absolute
])ardon were the conditions set ont therein, wliic.h are enumer
ated al)ove. Under the agreement nnutc with a probation officer,

the employer, and the bank, no money was to be drawn out of
this account except on the check of Miller.
The arrangement with the subject is not that of a probationer

or a paroled prisoner. The situation seems to be an extra legal
one. The practice followed in this csise is not specifically pro
vided for in the statutes.

The money is deposited in the bank, to the credit of Zale Mil
ler, and can only be drawn out upon his check. It is true that
his check must also bear, under the agreement with the cashier,
the signature of the probation officer. This, however, does not
affect the relation of debtor and creditor between the bank and

Millei', who carries a checking account in the bank.
Looking at it from the angle of Braman, who claims an amount

ecjual to the whole amount on deposit, he has a sufficient remedy
at law and can proceed by starting an action against Miller, and
garnisheeing the bank for the amount that they have on deposit
belonging to Miller.

You are advised, therefore, that you have no authority to pay
the money to a creditor of Miller; in fact, you have not the power
to take the money from the bank without the consent of Miller.

The creditor, likewise, is powerless to get the funds out of the
bank, except by legal proceedings, as through garnishment.

Building and Loan Asaociations—Investment Associations—

Proposed form of association held to be subject to the investment
company statute, sec. 2014—27.

April lOi 1917.
Honorable A. E. Kuolt,

Coynniissioner of Banking.
On March 27 you submitted a letter from James I. Pitzsim-

mons, of Green Bay, and asked for my opinion as to the ques
tions involved therein. The letter is as follows:

"The association to be formed without capital stock, but with
a trans.ferable negotiable membership which would cost the
member $400 either paid in full or paid in varying amounts
from time to time until such membership was fully paid.
All forma of membership would give the member an actual
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interest in the profits of tlie corporation and they would
he entitled to a slnn'c of the ])J'ofits in proi)ortion to their in
terest. This a.ssoeiation to be engaged in the business of
building houses and selling them on land contract holding the
title to the property and contract as security for its investment.
Fully paid niembors of this association would have an option to
buy a home to be erected by this association at cost, surrendering
their membership in the association and applying the value of
their membership which generally would amount to the amount
paid in with accrued interest as a first payment on the purchase
price. Tlie prime purpose of this association to build homes for
those interested, but tliey would also be empowered to build
hoTucs for sale and to order for outsiders.
'"I call special attention to the fact that members of this as

sociation arc making an investment for which they are given cer
tificates showing them to be owners of a membership in the as
sociation which is transferable and which on its face would show
that they werd entitled to a share in the profits and that this
would include members wliose mcmbei'ship was not entirely paid.
These latter to be exactly in the position of subscribers to stock
in. a stock corporation whose subscription is not entirely paid.
They would not be compelled to build a home, but might remain
members of this association and collect their dividends indefi
nitely.
"This is the plan as originally outlined. I desir.e, however, to

a.sk whether any objection to this plan could not be overcome by
changing the idea of an association without capital stock to a
corporation having capital stock and taking subscription to cap
ital stock instead of a membership in the association. The first
l)lan to be preferable if there is no legal objection to the same.
I desire to call your attention to the point that this association
would not be taking payments from time to time for which they
would be promising something in the future, giving the sub
scriber nothing until a given amount is paid. It is true that all
payments received would generally be designed for the purpose
of i)uying a home tlirough this association, but in the meantime
subi^jcribers to have something to show for their money and to
be entitled to their full pro rata of whatever profits this associa
tion would show."

Tlie object of the association, as I gather from the purposes
set out in the letter, is substantially that of a mutual loan and
building association. The plan of the association, however, .seems
to contemplate a savings department giving to the depositor the
right to a membership wlieii $400 has been deposited either in
one sum or as accumulated by way of savings deposited. If the
plan eontemplate.s giving to the subscriber something of value
for deposits made at all times with security equivalent to that
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required by the statute, I can see no reason for modifying the
regular building and loan plan, and if, on the other hand, the
plan docs not contemplate giving, at the time of i-eceiving a pay
ment, the equivalent in value by way of securitj', or otherwise,
then the plan would eoine within the provisions of sec. 2014—27,
Stats., requiring a compliance with the provisions of ch. 93,
Stats., relating to foreign building and loan associations.
In fact, it is quite apparent, from a cai-eful reading of the

plan as outlined in the letter submitted by you, that until the
member has paid in the $400 by way of mcmbei-ship fee there
would be nothing of value upon which to issue a certificate or
other evidence of obligation with any degi-ee of security. It
seems to me that on the whole there can be no question but what
the association organized as outlined in the letter quoted above
would fall within the tirovisions of sec. 2014—27, Stats., and
would have to comply with all of the provisions of ch. 93 re
quired of foreign building and loan associations authorized to
do business in this state.

Public Officers—Cownty Board—Disirict Aitomey—ThQ
county board has no power to appro])riate a contingent fund to
the district attorney.

April 11, 1917.

C. C. Murphy,
District Attorney,

Friendship, Wisconsin.

Ill your letter of March 28 you state that the county board of
Adams county passed the following resolution:

"Resolution No. 12. Be it Resolved by the County Board of
Supervisors of Adams County. Wisconsin; That there be and
hereby is appropnafed to the district attorney of Adams county,
the sum of fifty ($50) dollars, out of any money in the treasu^
not otherwise appropriated as a contingent fund to be used in
the said sum to be accounted for at the next regular session of
the county board.
Dated this 20th day of November, A. D. 1916.

Signed R. K. Jenson,
Supervisor.**

You state that you have asked the treasurer to turn over to
you an order for the sum of $50, that he has refused to do so,
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ckiniing that he has no right to pay out the money without the
bill first having been presented to the county board at the next
November session, and you ask for my opinion in the above mat
ter.

There is no provision in the statute authorizing the county board
to give to a district attorney a contingent fund to be used for
any purpose that he sees fit, and in tlie absence of any authority
specifically given by statute the county board cannot appropri
ate money to the district attorney to be used in that manner.

Sees. 749, 750, 750a, and 751a and 751c, Stats., provide spe
cifically how moneys for certain purposes may be given to the
distj'iet attoi-ncy but I do not find that there is any provision for
tui'niiig over money for the general use of the district attorney
as is suggested in the resolution of the county board which you
prc.sent.

Tui'iiing over moneys to the district attorney in the manner
suggested by you and in kociiing with the resolution of the
county board would, under those circumstances, be in the nature
of additional compensation to the district attorney.

See. 751, Stats., provides:

"The district attorney shall receive for compensation the sal
ary fixed by the county board and no more; provided, that the
countv board may also in addition to such salary, allow him the
amoulit of his expenses actually and necessarily incurred in
ti'Hvcling within and without his county in the discharge of the
duties of his office, the same to be audited and allowed by the
county boai-d as other claims arc audited and allowed; and all
fees and costs recovered in civil actions in which the county is
the successful party shall bo paid into the county treasury; and
it shall not be lawful for the county board to give or pay any
fees or costs to the district attorney as part of his salary or in
addition thereto."

It is apparent that the only method by which the district at
torney can get money from the county for traveling expenses
and in the discharge of his office is by having the claim presented
to the county board and allowed thereby and then paid out of
the treasury.

Tf there is a reason for having the county board pass upon the
expenses of public officials, such as is provided for in sec. 751,
there is all the more reason why money should not be turned
over to the public official for general puiT^oses and accounted for
afterwards.
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I know of no authority in the statute that would warrant the
treasui'or in turning this money over to you for the purposes set
out in the resolution, and you have not called my attention to
any authority to sustain your views in the matter. T am there-

foj'o ol the o})inion tliat you cannot legally claim tlie amount
that the resolution j)ui'ports to give you for ,thc purposes therein
specified.

Indigent, himnc, etc.—Counties—Towns—W is llio duty of
towns to relieve transient paupers. The town shall be reim
bursed by the county.

April 12, 1917.
E. E. .loiINSON,

Dislriol Altonici/,
Wausau, Wisconsin.

On iMarch 2!) you submitted, by letter, the following:

'Where a pauper by voluntary and uninterrupted absence
from a town for more than one whole year has lost his legal set
tlement in such town and has not established a new legal settle-
inent in any other town, because of the fact that he is a pauper,
kindly advise mo who is chargeable for such pauper's support."

You are advised that sec. 1499, Stats., provides tliat every
town sliall caro for tlie poor who have a legal settlement thci-cin.

Sec. 1.500 defines legal settlement.
Sec. 1.512 provides for the relief of persons who have not es-

tabli.shed a legal settlement. It provides:

"When any person not having a legal settlement therein shall
be taken sick, lame, or otherwise disabled in any town, city or
village, or from any other cause shall be in need of relief as a
poor person * * *, supervisors or other proper authorities
.shall i)i-ovidc such a.ssistancc to such persons as they may deem
just and necessary * o The expenses so incurred shall be
chai-ged against the county."

In an opinion to Stanley J. Dunwiddio, October 11, 1913, Vol.
II, Op. Atty. Gen., p. 412, I held that a person having been un
interruptedly and voluntarily absent from the place of his for
mer residence for more (han one year loses his settlement therein,
under sec. 1500; to gain a new settlement such person must have
resided within some one town in this state for a period of one
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year or more; aid given a pauper having no legal settlement is
a proper charge upon the county in which such aid is given.

Substantially the same was held in the following opinions of
the attorney general; Vol. V, p. 53; Vol. II, p. 406; 1010, pp.
411 and 41!).

Vou arc therefore advised that the county is chargeable with
the support of a pauper conditioned, as you suggest in your let
ter.

National Guar^l—Militia—A person of foreign birth who has
declared his intention to become a citiy.on of the United States is
subject to military service and, having enlisted, may be held in
the national guard.

April 13, 1917.

Honorabi.e 0. Hoiavay,

Adjutant General.

You have I'cferrcd to me for an opinion the coinmunication of
A. E. Mitchell, commanding Company H, 1st Wisconsin In
fantry, N. G., in which he says:

"1. A man being duly enlisted on June 1st, 1912, who had
taken out his tii'st naturalization papers in 1909, and served con
tinuously to date and has failed to take put his second papers,
can this man be held to serve as a soldier in the Wisconsin na
tional guard under the existing circumstances?
"2. Judge J. M. Becker, of Green county, informs this man

that he cannot be held for service and has no right to vote. Is
this true?"

It is true that this man cannot vole; but in my opinion he can
be held to sei-vice. Every man who has declared his intention to
become a citizen of the United States, if otherwise qualified, is
eligible to enlistment. The law is so widttcn, and I have no doubt
that it is valid.

"The militia of the luiited States shall consist of all able-
bodied male citizens of the United States and all other able-
bodied males who have or shall have declared their intention to
become citizens of the United States, who shall be more than
eighteen years of age and, • • * not more than forty-five
years of age. • * *. (4 U. S. Comp. Stats. 1916, Sec. 3041.)

'' All able-bodied male citizens between the ages of eighteen
and forty-five years" are enrolled in the Wisconsin militia. Sec..
617, Stats.
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Construing this section, the supreme court, in several cases,
held that a man who had declared his intention to become a cit
izen and who had exercised his riglit to vote in Wisconsin was a
citizen of this state and liable to military service. In re Wehlitz,
16 AVis. 443; In re Conway and Gibbons, 17 Wis. 526. Much
weight was given by the court to the fact that such declaration
confei-red upon an alien the right of suffi-age and to hold office.
No such rights ai-c now confci-red by the declaration, and it is
not possible to state positively whether the court would hold that

residence and such a declaration make the declai-ant a citizen of
the state. It was not necessai-y to decide that point in re Weh
litz, supra, and what was said upon it there is obiter. Still, it
appears that the court would have ruled that a resident alien
who has declared his intention to become a citizen may be com
pelled to render military service, if the statute so provided, and
precedent and authority are cited in suppoid. of such ruling (P
452.)

It is unnecessary to determine whether tliis man is subject to
draft. He has enlisted and by doing so assumed the same obliga
tions as others assume thereby.

"Aliens may be legally enlisted in the army of the United
States." 3 Cyc. 838.

"The exemption frofti draft is a personal privilege • • •
and if not claimed at the proper time * * * is waived " 3
Cyc. 839; 27 Cyc. 494.

He who enlists voluiitarily is bound by the terms of the en-
li.stmcnt and must i-endor the service undertaken. U. />'. v. Cot-
tinghmn, 40 Am. Dec. 710.'

It is plain, therefore, that this man can be held pursuant to
the terms of his enlistment, and if is highly probable that he is
subject to draft should recourse be had thereto by the national
government.
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Elections—Inioxicaling Liquws—A local option election is
not necessarily void because the petition was not filed ten days
before the election.

April 14, 1917.
Carl O. Neuman,

District Attorney,
Geonto, Wisconsin.

In your letter of April 4 you state that at the recent election
held in the town of Little Suamico eleven persons voted that were

not United States citizens, but that their votes were not chal
lenged.

You state, also, that the petition for local option was circu
lated and filed less than ten days before the election, and you ask
what, if anything, can be done by way of invalidating the elec
tion on the gi'ounds above set forth.

When illegal voters present themselves to the polls for the
purpose of voting, the law has provided for a challenging of such
persons by regularly appointed challengers or by any (lualified
elector. The purpose of this is that in ease a contest arises the
votes cast by the illegal voters can be thrown out and disre
garded. When the illegal yoter votes, however, and is not chal
lenged, there is no way of telling what votes were cast by such
illegal voter, and the vote cannot be thrown out foi' that reason.
In our state the statute does not provide a method for the con

testing of local option elections. In an opinion to Alexander
Wylie, district attomey at Chippewa Falls, given April 16,1914,
Vol. Ill, Op. Atty. Gen. p. 462, I held that there is no method of
contesting the result of an election on the license question. The
result as certified by the election inspectors pursuant to sec.
1565a is final.

As to the que.stion of whether or not the filing of the petition
within ten days of the election invalidates the election, your at
tention is called to sec. 1565a, which provides, in substance, that
whenever ten per cent of the voters shall present to the clerk a
petition in writing signed by them

"and shall file such petition with the clerk at l«ast ten days prior
to the first Tuesday of Apnl next succeeding, such clerk shall
forthwith make an order providing that such question shall be
so submitted."

Some courts have held that the local option petition must be
filed within the time fixed by statute allowing the statutory :^eripd
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between tlic filing of tlie petition and the time of election. It was
lield in McMuiloi v. Bortni-, 29 Misel. Kep. (N. Y.) 443, where
tlie statute provided tlnit a petition for the vcsubmission of local
option must be filed with the county clerk twenty days before

the general election, that in an action to restrain the defendant as
town clerk from printing and distributing the ballots, the in

junction would lie. The court said p. 446:

''The law clearly points out the way in which proceedings
must be taken by those desirous of ascertaining the will of the
electoi-s of the town. The plain provisions of the law must be
complied with * * *. This requirement of the statute that
this petition shall be filed with the county clerk twenty days be-
foi'c election is mandatory, must be complied with, and after the
time has passed a county clerk has no right to receive and file it.
Matter of Guddebnck, 3 App. Div. 103."

It was also held in People ex rcl. Ilovey v. Town Clerk, 26
Miscl. Rep. (N. Y.) 223:

'"The provisions of .sec. 32 * * • apply to a petition of
town electors who reciuesl under the liiiuor tax law * • • a
resubmission to the electoi's at a town meeting the question of
local option, ami hence unless tiie pi^tition is in accordance with
the town law filed with the town clerk at least, twenty days be-
fo.re the town meeting, his i-efusal to print the ballots required
for such resubmi.ssion is justified and action upon his part will
not be compelled by mandamus."

It should be noted, however, that in the above cases the action
was to prevent the election upon the ground that the statute had

not been com])lied witli. In the case you present the situatioii is

quite different. The election has been held; the voters have ex-
pressed their wishes iii)on the (juestion at issue.
I held in an opinion to Alexander Wylle, district attorney,

Chippewa Palls, .lane 22, 1914, Vol. Hi, Oi). Ally. Gen., p. 481,
that an election on the license {|uestion may be valid although
no notice thereof was given, and the board of canvassei-s failed to

file a cei'lificate as to the result thereof. 1 stated in that opinion,
p. 482:

"Whatever may be the rule in other states as to the effect or
failure to give notice of a special election, the rule established by
our supreme court seems to be tliat such failure will not invali
date tlu! election unless it also be made to appear that the body
of the voters had no actual notice. Btate e.x rel. Lutfring v.
Goetze, 22 Wis. 363; State, ex rel. Chase v. McKinney, 25 Wis.
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41G; State ex rel. Bruce v. Davidson, 32 Wis. 114, 120; State
ex rel. Helm v. Willia7us, 114 Wis. 402, 406."

Our coui't, in the ease of State v. Jlora/n, 85 Wis. 94, 96, where
ballots wcj-e deposited iu the wrong box, said:

"It i.s a rule well grounded in justice and reason and well es
tablished by authority and precedent that the voter shall not be
dei)rived of his rights as an elector cither by fraud or mistake of
the election officers if it is possible to prevent it."

In 10 Anicr. & Eng. Ency. of Law (2c] ed.) p. 690, the follow
ing rule is laid down as to the effect of errors and irregularities:

"By the weight of authority a failure to comply with the pro
visions of the law in conducting an election, if the error or ir
regularity is in matter of substance, will render the election void,
or be ground for rejecting the returns from the particular pre
cinct. But mere irregularities in the conduct of an election
which do not deprive a voter of his vote, nor admit a disqualified
per.son to vote, nor in any way affect the result, do not render
an election or the votes at a particular pi'ccinct invalid. It is a
general, rule that voters are not to be deprived of their votes by
the mistake or fraud of the election officers."

It does not necessarily follow that because of the fact that the
petitio]! for the local option election was not filed fully ten days
before the election any change in the vote would occur. The elec
tion has been held, and in all probability the result is exactly
what it would have been had the petition been filed fully ten days

before the election. In the absence of any showing to the con
trary, it is reasonable to suppose, from former decisions, that our
court wouhl hold this was nol. a fatal defect and would not in

validate the election.
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Kducation—Counlies—County Traimny Schools—A county
having no training school is liable for the tuition of its students
attending a training school of another county, and counties
within which are located normal schools are not exempt from this
provision.

C. J. SuMNER, April 16,1917.
Disiricl Altovney,

Dclavan, Wisconsin.

In your letter of April G you submit the following:

"J am advised by our county clerk, Mr. G. D. Harrington,
that the Rock county teachers' training school, an institution or
ganized under the provisions of sees. 411—1 to 11, has presented
a bill fo Walworth county in the amount of $30.00, covering
forty weeks' tuition of Miss Alma Kelhofcr, at 75c per week, it
being stated that Miss Kelhofcr was a resident of Walworth
county while attending tlie Rock county school.
" Under the provisions of sec. 411—1, our county board is pro-

liibited from organizing a county training school for teachers,
on account of the fact that a state normal school is located \vithin
the county.
"Sees. 411—10 and 411—11 regulate admission to schools of

tills kind, and also cover the matter of tuition fees. It is pro
vided by sec. 411—10 that,'The board • * • shall admit to
said school « ® « ^^jjy person i)reparcd to enter such school,
and who may reside in any county, hut not within the district
where any iraininy school has already been established.'
"There is, of course, no such training school in Walworth

county, nor can there be one established under the terms of the
statute, and the (luestion has been raised as to whether or not
the fact that there is a normal school within our county, having
facilities foi- the training of teachers, does not prevent the ac
ceptance by the board of the Rock county training school of resi
dents of Walworth county who may apply for admission and
tuition.
"With this point in view, will you kindly advise, me as to the

liability of Walworth county for the bill j-endered?"

It is not disputed, that the student in fjucstlon was a resident
of Walworth county while attending the Rock county training
school and that she did not reside in the Rock county training
school district.

Sec. 411—11 provides:

"Whenever any person not residing in any training school dis
trict shall become a student in any training school, the board of
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such school is hereby empowered to charge a tuition fee for such
person * « provided that such tuition fee shall not ex
ceed sevciity-fivc cents per week for each nonresident pij^il.

'' The county board of supervisors of the county of which such
person is a bona fide resident, * • * shall provide by tax
•  • a sum sufficient to provide for the tuition on account
of the residents of said county, who have attended such teachers'
training school, and the amounts so levied shall be collected, and
shall be paid "bv the county treasurer of said county to the
county treasurer of the county in which the training school
•  * * is situated. *' *

In an opinion to J. N. Treweek, district attorney of Iowa
county, August 16,1907, Opinions of Attorney General for 1908,
p. 331, I held that a county is compelled to levy a tax for the pur
pose of paying tuition of its residents attending the training
school in another county.

Sec. 411—1 provides:

"The county board of any county within which a state normal
school is not located, is hereby authorized to appropriate money
for the organization, eciuipmcnt and maintenance of a county
training school for teachers of the common schools."

You ask whether the fact that, under the above quoted section,
"Walworth county cannot have a county training school, would
have the effect of exempting Walworth county from the opera
tion of the section of the law providing for the payment of tui
tion above quoted.
The legislatui-e has seen fit to limit the counties in which

county tniining schools can be located. They have also seen fit
to lay dowTi the conditions under which nonresident students
may attend county training schools in counties where they are
established. One of those conditions is that they pay tuition.
The fact that Walworth county cannot establish a training

school for the reason that they have a normal school within the
county, must be held to have been within the legislative mind
when the law was passed. The law specifically provides that
when a student attends a county training school in another
county, as outlined by you, tuition must be paid and it makes
provision for raising the money and payment of said tuition fee.
The student has attended school and has received the benefit of
the training school in Rock county. It is my opinion that the
tuition fee in question is a legitimate charge against Walworth
county.
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ChariUihU mid Penal Imtituiions—A. convict set at large pur
suant to a conditional pardon, upon breach and recommitment is
to be credited with the time during which he was out, and he
cannot be deprived of the "good time" earned by him during
his incarceration.

State Board of Control.

Cn Ai>ril 9 you submitted the following inquiry;

the Wiscfmsin''7^ Oustave Luther, was sentenced to
of nduHo . H I 0^1 a charge
nlnul J ' of August 25, 1915, the governorprinted liim a conditional pardon and he was released from the

diltS'n-ud^" ~d theditional paidon and issued a warrant to take Luther into cus-
arrested and returned to the prison.

W c enclose herewith a copy of the conditional pardon andalso .1 copy of the warrant for his arrest and return The oues-

rt mVtha'J h^l is entiUed to credit forA1 1 Iv served since his release on August 25 1915
ir,;'r;s,r,r.J3 Sif-"»-—S

"inisS ,i',™;r.;srs: "•••" •"
pJ^'Tlon was granted upon the following con-

granted upon the express eondi-tio i that the said Gustave Luther abstain absolutely from the
use of intoxicating beverages, and that he remarry his former
wife. Bertha Lnthcr, and live legally with her, which marriage
IS to take place before this party leaves the prison. Otherwise
upon duo and sufficient proof of the violation of the condUions
of this imidon the same will be revoked and the said Gustave
Luther remanded to the custody of the proper officer to seiwe out
said sentence as provided by law." ""leei to seiwe out

'IJio revocation of the pardon provides in part as follows:

"Whereas It appears that the said Gustave Luther has vio-
latcd the conditions of said conditional pardon-

the of the violations of said conditions
Amnwt 101- ■ 1 on said seventeenth day ofAugust, ]91d, IS hereby wholly and unconditionally revoked."
Sec. 4859, Stats., provides:

In all cases in which the governor is authorized to grant par-
dona he may grant a pardon upon such conditions and restric-
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tions and under such limitations as he may think proper, and
he may issue his warrant to all proper officers to carry into eftect
such conditional pardons, which warrants shall be obeyed and
executed instead of the sentence, if any, which was originally
awarded."

Sec. 48h3, Stats., provides:

"If upon inquiry thereof, it shall satisfactorily appear to the
governor that such convict inis so violated or failed to comply
with any of such conditions of his pardon he may, upon his order
and warrant, remand such convict to the prison, to
which he has been sentenced, and he shall thereupon be connn^d
therein for the unexpired term of his sentence, and the time be
tween such conditional pardon and such subsequent arrest shall
be cotnpnled as a part of such ferni.

Tlie first question to he determined is whether or not the con
ditions of the pardon were such conditions as might properly be
imposed.

The authorities are all in accord that the conditions that may
be prescribed by the ]iardoning power may be of any nature so
long as they arc not illegal, immoral or impossible of perform
ance. 29 Cyc. 1570, and cases therein cited.
There being nothing in the foregoing conditions that is cither

illegal, immoral or impossible of performance, the first question
is answered in the affirmative.
The next question that presents itself is whether the time the

prisoner was out on the conditional pardon is to be deducted
from the term of sentence. r « •
The decisions upon this point arc not entirely agreed. There

is very respectable.authority upon both sides of the proposition.
Among the cases holding that the prisoner is entitled to credit
for the time between his conditional pardon and the revocation
of the same arc Scott v. Chichcsier, 107 Va. 933, 60 S. E. 95, 16
L. N. S. 304; Ex pnrie Front, 12 Idaho 494, 5 L. N. S. 1064, 86
Pac. 275; ^\■no<lward r'. Murdoch, 124 Ind. 439, 24 N. E. 1047.

Among the authorities holding that a pi-isoner whose condi
tional pardon has been revoked gets no credit for the time that
he is held conditionally, between tlie conditional pardon and the
revocation thereof, are the following: State v. Home, 52 Pla.
125, 7 L. N. S. 719. 42 So. 388; Fuller v. State, 122 Ala. 32, 45
L. R. A. 502. 82 Am. State Reports 17, 26 So. 146; In re Mc-
Kcnna, 75 Vermont 34, 64 Atl. 77.
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This question, however, is no doubt sufficiently determined in
this state by sec. 4863, Stats., supra, in which the following pro
vision appears:

"And he sliall thci-eupon be conhned therein for the unex-
pired term of his sentence, and the time between such conditional

ruch term-^" subsequent arrest shall be computed as part of
In the case In re Webh, -89 Wis. 354, where an attempted sus

pension of the execution of a sentence was held void, it was fur
ther held that an order committing defendant to serve out the
sentence made after the time of imprisonment named in the
■sentence had expired was void for want of jurisdiction.

AMule our supreme court has never construed sec. 4863 in con
nection with the questions here involved, a similar statute has
been construed in Massachusetts. The Massachusetts statute pro
vided :

"In computing the period of his confinement, the time be
tween the conditional pardon and subsequent arrest shall be
taken to bo part of the term of sentence."

The supreme court of Massachusetts construed this section in
WesCs ease, 111 Mass. 443, and held that, where a pardon was
granted on condition, if the respondent was convicted of any
crime sentencing him to jail, house of correction, or state prison,
he should serve the remaining part of his sentence. If these con
ditions were violated, it was lield, under the above quoted stat
ute, that he could not be imprisoned after the expiration of the
term of his original sentence computed continuously from its
commencement.

Thf only remaining question is. therefore, whether the statii-
tor.r cleduct.on of time allowed for good behavior was forfeited
by the breach of the conditions of the pardon.

Sec. 4928, Stats., provides r •

The deputy warden shall keep a true record of the conduct
pli^e r'V each infraction of the rules of disci-

fl 1 convict who is now or may be hereafter confined 111 the state prison and shall conduct l/mself in apeaceful and obo^dient manner and faithfully perform all the
duties required of him shall be entitled to a diiffinution of timefiom the term of Ills sentence, not exceeding the amounts sneci
fied in the following table. (Then follows the table of diminu-
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'tion.) • • In ease any convict shall be guilty of violation
of any of the rules, laws or regulations of the prison or shaU re
fuse or neglect faithfully to perform all the duties required of
him, and has become entitled to any diminution of his sentence,
ho shall forfeit from his good time earned, for the first offense,
five days: for the second offense, ten days; and for the third and
each sulisequcnt offense, twenty days; and in addition thereto,
the warden may, with the consent of the [state board of control]
directors, cancel and deprive him of all or any part of the good
time theretofore earned. * *

For the purposes of this opinion, we must assume that sec.
4928 is a valid provision, as did our supreme court in the case of

Baker v. Sfaic, 88 Wis. 140, where the following language was
used, p. 157:

"Assuming that the statute last cited (4928a now embraced
in 4928) is a valid enactment, which is, to say the least, a ques
tion of very grave doubt, * •

In the case of Ex parle McKcnna, 64 Atlantic 77 (Vermont),
a conditional pai'don had been \dolated. During the confine
ment, the prisoner's behavior was such that he was allowed a

deduction of his sentence pursuant to Vermont Stats., see. 5274.
The court held:

"The deduction allowed for good behavior pursuant to the
conditional pardon is not forfeited by the breach of the condi
tions of the pardon but stands to the credit of the prisoner in
the final computation of a sentence."

In Siaic V. JIunier, 124 Iowa 569, 104 Am. State Reports 361,
100 N. W. 510, under the provisions of the statutes of Iowa, as
to the diminution of sentence on account of good conduct, sec.
5703 entitled the prisoner to a suspension of sentence with the

understanding that

"whatever allowance and rebate he may have heretofore earned
by reason of good conduct, while incarcerated in the peniten
tiary, will be forfeited by operation of such revocation and he
will be thereupon recommitted to serve the remaining period of
his original .sentence without any rebate or allowance for good
time heretofore earned."

The above (luotcd section constituted one of the conditions of

the pardon. There was a breach of the conditions, and the pris
oner was returned to the penitentiary. The question was raised

as to whether he was entitled to the diminution of sentence that

he had formerly earned.
16—A. G.
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"The question was whether by an arrangement between the
executive granting a conditional pardon or suspension of sen
tence and the prisoner accepting it, the statutory provision of
diminution of sentence for good conduct while in the peni
tentiary can be taken away."

The court held, p. 573:

"We find no authority in the statute, nor in the adjudicated
oases, for the exercise by the governor, at his discretion, of the
power to deprive a prisoner of a statutory diminution of sentence
on account of good conduct while m prison."

On p. 575 the court said:

"We reacli the conclusion, therefore, that the diminution of
imprisonment provided for by statute is a privilege of which the
prisoner can be deprived only in accordance with the provisions
of the statute, and that, if no provision is made for forfeiture of
this i)rivilcge on account of violation of the terms of a condi
tional pardon or suspension of sentence by the executive, no such
foi'feiture can be imposed by the executive * • This eon-
elusion finds some support in the reasoning adopted by the su
preme court of Indiana in deciding the case of Woodward v. Mur
doch, 124 Indiana, 439, 24 N. E. 1047. In that case there was,
however., no express condition that on violation of the terms of
his parole the, prisoner should forfeit the diminution of sentence
already earned by good conduct, and the court simply held that
on remand after revocation of the parole the prisoner could only
be required to serve such portion of his term as remained after
giving him credit for such good co-nduct as was provided hy stat-
ulc. The court, however, says: 'The appellant (the prisoner)
could not extend the time of his imprisonment by contract with
the govei'iior, any moi-c tiian he could have become a prisoner in
the first instance by contract.' "

It is quite apparent that sec. 4928, with respect to diminution
of sentence l)y good behavior and the forfeiture thereof, applies
only to conduct of which the warden has supervision and while
the pri.soncr is in the prison.
In the case you present, there is no express provision in the

conditional pardon that any of the "good time" earned is to

be forfeited, which was the situation in Woodward v. Murdoch,
supra.

Your last (luestion i)resented must therefoi-e be answered in

the negative.

You are advised that, while our supreme court has not passed
upon the questions you submit, it is fair to assume that, after
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noting the trend of decisions and the weight of authority on the
above questions, if they were to be passed upon at this time, the
court would hold in substance that, under the Wisconsin stat
utes, the time between the conditional pardon and the subsequent
arrest for breach thei-eof would be counted as a part of the term
of sentence served by the prisoner and that he would be given
credit tlierefor on the time to be served by him, and that when a
prisoner who liad been at large on a conditional pardon is recom
mitted to serve out his sentence, as provided by law, a deduction
of time allowed him for good behavior, pursuant to sec. 4928, is
not forfeited by a breach of the subsequent conditional pardon.

Canstilulio'iKit Law—Municipal Corpovalions—An act of the
legislature amending the charters of all cities of .second, third
and fourth clas.scs held not to be a special law and to be consti
tutional,

April 19, 1917.
HoNORAiiLE C. P. Gary,

State Superintcmlent of Public Instruction.
Under date of April 18, 1917, you ask: Would it be constitu

tional for the legislature to pass a general law relating to all the
cities of the second, third and fourth classes, such law affecting
some particular pi'ovision only of special city charters?

Tn my opinion, such a law would be constitutional. You quote
from art. IV, sec. 31, Const., which prohibits the legislature from
enacting any special or private law for incorporating any city,
town or village or amending the charter thereof. But a law such

as you speak of would be neither special nor private; it would
be a public act of a gciieral nature. A statute which applies to
all cities or which applies to any class of cities, is general, and is
not obnoxious to the prohibition of the constitution.

Gh. 41, Stats. 1915, contains many provisions whose enactment
amended some city charters and left others unchanged. Ch. 40b,
Stats. 1915, relates to cities under special charters, and the pro

visions of that chapter in some instances add to special city
charters and in other instances take from such charters. It has

always been understood by the legislature and the courts that
the legislature still possesses full power to amend city charters.
The manner in which that is done only has been altered. It must
now be done by a gcnci-al act.
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Curporatioiis—Imurancc—A corporation cannot be licensed
as an insurance agent.

April 19, 1917.

Honor.\ijlk Merlin Hull,

Sccrelary of Htate,

T have your letter of April 18, 1917, transmitting proposed ar
ticles of organization of The L'Honimedicu-Gasser Agency. Re
ferring to said articles, you ask whether a corporation may act

as an insurance agent in Wisconsin. The proposed corporation
intends to act as agent in writing all lines of insurance issued
by The Ti-avelers Insurance Company of Hartford, Connecticut,
and The Ti-avelers Indemnity Company of Hartford, Connecti
cut, and of placing fire and tornado insurance and indemnity

bonds of all kinds.

The statutes forbid a corporation acting as agent in most, if
not all, of the capacities just mentioned. No agent shall act or
aid in any manner in transacting the business of or with any
insurance corporation of any kind which is required to pay any
tax or license fee to the state, in placing risl^s or collecting pre
miums or assessments or effecting insurance therein without pro
curing from such corporation a certificate of authority. Subsec.
1, sec. 1976, Stats.

''No corporation or stock company shall be licensed as agent
of any insurance company for the purpose mentioned in subsec
tion 1." Subsec. 6, sec. 1976.

Practically all insurance corporations except fraternal and
town mutual companies pay a state tax or license fee. Sees.
1917, 1777/, 51.31, 51.32.
In my opinion, a Wisconsin corporation can legally be licensed

as an insui'ance agent for any insurance company or for any
busine.ss not covered by the provisions of subsec. 1, sec. 1976,
Slats. However, so far as 1 Iiavc the mattei* now in my mind,

there is no insurance corporation organized for profit which does
not fall within that subsection; therefore, reviewing the ques
tion as a pj-actical one, it must be answered in the negative.
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ElecHons—Beoistration of Voters—Educationr—Registry of
electors is not required for an election to vote bonds for the pur
pose of building a schoolliouse.

Ealph E. Smith, April 19, 1917.
District Attorney,

Merrill, Wisconsin.

In your letter of April 16 you state:

" By a three-fourths vote the common council of the city of
Jlerrill voted $43,000 for the purpose of constructing a ward
school building and $42,000., for an addition to the high school.
Persons opposed to the proposition circulated a petition for a
referendum. Petitions were filed and the common council lias
ordered a special election for May 6th."

You ask whether or not women, who are otherwise qualified
voters, must be registered in order to vote at such special elec
tion called for the purpose of voting on a bond issue for a school-
house.

Ill the absence of any provision in the statute making regis
tration necessary, any woman otherwise qualified to vote cannot
be denied the right to vote merely because she has not registered.
A careful analysis of the statute on registration discloses tliat

sec. 6.14, subd. (1), relates to registration with reference to vot
ing at a general election.

Sec. 6.14, subd. (2), provides for a petition by the electors de
manding registry of electors for municipal, judicial, or general
elections.

See. 6.15 provides, as to the application of sec. 6.14, that the
provisions of subd. (1) "shall apply to municipal and judicial
elections."

See. 6.18 provides:

'' At city, village, town or judicial elections, when registration
shall be required as provided in section 6.14, or at atvy speaal
election held for the purpose of filling a vacancy in an o^ce
which by law is to be filled by a general election, the registration
list," etc.

It will be observed that nowhere in the statute is there a re
quirement for registration of any voter with reference to voting
at a special election on any matter except the filling of a vacancy
in office "which by law is to be filled by a general election."
Nowhere in the statute is there a requirement that either male
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or female voters shall be rcfjistercd for a special eleetiou called
for the purpose of voting on a bond issue for schoolhouse pur
poses.

lou are therefore advised that it is not necessary that there
be a registration of cither men or women voters, under the cir
cumstances as outlined by you, in order that they may be per
mitted to vote at the special election called for the purpose of
voting on a bond issue for schoolhouse purposes.

Educ(it%oi\^Texthoolis~A publisher selling books in this state
must sell at wholesale for the lowest wholesale price charged.
He cannot have a price for jobbers and another and different so-
eaJled wholesale price.

TT ^ r. 24, 1917.Honorable C. P. Gary,
Superintendent of Public Inntruction

In your letter of Ajiril 20 you state:

n«, Jias come up in the interpretation of the "Wis-consin Textbook Law, as to whether prices made to jobbers by
publishers of textbooks, which prices are somewhat lower than
10 wholesale prices charged to retailers, are to be eon.sidered

the owest wholesale prices which would govern in the sale of
textbooks in this state to retailers to school districts and to in-

101^'"'' wholesale lots but not in jobbers'
^  Sec. 553m—101, subd. (1), provides that publishers shall file,
in the office of the state superintendent of public instruction

First, the list price;
Second, the lowest wholesale price;
Third, the lowest exchange price.
The above section also provides that said publishers shall file

a bond running to the people of the state of Wisconsin, condi-
tioned in part as follows:

•  \ furnish any of the books listed in said statement,  to any .school district, to any school corporation to
any person or corporation in the state of Wisconsin at the lowest

in said statement and that he will maintain said
pnce uniformly throughout the state."

The .statute contemplates but one ''lowest wholesale price."
ynder the Igw. there is no authority given to book publishers
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to sell books at a different wholesale price to a jobber than they
arc sold to any other pei'son who buys at wholesale. The pub
lisher can have but. one wholesale price to all persons. Jobbing
to one concern at a wholesale price which is lower than the price
given to another person buying at wholesale destroys the re
quired uniformity and is a violation of the School Textbook Law.
If the wholesale price to jobbers is the lowest price, then that is
the price which determines what books must be furnished at
wholesale to all who apply for them.

Bridges and IJigliways^Oouniies—WhQve a petition for a
bond issue for construction of roads has been tiled under see.
1317,„_12fl, and an election held resulting in an affirmative
vote, the county board may issue bonds without again submitting
the (luestion to the electors.

April 24, 1917.

G. H. Dawson,
Dislricl Attorney, .

Craiidon, "Wisconsin.

Yon say in a letter dated April 23, 1917, that the proposition
to bond Forest county, in the sum of $120,000, under sec. ISITju
—12, was submitted at the election held April 3, and adopted
by a very large majority of the electors, a petition and order foi
said submission having been duly made in conformity with the
reiiuirements of sec. 1317t/i—12«. Upon these facts, you ask:

"Can the county board now proceed under the authority con
ferred by this vote of the electors of the county to issue such
bonds ?''

In my opinion it can. The provisions of sec. 1317m—12n are
not vei-y clear but 1 have concluded that only one popular vote
is required to authorize the county board to issue bonds. I think
the initiative in the matter may be taken, cither by the county
board or by tlie electors. If the latter act first, it is by a petition
under subsee. 2 of said section. There is no reason apparent
why the matter should be twice submitted to the voters,—one
reference to them is likely all that was intended.
Where the proposed issue of bonds is in excess of one-fifth of

one per cent the county board may originate the proceeding for
issuing them under subscc. 1, see. 1317?h—12a, and part of that
proceeding is to submit the bond issue to the people of the
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county. The second subsection provides for a petition by elec
tors. That is the plan pursued in your county; and it seems
to me that tlie vote had on tlie first Tuesday of April is sufficient
to aut-liorize the county board to issue bonds for the purpose and
in the amount specified.

This ruling is in harmony with the opinion given to the dis
trict attorney of Douglas county on January 12, 1917.» There
the initiative was taken by the county board and it was held that
the board could .submit tlie proposed bond issue to the people
upon its own motion and without being authorized thereto by a
petition.

Coiirlfi Public Officers—Court Rcporlers—A court reporter
is not entitled to extra salary or expenses for work done outside
the circuit for which he was a])pointed.

April 24, 1917.
irONOHABLE MeRUN IIuLI-,

Sccrela-rii of Slate.
Your letter of April 20 states:

"I am in receipt of the enclosed letter from James T. Parkes,
court repoi'ter of the fourteenth judicial circuit. Mr. Parkes
asks if Avhde acting as court reporter in another circuit other
than the fourteenth, he would be entitled to traveling expenses."

The enclosed letter referred to contains the following:

"I am the regular official phonographic reporter of the four
teenth judicial circuit, located at. Green Bay. Our judge, Judge
Graa.s.s is asked, and has consented to go to Antigo, an adjoining
circuit, to sit for Judge Werner of Shawano * • *. Am I
allowed those exi)enscs, ii-resj)eclive of whether Judge Werner's
reporter i.s di.songaged as far as his court duties are concerned?"

Sec. 113.19 provides in part:

"Ev<u'y reiJorter appointed pursuant to section 113.18 shall
be comi)cnsated for his services at the rate of two hundred dol-
hirs per month, payable out of the state treasury • • •.
J'lvery reporter attending a term of court, or attending by direc
tion of the court the trial of a compulsory reference, outside of
Ihe county in which he resides, shall be reimbursed out of the
state treasury his neees.sary traveling expenses and hotel bills.

Page 41 of this volume.
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Assistant reporters shall be paid nothing out of any public treas-
ui-y except for sei*vices performed in a county forming a part
only of a circuit when two judges are holding court therein at
the same time; and for such services each assistant reporter
shall be compensated at the rate of ten dollars per day, payable
out of the state treasury. For other services he shall be compen
sated by the reporter."

Sec. 113.18 provides in part:

'' Every circuit judge may, in his discretion, appoint a com
petent phonographic reporter for the circuit or the branch of a
circuit, as the case may be, for which he was elected or appointed
and when he shall deem it necessary he may appoint one or more
competent assistant reporters. * * *. When so qualified,
every reporter and every assistant reporter shall be authorized
to act in any circuit court in the state. Every reporter and
every assistant reporter shall attend upon the terms of court in
the circuit or branch for which he is appointed whenever re
quested so to do by the circuit judge, and shall discharge such
duties as the court or judge thereof requires."

In an opinion given to Honorable John S. Donald, secretary
of state, under date of January 6, 1914, reported in Vol. Ill,
Op. Atty. Gen., p. 669, I held, with reference to see. 113.18:

"It will be noted that this section nowhere requires the re
porter to devote all of his time to the duties of his office, and no-
wfiere prohibits him from accepting another office or other em
ployment. Ncillier does it proscribe residence within the cir
cuit as a qualification for cither a reporter or an assistant re
porter. Each is required to perform such duties as the court or
judge may proscribe. This must mean such duties ivilhin the
circuit for which appointed as the court or judge may prescribe.
The court cannot act outside the circuit and the judge, when
sitting in some other circuit, is, for the time being, a judge of
the circuit in which he is so sitting. So long as he performs the
duties so required of him, in my opinion the reporter may also
act as assistant reporter in another circuit." (P. 670.)

I also held, in the above cited opinion, pp. 671, 672, referring
to sees. 113.18 and 113.19:

"Taking the two sections together, it appears very plain to me
that of assistant reporter. Qualifying for either office author-
that possible at once paid to the county treasurer $2,800 to cover
izes the incumbent to act as such officer in any circuit court of
the state. It does not authorize one wlio has qualified as re
porter in one circuit to act as assistant reporter in another cir
cuit, but does authorize him to act as reporter. He must be ap-
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pointed and qualify as assistant reporter before he is authorized
to act ill that capacity anywhere. A reporter is fully compen
sated for his services as such by his salary of two hundred dol
lars per montii. As such reporter, he camiot receive any addi
tional compensation from any public treasury. He is also en
titled to be reimbursed his necessary traveling expenses and
hotel bills when attending court outside the county in which he
resides. As he cannot be required to attend court outside the
circuit for which ai)poiiitcd, there may be some question as to
his being entitled to such reimbuiijements when acting outside of
such circuit. 'I'hat question, however, is not before me, and i
do not pass upon it. No iirovision whatever is made for reim
bursement to assistant reiiorters for their expenses. It seems
plain to me that the law contemplates that an assistant reporter
must be appointed as such for the circuit in wliich he acts to en
title him to compensation as such. If the reiiorter for one cir
cuit is appointed and qualiJics as assistant reporter in another
circuit then ivhen acting as such assistant reporter in such other
circuit lie is entitled to the same compensation as any other as
sistant reporter would be entitled to for similar services.

"No provision being made for reimbursement of his expenses
to an assistant reporter, he is not entitled to any such reimburse
ment, tlic ten dollars per day being all that he can draw from
any public treasury, and he can only draw that in circuits in
which two judges are holding court at the same time and which
are composed of two or more counties."

In an opinion given by me to Honorable Michael Kirwan, on
April 16, 1917, I held:

"With reference to the provision of sec. 113.18, prescribing
the duties of the regular reporter, it is said in the course of the
opinion referred to (Vol. Ill, Op. Atty. Gen., p. C69, supra)
that the language 'shall discharge such duties as the court or
judge thereof requires,' "must mean such duties within the cir
cuit for which appointed as the court or judge may prescribe.'
It is on this theory and the proposition resulting therefrom, that
it is no part of the duty of the regular reporter to report a trial
outside of his circuit, that it is held that he may be appointed
assistant reporter in another circuit and receive the compensa
tion of an assistant reporter for his services as such. It would
seem to follow, from this ruling, if correct, that the regular re
porter could not receive his expenses outside of his circuit be
cause such expenses would not be incurred in the discharge of
his duties.''

I am therefore of the opinion that, from the apparent intent
of the whole law on the subject of court reporters and assistant
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court reporters, the court reporter in question, under the cir-

cuinstaiices mentioned, Avould not be entitled to traveling ex

penses and liotel bills out of the state treasury while reporting
for a judge outside of the circuit in which he is appointed.

Charitable and Venal InsiiliUions—Indigent, Insane, etc.—
A person sixteen years of age, whose father resides in Illinois,

can acquire no residence in any county of this state and is prop

erly committed to the hospital for the insane as a state-at-large

patient.

April 24, 1917.

Honorable M, J. Tappins, i:)ecreiary.

Stale Board of Control.
I have your request for opinion, of the 23d inst., in which you

ask to be advised whether Wesley Goad was, under the facts

shown, properly committed to the northern hospital for the in

sane, as a state-at-large patient.

It appears that Wesley Goad was, at the time of his commit

ment, sixteen years of age; that he was born in Illinois and that

he lived there with his mother until he was a year old, when his

mother died; that upon her death he was, at the request of his

mother, taken into the family of some residents of this state,

who have reared and cared for him ever since, up to the time

of his commitment; thiit his father has at aU times remained a

resident of Illinois; and that the residents of this state who have
cared for the patient here, up to the time of his commitment,
and with wliom he has ntadc his home, have never adopted him.

Upon the facts stated I am of the opinion that Wesley Goad

was properlj' committed as a state-at-large patient. The stat
utes do not appear to give any recourse to the state against any

county for the maintenance of insane persons in state institu

tions except against the county of which the person committed

was, at the time of the commitment, a resident. Sees. 585d to
588.

Til e word '' residents " or " resi dent,'' as used in these statutes,

is held by our supreme court to have been used with the usual

legal significance of that term as the

"place where a person has voluntarily fixed his abode not for a
mere special or temporary purpose, but with the present inten-
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tiou of making it his home." titate ex rel. Wood County v..
Dodge County, 56 Wis. 79, 87.

An infant, of course, has not such capacity or volition in legal

contemplation as will enable him to fix or establish a residence.

The residence of an infant follows that of his parents or legal
guardian, if he have one. Wesley Coad was, 1 thinlc, correctly
Jield by the county judge to bo a resident of the state of Illinois.

It being necessary to commit him to a hospital for the insane,
and he not being a resident of any county in this state, he was,
in my opinion, properly committed as a state-at-large patient.

Counties—Bridges and Highways—Public Ojjicers—County
Treasurer—The county treasurer may return to the town treas
urer moneys paid by the town in advance for prosecution of
work on state aid highways in excess of the requirements.

W. T. Doar, April 25, 1917.
District Attorney,

New Hichmond, Wisconsin.
lour letter of April 24, 1917, states that tlie town of Rich

mond voted $2,330 in the year 1916 for the improvement of a
portion of the county system of state aid highways; that the
town greatly desired to have the work done early and to make
that possible at once paid to -tlic county treasurer $2,800 to cover
the town s share of the contemplated work; that the work was
done under the direction of the state highway coimnission, and
the town's share of the cost was $2,336, and there is, therefore,
now in the hands of the county treasurer $464 belonging or due
to the town; tJiat the town requests the county treasurer to pay
the last named sum back to the town and such payment has the
approval of the county highway committee and commissioner.
Upon the above facts you submit these two questions:

1. *'Can tJiis money be paid back by the county treasurer
at this time without a resolution or other authority from the
county board ?

2. "Can it be paid back by resolution of the county board?"

I understand that the payment of this $2,800 by the town to
the county treasurer was an extra statutory proceeding to ac
complish, promptly, a legal purpose, and was not a proceeding
under par. (a) subscc. 7, sec. 1317m—4.
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If it was an extra legal procedure it is not expected that any
statute could be found providing for returning the portion of
the money not used or needed. The county treasurer had no
specific statutory authority for receiving the money, and he
needs none for returning it to the town treasurer. Said $464,
it seems to me, has always remained the property of the town,
and no liability would be incun'cd by the county treasurer
should he return it to the place whence it came. Certainly, it
could be repaid by the county treasurer if a resolution of the
county board authorized or directed such repayment. I can
think of no one who could prevent such payment or who could
claim he was legally injured thereby.
On the other hand, if this money was paid pursuant to the

statute above cited, T am of the opinion that the scheme of the
statute authorizes the county treasurer, without a resolution of
the county board, to reimburse the town for moneys which it has
advanced to enable the early performance of highway work. I
BO ruled in an opinion to the district attorney of Sheboygan un
der date of April 5, 1917,« a copy of which opinion is herewith
enclosed.

Pedc?fer,«—Butchers who supply regular customers along a
fixed rente are not peddlers.

April 25, 1917.

HoNORABiiE Merlin Hull,

Sp-cretarif of State.

You have transferred to me a letter from Bixon & Bohm. of
Silver Lake. "Wiseonsin. who are conductinrr a meat waeon in
cnnneetion ^vifh their meat market at Silver Lake, and von de
sire to know whether under the facts set forth in their letter it
is necessarv for them to procure a peddler's license. Tn said
letter it is stated:

"Wo a-re snurilving a remilnv route, without anv variation.—
a route that wc claim as om* cnstomerf?—and although the ma-
i-^ritv of onr nvrlovs ave voopived and riot no in paokarrcs hefnre

"tfivPpt it Citill otauds no in hnnd to caviw a contain
nf inpfit to sunplv customevs not readied bv 'phone."

►Pa~e of volume,
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An opinion was i-endercd on this question, as early as July
30, 1906, by Attorney General Sturdevant, on a statement of
facts identical with those given by Dixon & Bohm. (Opinions
of Attorney General for 1908, p. 607.) In that letter it was

said:

"I am of the opinion that the business that is conducted by
.sueli dealers as milk peddlers and butchers, who drive about
among their customers taking and filling orders and making
sales is not witliin the intent of the Peddlers' Act, said chapter
490. Such persons are conducting business usually by carrying
out pi'ior contracts and, if, in doing so. they incidentally make
a few additional sales, T am not inclined to hold them "within the
strict letter of the law as peddlers." (P. 608.)

It was not the intention of the lawmakers to include in the

words "hawkers and peddlei*s" in the Wisconsin law, such per
sons as milk dealers and butchers, who have a regular route or
regular customers which they supply -with their product. The
meat dealer in question travels along his route or to his regular
customers after he has received orders from a great many of
them, which orders he fills, and incidentally sells meat to others
along the route, who may not have ordered any meat from him
simply because they have no 'phones or for other reasons have
neglected to do so. I agree with my predecessor in office that
such a person is not. a peddler within contemplation of the Wis
consin Hawkers' and Peddlers' Act, sees. 1570 to 1582.
It is true, as was said in the case of DrWitt v. State, 155 Wis.

249, that it is possible for a person to have a fixed place of
domicile to which he occasionally resorts and still be a peddler.
But under the facts .stated by Dixon & Bohm, T believe it is e"vi-
dent that they do not come "within the definition as usually given
to the word "peddler."

Peddlers— Transient Merchants—A person holding a sale of
live stock is not a merchant and cannot be required to take out a
license as a transient merchant.

0. L. Olen, April 25, 1917.
D" istrict Attorney,

Clintonville, Wisconsin.
Under date of April 19, 1917, you submit these two questions;

1. "Will you kindly advise if a horse dealer who, "without a
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residence or place of business in a village, brings horses there
and offers tliein for sale in emnpelition with the local hoi'se
dealers, Avithout the intention of establishing a business in said
village, coTues witliiji the purview of see. 1574 as a transient mer
chant.

2. ""Would the village, under sec. 1576 have the right to pass
an ordinance requiring such a teinporaiy horse dealer to pay a
license?"

Your first question, I think, should be answered in the nega

tive. Ordinarily, horsemen are not considered merchants or

engaged in the sale of merchandise.

The law relating to transient merchants first appeared as part
of the Peddlers' License Statute (see. 1570), being added there

to by ch. 510, Laws of 1889. Most likely it was intended as an

expansion of the statute to cover a new development in the ped

dling business, and Avas meant for those who transported their
goods by rail rather than by pack or with horse.

As firet enacted, the language Avas more sweeping and com

prehensive than it is in the present statute. Said eh. 510 de

clared that the peddler license section should include,

"All such nersons as are transient merchants, traders or deal
ers: such ne'f'sons as brincr into any tOAAm. city or village in any
manner goods. Avares. merchandise, notions or other articles of
trade. • • • for the nurposc of selling the same • • •
and do not intend to become and do not become permanent mer
chants. trader's nr denlers in s^ich tOAvn. oitv or Anllage: penna-
nent merchm>t.«. t>'adm'R and dealers bein.g here defined to be

those Avho remain in any localitv engaged in trade for a, period
of six months o>' more: or AA'ho nav taxes upon their goods, wares,
merchandise or oilier articles of trade the same as other resident
dealers."

The law on the subject thereafter remained unchanged until
the enactment of eh. 490, Laws of 1905, Avhen the chapter of the
statutes relating to peddlers wag repealed and a new statute

covering the whole subject enacted. "What is now sec. 1574 ap

pears in ch. 490 as sec. 5.

"A tranRicnt rm^'chant Avithin the meaning of this act (sees.
1570 to 1584?'. inclusiA'c.l is defined as one who engages in the
vending or sale of merchandise at any place in this state, tem
porarily. and AA'ho does not intend to become and does not be
come a permanent merchant of such place." (See. 5, cb. 490.
Laws 1905.) , ^ J: : s. ; T
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The treasury dcpartineut informs me that the statutes relat
ing; to transient merchants have never been construed so as to

iu'^lude denial's in live stock. It is to be noted that the original

statute on the subject mentions dealers and traders and refers
to articles of trade other than merchandise. In common usage,

the words "dealer" and "trader" are applied to horsemen and

dj'overs, and yet the statute was not administered as applying

to a situation such as you. present. The original statute was

passed nearly thirty years ago. The statute in its present form
has existed twelve years. The construction which has been

placed upon the statutes in their administration by those charged
Muth that duty is very persuasive. In my opinion, it should not

be departed from. In the first place, it has been administered
according to the legislative intent. In the se#ond place, if there

were doubt as to the scope of the statute this practical construc

tion should prevail.

As to the force of such a construction, see notes to sec. 4971,

Wis. Ann., pp. 1687, 1688.
The language

"a transient merchant engaged in the vending or sale of mer
chandise"

does not call to mind a horse-trader or dealer or a person en
gaged in buying or selling any other common domestic animals.

This fact probably accounts for the construction which the ad

ministrative department of the state has, from the beginning,
placed upon the statutes. Construed according to the ordinary
usage, they do not embrace horse-dealers, and that is the way

the language should be construed.

(11 "All words and phrases shall be construed and under
stood according to the common and approved usage of the lan
guage." unless they have acquired a peculiar or technical mean
ing. Sec. 4971, Stats.

An affirmative answer to the first question might seriously

affect some important customs or institutions of the state. In

many cities, Madison, for instance, the custom prevails of hold

ing monthly markets or stock fairs to which horses are brought
from the surrounding country and neighboring cities and vil

lages. to be sold, and to which buyers repair from far and near.
Neither those who come to buy nor those who come to sell have
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been required to obtain transient merchant's license as a condi
tion of doing business at such city fail*.
If a nonresident horse-dealer who brings a carload of horses

to a city stockyard a.nd sells them is a "merchant," and his
horses are "merchandise" within this statute, then a person who
offers for sale at such fair a horse which he purchased with in
tent to resell is a "merchant," and the horse is "merchandise;"
and that person, if not a resident of the city, must pay $75 for
such license, and also such local license as may be required of
transient merchants, or suffer the penalty imposed. That in
terpretation of the statutes would probably abolish city horse
fairs and market days.

There is another important branch of business which might
be seriously affected by that construction: breeders of jiedigreed
cattle and dealers therein have in some sections of the state

formed an association foi- the sale of such cattle, and from time

to time assemble their sale animals at an agreed place, for in

stance, "Watertown or Waukcsha, and unite in a general sale for
the purpose of attracting buyers and for obtaining good prices,
and as a sort of clearing house for some particular strain of cattle;
and the Oiittle dealers who brought animals to such sale would
be "transient merchants" and liable to pay a state tax or to the

penalty imposed upon transient merchants, for failure to obtain
a license. No such pui*pose was intended by the legislature.
The language was used in its ordinary and popular sense, and
so used would not apply to breeders and dealers of live stock.

The following quotations are from 5 Words & Phrases, 4478,
4479:

" 'Merchandise' is defined by Webster to be 'the objects of
eonimerce: whatever is usually bought and sold in trade, or
market, or by merchants; wares; goods; commodities.'
" 'Merchandise' is a tenn including all those things which

merchants soli, either at wholesale or retail, as dry goods, hard
ware, groceries, drugs, etc. Jn re San Gabriel Sanatorium Co.,
95 Fed. 271, 273 (citing Bouv. Law Diet.) ; • • Kent v.
Liverpool & L. Ins. Co., • • • 89 Am. Dec. 463.

<( # • ' •

" 'Merchandise' conveys the idea of personalty used by mer
chants in the course of trade, and horses, cattle, and sheep are
not usually included, though, of course, they may be. Jewell
i). Board of Trustees of Sumiier Tp., 84 N. W. 973, 975."

17—A. G.
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See also, Van Patien v. Leonard, 8 N. W., 334; Indiana Bond

Co. V. Ogle, 54 N. E. 407; Commonwealth v. Gardner, 19 Atl.
550; Myers v. MouUon, 12 Pac. 505.

Of eourse, in some eonnections the word "merehandise" may
include live stock as, for instance, the statute imposing import
duties, v. S. v. One Sorrel Horse, 22 Vt. 655. i
Also in the statute imposing a penalty for the embezzlement

of the proceeds of the sale of merchandise. Commonwealth v.

Keller, 9 Pa. Co. Ct. R. 253.

And in some other eonnections, The Garden City, 26 Fed.
766.

In answering your second question, your attention is called

to the fact that sec. 1576 contains no grant of power. It simply
safeguards existing authority from being held to be repealed
through implication. The power on the part of a village to im
pose a local license in this matter must be found elsewhere.

Intoxicating Liquors—Licenses—A dry town going wet may
grant one license for each 500 inhabitants or fraction thereof,
to be determined by the last national census, the fee to be the

same as obtained before the town voted dry, unless changed by
an election held for that purpose.
No more than the legal license fee can be accepted.

"W. T. Doar, April 26, 1917.
District Attorney,

New Richmond. "Wisconsin.

In your letter of April 24. you state that the city of New

Richmond in the spring of 1916. voted "dry," and from July
l.st. 1916. to July Ist. 1917. no saloon licenses were granted;

that at the snring election in Anril, 1917. said city voted "wet"

and the common council now nronoses to grant liquor licenses
to take effect July 1st, 1917; that the population hf New Rich

mond. according to the last national census in 1910 was 1,988;
that the amount naid for licenses prior to the time that the city
went dry was ̂ 500. You submit a number of auestions, which
T will answer in the order in which you ask them:

1. "How manv licenses can the common council of the city
of New Richmond legally grant?" ' ,
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After a city has been dry for a year, the number of licenses
that may be eaiiiiot exceed the ratio of the so-called
Raker liaw, that is, one license for everj' five hundred of the in-
liabitants or fraction thereof. This will make the number of

licenses that New Richmond can legally grant for the coming

license year four.

2. "Is there any pi-ovision in the law for the retaldng of the
census or must the council be governed by the last national cen
sus taken in 1910?"

In sec. 1565d, in speaking of the population to govern in fix
ing the ratio in the Baker Law, it is said:

"  * * * Such population to be determined by the last
preceding national census or official estimate thereof made by
the bureau of census of the United States government."

The bureau of census of the United States government makes
estimates of the population of cities with eight thousand or
more inhabitants. There is, therefore, no estimate made of the
population of New Richmond, and the only method provided by
the statute for ascertaining the population is the national census
taken in 1910. I believe this method is exclusive of any other.

See Sltaie ex rel. Terry v. Keaouglu, Town Treasurer, 68 "VVis. 135.

8. "What is the sum to be paid for licenses in th(i eity of
New Richmond commencing July 1st, 1917?"

You do not state that an election has been held, changing the

license fee since 1916, in the city of New Richmond, and I shall
assume that no changes have been made by an election. The
same license fee must therefore be charged at the present time
that was charged prior to the time when the city went dry.
You state that the license fee was $500. That is the same fee

that must be charged for the licen.ses issued for the coming li-
cense year. "r

4. "Can the city council charge more for a license than the
sum which jmu find the license fee to be?"

This question must be answered in the negative. The city
council has the right to charge the license fee as fixed by sec.

1548, "Wis. Stats., and no more.
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See. 1548, Stats., provides that a council may grant licenses
"to such persons as tliey deem proper." ^Mle statute vests a

certain discretion in the city council and it is for them to de

termine what persons arc pi-opcr and suitable to operate a sa
loon. The license fee is definitely fixed by tiie statute.

It would be against public i)olicy to have any person pay mor6

than the regular fee to the license board, and thus influence their

discretion. It would be in the nature of a bribe, although the
money paid would go into the city treasury. If two persons
should each apply for a license, and one was more suitable than

the other, but the one who was less suitable should offer more

money to the council than the legal fee, and the council should

accept the fee and grant the license, it would have failed to
perform its duty to the city in giving the license to the person
least suitable: it would be selling the license to the highest bid
der. This is certainly against public policy, and I do not be
lieve that the council has a right to charge any more for a license
than the amount prescribed by law. I believe that if the coun

cil does grant a license for more than the legal fee. it is violating
sec. 4549, Stats., as the council has done an act in its official

capacity not authonzcd by law, and the councilmen are guilty
of official malfeasance, under said see. 4549.

5. "Would it be legal for the common council to accept as a
gift or donation to the city a sum greater than you find the li
cense fee should be, providing the person desiring to get a M-
cense offered it?"

The purpose of such a gift could only be to influence the coun

cil in the exercise of its discretion in granting licenses, either to
grant more licenses than it otherwise would or to gi-ant particu

lar licenses which it would other^vise refuse. For this reason,
I am of the opinion that the making of such gift by the appli
cant for a license or on behalf of an applicant or several appli
cants, or the acceptance thereof by the council, would be con
trary to public policy and unlawful.
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Vharilablc and Penal InsiituUons^'riLQ provisions of law pro
viding for tiie sentencing of certain persons convicted of crime to
W'orkliouscs or county jails do not apply to Milwaukee county.

April 26, 1917.

HoxOK.:vnLE 1). V. Jennings,

Stale Senator.

In yours of April 20, you ask me for an opinion on the state
ment of facts set forth in a letter addressed to you by Patrick
McManus, sheriff of Milwaukee county, which letter reads as
follows:

"Since writing you I have been informed that sec. 697c in
cluded Milwaukee county, as the house of correction here has
been construed not to be a workliouse, within the meaning of
that section.

"In-order to make certain of this information, 1 wish you
would take this matter up with the attorney general and see if
Milwaukee county comes within the purview of sec. 697c.

Sec. G97c is a i)art of sees. G97ft to G97/.-, inclusive, Stats. The
ox'iginal of these sections is cli. 290, Laws of 1895, relating to the
cstablisliment of a workhouse by any one, two or more counties
witliin the state, in which to confine certain offenders at hard
labor, and prescribing and regulating the punishment for cer
tain offenders. These sections are a part of the general laws of
the state and are applicable to Milwaukee county. However,
I infer from the slieriff's letter that Milwaukee county has never
established a workhouse under the provisions cited.

Said sec. G97c elearly provides that in a county having no
workhouse, all male persons over sixteen yeai's of age convicted
of offense of which a justice of the peace has jurisdiction under
the general laws to hear, tiy and determine, or of felonies pun
ishable hy sentences to the county jail, shall be sentenced to the
county jail at hard labor.

Milwaukee county has established a penal institution known
as the "liouse of correction," to which all persons convicted in
the courts of said county are sentenced when the offense is not
punishahle by ini])risonment in the state pi'ison at hard labor
for a term exceeding three yeai's. The said house of correction
is, and all sentences thereto are, authorized by the following
special or local laws:
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Oh. 318 p. & L. Laws 1855, as amended by ch. 189, Laws of
1885; ch. 439, P. & L. Laws 1888; ch. 442 P. & L. Laws 1868;
and ell. 5, P. &, L. Laws 1872; also sec. 2514, iStats. 1878, as
amended

Our supreme court has affirmed the following rule for the
coustruetion of conilictiug statutes:

"There is no more familiar rule for statutory construction
than that m ease of a general statute covering an entire subject
matter wliicii is so re])ugnant to a special statute covering some
particular part tliereof that effect cannot reasonably be given to
both, the latter is to be read as an exception to the former."
Stale ex rel. do Foreai v. Jlohe, 124 Wis. 8, 10, and cases cited.

Sec. 897c should, tlierefore, be read as though all provisions
of law relating to the punishment of offenders in the house of

correction in Milwaukee comity are excepted tlierefrom.
You may advise Mr. MeManus that, in my opinion, Milwau

kee county docs not come within tlic purview of said sec. 697c,
but is by the special and local laws above cited, excepted there
from, in 80 far as said special and legal laws are in conflict with
said sec. 697c.

Educaiion—Loans fToni Trust Funds—Sufficiency of notice
for and legality of school district meeting considered, on appli
cation for loan from state trust funds.

April 27, 1917.
Honor.vble W.' H. Bennett, Chief Clerk,

Comnmsioners of Public Lands.
In re: Application of school district No. 6, toivn of Clyde,

Iowa county, for a loan of $1,200 from the state trust funds.
It appears that this application was authorized at an ad

journed meeting of the first meeting of the above district. This
district was created by . an order of the committee on common
schools of Iowa county, dated August 24, 1916. It further ap
pears from the record that the town board of the town of Clyde
had refused to form said district, and on appeal to the commit
tee on common schools of said county, the order above referred
to was made. Thereafter, an appeal was taken to the state
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superintendent of public iiistruetiou and the order of the com
mittee on common 'schools was affii'ined.

On the second day of November, 1916, Honorable (J. P. Uary,
as state superintendent, issued an order in writing to one Pat
rick McClosky, a taxable inhabitant of said district, describing
the boundaries of the newly created school district, and appoint
ing a time and place for the first district meeting, and directing
said Patrick McClosky to notify all the qualified voters of the
district, either personally or by leaving a written notice at their
places of residence, of the time and place of such meeting, at
least five days before the time appointed therefor.

It appears'that for some reason Patrick McClosky was unable
to carry out the directions of the state superintendent of public
instruction and he thereupon signed the following writing:

"Mr. J. B. Bennett,
Clyde, Wisconsin.

"I hereby authoi-ize you to serve the notices of first school
meeting of the newly created school district in the . town of
Clyde, on the electors of said school district by serving the no
tice sent me by the state sui)erintendciit, to authorize me to serve
the notices, but being unable to do so I hereby authorize you to
do so instead of me.
"Dated this 6th day of November, 1916.
(Signed) In presence of:

J. B. Bennett,
Mi-s. Julia McClosky.

(Signed) R. J. McClosky."

The record furtlier discloses that John B. Bennett thereupon
issued a notice directed to the electors of the newly created
school district, which notice described the boundaries of the dis
trict and fixed the place of first meeting at the home of said
John B. Bennett, and the time of meeting at one o'clock in the
afternoon of Wednesday, November 15, 1916, and the object of
the meeting for the purpose of electing the clerk, treasurer and
director and for the purpose of transacting such other business
as may come before the meeting.

This notice appears to have been served on the 8th day of
November, 1916, upon forty electors of the district. At said
meeting the officers were duly elected and the meeting was then
adjourned until the 21st day of November, 1916. At said ad
journed meeting, twenty-seven voters participated in the pro-
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ceediiigs, and, among other things, the electors adopted a writ
ten resolution authorizing the district board to make application
for the loan above described and levied a tax sufficient to pay
the principal and interest of said loan as it becomes due. The
question which presents itself upon tliis record is this; "Was
the said first meeting of the district a legal meeting?

Sec. 413 clearly makes it the duty of the town board to make
the written order appointing a time and place for the first meet
ing of the district. It further clearly makes it the duty of the
town board to deliver said order to a' taxable inhabitant of the
new district, and to authorize said inhabitant to notify all the
qualified voters of the district, either personally or by leaving
a Ai ritten notice at their places of residencej stating the time
and pkee of such meeting, at least five days before the time
appointed therefor. The said inhabitant shall notify the voters
of the district accordingly and endoi'se upon the notice a return,
containing the names of all persons notified; and said notice
and return shall be recorded as a part of the record of the first
meeting of the district, proWdcd, that an unintentional omis
sion to so notify not to exceed one-sixth of said-voters shall not
invalidate the notice.

Sec. 414 provides that in ease such notice is not given, or if
the inhabitant.% being so notified refuse to meet, then the town
board shall give and cause to be served the notice as prescribed
in see. 413.

Prior to the adoption of ch. r,31, Laws 191.5, .sec. 704,-Stats.
1915, appeals from the I'efusal of a town board to form or alter
a .school district had to be taken to the state superintendent
of pqbiic instruction. All appeals must be taken to the commit
tee on common schools within the time and with the same result
as in the ease of trial on appeal to the state superintendent
See subsec. 9. of sec. 704, Stats. 1915. By subsec. 10 of said
see. 704, a person feeling himself aggrieved at the action of the
committee-on common schools may appeal to the state super
intendent, as is now provided by law in sees. 497 and 497ff, Stats.
A close examination of sees. 497 and 497a fails to disclose any

authority in a superintendent of public instruetion, by which
he IS authorized to make an order appointing a time and place
for the first meeting of any newly created school district
Neither am 1 able to find any section of the -statutes or any
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decision of the courts from which it may be inferred that the

state superintendent of public instruction is clothed with power

to appoint the time and place of the first meeting of a newly

created district, or to designate-the taxable inhabitant who shall

notify all the qualified voters of the district of the time and

place of such-meeting. It seems to me this authority is vested
absolutely in the town board, according to the provisions of sees.

413 and 414. Neither by the provisions of sec. 704, relating to

the-powers of committees on common seliools, does it appear that

said committee had the authority to fix the time and place of the
first meeting of a newly created school district.

The decision of said committee on common schools, which is

a part of the record herein, affirmatively shows that it did not

attempt to do this. In my opinion, it was the'purpose of said

Act of 1915, to give to the committee on common schools all the
authority which formerly -vested in the state superintendent,

in disposing of appeals from the decision of the town board.

If the committee on common schools had lawful authority to fix

the time and place of the first meeting of a school district, then

it was, under the facts stated, the duty of the state superin
tendent to remand the appeal back to the committee on common

schools, with'directions to proceed according to law.

I must hold, therefore, that,the order of the state superin

tendent of public instruction, to Patrick MeClosky, above re
ferred to, was not within his jurisdiction and therefore was un
authorized. State ex rel. Schuctte v. Cary, 143 Wis. 83.
From the facts above stated, it fui*ther appears that said Pat

rick'McCloskj"- assumed to delegate the authority so directed to

him by the state superintendent of public instruction, to one J.
B. Bennett, and Mr. Bennett proceeded to notify the legal voters

of the district'as above stated. I am unable to find anything
in the statute which would authorize Mr. McClosky to so delcr

gate or transfer the particular duty which the superintendent,

of public'instruction had assumed to invest him -with.

The recoi'd fails to show affirmatively that the persons noti
fied of said special meeting constitute all the legal voters of the
district, or-that they constitute at least five-sixths of all the legal

voters of the district, as required by sec. 413.

For the reasons stated, this application cannot receive, my.
apprqyali i..
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Municipal Corporations—Town Meetings-—A notice for a
special town meeting to be held May 14, posted April 23, does
not give the "required three weeks' notice.

April 28, 1917.
Stanley G. Dunwiddie,

District Attorney,

Janesville, "Wisconsin.
I have your request foi" opinion stated as follows:

Following the filing of a request signed by twelve voters
for a special'ineeting of a township, the town clerk on April
23d, posted a notice announcing the date of the meeting as May
14th. Is this a sufficient notice under tlie statute requiring a
notice'of not less than three or more than four weeks?"

The rule in such case is stated in Ward v. Walters,'63 Wis. 39,
44, and reaffirmed in Peftelkow v. Milwaukee, 94 Wis. 651, 655,
as follows:

, "Tn the absence of any .statutory provision governing the
computation of time, the autliorities are uniform that where an
act is required to be done-a certain number of days or wee^s
before a certain otiier day upon which another act is to be done,
the day upon whicli the fi rst-act is to be done must be excluded
from the computation, and the whole numl)er of days or weeks
must intervene before the day fixed for doing-the second act."

This rule is tlie rule which applies when a period of •time is
prescribed for the purpo.se of separating tlie doing of two acts
or the happening of two contingencie.s. The only statutory
rule we have foi- the computation of time is where a period of
time is prescribed for the purpose of bi-inging together-two acts
to be done within a certain limited time. The statutory rule
is not applicable to your question, but the ease falls within the
rule of Ward v. Walters, supra, and therefore a statutory pro
vision requiring notice to be po.sted not less than three weeks
before the date of the meeting is not complied with by the post
ing of a notice on the 23d of April for a meeting to be held on
the I Jth of May. Such notice is required to have been posted
not later than the 22d of April.
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Board of Control—Villages—The board of control has no
power to contract with a village, perniittiug such village to use
the sewer of a state institution under its supervision, although
the village has such power.

April 30, 1917.

State Board of Control.

On April 27 you submitted the following:

"The construction of the building at the new home for the
feeble-minded at Union Grove necessitates the installing of a
sewer system to take care of the sewage of the institution.^ The
village of Union Grove has now under consideration the instal
lation of a sewer system to take care of the sewage of that vil
lage. The officers of the village are desirous of making some ar
rangement with the board by which they will hitch their sewer
system to the main sower of the sewer system of the home for
the feeble-minded. The main sewer will have capacity to take
care of the sewage of the institution as well as the sewage of the
village of Union Grove.
"The officers of the village of Union Grove have offered to the

state Jli2,500 for the right to use the main sewer of the southern
home for the feeble-minded with the understanding that they
are to pay this amount in annual installments of $500 each, and
to pay interest at the rate of five per cent until the amount is
paid.
"The question lia.s been raised as to whether this board has the

legal ])ower to make such a contract with the village of Union
Grove without legislative action and whether the village of Un
ion Grove has the legal right to enter into such a contract with
this board.

"Will you please give us your opinion on these juatters?"

Your arc advised that

"The state has, in general, the same power to contract as a
corpovation or an individual, thus the state may contract with
an individual or another state bv an act of the legislature." 36
Cyc. 871.

"The contracts of a state ai'e usually made by duly authorized
officials or agents." 36 Cyc. 872.

The legislative grant of power to state departments oi- agents
to enter into contracts may be specific or general.

There is nothing in ch. 29, Stats., which has to do with powei'S
and duties of the state boai-d of control, that gives the board
authoi'ity to enter into contracts to furnish sewage facilities for
individuals or municipalities. The right to construct a sewer
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is within the iiiii)liecl powers ot the board as given to tlicm with
the power to care foi" iiiiiiates of the institution, build buildings,
acquire necessary lands, etc. But this cannot be extended to in
clude the right to furnish sewage facilities for individuals or
municipalities.

You arc advised, therefore, lliat the board has not the power

to enter into a contract with the village of Union Grove whereby
tiie village can use the main sewer of the institution for village

purposes. This power might be given to the board by legislative
act.

Villages have only such powers as they are given by legislative
grant.

Sec. 893, subd. (30) Stats., provides that the village board
shall have power

'"To acquire by gift, grant, device, donation, purchase, or con
demnation, any estate, real or personal, for parks, libraries and
any other pulilic jnirpoijc, including such real estate situated
without the corpoi'ate limits of the village as shall be necessary
to the construction of a sewerage disposal plant or waterworks
plant. * •

^'ou arc thcrefoie advised that the village of Union Gi'ove has
the legal right to cntci- into such a contract with the state board

of conti'ol.

Criminal Law —Abandonment — Requisilions — The proper

venue of pi'osecution for abandonment is the county where the
abandoned cliildi'cn reside.

In oi'der to re(iuisition a person accused of abandonment, it
must app.caj' tluit ho was in this state during some part of the
pei'iod included in tlie complaint.

April 30', 1917.
E. E. JOilNSON,

Disiricl Ait&rnefj,

Wausau, Wisconsin.
In your letter of x\i>ril 28 you state that you are informed that

this office has given an opinion lliat under sec. 4587c, Stats.,
the place wJiere the father resides during the pci'iod complained
of fixes the venue of a prosecution for nonsupport of children,
and that according to this ruling where children reside within
this state and tlicir father resides in some other state, the latter
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cannot be brought to this state by extradition proceedings. You
refer me to the ease of Admns v. Slate, 164 Wis. 223, holding
that the place where the children were, and not the place ̂ yhere
the father was, fixes the venue for nonsupport of children. You
further state that you expect to get out re(iuisition papers charg
ing a father living in Illinois with nonsupport of his child, and
thit before taking such steps you would like to have my opinion.
You are mistaken as to what has been held in lliis office. It

has lieen lield here that, the location of the children and not the
location of the father, during the period of nonsupport, fixes the
venue for the trial of one accused under sec. 4587c. That, how
ever, docs not of itself make it possible to have returned here
froin another state a father charged with nonsupport of his chil
dren in this state whei-e, at the time such nonsupport is alleged
to have occurred, the father was without the state. That is gov
erned by the federal statute with reference to interstate extradi
tion proceedings. In order to bring a person accused of crime
into this state from another state on extradition proceedings, it
must appear that the father is a fugitive from justice, and under
repeated decisions of the United States supreme court, and other
courts, a pei-son is not a fugitive from justice unless it appears
that at the time of the commission of the offense the accused per
son was in the state in whicli the offense is alleged to have been
committed. Consequently, a father charged with nonsupport of
his childi-cn at a time when he was without the state cannot be
returned to this state upon extradition proceedings.

There are a number of opinions of this department covering
this question, among which I might refer you to the following:
Vol. IV, Op. Atty. Gen., i)p. 225 and 227; Vol. Ill, Op. Atty.
Gen., pp. 183, 198 and 227.

It may be that the man you have in mind has been in "Wiscon
sin during a part of the time that lie has failed to support his
children. Of course if that is the fact, the offense could be al
leged to have been committed at a time when he was in this state
and upon such proceedings he could be brought back from Il
linois ujion extradition proceedings.
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Public Officers—Bonds-—Public Adnmiistraior—The expense
of the bond of a public administrator is to be paid as provided
by see. 3818.

Honorable Henry Johnson, April 30 1917,
State Treasurer.

A\ ilh your recent letter you have forwarded correspondence
lield between you and Asa K. Owen, county judge of Price
county. You state that the county treasurer iu nialdng his re-
tuim to you on iidieritancc tax, deducted $27.95 for the cost of
the public administrator's bond; you state that Judge Asa K
Owen seems to think that sec. 3818, Stats., give.s him authority
to fix the bond of the administrator and also the percentage that
should be paid for the same. You refer me to sec. 1996—38,
Stats., and you ask for my opinion as to the amount of premiuiu
0]] a surety bond that the county judge may allow in such cases.

Sec. 1966—38 provides as follows:

"The state, any county, town, village, city or school district
niay pay the cost of any official bond fuj-nished by an officer
t hei'cof, pursuant to law or any rules or regulations requiring the
same, if said officer shall furnish a bond with a surety company
or companies authorized to do business in this state, said cost
not to ex-ceed one-fourth of one per cent per annum on the
.imount of said bond or obligation by said surety executed. The
cost of any such bond to the .state shall be charged to the ap-
pioprmtion for the state officer, department, board, commission

bond required to furnish the
Sec. 3818 provides for the appointment of a public adminis

trator by the county board and requires him to give a bond with
sufficient sureties to the judge of said court in the sum not less
than one thousand dollars, with conditions substantially like the
conditions of other administrators' bonds, which bond shall be
approved by the county court and filed therein. Said section
also ju'ovides

T  required by the court inIts discretion. Ihc expense of surety upon such bonds shall be
paid by the county treasurer out of any inheritance tax funds

judge * * on the order of the county
U will bcjioted that .sec. 1966-38 is a general statute author

izing the payment of the costs of a surety on official bonds of
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slate, eoinity, town, village, city or school district officers, and
provides that said costs shall not exceed one-fourth of one per
cent per annum on the amount of said bond, and that said costs
shall be charged to the appropi-iation for the state officer, de
partment, board, commission or other body, the officer of which
is required to furnish the bond.

See. 3818 is a special statute applying only to public adininis-
tratoi-s and expressly provides that the expense of the surety
upon the bond shall be paid by the county treasurer out of any
inheritance tax fund in his liands belonging to the state, on the
order of the county judge. In view of tliis specific provision in
said sec. 3818, 1 am inclined to believe that the construction plac
ed upon the two statutes by the county judge is the correct one.

I do not believe that sec. 1966^38 is applicable, but that the
specific provisions of sec. 3818 are governing, and, there l)eing
no definite rate fixed for the cost of the bond, 1 believe the county
judge is authorized to allow such actual costs as he may deem
reasonable. 1 believe that the rate fixed in sec. 1966—38 is not
applicable to the l)ond of a public administrator. The well-
known principle of statutory construction that a special statute
governs over a more general statute is here applicable.

LcuUlalurc^Puidwalion of Laws^Newspapers JCligihle—A
newspaper that suspended imblication for two oi- three weeks
since the present legislative session began is eligible to publish
the laws.

April 30, 1917.

lIONORABIiK Tj. B. N.AOLER,
Assistant Secretary of State.

I have youi" letter of April 27, ]917, transmitting a letter to
you from the publisher of the Wausau Sun.

It appears thei-cfrom that the Wausau Sun is a weekly news
paper which has been published for more than seven years but
that owing to the necessity of moving the plant and exchanging
the old press for a new one, the regular publication of said news
paper was suspended throe weeks during the present month.
You wish to be advised whether such suspension renders this
newspaper ineligible to rcpublish the general laws as provided
in see. 20.70, Stats.
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111 my opinion, such suspension does not have that effect. This
publication still answers the requirements of the statute.

.Pi/blisher of any weekly or semiweekly newspapep
pnntecl in whole orin part within the state, which shall have

during six months immediately priorto ike opcniny of any regular session of the legislaiure * * *
ma.A lepublish m sucli newspaper in pamplilet form which shallbo denominated 'Wisconsin Copy lL Supplement' • ' "
a  le geneial laws passed at any such session » • # "
Sec. 20.70, Stats.

a his suspension was during the present session of the legis-
ature and not within the six months immediately preceding the
opening of the session. Had the suspension taken place during
said six months' period, it is likely that it would have rendered
such newspaper ineligible to circulate .said laws, but having oc
curred during the session and being now regularly published, it
s m} opinion that the Wausau Sun is eligible under said section
and upon republishing said laws will be entitled to the com
pensation pi'ovided by the section cited.

Towm-^llridge, and Highways-The division of a town that
not constraction of state aid highways doesnot aifect the e.vpendituro of such money for such purpose.
CAnLO.N.™x April 30. 1917,

ihstrict Ailorncy,
Oeonto, Wisconsin.

Under date of April 20, 1917, you ask to he advised whether
the .cat,on of the town of Abrams out of part of the tcrritorv

the loan of lensaukee n, any way affects the manner and

t ho 19 0 annual town meeting, for the hnprovoment of a por
tion of the county system of prospective state highways aid

nowris'tT""""' Ponsaukee.'as it
The town of Abrams was created by cli. 6, Laws 1917 Prom

that tact. It i.s known that this special ta.x had been voted and
evmd and entered on the tax roll, and the roll delivered to the
own treasurer of Pensaukec for colleetion, and it is probable
hat said offleer had actually collected said tax. This special fax
was \oted under sec. 1317wi—-4.
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t'# •- * ggj^ special tax • # * shall be collected in
money and paid into the county treasury at the same time the
town's share of county taxes are paid, in ease the petition of the
town for the improvement of the road or bridge specified has
been gi-anted by the county board. * *' Par. (b), subsec.
1, sec. 1317m—4, Stats.

By subsec. 2, of said section, it is pj-ovidcd that this money
shall be expended in paying the town's share of improving pros
pective state higliways. Obviously, the ei-ealion of a new town
out of part of the territory of the town which voted this tax,
subsequent to a levy of the tax, has no bearing upon the pro
cedure to be thereafter followed in expending the tax and in
making the conteniplated improvement. AVe have here no ques
tion of the division of credits or apportionment of debts between

a new and an old town. The money expended in the improve
ment of highways is expended for the })ublic, generally. The
towns have no proprietary interest therein. The leason for im
proving this particular portion of the "highway has not been
changed in the least by the creation of a new town, and I feel
sure that there is no statute which interrupts tlic regular and
ordinaiy procedure in doing the work and disbursing the money
which was raised therefor.

Municipal Corporations—Commission Government—Held that

affii-mative vote of all members of council of special charter city
under commission form of government requii-ed for adoption of
general city charter.

Honor.able Emaniucl L. Philipp, April 30, 1917.
Governor.

I have examined and retuiai herewith the papers with refer
ence to the adoption of the General Charter Law by the city of
Green Bay. From t hese papers it appears that the city of Green
Bay is a city organized under eh. 40—1, Stats. 1013; That the
ordinance for adoption of the General Charter Law was adopted
by a vote of two memljors of the council in favor of such ordi

nance, and one voting against it.
Subsec. 3, of sec. 925)a—308, being a part of eh. 40—1, Stats.,

provides:

"A majority of the members of the council shall constitute a
quorum and a majority vote of the members of the council shall

18—A. G.
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be necessary, and no more than a majority shall be required to
adopt any ordinance, resolution or motion.''

Sec. 925—3, Stats., being a part of th'^ General Cliartcr Law,
provides:

"When the common council of any city now incorporated, by
a  Ihree-fourthvS vote of all the members thereof, shall have
adopted this chapter for its government, and a patent shall have
been issued as hereinafter provided, such city shall cease to exist
as a corporation under its charter and the laws creating such
corporation or adopted for its government, and shall constitute a
municipal corporation under tliis chapter and be governed by
its provisions."

Sec. 92G provides for the adoption by cities operating under

special charters of any subcliapter, section or subdivision of the
General Charter Law by a three-fourths vote of all the members

of the council elect.

I am of the opinion that the provision of subscc. 3, sec. 925m—•
308 does not relieve a municipality reorganized under the com
mission form of government from the necessity of complying with

the provisions of sec. 925—3, Stats., in the adoption of the Gen
eral Charter Law. The latter section is a special provision with
reference to the adoption of the General Charter Law, while the
provision of subscc. 3, sec. 925»i—308 is general with reference
to the adoption of oi-dinances, resolutions and motions by coun

cils of cities operating under the commission form of govoi'u-
ment. That would require a vote of all of the members of the
council of a city operating under the commission form of gov
ernment in oj'dor to adopt such General Charter Law. Of course

what is herein said has no rcfei-ence to the adoption of such ehar-
For the reasons stated, I cannot advise you that the city of

ter by a vote of tlie electors of such city as provided by sees.
Green Bay has legally adopted the General Charter Law. I en
close an extra copy of this letter, which you may forward to the
officers at Green Bay if you see fit.
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Corporations- -Home, Finding Agencies—A foreign corpora
tion caniiol, be licensed to act as a home finding agency.

May 1, 1917.
State Board op Control.

In your letter of April 28 you ask whether or not an agency,
association or corporation, created under the laws of Minnesota,
can be granted a license in this state to act as a home finding
society, under sees. 1786& and 1786d, Stats.

Sec. 1786b provides, in part:

"Any corporation organized under this chapter for the pur
pose of seeking out, receiving and procuring homes in families
for orphans or homeless, abandoned, neglected or grossly ill-
treated children may receive into its charge and under its con
trol, by commitment or otherwise," children of certain age.

Sec. 1786d provides that it shall be the duty of the corpora
tion to report to the state board of conti-ol, f]'om time to time,
regarding tlie welfare of the children committed to its care and,
if the board determines that the child is placed in an improper
liome, they may order tlie corporation to transfer the child to a
proper home.

Sec. 1786d, subsec. 1, provides:

"All home finding corporations existing under and by virtue
of chapter 86 of the statutes shall be licensed annually as here
inafter required."

Subsec. 2: .

"No individual not being a parent or legal guardian of the
child and no agency, association or corporation, until made or
appointed legal guardian in due form and duly authorized by
annual license, as hereinafter provided, to place children in
homes, shall so place any child under fifteen years of age, or
give them away by adoption, or place them in families wth or
without contract during their minority," etc.

Subsec. 3:

"Upon satisfactory proof made to said board that the appli
cant therefor is in all respects qualified to engage in the work
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of finding homes for children, giving them away by adoption, oi
placing them in families witli or without contract during their
minority, and upon payment of an annual license foe of five dol
lars to the state board of control, said license shall be issued by
said board and bear date the fi rst Tuesday of June in each year,"
etc.

Subsee. 4 provides:

"Any piM'Son. oi- persons, agency, association or coi-poration
found giiilty of violating any of the provisions of this section
shall be punished by a fine of not less than ten nor more than
five humlred dollars, or by imprisonment in the county jail or
liouse of correction not more than one year," etc.

It is clear fi-om a reading of the entire sections above referred
to that the purpose of the law was to license and regulate agen
cies of all kinds conducting home finding enterprises for chil
dren.

Subsoc. 2, sec. 1786(/ provides that any person, association, or
corpoi'ation conducting such home finding enterprises must be
licensed.

It will be noted that in sec. 1786/; the statute jn-ovides what
corporations may receive into their charge and control homeless
children, and designates them as

'' any corporation organized under this chapter for the purpose
of seeking out, receiving and procuring homes in families for
orphans or homeless, abandoned, neglected or grossly illtreated
children."

It is obvious that any foreign corpoi'ation does not fall within

the scope of the above quoted words.
Sec. 1786?; provides that, corporations organized under ch. 86,

above refci'red to, for the purpose of finding homes for children,
may become the legal guardian of a child. That the statute did
not contemplate including foreign corporations as being qualified
to engage in the work of finding homes for children is borne out
by the fact that nowhere in the statute is a foreign corporation

given the power to act as the guardian of a child.
From a reading of the whole law, with reference to the sub

ject of home finding for children, it is (tuitc obvious that the leg-
islat.urc intended the .state board of control to exercise a super
vision over both individuals and corporations engaged in the
work, and that they intended to grant this power to domestic
corporations under certain restrictions.
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I am of the opinion, both from the purpose of the law and the
language used, that it was not the intention of the legislature to
permit foreign corporations to engage in the work of home find
ing for elnldreii, and you are advised that they should not he
licensed to carry on such work.

Insiu-ance^Counlies—Municipal Corpomlions^State Insur
ance Fuiul—-Inlc.rest—li premium on insurance in state insur
ance fund on (iroperty of counties and other municipalities is
not audited at first meeting at which it can be audited, and ])aid
into state treasury, it becomes a special charge and draws in
terest from date of its certification, at rate of ten per cent per
annum.

Honob.mjle Meblin Hull, 1917.
Secretary of State.

Under date of April :!0, 1917, you ask for my opinion as to
when and under what conditions interest must l)c paid by mu-
nicipalities upon insurance premiums under see. 1978d. As an
illustration you take Polk county. On July 1, 1916, Polk county
became liable for an insiu-ance premium of $303.53, and the com
missioner of insurance .so certified. In keeping with an opinion
given the insurance commissioner August 25, 1914, Vol. Ill,
Op. Atty. Gen., p. 439, this sum is not to be apportioned or cer
tified by you as a special charge against Polk county until Oc
tober, 1917. In the event of such certification, interest will be
charged and collected at the rate of 10 per cent from July 1,
1916, until paid. You say:

"The question now arises whether the penalty of ten per cent
can be imposed and collected when the amount due, to the state
insurance fund is paid prior to the certification of state taxes
and special charges. Let us sui)posc that Polk county pays the
Ijreiniums which are now delinquent on October 1, 1917, .just
prior to the cei'tiftcation of state taxes. Could the state, m^that
event, cimrge the ten per cent penalty imposed by statute?
The answer to the question depends upon sec. 1978d, Stats.

This section pi-ovidcs for state insurance upon municipal build
ings. Subsec. 3 thereof, after directing that the commissioner of
insurance shall determine the amount of premium and report
the same on the 1st of July to the clerk of the municipality con
cerned, further provides as follows:
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"Upon receipt of such certification of premium due the same
shall be audited as other claims against to\vns, villages, cities,
counties, or school districts are audited and shall be paid into
the state trcasuiy for the benefit of the 'state insurance fund,'
in default of which the same shall become a special charge against
sucli town, village, city, county, or school district and be in
cluded in the next apportionment or certification of state taxes
and charged and collected as other special charges are collected,
with interest at the rate of ten per cent per annum from the date
such premiums were certified by the commissioner."

In the opinion refei-red to it was held that in the case of in
surance upon county buildings the claim must be presented to
and allowed by the county board, the same as all other claims
against the county, and tliat if it was allowed at the first meet
ing of the county board after such certification, there would be
no default and the claim would not become a special charge
against the countj'. Under the circumstances there involved, the
annual meeting of the county board in November was spoken of.
1 see no reason at this time to change the conclusion tliere

reached. However, the language used may be subject to mis-
interfiretation. If such claim is not allowed and audited by the
proi)er board at the first meeting after the certification at whieli
such board may properly audit it, in my opinion there is a de
fault, whetliei- such meeting be a regular meeting or a special
meeting.

The ])nrpose of i)roviding for an interest charge of 10 per cent
per annum would seem to be to insure the auditing of such
claims at the first meeting at which the same may be audited. It
was not the intent of the Icgi.slaturc that the state should carry
sueli an indebtedness against towns, villages, cities, counties and
school districts until the time for apportioning and certifying
state taxes. On tlie contrary it was contemplated that thei-e
should lie promjit payment of these claims, and that if payment
was uunecessai'ily delayed the municipalities mentioned should
pa.\ interest thereon. To hold that if the municipality makes
payment at any time jii'ior to the apportionment and certifica
tion of state taxes would be to encourage proci'astination and
delay, and to put tlie burden of cai-rying the insurance upon the
state.

It will be noted that unless the certification of premium due
IS audited.upon its receipt, and paid into the state treasury it
becomes a special charge. It is upon such special charge that
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interest accrues. It is therefore my opiiiion that unless the pre
mium is audited at tlie first meeting of the municipality at which
it may properly be audited, and paid into the state treasury,
it then draws interest at the rate of 10 per cent per annum from
the date of its certification, irrespective of whether the state
taxes have yet been apportioned and certified or not.

Public Officers—Corporations—Counties—A stockholder in a
corporation which furnishes telephone service to a county can
not be a member of the county board of such county.

Geo. H. McCloud, May 1, 1917.
District Attorney,

Ashland, Wisconsin.

In your lettei- of April 30 you state:

' • Mr. A. h. Biglow of this place has called my attention to your
letter to him of April 27th, in reply to his letter of the 25th, per
taining to his right to hold the office of supervisor of one of the
wards of the city of Ashland in view of the fact that he is a
stockholder in the Ashland Home Telephone Company, a corpo
ration doing business in the city of Ashland and that furnishes
telephone sci'vice for the city offices.
"There is one other fact that I think should have been stated

in Mr. Biglow's letter of the 25th in order that your opinion
might cover the case exactly; that, fact is that the Ashland Home
Teleplione Company also furnishes telephone service for the
Ashland county offices.

'' With that addition to the facts, will you kin^y advise me
whethei" you would make any change in the opinion contained
in your letter of April 27th?"

In the oiiinion referred to, I held:

"You are advised, therefore, that you can hold the office of
supei-visor and perform any of the duties of a member of the
board and, at the same time, be a stockholder in the corporation
that furnishes telephone service to the municipality from which
you are elected supervisor."

The additional fact suggested by you presents an entirely dif
ferent situation. The question now is as to whether a person
can act as a member of the county board while a stockholder in
a corporation that furnishes telephone service to the county of
fices.



280 Opinions of the Attorney-General

Sec. 692, Stats., provides:

"No member of the county board or other county officer,
whether elected or appointed, shall hereafter be a party to or
ill any manner interested, either directly or indirectly, in any
contract or agreement whatever, verbal, written or otherwise,
with tlic county for the inirchase of any article whatever re-
C|uired by such county. All contracts or agreements made in
violation of this section shall be void; and in case any supervisor
shall offend against, the provisions of this section he shall be
deemed thereby to have vacated his office as such supervisor."

AVhethe)" this question was intended to cover telciihone service
and wliether such service would bo included in tlie term "any
ai'ticle whatever required by such county," it is not necessary
to decide in tliis opinion. It is apparent from the entire section
that it is the purpose of the law to prevent persons who repre
sent a eounty officially from entering into a contract with a cor
poration or association in which they are interested. The reason
for this is apparent.

See. 4549, Stats., anqily covers the situation. It provides in
part:

"Any officer, agent or clerk of the state or of any county,
school disti'ict, school board or city therein • * • ^^^11
have, reserve or acquire any pecuniary interest, directly or in
directly, present or prospective, absolute or conditional, in any
way or manner in any * ® * . contract, proposal or bid in
relation * * * to any public service • • • shall be
puni.sbed by imprisonment in the eounty jail not more than five
years or by fine not exceeding live hundred dollars," etc.

It is also obvious that the above quoted section was intended
to prevent any jiublic official from contracting with himself in
anollier capacity, either dii'cctly or indirectly. Our coui-t quoted
with appi'oval in Antigo Water Company v. Aniigo, 144 Wis.
156, 166, the following language:

"A stockholder in a ]irivate corporation clearly has an interest
111 its contracts and if the city cannot make the contract with the
officer himself, it cannot make it with a corporation in which
such officer is a stockholder."

If a member of the county board is a stockholder in a corpora
tion, whicli corporation is furnishing telephone service to the
Qouiity, it comes within the provision of the statute as clearly as,
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if the county Avere dealing with him as the sole owner of the com
pany furnishing telephone service.

It is my opinion that a person who is a stockholder in a cor
poration which is furnishing telephone service to a county can
not legally be a member of the county board of such county.

Cowifies—Drain'ifje Dislvicts—Claim of drainage district for
interest and charges on deliiKjueiit assessments collected by
county and credited to general fund is a money demand and
must be presented to county board; failure to appeal from dis
allowance is bai' to action based thereon.

J. R. Pfiffner, li 1917.
District Attorney,

Stevens Point, Wisconsin.

By letter of April 28, 1917, you request my opinion as to the
liability of Portage county to the Portage county drainage dis
trict and whether the district can successfully maintain the man
damus action it has instituted.

It appeal's that many of the special assessments levied by the
district were returned to the county treasurers as delinquent and
thereafter collected, together with the intei-est, penalties and
charges provided by statute. From the money so collected the
county treasurers turned over to the drainage commi.ssioners the
actual amount of the special taxes but retained, as treasurer, and
credited to the general fund of the county all of the interest,
jienalties and charges which had been collected upon said special
assessments. These items of interest, penalties and chai-ges
amount to $2,960.

The Portage county drainage district filed a claim thei-efor
against Portage county, in the sum of $2,960, and the said claim
was wholly disallowed by the county board at the 1916 annual
meeting, no appeal from such disallowance has been taken, and
the time for appeal has expired.

April 25, 1917, the Portage county drainage district com
menced an action of mandamus against George F. Hebard, Earl
Newby, and Portage county, to compel them to pay to the plain
tiff the sum above named, and to compel the county to order the
treasurer to make such payment.

The alternative writ is returnable May 7, and you state that
you intend to move to quash. There is not time at my command



^82 Opinions of the Attorney-General

sufficient to enable nic to examine the substantive law which i^
involved in tliis proceeding, and I confine myself chiefly to the
matter of practice.

On first impression, it would seem that if there were any claim
against the county it could not be prosecuted in this form of
action, and it seems that if on the merits there is any claim or
has been any in favor of the plaintiff, it is against the county.
See sees. 1379—24 and 1379—25, Stats.

Bj' filing a claim against the county and failing to appeal from
a disallowance thereof by the county board, the cause of action
became barred and no longer furnishes a basis of action. By
filing the claim, the plaintiff has asserted that it had a cause of
action oi- money demand against the county. Its claim is, in
reality, a mere money demand; and by sec. 676, Stats., no action
can be brought thereon until it has been presented to the county
board.

"The decision of the county board of any county disallowing
in whole or in part any claim of any person shall be final and a
bar to any action brought thereon • • • unless an appeal
be taken as hereinafter provided." Sec. 682.

The appeal liere spoken of must be taken within ninety days.
The.se statutes at least raise a serious doubt as to the plaintiff's
light to proccetl and you should adopt a course of practice which
will gnc the county tlic benefit thereof. In addition to what has
ali'eady been stated as being in the plaintiff's way, mention may
be made of the doctrine of election of remedies.

It is hardly to be expected that the plaintiff has stated in its
petition for the alternative writ these facts relative lo the pres
entation of a claim to the county board, and its disallowance.
If it has not done so and you wish to avail yourself of those facts,
it will be necessary for you to put in an answer.

It is evident from your letter that the (lucstions presented are
purely questions of law. There is no dispute about the facts,
hence the issues should be so made up by the pleadings that those
questions of law will be squarely presented. Most likely, if you
set the facts out fully in your answer, the plaintiff will demur
to the answer and by so doing raise the legal issues in a way that
will make it easy to present them to the circuit court, and to the
supreme court, if need be.

The law upon the merits of the case can be investigated later.
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Public Officers—State treasurer may, upon order of the gov
ernor, permit paymaster of national guard to draw money to pay

troops in advance of audit of pay rolls by secretary of state.

May 2, 1917.

Honorable Henry Johnson,

Stale Treasurer.

You ask to be advised whether you may lawfully pay out of

the state treasury sums of money to the paymaster of the Wis
consin national guard, to be used by him in paying troops in
camp or active service without the pay rolls of said troops being
fii'st audited by the secretary of state and without your having
the warrant of the secretary of state therefor.

Sec. 6o2, Stats., provides as follows:

"The paymaster, under orders from the governor, shall have
authority to di-aw from the state treasury the money necessary
for paying troops in camp or on active service, and shall fur
nish such security for the same as the state treasurer may direct.
The amount due on account of the field, staff or other officers,
noncommissioned staff and band, company or enlisted men, not
herein enumerated, if any, shall be paid to the person to whom
the same shall be due, on the properly signed and certified pay
rolls."

This statute is a si)ccial pi-ovision governing this particular
matter and takes the same, in my opinion, out of the operation
of the general statutes requiring the claims to be presented to
and audited by the secretary of state and that you have his war
rant for any moneys paid out of the treasury before payment.
I sec no ground upon which to question the constitutionality

of this statute, and I am of the opinion that for any moneys paid
out by you pursuant thereto the order of the governor and the
receipt of tin* paymaster will be complete protection for the
state treasurer and his bondsmen.
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Tiixaiion—School Districts—Ki<?ht to school taxes in hands of
town trcasiii-ei- where ii newly created disti-ict was dissolved on
appeal, considered.

A. J. O'Melia, May 2, 1917.
Dislricl Altorney,

Rhinelandcr, Wisconsin.
Your letter of April 7 reads as follows:

"In Novonbcr of last year, the town board of one of our
towns divided an existing school district in the town. They cer
tified to the school clerk the amount that each was to receive in
ci'edits and the charges that the old district was to pay to the
new district because of school buildings and other property
owned by the old district. This charge again.st the old district
was certified to the town clerk with the direction that it be levied
on the proi)erty in the old district, and when collected paid to
the Ireasurcr of the new district.
" Within the time permitted, an appeal was taken from the

action of the town board making the division, to the common
school committee. The common school committee reversed the
action of the town board, which set aside the action dividing
the district, and, as a conse({uence, leaves but one district. How
ever, before the action of the common school committee reversed
the town board's action, the new district created by the act of
the town board, created obligations, believing that the money
that they would obtain later as a credit from the old district
Vvould bo iiiore than sufficient to meet these obligations.
"1 desire your opinion as to whether o]- not the town treasurer

should pay the money in his hands collected from the property
remaining in the old district as he was directed in his warrant,
to wit: to the person who was elected treasurer of the new dis
trict: or whether he should pay the money to the treasurer of
the old district, for the reason that there being no new district,
there cannot be any officers thereof.

Also wish to know whether or not, in case this money should
be paid to the treasurer of the old district, the old district should
pay the obligations created by the new district, during its short
existence."

The situation presented by your stiitenient of facts is a pe
culiar one—one of tho.se which no statute was expressly designed
to covei', a]i<l I'l'course must Ix' had to general legal principles
guided by such statutes as do exist and are applicable.

According to sees. 497 and 704, the order of the town board
which created the new district was oi)ei'ative until it was re
versed by llie committee on common schools of Oneida county.
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When tlio order of the conunittee on eominon schools reversed the

order of the town boai-d the said conunittee, in effect, dissolved

the so-called "new district" and rcattachcd it to the old dis-

tnet. Tltis construction would make applicable the provisions

of sec. 424, which gives to the town board or boards of the town
or towns in which the territoiy of the dissolved district lies the
authority to

"take chai'gc of the property belonging to the same at the time
of its dissolution, disi)ose of the same by grant or otherwise, and
apply the proceeds to the discharge of its debts, paying over the
remainder, if any, to the treasurer, and in case of more than one
disti'ict, to the treasurers of the districts to which the territory
has been attached," etc.

The debts referred to in said section are, of course, only the
lawful debts of the disti'ict which have been legally incurred.
The statement of facts does not disclose wliether there was any

property belonging to the so-called "new district" at the time
it was so dissolved. The inference is that the only property—

if it may be so called—was the amount of taxes raised on the

taxable property which remained of the old district, under the
order of fhe town board, and which taxes arc a fund in the hands
of the town treasurer. These moneys were levied by the town
clerk, pursuant to a certificate, under the provisions of sec. 421.

This section, among other things, provides that the taxes so
certified

"shall be collected and paid to the treasurer of the new district
to be applied toward providing a schoolhouse therefor."

It is clear from a careful leading of the whole of said section
that none of the funds now in the hands of the town treasurer can

be used in the discharge of any debts of tlie erstwhile "now dis
trict" except such as were incurred in "providing a school-
house," or, accoi'diug to the language used elsewhere in said
section, "for the building of the schoolhouse."
Your statement of facts does not show when the order of re

versal was made by the committee on eommon schools, but I as
sume that it was made some time before the taxes were collected

fi-om the property which I'emains of the so-called "old district."
Tlie order of the committee on common schools, in effect, made
the collection of the particular tax under consideration illegal.
as.snming, of course, that the so-called "new district" had not
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iniidc any provision for a schoolhouse. Any taxpayer who was
affected by tlie attempted collection of the illegal tax could, by

a proper court proceeding, have restrained the town trcasurei*
from making such collection. Howcvc]', a taxpayer was not

obliged to resort to this equitable remedy. Under the provisions
of sec. 1164, any taxpayer of the so-called "old district" who
was aggrieved by the collection of said illegal tax, could, after

paying the tax, under protest, demand a refund by filing a claim

against the town. Said section expressly authorizes the town
board to allow such a claim and directs the town treasurer to

pay to such a taxpayer the amount of the illegal or excessive tax
which ho has paid. It is unlikely, however, that any taxpayei's

have paid under protest, so that the town board, under the cir
cumstances, could acknowledge the liability of the town to the
taxpayers who contributed to the fund now in the hands of the

town treasurer and order the same paid by him.
In view of the foregoing, it seems clear that in no event could

there be any legal claim against such fund except such as might

have been incurred in providing a schoolhouse for the proposed
new district. In view of the fact that the new district never

came into existence practically except for the purpose of permit
ting an appeal from the action of the town board, and that there

is no such district, it seems to me that the only safe and proper
position for the town board and the town treasurer to take is

tliat persons dealing with such proposed new district pending
such appeal did so at the risk of such appeal resulting in an af

firmance of the establishment of the district and that they have
now no legal claim upon the fund, and to refuse to allow or pay
any such claims except pursuant to judgment of a court of com

petent jurisdiction. It will be proper for the town board and
town treasurer to retain said fund a reasonable time to allow

any such claim to be presented and litigated, if they have reason
to believe that this will be done. Otherwise, they may pay the

money over to the treasurer of the old district under see. 424,

Stats.
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Legishifurc—May not constitutionally allow mileage to its
meml)ei-s for more than one return trip each session.

May 2, 1917.
Honorable H. K. Roethe,

State Seruite.

I have your request for opinion under date of April 27, in
which you ask whether the legislature has a constitutional right
to vote its members any mileage except for one trip from their
homes to the state capitol and for one trip from the state capitol

liume, for each regular session of the legislature.
Sec. 21, art. IV, Const., provides:

"Section 21. (As amended November, 1881.) Each member
of the legislature shall receive for his services for and during
a regular session the sum of five hundred dollars, and ten cents
for every mile he shall travel in going to and returning from the
place of meeting of the legislature on the most usual route. In
case of an. extra session of the legislature, no additional compen
sation shall be allowed to any member thereof, either directly or
indirectly, except for mileage, to be computed at the same rate
as for a regular session. No stationery, newspapers, postage or
other perquisites, except the salary and mileage above provided,
shall be received from the state by any member of the legislature
for his services or in any other manner as such member."

It will be observed that the provision

"and ten cents for every mile he shall travel in going to and re
turning from the place of meeting of the legislature on the most
usual route"

is not limited expressly with I'cgard to the number of trips for
wiiieli a member may receive mileage. This provision of the
constituth)!! was incorporated in lieu of the previous section by
amendinciit adopted in November, 1881. It is not probable that
at tliat time it was eustomaiy for members of the legislature to
come to the state capitol to attend its sessions and to remair.
throughout the session. Railroads were almost as numerous in
the state at that time as at the present time, and it is very likely
that the custom of members traveling back and fortli between the
capitol and their places of residence during the session was al
most as pi-evalent then as now. There is, therefore, no argument
to be drawn from the situation as of the time of the adoption of

this amendment to the conclusion that when adopted it clearly
contemplated only one trip and mileage for only one trip for
each regular session.
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The contrary is, perliaps, true, however, with respect to con
ditions at the time of the adoption of the original constitution.
Sec. 21, art. IV, of the original constitution, contained almost
this identical language, and, with respect to mileage, read as fol
lows :

*  * And ten cents for every mile he shall travel in
going to and returning from the place of the meeting of the leg
islature, on the most usual route."

There is a principle of construction lo the effect that where a
law is amended and reihiaeted, in so far as it is so reenacted
without substantial change it shall be, regarded as a continuing
law, and as of the same force and effect as though it had been
continuously in opei'ation in the same form. I think this prin
ciple of construction is applicable and that the provision of the
constitution with respect to mileage contained in sec. 21, art.
IV, in its present form, should be given the same effect as though
it had continued frojn the adoption of the constitution. At the
time of the adoption of the constitution it is very probable, if not
([Liite certain, that the custom was, and was expected to be, for
members altcuding the legislature to make only one trip for the
session. However this may be, the constitutional provision upon
this .subject is, at best, ambiguous, and the right of the legislature
under it to now provide for extra mileage allowance to its mem
bers is doubtful. Doubts of this character arc, under familiar
rule and when they affect the state treasury, resolved in favor
of the treasury. This rule would hardly be applicable upon
the (luostion of constitutional power were there any other prin
ciple of constrnction which might suggest itself in opposition to
the conclusion resulting from such rule.
The most important consideration bearing upon the construc

tion of this provision of the constitution is, in my opinion, the
practical construction which appeal's to have been placed upon
it from the foundation of the government, and the acquiescence
therein, throughout all of that period, by all legislators, and ap
parently by all members of the legislatures and by the executive
and administrative officers of the state. So far as I can find,
the practical constrnction has been, always, that this provision
of tlie constitution authorizes the allowance of mileage to mem

bers of the legislature for one return trip, only, for each regular
session, and I have not been able to discover any law by which
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any legislature of the state has ever attempted to multiply the
number of trips for which it should take and receive a mileage
allowance.

In an early case the supreme court of this state applied to
the construction of the constitution, as affecting the power of
the legislature, this principle:

"The uninterrupted practice of a government prevailing
through a long series of years, and the acquiescence by all its
departments, legislative, executive and judicial, sometimes be
come imperative even on constitutional questions." Bean v.
Barclisenias, 30 Wis. 236, 246.

Again, the court held in State ex rel. Hudd v. Timme, 54 Wis.
318, a ease involving the construction of the constitution as af
fecting the sufficiency and constitutionality of the adoption of
this very amendment of 1881, together with other amendments:

"The construction which has been uniformly adopted by all
the depai'tments of the government for a scries of years is en
titled to great weight in settling by judicial decision what con
struction should be placed upon it." P. 339.

In State ex rel. Hayden v. Arnold, 151 Wis. 19, the court
quotes in its opinion the above quoted language from Dean v.
Borcliseniti^, and also from Scavlan v. ChUds, 33 Wis. 663, and

declares that this principle "is the established doctrine of tliis

coui-t." 151 Wis. p. 31.

It is clear, also, that this principle was a controlling consid
eration in causing the court to reverse its first decision {State

ex rel. Podel v. Marcus, 160 Wis. 354), and by its second opinion
therein (160 Wis. pp. 380 to 392) to affirm llie constitutionality

of the procedure by which the constitutional amendment of 1908,
making full citizenship a qualification for the right to vote, was
adopted.

In view of the foregoing, of the practical construction which
the constitutional provision in question has for many years and
pei'haps always received, and of the importance of this practical
construction undci- the principle above referred to, in determin
ing the true construction of the constitution, I am of the opin
ion that the legislature is not authorized to allow mileage to its
members for more than one return trip for each regular session.

19—A. G.
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Districf Atiorney—Fees—Not obliged to prosecute before a
viagisfrnte ic actions for coiniiion assault and battery or for use
of language tending to provoke assault, even though requested
to do so.

Tn circuit court it is his duty to prosecute, and he is not en
titled to fee therefor.

Leo Bruemmer, May 3, 1917.
Fistrici Atiorney,

Kewaunee, "Wisconsin.
In your lettei- of April 28 j'ou submit the following:

"Sec. 752, Rev. Stats., deftiiing the district attorney's duties
provides that all criminal cases shall be ])rosecuted by the dis-
trict attorney e.\cepting as.sault and batteiy cases, and for use
of language intended or natui-ally tending to provoke an assault
or breach of the peace. Is the district attorney obliged to prose
cute such actions withcut. foes, if i-equestcd to do so?"

Tn .sec. 752 the statute specifically excepts actions

"for coininon assault and battery or for the use of language in
tended or naiurally tending to piovokc an assault oi- breach of
the peace, before any magis'trate in his county."

Yon are advised tliat, with respect to the prosecution of the
above mentioned eases in justice court or before a magistrate,
you are not obliged, as disti-ict attorney, to prosecute such ac
tions with or without fees, or whether requested to do so or not.
The statute above quoted takes it out of the scope of your duties
so far as actions before the magistrate arc concerned. Of course
this relates only to the prosecution of cases before magistrates.
In an opinion given to Prank H. Hanson, di.strict attorney,
Mauston, August 30, 1912, Vol. I, Op. Atty. Gen., p. 472. I held:

"It Is the duty of the district attorney tn prosecute assault and
batter" actions In cii'cuit court, pm-suant to the first subdivision
ofsjc 752."

By i ; r. 754, Stats., you will notice that

strict attorney shall I'eeeive any feeor reward from or in
I'chfilf any pi-osecutor or other individual for services in any
•j or business to which it shall be his official duty to

i itL-rid etc.

T: b ' ; the duty of the district attorney to prosecute assault
S  li b ' ry cases, and eases for abusive language tending to
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provoke an aHsault or bi'eaoh of the peace, in the circuit court,
he could not, under sec. 754, receive any fee tlierefor.

Public 0//iccr.s'—Officers in charge of state institutions may
lawfully assign employes of such institutions to duties in assist
ing stale council of defen-sc.

May 3, 1917.

HOKORAmiK Emanukl L. Philipp,

Governor.

1 have your request for opinion of April 30, in which you
submit a communication from J. W. Crabtree, president of the
River Falls state normal school. From President Crabtree's
communication it ajtpears that Prof. May, of the department of
agriculture of the River Falls normal school has, through the
recommendation of Prof. Hatch, of the university department of

agriculture, and upon the request of the state defense council,
created by ch. 82, Laws 1917, been, by the River Falls normal
school, assigned to emergency service as special agricultural
agent of the council of defense for Pierce county. The ques
tion Is submitted whether tlie authorities of the normal school

may lawfully pcfmit Prof. May to be absent from the normal
school and tempoi-arily out of the active discharge of his duties

as a professor in tlie normal school while engaged in and on ac-
.count of Ills work as such special agricultural agent, and con
tinue to hold liis position and receive hi.s salary as a professor in

the normal school.

I am of l.he opinion that the assignment of Prof. May, tem-
poi'arily, and for this emei-geney service is an act within the au
thority of the president of the noriual school when reqxiired by
the council of defense.

See. 16 of the Council of Defense Act provides:

"All departments, bureaus, commissions, boards and iustitc
tions receiving public funds, all officers of the state or of an
county or municipality therein, and all citizens shall cooperat
with and give all such reasonable aid to the council as may t
required by it."

The state normal school at River Falls is a state institutioj

and is an institution receiving public funds. The professor c
agriculture iii said institution if not an officer of the state is, i
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least, an employe of the state; While he is employed for a spe
cific purpose the state has, in my judgment, undoubted authority
to transfer his service to other fields and to other public pur
poses of the state, at least in the absence of any objection from
him.

In my opinion, therefore, the assignment of Prof. May as spe
cial agricultural agent is no more than a compliance by the
River Palls normal school as a state institution, and as an insti
tution receiving public funds, with the duty imposed upon it
by sec. 16, ch. 82, Laws 1917, to

"cooperate with and give all such reasonable aid to the council
as may be required by it."

I think, therefore, that Prof. May may be so assigned and may
render such service and retain his position as a professor in the
normal school and continue to receive his compensation as such.

Counties—Comity board may not adjourn beyond the term
for which elected.

ViLAS H. Whaley, May 4,191T.
District Attorney.

Racine, Wisconsin.

Replying to your request for opinion under date of May 2,
as to whether the county board of supervisors may lawfully ad
journ its regular November meeting to Februai-y, following, and
then again adjourn the regular meeting to May, following, and
then adjourn until August, following, I am of the opinion that
such practice is of very doubtful validity.
The county board which exists in February, May and August,

at the time of such proposed adjourned meetings, is a different
county board from that which existed at the November meeting.
Without an examination of authorities I venture the opinion
that a body of this character cannot adjourn beyond the term of
its legal existence. Therefore, I think you are correct in your
view that in order that a legal meeting of your county board may
be held in the month of May, the provisions of sec. 664, Stats.,
for calling and convening a special meeting should be followed
and that such meeting should be held, convened and conducted
as a special meeting of the county board.
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Bridges and Highways—Draiv Bridges—Villages—Sec. 1317m
—7, subscc. 9, places upon village burden of operating di-aw
bridge which forms part of state highway and is situate wholly
in village.

D. K.

District Attorney.
Oshkosh, "Wisconsin,

Your letter of Jlay 4, 1917, presents this question: Does the
burden of tending and operating the draw in a bridge which is
part of a state highway as defined by sec. 13177H 8, and which
is situated wholly within a village, fall entirely upon such vil-
lage ?

In my opinion this eximnsc must be bomc by the village alone.
No statute is found which casts any part of that burden upon
any other municipality. The maintenance of the bridge is ex
pressly required from the village.

#  ♦ q'jip teini state high-way as used in sections 1317jn
—1 to 13177)1—15, inclusive, shall be construed to mean only
sucli highways as have been so accepted (by the state highway
commission), together with the permanently improved bridges
and culverts thereon * * Subscc. 8, sec. 1317771—7,
Stats.

"All incorporated villages shall adequately maintain all state
highways within their corporate limits." Subsec. 0, sec.
13177)1—7.

While this requirement as to maintenance is not conclusive
upon the question of defraying the expense of operating the
bridge, it nevertheless serves to indicate that the state and county
iire to contribute nothing beyond aiding in the original construc
tion of the bridge. I think it would be conceded that a bridge
built wholly at the expense of the village and situate within its
limits would have to be operated by the village at its own ex-
I)cnsc in ease it was a draw bridge.
But one statute has been found on the subject of defraying the

expense of operating a draw bridge. That statute, I believe,
should be considered an exception to the general rule. It is
provided by sec. 1325a, Stats., that all swing or draw bridges
built by two municipalities extended into both municipalities

. "shall be opei-atcd and maintained at the joint expense of the
municipalities" in the proportion of the amount which they con
tributed to its erection.
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The bridge of which you speak is wholly within the village.
Therefore it doe.s not answer the requirements of this statute
ajid the village cannot avail itself of the statute. In my opinion
all swing or draw bridges which arc not within said sec. 1325a
mn.st be operated at the e.xpense of the municipalities in which
they arc situated.

Navigahle Waters—Title to Bed of hakes~Tii\e to bed of
navigable lakes is vested in state in its sovereign capacity, for
enjoyment of all people: sucli bed cannot be leased for private
use when drained.

May 8, 1917.
State Co.n'servation Commission.
Under date of May 3, 1917, you state that requests have come

to you from citizens for advice as to whether you arc authorized
to lease lands formerly submerged by the waters of Wind Lake
but now reclaimed through drainage.
^ ou are advised that the title to the land thus I'cclaimed rest's

in the state, but in its sovereign capacity for the use and en
joyment of all the people. Boormmi v. Sunnuchs, 42 Wis. 233;
Prieive v. msconsin State Land and Improvement Company,
103 Wis. 537. In the last named ease, speaking of a legislative
al tempt to dram this lake and Muskego Lake and confer the title
of I he beds thereof on private parties, the court said:

"The legislature has no more authority to emancipate itself
trom ttie obligation resting upon it which was assumed at the
commencement of its statehood, to preserve foi- the benefit/of
all the people forever the enjoyment^ of the navigable waters
within Its boundai-ies, than it has to donate the school fund or
the state capitol to a private jmrpose." Pp. 549 550.

While the title to the reclaimed land rests in the state and
not in the shore owner, it is still true that the rights vested in
a shore owner as the incidents to such ownership are still pos
sessed by the riparian owner, llis right to unobstructed access
to the navigable waters remains. Quite likely ho retains his
former rights of building docks and wharves in the shoal water.

"The navigable waters of the .state belong to the .state and the
lands under them, in all situations, .so far as nece,ssarv to pre
serve inviolate the common right to enjoy those incidents which
were not the subject of private ownership in navigable waters
at common law; and any attempt by any person or corporation
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io violate such public rights to the special injury of a particular
person, as when an attempt is made to take from such person
some incident of his title to the shore of navigable waters, may
be restrained by a private action. ' 103 Wis. 537, 550.

This language was used in regard to this identical water sys
tem and is therefore peculiarly pertinent to the question which
yon present.

It is my opinion that these reclaimed lands can be leased for
strictly public purposes but that they cannot be leased for any
private purposes or advantage. They could be leased or used
for public park'purposes and for public docks and wharves, but
such leases or use could not legally interfere with the riparian
owner's rights above mentioned.

1 have not examined the statute conferring authority upon
you to lease lands because 1 assume that in view of the state's
rights and duties and the i-ights of the shore owner, no lease to
private parties is desirable or likely to be made.

Intoxicating LiqnorsSlnr>me7it into Drg Tcrri/ori/—Sale of
liquor by brewery from distributing point and its shipment into
dry teiM'itory considered.

HoNORAnr.E Mkrt.in Hull, 8, 1917.
Sccrcloni of Stale.

In your letter of May 7 you state that the question is agitat
ing the minds of a number of people in Baraboo and Rcedsburg
as to the right of a brewery operating in a dry city to sell its
product in another dry city or town, and you say that you would
be pleased if I could give you an opinion regarding the rights
of shipment of liquor into dry communities.

After a town, village or city has become dry as a result of an
election, then it is unlawful to sell intoxicating liquors in such
community, and a brewery located in a dry territory cannot
sell liquor in said territoi-y but it is possible for a brewery lo
cated in a dry territory to establish a distributing point in a
wet town, village or city. It may legally manufacture its liquor
in the dry territory and ship the same to the distributing point
located in the wet territory, and if a license has been secured to
sell liquor at such distributing point, then the said brewery is
g.uthorized to legally sell the same at said place.
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(.'oncerning the shipment of such liquor from the distributing
point into dry territory, let me refer you to the provisions of the
latter part of sec. 1565, which reads as follows:

n  ̂^7 P^rsoii Soliciting, procuring, or receivingfrom 01 forwai'ding tor, any person, firm or corporation, except

1 quois to be filled by any other person, firm or coi-poration out-
s  Ic of the municipa ity in which the order is taken, shall in case
such liqiiois are delivered to the person so ordering them, be

sn W tu ^ IS solicited, procured, received or
^nrl il ' t ? corporation so receivingand filling such order, except for a licensed dealer, or for the

purchaser upon his direct xvritien order shipped di-
i cci io him, whether such liquors are shipped or delivered hv
common earner or otherwise, or directed or delivered to the pur-

\  \ ^uch purchaser, shall be deemed
Thl n I r ^ the placeuheic such liquors arc so actually delivered, and received by
such pill chaser and not at the place of such shipment, in all re
spects as any local dealer in such liquors at such place of actual
delivery, under chaptci- 66 of the statutes."

That portion of said provision which I have italicized seems
to make an exception to the effect that a person living in a dry
ferritory who desires to purchase liquor is autliorized to make a
written application to a brewery or distributing point located in
a wet territory. The brewery or the person operating the dis-
tributing point is authorized to ship the liquor either by common
carrier or otherwise to such person, and the sale will be con-
•strucd as a sale at the distributing point of the brewery and will
not be a sale in the dry territory.
But where the brewery has solicited an order for liquor or

where an order for liquor is given in any other way than by a
writlcn order or application such as orally or by 'phono, in all
such cases the sale must be made in such a way under the law
of sales that the title passes at the brewery or distributing point
in the wet territoiy, or it will be an unlawful sale in violation of
our excise law.

If a person living in a dry territory calls up a brewery by
phone and asks the brewery to deliver to him some liquor, and

tlic brewery does so, the question which determines whether the
sale IS legal or not is whether under the law of sales the title in
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the individual case has passed from the seller to the purchaser
at the place where the breweiy is located and for which a license
has been duly granted.
In this connection it is well to direct your attention to the law

of sales as contained in our statutes, and especially to sec. 1684f
—19, where in subsec. 5 it is provided:

"If the contract to sell requires the seller to deliver the goods
to the buyer, or at a particular place, or to pay the freight or
cost of transportation to the buyer, or to a particular place, the
property does not pass until the goods have been delivered to the
buyer or reached the place agreed "upon."

I do not know as I have made myself clear in the above state

ment. I will restate the matter so that there may be no question
in regard to the sale.
The brewery is not authorized to sell liquor in a dry territory.

The brewery may, however, establish a distributing point in a
wet tei'ritory and if it secures a license for the distributing point,
this liquor may be sold at said distributing point only.. If liquor
is shipped from said distributing point into a wet territory, it
must be shipped in such a way that under the law of sales the
title to the same passes at the distributing point from the seller
to the purchaser; otherwise the sale is in violation of the excise
law.

Under see. 1565, as above quoted, there is an exception to this
general rule to the effect that when a person living in a dry
territorj' makes a written application to a distributing point in a
wet territory for the sale of liquor, the person licensed to sell
liquoi- at the distributing point may deliver the liquor either by
common cari-ier or otherwise, and in such cases the sale will be
considered as a sale at the distributing point.

Banks and Banking—Meaaure lield not to provide for the cre
ation of a bank or an institution authorized to do a banking
business within the provision of sec. 4, art. XI, Const.

Honorable D. V. Jennings, May 8, 1917.
State Senate.

I have your request for opinion of May 7, in which you en
close a copy of Bill No. 570, S., with certain suggested amend
ments, ̂ nd ask to be advised whether this measure, amended as



298 Opinion's of thk Attorney-General

suggested, would be a banking law within the provisions of sec
tion 4, art. XI of the state constitution, requiring for its valid
passage by the legislature

"the vote of two-thirds of all the members elected to each house,
to be taUeii by yeas and nay.s."

The amendment suggested is to insert in the printed bill as
follows:

P. 2, line 28—After the word "notes" insert the words: "re

ceived by the company for money loaned by it."
P. 2, line 35—After the word "notes" insert the word "or."

P. 2, line 35—After the word "investments" insert the words:

"issued by the company."
P. 2, lines 35 and 36—Strike out the words: "and chooses in

action."

Pill 570, S., creates eight new sections of the statutes to be

numbered as sec.s. 2024—91 to 2024—98, inclusive. These pro-
]>osed new sections of the statutes ])rovide for the organization
thereundhr of a monied institution called "loan and investment

company." Sec. 2024—91 provide.s for organization. Sec. 2024
-  5)2 prescribes the powcii's of the corporation and the character
of busine.ss which it may conduct. See. 2024—93 imposes certain
limitations and restrictions upon tiic lending and depositing of
the funds of such corporation. The remaining sections of the
bill prescribe certain additional conditions pi-ecedent to the right
ta do business, place the institution under the supciwision and
control of the commissioner of banking, and make certain sec
tions of the statutes relating to the supervision and control of
other monied institutions under the banking department ap
plicable to a loan and investment company organized under this
bill.

Sec. 4, ai't. XI, state constitution, provides:

"The legislature shall have powei' to enact a general banking
law for the <'rcation of l)ankH, and for the r<'gulation and super
vision of the banking business, pi-ovided that the vote of two-
thirds of all the members elected to each house, to be taken by
yeas and nays, be in favor of the passage of such law."

The foregoing section of the constitution was adopted in No-
vembei', 1902, as superseding sees. 4 and 5 of the same article,
which up to tliat time had been in force in the following form:

"Section 4. The legislature simll not have power to create,
^utliorize yr incori)orate, by any general, or special law, any
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bank, or banking power or privilege, or any institution or cor
poration liaving any banking power or jn'ivilcge whatever, except
as pi'ovided in tliis article.

'^Section 5. The legislature may snlimit to the voters, at any
general eleetioii. the (jnestion of 'liank' or 'no bank,' and if at
any such elcctiini a number of votes ecpial to a majority of all
the votes cast at such election on that subject shall be in favor
of iianks, then the legislature shall have power to grant bank
cliarters, or to pass a general banking law, with such restrictions
and under such regulations as they may deem expedient and
proper for the security of the bill holders. Provided, that no
such grant, or law shall have any force or eflect until the same
shall have been submitted to a vote of the electors of the states
at some general election, ami been ap]>roved by a majority of
the votes cast on that subject at such election."

From-a comparison of sec. 4, art. XI of the constitution In its
present form, with the provisions of sees. 4 and 5 of the same
article as they existed prior to 1902, it is quite apparent that the
present section is in no sense broader or more inclusive than
were the preexisting provisions of the constitution. Whatever
is a bank or banking business under see. 4, art. XI at this time,
it is reasonably clear, was a bank or banking business under sees.
4 and 5 of art. XI prior to their repeal. Conversely, it is fail-
to assume that our supremo court will not hold any institution
or business to be or eonstitutc a bank or baiildng business under
the present constitutional iirovision which it formerly held was
not such.

I think that the only material provisions of the bill, 570, S.,
necessai'y to be considered in this connection, are those provi
sions which proscribe the powers of the loan and investment
eompanv as therein pi'oposcd to be provided for, viz., sec. 2024—
92, as pVoposed to bo created by the bill. The third subdivision
{siibd. c) of this section as iiroposed relates only to the charges

. wliich the institution may make for negotiating and investigat
ing a loan, and has no bearing on the, question. The material
provisions of the bill, therefore, are found in that part of see.
2024 92 which, if amended as proposed in your inquiry, will
read as follows (your proposed amendments being indicated by
italics) :

" (a) To lend money and discount notes received hy the com
pany for money loaned hy it and to deduct interest thereon in
advance at a rate not in excess of six per cent per annum; and
in addition to reeeive uniform weekly or monthly installments on
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its certificates of iiulebtedness or deposit purchased by the bor
rower simultaneously with the said loan transaction, or otherwise
and pledged with tlie corporation as security for tlic said loan,
with or witliout an allowance of interest on such installments.
(b) To sell or negotiate bonds, notes or certificates of invest

ment issued hy the comjxmy for the payment of money at any
time either fixed or uncertain; and to receive payments there
for in installments or otherwise, -with or without an allowance of
interest upon such installments."

From the foregoing it appears that the business which the
loan and investment company, as proposed, is authorized to
transact, is to consist in the lending of money in a certain spec
ified manner, to wit, to lend the same upon notes made by the
borrower and received by the company, and by discounting said
notes, deducting interest thereon in advance at a rate not in

excess of six i)er cent and to sell to the borrower, on a uniform
weekly or monthly installment purchase plan, the company's
certificates of indebtedness or deposit, which certificate is pledged
with the company as security for the repayment of the loan.
The company is also authorized to sell or negotiate, on the in-
.stallment plan, bonds, notes or certificates of investment issued
by the company. The question is whethei" such powers and the
doing of such acts constitute the company a bank or authorize it
to do a banking business within the meaning of those terms as
used in .sec. 4, art. XI, Const.

This (luestion is, of coui'se, to be distinguished from the ques
tion pr(!scnted in MacLaren v. State, 141 "Wis. 577. In that case

the court was called upon to determine only whether a "deposit
pui-chase dcpai'tment," o])eratcd by a department store, consti
tuted the doing of a banking business as defined by the legisla
ture in the statutes, and whether the legislature had power to
make sucli definition and to regulate such business, and not
whether the enterprise in question was a banking business under
the constitution, oi- constituted banking as that term is generally
known and understood in the law. It there appeared that the
department store, in its so-called deposit purchase department,
was receiving money on general deposit, and on an extensive
scale amounting to a business of so doing, as is disclosed by the
following statement from the court's opinion:

"It receives dei)osits to the amount of five hundred dollars
from all pei-sons desiring to leave money with it. The depositors
niay, if they wish, i)urchase goods with the money so deposited,
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but they arc not i-equircd to do so. It matters not that a de
positor has never purchased a dollar's worth of goods from the
corporation or that he never intends to. So long as he elects to
allow his deposits to remain, he is allowed interest thereon at the
i-atc of four per cent per annum compounded every four months,
and he may withdraw his money at any time he wishes on de
mand and without previous notice of intention to withdraw it.

It appears that the corporation had upwards of $115,000 of
dejiosits, and five thousand nine hundred fifteen depositors.

It would seem that this business amounted, in this instance,
substantially, if not quite, to a banlung business in its general
sense, but the court, in that case, declined to so hold, but con
tented itself with deciding that the business was of the char
acter defined as banking by the statute proliibiting the doing
thereof except by a corporation organized for that purpose and
under the jurisdiction of the state banking department, and by
pointing out that the legislature had, independently of the con
stitution, the power to so define and regulate such business even
though it were not to be regarded as banking within the general
or constitutional meaning of that term. In the course of the
opinion the court said:

"The term 'banking' is generally used in its enlarged sense,
but it may also be used in a more narrow and restricted sense.
1'hcrc is lio doubt of the sense in wliich the legislature intended
to iLsc the term here because it says that the receiving of dc-
jiosits us a regular business shall constitute banking. Independ
ent of any constitutional authority, there is no doubt about the
ri«dit of the legislature to regulate banking, and neither is there
any doubt about its right to regulate the business carried on by
Gimbcl liirotbors in the way of receiving deposits, if it should bo
held not to be banking." Pp. 581-582.

And again:

"Aside from wliat has been said, it being conceded that the
lcgi.slature might regulate such business as Gimbcl Brothers was
carrying on in the way of receiving deposits (admittedly one ot
the principal functions of a bank) it was competent for the legis
lature, considering the nature of the business, to define it as
banking, if it wove not such in fact, and to throw around it the
.reiieral safeguards provided for the banking business pi'oper.
However, we do not wish to be understood as holding that Gimbei
Brothers might not receive money on deposit from its patrons,
where such money is deposited for the purpose of enabling the
depositor to purchase goods from its store and where the money
is used for that purpose." P. 584.
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The court, in the MacLarcn case, points out that it is not neces
sary, in order that an institution be regarded as a bank or en
gaged in tile banking business, tliat it be empowered to or does
all forms of banking. In conformity with the authorities there
cited, and general aulborilies (see iMorse on Banks and Bank
ing, sec. 2), the court declares that an institution which docs any
' one of three forms or departments of the banking business is a

bank, either a bank "of deposit or of discount or of circulation."
r. 581.

The institution proposed^ by this bill is certainly not a bank
of issue or circulation. It is almost equally clearly not a savings
bank. The terms "bank" and "banking," as used in the con
stitution, were of coui'se used in the general or enlarged mean
ing, and not at all with reference to any statutory definition of
])an.king subsequently adopted by the legislature. The primary
idea in mind at the time of the adoption of the original con
stitution had to do with the establishment and regulation of
state banks as general commercial banking institutions, includ
ing, as at that time permissible, banks of issue or circulation.

Neither the lending of money nor the receiving of deposits,
and even tliough the same be done as a business and on a large
scale, is, under all circumstances, banking in the general mean
ing of that term. In the MacLaren case, even the receiving of
money on general deposit was not held to be banking in the gen
eral sense but to be such only by virtue of a statutory definition
admittedly bi-oader than the general definition of that term.
In my opinion the institution proposed to be authorized by

this bill is not empowered to receive money on general deposit,
hut on special deposit either as again.st the purchase of bonds,
notes or certificates issued by the company, or in payment of in
stallments upon its certificates of indebtedness or deposit pur
chased by tlic depositor for the purpo.ss of liquidating a loan
made to him by the company. "While not strictly so, these de
posits are more nearly analogous to the deposits which the court
said might,-without contravening even the statute.s, be received
by Gimbel Brothers to be a])plicd upon subsoqnent purchases of
merchandise by its patrons than to general deposits. The pro-
po.sed iii.stitution is not authorized to discount commercial paper
01 to deal in it, nor is it autliorizcd to buy or sell exchange or to
engage in the transmission of money. Its powers are special and
re.strietive, and in my opinion do not amount to powers to do a
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banking business cither as a bank of discount, a bank of deposit,
a bank of issue or a savings bank. Its powers arc more nearly
analogous, in some resiiects, to those of a trust company which
was held in Jioane Iron Co. u. Wwcou.si'a Trmi Co., 99 Wis^273,
not to be a liaiik, although the statute then in force, sec. 1791 fif,
Stats. 1898, empowered such a company, among other things, to

"loan money uiion real estate and collateral security, execute and
issue its notes and delientures, payable at a future d.de, and
nlcd-m its mortgages on real estate and other securities as se
curity therefor; but nothing herein contained shall be construed
as gi'ving it a right to issue bills to circulate as money, buy oi
sell bank exchange or do a banking business. And
panv mav take and receive ^rom any individual oi coipoiatiou
o'n lpo.it for safo-Uooping ' " ' ."onoy, rtooks, socunt.e.
and other valuables or personal property.

It would seem that these powers of the trust compay con
ferred bv the above quoted provisions of the statute involved m
that case with respect to the receiving of deposits were quite as
broad, if not broader, than those proposed to be conferred upon
a loan and investment company under the terms of this bill.
It certaiulv would not make such a loan and investment com
pany, as in this bill proposed, any more clearly not a bank to
add a provision to the bill, as was done m the trust company stat
ute, declaring

"Nothiii" herein enntainca shall he eonstrued as giving therightfee hills to ei,.nlate as money.
change or do a lianking Inisiness. bee. 1 (Mil, btat..
The corporation will be limited to the powers conferred by the

law under which it is created, and to exclude the exercise by it
of other powers it is uot ueecssary to add a provision expressly
prohibiting it to do a banking business or any other business
which it is not authorized to do. , . , -n • fnvm
From the foregoing 1 am of the opinion that a liilt m he fmm

proposed, if eiiiietcd into law. wilt not be held to lie a taw pio-
vidiim for the cstaljlislniiciit of banks or regulating the banking
business for the passage of which the affirmative vote of two-
tliirds of the members of each house of the legislature is le-
quired.
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Fish and Game—Not an offense to have in one's possession a
gill net.

May 9, 1917.
bTATE Conservation Commission.
With your letter of May 4 you enclose a communication from

C. .1. TeSclle, of Antigo, and you ask that wo render you an opin
ion as to the question put by Mr. TeSelle.
Mr. TeSelle says:

"It has been brought to my attention that a certain party
\vithin this county has in his possession a so-called gill net It
seems that when this net was examined the bobbers were wet
Thcio IS no evidence that the net was used recently except for
that tTp bobbers on the same were wet. It is claimedthat the mere possession of a net of this kind by a person is an
offense in itself ami that a warrant should issue for the same.
M} exaniination of the hsh and game laws leads me to believe
that tins IS a nuisance that may be abated but I am unable to

havin."n -Jf^tifying me in having a warrant is.sued forna\ing a net of this kind in one s possession."

Mr. TeSelle desires an opinion on this matter.
I have examined the fish and game laws and find no provision

which makas it an offense to merely have in one's possession
a gill net. In fact, under the statements given by him he has no
evidence whatever that the net was used, except the fact that
the bobbers on the same were wet, but this in itself does not
prove anything unless the circumstances are such that it is evi
dent that the net has been used illegally.
1 have also examined sec. 62,09 as to whether this is a public

nuisance, under the definitions there given, but it seems that it
does not come within any of the definitions. It was not being
used illegally when the same was found. I must therefore come
,10 the same condu.sion as that of Mr. TeSelle. that no action can
be taken under the facts submitted.



Opinions of the ATTORNEY-GENERAii 305

Vouniies—Appropriatioyis and Expenditures—County board
has no power to ai)i)ro])ritite sum for celebration of return of sol

diers from Texas.

Carl 0. Neuman, May 9, 1917.
Districl Atiorney,

Oconto, Wisconsin.
In your letter of April 30 you state that the county board of

Oconto county has appropriated $300 to defray the expense of
a celebi'ation which was given Company M of the Wisconsin na
tional guard when they returned from Texas, and that they have
now called upon you for an opinion as to the legality of the ap

propriation.

The county board has only such powers as are expressly or
impliedly given to it by statute. I find no provision in the stat
ute from which I could conclude that the county board is em
powered to appropriate money for the purpose in question.
That being the case, I am constrained to come to the conclusion
that the appropriation made by your county board is unauthor
ized and illegal.

Public Officers—Mausoleum Funds—The duty of town and
city treasurers to receive and conserve mausoleum funds as im
posed by law is official and is covered by their official bonds as

such treasurers.

May 10, 1917.
Honorable (1 A. Harper,

State Health Officer.

I have your request for opinion of May 8, in which you ask
to be advised whether town and city treasurers with whom main-

'tenancc funds are required to be deposited for the maintenance
of mausoleums, and the like, under sec. 1455—3, should be re
quired to give bond for the proper handling of such funds, or

whether the same will be covered by the official bonds which are

required by law of such town and city treasurers. I am of the
opinion that the receiving, investing, safe-keeping and paying
over of these maintenance funds become, by virtue of sec.

1455—3, a part of the official duty of any town or city treasurer
with whom the same may be deposited pursuant to"said section.
Therefore, the rule held by the supreme court in State ex rel,

20—A. G.
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Sheldon v. Dalil, Siale Trcimircr, 150 Wis. 73, would apply. It

was thci-e hold that the duty of the state treasurer to receive and
hold ill trust securities or cash deposited by a trust company for
the benefit of its depositors, creditors, etc., as required by sec.
1701c, Stals., is an official duty whoso faithful discharge is guar
anteed by his official bond and for a breach of which he and his
bondsmen will be liable.

Phjsiciun.s and Surgeons—Fee Split ting—Proposed arrange

ment of medical pi-ofession with reference to doctors entering
military service held not in violation of statute against fee split
ting.

Honorable H. L. Philipp, May 10, 1917.

Governor.

Your rcfjucst for opinion of i-ccent date, in which you enclose
a letter of inquiry from Rock Sleyster, secretary of the Wiscon
sin committee for. medical preparedness, is received.
From Mr. Sleyster's letter to you it appears that the commit

tee for medical preparedness is submitting to physicians in prac
tice a form of agreement as follows:

"  Wis., 1917.
"Recognizing the patriotism of those members of the Medical

Profession who volunteer for the service of the V. S. Goveim-
mcnt, T agree to remit to my County Secretary one third of such
fees as T receive for attendance on patients of doctors ordered
into active sei-vicc for the Government, these remittances to be
held in trust for the volunteer or turned over to his family.
"In the remote chance of misunderstandings or disagreements

arising, I will submit the facts to the boai-d of censors of the so
ciety and abide by their decision.

(Signed)
(Please sign and mail to your county sccretaiy.) "

Mr. Sleyster says this is being done to encourage enlistment,
to recognize the patriotism of the physician who enlists, and to
rendei' practical a.ssistancc to his family while he is in military
service. He asks whether such an agreement is in violation of
sec. 4431h, Stats., prohibiting lee splitting by physicians.
In an official opinion to J. H. Hill, district attorney of Sank

county, published in Vol. HI, Op. Atty. Gen., pp. 218—224,
the nature of the evil sought, to be dealt with and the gen.-
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erol spirit and purjiose of this legislation is considered at some
length, and there is no occasion here to I'epcat what is there
said. It Nuffieos to say that the proposed plan and contract sub
mitted l)y Mr. Slcyster and upon which we are called to pass
docs not cin1)ody any of the evils sought to be reached by this
legislation.

In my opinion the express language of the statute does not pro
hibit this sort of agreement. The statute, so far as here material,
reads as follows:

"Any ])hysician or surgeon who shall claim or demand and
eolleet and receive any money or other thing of value as com
pensation for his professional services in treating or operating
upon a patient who Avas induced or advised by anofhcr physician
or surgeon to submit to such treatment or oiieralion, and wlio
shall have previously paid or delivered, or shall thereafter pay
or dclivc]-, any money or other consiileration to such other physi
cian or surgeon or his agent, as conipensation for such inducc-
menl or advice, or a,s eoinpensation for assistance in the ease, or
any physician or surgeon, giving such inducement or advice,
who shall, as comiiensation therefor, or as compensation for as
sistance in the case, doniuiid, receive or retain any money or
other consideration directly or indirectly from the physician or
surgeon ti-eating oi- operatiiig upon the patient so induced or
advised, shall be guilty of a criminal fraud and upon a convic-
lion thereof shall be punished by a fine of not more than one
hundred dollars or by imi>risoiiment in the county jail not ex
ceeding six months. Sueli conviction shall operate also as an
annulment of the license held by the convicted person to prac
tice as such physician or surgeon."

Of eour.se it is understood that the plan now sought to be car
ried out by the committee docs not go beyond the provisions of
the proposed agreement above (luoted, and that it is not contem
plated that physicians who enlist shall induce or advise their
liationts to become patients of other physicians who have signed
this agi-eement in oi-der that the physician who has enlisted shall
receive a benelit tlierefrom. It is presumed that physicians en
listing will not seek to induce or advise their patients to go to
any other particular physician for treatmdut, but that the agree
ment is a mci-e voluntary agreement on the pai-t of the physicians
wiio reiiiaiii in the Itical practice and to whom such patients of
enlisted ])hysicians may voluntarily conic.
"With this understanding, the element of advice oi* induce

ment, and of fee splitting as compensation for such advice or
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induceincut, essential in the offense created by sec. 44316, Stats.,
will not be proscnl, and therefore the statute will not apply.

Education—Minors—Labor—A parent cannot be punished for
failing to compel his boy between 16 and 17 years of age to
attend continuation school.

Both a forfeiture and a hue may be imposed on an employer
who violates sec. 1728a.

E. E. Johnson, May 12, 1917.
District Attorney,

Wausau, Wisconsin.
In your letter of May 1 you state that the truancy officer of

your city desires that you proceed under sec. 1728o—2, subsec.
1, Slats., against the father or employer of a boy who is be
tween the ages of sixteen and seventeen years. You state that

the statute seems to be very mixed up as to tJie penalty in such
cases and also the exact procedure to be adopted and against
whom the complaint should be entered.

Said sec. 172So—2 provides as follows:

"1. Whenever an industrial, continuation or commercial
school shall be established according to the provisions of sec
tions 553p—1 to 5532;—inclusive, of the statutes, in any town,
village or city, any minor in employment between the ages of
sixteen and seventeen, residing in such town, village or city,
shall attend such school in the daytime not less than five houi'S
per week for six months in each year or four hours per week for
eight months, as may be determined by the local board of indus
trial education. ICvery employer shall allow all such minor em
ployes a reduction in hours of work of not less than the number
of hour.s the minor is by this section required to attend school.
Wbencvor the woi'king time and the class time coincide, such re
duction in hours of work shall be allowed at the time when the
classes which the minor is by law required to attend are held.
"2. Any violation of this section shall be punished as is pro

vided in the case of violation of the provisions of section 1728a
of the statutes.''

Ihidcr this piwision of the statute it seems clear that you can
proceed against the employer if he fails to allow a minor cir
cumstanced as the one described in the statute a reduction of

hours of work of not less than the number of hours the minor is
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by that section requived to attend school; but I do not believe
that the ])aren1 of the child can be prosecuted unless it can be
shown that the parent is actually preventing the child from at
tending said school. If the child refuses to go to school, I do
not believe that under the statute the parent is required to com
pel the child to attend school. The compulsory school attend
ance law only applies to children between the ages of seven and
sixteen yeai-s (sec. 43E)(/, Stats.), and it does not apply to minoi'S
between the ages of sixteen and seventeen, so that there is no
duty imposed upon the parent to compel his child between the
ages of sixteen and seventeen years to attend school and the par
ent cannot be prosecuted for not doing so.
The question then presents itself: What punishment can be

inflicted upon the pei'son violating sec. 1728o—2? It is express
ly therein provided that any violation of said section shall be
]tunished as is provided in the ease of violations of the provi
sions of sec. 1728rt. We find that see. 17287i, in subsec. 1, pro
vides as follows:

"Any person, firm or corporation, agent or manager of any
firm or corporation who, whether for himself or for such firm or
corporation, or bv himself or through agents, servants or fore
man shall employ, requii-e. suffer or permit any person to work
in any employment ])rohibitcd under the provisions of section
1728a, or hinders or delays the commissioner of labor the
factory inspector or assistant factory inspectors, or truant otn-
eers, or any or either of them, in the performance of their du
ties or refuses to admit or locks out any such officer from any
place required to be inspected by said sections, shall be deemed
guiltV of a misdemeanor, and upon conviction thereof, shall be
fined not less than ten dollars nor more than two_ hundred dol-
lars for each offense, or imprisoned in the county .lail not longer
than thirty days."

Turning to subsec. 2, sec. 1728a, we find a reference therein
to sees. 2394 41 to 2304—70, inclusive, and then a provision
that

"the penalties therein shall be applied to and be imposed for
any violation of sections. 1728a to 1728,/, inclusive, of the stat-
utk"

Turning to sec. 2394—70, we find that a violation of the same
is punished by a forfeiture to be paid into the state treasury, of
a sum not less than ten dollars nor more than one hundred dol
lars for each offense.
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We thus see that a forfeiture may he recrovcred for a violation
of see. 1728«, wliich forfeiture is provided for in sec. 2394—70,
and we also find thai a violation of see. 1728a may be punished
in a criminal jiroseeutioii and a fine impo.sed under see. 1728/l
The question i)rcsents itself wiiether it is permissible to have
both a forfeiture and also a fine impo.sed for a violation of the
same section or the same act.

•Does it put the violator of sec. 1728a twice in jeopardy for
the same offense? It has been held that the recovery of a stat-
utoi-y penalty or forfeiture is not within the constitutional guar
antee against i)utting a )iian twice in jeopardy. See 17 Ameri
can and English Eneyc. of Law (2d. ed.), p. 582; Brown v.
S-wineford, 44 Wis. 282. On page 287 of said ease, Chief Justice
Ryan said:

"The word jeopardy is therefore used in the constitution in
its defined, technical sen.se at the common law. And in this use
it is applied only to strictly ei-iminal prosecutions by indictment,
information or otherwise."

An action foi- the collection of a forfeiture in this state is a

civil action. Sec sees. 3204 and 3295, Stats. See also i¥cmp7m-
V. Smi/ilu.', 104 Tenn. 702; Milchell r. Slale, 12 Nob. 538; Dur-
luim V. Stale, 117 Indiana 477; People v. M.efikm, 133 N. Y. 204.
I am ihorefoi'c constrained to come to the conclusion that a vio

lation of see. 1728a may be punished by the recovery of a fox'-
feiture under .sec. 2394—70 and also by the recovery of a fine
under a criminal i)rosecutioii under sec. 17287i; and in view of

the pi'ovision of sec. 1728a—2 that a violation of said section

shall be punished as is pi-ovidcd in the case of violations of the
provisions of sec. 1728ff, I must conclude that a violation of see.

1728a—2 may also be punished by the recovery of a foi'fciture
and also by the infliction of a fine in a criminal pro.sccution.

Tinder .sec. 573—1, subsec. 2, the teimi "delinquent child" is
construed as including a girl under the age of eighteen year.s
and any boy under the age of seventeen years "who is habit
ually truant or habitually insubordinate in any school." A
minor between the ages of sixteen and seventeen and circum

stanced as the provisions of sec. 1728a—2 contemplate, who re-
fu.sGS to go to the continuation school, as provided in said sec
tion, is a delimiuent child as defined in said see. 573—1. subsec.

2, and may be proceeded against as such.
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Public Officers—Village Board—Village Officer—Village
board eaii receive only compensation fixed by see. 890.
There is no inhibition against increase of compensation of a

village officer during his term of office.

John Roberts, May 12, 1917.
District Attorney,

Grand Rapids, Wisconsin.

In your letter of May 1 you state that before the April 3 elec
tion, a village board voted to raise the pay of the village trus
tees from two dollars per meeting to three dollars per meeting,
to take effect after election. Three new members were elected at
that election, thus leaving on the board three persons who were
members at the time they voted to increase the salary or pay of
the members of the board. You submit the following questions;

1. Has tlic village board, under subd. (4), see. 893, or any other
statute, the i)owcr to increase the compensation of the members?

2. If the board had such powers, could the three old or con
tinuing members receive the increased pay, or is there any pro
vision that forbids their increasing the amount of their compen
sation during their term in ofhce?
The i-ight to compensation which a public official has is pure

ly statutory.' If the statute provides for compensation he re
ceives it, but otherwise not. Meehem Public Officers, pars. 855,
856; State v. Cleveland, 161 Wis. 457, 459.
In examining the statutes of Wisconsin, I find that sec. 890

contains the following provision:

"• • • The president and board of trustees of any vil
lage, whether operating under general or special law, may by
resolution determine that an annual salary be paid the presi
dent and trustees after the next election."

Cinder sec. 893 it is provided:

"The village board shall have power by ordinance, resolution,
law, or vote;

(<• • •

" (4) to limit and define the duties and powers of officers and
agents of the village, fix their compensation and fill vacancies
when no other provision is made by law."

The question presented by you depends upon the proper con
struction of the above two provisions of the statutes. After a
careful consideration of this question, I have come to the cop-
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elusion that ll\o provision in see. 893 only applies to the fixing of
compensation of other oflicers of the village than that of presi
dent and the board of trustees. You will note that said provi
sion contains the clause "when no other provision is made by
law.'.' There is a provision made by law for the fixing of the
cojupeiLsation of the president and board of trustees, it being
the above quoted portion of sec. 890, which, I believe, is the only
statutory provision applicable to the compensation of the presi

dent and boai'd of trustee.s of any village.
I believe the only method by which compensation can be pro

vided for the president and board of trustees is said provision.
I think that this is a reasonable construction of the two provi
sions of the statutes. If it were held that the provisions of sec.
893 must be construed as giving the village the power to pro
vide for comi)cnsation of trustees, then the board after its elec
tion could meet and fix its salary at any amount which they
would decide upon, which might be very excessive.
I believe it was the intention of the lawmakers that the board

should only have a right to fix a salary for the president and
board of trustees, and that this was to take effect only after the
next election, after the people of the village had a right to again
expres.s their choice as to the officers. This is somewhat of a

safeguard against exorbitant salaries that might otherwise be
fixed by the board.

Youi- first question I must therefore answer to the effect that
Ihe village board only has powers to fix compensation for the
liresident and board of trustees as is provided for in sec. 890,
that is, they may by resolution determine that an annual salary
be paid the i)residcnt and trustees after the next election, but
they can provide for no compensation in any other way.
In answei' to your second question, I will say that I believe

that those members of the board who hold over will receive the
salary so fixed. There is no provision in the statute which for
bids the increasing of the compensation of a village officer dur
ing his term of office. The provision of sec. 26, art, IV, "Wis.
Const,

"nor shall the compensation of any public officer be increased
or diminished during his term of office,"

\

applies only to officers who receive a fixed salary from the state
treasury. State v. Erickaon, 120 Wis. 435; Supervisors v. Hack-
ett, 21 Wis. 613; State v. Ealh, 50 Wis. 178.,
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bridges and Highways—Town Board—A town highway must
be kept in repair by town, even though money was formerly
contributed by county and individuals to improve it.

E. E. Brindlky, May 14, 1517.
District Attorney,,

Richland Center, Wisconsin.
It appears from your letter of May 10, 1917, that the county

board in 1915 appropriated two thousand dollars for the im
provement of a highway which forms part of the county system
of prospective state highways, and expended the same thereon
under the direction of the county highway committee; that funds
were donated and some money was furnished by the towr of
Richland to complete the work undertaken; that: the state high
way commission had nothing to do with this work, and no aid
was contributed by the state; that this highway is in need of re
pairs, and the question has arisen whether Richland county or
the town of Richland must pay for the needed repairs. You
state further that sec. 1317m—5, Stats., docs not seem to settle
the question.

It is the duty of the supervisors of the town to make and re
pair highways and bridges within its limits. (Sees. 1223 and
1338, Stats.) That is the general rule. Unless the statutes
make some exception to it, the town must bear the burden and
will be liable to damages which might result from failure to
keep the highway .safe for travel. No statute has been found
which relieves the town of this burden.

Were the place in question a state highway, the duty of main
taining it would fall upon the county, but I conclude from your
statement that it is not such a highway.
The ordinary town highway may become a state highway in

two way.s. That form of expression is used in the statutes pro-
^^ding for state aid. As used in those statutes, the term state
highway is construed to mean only such highways as have been
accepted by the state highway commission at the completion of
construction work done under the supervision of the highway
commission and in which state aid has been used, and "those
adopted by the county board," according to subsec. 8, sec.
1317m—7.

Subsec. 3 empowers county boards to adopt such portions of
the prospective system as have been improved with stone or

gravel and are in good repair. To repeat, the highway in ques-
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tioii has not been so adopted by the county board nor has it
been improved under Ihc direction of the highway coimnission,
and therefore it is not a state highway. Not being a state high
way, the county is not obliged to repair it at county expense.

"All state highways heretofore or hereafter constructed
*  * * sliall be maintained at the expense of the county in
which they lie." Sec. 1317ni—7, subscc. 9.

I am of the opinion, therefore, that the town is legally obliged
to make the repairs needed. '

Marriage—Sec. 2330 forbids the marriage of a man with a
daughter of his first cousin, being nearer of kin than a second
cousin.

E. E. Brindley, May 14, 1917.
District Attorney,

Richland Center, Wisconsin.
I quote your letter of May 11, 1917, relative to persons who

may intermarry in Wisconsin:

"Under sec. 2330 of the Wisconsin statutes is it permissible
for a young man to marry a girl who is the daughter of the
young man's first cousin? I am quite clearly of the opinion
that such a mari iagc would not be legal in this state, but the
case is of such importance that I have been asked to secure your
oi)jnion thereon."

Your conclusion is unquestionably correct.

"No marriage shall be contracted * • • between per
sons who arc neai-er of kin than second cousins, computed by
the rule of the civil law, whether of the half or of the whole
blood." Subsec. 1, sec. 2330, Stats.

In the case you cite it is immaterial whether the relationship
be computed by the rule of the civil law or the common law, for
both rules arc the .same in determining who are cousins and sec

ond cousins. It is evident that either parent of two persons who

are second cousins is more nearly related to these persons than

they are to each other. The girl named is the first cousin, once

removed, to the man.

"Second cousins. Persons having the same great grandfathers
and great grandmothers; a term said to include those only who
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have either the same great grandfather or the same great grand
mother." 35 Cyc. 1280.

The i)orsons you name have no common great grandmother or

great gi'andfather. The question of nearness of kinship is thus
discussed in People v. Clark, 09 N. Y. Supreme Court Report
(02 Hun.) 84:

"The children of hrothei-s and sisters are first cousins to each
other, otherwise called cousins-gcrman or simply cousins. The
children of first cousins are second cousins to each other. I'he
children of second cousins are third cousins to each other. The
child of a first cousin is a first cousin once removed to his fath
er's (or mother's cousin. * • » 3ut the child of a first
cousin is sometimes loosely called a second cousin to his father's
(or mother's) cousin. This is accurately Stated in the Cen
tury Dictionary sub voce cousin."
"In the civil law first cousins were consohrini covsobrivae;

second cousins, sobrini sobrinac. {Dirkscn Manuale, Lafiniiatis
Foniinm.) The son or daughter of a first cousin was proprior
sohrhio, prn2)rior .Kobrinac: nearer than a second cousin, the ex
act equivalent being a first cousin once removed. (Just. Inst.
by Sanders, III, fi. 5.)" Pp. 84—85.

It is perfectly obvious that this girl's mother or father is a
first cousin to the man and is one step or degi'ce nearer in re-
lationshi]) to him, than she is and it is equally obvious that she
is one degi'ce nearer related to him than she is to a child of his.
A second cousin is more nearly related to a parent of another
second cousin than lie is to the other second cousin. Intermar

riage between these parties would be incest, as that crime is de
fined by sec. 4582, Stats.

Pftiiks and Banking—Taxation—Proposed statutory rule for
taxation of bank stock held constitutional.

May 15, 1917.

Honorarlk William Bray,

Senate Chamber,

f have your request for an opinion, in which you ask to be
advised whether pi-oposed Substitute Amendment No. 1, S., to
Bill 320, S., would be constitutional. The substitute amendment
projioses to amend see. 1057, Stats., to read as follows:

"Section 1057 of the statutes is amended to read: Section
1057. In the assessment of shares of stock in any bank the as-
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sessor shall first determine the total true cash value of all of
such shares by adding together the capital, the surplus, and the
undivided profits of said hank at the close of business on the
preceding first day of May. Such shares of stock shall be
assessed al the same percentage of such true cash value as th-e
assessed value of other property in the taxing district ivhcre
such bank is located bears to the true value thereof. If
the biiildiug in wliich such bank maintains its offices and
transacts its business be owned by such bank, the assessed
value thereof, including the land upon which it is located, if
owned hy sueli bank, shall be deducted from the total value foi-
assessment of such shares. The remainder of such total value
for assessment, or the whole thereof if the bank does not own
sucli building, divided by the total number of such sliares shall
be taken as the valuation for assessment of each of such shares.
No deduction shall be made on account of any other real estate
in the assessment of the shares of stock of any bank."

The effect of the proposed amendment of sec. 1057 is to sub

stitute for the judgment of the assessor, in the assessment of
shares of bank stock, a definite rule for the determination of the
value of such shares. It is proposed, in short, that the law shall
be made to declare that the value of bank stock is equal to the
sum of the capital, the surplus and the undivided profits of the
bank,—what is commonly known as "the book value" as applied

to bank stock.

Such value is, theoretically at least, and, in general, practically
wliat the stockholder would receive for his shares in the event

the bank were liquidated and its assets distributed to its stock

holders. It is possible that, in addition to this value, bank shares
may have, in .some cases and under some circumstances or witli

reference to the special purposes of the buyer, a speculative value
in addition to and in excess of the book value.

It is well known also that in general, outside of the larger
banks in the city of Milwaukee, there is no definite known or

ascertainable market value for bank stock. Outside of a few of

the larger institutions in Milwaukee, it is probable that bank

shares arc not publicly quoted. Indeed it is difficult to see how
an assessor is in a position to form, generally speaking, a reliable

judgment of the value of bank shares whicli he is called upon to
assess.

With reference to other classes of personal property, especially
tangible i)ersonal property, his means of informing himself as
to value are better, and at any rate it is not practical with re
spect to personal property generally to prescribe any definite
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rule of genernl application by which the law might direct the
assessor to determine value. These eonsiderations, and perhaps
others might be mentioned, would seem to justify the legislature
in making such a rule for the determination of the value of bank
shares to the extent that such justification would be required in
order that the maldng of such rule by the legislature cannot be
said to be arbitrary discrimination.
I am of the opinion that in this respect the court would hold,

were the proposed bill to come before it as a law, the legislature
in the enactment of it apparently intended to prescribe a rule
foi* a fair and equal valuation of bank shares to be operative in
place of the judgment, more or less uninformed possibly, of the
assessor. It is a familiar principle in the law of taxation that
such rules are permissible, and so long as they are not arbitrary
and unequal in operation, they will be sustained.

Sec. 1, art. VIII of the constitution, provides:

"The rule of taxation shall be uniform and taxes shall^be
levied upon such property as the legislature shall prescribe."

The question arises whether this method of assessing bank
shares is a departure from the constitutional requirement of
uniformity, when it is considered that other property is assessed
according to the judgment of the assessor as to its value, and too,
in view of the provision that bank stock shall be assessed in the
taxing district where the bank is located (.subsec. 2, sec. 1051,
Stats.), at the average rate at which general property is assessed
in such taxing district; whereas personal property generally
is assessed in the district wherein the owner thereof resides.

It seems to me that this is clearly no greater departure from
exact uniformity than laws providing for the assessment of rail
roads or public utilities by a state commission of experts at the
seat of government, and requiring them to pay taxes into the
.state treasury not at the rate obtaining in the taxing district
where their property is located or owned, hnt at the avej-age rate
for the state as a whole, which were held not to contravene the
constitutional requirements of uniformity in C. N. W. R. Co.
V. State, 128 Wis. 553.
In view of the decision above mentioned and the decisions of

the supreme court in State v. Belleiv, 86 Wis. 189; State v. A?i-
derson, 90 Wis. 550; Strange v. Oconfo Land Co., 136 Wis. 516;
Dean v. Gleason, 16 Wis, 1; Wis. C. R. Co. v. Lincoln Co., 57
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Wis. 87 ; SIntc cx rcl. Second Ward Suvinga Bank v. Leucli, 155
Wis. 4!)8, ] am oJ; the opinion that tlic rale proposed would be
sustained.

Criminal Law—Change of Venue—Justice of the Peace—
When a e.rimhial examination is sent to a justice of the peace,
pursuant to see. 4809, trial and Jiot examination should be had
if offense is witliin Justice's jurisdiction.

Albert W. Grady, May 15, 1917.
Vistricl Allorney,

Port Wasliingtoiii Wisconsin.
Under date of May 10, 1917, you ask for my advice in tlic fol

lowing matter:

Upon comidaint duly made to him, the county judge issued a
criminal warrant for an offense'which is within the jurisdiction
of justices of the i)eace to try. An affidavit of prejudice was sea
sonably filed, and thereupon the ])apers in the case wore trans
mitted to a justice of the peace as directed hy sec. 4809, Stats.

This raises a (|uestion of i)raeticc. Should the justice proceed
to try tlie defendant or should he conduct a preliininaiy exam
ination, and if the evidence is sufficient, bind the defendant over
for trial in the circuit coui-t? In other words, does the justice
proceed as the county judge would had he retained jurisdiction,
or does the justice proceed as he would had the warrant been
issued by him ?
I have concluded that the justice should try the defendant,

though 1 confess there are weighty considerations that favor an
opposite conclusion.
The .statute commands that on a change of venue in a proceed

ing under eh. 195, Stats., for the cxatnination of offondcrs and
commitment for trial, the examining magislrate

•  * shall transmit all the papers in the case to the near
est justice or other inagisti-atc (pialified by law to conduct the
examination, who shall proceed with the examination in the same
manner as though said defendant had first been brought before
him." See. 4809, Stats.

Tn a strict sense, the trial of an offense in justice court is not
an examination. It was so lield in a statute which allowed fees
to a sheriff for bringing a prisoner before the court for exainina-
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tioii. McConncMy v. County, 29 N. W. 1; Wagner v. Conwns-
sioncr.s, 79 N. AV. 16(5.

On tlic other hand, it is certain that had the prisoner been
first brought before the justice of the peace, a trial would have
resulted and not an examination to commit for trial. The cor
rect interpretation depends on where the emphasis is to be
placed. If the word "examination" is to control, then no trial
would result. If the direction to pi'oceed "in the same manner
as though said defendant had first been brought before him" is
of first importance, tlien a trial should take place. Reason, it
seems to me, supports the conclusion that a ti-ial should be had.

Ch. 194, Stats., sees. 4739 to 4774, relates to criminal trials in
justice court, and ch. 195, Stats., sees. 4775 to 4816(/, provides
for examination of offenders and commitment for trial. It is

to be noted that the complaint and the warrant provided for in
both chapters are identical. The proceedings undei- both chap
ters begin with an examination. Upon complaint made, the of
ficer

"shall examine tlie complainant on oath and the witnesses pro
duced by him * * •; and if it shall appear that an offense
has been committed the said justice shall issue his wari'ant
*  * * rcquii'ing the officer to wlioni it shall be directed to ar
rest the accused and bring him before sucli justice or some other
justice of the county, to be dealt with according to law;
*  * •»." Sec. 4740, Stats.

This is precisely what is commanded by sec. 4776, the only

difference being that the last named section uses' the word "mag
istrate" where the foi-mer uses the word "justice." Both pro
ceedings begin as before stated, with an examination. The
county judge, in place of having the warrant returnable before
himself, could have directed that the prisoner l)e brought before
the justice to whom the case has been sent. Had the warrant

been so directed, there can be no question about the proceedings
that would follow. The justice would have tried the defendant.
The fact that the warrant was returnable before the county

judge and the ease thereafter, on a change of venue, was sent to
the justice in reason ought to make no difference with the dis
position of the mattei- after it reaches the justice. In a general
sense, a trial is an examination. It is believed that the justice

should proceed now as tliough he had issued the warrant, or the
warrant had been made returnable before him. Had either of



320 Opinions of the Attorney-General

those things been done, the defendant would be tried by the jus
tice.

There is no decision of our supreme court upon this question

and no decision elsewhere has been found bearing upon it.
"Whether an exliaustive examination of the authorities would re

veal one is unknown, as the want of time does not permit that

to be done.

I agree with your understanding of the practice established
by ̂ Viedcns v. Stale, 141 Wis. 585. It explicitly holds that per
sons charged with misdemeanors may be examined before court
commissioners and committed to the circuit court for trial. That

rule does not, however, answer the present question. It merely
establishes the jurisdiction of the county judge, but sheds no

light on how you are to proceed now that the case has gone to a
justice of the peace.

Fish and Gavie—It is not unlawful to have in one's pc^session
fisli under weight or of less than legal length, which may have
been unlawfully taken.

May 16, 1917.

Georqe E. O'Connor,

Disirict Attorney,

Eagle River, Wisconsin.
In your letter of May 14 you submit the following question:

"Are there any statutes making it a misdemeanor for a per
son to 'have in his possession' fish under weight, or of a length
less than the legal length of fish, which have been unla\vfully
taken, that is. fi.sh .speared, caught out of season, netted, etc.?"

You state that you have been unable to find a statute covering
this point, that sec. 62.04, subd. (3), says the warden must seize

and confiscate such fish, but that sec. 4562(f, prescribing penal
ties for violation of the fish and game laws, does not provide for
a penalty for having .such fish as you designate in your questions
in one's ])ossession.

In answer to your questions, permit me to say that I have
been unable to find any statute wliich makes it unlawful to have
such fi.sh as yon designate in one's possession. Under sec. 62.28
it is made unlawful to take, capture or kill such fish, but it is
not made unlawful to have them in one's posse^ion. If the law
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should be clumj^cd in this particular, the attention of the legis-
laturo should be called to it iinniediatoly.

I may suggest also that it may be possible in certain eases and
eireunistaneos to start a so-called John Doe proceeding and call

such witnesses to testify as may have some knowledge on the
question of who caught the fish. Of course, no witness will he

compelled to incriminate himself and may I'cfuse lo answer, if
he would do so by his testimony; but in rare cases it may be

well to start a Joiin Doe i)roceediiig if, in tiie judgment of the

district attorney, it is likely to reveal evidence that might be suf
ficient 1o convict tiic guilty pai'ty.

Intoxicaliiifj Liquors—A malt and hop tonic containing alcohol
cannot be sold by a doctor without a license, neither can it be
sold in a drug store as a beverage.

0. L. Olkn, , May IG, 1917.
District Aliornei),

Clintonvillc, "Wisconsin.

In your letter of May 5 you state that Digesto is a malt and
hop tonic containing by volume five pei- cent alcohol; that it is
a feriiKMitcd malt tonic guaranteed to be absolutely pui'e and

unadullei'ated,- made from only the very finest of barley malt,
impoi'tcd hops and pure Artesian water; that it is made by

Theo. Hamni Brewing t'ompany, St. Paul, Minne.sota.

\'ou submit the following (luestions:

"1. If tins is sold in original packages oi- iaittlcs by a doctor
whose patients take it home and drink il as a beverage would it
be violating the excise law?
"2. If the above parties would call at a drug store and buy

this drink and di'ink it. on the pi'emiscs would it bo violating the
excise law?

'•'3. Is there any decisioji siiowing that Digesto would ])e a
li(luoi'? If not, whom would you advise nic to subpoena as a
witness to show that Digesto is not an intoxicating beverage?"

ihulei' the above statement of facts, it would appear that Di
gesto is a fermented malt li(|Uor containing alcohol, and under

the decision of Pcmicll v. Stale, 1-11 Wis. 3i5, the sale of the same

without a license is a violation of the excise laws of this state.

No person in this state is i)ermitted to sell a fermented liquor
containing alcohol without a license. Not even druggists are per-

21—A. G.
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mittcd to do tliat, for druggists are authorized to sell only
"sti-ong, spii'ituous and ardent liquors."
By .strong, spirituous and ardent liquoi's we understand dis

tilled liquors. In Pennell v. State, supra, our court said con
cerning the process of making intoxicating liquors, the following:

"Alcohol is a product of ferinentation. Malting is a process
preliminaiy to fermentation. Alcohol is separated, not pro
duced, by distillation, and the li(|Uor thus separated containing
a i)erc(!ntagc of alcohol is called spirituous liquor. Where there
is no such separation, but the alcohol j)rodueed by ferinentation
remains in the li<|uid drawn off from the malt, the product is
called malt li(iuor. Where the production of alcohol by fermen
tation is preceded by no malting process, as in the case of wine,
tlie produce is called vinous liquor. So that under sec. 1565c,
standing alone, an offense was committed if the accused sold ar
dent drinks or malt drinks or spirituous drinks, or ardent liquor
or mall, liquor or spirituous liquor, as well as if he sold intoxi
cating liquors or drinks."

Under sec. 1550 there is a penalty provided for any person

who

"shall vend. sell, deal, or traffic in, or for the purpose of evading
a]iy law of this state, give away any spirituous, malt, ardent or
intoxicating liquors or drinks in any quantity whatever, without
first having obtained a licen.se or permit therefor, as required
])y this chapter".

The doctor in question not having a license or a permit comes
within the express terms of this statute, and your first question
must be answered in the affirmative.

Ill answer to your second question permit me to say that under

sec. 1548a, pliarmacists are permitted to sell "strong, spirituous
and ardent liquors," and the municipal authorities may grant
permits to them to sell such liquors in quantities less than one
gallon for medicinal, mechanical or scientific purpo.ses only, and
not to be drunk on the premises, I do not believe that the tonic
or liquor above described and designated as "Digesto" would
come under any of the terms used in said sec. 1548a, that is,
strong, spirituous or ardent liquors. A spirituous liquor is a
distilled liquor, and a strong or ardent liquor would certainly be

one tliiit contained more alcohol than five per cent. I am there

fore constrained to answer your second question in the affirma
tive.

til answer to your third question, permit, me to say that undsf
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your description of Difjosto it is in a liquid form, and being in
such form tliat it can 1)0 used as a beverage and is used as a bev

erage, it is certainly a liquor as that term is used in contempla
tion of our excise law. I know of no decision by any court of

last resort which would militate against this position.

Indigent, Insane, eitc.—Counties—Action to reimburse county
for charges made against it by state for support of insane is
barred by statute six years from time chai'ge is certified by sec
retary of state to county board.

Helmuth F. Arps, May 18, 1917.
District Attorney,

Chilton, Wisconsin.

Under date of May 16, 1917, you ask for my opinion as to
when the claims contemplated by sec. 600, Stats., are barred.
It appears that you are about to institute actions in behalf of
tho county to recover the amount which has been charged to
your county by the state for the maintenance of your chronic
insane in hospitals of other counties. More specifically stated,
you wish to know when the six years' .statute has run on the
claim which your county has for the maintenance of such insane
persons for the fiscal year ending June 30,1911, and you express
the opinion that the statute would not begin to run until said
date. I quite agree with you in that matter. In my opinion, the
statute would not begin to run until the state had charged your
county with this maintenance, which charge is made in October.
The real question is: When did tho county's cause of action

acci-ue for such maintenance? That moment, whenever it be.
tolls the running of the statute.

Sec. 604o directs the trustees of every county asylum to certify
to the secretary of state on or before the first of October in each
year the names of all insane persons necessarily eared for and
supported by the county in its asylum during the preceding
year. This, I take it, refers to the fiscal year which ends June 30.
By the next section of the statutes it is provided that the

chronic insane of any county which has no asylum may be com
mitted to the asylum of some other county:

•  • and the trustees of any such asylum may include
all such x>ersons in the list of insane certified by them to the see-
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rotary of slate as i)i'ovi(1cil in the next preceding section, and
said secretary shall credit the county In whose asylum they are
cared for 1o the amount of three dollars and fifty cents per Avcek
for each such person, antl the amount.neccssai-ily expended for
clothing such j)ers(>ns. One-half of said three dollars and fifty
cents and the whole sum expended for clothing shall be charged
by said secretary to the county from 'which such insane persons
\eere sent, and be charged thereto in the next state tax levy after
such certificate is i-eeeivcd and aiiproved by the state board of
control.'' Sec. 604/, Stats.

Now, by sec. 600 you ai-c directed to sue for the amount
charged to your county for the support of patients in the state

or in any county asylum for the insane. No sum for such sup-
])ort was charged to your county for the fiscal year ending June
30, ]911, until the following October. It seems plain that you
could not begin this action until the charge against your county

had been made by the sccretaiy of state. You cannot know until
then what charge is to be included for clothing and you are
not presumed to know what amount may be charged for support
or whether it is being defrayed by the patient or those liable for
his support. If that is the fact, then the cause of action in be
half of the county accrues in October and the running of the
statute begins then.

Constiiutionnl Law—Railroads—Newspaper Advertising—A

legislative enactment permitting exchange of transportation for
newspaper advei'tislng must be limited to such persons as art.
XIII, sec. 11, Con.st., excepts.

May 18, 1917.
IIONOIIABI.E ITeNRY A. IIUBICR,

Senate Chamber.

You ask for my opinion upon the constitutionality of Bill No.
383, A., to create see. 1707—8f/, Stats. The proposed section is

as follows:

"S(^etion 1797—Sa. Any railroad company in this state may
exchange for advertising in any daily or weekly newspaper pub-
lislied in this state, or as payment of a contract therefor, tickets
or mileage hooks entitling the editor of such newspaper and
members of his family dependent upon him, if he does vat hold
a public office of trust or profit, to transportation over the line.s
of such railroad company between points wholly within this
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state for a distance of not inoi'C than two tliousaud five hundred
miles ill the agg'regate.in an}' one year; jirovided, however, tliat
duplicates of such contracts be filed witli the railroad commis
sion of Wisconsin."

The constitutional provision by which the validity of the pro
posed law should be tested is sec. 11, art. XJIl, which was
adopted as an amendment to our constitution in 1902 and is
commonly known as the antipass section. The portion thereof
reads as follows:

"No person, assoeiation, copartnership, or corporation, shall
]ii'omise, ofi'er oi- give, for any purjiose, to any political com-
niittoo, or any memlier or cmiiloye thereof, to any candidate for,
or incumbent of any office or position under the constitution oi-
laws, or under any ordinance of any town or municipality, of
this state, or to any person at the i-eciuest or for the advantage
of all or any of them, any free iiass or fi-ank, or any privilege
withheld from any ])erson, for llie traveling accommodation or
transportation of any person or property, or the transmission of
any message or communication.
"No jiolitieal committee, and no member or employe thereof,

no candidate for and no incumbent of any office or po.sition un
der the constitution or laws, or under any ordinance of any
town or municipality of this state, shall ask for, or accept, from
any person, association, copai'tnership, or cor])oration, or use, in
any manner, or for any ]niri)Osc, any free pass or frank, or any
privilege withheld fi'oni any pcu'son, for the traveling accom
modation or transportation of any person or property, or the
transmission of any message or communication.
"Any viitlation of any of tiie above provisions shall be In-ibery

and punishetl as ])rovid'ed by law, and if any officer or any mem-
])ei- of the legi.slaturc be guilty thereof, his office shall become
vacant."

'Phe bill contains but one exception as to persons who may
be favoied by the railroad company in the matter of exchanging
transportation for advertising. Transportation may be fur
nished to any cditoi- of a newspaper published in this state and
to all members of his family dependent upon him "if he does
not hold a public office of trust or profit." The inclusion of this
exception is pregnant with the implication that it is the sole ex
ception. Kvidently this exception was included to save the bill
from condcninatiou by the constitutional provision above quoted,
])ut an examination of the constitutional ]>rovision discloses at a
glance that there are many persons other than public officers to
whom railroad companies arc forbidden to extend the privileges
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of travel and transportation which may not be enjoyed by the
public generally.
The transportation proposed to be authorized in exchange for

advertising is not limited to the editor but extends to members
of his family dependent upon him. Some of those members may
be in i)ublic office, but aside from that, the discrimination for
bidden by the constitution is not limited to publie officials but
extends to members and employes of political committees and to
all candidates for public office, be they town, municipal or state,
and also to any person at the request of any of them or for their
advantage.

It is my opinion that the exception in the bill must be as far
reaching and sweeping as the prohibition in the constitutional
provision in order that its enactment would constitute a valid
statute. If passed in its present form, it is my opinion that it
would be unconstitutional, for the reasons given.

hitoj-kaUng Liquors—Town board has no right to refund to
saloon keeper part of license money paid into town treasury,
after saloon has been abated as a nuisance.

Claron a. IV'Urkham, May 18, 1917.
Dislrict Attorney,

Beaver Dam, Wisconsin.
In your letter of iMay 17 you state that a ccidain town in your

county on July 1, 1916, had a population sufficient to warrant
the issuance of thi-ee saloon licenses; that four saloon licenses
had been regularly gi-anted since July 1, 1012; the other three
licenses had been issued to locations since long before the Baker
Law had gone into effect, but the fourth license was in a loca
tion not, used for saloon purposes until July 1, 1912; that on
July 1, 1916, the town issued a license to these four saloons, mak
ing the number of saloons more than one for every five hundred
inhabitants. You say an action was commenced in the name of
the state of Wisconsin, upon the relation of a citizen, to have
said fourth license declared void and the saloon declared a nui
sance; that while this action was pending in circuit court the
])arty first operating such saloon sold out to another party hav
ing knowledge of the pending action, and in the month of De
cember the town board upon surrender of the first license, is-
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^ued a license to the purchaser; that no promise was made by
the town board to refund in case the court declared the saloon
a nuisance.

You also state that in March the court in said action declared
the license issued July 1 void, and the saloon a nuisance because
tiie town board had no authority to grant a license for such lo
cation. You subinit the following questions:

"I. Can the party to whom license was issued in December,
recover from the town the full amount, or any part of the li
cense fee paid?
"2. If such recovery cannot be had would it be legal and

would the boai'd of supervisors have authority to 3'efund said li
cense fee out of the funds of the town?"

A negative answer must be given to your first question on the
authority of Cuslin v. The City of ^iroqua, 67 Wis. 31-t. The
license fee was voluntarily paid into the town treasury, and un
der your statement of facts there was no fraud practiced upon
him by the board and it is clear that he cannot recover the money
out of the state treasury. See also Shirley v. Waukesha, 124
Wis. 239, 242.

Your second question must also be answered in the negative.
The town board has no right to make a donation to the man in
(luestion. The money belongs to the town and there is no obli
gation resting upon the town to refund it to the party who paid
it into the state treasury. It would thei-efore be a donation or
gift to a private party, which is unlawful.

Corpora(io}}s—FAUo\ of proposed measure as to voting by
members or shareholders of rural telephone companies consid
ered.

Honorauoe An. C. Anderson, May 21, 1917.
State Senator.

You have submitted ch. 201, Laws 1917, with the request that
I advise you as to the effect of a proposed amendment. The
amendment suggested is the insertion at the end of the first sen
tence in subscc. 2, sec. 1749, Stats., as amended, the words "and
each shareholder present shall have one vote at such meeting.
In my opinion the effect of this amendment would be confus

ing and uncertain. The law as amended definitely fixes 20 per
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cent of the slock as a quorum and pci-inits a limited voting by
proxy. It is doubtless veiy desirable, in the interest of con
venience, to permit less tlian a majority of the stock in such
companies to constitute a quorum, and in some cases it may be
desirable in order to secure even 20 per cent of the stock as a
vntiii<: (piorum al a .stockholders' meeting to permit some voting
by pi-oxy. This .seems to bo the idea of eh. 201. The amendment
siiggesled would leave it uncertain as to whether the share-
hniilers iiresent might vole effectively the proxies held by them
at all. and if it has any effect would limit them to one vote each
legardiess liow many shares they might hold. The purpose of
the suggested amendment i.s doubtless to prevent a small number
of persons who happen to hold several sharo.s apiece from domi
nating tliG policy of the corporation, but iu view of the fact,
liiat the stock in rural telephone companies is usually held one
share apiece by the .snh-scriliers or users of the service, it would
seem that there would i>e very little practical necessity for sucli
a .safeguard—not enough need for if, to justify the introduction
of such a confusing amendment as is proposed.
The further .sugge.stion of changing the word "desired" to

rea<l decided,' in the last seutenee of the same subsection,
would hai-dly seeai worth while for the reason that either word
may be used and would have the .same practical etfcct.
Tim suggestion that the word "fifteen" in the amendment to

sec. amended by the .same chapler, slionld bo changed to read
■• (wciity" oi- "twenty-live" is a question of policy and I would
no! he able to .say whelhcr in general the interests of a town nin-
lua.l insurance company would Ijc better conserved and the con
venience of its bu.sinc.ss better promoted by permitting fifteen
])oliey holders to constitute a quorum or by requiring twenty or
twenty-five. 1 f it were a small company, it is possible that fifteen
would be a more convenient number. Jt would seem that in any
company the ])resenee of fifteen policy holders at a regular meet
ing would he sufficient to guard against any unwise or im
provident aelion by the policy holders. If any such action is
anticii.ated by the policy holders, the statute, as amended, will
not prevent all of the policy holders being present and voting
who may feel that they ought to be present.
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Lcgislahire—Salary, Expoiitcst, etc. of Members—Appropria-
(ions and Expenditures—Books, iniper, etc. may bo supplied to

legislator; title thereto remains in state. He may retain cus
tody thereof until law vests it elsewhere.

An approjiriation cannot be made by joint resolution; must

be by bill.

May 21, 1017.

Honorable Glenn P. Turner,

Assembly Chamber.

You have submitted the following for my opinion:

1. A member of the senate judiciary commitlee was furnished,
among other things, two cojiics of the Wisconsin statutes of

191.5, pursuant to Joint Resolution No. 1, A. Said senator was

thereafter expelled as a member. When he was about to remove
from the ca])itol articles claimed by him, he was prevented by

the sergeant at ai-ms from taking one copy of said statutes. You
desire to know whethoi' the copy which he was prevented fi'om
taking away was his in-operty or the ])ro])ei'ty of the .stale of
Wisconsin.

2. May postage and stationery be furnished to or for mem-
liei's of the legislature when such stationery and postage is used
in the discharge of their official duties?

It is my oi)inion that books and supplies of the character men
tioned are furnished and may be constitutionally furnished to
membei-s of the legislature in their offieial capacity to aid or
enable them to discharge theii- offieial duties, and are not at all
furnished or given to the individual. Such ai'ticles and sup
plies remain the ])ro})erty of the state except so far as tiiey are
consumed in the use thci'cof.

The constitution i)i'esci'ibes the salary of members of the leg
islature and it is beyond the [)0wer of that branch of the gov
ernment to either increase oi' diminish that salary, directly or

indirectly. (Art. lY, see. 21, Const.) The resolution mentioned
does not ])rctond to confer title from the state to the members to
the j)ublic propei-ty furnished them, and in the matter of court
i-cports and digests, it. expressly pi-ovides that they shall be re
turned to the state libi-arian at the close of the session. These

statutes are not consiuned by their u-se and any value they may

have when the member's term expires would by that amount in
crease his salary if the books became his absolute, individual
property. The constitutional ((uestion involved does not turn
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u]ion the amount ])y which a member's salarV may be increased
or diminislicd. ]t does not permit either, to any extent. If the
statutes of 1915 could be given lo a member for his private use,

the door would be open lo many other donations and thereby his
salary might be very much increased.

The resolution recognizes the need of something in addition to
the statutes to facilitate the work of the legislature, and has pro
vided for the use of the judiciary committee a set of the su
preme court rejioi'ts and the digest thereof. It is within the

power of the legislature to furnish such sets to every member of
the legislature. The books mentioned constitute a very small
library. Lawmakers, lawyers and judges have frequent occa-
liion to consult the decisions of the supreme court of the United
Slates and of the sevei'al states or foreign eoVintries, to consult

encyclopedias of law and political economy, dictionaries and

textbooks. All of these could be furnished for the official use

of inembei-s of the legislature, but not for their per.sonal or in

dividual use or to become their individual property. I say
those could be furnished upon iirecisely the same authority that
the I'eference library is furnished and managed.

1 would not be understood as saying that a member may not
retain the custody of the statutes, session laws and blue book

furnished him. The rc.solution places them lawfully within his
custody and he may retain possession until direction is given
for the ti'ansfer of the same to some other custodian. In the

absence of some si)ecific grant of authority to the sergeant at
arms, it is not perceived how he has any authority in the prem-
i.ses. When a member who has these books in his possession
ceases to he a member, his right to the books is merely that of

naked possession. This possession cannot be lawfully disturbed
unless it be by someone who has a superior right to their cus
tody. The adage "poJ^s^ession is nine points in the law" seems to
ap[dy liei'c.

Coming moi-e particulai-ly to the matter of stationery and
postage, you are advised that the constitution prohibits these
being furnished to or received by a member as perquisites of
office. They are not to be received for his personal advantage
or benefit, but 1 think in reason and upon authority it may be
said that stationery and postage, telegraph, telephone and rail
road expenses incurred by members of the legislature in the dis
charge of their duties as such may be furnished theni and that



Opinions of the Attorney-General 331

they may be reimbursed for any sums necessarily expended
therefor, provided, of course, the necessary appropriation there
for is made by law.

Before considei-ing those authorities, your attention is called
to tlie ])rovision of the constitution which forbids appropria
tions except i)ui'suant to law. A resolution is not sufficient for
the purpose. This point is well understood by members of the
legislature, and need not be dwelt upon.

State V. Sheldon, 111 N. AV. 372, was an action brought against

the governor of tlie state of Nebraska for the rental value of the
executive mansion for the time he had occupied it as governor.

The constitution of that state provided a salary of $2,500 per an
num for the governor and further specified that he should not

receive for his own use any fees "perquisites of office or other
comijcnsation." It was argued that since the governor might
not receive any "])erquisites of office or other compensation," he
was bound to pay rent for the use of the official residence. The
court said,

"If his occupancy is not a perquisite of office or other compen
sation # * * Ihe state is not entitled to recover. » •
By the Century Dictionary, the word as used here.is defined as
'"an additional emolument, profit, gain or fee over and above the
fixed or settled income, salary or wages; something received in
cidentally ami in addition to regular wages, salary, fees, etc.'
The phi-ase used is 'perquisite of office or other compensation.'
To compensate is to make suitable return for seiudces. Tt is evi
dent, then, that the word as used by the makers of the constitu
tion means a compensation or reward paid in return for the
performance of an official duty. The question, then, is whether
llic direction given by the legislature to occupy the executive
mansion is something conferred upon the governor as a reward
or return for official services.

"* • * There is nothing in the constitution which pro
vides that the legislature shall furnish a state capitol building
or furniture thei-efor, or that it shall furnish any office for the
lii-ojmr transaction of the executive affairs of the state; but there
is no limitation upon its power to do so and the creation of the
office implies the power and the duty to provide means, acces
sories and instrumentalities for the purpose of carrying into ef
fect the purpose for which the office was created. • • It
cannot be questioned that the legislature had the power, the
right and the authority to purchase the property and to provide
for its occupancy by the, governor. This was done in the exer
cise of its proper powers, exercised in behalf of what it deemed
to be of ])ublic welfare, and its acts in that regard are not sub-
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•ject 1o roviow l)y any olhcr department of the state government.
There is no fiuestion. tlien. of legislative power involvecl.
"* * * We agree with the legislature that it is entirely in

kee])ing with tlie proper adniinisti-ation of government * * *
that tlie goveimor be jn'ovided with the official residence and that
his occupancy of the same required ])y law is in no sense a per
quisite of otYicc 01' of the nature of additional com])cnsatiou. We
tliink the tlefcndanl is no moi'c liable for rent of the official resi
dence than any executive officer of a slate institution is who is re-
f[uired for the proper conduct of Ids official duties to reside in the
institution, the su])ervision of which is committed to his care, or
in which the services he renders arc required to bo performed."
p,,. 37.3—374.

Sidle e.r rel. McNar}/ v. Dunl)ar, 98 Pae. 878, was a suit com
menced by a taxpayer to i-ecovcr in behalf of the state moneys

which the defendant had received while he was secretary of

state. The state constitiition fixed the salary of the secretary of

state at $1,500 and provided that he should receive no fees or

]icrquisites. Among the items sought to be recovered was a
large sum allowed to him for copying laws and resolutions for

the use of the state printer, pursuant to a resolution which di
rected the secretary to furnish such eopios. There Avas nothing
ill tlie record to show but what the amount allowed had been ac

tually cx])cndcd by the secretary for clerk hire in making the
transcripts. The statute provided as follows:

"The secretary of .state shall be cmpoAvercd to employ and
appoint clerks to aid in the performance of the duties of his
office."

The court said.

"The allowance ])rovided by the resolution above referred to
is not as personal compensation 1o the secretary of slate for per-
.sonal services to be I'endcrcd by him, but is to pay the expense
of having such recoi-ds transcribed. TTis salniy is per.sonal eom-
})ensation ])rovidod to bo paid to the officer for bis own services
and does not prevent the'alloAvanec for clerk hire.",

The eoui't held that the ap])ropriatioii to the secretaiy of state
was A'alid.

Fergus v. Rifssell, 110 N. P. 130, involves numerous allow

ances to officers, legi.slative and cxeeutiA'C, in connection with the

discharge of their duties, and considers at length the distinction
which is to be made between allowances which are for the pri

vate or personal advantage of the incumbent of an office and
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those wilich arc made to him in his official capacity and for the
public welfare.
The constitution of Illinois, where the action arose, provided

that the officers of the state should receive a salary established

by law, which should not be increased or diminished during their
official term. A general appropriation bill specified that appro
priations were to be disbursed on warrants on the state treas
ury, accompanied by itemized bills and receipted vouchers show
ing the expenditures. Among the appropriations was one to the
governor for the care of the executive mansion and grounds and
for heating, lighting and expenses of public receptions, and to
the secretary of state foi' editing the blue book, and to the sii-
jierintendcnt of public instruction for conducting and making
certain examinations, and it was held that these appropriations
were not intended for the personal benefit of the officer to whom
the apin-opi-iation was made, but for expenses incurred and
l»aid by such officers for the benefit of the state, and therefore
valid and not in conflict with the constitutional provision that
their salaries were not to be increased during their terms. The
court said, p. 140:

'•Jt is apparent that, none of those appropriations were in
tended to be for the personal benefit of the officer to whom the
apj)ropriati()n was made. It is only necessary to determiiie,
therefore, whether the expenses for which the appropriations
were made arc such as would properly constitute a charge
against the state or should be borne personally by the offieer to.
wlnmi tbe a])proi)riation was made.
••The people of the state have provided their chief executive

with a place of residence, designated as the executive mansion.
The governor is expected * * * to reside therein during
his term of office. It must be ax>paj'ent * * * that the pro
vision for the use and occupancy of the executive mansion neces-
sarilv includes the heating and lighting and the care of the
gi'ounds. It will not be presumed that the governor would re-
(uiii-c any cmplovc about the executive mansion or would incur
any automobile "or stable expense so far as the necessities for
himself and his family are conccrnctl. The people of this state
have a right to expect and require that their chief executive
shall maintain the position among the citizens of the state which
the dignity of his office demands, and if in oi-der to mamtam
liiat position and preserve tiio dignity of the oilii^c the general
assemblv deem it necessary to engage certain employes at the
executive mansion, it has as much right to provide for their em-
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ployiiieiit as it has to ])rovidc for the pay of employes about
any other public building in the state.
"None of the cxi>cnses authox'ized are in any way personal to

the governor and it cajinot be seriously contended that any of
such expenses should be borne by him personally » #
ihc circuit court jxroporly held these items a valid appropria
tion."

Speaking of the appropriation to the secretary of state for
editing the blue book and to the superintendent of public in
struction for examinations, the court said:

"It is contended that these arc appropriations for additional
salaries to the secretary of state and superintendent of public
instruction. Tlicse items must be read in connection with the
general provision.s of sections 1 and 2 of the act. When so read,
it must be apparent that the appropriation was made not for
the personal benefit of the secretary of state or superintendent
of public instruction or as pay for services to be rendered by
thom individually. • « That it was not contemplated or
intended that the secretary of state should pci'sonally edit the
blue book and receive tliis compensation is too clear to admit of
argument; and should he do so, this appropriation would not
be available, as he must by his receipted vouchers show that the
money secured from this appropriation had been expended by
him for this purpose. Idie same reasoning applies to the objec
tion made to the appropriation for the superintendent of public
instruction. It is clear that this is an appropi-iation to meet the
expense of conducting the various examinations enumerated

These appropriations were accordingly held to be valid.
Terrell v. Muldleion, 187 S. W. 367, was an action brought by

a taxpayer to restrain the comptroller from issuing warrants on
the state treasury for certain expenditures incun-ed by Gover
nor Colquitt, of Texas. The items of expense incurred by
the governor wore for gas, ice, telephone, merchandise, automo
bile repair (Golquitt's machine), food for his horses, chickens,
vegetables, butter, eggs, gasoline, groceries, bread, cake, meat,
horseshoes, private invitation cards and envelopes, chicken salad,
8ai-atoga flakes, punch, waiter liire, and coal. It was alleged
that these articles could not be made the basis of a claim against
the state when tliey wei'c in violation of the section of the con
stitution whicli fixed the salary uf tlie governor and wliich for
bade; the use of i)u1)lic property for private use.
The aiithoi-ity for issuing such warrants was an act of the leg

islature made to cover deficiencies for "fuel, light, water, gro-
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(Series and ineidcntals for tho governor 's mansion and grounds.
Among other things, the court said, p. 373:

"While not eomnicnding the expenditui-c by tiie rcnnsyl-
vania legislature, as shown in Husk v. Commoniveallh, 210- Pa.
554, CO Atl. 169, 1 L. R. A. (N. S.) 409, 105 Am. S. C. Rpts. 825,
of monev for the ceremonies attending the dedication of a monu
ment, we can see the difference between that expenditure and
one for the puri)ose of increasing the compensation of the gov
ernor in violation of the constitution. If there was any doubt, as
expressed by tlm Pennsylvania court, as to tlie powers of their
legislature to make the appropriation of -156,100.64, about half
of"which was for liquors, there is no doubt in this case • •
We arc willing to concede to our legislature perfect freedom of
action within tlie constitutional limits of its powers, but we are
not called upon to respect and uphold an act not only unsup-
I)orted i)y the constitution but in contravention of it.

•  '4 « # tlie purchase of groceries and other necessaries
and luxuries for the support and maintenance of the gover
nor's household is not an increase in his compensation, we fail
to see how a dircet payment of money would be an increase.
The proposition seems to be that if the money was placed in the
hands of the governor and he had expended it for the articles
mentioned, that would be in violation of the constitution, but if
he is allowed by an appropriation to pay for his purchases it
would not be an increase of compcu.sation. That is a species of
sophistry that cannot meet with judicial sanction. The one is as
much an increase as the other and no number of 'etcs.' can
cover it up. A lending of the credit of the state to a governor
for his private expenses, to increase his compensation, is not only
a violation of the constitutional provision as to compensation,
but is in violation of art. 3. sec. 50 of the constitution (forbid
ding public grants for private nscl."

These authorities apply as well to judicial and executive state
officers as to legislative. The compensation of an incumbent, of
the first named offices can no more be increased or diminished
during his term by the legislature than can the salaries of its
own memboi*s. It is true that the salary of the members of the
legislature is fixed hy the constitution, but it is equally true that
the constitution forbids the legislature to change the salary of
officers who di*aw their pay from the state treasury during the
term for which they shall have been elected. (Sec. 26, art. 4,
Const.)

It is now and always has been the practice to make apprbpn-
ations groat and small to various executive officers for the ad
ministration of their departments, and no one has ever ques-
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tinned Ihc nghl of the Icgislatuie to nuike such appropriations
ur cJaiined that they increased the salaries of the heads of the
departniciits. Appropi-iations arc made for clerk hii-e and sto-
i-ngi-iipliers, for books,, iiapers and jirinting, for postage, tolc-

ami telegraph. There is an almo.st immincrable list of
Items tor which approin-iations have been made, and new items
M-e bound to occur and be provided tor. These appropriations
are not for the .state officei- as an individual or for his personal
advantage, but to the office, to be expended by him in the dis
charge of his official dutie.s.

It seems to mc that the eonstitutional provision in question
should be ecmstrued as not forbidding appropriations reason
ably re(|uired to faeililate the work of members of the logis-
hilure. l.arge expenditures have been made for purposes that
iwc clearly public and for articles wliieh cannot be well coh-
\ ertcd to private use, but the fact that the aiipropriations have
gonci-ally been limited to tho.so kinds does not prevent the full
application of the ].nneiple that public moneys may be appro
priated for any public purpose. Each member is furnished with
certain liooks, a chaii- and a well-equipped desk. He is provided
with an eleetrieal apjiaratus for registering his vote; committee
rooms ai'c ]>rovidGd and furnished: clerks, stenographers and
messengers are employed and paid by the .state to assist in per
forming legislative funetion.s. The fact that the clerk or sicnog-
raplier may sometimes perfoi-m services of a private character
for a member of the legislature and for the hitter's benefit does
not make it unlawful for the legislature to jn-ovidc such clerks
and stenographers.

Stationery and postage tnay be required for public use by ftie
members. The fact that these may be diverted to their private
use does not raise any eonstitutional objection to their bein<'
lurnish(al for public use. It may not always be easv to draw
the line between ofheial duty and public u.se on the one hand
and private gain and individual pm-poses on the other, but sueh
a (lividiiig line exi.sts and it furnishes the t.e.st to be applied in
iletermining this con.stitulional (piestion.
A legislative eommitteo may he obliged to travel extensiveb'

in the discharge of its duty and to make lai-ge expenditures for
clerk hire and .steiiographei-s, jmslage, omeers' fees, telephone
and telcgraijli. Sueh exi.eiidilurcs arc for the public and may
lie met by stale appropriations. They can be paid directly or
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ill the form of reiiubLirsiiig those who have advanced the neces

sary funds. TJie appropriations must always be for expendi
tures tliat are public. They cannot be for the benelit of the

individual. They cannot by indirection be made to increase his
salary or to compensate him for services which are officially
due from him. Kvery appropriation of the kind in question to
the office or for the official for public use is lawful, and every
aiipropriation for tlie individual for his private gain or advan
tage is for a private purpose and is forbidden.

As to the matter of furnishing postage, it is just as unconsti
tutional to appropriate money for that purpose when the money
is e.xpended during a session of the legislature, as it would be to
appropriate it to be expended when the members are at their
several homes, if it be for private use.

It is the x^ructice to furnish telex^hones to the various commit
tee roojiis or to chairman of committees. It seems plain that ex-
ixmditures for telephone service in tlic public interest, although
tliG tele])honing Is done by members of the legislature, is per
missible under the constitution. Tlie authority which gives
power to furnish a clerk, a stenographer, a messenger or a tele-
phone for the use of a committee, is authority for furnishing any
or all of them to a member.

J'hc prohibition in the constitution is against additional per-
•luisites or increase of salary. No allowances of any kind can
be made for the xirivate advantage or individual benelit of a
membci'. For the public benefit there is no such i.)roliibition oJi
what may be furnished.
In FcrgxLs v. liusscU, supra, the court held that an apx^ropria-

tion for telephone tolls for members of the next general assem
bly was a violation of sec. 21, art. IV', of the Illinois constitu
tion, which provides for the salary of members of the legislature
and {U'ohibits cveiy other allowance or emolument, directly or
indirectly, for any j)urposc whatever, except the sum of fifty
dollars per session for each member to be in full for postage, sta
tionery, new.sx3apers and other incidental expenses and per
quisites. This constitutional provision is not exactly the same as
ours. It prohibits expenditures for incidental expenstis othoj'
tliaii perquisites in excess of fifty dollars, but it seems to nic that

even inider the Illinois constitution the decision is not soiuul

if it means to hold that the legislature could not authorize the
22—A. G.
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expenditure of money to enable members of the legislature to'
better transact the public business.

In a very persuasive, dissenting opinion Justice Craig said, in

speaking of the appropriation for telephone tolls:

"It is in no way an alloAvaneo or an emolument or perquisite
to any member, nor is it an incidenlal expense to be paid to the
membei-s. It is customary in all legislative bodies to provide
pages, messengtn-s, stenographers, etc., to perform services for
the members. While in one sense this is an additional expense
wliich is incurred for the benefit of each individual member, the
meinbei's ai-e not supposed to pay these cm])loyes out of their
own pockets, and such items of expense are not considered as in
cidental expenses personal to the members but as an incidental
expense in liolding a session of the legislature. I think that the
appropriation in question can properly be classed as one of the
incidental expenses of tiiat body as a whole which is necessary to
ena))le it to more expeditiously discharge its business as a body.
Adec[uato telephone service is as essential to the proper dis
charge of the duties of the members of the general assembly a.s
it is foi- the proper disehai-ge of the duties of the officers and
emjiloyes of the other departments of the state government."
P. 149.

To repeat, I am of the opinion that the books and other prop
erty placed in the hands of the members of the legislature with
out any further direction as to the subsequent disposition there
of, remain the property of the state ami are in the lawful cus
tody of such members until called for bj'" legal authority even
after the expiration of their ternus, and I am further of the opin
ion that money may be lawfully appropriated for postage and
stationery which may, in the judgment of tlie legislature, be
used by its members in the performance of their official duties,
but that no appropriation can be constitutionally made which is
for them as individuals or results to their private advantage or
gain.

Public Lands—Bridges and llightuays—Town of Baraboo has
no power to expend donated money in state park without legis
lative authority.

Ijegislature may autliorize town to expend money in park at
Devil's Lake and give such town, for such purpose, right of way.

State Conservation Commission. jMay 22, 1917.
In your letter of May 11 you direct my attention to the terms
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of the Warner will, which bequeaths to the town of Baraboo,
Sank county, Wisconsin, the sum of $40,000 to be used by said
town in the construction of a cement road from High Bridge,
in the city of Baraboo, to Devil's Lake, in the,said county of
Sank, and you state that inasmuch as a portion of this road must
be constructed across state park land, the question has been
raised as to whether or not the town of Baraboo can expend any
jiortion of the money donated to it for the construction of a
road within said park without special legislation gi'anting such
a privilege.

You also state that the portion of the park over which the pro-
])ose(l road will be constructed is entirely within the town of
Bai'aboo, and you inquire whether the state can give a right of
way within the park boundary to the town of Baraboo.
Under sec. 1494f—3)n, the state park board is given the fol

lowing powers:

"1. The said board shall have charge and supervision of all
lands that the state may acquire for parks and the supervision
of all state parks except in so far as said supervision has been
or may be by law placed in other persons or boards.
"2. The board shall have power to lay out and ornament any

state i>ark and govern and manage the same, and to lay out and
construct all proper roads and bridges therein, grant rights, to
permit people to camp, and use the state parks under the re
strictions and rules made by said park boai'd, and to make such
rules and ]-egulations, with the governor's approval, as may be
necessary to manage and control the same.
"3. The board shall have power to accept in the name of the

state devises of land and beiiucsts and donations of money to be
used for park purposes."

Under see. 62.02, all duties, liabilities, authority, power and
privileges imposed or conferred by law upon the state park
board arc conferred and imposed upon the state conservation
commission of Wisconsin. The state conservation commission

has, therefore, the power to lay out and construct all proper
roads and bridges in the state parks. Under a cardinal rule of
statutory construction that statutes, in general terms, do not af
fect the state if they tend, in any way, to restrict or diminish its
rights or interests, laws authorizing the town boards to lay out
and construct roads cannot be construed as authorizing them to
construct and buiid roads through a state park, of which the
state conservation commission has control.

In the case of Miluxmkec v. McGregor, 140 Wis. 35, 37, it was
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expressly held that express authority to a state agency to do a
particular thing in a particular way supersedes any local or
general j-egulatioii conilicting therewith.
1 am therefore constrained to hold that the town of Baraboo

cannot expend any portion of the money donated to it in the
Warner will for the construction of a road within the state park
at Devil's Lake without .special legislation granting such a priv
ilege, and in order to avoid any violation of the constitutional
provisions as to uniformity of government, I believe the author
ity should be granted in general terms applying to all towns in
llu; state.

To the <iiie.stion whether the state can give a right of way
wiliiin the park boundary to the town of Baraboo, I will say that
I have examined the warranty deed through which the state ac-
(ILiired the land over which the proposed highway is to be con
st ructed, as described in the Warner will, and I find there are no
limitations or conditions placed upon the state or park board by
said instrument; that the property is deeded to the state of Wis
consin without any conditions as to the purpose for which the
same is to be used. I can, therefore, advise you that the state
has the right, Ihi-ough legislative enactment, to give the right of
way within the park boundary to the town of Baraboo for the

purpose of constructing the cement road as described in the
Warner will.

Ta.rulion—Rcdcmplion of Lands—A holder of a tax sale cer

tificate may pay subscciueiit taxes and charges on land therein
described and demand reimbursement with interest, under sec.
116.^.

A. J. O'Mema, May 22, 1917.
District Allorney,

Rhinelandci', Wisconsin.

1 have youi- letter of May 1, which reads as follows:

"l wish yon would kindly send an opinion, based upon sec.
llGf), as to whethci- oi- not the holder of a certificate on lands sold
at tax sale itiay thei'oaftei' i)ay the taxes u])on said lands and
lia\'c the receipt tlici-cfor attaclivil to the cci'titicate, aciiuircd
at prit)i- sale, so that the total amount, including the amouiif of
the certificate ami the .subsequent tax, would di'aw interest at
the I'atc of lo per cent, and make it impossible for the owner of
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the land to redoeni any.one year without redeeming the full
luiinhei" of years upon wliicli the lauds went to tax sale, where
the tax was paid by the certificate holder.
"It Iras always been iny impression that no lion attached to

pro])erty exeei)t where there was a sale and a certificate issued,
and that the woi-ds "subsequent charges and taxes," did not in
clude the payment of taxes by a certificate holder in the inanner
above mentioned. Were this true, a certificate holder might ap
peal" and pay the taxes on any lands that he held eertifieatcs on,
on the tir.st day that such taxes were payable, and draw 15 per
cent interest on such payment."

In concrete form, sec. 1165 reads about as follows:
The owner of land sold for taxes may, within three years, re

deem the same by paying to the county treasurer the amount for
which such land was sold and all subsefiuent charges, with in
terest on tlic amount of iiurchasc money at the rate of ten per
cent per annum from date of such certificate,

•'and all other taxes and charges tliereon imposed subsequent to
such sale and paid by such purchaser or his assigns prioi' to such
redem])tion. with interest thereon at the rate of ten per cent
per annum, vouchers and other evidence of tlie i)ayment of which
shall have been deposited with the county clerk or i)roduced to
such person seeking to redeem."

This language is very explicit and leaves little room for con
struction. All taxes and charges imposed on the land subse-
(luent to a tax sale may be paid by the ])iirchascr of the tax cer
tificate. The owner of the land, in order to redeem, will be
obliged to pay not only the face of the certificate of sale, but all
subsequent charges thereon and interest on the amount of pur
chase money at the rate of ten per cent i)er annum, and also all
other taxes and cliarges imposed on said land subsequent to such
sale and paid by such purchaser.

See. 1088, Stats., reads in part as follows;

"All taxes levied upon any tract or parcel of land and all
costs, charges and interest thereon, shall be a lien thereon until
paid, excexjt as otherwise provided by law."

It is pursuant to the foregoing section that a tax lien is cx"e-
ated. A tax sale certificate is simply an evidence of such lien in
the hands of the certificate holder. A certificate holder may pro
tect his lien by jiaying all other taxes which have been assessed
and levied against said properly subsequent to the date of his
certificate of sale. The state is intere.sted to secure the prompt
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paj^mcnt of taxes, and as stated in Maxey v. Simonson, 130 "Wis.
G50, 658, the manifest purpose of sec. 1165 is to secure the early
payment of taxes 1)}- the owner of lands. Giving to the holder of
a certificate of sale tlie right to pay all subsequent taxes and
collect the statutory interest tends toward making the owner of
land diligent in redeeming the same from a tax sale.
The right of a tax sale purchaser to be reimbursed for all

taxes paid by him upon property described in his tax sale cer
tificate before redemption with interest thereon seems to be rec
ognized by tlie laws of many states. See 37 Cyc. 1410, and cases
cited.

"Wliile the point raised by you in your letter seems never to
have had the consideration of our court, I am satisfied that sec.
1165 should be construed so as to give the holder of a tax sale
certificate on lands sold for taxes the right to pay all other taxes
and charges imposed on said lands subsequent to such sale and
to entitle him to reimbursement therefor, together with interest
at the rate of ten per cent per annum, or in a county where the
county board has fixed a rate under the provisions of subsec. 2
of said S(^c. 1165, at the rate fixed by said board.

Public Officers—Sheriff—Criminal Law—Prosecuting witness
is not liable for costs of a criminal proceeding save when ad
judged to pay same pursuant to sec. 4760.

Sheriff has no discretion when valid criminal warrant is placed
in hi.s hands; must execute it notwithstanding advice of district
attorney.

Municipal Corporalions—Town Mcei-ings—Taxatiop^The
rate limit in subd. (1), sec. 776, ajiplies to sees. llG-b; to 1164/.

Gkoiuie 10. O'Connor, May 23, 1917.
District Attorney,

■  Eagle River, Wisconsin.
It appears from your letter of May 21, 1917, that upon a crim

inal eomjilaint duly made to him the justice of the peace issued
a warrant and the same was delivered to the sheriff. The offense
was one triable in justice court. The slieriff, in place of serving
the warrant, went to you and stated his version of the case, from
which statement it appeared that no offense liad been committed.
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Thereupon you called in the complaining witness, explained to
him the law and expressed the opinion that no crime had been
committed. He, however, insisted that there was ample evidence
to justify a conviction. You then told him the sheriff would not
serve the warrant and that it should not have been issued with
out secui'ity for costs having been required. He then promised
to give security but did not, and expressly agreed that were the
defendant brought to trial he would appear with other witnesses
at the trial and would pay the costs in the event the defendant
was discharged. You then told him the warrant would be
served, but that he would be relied upon to produce evidence
that would i-esult in a conviction or else pay the costs.

Further, you say:

''It was also agreed that were I not home when the defendant
was brought back the case was to be continued until I could ap
pear. The defendant was brought here and the complainant
went before the justice, during niy absence, and had the action
dismissed.

"The justice did not find and certify that the complaint was
willful and malicious and cnl.er judgment for the costs against
the complainant. Complainant now refuses to pay the costs as
lie agreed. The county has allowed and ])aid the costs to the
sheriff and justice. Cannot the county recover these costs from
the coinjilainant

It cannot. The facts stated constitute no cause of action
against the complainant. The promise made by him is as plain
a nudum puctum as can be imagined. The promise was in re
sponse to an unwarranted condition and virtually compelled.
The justice who issued the warrant had jurisdiction of the

subject matter and acted upon a sufficient complaint. The war
rant was fair on its face. It commanded the sheriff to forthwith
arrest the person named therein and bring him before the justice
to be dealt with according to law. Sees. 4740, 4744, Stats. It
was then the plain and absolute duty of the sheriff to arrest that
person if he could be found.

"It shall be the duty of the sheriff:«■ « (4) Xo personally or by his undersheriff or depu
ties, serve or execute according to law all processes, writs, pre
cepts and orders issued or made by lawful authority and to him
delivered." See. 725.

"He had no dutv oi- discretion outside of his process. And
this is a lesson which ministerial officers cannot learn ,too ofte#



Opinions of the Attorney-General

or too well." (^hicf Jnstiee llvan in Sfahl v. O'Mnlley, 39 Wis
328, 334.

It is tlic fluty of the sheriff to serve and execute any process
delivered to liini for tlial pui'pose which appears on its face tij
liave issued from eonipetent authority and with legal regularity
when tile service or execution is within his lawful powers. This
duty is not affected by any private knowledge which he may have
concerning the existence of a cause of action or of the facts in
volved in the proceeding in which the process is issued.
Said Payne, dustice, in Stale ex rel. Chappell v. Giles, 10 "Wis.

101, 103, 104, in an action wherein a sherilf liad been punished
fur conlenipt of court, which contomiit consisted in failing to
execute a writ of as.sistanco:

"Whether a court should issue a writ in such a case is one
question; but whether, being issued and placed in the hands of
an (ifficci-, he can institute an iiujuiry into the rights of various
parlies * * * execute or refuse to execute his wi-it, ac-
cortluig to his decision upon the facts, is eiitirclv a different
question ; and we do not tiiink he has any such rigiit. * « *.
His duty is to execute his writ if issued by competent authority •
and precisely iiccause that i.s his duty, aud because he has iio
power 01- right to inquire into the propriety of issuing it. such a
writ constitute.s a complete iirotection to the mhii.stci-ial officer.
It his writ is issued by a tribunal having jnrisdiction of the
.subjeet matter, as was the ease here, and be not void on its face,
be is bound to exeeute it, unless its execution i.s stayed by some
iippropriate proceeding; and he is not the tribunal to apply to
lor t.hat pui'poso. It would bo utterly .subversive of all sys'tem
and propriety in the conduct of legal proceedings to allow an
((fflcer to institute .sucli inquiries, and act oi- not act as he might
find the fact t() bo. It would be transferring to liini the func
tions of the tribunal whose decisions lie i.s to execute and not
to ([uestion or review."

As to whether an officer may act or not act according as he
has, or thinks lie has, knowledge of the existence of an offense or
cause of action, the supremo court of Connecticut said:

< i rniIhe defendant Phelps being a legal ofiicer, it became his
duty, without any knowledge or supjiosed knowledge of his own
that there existed no cause of action to serve the writ committed
to him iiromptly, iinhesitatingly and Avithout restraint from the
above mentioned cause. This I consider so firmlv c.stablished as
to render the jiroiiosition self evident. Tlie facts on the face of
the writ constitute his justification because he is obliged to obey
its mandate; noi" \yas it any part of his duty to determine
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whether the allegations contained in the replevin were true.
The proof of tlicse positions results, incontrovertibly, from his
rGlativc position. lie was an executive officer whose sole duty
it is to execute and not to decide on the truth or sufficiency of
the processes eoinmittcd to him for service. He has no poi't.ion
of judicial aulhority nor tiio means of iiniuiiy into the cause.s of
action contained in tlie writs and declarations put into his hands
for service. Obedience to all |>recepts committed to him to he
served is the first, second and third part of his duty; and hence
if they issue from competent authoi-ity ami with legal regularity,
and so appear on their face, he is justified for every action of
his, within the scope of theii' command.
"The ground of these ]>rinciples is .simply this: that to the

magistrate is confided the i.ssue of writs and to the sheriff and
other executive oftleers is confided the duty of serving them. It
is easy to see wliat widespread mischief might I'csult from per
mitting an executive officer to decide of his own lenowlcdge tliat
he ought not to sei-vc a preeciit or warrant put into his hands
for service; and to consider wliat justly must follow fi'oiii .such
doetriiie, that is, that his return of the fact would bo a justifica-
fion for his omission. In short, the executive office]- must do his
duly, wliich is to obey all legal writs; and must not arrogate to
himself the I'ight of disobeying the paramount commands of
fhosc to whose mandates he by law is subjected." Wdtson v.
Wal.son, 2d Amer. Dee. 324, 328.

It is true that the law authorizes the taking of security in
eriminal ])i'ocecdings in justice couj-t, but the authority is vested
in the justice ami not in the district attorney, and must be ex
ercised in the maimer prescribed.

"The justic(- may i-cqiiire of the coinplainaiit to give security
for costs as in civil cases security may be requii'cd of the plain
tiff, and if he refuse the ju-stice may dismiss the complaint."
Sec. 4771.

Naturally, this security would be required before a warrant
issued, if it is to be required at all. That is probably the in
tention of the lawmakers. If not required then there may be

no op|)ortiiuity for requiring it, and thei-e is no provision for
recall of the warrant or for discharge of the defendant in ease

he has been arrested. These considei-ations also support the
conclusion tliat a secui'ity is to be required before the warrant
is deliveretl to the sheriff". He tliat as it may, no one except the
justice can i-i'(iuire this security, and in this case the justice did
not re(|uire it, therefore any so-called pj'omisos which the com
plaining witness may have made are in the law mere voluntary
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statements without any consideration. No authority on the part
of the district attorney is known whereby he may restrain the
service of a Avarrant in the hands of the sheriff for execution,
much less has the sheriff the right or power to give a complain
ing witness the alternative of convicting an accused person or of
paying the costs of the proceeding.

Furthermore, the giving of security and the discharge of the
defendant are not alone sufficient to make the complainant and
his surety liable in this Idnd of a proceeding. There is the fur
ther requirement that the court adjudge that the complaint was
malicious and Avithout probable cause. This adjudication must
be made at the close of the trial and cannot be made otherwise

or at any other time.

""Whenever the accused, tried under the provisions of this
chapter (proceedings in ci-iminal eases in justice court), either
by the court or by a juiy, shall be acquitted, he shall be immedi
ately discharged; ajid if the court before Avhom the trial is had
shall certify in his docket that the complaint Avas wilful and
malicious and Avithout probable cause, it shall enter a judgment
against the plaintiff to i)ay all the costs that shall have accrued
to the court and sheriff or constable and juiy and the fees of wit
nesses in the proceedings had upon such complaint." Sec. 4760.

I am fully convinced that these are the only proceedings
Avhcrcby a complainant in a criminal proceeding can be required
to rcimbui'se the pu])lic for the expense he has occasioned.
You sj)cak of the complainant having "had the action dis

missed." I do not understand how he could do that. lie is

jiol a pai'ty to the action. The state is the plaintiff and through
its constituted authority controls the prosecution. The court
possessed, alone, the poAvcr to dismiss the complaint. The com
plainant may not be in any Avay concerned in the matter and
may have no personal knowledge of the facts involved. In short,
he has no control Avhatever of the proceedings, and may even be
required to give security that he Avill attend upon the trial if
he is deemed a material Avitness. It is true the court may have
been influenced by his request, but a motion on his part to dis
miss the proceeding Avould be advisory at best. For that mat
ter the defendant in that case could now be prosecuted even in
tlie face of the opposition of the complainant.

You also ask this question:

"What effect on sees. 1164c to 1164/, inclusive, does the limi
tation contained in sec. 776, par. (3) have? Can the electors in
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kdditioii to the taxes levied under the provisions of 776 par.
(3) also levy these additional taxes, in excess of the limitation
contained in sec. 776, par. (3) ?"

I find no limitation in par. (3), see. 776. That paragraph re

lates to police regulations. I conclude that you intended to men
tion siibd. (1), sec. 776, which defines the powers of the town
meeting to vote money for various town purposes but which pro
vides

"* * * that tlic total, taxes levied in any town for any one
year for all town purposes, exclusive of school taxes and liabil
ities heretofore lawfully incurred, shall not exceed in the whole
one per centum of the, total assessed valuation of such town for
the preceding year, * • * unless a larger sum is needed for
the building or repairing of highways or bridges, in which case
the doctors may vote and the proper authorities may levy, not
lo exceed one-fourth of one per centum in addition to the afore
said one i)cr centum; provided further that not exceeding two
per centum additional juay be levied for school purposes when
under the township system of school government."

Sees. 1164c to 1164/, Stats., relate to the assessment and col
lection of taxes voted at special town meetings to build or repair
bridges or town houses or for other special purposes. There is
nothing whatever in the last named sections relative to the limita
tions of the tax rate. There is no conflict between these sections

and subd. (1), sec. 776. Said subsection lays down a general tax
rate limitation in most explicit language, and strengthens the
same by specifying two exceptions. The industry of the legis
lature in jmrticularizing what may be done in this regard leaves
no room for doubt as to its intention. Beyond question the lim
itation on the power of the town meeting to levy taxes, as found
in said subsection, applies to proceedings under the other sec
tions mentioned.

Bridges (nut Highways—Intercounly Bridges—Constitutional
law—Sec. 1325f valid, but whether it applies to a bridge built
by private corporation and acquired by town is questioned.

Clinton 6. Price, May 23, 1917.
District Attorney,

Mauston, Wisconsin.

It appears from your letter of May 18, 1917, that your county
board contemplates appropriating money under sec. 1325t, Stats.,
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foj- the repair of a bridge over the Wisconsin River whore it
forms the boundary line between Adams and Jnneau counties.
I infer from wliat you say that said bridge was constructed by
the Pete-en-Wcll Bridge Company, a corporation, and was for-
mei'ly a toll bridge but has now become a free, public bridge.
The fJunoau county end of said bridge is in the town of Nece-

dah, and .said town acipiired all of the corporate stock of said
company {lursuant to ch. 329, Laws 1885, and thereby obtained
control and the virtual ownership of the bridge.
\on ask to be advised whether said sec. 1325i is constitutional,

wliether it applies to this particular bridge, and whether Juneau
county can compel Adams county to contribute its share of the
cost of the needed rc])airs. I can see no constitutional question
in the statute itself. No piwdsion of the constitution comes to
mind which seems to cast any doubt upon the power of the leg
islature to enact such a law.

I am of the opinion that ch. 329, Laws 1885, is constitutional.
That chapter authorized the town board of Necedah to buy for
the town all of the stock of the I'ete-cn-AVell Bridge Company,
to be paid for by town bonds. This statute is for an extraor
dinary .situation and is not in'violation of see. 23, art. IV, Const.,
which dii'ccts the establishment of one system of town and county
go\-f'rnment, "which shall be as nearly unifoi-m as practicable."
Single r. Marallwn Co., 38 Wis. 363; Stale ex rd. Marincttc T.
ir. R. Co. V. Tomahawk Common Council, 96 Wis. 73; Siaie cx
I'd. Hudiacko- v. Grolli, 132 Wis. 283.
In the Maratlion county ease it was said :

"W('r<> the question a now one, 1 appi-ohend it would not, lie
(litficult to show that the puvehiising of stock by towns or coun
ties <locs not pertain to tlie system of town and county goveiai-
ment, and hence that special acts of the legislature conferring
Iiowoi's to do .so are not within the constitulional provi.sinn under
eoii.sidevation." P. 372.

The Tomahawk case iin'olves a subscription by a city to the
capital stock of a railroad company. The court said:

"There is no pi-ovi.sion in tlie constitution which, cither ex
pressly or impliedly, forbids the logislatui'c to authorize the tax
payers of the town, city, or county, to ro])rosent. it and act for
it in making a contract in ivlatioii to 'something new and un
usual. not constituting any i>art of the ordinarv general powers
of such local organizatioi!.s. like that of issuing lionds in aid of
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ruili'oads, sustained in Skcho)if/fin Co. v. Parkey, 3 "Wall. 93.- "
Pp. 84—8a.

The Bu.-ihuckcr ease involves the constitutionality of a special
act ei'eating a board of trustees of the poor for Milwaukee
county. Its validity was challenged as in violation of the rule
of uniforinity in county government. The court said, p. 301:

"The tii'st test of the constitutionality of eh. 94, Laws of 1905,
must be found in the inquiiy whether or nut it displaces or eon-
tiicls with general governmental powers given to county boai'ds
generally. If wo find that it does not, that ends the inquiry and
resolves the question in favor of the constitutionality of the law."

It may well be doubted that Adams county could question the

legality of the procedure whereby this bi-idge became a public
highway. The taxpayers of the town of Necedah were the only
persons materially intcosted in that matter, and no others should
be heard to question the constitutionality of the law which au

thorised tlie purchase of the bridge.
So far there seems to be no difficulty in the way of your county

proceeding as planned, but it is 'doubtful or at least an open
question whether the section in question applies to this bridge.
Literally, it does not, for the bridge was not constructed by any
county or municipality, and such arc the bridges specified in the
section;

"All public bridges, and the necessary appx'oaches and ap
purtenances thereto, heretofore constructed across any river,
stream or other waters forming the boundary line between two
or more counties in this state (by any county or any municipality
or municipalities or by any county and municipality or munici-
palilies), .shall be operated, maintained and repaii-cd at the joint
expense of the countie.s directly joined thereby, and the expense
of operating, maintaining and repairing the same, and all ap-
])roaches and a])nurteiiunces thereto, shall bo apportioned thereto
and l)orne by each such county in propoi-tion to the taxable
proixerty therein, a.s sliown by the last preceding equalization by
the state tax commission." Sec. 1325?'.

The sign () is not in the statute. I have inserted it to call at
tention to the particular language which seems to be in your
way. If the words enclo.sed in parentheses were struck from the
statute, the law would clearly apply to this particular bridge.
It is quite likely that the draftsman intended to cover every such
public bridge and undertook to enumerate every possible con
dition, and tliei-eby made the mistake which occurs so frequently
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ill trying to help out a general provision by enumerating all spe
cific cases whicli it is intciicled to cover. The enumeration works

a limitation. I think it is impossible to foretell what the court
would decide in this particular case. To proceed under tliis sec
tion would, therefore, seem to invite litigation, if it is decided
to compel Adams county to contribute part of the expenses of
repairs and that county is unwilling to make the contribution.
Would it not be best in case you feel the legislature intended

to cover this case, to submit the matter to the state highway
■commission and request it to endeavor to have the legislature
amend the statute so as to clearly express the meaning you con
tend for?

Education—Board of Education—The terms of members of
boards of education in cities under General Charter Law, which
have adopted sec. 925— commence on first day of May fol
lowing their election.

Thomas M. Priestley, May 23, 1917.
District Attorney,

Mineral Point, Wisconsin.
Your letter of May 7 reads as follows:

"At a special election held last November, the city of Mineral
Point voted to elect the board of education in accordance with
sec. 925—113h. A now board was elected at the spring election
this year. The (]Uc.stion is as to when the new board takes office.
There seems to be a diiTerence of opinion here as to whether the
question is to be decided by .subscc. 7, sec. 925—113 or by subs(;c.
5, sec. 925—113?(. I have given an opinion to the effect that the
new board takes office on the fi r.st Monday in May, but would
appreciate your opinion upon tlie question suggested."

From a conversation had with you over the telephone, it ap
pears that the city of Mineral Point is organized under the
General Charter Law and that for a number of j'^ears the system
of school organization therein has been directed and controlled
by a board of education appointed by the mayor, under the pro
visions of said law.

According to the above statement of facts, a special election
wa.s held last November pursuant to the provisions of see. 925—
nSuf, and it was voted that the boai'd of education should be
elected in accordance with the provisions of sec. 925—llStt. At
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the spring election of this year a new board of education was

elected.

Subsec. 5' of said see. 925—113/i. reads in part as follows:

"The pc]'sons elected in accordance herewith shall constitute
the board of education of such school district. The terms of
office of each such commissioner shall commence on the first day
of May following such election, and each commissioner shall
hold office until his successor is elected and qualified."

The foi-egoing quotation is controlling, and it is my opinion
that the recently elected board were entitled to take office on the

first day of the present month of May, and further, it is my
opinion, that subsec. 7, sec. 925—113 does not apply.

Taxation—Bonds—Remedy by foreclosure, under sec. 925—
197«, to collect special assessments to pay bonds, is cumulative
and does not dispense with delinquent tax sale.

WiujIam Cook, May 24, 1917.

District Attorney,

Green Bay, Wisconsin.
It appears from your letter of May 22, 1917, that it has been

the practice in your county to return as delinquent any unpaid
special taxes entered on the tax roll to pay bonds authorized by
see. 925—192, Stats., "in all respects as any other city tax," and
Die lands charged with such special taxes have been sold the
same as lands are sold for delinquent general taxes, the only de
viation fi'om the general practice being that the county treasurer
gives the city treasurer no credit for such special taxes; that

the county ti'ca.surer now takes the position that the provision
in sec. 925—197'/ for foreclosure of improvement bonds is a sub

stitution for the ordinary remedy by tax sale and relieves him
of the duty of selling the lands licned by such special taxes.

You. however, arc of the opinion that the county treasurer's
duty is not affected by said foreclosure provision, and you ad

vance the opinion that he is to proceed by sale to collect such de
linquent special taxes for the bondholders. Your opinion is
concurred in.

The remedy afforded the bondholders by sec. 925—197a is
cumulative and contemplates a tax sale, as do other statutes, if
the special taxes ai'e not paid prior to sale date.
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In i-eachiiig this conclusion those authorities have been con
sidered: Sees. '925—192 to 925—197(/, 919fc, 926—135 to 926—
139, 1210(/ to 1210/, 1112, 1130, 1135 and 1164/, and State ex
rd. Donndhj v. llohc, 106 AVis. 411. Most of these statutes have
only an indirect beailng upon the questions. Sees. 925—196 and
925—197a bear directly upon it.

Tile last named section provides for foreclosure of these bonds.
Not every bondholder, however, may foreclose, and probably the
foreclosure is to cover and include any subsequent installments
to become due, and even subsequent bonds against the same prop

erty but no part of which are otherwise due. In other words,
the .statute may be read to intend that the property owner, by
letting the special tax go delinquent, gives the bondholders the
option to call the whole debt due. Be that as it may, the statute
plainly contemplates a sale even where there is a foreclosure,

and as a condition precedent thereto.

*  * If witliiii ninety days after the commencement of
the annual sale of lands for taxes the amount to pay any of the
])rin(*ipal ot- interest shall not have been collected by the city,
the owner o]' ownei's of at least one-third in par value of bonds
issued on any single improvement may proceed in his or their
own names and collect the same by foreclosure thereof, and shall
reeo\'cr in addition to the amount of said bonds and interest all

^iosis against the property * ■» *; provided, however, that
the owner « ® * or other ])crson interested in the property
may I'cdeem the same at any time before judgment by paying the
county clerk * • Any holders of bonds for the same im-
])rovoment who do not join as plaintiffs may be made defendants
and their rights adjudicated in the action. Such bonds shall
be (Hjual lions upon the property. * * «. Upon the com
mencement of any such action the plaintiff shall cause a notice
thereof to be filed in the ofiices of the county clerk and county
Ireasurei- * « * and thereafter no redemption * * *
shall be had without payment of all costs theretofore accrued in
such action, except as hereinbefore provided." Sec. 925—197n.

The evident reason for delaying foreclosure ninety days is to
give time to make the money by tax sale. That failing, foreclo
sure may follow. "The owner • • * or other person inter
ested in the property may redeem at any time before judgment."
lledeein from what? Obviously from a sale. Prior to a sale
there is no need or chance for redenq'Jtion. No right or title has
hccn lost. Until then the owner is obligated to pay a special tax.

Sees. 926—135 et seq. are limited in terms to special assess-
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inent certificates, the collection thereof and to sale of lands for
nonpayment. Why they were not extended to include special
assessment, bonds is not perceived, but if so extended or con
strued as 'extending thereto the conclusion before expressed
would not be thereby disturbed. The sale would be had just the
same in case of a delinquent return to the county treasurer.

Public Officers—Judgments—Words and Phrases—Secretary
of state, under see. 3716a, is authorized to pay judgment cred
itor both damages and costs.
The word "judgment" under said section includes both dam

ages and costs.

Honorable Merlin Hull, May 24, 1917.
Secretary of State.

Your letter of May 21 reads as follows:

"Section 3716a of the statutes, provides for the filing of judg
ments against public officers and employes. In filing certified
copies of judgments under this section, it has been customary to
(.leduet the costs of the judgment, in addition to the face of the
judgment, from the, employes' salaries. It has occurred to me
that undci- the wording of this statute, I am only empowered to
deduct the face of the judgment, and I would ask for your opin
ion as to the construction of the statute.''

The essential provisions of sec. 3716a., in its application to
state officers and employes, may be stated in the following lan
guage : whenever any person shall recover a judgment against
any person who is an officer or employe of the state, the per
son recovering such judgment may, within thirty days after
the entry thereof, file a certified copy of such judgment mth
the secretary of state. It shall thereupon become the duty of
the proper officers of the state, after the expiration of thirty
days, to pay to the owner of such judgment such sum as at the
time of filing such certified copy is due, or may thereafter be
come due, from the state, to such officer or employe as salary
or wages, not to exceed the amount of such judgment, and to

deduct the sum so paid from the amount due to such officer or
employe as salaty or wages.

It will be noted that this section refers to "judgments''
against public officers and employes. A judgment is defined

23—A. G.
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by our stfituten, see. 2882, as "The final determination of the
rights of the parties in the aelion." A judgment of a court
may cover a great many things, but the judgment contem
plated in see. 3716a clearly relates to a judgment for the re
covery of money, only. Such a judgment usually is for dam
ages and costs, and the amount of damages and costs is usually
stated separately. The two together, however, constitute the
judgment in the action. After a finding has been filed or a
verdict rendered, it is the duty of the successful party to per
fect the judgment and cause it to be entered (sec. 2894a), and
to insert in the entry of the judgment the amount of costs and
disbursements which have been taxed and allowed by the clerk

of tlie court as per sec. 2927. After the judgment has been so
pci-fectcd, it is the duty of the clerk to docket such judgment
and, among other things, to enter the amomit of the debt, dam
ages or other sums of money recovered with the costs, as per
sec. 2899. The party in whose favor such a judgment has been
given and docketed may enforce said judgment by execution
or otherwise, in the manner provided by law.

Sec. 3716a provides a manner in which such a judgment may
be enfoi'ccd against a state officer or employe. It furnishes a
method for enforcing a judgment against such a party and
judgment debtoi' without the issuance of an execution. In all
sections of the statutes referred to the word "judgment" com
prehends and includes the damages and the costs. When law
yers speak of "the face of the judgment," where the judgment
is for money only, they mean the total amount of damages and
costs.

You will also note that sec. 3716a explicitly authorizes you
to pay lo the owner of such judgment such sum as at the time
of filing such certified copy is due, or may thereafter become
due, fi'om the state "not to exceed the amount of such judg
ment." The woi'ds last quoted clearly mean the total amount
of damages and costs.

It is therefore my opinion that your department has hereto
fore construed this section correctly, and that you are fuUy
authorized and empowered to pay to the owner of the judg

ment such sum, both damages and costs, as at the time of filing
a certified copy thereof i.s duo, or may thereafter become due,
to the judgment debtor from the state, not to exceed the total
imount of such judgment; and to deduct the sum so paid from
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t^he amount due such judgment debtor as salaiy or wages, tak
ing earc, of course, that such judgment debtor is allowed the
exemptions guaranteed him under sec. 3716<7..

Optomatry—Physicians and Surgeons—An optometrist who
uses the title "Dr." should be prosecuted under sec. 14357i and
not under sec. 4603a.

D. K. Allen, May 28, 1917.
District Attorney,

Oshkosh, Wisconsin.
You state that a request has been made that a warrant be

i.ssued for an' optometrist who does not claim to be a regular
physician or surgeon or anything but a graduate of the School
of Optomctry, and who insists on advertising in the local pa-
pei-s as "doctor."

You state that in reading sec. 4603a you have had difficulty
in determining as to what is meant by the words "any persons
prohibited by section 1436 from testifying in a professional ca
pacity," etc. You state that you find nothing in sec. 1436 rel
ative to any person testifying. You inquire:

"1. Does the statute in question prohibit an optometrist
from advertising and using the title 'Dr.' before his name?
"2. Is sec. 1436 meant in see. 4603« or is some other section

intended?"

Sec. 4603a refers to .sec. 1436, as you find it in Stats. 1898,
By ch. 438, Laws 1915, said sec. 1436 was repealed, and an
other section enacted having the .same number, but different
contents. You will note that sec. 1435/, ch. 438, Laws 1915, and
pai'tieularly the last half of said section, contains, in an
amended form, the contents of sec. 1436, Stats. 1898.
You will also notice that sec. 1435/i of the present statute was

first enacted by said eh. 438, Laws 1915. The statute under
which the prosecution should be brought against an optome
trist for using or assuming the title "Dr." should be under sec.
14357i. This section covers the same subject matter as that
which is contained in sec. 4603a and, being a later enactment,
IS Ihe one that should govern. I have taken this matter up
witli the reviser of statutes and after his attention was directed
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to these various statutes he assured me that he would rtTom-
mond to the legislature that sec. 4603a be cxprcsslj' repealed,
as it has already been repealed by implication. My adviec to
you, therefore, must necessarily be that the prosecution under
the facts stated in your letter should be brought under sec.
1435;i.

Railroads—Etfect and validity of proposed measure requir
ing that switching engines be equipped with footboards, con
sidered.

Honorable R. H. Bradley, May 28, 1917.
Mcmher of Assembly.

You submit a copy of Substitute Amendment No. 1, S., to
Bill 135, S., and ask to be advised thereon today. The bill pro-
pOvses to create a new section of the statutes as follows:

"Section 1809x. 1. No railroad corporation operating as a
common carrier shall operate, or cause or permit to be run or
operated, within this state, any engine assigned to yard si^tch-
ing service and not in transfer service which is not equipped
with footboai-ds on the front and rear ends, except in case of
emergency, when engines without footboards may be used for
a period not to exceed twenty-four consecutive hours.
"2. Any such common carrier violating any of the provi

sions of this section .shall forfeit one hundred dollars for each
and every such violation, to be recovered in a suit or suits
brought in the name of the state by the attorney general."

You ask, in substance, the followng questions:
1. Will the measure, if enacted, be constitutional?
2. How would the attorney general enforce such a law; how

would this de]-tartment get information as to violations of the
law; and ̂ vhat would be the expense to this department of en
forcing such a law?

3. What would be the effect of such a law upon the rights
of one suing for damages as for personal injuries sustained by
reason of the operation of an engine operated in violation of
the law?

You do not suggest any constitutional objection to the pro
posed law. No constitutional objection suggests itself on the
face of the bill. It might be argued that such a law would
be void as in conflict with the federal Safety Appliance Act
and regulations of the interstate commerce commission made
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thereunder. To express an opinion upon that proposition
would require an examination of the federal act and interstate
commerce commission regulations, and the court decisions deal
ing therewith, which cannot he made for the purpose of this
opinion. If the bill conflicts with the federal act or regula
tions, the Wisconsin supreme court will construe it as apply
ing only to locomotives used in intrastate commerce or to such
carriers or such equipment as are not under the federal act
or regulations. Such construction would be adopted in con
formity with the well-settled rule of our supreme court to
adopt that construction which will save the law from consti
tutional objection as an interference with interstate commerce.
As to the means of enforcement, the bill plainly contemplates

that it will be enforced by the attorney general bringing an
action in the name of the state to recover the forfeiture pre
scribed by the bill, against any railroad violating its provi
sions. As this department has no facilities and no force of
inspectors for. gathering information as to violations of such a
law, the department would be obliged to depend for informa
tion of violations upon complaints of parties adversely affected
thereby, who would communicate the facts to the attorney
general. The procedure would probably be to notify the rail
road company aifected that such complaint is made and in
the event of a dispute as to the facts, perhaps to have one of
the force in this office interview and take the statements of the
complainants claiming knowledge of the facts. Being satisfied
of the truth of the facts alleged, the attorney general could
commence suit for the forfeiture as provided in the bill. Thv
qucstion of expense to this department is incapable of definite
answer. It would depend entirely on how many violations
would come before the department for prosecution. From
the experience of the department with the full crew law, for
example, it is thought that the expense would be inconsid
erable.

Replying to your tiiird question it is thought that the effect
of such legislation as is proposed by this bill, upon the rights
of the parties in a personal injury action growing out of an in
jury sustained by a railroad employe injured by reason of the
failure of the railroad company to equip a switeh engine as
required by this biU, would be to the advantage of the injured
employe and to the disadvantage of the railroad company, foi
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the reason Umt the neglect of the railroad company to so equip
a switch engine in violation of the law would constitute gross
negligence as against the railroad company, provable against
it m such an action.

Navigable Wniers—Criminal Law—Counties—N person who
commits a crime on waters of Lake Michigan may be prosecuted
in any county liordcring on its western shore in which legal
process is first served.

Albeut W. Grady, 28. 1917.
District Ationiey,

Port Washington, Wisconsin.
In your letter of May 25 you state that there has been an

alleged violation of sees. 62.28 and 62.30, of the fish and game
haws which was committed in the waters of Lake Michigan just
oft the shore of your city, which is in Ozaukee county; that
the violation was committed in the waters of Lake Michigan
and not on the pier, although the party was on-the pier part
ot the time. You inquire whether this party eaii be arrested
and prosecuted by the authorities of Sheboygan or Manitowoc
counties or any of the counties along the western shore of Lake
Michigan. You refer me to see. 2.04 of the statutes, which
provides in part as follows;

"'•SRnizocl upon the ive-stern

'.n nu- Mfdngan shall liave jurisdiction in common otall ortcinsos coininit ed on that part of said lake which lies with-

nlitt 1 * * *■ -^"<1 "U eom-
wu against this state on any part of said waters may bed and tried in either of the counties having, as aforesaid
common ^lurisdiction over such waters where sucli offense may
hi ^""^"'dted in which legal process against the ofeonder mayIk fust served, and may be alleged and shall be conclusively
deemed to have been committed within such county; and all
civil processes from either of the counties aforesaid may be
executed within and upon .such waters as are within the jur
isdiction of such county above given. In the construction of
this section all wharves and piers shall be deemed part of the
land with winch they are connected."

Under your^ statement of facts the statutes in question
were violated in the waters of Lake iMichigan, and not on the
piei. The iirosecution may take place in any county along
the western shore of Lake Michigan in which legal process
against the offender shall be first served. But this does not au-
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thorize the arrest in one county and a transfer to another
county. The party must bo tried in the county in which the
arrest is fii-st made. If it is desired to try the party in Sheboy-
gan county or Jlanitowoc county, it would be necessary to
wait until the pai-ty is in such county and then ari-cst him
while there. This would give such county jurisdiction under
the express provision of this statute. I find no authority for
transfei'i'ing the prisoner from one county to another after he
has been arrested.

ConsHtiilioval Law — Railroads—Public
422, A., rcfiuiring i-ailroads to furnish sites on their rights of
way for public warehouses, at a reasonable rental, is not uncon
stitutional.

Neither is that provision unconstitutional which requires fur
nishing, at a reasonable rental, of sites for private warehouses,
where interest of public requires it.

Honorable H. A. Huber, May 28, 1917.
Senate Chamber.

In your letter of May 18 you enclose a copy of Bill 422, A.,
and say:

"It is claimed that the railroads of this state have, by gen
eral custom, pei'inittcd warehousemen to build warehouses upon
the railroad company's right of way under leases terminating
after one year upon sixty days' notice, or with similar provi
sions. It is also claimed that in many instances the railroads
have discriminated between warehousemen desiring to secure
sites for such warehouses and have thereby favored certain in
terests or classes against other classes or interests and have cre
ated practical monopolies in many cities and villages in the
state. Under the T)rcsent law, it is impossible for private ware-
hou-semen to secure a site with railroad connection unless they
build a spur track to their warehouse site outside of the railroad
right of way, or unless the railroad will permit the building of the
warehouse on the right of way adjoining its track. To grant one
warehouseman the privilege of building on the right of way with
railroad connection, and denying the same privilege under the
same conditions to another warehouseman, is highly discrimina-
toiy and lends to monopoly. Bill 422, A., is intended to prevent
these alleged discriminations, prevent the creation of monopolies
and to facilitate trade and increase competition."
"I would like your opinion as to the constitutionality of the

law as it stands, both as to sees. 1 and 2, and if, in your opin-
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ion, the law needs amendment to eari-y out its purposes, I wouid
like your suggestions.therefor."

The bill provides as follows;

"Section 1. Section 1802a of the statutes is renumbered and
amended to read: Section 1797—9. 3. Any person pro
posing to erect, construct or mainlain a public elevator or public
wai-elioiise to be operated for liire, for the purchase, sale, storage,
receiving or shipping of grain, or other personal property, to be
received from or transported upon any railroad, shall "be fur
nished by such railroad at a reasonable rental, a site upon its
vacant right of way or depot grounds, within the yard limits of
any station or terminal of such railroad; and any private ele
vator or warehonsc situated upon such grounds under lease or
otherwise, may he converted into a puUic elevator or ivareJiouse
and thereby be permitted to remain thereon under the same con
ditions as provided herein for the erection or construction of a
public elemlor or warehouse; and the railroad commission shall,
upon application, if it deems the public interest so requires, by
order, direct the railroad to furnish such site and the commis
sion shall make reasonable regulations therefor and in case of
disagreement the commission shall determine the rental there
for. l^lcvators and warehouses erected or maintained under the
provisions of this section shall be deemed to bo public elevators
or warehouses and shall be siiliject to such rules and regulations
as to charges and the manner of conducting business as the coni-
mi.ssion shall prescribe. Provided, this section shall not apply
to cities of the first and. second classes.
''Section 2. There is created a new subsection to section 1797

- 9 of the statutes to read: Section 1797—9. 4. Every railroad
• company shall furnish on its vacant right of way,"except in
cities of the first and second classes, sites for private elevators
or warehouses under reasonable conditions and regulations and
at a reasonable rental without unreasonable discrimination in
all eases where the business of the railroads, shippers, and the
public vill not. he unduly discommoded thereby; and the rail
road commission shall upon application, if it deems the inter
ests of the public so requires, by order, direct the raili-oad to
turnish such site and in case of disagreement the commission shall
direct the conditions and regulations to bo observed and the
rental to be paid."

It is the settled policy of the courts never to declare any act
of the legislature unconstitutional unless its repugnance to some
pro\i.sion of either the state or the federal constitution is clear
and palpable, nor unle.ss the particular provision of the constitu
tion which is violated can be pointed out. To a still greater
degree, that has been the policy of this department. In har-
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moiiy with that policy I foel that I should bo equally reluctant

to declare any proposed le<?islatioTi void as being in conflict with

fundainenlal law. If the uneonstitutionality of any bill is not
so plain as to practically admit of no doubt, I do not believe it
would be i)roper for me to advise that it is unconstitutional, but
rather, if the legislature in its wisdom feels that its enactment
will subserve the public needs, its validity should be left for de

termination by the courts in some proper proceeding. Any other
coui'se is likely to block the wheels of progress, and prevent the
enactment of laws sadly needed by reason of changed and chang
ing economic and social conditions. Laws that our forefathei'S
would have regarded as subvei'sive of personal liberty we now
recognize as imperative needs.

The first section of the bill docs not make any change in the
section of the statutes amended which, in my opinion, would af

fect its constitutionality. That section, in substantially its pres
ent form, was first enacted by ch. 479, Laws 1905. Apparently
its validity has never been challenged during the nearly twelve
years of its existence. At least one proceeding to compel such

a lease was brought under the terms of this section and contested
by the i-ailway company, though not upon the ground that the

statute was unconstitutional. Bohcrta Produce Co. v. Chicago,

m. p. M. cC 0. Ry. Co., 5 AVis. U. R. Com. Rep. 207.

Doubtle.ss there have been many instances in which leases

have been made by railroad companies pursuant to the terms of
this section. It is strange that no court has been called upon to
pass upon the validity of this section if there is any very serious
reason to believe it to be void.

Pi-ovision for suitable facilities and conveniences for the stor

age of various commodities that are bought, sold, shipped and

I'eceived within this state is clo.sely connected with the transpor

tation of those commodities. The furnishing of such conven
iences is for the public welfare and convenience. Lumber, coal,

cement, fai-m machinery, salt, lime, and other commodities are
shipped in to many sections of the state from other sections, or

from other states, and it is for the general public benefit that

some provision be made for the convenient handling of those

commodities and their sale at locations where they may be un

loaded direct from the cars in which they are shipped. Tobacco,
wool, potatoes, grain, and other commodities are produced with
in the state and shipped from the place of production to the



3G2 OpixroNS of the Attorney-General

place of consumption, and a}?ain it is for tlie general piihlic wel
fare and benefit that facilities be afforded for the assembling of
the products of the individual producers at a eoinmon center

from which they may be loaded directly into the ears for ship

ment. Elevators and warehouses for the storage and handling
of such products arc commonly located on the rights of way of
our transpoilation companies by private agreement. Such an

ai'i-angement, the furnishing, in a sense, of a public market
place, is in the interests of economy and efficiency in the hand
ling of these pi'oducts. Likewise it tend,s to increase shipments,
and is thus for the benefit of the railroads themselves. It is not

pi-acticable to ship the single ])low from the manufacturer to the
farmer, but modern methods require that a carload of plows be

shipped to a dealer, who unloads them in a warehouse from

which they are sold to those having need of them. Neither is it

practicable for the tobacco grower of Rock county to ship his
product to the manufacturer in New York or Philadelphia, but
rather he dclivei-s it at a warehouse on the railroad right of way
to a dealer, who a.sseinbles all the tobacco grown by a number
of farmers, prepai-es it for shiptiient, and .sends it to its destina-
tioji by the carload. By such an arrangement producer, con
sumer, transpoi'tation company and middleman, all are benefited.

In holding that gi-ain elevators are a necessary facility in the
conduct of the transportation business our Wisconsin railroad
commission, among other things said:

"The elevator privately owned and used foi- the storage of its
owner's grain is a convenience in the handling of grain that en-
a])les siu'h owner to take advantage of favorable maiket condi
tions. The elevatoi- owned bv private parties, and used for stor-
iu" grain for whoever is willing to pay the price, is a facility
indispensable to the transaction of an elevator business for hii'e
and- profit, and enables the owner to carry on a separate and
d ;;1inct business enter])rise by mean.s of such elevator. By us
ing .such a facility the patrons are also able, to take advantage
of favorable market conditions.
"The ])i-oviding of an elevator by a railway company, so that

its cars mav be T)roni})tly unloaded and the grain passed on to
its final destination expeditiously, is primarily the furnishing of
a transnortafion facility, winch performs for grain moved in
cai'load lots the .same function that is ordinarily performed by
the rad''oad freight house for goods moved in less than carload
lots, and if such elevator performs other functions, they arc in
cidental and subsidiary to the main purpose for which the ele-
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vator is provided." Superior Board of Trade v. Great Northern
R. Co., 1 Wis. R. R. Com. Rep. 619, 631.

Wliat is hero said as to grain elcvator.s is equally true of ware
houses for various other eoinmodities.

Ill a case arising in Nebra.ska under a statute forbidding dis
crimination by common carriers, it was sought to compel the
Missouri Pacific Railway to grant the right and privilege of
ej-ecting an elevator upon its right of way. Among other things
the court said:

"To require the railroad company to grant to the petitioners
a location on its right of ivay, for the erection of an elevator
fur the specified purpose of storing fi-om time to time the grain
of the petitioners and of neighboring fanners, is to compel the
railroad company, against its will, to transfer an estate in part
of the land which it owns and holds, under its charter, as its ])ri-
vate property and for a public use, to an association of private
individuals, for the purpose of erecting and maintaining a build
ing thereon for storing giain foi- their own benefit, without re
serving any control of the use of .such land, or of the building to
be erected thereon, to the railroad company for the accommoda
tion of its own busine.s.s, or for the convenience of the public.
"This court, confining itself to what is necessary for the de
cision of the ease before it, is unanimously of opinion, that the
order in question, so far as it required the railroad corporation
to surrender a part of its land to the petitioners, for the purpose
of building and maintaining their elevator upon it, was, in es
sence and effect, a taking of private property of the railroad
corimration, for the private use of the petitioners. The taking
by a state of the pi-ivate ])ropcrty of one person or corporation,
wilhouf the owner's consent, for the private use of another, is
not duo i)rocess of law, and is a violation of the Fourteenth Ar
ticle of Amendment of the constitution of the United States."
Missouri Pac. Ry. v. Nchraska., 164 IT. S. 403. 417. decided in
1896.

As compared Avith the bill now being considered, the cited ease
may be distinguished on the following grounds:

'J'he pro{)osed elevator involved in the case Avas jiurely a pri
vate one, Avhile the first section of this bill relates to public ele
vators and Avarchouscs.

The court held that the order issued by the trial court Avas

not limited to a temporary use of the tracks, but contemplated
the building and maintaining of a permanent structure, Avhile
the bill provitlcs that the railroad commission shall make rea
sonable regulations' as to the site oi-dered leased which, to my
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mind, clearly shows an intention that among such regulations
shall be included suitable provisions for the resumption by the
railroad of the use of such site purely, for transportation pur
poses whenever Ihe needs of the company and the public require
it.

There was no provision in the order in question for reason
able and ,iust compensation for the use of such site, but merely
that the lease be upon like terms and conditions as in the grants
to the owners of elevators already existing. These existing
elevators ma.y or may not have been paying adequate compen
sation. This bill contemplates just and adequate compensation,
and provides, at least infercntially, for a hearing before a pub-
lie tribunal, the railroad commission, for the determination of
the compensation to bo paid.
In that case there was no determination that the public inter

est and welfare required the leasing of the site. This bill pro
vides for an order for such leasing only if, after hearing, it is
determined that, the public interest so requires.
In that case there was no statute requiring such leasing, con

sequently it could not be said that there had been any declara
tion that such leasing was for a public purpose. If this bill be
comes law it will be such a legislative declaration.
In 1899 the federal supreme court .said:

A j'aih'oad corj^oration holds its station gi-ounds, railroad
tracks and right of wa.y, for the public use for which it is in
corporated, .vet as its i)rivato property, and to be occupied by
itself or by others, in the manner which it may consider best
fitted to 7)roinc)tc. or not to interfere with, the public u.se. It
may, in its di.scretion, permit them to be occupied by others with
structui-cs convenient for the receiving and delivering of freight
upon its railroad, so long as a free and safe passage is left for
the carriage of freight and passengers. Grand Trunk Railroad
V. Richardson, S. 4^4-. * * But it is not obliged, and
cannot even be compelled by statute, against its will, to permit
jirivatc persons or partnerships to erect and maintain elevatoi-s,
warchou.ses or similar structures, for their own benefit, upon the
land ot the railroad company. Missouri Pacific Railwaij v. Ne
braska, 1G4 T^. S. 403." Hart ford. Ins. Co. v. Chicago, etc.. Ry.,
175 U. S. 91, 90.

In the case last cited the company had leased to a private
partnei'shij) a site upon its right of way, for a cold storage ware
house. In the lease the pai-tnership expressly released the com
pany from all liability for damage by reason of fire originatiug
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from sparks escaping from locomotives. A fire occurred from
such cause, and the plaintiff! insurance company, having paid the
loss under the terms of a policy issued by it, sought reimburse-

incnt from tiic railroad company, claiming the waiver clause in
tlie lease was against public policy. The lease was made purely
])y ])rivate agreement, and not by virtue of any statute, nor un

der any claim by the partnership that it was entitled to such a
lease under any rule of public policy. What is said in the quoted
portion of the opinion is purely argumentative, and can be con
sidered only in connection with the facts then before the court.
In 1900 the United States supreme court had under consider

ation the validity of a statute of Minnesota requinng

"all elevators and wareliouses in which grain is received, stoj'cd,
shipped or handled and which arc situated on the right of way
of any i-ailroad, depot grounds or any lands acquired or reserved
by any railroad company in this state to be used in connection
with its line of railway at any station or siding in this state,"

to procure a license, and providing for the inspection of such
elevators. In holding such law valid as to an elevator used
purely for the private pui'poses of the owner, the court quoted
with approval from the opinion of the supreme court of Minne
sota, in pai't, as follows:

"It was conceded on the argument, and is fairly to be inferred
from the findings and stipulation of facts, that the grain is pur-
cliased, weighed, graded and delivered at the warehouse, and
that defendant, with its own scales and appliances, weighs and
grades the grain. Under these circumstances the warehouse is
a soi-t of public mai-ket place, where the farmers come with their
gi-aiu foi- the i)urposc of selling the same, and whci-c the pur
chaser, a party in interest, acts as market master, weighmaster,
inspector and grader of the gi'aiu. Surely such a business is of
a public character and is sufficiently affected with a public in
terest to warrant a very considerable amount of regulation of
it by the state."

And, further on, the court said:

'' The railroad, as this court has often said, is a public highway
established pi-imarily for the convenience of the public, and—
subject always to any right acquired by the railroad company
nmiei- an inviolable contract with the state—the use of such a
highway may be so regulated as to promote the public conven
ience. provided such a regulation be not arbitrary in its chai-
actcr and does not materially interfere with the enjoyment by
the railroad company of its property. The right of way is so
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closely counecled with the operations of the i-ailroad compaiiv
that its use may be so regulated by the state as to i>romote the
cuds for which the coi-poralioii was created, and thus subserve
the interests of the general public without interfering unrea
sonably with the company's inauageincnt of its i)i'opcrty." W.
M . Canjill Co. v. Minucsota, 180 U. S. 452, 464, 469.

Tn 1900 the court passed upon the validity of a Nebraska stat
ute requiring every railroad company to afford equal facilities
to all pci'sons or associations do.siring to erect or operate, or who
arc engaged in operating grain elevators, or in handling or ship
ping grain at or contiguous to any station of its road,

•"and where an apiilication has been made in writingdor a loca-
,tion or site for the building or construction of an elevator or
elevators on the railroad right of way and the same not having
been granted within a limit of sixty days, the said railroad eom-
paiy to whoiii application has been made, shall erect, equip and
maintain a side track or switch of suitable length to approach
as near as four feet of the outer edge of their right of way when
necessary and in all cases to approach as near as necessary to
ajiproacii, an elevator that may be erected by the applicant or
applicants adjacent to their right of way for the purpose of load-
ing giain into cars from said elevator, and for handling and
shipping grain to all jiersons or association.so erecting or operat
ing sucli elevators, or handling and shipping grain, 'without fa
voritism or discrimination in any respect whatever."

Two suits were brought to compel the building of such side
tracks, sites on the right of way not having been granted, in each
case the elevator to be used for storing grain of the association
making the request, and the association having offered to bear a
fair share of the expense of the extension.
The court called attention to the fact that the statute contained

no provision for compensating the railroad for its expense in
building and maintaining the side tracks required, and among
other things said:

"Now it is true that railroads can be required to fulfill the
piH'poses for which they ai-e chartered and to do what, is rea
sonably nece.ssary to serve the public in the way in which they
undertake to servo it, without compensation for the performance
of some iiart of their duties that does not pay. Missouri Pacific
liailu-aii Co. V. Kansas, 216 IT. S. 262. ® railroads
after all are ])ropcrt.y protected by the constitution, and there
arc constitutional limits to what can be required of their owners
under either the police power or any other ostensible justification
tor taking sncli property away.
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"But if llic Ktal.iitc is to bo Ktrotcliod, or rather shrunk, to such
demands as ultimately may he held reasonable by the state court,
still it reriLiires too jiiueii. Why should the railroads pay foi
what, after all, are private eonnoetions? We see no reason.
*  • *. If the statute makes the mere demand conclusive, it
plainly cannot be upheld. If it requires a side track only when
the demand is reasonable, then the railroad ouKht, at least, to be
allowed a hearinji in advance to decide whether the_ demand m
within the act." Missouri Pac. Ry. v. Nebraska, 217 U. S. 106,
206, 207.

It seems from this that if the statute had declared such ele
vators ()ui)lic elevators, had provided for a hearing to deteiniine
the necessity of the side tracks, and had provided for payment
to the i-ailroad company for the expense to which it was put, the
act would have been sustained.

In 1013 the federal suiireme court su.staincd a statute of this
state reciuiring railroads to construct, connect, maintain and op
erate reasonably adequate and suitable spur tracks, not exceed
ing three miles in length, whore praeticaUy indispensable to the
successful operation of any existing or proposed mill, elevator,
storehouse, warehouse, dock, wharf, pier, manufacturing estab
lishment, lumberyard, coal dock, or other enterpi-ise, where such
construction and operation is not unusually unsafe and dan
gerous and is not unreasonably harmful to public interest. It
provided for payment of the expense of acquiring the necessary
right of way and of constructing the track by the industry
scrved. and for a determination of the questions involved by
the railroad commission, and for service to additional enterprises
upon similar terms and conditions. The court quoted from its
earlier decision holding such tracks not to be private, in paid as
follows:

"Such ti-ack when built becomes a portion of the trackage of
the railroad. The fact that its initial cost is borne by the party
primarily to lie served, with provisions for subsequent equitable
division of such cost, does not make it a private track nor change
the nature of its use. Over it the products of the industiy hud
their wav into the markets of the world, and every consumer is
directly interested in the lessened cost of such products result
ing from the building and operation thereof. That these prod
ucts are supiilicd by a single owner, or by a limited number of
owners, affects the extent and not the nature of its
track is none the loss a iiart of the avenue through which the
commodities reach the public.
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And continuing, the court, inter alia, said:

" It is said, in the first place, tliat the statute does not declare
ni terms oi- by necessary implication that the use for which the
f)ropcrty is to lie taken is a public use. But this contention is
plainly without merit as the statute must be read in the light
of 1 he conslruction jilaccd upon it by the state court which has
nelcl IJie described use to be a public one * * *
••a • ♦

•AVliile common wirricrs may not be compelled to make un-
reasonable outlays {Missouri Pacific Rij. Co. v. Nehraska, 217
I  . ̂  IJb). It IS competent for the state, acting within the sphere
ot Its jurisdiction, to provide for an extension of their trans
portation facilities, under reasonable conditions, so as to meet
the demands of trade; and it may impress upon these exten
sions ot the carriers lines, tlius furnished under the direction or
authority of the state, a public character regardless of the num
ber served at the beginning. The branch or spur comes into ex
istence as a public utility and as such is always available as
ocalities change and communities grow. The supreme court of
W isconsin lias left no doubt with re.speet to the public obliga
tions imposed upon the carrier in relation to the spurs and
branches to be provided under the statute in question, and we
find no ground for tlie conclusion that the enactment was be-

riri,
J he decision of the state court as to what constitutes a public

purpose will be followed by the federal supreme court. Hairs-
ton V. Danville tO Western Bi/., 208 U. S. 598, 607.

T( apjicars to me tliat in view of these various decisions I would
not be warranted in saying that either section of this biU is un
constitutional. I believe that the first section of the bill does
not contiict with any provision of either the federal or our state
constitution, althougii this question is by no means free from
doubt There is more doubt as to the validity of the second sec
tion. but it should not be pronounced unconstitutional by this
department.

I believe the first section could be strengthened and improved
by specifically providing for a hearing, upon due notice, before
the railroad commission determines the questions of public in
terest and rental, and by providing that the rental fixed shall
be just and rea.soiiable. So, too, it might aid if there were a pro
vision tor subseciuent hearings on the questions of reasonable
rental, and the resumption of the use of the site by the railroad
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for the purpose of performance of its paramount public duty of
furnishing adequate transportation facilities.
I would suggest that the second section be omitted and that

thei'c be a new section added providing in substance that all ele
vators and \\arehouses in which commodities of any kind that
arc ordinarily shipped in carload lots are received, stored,

^shipped or handled, and wiiich arc situated on the right of way
of .any common carrier, dci)Ot grounds or any lands acquired or

j'cserved by any common carrier and used in connection with its

line of railroad in this state, and all elevators and warehouses

proposed to be ei-ected for such purposes and upon such sites,
are declared to be public elevators or -warehouses. With such a
l)rovi8ion, the first section would cover the furnishing of sites,
etc., for all elevators.

I believe the suggested changes will do no more than to state

more clearly what apparently is the real intent of tliis bill, and
in .so doing will aid the court in arriving at a proper construc
tion, under which the proposed law can be held constitutional.

I fear this opinion will seem unduly lengthened, but the ques
tions involved are important, and I feel that the legislature, in
acting upon the bill, should know of these decisions of our high
est court, and thus avoid the defects and insufficiencies that have

defeated the well-intentioned efforts of other legislative bodies.

Inioxicating Liquors—A malt liquor containing some alcohol
cannot be sold as a beverage without a license.
• A iionintoxicating liquor, if it does not contain malt, may be
sold without a license.

Harry Sauthoff, May 28, 1917.

District Atiorney,

Madison, Wisconsin.

You have submitted to mc a number of questions concerning
the sale of liquors in a dry territory. You have directed my
attention to Treasury Decision 1307, in which the United States
intei-iial i-cvenue department ruled that a beverage containing
less lhan one-half of one per cent of alcohol is not taxable as a

fermented liquor, even though the same may be made of a wort,
containing malt, and therefore that no tax is required to be paid
to the federal government, either by the seller or by the manu-

24—A. G.
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facturer. Vou iuquiro whether such a beverage may be sold
within this state, in dry territory, without a license.
Under sec. 15G5c it is made unlawful to sell, vend, deal or

traffic in or for the purpose of evading any laws of this state, or
give away "any spirituous, malt, ardent or intoxicating liquors
or di'inks" in any quantity whatever in a dry municipality.
In tlie case of Penndl v. Stale, 141 "Wis. 75, it was held that a

beverage which contains any malt and some alcohol is a malt
liquor within the meaning of the statute, and that such a liquor
cannot be sold in this state—irrespective of the United States

govei-nment regulation—without a license. A malt, pure and
simple, which contains no alcohol whatever is not a malt liquor
within the meaning .of the statute, for the reason that it con-
lains no alcohol, and, therefoi-e, maj' be sold without a license.
See Penndl v. Slate, mpra, and Stale v. Jlemricli, 161 Pac. 79.
You also inquii-c whether a beverage which does not contain

any malt but which does contain a percentage of alcohpl may be

sold in this state without a license, so long as the same is not
intoxicating.

1 believe tliat this question may be answei'ed in the affirma
tive. It is unlawful to sell spirituous, ardent or intoxicating
liquors or drinks. I take it that a spirituous or ardent liquor

is intoxicating, without question. Any other drink which is not
a malt liquor and not intoxicating may, thei'efore, be sold in
Ihi.s state in a dry territory, and without a license.

Oplomclry—Board of examiners in optometry has no power

to revoke certificate of optometrist for slander.

Bye testing machine in question cannot be used without cer
tificate from board of examiners in optometry.

May 28, 1917.

HoNon.MU.K ('has. I). Waugh, Scorefarn,

Board of Examiners in Optometrij,
Milwaukee, "Wisconsin.

In your letter of May 9 you state that A and B are registered
optometrists, that A has filed a complaint with you against B,

alleging that B has sought to obtain money by false and fraudu
lent pretense, in the practice of optometry, said false and fraud
ulent pretense being—

"That they stated to patients of this petitioner (A) that he
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(A) was arrested and convicted of practicing optomotry without
a license; that said statement is untrue and was made with the
purpose of destroying your petitioner's business; that B also
stated that this petitioner (A) was not practicing optoinetry
any more and tliat he was not in the city of Milwaxikec,"

ami A asks that a hearing be given for the purpose of deter
mining whether the license of B should be revoked.

^'ou ask whether the above facts, if proved, would constitute
a violation of subsec. 15, sec. 3435/—35 Stats., upon which a

revocation could be based.

Subsec. 15, sec. 1435/—35 provides:

"Said Imard sliali have i)Owci' to revoke any certificate granted
liy them, if said certificate was obtained thi-ough error or fraud,
or if the reeii)ient thereof shall be shown to be grossly incompe
tent in the i)racticc of oi)tometiy, or if it be shown that the
holder thereof has obtained, or sought to obtain, money or any
other thing of value by false or fraudulent representation in
tlie practice of optoinetry," etc.

The purpose of the Optoinetry Law is to raise the standard of
work done by persons engaging in the business and to weed out
those who arc not capable of performing efficient service. It is
not the intent of the law to protect one individual in the busi
ness against business competition or even unfair advertising or

(picstionablc methods of obtaining business, so far as it involves
giving protection to one practitioner against another. It is the
public that the law seeks to protect. The purpose of the law
was directed toward remedying a situation whereby persons in
capable of performing the duties of an optometrist were engag
ing in said business. The words in the statute above quoted

"or if it be showii that the holder thereof has obtained or sought
to obtain, money or other thing of value by false or fraudulent
representation in the pi'actice of optoinetry,"

refer not to the method by which he secures business but to rep-
lescntations relating to the service rendered or to be rendered
))y him to those who apply to him for optometry service.
You arc therefore advised that the jurisdiction of the board

docs not go so far a.s to attempt to protect one practitioner
against tlie fraudulent rejiresentations of another, but covers
only fraudulent representations to the public by a practitioner.
If one practitioner misrepresents another to his detriment, this
is a matter that can be adjusted by civil action between them-
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selves, and the remedy is not to be found by an appeal to the
board of optomctry. Such conduct on the part of optometrists
was not contemplated as one of the reasons for revocation of the
certificate permitting the practitioner to practice.
\ ou also slate that the Bruhn Drug Company of Sheboygan

have in their store an "eye tester"—a machine by the u.sc of
which a per.son can test his own eyes, ascertain the required
lens and purchase the same by number. You submit also a copy
of reply of the Bruhn Drug Company, to whom you have ad
dressed a communication on the subject, and you ask whether
it is lawful for a person not I'egistered by the board of examin
ers in optometry to have in his possession a nmchine of this kind
and maintain it in his place of business, for the purpose of as
sisting in Ihe sale of lenses.

You arc advised that see. 1435/—35, subsec. 1, provides:

"The ])ractice of optomctry is defined as follows: The em
ployment of any means, other than the use of drugs, for the
measurement of the powers of vision and the adaption of lenses
for the aid thereof."

Subsec. 19 of the above quoted section provides:

"Nothing in this section shall be construed to apply to physi
cians and surgeons authorized to practice under the laws of this
state, nor to persons who shall sell spectacles without attempting
to tost the eyes."

The fir-st question that arises is whether or not under the defini
tion given in subsec. 1, the practice referred to constitutes op
tometry. There is no dispute but what the Bruhn Drug Com
pany is employing the means of the machine in question for the
measurement of the powers of vision, and this is obviously done
for the purpose of making a sale of the lenses.

Subsec. 19, above quoted, docs not include the Bruhn Drug
C ompany under the facts of this case, for they are not selling
spectacles without attempting to test the eyes, in fact, the ma
chine itself is used for no other purpose than testing the eyes.
The machine is furnished by the Bruhn Drug Company and for
Iheir benefit, by way of enabling them to sell eye lenses. It
falls, therefore, under the prohibition of the statute and in
ordei' to use the mac-hinc legally the Bruhn Drug Company
should comply with the optometry law and obtain a certificate
of examination and registration from the Wisconsin board of
examiners in optometry.
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Municipal Corporations—Cities—General Charter Law—A
city inav adopt merely sec. 925—142a.

May 29, 1917.

Honorable George Skogmo,

Senate Chamber.

■\'ou wish to be advised whether or not a city operating imder
special charter Jiiay adopt see. 925—142a, Stats., without taking
with it any other part of the General City Charter Law.

Ill my opinion this question is to be answered in the affirma
tive. Speaking of special charter cities sec. 926, Stats., says:

"Any such city may adopt the iirovisions of any subchapter,
section or subdivision of any section of chapter 40rt," which is
the General City Charter Law.

Construing this provision for the adoption of parts of the
general cliartcr the supreme court has held that the portion
taken must constitute a complete scheme. That it is not per
mitted to adopt merely a fragment of some legislative plan.

"A city under special charter may adopt a part of the Gen
eral Charter T.aw if it is an integral part of the law, complete
in itself. But the part adopted must, however, 'be a complete
law in all its terms and iirovisions, when it leaves the legislative
brancli of the goveimment, so that nothing is left over,' save that
the common council may determine whether it shall be adopted
as part of the law of the city." Borgman v. Aniigo, 120 "Wis.
296, 300.

In the ease cited, the city had adopted a subdivision of the sec
tion whieli defines the powers of the common council. That sub
division authorized the common council to cause streets to be
sprinkled at the expense of abutting property. Other portions
of the general charter provided the manner in which special
assessments should be levied and collected, but those were not
adopted. The principle involved is well illustrated by this ease.

But see. 925—142a is complete in itself. It is a limitation of
the annual tax rate. That limitation was not in the original
General Chai'ter Law, but was added by ch. 199, Laws 1895.
Probably it was added as a separate section for the express pur
pose of enabling special charter cities to adopt it. No reason is
perceived why this section might not have been inserted under
"Chapter XXII—Miscellaneous" of the General Charter Law
along with sections which relate to ineligibillty to office, recon
sideration of claims by common councils, withholding of pay-
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nieiit of claims of (loubtfnl legality, and keeping of an ordinance
book.

It is not perceived Avhat other section or subdivi.sional section
in the general charter is in any way related to sec. 925—142a.
If it cannot be adopted by itself what must be taken over with
It ? The answer, it seems to me, is that no other portion of the
general charter is inseparably involved or connected with it. It
IS prohibitory in its character. It is simply a limitation of the
taxing power, and api)lios a.s well to one city as to another. A
sjieeial charter city which has a similar limitation may adopt
tliis one in lieu thereof, and a city which has no such limitation
may provide one by adopting this section. All of the decisions
of the supreme court which held that the attempt to adopt por
tions of the general charter had failed because of not adopting
the complete legislative scheme, or an integral part of the gen-
ei al chai'ter, related to portions of the charter which confer
powei- and give the council authority to take affirmative action.
I find no case whicli relates to a limitation section such as this.

V/eigl\fit (tnO M' ensnrcfi—See. 1607, prescribing sale by net
weight, permits sale by gross weight provided buyer actually
assents thereto at time of sale.

Honorable George J. Weigle, May 29, 1917.
Dairy and Food Commissioner.

In your recent letter you direct my attention to the fact that
sec. 1G67, Wis. Stats., has been amended by the enactment of
eh. 45, Laws 1017. It now reads in part, as follows:

"When any commodity shall be sold by * • • weight
it shall be understood to mean the net weight * * *, and
all contracts concerning goods or commodities sold by weight
shall be conslrued accordingly unless such construction would
be manifestly inconsistent with the special agreement of the
parties contracting."

"V ou state that you desire my opinion on the legality of sev
eral practices resorted to by certain dealei-s in the past. You
state that quo of these practices is the placing of a placard in a
butcher shoj). stating that all meats arc sold gross weight; that
a butcher places a sign in a conspicuous place in his shop for
his eustomei-s to road, containing the following information;
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"We weigh the paper with the meat." You inquire whether if
this pi'aetieo is now followed, the dealer is exempt from the
terms of said see. 16G7, as amended.

Again, you say, certain merchants in selling sugar have used
this stamp to designate the gross weight of the sugar, that the
packages bear the insci'iptioii: "10 pounds gross," "5 pounds
gross," etc. You inquire whether said sec. 1667, as amended,
now prohibits this practice.
You also state that meat packers, in order to evade prosecu

tion under sec. 4432 Stats., for the sale of a lesser quantity of
a commodity than such quantity is represented to be, have re
sorted in the past to the practice of placing a pi-inted state
ment either on the front or back of the invoices sent the dealer;
that among other things the printed matter conveys the infor
mation that wrapped meats are weighed after wrapping, and
that backsets and skewers arc included in the weight of meats
containing them when sold, in other words, that the sale is not
made by net weight.
You iiKiuire whether such statements on the invoices sent to

merchants by packers are in the nature of a contract.
(a) When the retail dealer is aware of the trade custom

of weighing the, paper with the meat.
(b) When the dealer is not familiar with the policy or cus

tom of the packers, of placing said statement on the back of
the invoice.

You also inquii-e whether, in the latter case, if the retailer
orders a definite numbei' of pounds of ham or bacon from the
packer and weighs the same after he has accepted the invoice,
and finds the weight of the paper included with that of the
meat, he has signed a contract that would exempt the packer
from ])!'osecution. You enclose a number of invoices from
packing houses which generally state in fine print, that the
sale is made by gross weight, or words to that effect.

Sec. 1667. as amended, and above quoted, expressly provides
that wheiievor any commodity shall be sold by weight it shall
be understood to mean the net weight, and that all contracts
concerning goods oi' commodities .sold by weight shall be con
strued acct)rdingly unless such construction would be mani
festly inconsistent with the special agreement of the parties
contracting. I have been unable to find any decision of our
court or any other court of last resort construing a statute such
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as the above. I am inclined to believe that when this statute
speaks of a special agj-ecmcnt of the parties contracting, it
must necessarily mean an expressed agreement between them.
I do not believe that the seller of a commodity can repeal this
statute simply by ])lacing a placard in a conspicuous place in
his place of business, or by printing upon the container or in
voice words to the effect that he is selling the commodity by
gross weight. The statute e.xpressly saj^s that the commodity
shall be sold by net weight. A great many people would nat
urally overlook the fact that these notices or placards were put
up by the dealer or printed on the invoice.
In tlie case of Ci/ij of Chicago v. Berry's, 159 111. Ap. 522, it

is held:

"A consummated sale is not essential to establish the viola
tion of an ordinance wliich makes it an offense 'to practice
deceit or fraud.' If the deficiency in weight result from in-
cluding_ the_ receptacle containing the merchandise, the ordi
nance violation is none the less established even though a sign
hanging in the store of the defendant states its practice to
include the receptacle in its weights, such sign not having been
seen by tliose asserting the practice of the deception."

In that case, the dealer was convicted of practicing deceit
and fraud under a city ordinance of Chicago, which prohib-
ite<l the practice of deceit or fraud of any kind whatsoever in
the sale of any commodity, on proof that the dealer sold two
pounds of candy at fifty cents a pound when it was found that
the candy and container weighed two pounds, that the con
tainer weighed four ounces and the candy one pound and
twelve ounces.

AVIiat. eon.stitutes the "special agreement of the parties"
mentioned in the statute f Mu.st the agreement be fully ex-
])re.sscd in words and must the buyer have assented verbally
to a pui-chase by gross weight? Or does that phrase simply
mean and refer to a particular or individual sales contract as
distinguished from sales in general?
It was not intended that the contract must necessarily be in

writing to validate a sale by gross weight. This is evident
from the language of this particular section and is further
confirmed or enforced by the wording of sec. 1665, creating
standards of dry measure, which says:

^'25. All dry commodities not, otherwise specified in this.
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section shall be bought or sold only by standard dry measures,
standard weight, or numerical count except where parties
otherwise agree in writing."

And it is evident further, from subscc. 13, section 1668,
which says that specified fruits and vegetables sold by the bar
rel or crate,

"unless it is otherwise expressly stipulated in writing, shall be
construed to mean barrels or crates of the capacity prescribed
in * * * this section."

Thus we sec that the section closely preceding sec. 1667 and
the one next following specifically require a writing to vary

the statutory standard or rule. This is convincing, that no
writing is required for that purpose by sec. 1667.

It is also significant that it is sufficient that sales of fresh
fruits and vegetables not in standard containers satisfy the law
if the receptacles or containers used

"shall be plainly and conspicuously marked to indicate the
true net weight, measure or numerical count of such fruits or
vegetables." Subsec. 11, sec. 1668.

The object of the law is to prevent deception, to protect con
sumers against cheats and frauds. Now if a dealer tells a cus
tomer that the weight of all goods by him sold includes the
weight of the container, the object of the statute is satisfied.

That is undeniably true if the statement relates to a specific
sale then being made. If a grocer or butcher states to a cus
tomer who is about to purchase that the sugar or meat is a
specified price i)er pound, paper |included, and the purchaser
takes ten pounds, he has expressly agreed to the condition or
rule of sale which the dealer announced. Then why should it

not be sufficient if the I'ule or condition is explicitly stated as to
all of his goods and wares? And if both parties to the contract
know at the time that goods are being sold by gross weight and

that the dealer makes that a condition of the sale and the buyer
takes the goods, does he not take them upon that condition, and
is there not a special agreement and sale other than by net

weight"? A customer Avho knowingly buys a package of sugar
stamiicd "10 pounds gi-oss weight" makes a special agreement

of purchase by gross weight, within the meaning of sec. 1667, as

amended. He makes an express contract to that effect.



378 Ol'IXIONS OF THE A'ITORNKV-(jENI:RAL

Special is the opposite of genei'al; it may mean particular or

individual. Century Dictionary.

A "special contract," which is always expressed, is one with
peculiar provisions or stipulations not found in the ordinary
contract relating to the same subject matter, and which, if

omitted from the ordinary contract, the law will never supply,
while an expressed contract is one whose terms are uttered or

stated in words or writing and may or may not be special.
Indianapoln Traction Company v. Dalian, 87 N. E. 552, 554, 43
Ind. App. 330; Jach.wn v. Creek, 94 N. E. 416, 418, 47 Ind. App.
541; 4 Words & Phrases (2d series) 620.
In my opinion, a purchaser who takes the goods when condi

tions of the sale are named by the seller, by that very act ex
pressly assents to the terms made. In this connection it. may be
said that acts speak as loudly as words.
I have, therefore, concluded that where goods are. sold by

weight, with the tare added, the purchaser must presently know
or be informed that the sale is by gross and not by net weight;
otherwise the contract is to be understood and is, in fact, a sale
by net weight, as provided by sec. 1667. In other words, the
buyer must as.sent by word or act to a sale by gross weight, in
ordei- to exempt the seller from the operation of said section.
The mere fact that notices ai-e posted or that invoices contain
a statement that the sale is by gross weight is not sufficient.
Actual knowledge on the part of the buyer is essential. Hence,
subd. (a) of your third question should be answered in the af
firmative, and subd. (b), in the negative.
Your fourth question is also to be answered in the negative.
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Taxation—Inheritance Taxes—At death of one joint tenant,
survivor is not lial)le foj' inheritance tax on account of property
held in joint tenancy.

June 1, 1917.
Otto L. Glen,

District Attorney,

Clintonville, Wisconsin.
By Icttci- of Jlay 28, 1917, you submit this question:
Upon the death of a joint tenant does the survivor become

liable for an inheritance tax? If he does become liable, is it to
be computed upon the value of the property held in joint tenancy
or only upon the proportionate part of such value represented
by the intei-cst of the deceased therein?

You mention a specific case of the death of a husband, who
with his wife owned property in joint tenancy, but refer to their
holding as tenants by the entii-ety. Our snpi-enic court held, in

yVallacc V. St. John, 110 Wis. 585, that tenancies by the entirety
are abolished in Wisconsin, by statute. The court said, p. 596:

"We must hold that the deeds to the plaintiff and his wife,
•  • * made them joint, tenants and that such tenancy was
severed by the deed fi-om the wife * * * to the defendant."

The inheritance tax laws imi)0se a tax on the transfer of prop
erty and by sec. 1087—24 define the word "transfer." It in

cludes the jiassing of luoperty by "inheritance, descent, devise,
succe.ssion, bequest, grant, deed, bargain, sale, gift or appoint

ment." I

The surviving joint tenant does not take in any of these ways.
He holds the entire property by right of survivorship. The
j)ecuniary benefit which results to him by the death of a joint

tenant is not subject to the Inheritance Tax Law. Property

held in joint tenancy forms no part of the estate of any tenant

save the last, survivor. In every other case such property is not
to be inventoried as part of the estate of a deceased tenant and
it furnishes no basis foi* inheritance taxation.
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That has been the construction placed upon the law by the tax
commission and it seems to me is legally sound. Legislation is
now pending to change this result but until there is further

legislation on the subject a surviving wife may not be charged
with inheritance taxes on account of any property which she held
in joint tenancy with her husband.

Elections—Intoxicating Liquors—Registration—The law for-
■ bidding the sale of liquor and requiring the closing of saloons on
election day is applicable to registration day.

W. T. Doar, June 2, 1917.

District Atioi'ucy,

New Richmond, "Wisconsin.

In your letter of June first you ask whether ch. 196, Laws of

1917, requires the closing of saloons on registration day, being
next Tuesday, June 5. That chapter is the one for providing
for registration day and among other things provides:

"All the provisions of the election laws of this state so far as
applicable and necessary for the carrying out of the purposes of
this act, and which are not conti-ary to the provisions of any
federal law shall apply to the holding of such registration."

The provision of law forbidding the sale of liquor on the day
of any annual town meeting or any general or special election
day is for all practical purposes a part of the election laws of
this state. The reasons for forbidding the sale of liquor on such

days would apply with equal strength to the forbidding of its
sale on the day of registration.
In my opinion, the law forbidding the sale of liquor and re

quiring the closing of saloons on election day applies to registra
tion day.

Corporations—Thord-s- and Phrases—In computing fees for
filing annual reports of foreign corporations, pursuant to sec.
17706, "capital stock" means total authorized capital stock.

June 4, .1917.
Honor.abi,e Merlin Hull,

Secretary of State.
Under date of May 24, 1917, you have asked to be advised as

to the proper basis or mathematical formula for computing the
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filing fees rcquirod of foreign corporations, under sec. 17701),
Stats.

Said section provides tliat no foreign corporation, with excep

tions not material here, shall transact business in this state un
til it has filed a certified copy of its charter or articles of incor
poration and of all amendinents thereto (subsec. 2). Such copy
must be accompanied by a statement showing:

"(c) The amount of capital stock paid in money, property or
services.

" (d) The nature of the business to bo transacted in this state.
" (e) The proportion of the capital stock of said corporation

which is represented in this state by its property located or to be
acquired therein and by its business to be transacted therein.
In determining said proportion of the capital stock, the property
of said corporation located in this state or to be acquired therein
and tlic business transacted within and'without the state forgone
year immediately preceding the filing of its charter or articles
of association or incorporation shall be considered and con
trol." (Subsec. 3, sec. 1770h.)

"Such corpoj-ation shall pay into the office of the secretary of
state, upon filing its articles of association or incorporation, a
fee of twenty-five dollars, and one dollar for every thousand dol
lars of its capital stock exceeding twenty-five thousand dollars
employed or to be employed in this state, as sho\vn by its sworn
statement." (Subsec. 4, sec. 17706.)

Certified copies of all amendments to such articles made after
the original filing must be filed with the secretary of state within
thirty days after such amendments have been filed in the home
jurisdiction.

ci# * * poj. fiiijig such amendment the corporation shall
pay to the secretar)' of state a fee of ten dollars except in case of
amendment increasing capital stock, in which case the fee for
filing .shall be in addition to ten dollars, one dollar for each addi
tional one thousand dollars of the increased capital stock to be
used in this state," with a penalty for failure to file within such
time. (Subsec. 5, sec. 17706.)

Every foreign corporation doing business in Wisconsin is re
quired to file annually a sworn statement, setting forth

"(d) The amount of capital stock paid in money, property
or services. ^ i
"(e) The proportion of the capital stock represented in the

state of Wisconsin by its property located and business trans-
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acted therein during the preceding year. Tn determining the
proportion of capital alack employed in the state, the same shall
be computed bj' taking the gross business in dollars of the cor
poration in the state and add the same to the full value in dol
lars of the propcj-ty of the corporation located in the state. The
sum so obtained shall be the numerator of a fraction of which
the denominator shall consist of the total gross business in dol
lars of the corpoi'ation, both within and without the state, added
to the full value in dollars of the entire pvopcrty of the corpora
tion, both within and without the state. The fraction so ob
tained shall represent the proportion of the capiial stock repre
sented within the state * * *. in case said report shows
that said corporation employs in this state a proportion of its
capital stock in excess of twenty-five thousand dollai-s, said cor
poration shall pay to the secretary of state • * • an addi
tional fee of one dollar for each one thousand dollars of such
excess, except that the said coi'poration shall receive a credit for
the proportion of its capital stoclc already paid foi- in excess of
twenty-five thousand dollars." (Subscc. 7, sec. 1770b.)

What is meant by "capital stock?" By compliance with the
provisions of said section a foreign corporation becomes for all
practical purposes a'Wisconsin corporation and enjoys all the
privileges thereof. In so far as this statute requires a fee for
the filing of copies of articles of foreign corporations, it is the
comj)lcment of the statute which requires fees to be paid as a
condition of the organization of domestic corporations. We
may assume, at the outset, I think, that it was not the intention
of the legislature to discriminate against domestic and in favor
of foreign corporations. I stai't with the presumption that the
legislative purpose was to place both kinds of corporations as
nearly as possible upon an equal footing. That attitude is cer
tainly as favoralile to a foreign corporation as it can expect or
demand.

It is proper, therefore, to consider, first, the basis upon which
filing fees required of domestic corporations are computed. The
law requires of domestic corporations as a condition of their
organization and of their legal existence a filing fee of

twenty-five dollars for the articles and ten dollan? for each sub
sequent amendment, thereof, together with a further fee of one
dollar for each one thousand dollars of it.s authorized capital
stock in exce.ss of twenty-five thou.sand dollai-s." Subd CD)
sei;. 1772,
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It is apparent that the property of the domestic corporation
in no manner determines the size of the fee to be paid upon filing

of its articles with the secretary of state. The share capital
which is authorized by the articlcii and the amendments is the
basis. A domestic corporation with twenty per cent of its au
thorized capital paid in, in other words, with property equal to
twenty ])er cent of the authorized capital, may transact business
in Wisconsin; but to do so it must pay a filing fee based upon
the authoi'ized capital stock. If it has an authorized capital
stock of one hundred thousand dollars, only twenty per cent of
which has been paid in, it is required to pay a filing fee of one
hundred dollars.

We would therefore expect, beyond question, that a foreign
corporation with the same capital stock and the same amount
thereof paid in, all of whose property and business is within
this state, should pay precisely the same filing fee. The basis
for this fee is not at all the property or means of the corporation
but the sum for which it is incorporated, that is to say, its capi
tal stock authorized by its charter, or its articles.
We expect, further, that a corporation doing business both

within and without the state should pay a filing fee which is
primarily based upon its capital stock and not upon its actual
capital or means or property.

Obviously, the solution of this question turns upon the mean
ing of the phrase "capital stock," as used in said sec. 1770b.
The provisions for the payment of fees of foreign corporations

as a condition of filing copies of their articles of incorporation in
Wisconsin appears, first, in ch. 399, Laws of 1901, amending
sec. 1770b. As there used, capital stock means the sum for which
incorporated, the share or authorized capital stock of the cor
poration. This is made plain by the provision as to amend
ments. It was then provided that

"in case of an increase of capital stock hy amendment, one dol
lar for every thousand dollars of said increase"

should be paid. Confessedly, the property of the corporation is
not increased by the act of amending its articles or charter.
This reference can be to none other than authorized capital stock.
The law was reiinaeted by ch. 506, Laws of 1905, and again

the "property" and the "capital stock" are clearly distin
guished; they are not synonymous. The former refers to the
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means of the eorpoi-ation and the latter to the total sum for which

incorporated. Then, as now, siibd. (c), subsec. 3, required the
statement to show "the amount of capital stock paid in money,
property or services." This implies that there is "capital stock"
which is not paid in and not even subscribed. This is in keep

ing with the requirement made of domestic corporations. "When
the corporation is engaged in business within and without the
state the legislature has seen fit to exempt the foreign corpora
tion from paying a filing fee on such part of its authorized capi
tal as is not repre.sented by its Wisconsin property and business.
This is eminently fair to the corporation. In determining the
proportion of the "capital stock" which is represented in Wis

consin "the property" located in Wisconsin and the business
transacted there is made the measure. The property is located
ill Wiscon.sin but the capital stock is merely represented here.

Its location is the place of the domicile of the corporation.
The section in question reached its present form by the amend

ment of eh. 562, Laws of 1907. These terms were used in the
same sense as before, and the present formula was provided for
computing the capital stock represented in Wisconsin. It makes
plainer if possible the point that foreign corporations are not
favored, as against domestic. An increase of the use by a for

eign corporation of its capital stock in Wisconsin is made the
equivalent of an increase by a domestic corporation of its au
thorized capital stock, through amendment, so far as the pay

ment of filing fees is concerned.
The proportion of the capital stock of a foreign corporation

which is represented in Wisconsin by its property and by use

here bears .the same ratio to the entire authorized capital as the

Wisconsin propeidy and business bears to the total corpoi'ate
property and business. Any other construction of the statute
would be a discrimination against domestic corporations. It
would offer an inducement, in the matter of filing fees, to Wis
consin capital about to embark in a corporate enterprise, to go
elsewhere to incorporate.

Any other interpretation would offer a premium to resort to
other jurisdictions to incorporate for the transaction of business
in Wisconsin.

An examination of our statutes compels the conclusion that

'' capital stock'' is used nearly always in the sense of share capital
01* authoi'ized capital stock, the maximum amount for which in-
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corporated. The phrase is so used in sec. 1774. Fisliback v.
Fond du Lac and N. E. Ry. Co., 158 Fed. Rep. 88.

The phi-ase is used in that sense in sees. 1826 and 1826a, Stats.,
which provide the manner "in which the capital stock" of rail

road corporations may be increased and diminished. State v.
N. P. Rd. Co., 157 "Wis. 73.

The phrase is so used in the closing sentence of sec. 1771:

"Any such corporation may be formed to have a capital stock
divisible into shares or without any capital stock upon such plan
as may be agreed upon."

The same distinction in meaning is found in sec. 1770a, Stats.
There, "capital stock subscribed," "capital stock actually paid
in," and "capital slock" mean three, separate and distinct
things.

Capital stock is used in the sense of share capital or authorized
capital stock in sees. 1774, 1774?i and 1751, 1753—9, 1754, 1755,
2012, 2024—6, and doubtless in many other sections.

It is true that the "capital stock" sometimes means capital or
property but that is an exceptional use. Estate of Wells, 156
Wis. 294, 303, 304.

Passing to the consideration of decisions of courts of last re
sort, construing similar statutes, we find that reason and au
thority are in accord. They support the conclusion which, it
seems, should be reached independently of judicial construction.

People ex rel. New York d* E. R. Ferry Co. v. Roberts, 60 N. E.
1043, is a case in point. The New York statute which was before
the court for construction provided:

"Every corporation * * * oi'ganized ♦ * * pursuant
to law in this state, shall pay to the state treasurer annually, an
annual tax computed upon the basis of the amount of its capital
stock employed within this state. • • • The tax shall be
•  • * upon such portion of the capital stock at par as the
amount of capital employed within the state bears to the entire
capital of the corporation."

The court said:

"The statute contemplates that the whole capital stock of a
corporation may not be employed within this state, and that it
seeks to impose a franchise tax proportionate to or measured
only by that part of the capital which is so employed. The di
rection that the tax shall be 'upon such portion of the capital

25—A. G.
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.stock at par as the amount of capital employed in this state bears
lo the entire capital of the corporation' wa.s not intended to es
tablish oi* fix tlic rate at which such capital stock was to be as
sessed, but a I'ule for computation of the amount of capital stock
on which as.sessment was to be made. An illustration may pos
sibly make our meaning more clear: A corporation with the
capital stock of $500,000, par value, might have assets of the
value of $250,000, of which $150,000 were employed in business
in this state. « ♦ # The assets employed in this state would
be three-fifths of the total assets of the corporation. Therefore
three-fifths of the share capital of the corporation ♦ • •
should be considered as being employed within this state. It is
this rule that the statute intended to prescribe by the provision
that the tax shall be 'upon such portion of the capital stock at
par as the amount of the capital employed within this state bears
to the entire capital of the corporation.' " P. 1044.

In People cx rcl. Union, etc. Co. v. Roberts, 72 N. Y. Sup. 950,
the court, referring to the decision above quoted from and to

the statutes there involved said:

'' The dividends declared by the rclator during the year being
less than 6 per cent on the par value of the capital stock, the tax
against the relator must be paid 'upon such portion of the capi
tal stock at par as the amount of capital employed withiii this
state bears to the entire capital of the corporation.' The words
'eai)ital stock,' in the phrase above ([uoled, refer to share stock,
and the Avord 'capital' to property of the corporation contrib
uted by its shareholders, or otherwise obtained bj' it, • * »,
For the purpose of obtaining a basis for a computation of the
tax, it is necessary first to determine the amount of capital 'em
ployed within this state.' " P. 951.

"Applying the rule laid doAvn in People ex rel. New York &■
E. R. Perry Co. v. Roberts, supra, Ave find that the capital em
ployed in tins state is .7887 plus, per cent of the entire capital
of the corporation, and .7887 plus, per cent of the capital stock
at par is $2,366,150, being the same proportion of the capital
stock at par as the amount of capital employed within this state
hears to the entire capital of the corporation." P. 953.

The formula used by the court is substantially the formula of
our statute and the problem Avhich the court solved is almost
identically the problem you have submitted. It funiishes a cor
rect guide or example, in my opinion, for computing the filing
fee required of a foreign corporation.

State ex rel. Jackson v. St. Louis c& S. F. R. Co., 105 Pac. 685
is precisely in point. The action Avas to oust the railroad com-
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puny from Kansas upon the grounds that it had failed to pay
foes due the state upon the inercase of the capital stock of the
company. The question presented was whether or not the com
pany was retiuircd to pay an additional fee on account of an in
crease of its capital stock. It appeared that the stockholders by
valid orders directed that the capital stock should be increased
$250,000,000 but none of the additional stock had been subscribed
or issued. The statutes of Kansas provided:

" 'When any eoi-poration doing business in this state shall
increase its capitjil stock, • • • such corporation shall pay
to the secretary of state, at the time of filing the certificate
thereof, a capitalization fee upon the amount of such increase,
which fee shall be computed in the same manner as heretofore
provided for the original capitalization.'
" 'Any corporation organized under the laws of another state
*  * * and authorized to do business in this state, shall be
subject to the same provisions * • * as corporations organ
ized under the laws of this state.' " P. 687.

The court said:

"It therefore appears that at all times since the defendant
entered the state the law has required both domestic and foreign
corporations to pay a fee upon every increase of their capital
stock, and the defendant is liable foi- such payment as a condition
for continuing to do an intrastate business in Kansas, unless it
is relieved therefrom uj)on one of these grounds: (1) that it is
also engaged in interstate commerce; (2) that the facts stated
do not show an increase of capital within the meaning of the
statutes. ♦ •
"The second question suggested involves this one: Does the

statute relating to the payment of fees, upon the increase of the
capital stock of a corporation have reference to actual or poten
tial stock? It is said that, when the phrase 'capital stock' is
u.sed in a statute,- it usually, but not always, means stock which
has been paid up or is subject to be paid up. 10 Cyc. 365. The
real meaning in a particular instance is, of coui*se, to be deter
mined by the subject matter and context. * » There is no
difficulty in determining that in the statutes under consideration
the authorized capital stock is meant. • * That body
[the legislature]. having fixed a fee to be paid measured by the
authorized capital, added: 'Wlien any corporation * * *
shall increase the capital stock * • * such corporation shall
pay * • • a capitalization fee upon the amount of such in
crease, which fee shall be computed in the same manner as here
tofore provided for the original capitalization.' * • This
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can only mean that the aclditional fee is to be paid whenever
the corporate power to issue stock is increased, regardless of
whether anv new stock is actuallv issued or subscribed for."
Pp. 687-688.

There is olnte.r dictum in L. & L. Fire Insurance Co. v. Lud-

wig, 112 S. W. 197, to the effect that a statute which requires
every corporation seeking to do business in Arkansas to file its

articles and pay therefor

"a fee of $25 where the capital stock is $50,000 or under; $75
where the capital stock is over $50,000 and not more than
$100,000; and $25 additional for each $100,000 of capital stock,"

refers neither to the actual nor to the authorized capital of the
coi'poration. The court said:

"It is plain to be seen that the authorized but unsubscribed
stock is not, but unpaid subscribed stock is, a part of the capital
stock within the meaning of the act." P. 199.

That conclusion, it seems to me, is wholly unsound. In the
connection used, "capital stock" means either the actual capital

or property of the corporation or it means the authorized or

sliare capital stock of the corporation. There is no middle

ground.
The "capital stock" represented in "Wisconsin by the business

of a foreign corporation is to be ascertained by multplying its
total authorized capital stock—subscribed and unsubscribed,
paid and unpaid—by the fraction or decimal Avhich is obtained

by dividing the value in dollars of its propertj- situate in Wis
consin, plus the gross business done herein, by the total gross
business of the corporation and the full value of its entire prop
erty both within and without the state. That is the formula

which the statute prescribes.

In case the share or portion of the capital stock of a foreign
corporation now doing business here has been computed upon a

basis more favorable than the foregoing, the error can readily be
corrected upon the next offer of said corporation to file its an

nual report. You should then require such corporation to pay

one dollar per thousand upon the difference between the amount

of its capital stock at present represented in Wisconsin and the
capital stock ui)on which the corporation has already paid a
filing fee. Demanding now a fee which .should have been paid
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in the past works no injustice, but is, rather, a benefit to such
corporation. The delay in collecting the fee has been to its
benefit.

Public Officers—Fire wardens must make and file oath of of
fice upon request of state fire warden.

June 5, 1917.

State Conservation Commission.

In your letter of June 4, you state that the clerk of the town
of Chioog, Washburn county, writes that one Jacob Hustcot,
superintendent of highways, Minong, Wisconsin, refused to take
the oath of office required of fire wardens, and you ask that we
make the request of him to make and file said oath.
In an opinion which I rendered to Honorable E. M. Griffith,

then state forester, Slay 22, 1914, Vol. Ill, Op. Atty. Gen.,
p. 747, in answer to the question,

"In case a town chairman or road superintendent neglects or
refuses to take the oath of office as fire warden must he do so
upon, a request from me, as state fire wai'dcn?"

I directed his attention to sec. 1494—47, Stats.
Town chairmen shall be

"town fire wardens for their j-cspcctivc towns, and superintend
ents of highways * • * shall bo assistant town fire wardens
for their respective towns."

Sec. 1494—48 provides:

.  "Each fire warden, before entering upon his duties, shall take
an oath of office and file the same with the state fire warden.

yec. 1494—49 provides a penalty to any fii-e warden who shall
refuse to carry out the instructions of sec. 1494—48.
I also stated:

"Your * ♦ * question must be answered in the affirma
tive, • • • and if the party after being requested by you
still refuses to take the oath of office as fire warden he may be
prosecuted under sec. 1494—49 for having refused to carry out
the pi'ovisions of sec. 1494—48."

This procedui-e seems to cover the instant case, and I would
suggest that you make a formal request in writing asking that the
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superintendent of highways make and file the required oath. If
he still refuses, you arc then in position to proceed to a prosecu
tion, as above outlined.

Public Officers—Deputy Sheriff—Special deputies appointed
by sheriff to guard private property have no claim against county
for compensation.

June 5, 1917.
I'lioMAS M. Priestley,

Disivicl Attorney,

IMiiieral Point, Wisconsin.
By letter of May 29, 1917, you inform me that the Mineral

Point Public Service Company requested the governor to fur
nish it military protection but he could give none, whereupon
the sheriff appointed deputies to guard the company's power
plant. \ ou have been asked for an opinion as to how these
deputies can be paid, and have passed the question on to mo,
stating that you find nothing in the statutes that answers your
question.

I find no express authority for paying these deputies and none
for their appointment. There is a special provision authorizing
railroad companies to appoint and employ a policeman (sec,
1861«)- Tho.sc, of course, are paid by the railway company.
The same is true of agricultural boards and county fair organiza
tions (sec. 1466).

Sec. 723, Stats., authorizes the sheriff to appoint as many dep
uties as he may think proper, and the next section requires that
the appointment be in writing and filed "except when any per
son is deputed to do a particular act.''

Except whore other provision is made by statute, deputies are
to look to their superior officer for their compensation. Further
more, it is unusual to have deputy sheriffs do ordinary patrol
or guard duty, especially \vlthin a city; that is looked upon as
police duty. Doubtle.ss the city of Mineral Point where, I un
derstand, this property is located, has authority to increase its
police force to any extent needed and to compensate its police
men for services rendered. Is this not a matter for the city,
lather than the county?
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Public Officers—Board of Control—Prisoners—The board of
control has no prior rights over funds of probationer on deposit
in bank to probationer's credit, where probationer has absconded
and innocent ci-cditors have brought ganiishee proceedings.

Certain rules and regulations of board of control as to earnings
of probationers and prisoners on parole, considered.

June 6, 1917.

Honorable B. M. Jostad,

•State Probation Officer.

I have your letter of May 22. The facts stated therein are,
briefly, as follows:
One, A. M., age 23 and married, was convicted on Septem

ber 15, 1915, of grand larceny, under sec. 4415, in the county
court of Sheboygan county. The penalty is from one to five
years in the state prison. The county judge imposed and stayed
a two years' sentence to said prison and granted probation. Ihe
period of probation, therefore, would expire September 15, 1917.
The probationer was employed by the Falls Motor Company, She
boygan Falls, as a machinist, at respectable wages, and the chief
of police acted as his custodian. All the wages earned by said
probationer were deposited through the custodian, with the
German Bank of Sheboygan Falls. On April 10, 1917, said
])robationer violated his probation by absconding.

With your letter you submit a printed form prepared by the
state board of control, known as a "Monthly Financial Repoit
of Probationers." On the back of said form of report are
printed directions which the probationer is required to follow.
In your letter you summarize from said directions the follow

ing, indicating the manner in w^hieh moneys of the probationer
are handled:

"1. 100% of the wages must be deposited by the custodian
or the employer on check account.
"2 All moneys used bv a probationer must be withdranm by

the issuance of "checks only and with the approval of the cus
todian and never otherwise. . , , , , , i.i,
"3. All redeemed checks must be held by the bank until the

probationer is discharged. .
"4. On the date of the discharge of the probation case the en

tire amount due up to and including the last day of probation,
or up to and including the day when he may abscond must be
deposited to his credit at the bank and this having been done, the
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custodian will report the situation as it stands at the bank to this
board, when we call for such money and redeposit same with the
First National Bank of Madison and hold it for ultimate dis
position whether the case is rearrested or not. If the case is
discharged noraially, the state claims all of the redeemed checks
and the pass book and check books as evidence of good faith
and all of these records are permanently filed with other records
of the probation case, discharged or absconded, as the case may

It appears from your letter that on the 10th day of April,
1917, the day on which said probationer violated his probation
by disappearing, he had some funds to his credit at said bank;
that certain creditors of said probationer immediately brought
garnishee proceedings against the said bank; and that you,
through the custodian, have called upon said bank for a settle
ment, but the bank under the circumstances refuses to turn the
money over to the board of control.

Vou say that you think that the right of the board of control
in said funds should be prior to that of any creditor, and request
my opinion as to the authority said board of control has over
said deposit, under the circumstances stated.
In addition to the facts stated in your letter, it appears from

direction No. 1 on said printed form, that the probationer's
wages and all other casii receipts, from the date of his conviction
until his discharge, must be deposited with the local bank by his
cr. ployer or by his custodian and that all such deposits must

"invariably be entered by the bank as a checking account to
probationer s credit, and never otherwise, so as to render avail
able a i)ai-t or all of his or her money at any time."

The suliject of probation is covered by sees. 4734a to 4734/,
Stals. 1915. In every case of conviction whei-e the court sus
pends judgment and places the defendant on probation, these
sections of the statute must be considered in determining the
t'-rm;; and conditions under which the defendant is placed on
probation. Among these conditions, see. 4734c provides the
following:

"Every defendant placed on probation by an order made un
der section 4734a shall thereby become subject to the control and
management of the state board of control of "Wisconsin, and he
shall be subject to the rules and regulation.s that apply to per-
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sons paroled from said institutions after a period of imprison
ment therein."

The parole of prisoners is provided for by sees. 4960f—1 to
4960c—7. According to sec. 4960c—4 the board of control must

see to it that the prisoner has obtained suitable employment
which will continue for a period of at least one year.
According to sec. 4960c—3, all persons on parole

"shall remain in the legal custody and under the control of the
state board of control," and "The state board of control shall
require monthly reports to be made by said paroled person, and
in addition thereto, shall require monthly reports from the per
son in whose employ the said convict may be at any time."

It is clear from these statutes that a pereon on probation is
absolutely subject to the control of and, in theory, is in the legal
custody of the state board of control, and, as we have seen from

sec. 4734c, such a person is subject to all the rules and regula

tions that the state board of control may prescribe or has pre
scribed for persons paroled from the penal institutions under its

charge.
While the statutes mentioned clearly give to the state board of

control absolute custody of the pei'son of a probationer, there is
no express authority which gives to the state board of control
any control over the estate of a probationer. However, as the

probationer is in the absolute custody of the board, it may be rea
sonably inferred from said statutes that his earnings while he is
in sueh custody may be conserved by having the same deposited

in a bank to be designated by the board, and that the said de

posit shall not be withdrawn except under the supervision and
with the consent of the board. So it has been held in an opinion

to the board of control found in Vol. IV, Op. Atty. Gen., p. 760.
That the authority of the board in this respect may not be in
doubt, I am informed that the probationer is required to sign a

writing in which he consents and agrees that he will on the first

day of each month until his final release report to the board of

control whether he has been continuously at work during the

month and if not the reasons; that he will also report how much

money he has earned and how much he has expended, and will
give a general statement as to his condition, prospects, etc.

After a thorough study of the statutes involved and of the
rules and regulations of the board, I am unable to discover that
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the state board of control obtains for the time being, or claims
10 have any ownership in, title to or lien upon any of the earn
ings of the probationer which may have so been deposited in a
local bank.

These funds, according to the directions above quoted, are
entered on the books of the bank to the credit of the probationer.
In other words, the money is deposited in his name and is his
property. Under the rules and regulations of the board and
]>ursuant to his written consent and agreement the probationer
7na.y ))e doomed to Inive agreed to all the directions which appear
upon the said printed form, some of which are summarized in
(ind quoted from your letter. As between the pi'obationer and
the board, these I'ulcs and directions are binding.
The relation wliich has thus been created between the proba-

tioncj' and the state board of control cannot be con.sidered bind
ing upon persons who have no knowledge thereof. There is no
law whicli suspends a ci'oditor's rights or his remedies against a
probationer. A creditor may collect a debt due him from such
a person, in any manner which the law provides. The funds in
the German Bank of Sheboygan Palls are in the name of the
probationer and are the property of the debtor, and a creditor
may pu)'sue the remedies provided by law—whether by garnish
ment or by attachment proceedings—to collect his claim. There
is nothing in the statement of facts which shows that the creditor
had knowledge of the terms and conditions under which the
earnings of this probationer were deposited in said bank. He
I "ust be assumed to be an innocent attaching creditor.
It is, therefore, my opinion that the state board of control has

no prior rights over the remaining funds of this probationer in
said bank; tliat said funds are subject to gamishee proceedings;
that any Ijalancc remaining after the creditor has been satisfied
is no doubt subject to the further control of the board of control,
under the rules and regulations of the board and under the writ
ten or oral agreement which the probationer may have entered
into with the board.
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Courts—Circuit court reporters' and assistant reporters* du
ties, compensation and expenses in their own circuits and our-
side their circuits, discussed.

June 6, 1917.

Honorable E. Ray Stevens,

Circuit Judge,

Madison, Wisconsin.

Replying to your letter of recent date, I desire to thank you
for the suggestions you have made with reference to the construc
tion of sees. 113.38 and 113.19, relating to phonographic report
ers in circuit courts. Pursuing the suggestions you have made,
1 have considered the following questions:

1. "Is a phonographic reporter obliged to attend at the re
quest of the judge appointing him, in a circuit other than that
for which he is appointed?"

Sec. 113.18 provides in part:

"* * * Every reporter and every assistant reporter shall
attend upon the terms of court in the circuit or branch for which
he is appointed whenever reciuested so to do by the circuit judge,
and shall discharge such duties as the court or judge thereof
requires. .
"* * * Evei-y person so appointed as reporter or assistant

reporter is an officer of .the court."

It would appear that a phonographic reporter is an officer of
the court and must respond to the orders of the judge therein
within the circuit for which he has been appointed. There is no
further obligation in this matter placed upon the reporter in the
statutes. I therefore answer this first question in the negative.

2. "Can the phonographic reporter of one circuit be ap
pointed assistant reporter in another circuit?"

The statute docs not require a reporter to devote his entire
time to the duties of his office, and there is no provision in the
statute to prevent the reportei- from accepting the position of
assistant in another circuit. The reporter must hold himself in
readiness to rcs})ond to the call of the court or judge in the cir
cuit for which lie is appointed. Aside from that he can accept
whatever cmplo.'s-ment he desires. I therefore answer this ques
tion in the affirmative.

3. "In the event that a phonographic reporter of one circuit
is appointed and acts as assistant reporter in another circuit,
what compensation is he entitled to?"
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See. 113.19 provides:

*  * A&sistaiit reporters sliall be paid nothing out of
any public treasury except for services performed in a county
forming a part only of a circuit when two judges are holding
court' therein at the same time; and for such services each as
sistant reporter shall be compensated at the rate of ten dollars
per day, payable out of the state treasury. For other services
he shall be compensated by the reporter."

In an opinion to Honorable John S. Donald, secretary of state,
January G, 1914, Vol. Ill, Op. Atty. Gen., p. 669, I held:

"* • * No provision whatever is made for reimbursement
to assistant reporters for their expenses. It seems plain to me
that the law contemplates that an assistant reporter must be ap
pointed as .such for the circuit in which he acts to entitle him
to compensation as such. If the reporter for one circuit is ap
pointed and qualifie.s as assistant reporter in another circuit
then when acting as such assistant reporter in such other cir
cuit he is entitled to the same compensation as any other as
sistant reporter would be entitled to for similar services.
"No jirovision being made for reimbursement of his expenses

to an a.ssistaiit reporter, he is not entitled to any such reimburse
ment, the ten dollars per day being all that he can draw from
any public treasury, and he can only draw that in the circuits
in which two judges arc holding court at the same time, and
which arc composed of two or more counties." Pp. 671-672.

4. "If a phonographic reporter attends voluntarily in another
circuit other than that for which he is appointed can lie be reim
bursed the amount of his traveling expenses and hotel bills?"

In this connection I have considered your suggestion that
parts of sees. 113.18 and 113.19 be read together. Sec. 113.18
provides:

''* * * When so qualified every reporter and every assist
ant reporter shall be authorized to act in any circuit court in the
state.''

Sec. 113.19 provides:

"Every reporter attending a term of court outside of the
county in which he i-esides shall be reimbursed out of the state
treasury his necessary traveling expenses and hotel bills."

I have also considered your suggestion that unless the words
of the statute "shall be authorized to act in any circuit court in
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the state" be construed to give a reporter the right to act as re
porter ill other circuits as a part of his duty and therefore be
entitled to be reimbursed his traveling expenses and hotel bills,

the provision of the statute above quoted would be rendered
nugatory. This does not seem to mc, of necessity, to follow.

The words quoted relate to assistant reporters as well as re-
j)orters. It would seem that the words "authorized to act in
any circuit coui't in the state" might fairly be construed to mean
that either an assistant reporter or a reporter is competent to

act anywhere in the state, and that a litigant cannot claim

]>rejudice because the person reporting is not the official reporter

of the particular circuit where the matter is heard. In other

words, the statute does not seek to extend the jurisdiction of the
reporting officer, but recognizing the fact that reporting officers
are court officer's and have definite jurisdictions in which their
reports arc recognized as official and authentic, the statute seelra
to authorize the reporter to act by making him competent in

any circuit in the state without putting him to the trouble of
going through the formality of an appointment and the filing of
the requisite oath. The statute does not enlarge his duties nor
is it mandatory. It merely renders him competent in case he is
called in and voluntarily agrees to do the work.

Nor are the words in sec. 113.19,

<<• * • Every reporter attending a term of court or at

tending by direction of the court the trial of a compulsory refer
ence outside of the county in which he resides shall be reim
bursed'out of the state treasury his necessary traveling expenses
and hotel bills,"

rendered nugatory or meaningless, unless the construction con

tended for be given them. There are many circuits in Wiscon
sin embracing more than one county. A reporter in traveling
to the various places of trial within his circuit incurs traveling
expenses and hotel bills. Without this provision he could not
be reimbursed out of the state treasury. It would therefore

seem that the words "outside of the county in which he resides"

might very logically be construed as meaning within the circuit
for which the reporter is appointed. It would seem, therefore,
that this fourth question should be answered in the negative.
On the other hand, if the words last above quoted be con-
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strucd to mean outside of the county of residence and anywhere
within the state, and if the words in sec. 113.18,

"Every reporter and every assistant reporter shall be authorized
to act in any circuit in the state,"

be construed as enlarging the official jurisdiction of reporters
and assistant reporters, and if the same be construed as super
seding the portions of the statute making a reporter and assist
ant reporter officers of the court appointing them, and also as
superseding the portion of the statute giving the judge of a cir
cuit the right to appoint a reporter for his circuit only, then
1 would conclude that a reporter might be reimbursed his travel
ing expenses and hotel bills out of the public treasury while re
porting in a circuit other than the one'for which he is appointed.

It, docs not seem to me, however, that this construction flows
as easily from the wording of the statute as does the former con
struction.

M}' study of the matter has led me to the following conclusions:
1. The judge of each circuit can appoint only one phono

graphic reporter. lie can appoint other assistant reporters for
his circuit.

2. Any reporter or assistant reporter must act within the cir
cuit for which apiiointcd whenever asked to do so by the judge
of the court for which he is appointed, but is under no duty to
so act outside of such circuit.

3. Within the circuit the reporter is entitled to reimbui'sement
of traveling expenses and hotel bills incurred while in the per
formance of his duties outside of the -county in which he resides.

4. The reportei' for one circuit may be appointed and may act
as assistant i-cporter in another circuit if his doing so will not
interfere with his duties as reporter, but he is not required by
law to accept such appointment.

5. An assistant reporter may receive ten dollars per day if
serving in a county forming a part only of a circuit, and when
two judges arc holding court therein at the same time. In any
other event he must be paid by the reporter in whose jurisdic
tion he is serving, and in no event can he be reimbursed his
t]-a\'eling expenses and hotel bills from the public treasury.

6. Reporters acting outside their respective circuits cannot be
reimbui-sed their traveling expenses and hotel bills.
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Counties—Count)/ Board—Mcmhcvs of county board not en
titled to per diem or expenses while attending good roads school.

Claims against county must be audited by board.

Elections—Local Oph'oJi—Election held valid under facrs
stated.

June 7, 1917.

T. W. Andresrn,
District Attorney,

Medford, "Wisconsin.

Under date of May 24, 1917, you have submitted three ques
tions :

1. Is a county liable to members of the county state road and
bridge committee for time and money expended in attending the
good roads school or convention which is annually conducted at
Madison by the state highway commission?

It is mv opinion that the county is not liable. It certainly
is not liable unless the county board has made attendance upon
that school a duty of the said committee. This committee is
created and its powers arc defined by subsec. 8, sec. 1317m—5,
Stats.

"• • • The members of such committee shall be reim
bursed for their actual and ncce.ssary expenses incurred in the
performance of their official duties and .shall be paid the same
per diem for time actually and necessarily spent in the perform
ance of their duties as is paid to members of othei- county board
committees,''

with a two hundred dollar limitation as to each member per
year. The powers of this committee are given with consider
able detail. No suggestion is found there that this committee
must attend any school or convention. Unless in duty bound to
do so, the members arc not entitled to pay or to reimbursement
tor expenses connected with such attendance, and cannot be
paid or reimbursed therefor. That is not a public purpose.
Par. (g) contains the general provision that it shall be the

duty of this committee,

''to perform such other duties as may be delegated to it by the
county board."

I doubt very much that the county board can make attendance
at a school either near by or in a remote part of the state a duty



400 Opinions of the Attorney-General

of this committee. Certainly, as individual members, they have
no duty in the premises and no power to incur obligation on the
l»art of the county.

Another considei-ation which leads to this same conclusion is
the fact that the chaii-man of every town in the county may be
and in most instances is, a member of this committee, so that
the attendance of the committee upon the school might mean
that practically the whole county board of every county is to
attend school;

The town chairman of each town in which state aid road or
oridge construction is performed shall be ex offieio a member of
the county committee." Subd. (4), snbsec. 8. sec. lZ17m~5
In my opinion the members of a committee have no legal claim
against the county based on attending the state good roads
schools.

2. Can the county board appoint the county clerk, county
judge and district attorney as a board of audit?

It IS my opinion that there is no statutory authority for such
an act. The statutes explicitly jirovide that all claims and de
mands against a county shall be audited by the county board.
Thm is a duty which cannot be delegated. Investigation of
claims may be made by committees, and reports of committees
acted upon by the county board, but in the end the auditing is

•for the eounly board and it can act only upon verified itemized
stalcments. Sec.s. 676 to 678.

There is a widespread custom of appointing a person or com
mittee to look after the financial affairs of the county in the in
terim between meetings of the county board, but so far as I
know that is an extra statutory arrangement. A person so ap-
r^ointed, or the committee, is a sort of a financial agent of the
county, and a specified sum is placed at his disposal. Dis
bursements made by them are advancements and are subject to
the audit and ratification of the county board.

3. Is a local option election invalidated by either of the fol
lowing facts?

The election clerks omitted the names of two voters from the
■■oil lists which contained ninety-six names. Forty-seven votes

ere for license and fifty against license. The town clerk posted
""ly four notices of the election.
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Failure of election clerks to record the names of men voting
should not affect the validity of an election, and I think does
not. At any rate, in this case a clear majority of the votes was
against license, no matter what disposition was made of the two
ballots cast by unrecorded voters. The real question arises upon,
the failure of the clerk to post five notices, the number which is
required by sec. 1565a.

That question has not been passed upon by our supreme

court. The weight of authority elsewhere seems to be to the
effect that the omission of one of the required notices invalidates
the election, but it seems to mo unnecessary to speculate now on
how the court would decide the question if presented. In an
opinion of this date to the district attorney of Ashland county*
I held that the certificate of the election officers as to the canvass

and the record thereof, as specified in sec. 1565a, are proof of the

validity of all preliminary steps in the election and of the result
of the election, citing sec, 4164, Stats., and 23 Cye. 101. Fur

thermore, there may be doubt as to whether such canvass of the
election, when so certified, can bo attacked collaterally. It has
been held that a defendant could not so contest the validity of
an election. Sfufe v. Cooper., 101 N. C. 684, 687.

It seems to me that the village officers should accept the re
sult of the election so canvassed and certified as being binding
and valid, and that they should govern themselves accordingly.
If thci-e is no fraud, the election certainly shows the will of
those who participated therein. A majority of the ballots cast
being against license, no license should be granted until the re
sult is reversed or set aside. Sec. 15655. And further, it seems
to me also that this department and district attorneys should
feel bound by the result of the canvass. Elections are held to
ascertain the will of the electors. Their will is binding. Tlie
election board has certified the result of the election. That re

sult should be regarded as controlling.

• Page 402 of this volume.

26—A. G.
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Municipal Corporations—Villages—Donations for Private
Use—Eleetors of village cannot vote money to bnild private rail
road to factory.

June 7,1917.
E. E. Johnson,

District Attorney,
Wausau, Wisconsin.

Under date of June 6, 1917,.you submit this question:

"Can the electors of a village by the holding of a special elec
tion appropriate the sum of $500 to a private industry to a.ssist
it in paying for a side track to its factoiy ?"

Your question must be answered in the negative. The con
stitution forbids the taking of private property, except for a
ftublic use. Your question states that the expenditure here is
for a private use. Such an expenditure is in violation of the

constitutional provi.sion just referred to. State ex rel. Aftornci/
deneral v. Eau Claire,, 37 Wis. 438; State ex rol. New Richmond

V. Davidson, 134 Wis. 563, 573.

You state that you are

"advised that thei-e has been a law recently pa.ssed authorizing
such an appropriation. It .seems clear that in the absence of
special legislation to that effect an appropriation of this nature
would be illegal.'.'

I do not know whether any such statute has boon passed.
Erom the authorities referred to, it seems clear that it would be

illegal, statute or no statute. Such a statute would not be law;
it would be a statute only in form. Under the facts given, I
am satisfied the answer must be absolute and unqualified.

Intoxicating Liquors-—Allegation and proof necessary in
prosecution for selling liquor in no-license territory.

June 7, 1917.
Geo. H. McCloud,

District Atto7'ney,

Ashland, Wisconsin.

In your recent letter, you direct my attention to the opinion

rendered on March 4, 1915, by this department, in which it was
stated that in drafting a complaint tuider see. 1565c, Stats., it
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would be necessary to allege all the facts showing that the town,
village or city had voted dry, and that it is advisable to allege
all the steps taken in calling the election and the result of such
election. (Vol. IV, Op. Atty. Gen., p. 181.) You state that you
have always gone on the theory that after the election was held
the presumptions were in favor of its legality, and that it was
nece-ssary only to show that the election was held, and the vote
thereof. Vou ask an opinion on this question.

I'he (luestion submitted by you and which was touched upon
in the ot)inion j-eferred to by you has never been passed upon
by our supreme court. For that reason we have considered the
question not entirely fi'ce from doubt and have advised in the
('pinion referred to, that it would be a good practice to allege
fill the facts taken in calling an election and also the result of
the election. If this is done there must be no question but that
there will be no infirmity in the judgment on this point. It is
often eavsy to allege and prove all the necessary steps taken to
call the election, by simply calling the clerk and introducing the
records in his office, and by oral testimony of the clerk it can
often be shown that even all the signers to the petition were
electors. Since you have put the direct question to this depart
ment, it has had careful consideration, and I am inclined to
think that the position taken by you is correct.

In subsee. 2, sec. 1565a, it is provided:
#  * 'I'jjp election on such question shall be held and

conducted and the returns canvassed in the manner in which
elections in such city, town or village on other questions ai'c con
ducted and the returns thereof canvassed. The result shall be
certified by the canvassers immediately upon the determination
thereof, and be entered upon the records of the town, village or
city, and shall remain in effect until another election is held for
the same purpose."

This certificate of the canvassers filed in the clerk's office is
made presumptive evidence of the facts therein stated, under
sec. 4164.

In 23 Cyc. 101 it is stated:

"The validity of an election held under the local option law
is not open to impeachment or attack in collateral proceedings,
such as an application for the grant of a license to sell liquor, or
a proceeding to revoke or cancel a license, nor on-a bill in equity
to restrain the authorities from declaring the local option law
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to have been adopted at the election, or from putting it into
force, on the ground that the complainant, a licensed dealer,
would be injured in his business by the enforcement of local
option. In some states also it is held that a defendant, prose
cuted for violating the local option laAv, cannot set up a defense
attacking the validity of the election adopting the law; but in
others, such a defense is permissible, although the election is
presumed to have been regular and valid, and the party attack
ing it must assume the burden of proof."

Under see. 4164, the certificate of the canvassers being made
presumptive evidence of the facts therein stated, it follows that
it is not conclusive evidence of such fact and that the defendant
may attack the same; but I believe that the burden of proof
will be upon the defendant to show the incorrectness of the can
vass. In. §959, \ol. 2, Woollen & Thornton, Law of Intoxicating
Liquoi's, it is said that in some states it must be specifically al
leged and proved that the local option law has been locally
adopted and each successive step necessary to secure its adop
tion must be proved, unless the statute makes the declaration oif
the election board selected for that purpose sufficient evidence of
its adoption; and also states that where the declaration of adop
tion is made prhna facie evidence of the fact that the law is in
force, the defendant may show that it was never duly adopted.
The cases that hold that the court will take judicial notice of

the adoption of a local option law are, in my opinion, not con
trolling in the state of Wisconsin. It is true that the local op
tion law is a general law and applies to all towns, villages and
cities that vote in favor of its adoption. The fact that the law
has been adopted in a certain municipality is a fact that must
be proved by competent evidence.

See. 15656, Stats., provides:

"* * * If a nuijority of the ballots east upon such question
be against license then it shall be unlawful for any person to
vend, sell, deal or traffic in any spirituous, malt or intoxicating
liquors or drinks in any quantity whatever in the town, village
or city so voting against license; and any license granted or is
sued therein, so long as the result of such election shall remain
unreverscd by another election held for the same i)urpose, .shall
be void. But if a majority of the ballots so cast shall be for
license it shall be laAvful foi- the to\vn board, village trustees or
common council, as the ease may be, to grant lieense for the sale
of such liquors-or drinks as provided in this chapter."
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I believe that under the Wisconsin statute, if the result of the
election is shown by the introduction of the certificate filed in
the clerk's office, and it is also shown that the election has been
held, this is all that is necessary to sustain a verdict on that
point. I believe the presumption of the regularity of the elec
tion and that the officers have performed their duty in conduct

ing it is sufficient to sustain the verdict; and if the defendant
desires to attack the validity of the election, this is a matter of
affirmative proof on his part. Blaclnvell v. Cominonwealih,
(Ky.) 54 S. W. 843; State v. Searcy, 39 Mo. Ap. 393.
On page 400, in the latter case, the court said:

"Wc arc of opinion that this assignment of error is likewise
untenalde. We hold that it was sufficient to make out a pri7na
facie case, showing that the local option law had been adopted
by the inhabitants of Greene county, outside of the city of
Springfield, to put in evidence the official record made by the
county cleii, entered upon the records of the court, and the pub
lication made by the county court in pursuance of tlie statute,
showing the i-esult of the election at which it had been adopted
within the territory named. We hold that, if the legal steps
prescribed by the act to be taken by the county court for the
holding of the election have not been properly taken, that is,
within the limits hereinafter stated, matter of defense for the
pei'son indicted under the provisions of the law to show."

In the ease of State v. Cooper, 101 N. C. G84, the court
went so far as to hold that the result of the election, if shown,
was conclusive and tliat the defendant could not prove the valid
ity of the election. On p. 687, the court said:

"Such ascertainment and declaration of the result of the elec
tion was prima facie correct, and it was conclusive until by a
proper action, bi'ought for the purpose, the true result otherwise
should be ascertained and declared by a .iudicial determination.
The law contemplates and intends, generally, that the result of
an election, as determined by the proper election officers, shall
.stand and be effective until it shall be regularly contested and
reversed, or adjudged to be void by a tribunal having jurisdic
tion for that purpose. It would lead to confusion and ridiculous
absurdity to allow the validity and result of an election to be
contested eveiy time the result of it, as determined by the elec
tion officers, became material collaterally in a litigation. In the
present case the defendant might be able to prove facts showing
that the election mentioned was void for one cause or another;
another defendant, charged with a like offense, might be less
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fortunate, and the state might show that it was regular and
valid, and so on indefinitely. The law docs not provide for
such continual and repeated contests in every case that may
arise. It intends lhat one contest, properly instituted for the
purpose, shall establish the validity or invalidity of the election
questioned.''

See also, Woodard v. State, 103 Cal. 496; 501; TJiomaa v 4.1-
bott, (Mich.) 63 N. W. 984.
In 10 Am. & Eng. Ene. of Law, 2d ed., p. 843, we read:

"The presumption that all men know the law applies to elec
tion cases. The presumption i.s in favor of the -legality of the
election and of the regularity of the canvass. The law presumes
the sworn officers to perform their duty honestly and faithfully.
Where a series of acts is required to be done by the officer, the
fact that one was not done does not affect the presumption that
the rest were done."

See also, Hliodes v. State, 1/2 S. W. 252; Long7)iire v. State,
171 S. W. 1165; State v. Kennett, 151 Mo. Ap. 637; State v.
Moore, 163 Mo. Ap. 374.

It may be well, in this connection, to direct your attention to
the ruling of this dcpai-tment, in an ofiicial opinion rendered by
this department on April 16, 1914, that there is no method of
lesting the result of an election on the license question. Vol. Ill,
Op. Atty. Gen., p. 462.
An official opinion has also been rendered by this department,

to the effect that in a prosecution for selling liquor illegally, in
a dry territory, the defendant may not set up as a defense that
the election eertiriod to have resulted in favor of no license was,
in fact, invalid bcause of defective notice of the election, etc.
Vol. Ill, Op. Atty. Gen., p. 469.
After an examination of the authorities, I am persuaded that

in this state it is not necessary to allege in a criminal complaint
for a violation of sec. 1565c, all the procedural steps taken in a
local oi>t.ion election; that all that is necessary to allege is that
the election wa.s duly held in compliance with law, and that the
result was in favor of no license; and I am also of the opinion
that it is not ncees.sary to prove all the procedural steps but
only the fact that the election was held, and the result.

■ But, as said in the former opinion, if in a certain case all the
procedural steps are easily proved, it might be advisable to do
so, for the reason that our court has not definitely passed upoji
this point.
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Railroads—Bonds—Proposed equipment trust certificates held
not within exception in sec. 1753—21.

June 8, 1917.

Railroad Commission ok Wisconsin.

In your letter of recent date you state:

"The Chicago & North Western Railway Company applied
for authority 'to make an equipment trust agreement providing
for the issue of equipment trust certificates amounting in the
aggregate to ten million dollars.' The commission granted a
certificate on said application and requested the payment of a
fee in the sum of $1,250 under the provision of the Stock and
Bond Law, by which it is required that a fee be collected on an
authority to issue bonds, notes or other evidences of indebted
ness. The Chicago and North Western Railway Company pro
tests against the payment of the fee. We desire to be advised
whether or not in your opinion a fee is collectible undei the
statute. We are submitting herewith the entire file in the case.'

Sec. 1753—21 provides:

"Before the issuance of the certificate in sections 1753—1 to
3753—22, inclusive, provided, authorizing any public service
corporation to issue bonds, notes, or other evidences of indebted
ness, for ])iirposes properly chargeable to its capital account,
such corporation shall pay to the commission the following fees:
One dollar for each thousand dollars of the face vallie ot the
bonds, notes, or other evidences of indebtedness authorized to be
issued up to one hundred thousand dollars; fifty cents per thou
sand dollars for each additional thousand dollars up to five hun
dred thousand dollars; and for each additional thousand dol
lars, ten cents. Provided, that no fee shall be required Avhen
such issue is made for the purpose of guaranteeing, taking over,
refunding, discharging, or retiring any bonds, notes, or
evidences of indebtedness. Such foes, when collected, shall be
paid into the common school fund income."

It is apparently the contention of the railway company that
the words above quoted,

."provided that no fee shall be required when such issue is made
"for the purpose of guaranteeing, taking over, refunding, dis
charging, or restoring any bonds, notes or other evidences of in-
debtedness,"

except the issuing of equipment trust certificates under the plan
submitted by them. This supposition is based upon the theory
that the equipment trust certificates are issued by the trustee
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and not by the railway company, and hence that no authority
need be procured i'roin the commission therefor, it only being es
sential that the railway company be authorized to make the
agreement with the trustee, and from this it is argued that no
fee is payable under see. 1753—21.

It is quite apparent that the exception in the above quoted
statute was intended to except cases where a new issue replaced
a former one which has already paid a fee, where no new value
is created and the total outstanding securities remain the same
In amount as they were before the refunding, guaranteeing, tak
ing over, discharging or retiring took place.
I have examined the petition of the Chicago & North Western

Railway Company to the railroad commission, asldng for author
ity to make the trust agreement for the issue of equipment trust
certificates. I have also examined the triparty agreement of
the vendors, the trustee and the railway company, and also the
lease from the trustee to the railway company, and also the
certified copy of the resolution adopted by the board of directors
of the railway company covering the matter in question. I
quote the following from the resolution of the board of directors
of the railway company:

"Whereas it is deemed expedient by this board to procure
additional equipment for the use of this company as a common
earner through the medium of an equipment trust which will
enable the company to lease such equipment for a stated period
of time and to pay therefor during the term of such lease by
stated installmcnls so that at the expiration of such lease the
title to such equipment may become vested in the company

Therefore be it Resolved that to elTcctuate the above propo
sition the president and secretary of the company be and they
are hereby authorized and directed to make, execute, acknowl
edge and debvor nn equipment t rust agreement. * • *. Said
equipment ti'ust agreement shall include such equipment as the
president of this company shall from time to time designate
bald equipment trust agreement shall extend over such a period
of time as shall be necessary to complete the purpose thereof."

I quote from the trust agreement above referred to:

"Whereas, The railway company desires that additions to its
equipment be provided to enable it to transport and care for the
traffic which it handles as a common carrier, and it has been
deemed expedient to make provision therefor through the mediuni
of an equipment trust.
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"Now, Therefore, In order to carry that purpose into effect,
and in consideration of the mutual covenants hei-ein contained,
the parties hereto agree as follows: * * * In and by every
such lease the railway company shall agree that said lease is in
all things subject hereto, and that it will pay to the trust com
pany trustee a rent which shall be sufficient to pay and dis
charge the following items: 1. The necessary expense of the
trust * * * including a reasonable compensation to the
trustees. 2. All taxes, assessmeiits, licenses and dues, federal,
state and municipal, which may be levied upon or assessed
agaiiLst the equipment covered by the lease or against the trustees
on account thereof. 3. Interest on all outstanding and unma-
tured certificates * * *. 4. An annual sura equal to one-
tenth of the principal of the series of said certificates issued on
account of the equipment covered by said lease. * * •
"Evci-y such lease shall provide that the trustees shall retain

the full legal title to the equipment * * « until the railway
company shall have full}' complied with all the agreements
•  * • and shall have made all of the payments, and that
upon the termination of the lease the trustees shall convey and
transfer to the railway company all of the equipment covered
thereby, which shall thereafter be owned and enjoyed by the
railway company free from any right or interest therein of the
trustcc.s or of the holders of said certificates. * * *. When
the said interest warrants or certificates are paid in full * * •
the same shall be canceled by the trust company, trustee herein,
and when canceled delivered to or upon the order of the railway
company.

"The trustee shall be under no duty * * * neither shall
they be responsible in any way for the recitals herein contained
or in the certificates or interest warrants issued hereunder, or in
any such lease, such recitals being recitals binding only upon the
railway company. • * *.
"The railway company agrees to pay the expenses incident to

the preparation, execution and certification of the trust certifi
cates and interest warrants to be issued hereunder."

From the lease of the equipment to the railway company I

quote the following:

"The railway company • * * shall have full possession
and use of said equipment during the term hereby granted, and
it agrees to maintain said equipment in proper repair during
the term of this lease."

From the above quoted portions and from the entire text of

the papers referred to, it is quite apparent that although the
legal title is in the trustee until the agreement is carried out,
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when the legal title is to be transferred the entire plan is for the
benefit of the railway company in its purchase of equipment.
The certificates arc, in fact, the obligations of the railway com
pany, exclusively, and their issuance creates in fact a liability

on the part of the railway company. The vendors under the
agreement arc indemnified and saved liarmless for any expense
or liability whatever in connection with tlie entire transaction.

The railway company retains the entire control and pays all of
the expenses of the transaction.

We have therefore created a passive trust with all beneficial
interests in the railway company.

Certain elements of the question at issue were discussed in

People V. New York CcnL. tO II. P. Py. Co., 123 N. Y. S. 125. In
that case the specific question was with reference to the enforce
ment of a penalty under the New York Stock and Bond Law,
sec. 55, ch. 429, Laws of 1907, for failure to apply for authority
to create an equipment trust. The agreement in question was
almost identical with the one under consideration, being a typical
case of the modern equipment trust. On page 127 the court
said:

"The contention of the defendant is that no bonds, notes or
other evidences of indebtedness within the terms of sec. 55 have
been issued by the companies, but simply a contract of lease, and
that the trust certificates were not the obligations of the com-
panie.s, but were the obligations of the Guaranty Trust Com-
rmny, the issuance of which required no permission from the
Public Service Commission. I agree that the words 'other evi
dences of indebtedness' as .stated in the statute, refer to obliga
tions of like character with stocks, bonds and notes, and that -a
lease as such is not included therein. But these trust certifi
cates arc in theii' nature securities of like nature to stocks, bonds
and notes, and if, under the agreements, they are to be deemed
the obligations of these railroad companies,, their issuance with
out the permission of the public service commission is in viola
tion of law. « # In xhc trust certificates themselves it is
provided that neither the certificate nor dividend warrants at
tached thereto shall be deemed in any wise the obligation or
promise to pay of the trustee. No party is liable to pay those
certificates except the railroad companies themselves. They
have not promised to pay directly, but through the medium of
the trustee, to wliich they pay the amounts due thereupon under
Ihe name of rentals, under a covenant that the trustee shall pay
the same to the holders of these certificates. It would seem
clear, therefore, that these trust certificate were the obligations
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of these eoiiipauies and their obligations alone. * * *. To
hold that by this deviee the railroad companies might escape the
requirement of the approval of such securities would be to annul
the force of the statute. The defendant cannot accomplish by
indirection through a fiscal agent what it has been forbidden by
the statute to do directly. * * •
"The object of this statute seems to be to protect the public

and perhaps the stockholders of the corporations from the flota
tion of securities which arc bought and sold in the open market
which represent useless and unnecessary e.Kpenditure. The pur
chasers of these trust certificates are in need of the protection
of the statute in the same degree as would be the purchasers of
bonds and notes of the corporation. They have no additional
security than they would have in the purchase of such bonds and
notes, and in the ultimate analysis they have exactly the same
obligation to be paid through a trustee instead of directly by the
railroad companies.''

If the above is sound reasoning, there seems to be no question

that equipment trust certificates can only become valid obliga
tions upon appi'oval b}^ this commission and due authorization
of their issue by this commission.
A similar conclusion was reached by the Arizona corporation

commission as to the Southern Pacific Equipment Trust, Series

D., in an application by the railway company for a ruling. It
is there held that the tru.st certificates are in effect the obligation

of the railway company for the payment, of money, and so con
stitute "evidences of indebtedness" of the company under R. S.
1913, sees. 2327 and 2328. Re Southern Pac. Co. P. U. R. 1916,
C. 776.

So also, the New York Central Railroad Company has recently
applied to the Michigan railroad commission for permission to
issue equipment trust certificates. The application was contested,
by minority stockholders on all possible grounds, but it was no
where contended that the issue could be made without securing

authority from the commission. Re N. Y. Cent. B. R. Co.
P. U. R. 1917, C. 139.

If, therefore, the secui-ities in question are required to be is
sued under authorization of this commission, there seems to be no
i-eason why such authorization should not carry the usual fee,
since such iiccuritics arc clearly not within the exceptions enum
erated in the last sentence of sec. 1753—21, R. S. The purpose

of the equipment trust agreement is to provide the company
with additional capital assets, such as were not theretofore rep-
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resented by outstanding securities in any form. The statutoiy
exceptions for which no fee is required all relate to a eiiange of
form of existing securities representing existing assets and not
to the creation of new or additional securities, representing
newly acquired assets. If the property in question were to be
acquired by the issuance of new stock or bonds, there would
doubtless be no question about the fee, because the transaction
would result in the acquisition of a new asset and the creation
of a new obligation, as distinguished from the refunding of an
old obligation. In all essentials this transaction serves the same
purpose, and in the same degree may be said to create a new
asset and a new obligation. The conclusion must follow that the
usual fee is payable.

Elections-—Local Option—A local option election can be held
only in compliance with sees. 1565a, ct seq.

June 8, 1917.
Ralph E. Smith,

District Attorney,

Merrill, Wisconsin.
In your letter of June 6 you state that on May first, 1917, a

petition signed by a sufficient number of voters and freeholders
residing in the town of Russell, Lincoln county, was presented
to the town clerk of that town, asking that special election be
hold for the purpose of voting on the question of license or no
license; that subsequently the town board ordered an election
on the second day of May, 1917, and posted notices calling for a
special election to be held on the tliird Tuesday, that being the
15th day of May; that no-license carried by one vote; that the
legality of this election is now questioned, and that you are re-
quesled by the supervisors of said town to ask my opinion as to
whether or not it is within the poAver of the town board to hold a
special election for this purpose.
\ ou ask Avhcther it is not Avitliin the police power of the town

to preserve order and prevent drunkenness, independent of the
poAver given by the provisions of see. 1565a, Stats., et seq.
lender subsec. la, sec. 1548, it is provided:

"Each tOAvn board, village board and common council may
grant wholesale and retail licenses under the conditions and re-
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strictions in this chapter contained, to such persons as they
deem proper to keep groceries, saloons, or other places within
their respective towns, villages or cities for the sale of strong,
spirituous, malt, ardent or intoxicating liquors. * *

Here is an expressed authority given to the town board to
grant licenses for the sale of liquor in a town. Under sec.

1565?J, speaking of the effect of an election on the question of li
cense or no license to be held on the first Tuesday in April, we

find the following:

*  • But if a majority of the ballots so cast shall be for
license it shall be lawful for the to\vn board, village trustees or
common council, as the case may be, to grant license for the sale
of such liquors or drinks as provided in this chapter."

It is true that under subd. (3), sec. 776, the power is given to
town meetings to make police regulations by such orders and by
laws as shall be necessary to restrain drunkenness or disorderly

conduct. But this must be construed as empowering the town
meeting to pass such ordei's and by-laws as are not inconsistent

with expressed provisions of the statute. An order or by-law
which would take away from the to\vn board the power given to

it by express provision of the statute, to grunt licenses, would be
inconsistent with the express provisions of the statute.

I am of the opinion that the town meeting has no such powers.
It is a general principle of law, well known, which does not re
quire any citation of authority, that the town has only such
powei*s as are expressly or impliedly granted to it by the statute.

I am clearly of the opinion that the only valid way in which a
local option election can be held is the one provided for in sec.
1565a., et seq.

I am, therefore, constrained to come to the conclusion that the
special election held cannot have the clfect of making it unlaw
ful for the to^\^l board to gj-ant a license for intoxicating liquors"
in the town of Russell. This conclusion, however, does not pre
vent the to^\^l board from refusing to grant licenses in the said
town. "When an application is made for a license, it is within
their discretion to refuse a license, if they deem the location
not a proper one for a saloon.
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Criminal Law—Ecqumiiona—A person accused of crime, who
was not in the demanding state at the time the crime is alleged
to have been committed, is not a fugitive from justice and can
not be returned to such state on requisition.

June 9, 1917.

Louis J. Fellenz,

District Attorney,

Fond du Lac, Wisconsin.

I am in receipt of j'our letter of June 8 stating that you have
been requested to issue a warrant for nonsupport in a case in
which a young woman, married in the city of Fond du Lac, with
her husband moved to the state of Texas about four years ago,
where she continued to reside with lier husband until about one
year ago; that a child was born to them about three years ago;
that about a year ago she became seriously ill with tuberculosis,
and that the child has also been in ill health from birth due to
a syi)hilitie infection, and has practically lost the sight of one
eye; that the wife is now infected with this disease besides her
tubercular trouble; that when the husband discovered the condi

tion of his family he, by false .representations to them as to their
future contributions for support, induced them to retum to
Fond du Lac to the home of her parents; that he gave her some

money at the time of her departure; that shortly after their ar
rival in Fond du Lac he discontinued all payments for the sup

port either of herself or child, and for more than eight months
has contributed absolutely nothing toward their support; that he
is fully aware of the condition existing, and that you are firmly
convinced that the only explanation of the matter is that he de
sired to avoid supporting his family; that you are told that ne
has considerable means and is of sufficient abilil^ to pay; that

you understand this man can escape, because he is not a fugitive
from justice in the state of Wisconsin, since he has never been
in this state since his wife was transported to her father's home;
that if you are correct in this, then you are of the opinion that
something ought to be done to change our rules on the subject
of extradition. You ask my opinion on the matter.
Under the constitution and laws of the United States this man

is not a fugitive from justice from Wisconsin, and could not be
brought back here on extradition proceedings. This is not be-
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cause of the rules of this state relating to extradition, but be
cause of the federal constitution and laws.

Probably if this woman would return to Texas and offer to
leturn to her husband and demand that she be allowed to do so,

and that he support her and the child, there are laws of that
state similar to our laws under which she could be protected.
I have not examined the Texas statutes, but practically all of

the states have statutes relating to abandonment and nonsupport
There is nothing, however, that can be done in this state so long
as the husband remains away, unless you can procure evidence
of an offense having been committed by him while he was in this
state. From your letter I judge that there is no evidence of the
commission of any such offense.

Prisons—Ch. 148, Laws 1917, applies to inmates of prison, not
to those on parole.

June 9, 1917.

Honorable Henry Town, Warden,
State Prison.

In your letter of June 6 you call attention to eh. 148, Laws
1917, relating to diminution of. sentence of convicts engaged
in construction work outside the prison walls on the honor sys
tem, and also to the parole statutes, and you agk:

"Will you kindly advise me if inmates on parole who have
pi'eviously worked outside of the prison walls should be entitled
to the diminution of time as provided by ch. 148, that is from
the time the bill became a law, which was on May 4, 1917?"

Ch. 148, Laws 1917, provides in part:

"Every inmate who is now or may be hereafter confined in
the Wisconsin state prison or house of correction and who shall
be placed out on construction or other work outside of the
prison walls on the honor .system and shall conduct himself in a
peaceful and obedient manner and shall faithfully perform all
the duties required of him shall be entitled to a diminution of
time of five days for each month of thirty days that he is so em
ployed outside of the prison walls, in addition to the credit for
good conduct prescribed by section 4928 of the statutes."

The apparent intention of this law was to provide for taking
those inmates who are confined within the prison walls and put-
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ting them out on construction work, and by way of encourage

ment to give to such inmates the opportunity to reduce their
term of incarceration by good behavior while working under the
honor system.

Sees. 4960c—1 to 4960c—7, inclusive, provide for the parole
of prisonci'S. Persons under parole are in an entirely different
class and governed by a different system than inmates of the
prison working on construction work under the honor system.

From a careful consideration of sees. 4928, 4960c—1 to

4960c—7, inclusive, and ch. 148, Laws of 1917, I reach the fol
lowing conclusions with respect to the scope of said chapter:

1. Only inmates while as such in the institutions mentioned

in ch. 148, Laws of 1917, can earn for themselves the diminution

of time provided for in said chapter.
2. Ch. 148, Laws of 1917, was not intended to and does not

enable persons while on parole to earn a diminution of sentence.

3. A person who formerly as an inmate worked on construc

tion or other work outside the prison, on the honor system, and

was later and at the time of the passage of ch. 148, Laws of
1917, out on parole, is not entitled to any diminution of time

by virtue of the operation of said law.
4. Any inmate who, because of good behavior, while working

under the honor system in construction or other work after the

passage of eh. 148, Laws of 1917, who has thereby earned a

diminution of time, and is thereafter paroled, will be given

credit for the time so earned on the time to be served by him
under his parole agreement.

Prisons—Minors—Money deposited in bank for probationer,
in his name, is property of probationer. Upon his discharge,
though yet a minor, such money should be turned over to him.

June 11, 1917.

State Board of Control.

In your letter of June 6 yon state that one of your proba

tioners, whose term has just expired, is a minor whose father

is living; that there is on deposit in the State Bank of Ossw
$200, which amount has been deposited there during the proba
tion of the minor under the direction of the state board of con-
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trol, and you ask whether the money is the property of the
father or of the minor and which one is entitled to it.

The purpose and intention of the probation law is to enable
courts of justice to suspend sentence on first offenders whom

they think entitled to some leniency, and to furnish to such
offenders an incentive to good behavior pending the period of
their sentence, and also to enable them to earn some money dur
ing this time.

The board of control is authorized to make arrangements for
the probationer to work, and also to make arrangements for tno
depositing of his money in some secure place. In establishing a
uniform system to accomplish this result the board of control
has issued, among others, the following instructions:

"Probationer's wages and all other cash I'eceipts from the date
of his conviction until discharged must be deposited with a
local bank by his employer or by some party designated by us
and pursuant to our will. All such must invariably be entered
by the bank as a checking account to probationer's credit, and
never otherwise, so as to render available a part or all of his or
her money at any time."

From the intent and purpose of the law, and from the direc
tion of the board of control with reference to the deposit of

earnings of the probationer, it is very apparent that the money
is deposited for the use and benefit of such probationer.

Sec. 2024—46, Stats., provides:

"Whenever any deposit shall be made in any bank by and in
the name of any minor, • • • the same shall be held for
the exclusive right and benefit of such minor, * * • and
free from the control or lien of all persons whatsoever except
creditors, » • • and shall be paid with any interest due
thereon to the person in whose name the deposit shall have been
made, and the receipt of such minor • • • shall be a suffi
cient release or discharge for such deposit to the bank," etc.

In an opinion rendered to you February 21, 1916, Vol. V,
Op. Atty. Gen., p. 164, wherein you asked to be advised as to
what disposition should be made of deposits to the credit of boys
at the industrial school at Waukesha when they were discharged
from that institution, and as to whether such money should be
paid to the boys, to their parents, or to their legal guardians, you
were advised that, assuming the deposits were in the names of

27—A. G,
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the respective boys, the questions were completely answered by
sec. 2024—46, Stats.
You arc therefore advised that under sec. 2024—46, Stats.,

money deposited for a pi-obationcr, in his name and to his credit
in any bank, is the property of said probationer, and upon his
discharge as a probationer, even though he be yet a minor, such
money is the property of the minor and should be turned over to
him.

Agriculture—Stallion's enrollment certificate must be posted
at his home stable, at every stable and every other farm or

jdaee where his service is used.

June 11, 1917.

John W. Soderberg,

District Aifor^iey,

Barren, Wisconsin.

In your letter of June 8 you state:

"A certain party, the owner of a stallion, uses the same for
public service but * * • he travels from farm to fam and
has no particular place where it is kept and used for public ser
vice, but • * * it is used foi- such service on any place or
farm where such service may be reciuired, and * * * he
does not post any of these certificates at any place unless it be in
or upon his home barn."

You ask if, under the circumstances stated, the person in
charge of said stallion is required, under sec. 1494—34, Stats.,
to post a certificate on every barn or place where the stallion is
used for service.

Sec. 1494—34, Stats., provides:

"The owner of any stallion used for public, service in this
state, shall post and keep affixed daring the entire breeding sea
son. a correct printed copy of the enroilmcnt certificate of such
stallion, issued under the provisions of the next succeeding sec
tion, in a conspicuous place both within and upon the outside
of his home stable and the horse stable or building of every
other farm or place whore the said stallion is used for public
service."

The law regulating the public service of stallions was orig
inally enacted by eh. 116, Laws of 1905. It provided, among
other things:
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"The owner of any sfallioii standing for public service in this
state, shall post and keep affixed during the entire breeding
season, cojjies of the license certificale of such stallion, issued
under the provisions of the next succeeding section, in a con
spicuous place both within and upon the outside of the main
door leading into every stable or building where the said stallion
stands for public service."

It is quite apparent that the intention of the legislature here
was to post the copy of license certifieale wherever the horse was
kept for public use, so that those seeking his services for breed
ing purposes might become acquainted with the breeding quali

ties of the horse.

The 1905 provision apparently did not cover the field, as it
applied only to places where the horse was standing for public
service, and did not include service rendered elsewhere. For the
obvious purpose of correcting this matter an amendment was

made to sec. 1494—34, Stats., by eh. 4^4, Laws of 1907, so that
when amended the section read in part as follows:

<(» * « jjj conspicuous place both within and upon the

outside of every stable or building where said stallion or jack
is used for public service at his home or elsewhere."

Because of the itinerant use of stallions, especially of the

poorer grade, a further amendment to sec. 1494—34 was made
by the legislature of 1913, so that said section now reads:

"The owner of any stallion used for public service in this
state, shall post and keep affixed dui-ing the entire breeding sea
son, a correct printed copy of the enrollment certificate of such
stallion, issued under the provisions of the next succeeding sec
tion, in a conspicuous place both within and upon the outside of
his home slahle and the horse siahle or huilding of every other
farm or place where the sold stallion is used for public service."

It is quite obvious, from a reading of this section of the statute
historically, that it was designed to cover every possible service
of the stallion. In order for the owner of the itinerant horse to

comply with the words "his home stable and the horse stable
or building of every other farm or place," it is necessary that a
printed copy of the enrollment certificate be posted at his home
stable and also at the horse stable or place where horses are kept,
whether it be a barn, stable or yard, and upon eveiy other farm

or place where the stallion's service is used.
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Corporations—Insurance—A foreign insurance corporation
which withdrew from Wisconsin rather than pay certain addi

tional fees chargeable to it is liable therefor on returning to the
state. No compromise can be made.

June 12, 1917.
Honorable M. J. Cle^uiy,

Commissioner of Insurance.

It api)ears from your letter of June 11, 1917, that the Great
Eastern Casualty Company of New York wishes to know upon

what terms it may be readmitted to Wisconsin. It formerly did
business in Wisconsin but its license expired March 1, 1897.

Upon being required to pay additional fees of $900, as a condi

tion of being licensed in Wisconsin, it withdrew from the state.
The additional charge was valid, within a decision in Travelers
Insurance Company v. Fricke, 99 Wis. 367. You ask to be ad
vised whether the claim of the state made in 1897 is still a legal
claim against this company, also, whether any representative of
the state is authorized to compromise this claim with the
company.

The claim against the company is as valid now as it ever was.
I'he statute of limitation of action has not run upon this claim.
The company withdrew from the state directly after the claim
arose, and has ever since been absent.

after a cause of action shall have accrued
against any person, he shall depart from and reside out of this
state the time of his absence shall not be deemed oi- taken as any
part of the time limited for the commencement of such action.
•  • Sec. 4231, Stats.

This question, it seems to me, is completely answered in the
Travelers Insurance Company ease, to which you refer and which
is cited above.

As to a compromise with the company of this claim, you are
advised that no statute authorizing any one to act in behalf of

the state in such a compromise has been discovered, and I think
none exists.



Opinions op the Attorney-GtEneral 421

Education—School Attendance—Bridges and Highimys—At
tendance at school not compulsory when highway is impassable.

Provisions of statute for rebuilding bridge considered.

June 12, 1917.

■\ViNPRED G. Haddow,
District Attorney,

Ellsworth, Wisconsin.
You informed me, under date of June 1,1917, that complaints

for nonatteiidance at school have been made to you, under sec.
439o, Stats.; that on inquiry you found that the children in
volved live within two miles of the schoolhouse by the usual
traveled road but that a highway bridge between their homes
and the schoolhouse has been washed out, thereby causing the
children to make a detour to get to school and to travel three
miles.

You state that, under the circumstances, you did not feel like
prosecuting the parents of those children. In that, it seems to
me, you were strictly within the law. I cannot see how the
parents, under the conditions mentioned, have violated the
statute.

You state, furthej-, that there is not sufficient money in the
town treasury to replace the bridge which was destroyed, that
you doubt that mandamus to compel the town board to replace
the bridge can be maintained, and that the procedure under
sec. 1338 would not be available before next fall and will prob
ably fail then, on account of the opposition of the chairman of
the town in which the bridge is situated.

You ask if there is any other way of making the to^vn replace
this bridge and render the highway passable.

Beside the statutes which you have mentioned, there are the
following, which may be applicable, depending upon the exact
condition. Some of them, it seems to me, must be applicable.

Sec. 1223 gives the supervisors of the town care and super
vision of all highways and bridges and makes it their duty:

''(3) To cause bridges which are or may be erected over
streams intersecting highways to be kept in repair.

" (4) To require the superintendent of highways from time to
time * * * to perform any of the duties required of him by
law.''
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See. 1232 makes it tlie duty of the superintendent of highways
to keep the highways within his district in order.

Sec. 1233 provides for special repairs:

"Whenever any highways shall become impassable by reason
of • * * the destruction of any bridge or the washing away
or injury of any i)art of such highway it shall be the duty of the
superintendent to cause such highway to be put in passable re
pair as soon as practicable."

Sec. 1239 requires the supervisors of the town to assess the
highway taxes.

See. 1244 pi'ovidos that when the amount of highway tax as
sessed shall be deemed insufficient to keep the highways in repair
it sliall be lawful for the supervisors to levy an additional tax
not exeeeding seven mills on the dollar. The supervisors may
at any tiiiic levy a tax for repairing the highway, provided it
does not exceed $000, and does not exceed the tax rate limit

provided by sec. 1240.

If the power of the supervisors to levy taxes has not been ex
hausted, it seems to me that it is clearly an abuse of discretion
for them not to raise the necessary money to replace this bridge,
and that mandamus could be maintained should they refuse to
proceed.

It would seem, too, that they would be liable under those cir
cumstances to prosecution under sec. 4550, Stats., for willful
neglect of duty.

Sec. 788, Slats., authoi-izing a special town meeting upon the
request of twelve electors might be of use.
There are -several pi-ovisions of statute which empower the

county board to aid in this matter, should it see fit to do so.

Subsec. 1, see. 1317»i—5 authorizes the county board to ex
pend money in the construction of any bridge in the county.
Subsec. 7, sec. 1319, further authorizes the county to expend

money in constructing bridges in the county.
And, lastly, sec. 1318 authorizes the supervisors to levy not

exceeding $300 for rebuilding a highway bridge.
Some of these provisions of statute ought to furnish relief.
Have you considered the provision of statute authorizijig

children to attend school in a foreign district, at the expense of
Ihe home district, where the distance from their own school ex
ceeds two miles (sec. 435o, subsec. 3) ?
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Public Pnnting—Words aud Phrases—A folio, within the
meaning of sec. 20.63; is 100 words or figures and is the unit for
measurement of printed matter of all kinds in the official state
paper, regardless of space used in eomiection therewith.

June 12, lEllT.

State Printing Board.

In your letter of June 8 you submit a copy of The Evening
Wisconsin, the official state paper, containing published orders
of the industrial commission under date of June 1, 1917, aud
you call attention to certain printed tables therein contained
and ask what, in computing the compensation for said work on
the basis of folio charge as jirovided in the statute, constitutes
a folio, and how the folio unit is applied to the work in question.

Sec. 20.63, Stats., provides:

"The legislature shall declare some newspaper published in
Wisconsin the official state paper in which shall be officiady
iniblishcd all the laws, advertisements, proclamations and com
munications of every nature. ® * *. 3 he price paid for of
ficial printing in the official state paper shall not be more than
sixty cents per folio for the first insertion, and not more than
thirty-five cents per folio for each subsequent insertion."

The word "folio" has quite a clearly defined meaning when
applied as a unit in measuring printed matter.

Webster's New International Dictionary defines the word
"folio" as

"A certain number of words taken as a unit or duision in a
document for purposes of measurement or reference,
Great Britain and Ireland 72 or 90, and in the United States
generally 100 by statutory provision. * •

Subd. (U), sec. 4971, Wis. Stats., provides:

"The word 'folio,' wherever it occurs shall be construed to
mean one hundred words or figures.

In Bohnn v. Oziiitkee County, 88 Wis. 498, it was held that
the words in sec. 4071, subd. (14), above quoted, conclusivcly
cover the compensation which may be given or paid for the pub
lishing of any legal notice, where such, compensation is fixed by
law as so much per folio.
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It will be noticed that under the Wisconsin law each figure
counts as a word, so that in publishing a number containing
five digits, which consumes a space equivalent to a word of five
letters, the same would be paid for as five words.
In some of the states the statutes require that two figures shall

be counted as one word. General Stats. Kansas 1901, sec. 3043;
Ballingcr's Ann. Codes, and Stats. Wa.sh. 1897, sec. 1612.
In other jurisdictions four figures shall be counted as one

word. R, S. Wyoming 1899, sec. 4314.
Every three figures necessarily used count as a word. Pol.

Code Idaho, 1901, see. 1780.

Accoi'ding to the well-defined rules of printers, which are
observed by the printing board of the state of Wisconsin, ditto
marks count as a word. All abbreviations also count as a word.
The nature of the state printing has been a matter familiar

10 persons bidding for the position of state printer in the state
of Wisconsin for years. The general nature of the copy, so far
as quality is concerned, has remained substantially unchanged.
It was no doubt the legislative intent, in allowing

"sixty cents per folio for the fii-st insertion and not more than
thirty-five cents per folio for each subsequent insertion"

that tliey were fixing the compensation at a rate sufficiently
high lo compensate the printer for the extra space used and
work involved in printing tabulations and other special copy
where no words or figures were used.
It is therefore my opinion that, in view of the express words

of the statute above quoted and the construction the court has
placed upon those words in the above cited case, a folio of
one hundred words or figures is the unit contemplated by the
legislature in fixing the compensation for printing in the official
paper.
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Educadon- -School Di.siricis—Cities under Specud Charlers—^
Annexation by city of Antigo of a portion of a common school
district adjoining said city brought said portion so annexed un
der jurisdiction of its board of education, pursuant to provi
sions of its special charter, and did not create a joint district of
portion annexed and territory now outside said city.

June 13,1917.
Honorable C. P. Gary,

Superintendent of Public Instruction.
The following is a copy of your letter of May 25:

"Some time ago an opinion was sent out from this depart
ment to the effect that certain territory located in the town of
Antigo. Langladc eounly, and which was annexed to the city
of Antigo by regular proceedings, created a joint school district,
part of which was in the town and part of which was in the
city of Antigo. Tliis opinion was based upon the provisions
of see. 422, Stats.

■'I enclose an opinion given to the council by the-attorney
for the city. Your opinion will settle this matter. Owing to
the fact that the assessment of property will be adjusted soon,
it would seem that an opinion at an early date will be appreci
ated."

With your letter you eiiclosc a copy of a brief made by the
corporation counsel of the city of Antigo, and addressed to the
mayor and common council of that city.

According to the facts as stated in said brief, the city of
Antigo i.s organized under the special act of the legislature,
known as eh. 197, Laws of 1889, and in 1916 adopted sees.
925—17 to 925—21 of the General Charter Law, being tho.se
sections therefrom relating to the annexation of territory.

As I understand the situation, the school district in question
lies adjacent to the city of Antigo and is wholly within the town
of Antigo. It is not a joint school district. By the extension
of the corporate limits of the city of Antigo a portion of said
school district is now a part of said city.

Thq special charter of the city of Antigo contains, among
other provisions, the following, relating to its schoool system:

"Section 94. The city of Antigo shall consist of one school
district. The school commissioners herein provided for shall
constitute and be styled 'The board of education of the city qf
Aptigq.' • "
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"Section 101. The board of education shall have power and
it shall be their duty:
"First. To establish and organize such schools in said city

as they may deem expedient and necessary, and in their dis
cretion to discontinue the same.

< <« « 4^^

"Fifth. To have in all respects the supervision and manage
ment of the common schools of said city, and from time to time,
to make, alter, modify and repeal as they may deem expedient,
the rules and regulations for theii' organization, government or
instruction," etc.

According to your letter, your department decided that tlie
annexation of a portion of said school district by the city of
Antigo created a joint school district composed of that portion
annexed to the city and that poition outside the city, basing
said iTiling upon the provisions of sec. 422, Stats. 1915, and,
[)articularly, subsec. 3 thereof, which roads, in part, as follows:

"Be it further provided that the extension of the corporate
limits of any village or city or the change of organization from
a village to a city shall not in any way affect the boundaries
of such joint district or disturb any of the rights and pi-ivileges
of the residents of such district," etc.

Reduced to a concrete statement, this pai-agraph amounts to

this: the extension of the corporate limits of a city shall not
in any way affect the boundaries o'f a joint school district. In
view of the fact that this whole section concerns joint school
districts, it is clear that it cannot apply to the facts above
stated, there being no existing joint district a part of the terri
tory of which has been incorporated in the city of Antigo.
The supreme court of this state, in the case of State ex rel.

School District No. 1 v. Schrincr, 151 "Wis. 162, construed this
:;rct'on as it read prior to the amendment of 1913, ch. 572, Laws
of 1913. It was held that where a portion of the territory of a
rchool district in the town of Milwaukee was annexed to the
cily of Milwaukee, it did not result in the formation of a joint
school disti'ict but that the portion of the distiTct which re
mained in the town constituted a separate district, and that

the portion which was annexed to the city became an integral
part of the school system of the city of Milwaukee.

Sec. 422 is a general statute of this state, and according tg
.sfc. 4980.
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"shall apply to and be in foi-co in each and every city and
village in the state as far as the same ai-e applicable and not
inconsistent with the charter of any such city or village; but
when the provisions of any such charters are at variance with
the provisions of these revised statutes tlic provisions of such
charters shall ])i-evail unless a different intention be plainly
manifested."

The instant the territory of the town of Antigo, adjacent to
the city of Antigo, became a part of the city, the Special
Charter Law applied to such incorporated territory, and, ac
cording to the provisions of the special charter above referred
to, it became a part of its school system. To hold that the ex
tension of the corporate limits of the city of Antigo over a
part of the school district in question thereby created a joint
school district comprising a part of the territory of the city
and a part of the territory of the town would amount to set-
ling aside the provision of the special charter above quoted.
It would moan that there would be a dual system of education
in the city of Antigo, one of which is under the supervision
and management of the board of education elected by the elec
tors of the whole city, as provided in said charter, and the
other of which would be under the management and control
of the school board elected as provided by general law. This

would be entirely contrary to the scheme of education provided
for ill said special charter.

I am, therefore, clearly of the opinion that the annexation
of the portion of the school disti'iet referred to by you in your
letter brought it under the jurisdiction of the school board of
the city of Antigo, and is not joint with that part of the
school district now outside of the said city.

Vital Omissions in the state record of births, deaths
and marriages may be supplied by positive affidavits.

June 13, 1917.

Dr. C. a. Harper,

State Health Officer.
Under date of June 1, 1917, you ask to be advised as to what

procedure you should adopt in receiving and recording certif
icates of births, deaths or marriages which were not filed at
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the time or times specified in the statute. You say that many
requests are daily received for copies of birth records, for.use
in connection with military matters. In many instances no rec
ord exists in your office. You say:

"In some cases the physician or midwife in attendance is
still alive and can fill out and sign the birth certificate. This,
we believe, is fully authorized under the existing law."

In that you are quite right. While the statute makes it the
duty of certain persons to file the certificate of birth within
five days, sucli time limitation is merely directory. If the certif
icate has not been filed within that time, it may be filed later
:'.nd its filing may be compelled and a penalty imposed for dis
obedience to the statute.

You wish to know, however, how you are to proceed where
the physician or midwife cannot be reached and the parents
are dead.

A search of the statutes fails to reveal any specific provision
for .such a condition. It is certain that under those eircum-

stanecs it is not possible to comply literally with sec. 1022—30,
Stats., which prescribes a standard form of birth certificate, more
especially with subd. (19) thereof. However, there is a provi
sion :

"In case it is found impossible to obtain through the local
registrars complete reports of all births * * • then the state
board of health may cause Ihese i-ccords to be properly col
lected. ' * Sec. 1022—10.

There is also provision made by subsee. 3, sec. 1022—57 for
supplying missing facts and inserting them in the original cer
tificates.

While neither of the provisions applies literally to the troubles
mentioned, they indicate, however, the legi.slative intent tliat
your de|)artnient shall in some way make up a complete record
of births, deaths and marriages.
In my opinion, you arc warranted in obtaining the necessary

matter from any reliable source for making up such record.

This information, I would think, should be in the form of an
affidavit sworn to on the positive knowledge of the affiant.
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AgncuKure—Connty Board—more than $2,500 may be ap
propriated ill any one year bj' the county board for the im
provement of the fairgrounds.

June 14, 1917.

L. J. Fellenz,

District Allorney,

Fond du Lac, Wisconsin.

In your communication of June 13, you refer to an official
,  opinion to you by this department on December 30, 1915, lo
the effect that $2,500 was the highest amount that the county
board could appropriate in any one year for the aid of the
agricultural societies, for the maintenance and making of im-
I)rovemcnts of county fair buildings. (Vol. IV, Op. Atty. Gen.,
p. 1139.) You state that you have discovered that in the re
quest for an opinion you somewhat misstated the facts; that it
appears that the county is the owner of the fairgrounds and
buildings, instead of the county fair association. You inquire
whether, under this statement of facts, it is ray opinion that
sec. 669, subd. (9), Stats. 1915, is applicable, and that the
amount of $2,500 is an absolute limitation upon the authority
of the county board of Fond du Lac county.
Your question must be answered in the affirmative. Subd.

(9), sec. 669 authorizes the county board:

"(9) To purchase land not exceeding in value the sum of
eight thousand dollars for the purpose of holding thereon fairs
and exhibitions of an agricultural character and to grant the

■  use thereof from time to time to agricultural and other socie
ties of similar nature. All fences, buildings, sheds and other
improvements made on such lands by societies using the same
shall be the property of the county; and for the purpose of
improving such lands the county board may receive donations
of moneyj material or labor from any person, tovm, city or vil
lage in the county. Also to vote an amount not exceeding two
thousand five hundred dollars in the aggregate for all societies
in the county in any one year to aid in the purchase of, or to
make improvements upon the fairgrounds for any organized
agricultural society, or to aid any organized agricultural society
or any incorporated poultry association in its preparations for
or conduct of its public exhibitions; and any amount so voted
shall be paid upon demand by the county treasurer to the
treasurer of such organized agricultural society, who shall keep
an accurate record of the expenditure thereof by such society

and file a verified copy of such record with the county clerk
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within one year after the receipt of such amount from the
county treasurer. Providing that no appropriation shall be
made to any agricultural society or other society of a similar
nature in excess of or in preference to any appropriation for
any other such society in the county."

You will note that the land u.scd for fair purposes, together
with all fences, buildings, sheds and other improvements made
thereon by the agricultural societies using the same, is the
property of the county. This is not onlj'^ the case in Fond du
Lac county but is the ease in all other counties operating under
said subd. (9). As was said in the former opinion, this sub
section is both a gi'ant of power and a limitation upon such
power; and it is this provision which authorizes the county
board to vote money for such purposes, while without it, It
would have no such authority.
You are advised, therefore, that only .i^2,500 may be appro

priated by your county board in any one year for the improve
ment upoji the fairgrounds.

Worhnen's Compensation—Interstate Commerce—Wisconsin
Statutes—The proposed amendment to subd. (4), sec. 2394—8,
by Bill 611, S., does not automatically bring railroad trainmen
under the terms of the Workmen's Compensation Law.

June 14, 1917.
Honorable George P. Hambreciit,

Industrial Commission.

In your letter of June 14 you refer to sec. 2394—8, subd.
(4), as the same appears in Bill 611, S., and call my attention
particularly to lines 39 to 41, inclusive, thereof, and .state that
the question has been raised as to whether or not this proposed
amendment in any way conflicts with the rights of trainmen
protected under sec. 1816, Stats. You ask my oiiinion as to
whether or not there would be any conflict whatever in the

application of the proposed amendment with sec. 1816, and what
my idea would be of rewoi'ding lines 39 to 41, inclusive, so as to
read:

"Apply to employes engaged in interstate or foreign commerce
or otherwise only so fai- as the same is permissible under the
laws of the state of Wisconsin and of the United States."
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This section, as it appears in the bill, provides;

"The provisions of sections 2394-3 to 2394-31 inclusive,
shall not apply to employes operating, running or '
or switching freight or other tvains, engines or eais loi a lail-
road company operating a steam railroad as a conimon
unless both employer and employe shall specihea ly,
have voluntarily accepted the provisions of said sections, and
have filed notice thereof with the industrial commission, and
shall apphj to employes engaged in inierslatc or foreign com
merce or otherwise only so far as the same is permissible undei
Ihe laws of the United States.

Under the provisions of this subsection as it appears in the
bill, employes operating, running or riding upon, or switching
freight or other trains, engines or cars for a railroad company
operating a steam railroad as a common carrier are not sub
ject to the provisions of the Compensation Act unless such em
ployes, as well as the employer, shall specilically, in writing,
have voluntarily accepted the provisions of the act and have
filed notice thereof with the industrial commission. The pro
posed amendment to the section does not affect this portion of
the section. The language you have suggested for use in place
of the underlined portion would not, in my opinion, change the
meaning of the section. It would not be any different with
such change than as it appears in the bill. In either event the
class of employes referred to would not be subject to the act
n-ithout the specific aecoptaiicc provided for therein. However,
it would make this construction still more obvious if the word
"then" were inserted at the end of line 36 as it appears in
said bill.

Counties—Bridges and Highways—County not liable for con
sequential damages due to highway construction by independent
contractor. Such contractor is liable only for negligence.

June 15, 1917.

Wisconsin Highway Commission.

It appears from your letter of June 6 that it is proposed to
improve a portion of the county system of prospective state high
ways in the village of Cambria. The particular improvement
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consists in building a bridge across Duck Creek. The highway
at this point is upon the crest of a dam which exists there for
the purpose of developing a water power, and the bridge spans
the flume for carrying waste water, in other words, the spill
way. 'i'he improvement will necessitate a reconstruction of the
flume, and during the work it will be necessary to take care
of waste water. In the past it has been possible to care for
the watei- through the mill flume, but it is not certain that the
last named conduit will be sufficient to discharge the waters
from the pond in case of heavy rainfall, and hence there is
the possibility of the dam being waslied out during the con
struction work, causing considerable damage. Upon these facts
you submit two questions:

U To what extent would Columbia county be liable for dam
ages which might occur through the construction of the flume,
as hereinbefore explained, assuming that the work is to be done
by conti-act wherein it is provided that the contractor shall as
sume and be responsible for all damages ?

2. To what extent would the contractor for such work be
liable for damages which may result through action of the
water ?

Vou are advised that Columbia county would in no manner
be liable for such damages, provided the work is done by an
independent contractor. That would be so even though the
contract were silent as to the responsibility for damages, but
such a provision in the contract is an added and sufficient rea
son for holding that the county would not be liable.

Counties are political subdivisions of the .state created with
out the consent of its residents and for the purpose of exercis
ing governmental functions and performing public acts. Coun
ties ai'c frequently denominated quasi-coi'porations. Catlicart
v. Coimtock, 56 Wis. 590, 606. In so far as the acts of ;i
county are of a purely sovereign character pei-formod in the in-
teiest of the public and through which the county derives no
pecuniary gain, it incurs no liability except such as may be
created by statute, as for instance the maintenanee of highways
and bridges, caring for the poor, providing for the administra
tion of justice and the enforcement of criminal laws. The
doctrine of responsibility of the master or employer for the
acts of the servant or employe has no application to counties
generally. The reason for this Is that the counties are part of
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the machinery of state government and their functions are
wholly of a public nature. I'hey are created as a matter of /
public convenience and governmental necessity. 9 Corpus Juris
469-470; 11 Cyc. 498; Randalls v. Waukesha County^ 96 Wis.
029; N. P. Ry. Co. v. Tillotson, 147 Pac. 423; Sadlier v. Nmv
York, 78 N. E. 272; Downing v. Mason County, 8 S. AV. 264
(Ky.); Ttjso7i V. Baltimore County, 28 Md. 510; Walters r.
Wicomico Co., 35 Md. 385; Siuineford v. Franklin Co., 73 Mo.
279.

"In the absence of statute a county is not liable for damages
to private interests by the construction of public works and im
provements.

"• * * The statutes prescribe all the duties which coun-
lios owe and impo.se all the liabilities to which they arc .sub
ject. and unless made so by cxpre-ss legislative enactment, they
are not considered liable to persons injured by the wrongful
neglect of duty or wrongful acts of their ofTiecrs. agents oj* em
ployes done in the course of the performance of corporate powers
or in the execution of corporate duties. * * *" 11 Cyc.
498^99.

"According to the prevailing rule, counties arc under no
liability in respect of torts, except as imposed (expressly or by
necessary implication) by statute. They are political divisions
of the state created for convenience, and arc usually regarded
not to be implicdly liable for damages suffered in consequence
of neglect to" repair a county road or bridge; such a liability
unless declared by statute is generally, but not quite universally,
denied to exist. • • •.
"A county, though it has power to erect and repair public

buildings, * • * is not responsible, in the absence of a stat
ute making it so, for injuries resulting from the unsafe and
dangerous condition of county buildings, * • *. A county
was accordingly held not to be liable for an injury suffered by
the plaintiff, who, when in attendance upon court as a witness,
was precipitated into the cellar of the court house in consequence
of the negligent omission of the agents or officers of the county
to guard or light a dangerous opening leading into the cellar."
4 Dillon, Municipal Corporations (5th ed.) sec. 1640.

In an extensive note the author has eolleeted a large num
ber of authorities upon this point. See also sees. 37 and 38 of

the same work.

There is no statute, so far as known, which renders a county
liable for negligence of its officers, agents or employes in carry-

28—A. G.
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ing on road construetiou work, and 1 conclude, thercliore, that
the county is not liable for their acts.
As to the second question, I am of the opinion that the con

tractor would be liable for damages resulting through his neg
ligence. It seems to me unnecessary for the county or the state
to go into that (luestion, and I am not prepared to say what
would be actionable negligence on the part of the contractor.
That, I believe, is a (luestion of fact rather than law, and within
certain limits would be for the jury. It seems to me sufficient
to know that the county is saved from liability, as, of course,
the state is likewise. I believe that the county and the state
pre on the same footing in this matter, that both have the same
interest in this public improvement, and neither is liable for
consequential damages which may result.

Legislature—Public Oftcers—Council of Defense—A member
of the legislature i-eceives a salary for his term and hence is not
entitled to pay as a member of the state council of defense,
under sec. 4, ch. 82, Laws of 1917.

June 15, 1917.

Honorable JIerlin Hull,

Secretai'U of State.

You have this day asked to be advised-whether a member of
the present legislature who has been appointed a member Oj.
the state council of defense is legally entitled to compensation
for his services as a member of said council.
In my opinion, he cannot receive compensation for such serv

ices. The state council of defense was created by ch. 82, Laws
of 1917. It is provided by sec. 4, of said chapter:

''The members of this council, unless receiving a salary or
pay from the federal government, from the state or from a
county or municipality, shall be paid as compensation the sum
of five dollars per day for each day actually spent in the work
of the council: the members of the commission shall receive also
their traveling expenses incurred in the actual i)erformance of
their duty."

Stated negatively, those who are receiving compensation from
the national, state or local government cannot receive compen-
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sation as inembci-s of tliis council. Members of the assembly are
elected for a term of two years and receive a salary of five hun
dred dollars. Beyond tiuc-stion, no member of the letrislature
during its session is entitled to a per diem under said sec. 4,
ch. 82, Laws of 1917.
While the constitution states that the salary of members of

the legislature is for his services during a regular session and
that no additional compensation shall be paid for special ses
sions, still, I think that this salary is to be regarded as for the
entire term, and therefore would prevent a member of the legis-
latui-e who is a member of the council of defense from draw
ing a per diem, under sec. 4, even when the legislature is not
in session.

Lahor—Minors—Child Labor—Delivery of merchandise by
childi-en between 12 and 14 years of age prohibited.

June 16, 1917.

Stanley G. Dunwiddie,

Di.ttrict Attorney,
Janesville, Wisconsin.

In your lettci- of June 13 you submit the following:

"We have in this city a delivery system which handles all
the deliveries from the various groceries. Under sec. 1728a,
subsecs. 3 and 4, can a boy between the ages of twelve and four
teen, upon securing a permit, work on such deliver} wagons
during summer vacations?"

Sec. 1728n eovcJ's the subject of child labor permits. Subsec.
3 thereof sets out certain specific kinds of emplojunent, which,
in the legislative judgment, should not be performed by chil
dren under fourteen years of age:

•  • Factory, manufacturing establishment or work
shop, .store, hotel, restaurant or bakery, mercantile establish
ment, laundry, telegraph, telephone or public messenger serv
ice, delivery of merchandise or at any gainful occupation or
employment, directly or indirectly, except as provided in this
section."

The effect of the statute is that the above quoted employments
are forbidden at any time, to children under the age of four-
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teciij unless they arc specifically excepted in some other portion
of the section.

We turn now to one of those exceptions known as vacation
employment permits, given in subsec. 4, sec. 1728a;

"No child under the age of fourteen yeai's shall be employed,
required, permitted or suffered to work at any gainful occupa
tion or employment at any time except that dmliig the vacation
*  * * any child between the ages of twelve and fourteen
years * * • jaay be employed in any store, office, mei-can-
tile establishment, warehouse, telegraph, telephone or public
messenger service * » » provided, that it shall have first
obtained a permit,'' etc.

It will be noted that the substance of the above quoted excep
tion in subsec. 4 is to the effect that children between twelve
and fourteen years of age, in vacation time, who obtain per
mits, may work in a store, office, mercantile establishment, ware-
liouse, telegraph, telephone or public messenger service, in a
town in which they reside.
Among the forbidden employments in subsec. 3, is "delivery

of merchandise." This does not appear in the list of occupa
tions in which, in the legislative judgment, cliildren between
the ages of twelve and fourteen years might engage. It, there
fore, remains by statute, one of the forbidden employments for
children under fourteen years of age.

Public Officers—Town Board—Marshal—Town board, under
conditions named, may appoint a marshal, who may arrest witli-
out warrant persons violating penal statutes.

Aulomohiles—Motor Vehicles—Traffic Regulations—Subsec. 1,
sec. 1636—496 regulates turning of motor vehicles; town may
enforce such statute.

June 18, 1917.
Helmuth F. Abps,

District Attorney,
Chilton, Wisconsin.

Under date of June 14, 1917, you have submitted the follow
ing questions:

"1. Is the town board of supervisors empowered to appoint
a marshal to act as a police officer, with power to arrest with-
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out warrant when offenses arc committed in his presence, and
serve processes and otherwise exercise the powers of a constable?
"2. Can the town board of supervisors, to aid in the enforce

ment of sec. 1636—40 * * * establish a safety station in
an unincorporated village in said town, compelling all vehicles
to keep to the right of the center of the intersection of two
streets in said town at all times?
"3. Would a post located exactly in said intersection of two

streets constitute a nuisance, admitting for this purpose that
the town board had the right to compel all vehicles to keep to
the right of the center of the street and the intersection?"

1. A duly apx>ointed marshal is a police officer. The title of
the office itself, by implication, carries authority to exercise the
usual functions of a police offtcor. That is the title of the ex
ecutive officer of the federal courts, of the chief of police in
smaller cities, and is of well known legal significance. Its pop
ular meaning is the same as its legal significance. Police of
ficers and, for that matter, any person, may arrest a person in
the act of committing a crime, and, of course, without war
rant. It would be more than ridiculous if the law required
that in case a murder was being committed an eye witness
would have to go to a magistrate for a warrant before he could
interfere and arrest the criminal. The town board is authorized
by subd. (7), sec. 819, to appoint not exceeding three police
men, to serve in an unincorporated village within a to>vn. I
under.stand the town you speak of has such a village. Other
statutes may apply, depending upon the population of the town.
The town meeting, provided the population is not less than
five hundred, may confer upon the town hoard all of the pow-^
ei's given to villages by eh. 40, Stats., subd. (13), sec. 7(6.
Among the powers given to villages by said chapter is the

power "(7) To appoint a village attorney, a pound master, a
marshal," etc. Sec. 893, Stats.

It would seem that these statutory provisions are sufficient for
the purpose you have in hand, so far as the appointment of
officers is concerned..

2. Sees. 1636 49 to 1636—52 cover and include all statutory
regulations for the operation of automobiles on the public high
ways. Among other things, it is there provided:

<<• • • ̂ Yny such person so operating a motor vehicle shall,
at the intersection of public highways, keep to the right of the
center of such intersection of such highway when turning to
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the right and pass to the right, of the center of such intersec
tion when turning to the left." Subsoe. 1, see. 1636—496, Stats.

Failure to ob.sei've these i-egulations subjects the offender to
the penalty prescribed by see. 1636—64. I can .see no reason
TO doubt the right of the town officers to enforce these regula
tions and feel certain that an action can be maintained against
those who violate it. The town board is especially charged witli
seeing to the safety of public travel.

"(10) It shall be the duty of each board of supervisors to
establish rules and regulations * * * to provide for the
safety of travel along any i)ublic highway." Sec. 1223, Stats.

3. Whether a post situated as specified in the third question
would be a nuisance is more a question of fact than of law.
Under some situations in might be held a nuisance. This reg
ulation as to turning at the intersection of highways applies
only to motor driven vehicles and as to them it applies only in
case they turn to the right or to the left. People traveling the
highways have a right to presume that the portion thereof
fitted for traffic is in safe condition. A jjost such as you men-
lion firmly set in the .street might not be visible to a pei-soji
ti-aveling the highway at night with horse drawn vehicles, and
might cause damage to jTcrsons or property, or both.
In case of accidental injuiy caused by such post, the court

would likely submit to the jury the question of whether or not
it was negligence on the part of the tomi to place the post
there, and whether the negligeiTce of the person damaged con
tributed to the accident.

You have doubtless observed that the signals of this kind are
usually set in a movable base and arc easily tipped over. Such
a device would not be apt to cause injury even if collided with,
and it would seem to me a part of prudence for the town
offieei-8, in case they placed such a sign, to have one of a collapsi
ble or movable character.

You are advised, however, that whether the sign is present
or not the opei-ators of automobiles who turn at the intersec
tion of highways are obliged to observe the statute and mu-st
determine in the absence of a sign post, at their own peril, where
the center of the intersection is.
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Appropriations and Expenditures^Education--^Cons\vactt\on
of appropriation law for vocational schoola.

June 18, 1917.

Honorable Frank Glynn, Secretary,
Slate -Board of Industrial Educaiion.

In your letter of June 11 you submit the following:
"The Bray substitute ameudment No. 2, S., to Bill No. 46.},

S line 55 page 3, as printed, contains the following statenmnt:
"" 'Schools created under section 5;)3p—1 to section oo3p 15,

inclusive, shall he known as vocational schooL^
"kge 5, section 2. line 3, as printed,-subsection (3), see.

"°:-Thc"r™aimlcr si,all bo distributed for state aid for in-
dusti-ial schools established aud maintamed pursuant to subsee-
^'";Jub:rtSS^r"?s.ffits. for 11.1b, reads
""■■"irlUy town 0,- villaRO or city of over five thousand in-

!HHa?^;rsehorfSrtJ,.^trL'^^^^^
diistries commerce and household arts in pait-time-da>, ato e"':Lses and such toer b,™,^ - ̂
-.tnA in snbsection 1 of section 5:)3p—5 ot the statutes oaiu
board may take over and maintain in the manner provided mLcthms 553P-1 to 553p-15, inclusive, any existing schools of
''"-This'ch^^^^ as noted in sec. 553p-2 of the Bray substituteamendment:'which provides that the -J>ools shaU be e^

for in sees. 553p—1 to 553p—la, inclusive.
You arc advised that while the matter is in bill form, it would

seem advisable, in order to remove doubt in the minds of those
who have occasion to construe the bill, the word voca
tional" be inserted in the place of the word industrial,^ and
that the same change be made where the word "industrial ap
pears in the appropriation section. , . . , »

If, however, the word "vocational" is not substituted for the
^prd "industrial," it is very apparent from a reading of the
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entire law and the legislative purpose sought to be accomp
lished, -that it would not change the apportionment of state aid
heretofore given.

Fish and Came—Undersized trout taken in open season un
lawfully and found with others lawfully taken can be confisc
ated.

"Nonresidents" in contemplation of sec. 62.25 does not in
clude actual residents who have resided in this state loss than
one year.

June 18, 1917.
Gad Jones,

District Attorney., ,

Wautoma, Wisconsin.
Iji your letter of June 14, you submit the following question:

1. Docs sec. 62.04, subd. (3), authorize deputy conservation
wardens to seize fish lawfully caught when the saine are mingled
with others unlawfully taken and are in the posse.ssion of the
person who caught them ? In other words, if a fisherman has
taken during the o])en season six trout less than seven inches in
length and nine trout more than seven inches in length and
has them all in his ])o.sscssion at one time, should the deputy
conservation wai'dcn seize and confiscate only the undersizeil
trout or should he seize the whole bag?"

Said subd. provides:

"(3) They shall seize and confiscate in the name of the state
any wild animal, or carcass or part thereof, caught, killed, taken,
had in possession, sold, or transpoi-ted in violation of this chap
ter, and cither of them may, with or without a warrant, open,
enter, and examine all buildings, camps, vessels, bouts, wagons,
cars, stages, tents, and other receptacles and places where he has
reason to believe that wild animals taken, or hold in violatio.n
of this chapter arc to be found; but no dwelling house or sealed
railroad cars shall be searched for the above purposes without
a warrant."

Under this ijrovislon of the statute, only those fish that have
been unlawfully taken and unlawfully held in his po-ssession can
be eonfi-scated. So long as a person who caught them has them
in his possession and they have not been given into the hands
of a common cari-ier so as to come under some other provision
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of the statute, only those fish that have been unlawfully taken
can be confiscated, so that the trout that arc less than seven

inches in length should be taken, and those trout over seveii
inches in length are not to be taken.
You also submit the following:

"2. Under the provisions of see. 62.25 it is made unlawful
for nonresident males over the age of sixteen years to catch
fish in the inland waters of this state, unless a license has been
duly issued to them by the conservation commission. Does the
term 'nonresident males' include actual residents of the state
who have resided in the state for less than one year?"

This statute speaks of nonresident males. A noni-esidcnt is
one who has his residence in some other place than the state of

Wisconsin. This statute does not speak of state citizenship nor

of electors of this state. An elector is required to have a resi

dence in this state foi* one year before he becomes a real elector
or a person who is permitted to vote. A resident is one who
has his residence in this state. That is established as soon as

a party leaves another residence outside of this state and moves

into this state and establishes his home here, with the intention

of staying here permanently. It does not require any length
of time before a residence is established; it may be established
simultaneously with the establishment of a location in the state.

This question, therefore, must be answered in the negative.

Corpovaiions—Insurance—Company in question cannot amend
its special charter, under sec. 189Gm.

June 18, 1917.

Honorabj.k F. W. Kubasta.,

Deputy Commissioner of Insurance.
Ihider date of June 15, 1917, you have submitted these ques

tions :

"Can a mutual insurance company organized by special act
of the legislature amend its articles of organization as provided
for under sec. 1896m?

"For example, the Gcrmaiitown Mutual Fire Insurance Com
pany was created by ch. 278, Laws of 1854. Can such com
pany now amend its articles of association under said sec.
18967n?
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I am quite strongly of the opinion that the second question

must be answei-ed in the negative.

"Unless otherwise provided therein, the articles of organiza
tion of any mutual insurance company * o * be
amended by a vote of three-fourths of the members voting at a
regular oi- special meeting." etc. Sec. ISOGjr, Stats.

In this section, the expression "articles of organization," if

applied to the Germantown Mutual Fire Insurance Company,

must relate to its charter, in other words, to ch. 278, whereby
said corporation was created. Now the last sentence of said

chapter says:

"The legislature of this state may at any time alter, modify
or repeal this act."

That is but a ditferent way of saying that the articles of incor

poration of that company are to be amended by the legisl.i-

ture. The manner for the amendment is provided for in the
chai'tcr, or articles of incorporation.

By indirection, tlie members of the Germantown Mutual Fire

Insurance Company can change their articles of incorporation.
By sec. 1789 every corporation may be dis.solved by its members,

and see. 1764 makes provision for winding up the affairs of a
dissolved coi-poration and distributing its property. Of course
this is not the purpose of the statute just mentioned and would

be an unsatisfactory way of accomplishing the purpose of
amendment, ordinarily.

While it is probable that the courts would hold that a mutual

insui'ancc comi)any organized by special act of the legislature,
wherein no mention was made of amendment, could avail itself

of the provisions of sec. 1896ni, such conclusion is by no means

certain. It would seem that the statute ought to be so worded
as to make it perfectly plain than an amendment may or may

not be so made; in other words, the legislative intent should be
plainly expressed.

In this connection, attention is called to the fact that all

corporations organized by special legi.slativc act or under gen
eral statutes, for any of ,the purposes mentioned in eh. 86, en

titled "The Organization, Powers and Dissolution of Corpora
tions," may amend their articles of organization by vote of the

stockholders or members.

"Any corporation organized under any special charter or
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general law for any of the purposes for which corporations may
be formed under this chapter may amend its charter or articles
or organization, according to the jirovisioiis of section 1774, and
may * * * abandon its organization and organize under
this cha])tcr by the adoption of articles of organization accord
ing to section 1772," etc. Sec. 1790, Stats.

The statute just quoted, however, does not apply to insurance
companies. The closing ]>aragraph of sec. 1771 expressly ex
empts from ch. 8(5 the business of banking, insurance and rail
roads.

Con(r<ic(s—Ayricullurc—Nonwarranty clause in contract for
sale of seeds, no defense to a prosecution under sees. 1494x—1
to 1494.r—16.

June 18, 1917.

lIONORABLt: A. L. Stone,

Siaic Seed Inspector,
University of Wisconsin.

In your letter of June 13, you state that it is customary for
some of the seedsmen to attach to their contracts of sale of seeds,
a nonwari'anty clause, as follows:

"We give no warranty, express or implied, as to description,
quality, in-odnctiveness, or any other matter of any seeds, bulbs
01- plants we send out, and we will not be in any way rc-sponsible
for the crop. If the purchaser does not accept the goods on
these terms, they are at once to be returned."

You submit the following question:

"The (luestioii upon which I would like a decision is this.
What effect does the existence in the statutes of sec.s. 1, 2, 3, 4, 5
and 7, eh. 493, Laws of 1913 [1494a;—1, et seq.], have on the
aforesaid clause ? In other words, can the seedsman protect him
self from the consequences of selling impure seed by insisting
that the nonwarranty clause is a part of the sale contract?"

Sec. 1494a;—1 provides:

"No per.son. firm or corporation shall, by himself, his agmt,
or as representative of any other person, firm or corporation,
.sell or offer for sale or distribution within the state for seeding
purposes any lot or package of agricultural seeds exceeding one
pound in Aveight unless the same, when put up in either open or
closed packages, shall have attached thereto a label on which is
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plainly printed or written, in the English language, the fol
lowing."

Sec. 1494a:—2 defines agricultural seeds.
Sec. 1494ar—3 defines the standard of the seeds in question.
Sec. 1494a:—1 provides for the labeling of impure seeds.
Sec. 1494a:—5 provides for .the labeling when seed contains

foreign matter.
Sec. 1494a:—7 defines what constitutes misbranding.
Sec. 1494a:—15 provides the penalty:

"Whoever violates any of the provisions named in sections
1494a;—1 to 1494.r—16, inclusive, or who shall attempt to inter
fere with the inspectors or assistants in the discharge of the
duties named therein, shall be guilty of a misdemeanor and uj)on
conviction sliall be jninished by a fine of not less than ten nor
more than fifty dollars for each and every offense."

The object and purpose of the law regulating the sale of agri
cultural seeds becomes very apparent upon a reading of the en
tire law upon the subject. It is not within the power of any
person dealing in seeds in the state of Wisconsin, within the
scope of this law, to contract out of his liability under the law.

This is in the nature of a criminal statute wherein a penalty
is pi'ovided for all persons within the class therein described for
the violations mentioned in the statute; and so far as getting any
protcction for himself by attaching the nonwarranty clause to
sale contracts the seedsman gets no protection at all. If lie
brings himself with respect to quantity and placc.of sale of seeds
within the jirovisions of sec. 1494.r—1, cA seq, he is bound by it;
and if he violates any provision thereof, he is, upon conviction,
subject to the penalty provided for in sec. 1494a:—15.

Phi/sicians and Snrfjcona—Opfomefr?/—Optometrist not al
lowed to use title "doctor" or "Dr."

June IS, 1917.
Honorable C. D. Waugh, Secretary,

Board of Eraminera in Optonietry,
Milwaukee, Wisconsin.

I have your letter of June 15, in which you refer to the opin
ion rendered you under date of October 31,1916, and ask specific
ally the question whether a licensed optometrist is entitled to
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use the title "doctor" or the abbreviation "Dr." in connection
\vitli hi.s j)rofossioiuil i)racticc in advertising and correspondence.
The oi)inion to you, above referred to, states Ihe proposition

that the use of such title oi- abbi-eviation by one who is merely a
licensed optometrist is a violation of sec. 143571, Stats. You
state that you have been .shown an opinion by an attorney to an
optometrist to the effect that it is legal for a licensed optometrist
to use this title and that this opinion is rendered in view of the

fact tliat optometry is a legally recognized profession and that
many optometrists have been given the degree of "Doctor of

Optics" or "Doctor of Optometry" upon graduation from prop
erly chartered and reputable schools of optometry.

Notwithstanding this opinion, it is the view of this depart
ment that the matter is govenied exclusively by the provisions
of see. 14357i, Wis. Stats., and that this statute determines the
question, so far as this state is concerned, conclusively and be-
3'ond any room for argument.

hilomcating Liquors—Baker Law—After a municipality has
been dry for at least one year no licenses can thereafter be
granted in excess of the ratio of sec. 1565d if the same becomes

wet.

June 19, 1917.
James H. Hill,

District Attorney,
Baraboo, Wisconsin.

You have stated to me that in the village of LaValle, in your
county, which has a population of less than five hundred, there
were three licenses in force from the 30th day of June, 1907, to
the 30th day of June, 1914; that at the spnng election in 1914
the village voted dry, and no licenses were issued from the 30th

day of June, 1914, to the 30th day of June, 1915; that, during
the year 1916 two licenses wore issued, but one discontinued to

operate after an action was instituted to abate the same. You

submit the question as to how many licenses can be granted dur
ing the coming license year, and to what persons or places.

This question is answered by the decision of our supreme court
in the ease of State ex rel. Oiuen v. Schotfen, 160 N. W. 1066.
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Undor this decision nil rights for a ]ircfci'cnce for the various
locations Inivc been lost by the fact that the village was dry for

cue year, and no more licenses can now be granted in the village
than one for every five hundred of the inhabitants or fraction
thereof, which makes one license for the village of LaYallc.
This license may be granted to any iierson who is deemed a

propel' person by the village board, and to any location that is
deemed a suitable location. The fact that one of the applicants

ojieratod a saloon jiart of the last license year under a void li
cense is a question that the board may consider in determining
his fitness, but does not make him unfit as a matter of law for

having a location issued .to him.

Educaiion—District School—Conservation Commission—A

school district has ]iower to lease lands for a schoolhouse site.
The state conservation commission has no authority to lease

state park lands to a .school district for a schoolhouse site.

June 21, 1917.

Honorable C. P. Gary,

Superintendent of Puhlic, Instruction.
In your letter of June 14 you submit the following question

which has been put to you by the school clerk of the high school

district in the town of Gibraltar, Boor county, Wisconsin, and

you submit therewith the original letter of said clerk and a copy
of your reply thereto. The question reads as follows:

"We have had an offer from the state conservation commission
through the superintendent, Mr. Doolittle, of tlio Peninsular
Slate l^ark, to get a site for schoolhouse and also land for agri
cultural and horticultural purposes to bo used in the agi'icul-
tural studies of the high school Avith the understanding that this
land will be leased to the town of Gibraltar as long as it is used
for school purposes, fan this be done legally?"

Sec. 430, subd. (5), clearly gives to a school district the power
to purchase or lease a suitable site for a schoolhouse, and such a
district may authorize its school board to enter into a contract
to carry out the instructions of the district.
I liaA-e examined the statutes relating to the powers given to

the conservation eominission of this state and I am unable to find
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any authority, exju-css or implied, giving to such boai'd the right

lo enter into a contract to sell or lease any of the park lands
under its supervision to a school district, for the purpose of a
schoolhouse site.

See. 1404/—3m as amended by eh. 262, Laws of 1917, ein-

powei-s the state conservation commission to

"have cliarge and supervision of all parks now owned or here
after ae(iuircd by the state."

To effectuate such supeiwision the crnunission is given special
]jowers

"to lay out and oniamcnt any state park, to govern and manage
the same, to lay out and construct all proper roads and bridges
therein, to permit people to camp in and use such park under
restrictions and rules made by it," and "to allow the state agri-
eultuj-al and horticultural societies to establish and maintain,
upon any portions of the lands of the state parks which it
deems suitable, such nurseries, experiment stations, and build
ings as will best serve the i-equircments of said societies."

The language above quoted defines very clearly the purposes
for which the state conservation conunission may devote state

]>ark lands and this language is so definite and clear that it ad
mits of no construction to allow said commission to sell or lease

any of said park lands to cither a school district or to a town for
a schoolhouse .site or for agricultural or horticultural purposes.
The statute above quoted clearly provides that the said commis
sion ma.y allow the state agricultural and horticultural societies
to establish and maintain upon park lands, nui*series and experi
ment stations. This authority as given cannot be extended to
include school districts.

This department has recently held, in an opinion to the con
servation commission under date of February 3, 1917,* that the
commission has no authority to sell or grant for railway right
of way ])urp()ses any park lands of the state.
In another opinion to the said commission under date of Octo

ber 12, 1916, Vol. V. Oi). Atty. Gen., p. 761, it was held that the
commission has no authority to close up a public highway in a
state park. Both of these opinions are based upon the absence
of any expressed provisions in the statutes authorising the board
to perform such acts.

* Page 68 of this volume.
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It is therefore my opinion that the state conservation commis
sion may not enter into a legal contract, leasing to the said
school district any part of the park lands under its eharge and
supervision for the purposes of a schoolhouse site or for agri
cultural or hoi-ticultural experiments conducted by the proposed
high school.

Intoxicating Liquors—Beer may be manufactured in a dry
city but cannot be sold to a consumer directly in said city.

Beer may be sold from a warehouse station to a consumer if
a license is held for such place.

June 21, 1917.

A. L. Stengel,

District Attorney,

Fort Atkinson, Wisconsin.

• In your letter of June 19 you state the city of Fort Atkinson
voted dry this spring and that there is a breweiy within your
city. You submit a niunber of questions, which I will answer
in the order in which you have asked them:

1. "Can the brewery manufacture beer in the city of Fort
Atkinson after July first?"

There is no law proliibiting the manufacture of beer in a dry
city and this question must be answered in the affirmative.

2. "If the bi'cwery can manufacture beer within this city,
can it sell directly to its consumers within the city?"

This question must be answered in the negative.
A brewery is not authorized to sell beer within the munieipal-

itj' in which it is located, to consumers, without a license. Stale
t:. Miclicls, 115 Wis. 43.
As the" brcweiy cannot now secure a license in your city, it,

follows that it is not authorized to sell liquor to consumers after

July first.

3. "If it cannot sell beer directly to the consumers in this
city, can the beer be shipped out of the city to a warehouse sta
tion and sold from there directly to the consumers?"

If the bi'cwery located in your city has a warehouse station
in some town or viUage which is wet, and if a license has been
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secured for tiie warehouse station, then liquor may be sold from
said station lawfully, provided that the title to the liquor passes
from the seller to the pureliaser at the warehouse station for
which a license is held. Under the law of sales, the sale must
take i>Iace at the licensed location.

In this connection, it mij?ht be well for you to read carefully
the last i)art of sec. lot)').
There is a bill pending in the legislature at this time concern

ing the shipment of li(juor from a licensed location to the con
sumer, to the eflect that this must be done by common carrier
only. I understand it has not yet become a law, and whether
it will or not 1 cannot at this time definitely determine.

Public Officers—Constifutionul Law—Tenure of office of city
officials considered.

Sec, 959^—41p held constitutional,

r. A. -Mahkham, June 23, 1917.
1)isfricf Aiforne\j,

Beavei' Uani, "Wisconsin.

In your communication of June 19 you state that the mayor
of a city of the fourth class and operating under the General
Charter Law and having a jiopulation of less than 4,000, in May,
1910. appointed a fii'c and police commission, pursuant to eh. 187,
Laws of 1909, and that the commission then appointed a chief
of police and other police officers; that in 1911, pursuant to
eh. 418, Laws of 1911, the common eouneil by a unanimous vote

and the ajiproval of the mayor, adopted sees. 959—IH and

959—41)»; that jirior to the appointment of the fire and police
commission the police officers consisted of a city marshal who had
theretofore been elected ])y the people; that the present chief of
])olice was api)ointed by the commission and has continued to

hold such office up to the present time under the original ap
pointment. You state that the common council, under the pro
visions of see. 959—41 o now votes to rescind the adoption of the
two above sections. Upon the above statement of facts, you
state a number of questions which I will answer in the oixler in

which you have given them:

"1. What efl'eet if any has such action of the common council
upon the tenure of office of such chief of police and other police
onieers holding office under appointment of such commission?"

2fl—A, G
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' See. 959—41o i)vovidcs:

"In any eitv havinjx a populalion nf four thousand or less,
see.tions 959—41/ and 959—41hi of the statutes shall only ai)ply
if the eoiiiinon coimcil. by a majority of the ineinljers eleeted
and the ai)proval of the mayor, or by a two-thirds vote of all
of the meniljers elected witliout such approval, shall adopt: said
sections; l)ut the common council may at any time tliereaftei-
rescind such action by a like vote, and thereupon said sections
shall not apply.'".

<)5()—41^; provides as follows;

••The officers in cities of the foui'th class, having a population
of four thousand or less inhabitants, that have not adopted or
have rescinded the adoption. of the provisions of sections

•(>59 ni and 959— of the statutes, shall be a. mayor, treas
urer. clerk, comptroller, attorney, two or more justices of the
peace, one or more constables, as the common council may de
termine l)y ordinance, a sti'cet commissioner, chief of fire de
partment, one or more polieemen, two aldermen and one super-
visoi- from each ward, and such other offieers or boards as the
common council may deem necessary. Provided, that the com
mon council by a two-thirds vote may dispense with any of such
offieers except'justices of the peace, and provide that the duties
of such otTiccrs may be performed by any other officer or board."

You will note that under the last above quoted section the city
that has rescinded the action adoptinf? said sec. 959—41/ and

959— has one or more policemen. The chief of police

and other police of your city who were duly appointed pi-ior
to the last vote of your common council rescinding; Ihc adoption
of the. said sections, in my opinion, continue in office as police
men of the city until some action is taken to i-emovo them from
office or to diseontinue their i-espeetivc offices. The offices held
by said polieemen. havinp: i)ecn legally created by tlie city, and
the, appointments to the office havdng been legally made, I see
no reason why sucii offices would not continue until di.scontinucd
by affirmative action of the city oi- by a removal of the officers ))y
the mayor and common council.

"2. How long after such rescission by the common council
will such chief of police and police officers continue to hold
office?"

As stated iu answer to the first question, all of the police of
fieers will continue in office until affirmative action is taken by
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the couiK'il in the matter, cither by (liseoiUinuiiij; the office or
removal of the Haiti police officers and the appointment of suc
cessors.

"3. Can the mayor immediately after such action of the com
mon council, ̂ Yith the approval of the common council, appoint
new police officers?"

Tliis question must be answered in the affirmative. Police
olficer.s appointed by the fire and i)olicc commissioners have no
i-egular terms of office and can be removed at. any time wluni
the mayor and common council so decide.

"4. Can such common council, by a two-thirds vote under the
provisions of sec. 959—41p immediately aftei' rescinding the
adoption of sees. 959—ill and 41/n, dispense with the office of
chief of police and all other policemen and provide for the per
formance of police duties by some other officer or board?"

This question must be answered in the affirmative for it is ex-
pros.sly provided in said section that the common council shall
have such powers.

''5. If so. can the common council dispense with the office of
chief of police and still retain other police officers?"

In view of the provisions of said section and in view of what
has already been said, this question must be answered in the
affirmative.

"6. Is sec. 959—41p constitutional?"

With reference to the last question, you make the following
observation in your letter:

"It will be ob.served that the last mentioned section is very
broad and seems to empower the common council to dispense
with all officers excepting only .lustiecs of the peace, including
the common council itself. If this section is constitutional then
the common council could dispense with the aldermen of such
city, and the question would then arise as to who thereafter
would run the city government, and make appointments, etc."

You will note that the last clause in said sec. 959—Hp re
quires the common council, if they dispense with any officer, to
provide that the duties of such office may be performed by an
other officer or board. If the common council should dispense
with the aldermen of such city, then they Avould he required to
provide that the duties of the common council should be per-
formed bv an officer or a board. After a careful examination



452 Opinions of the Attorney-General

of this stntuto, T can sec no reason to doubt its constitutionality.

Cit)' councils are often sivon the right to create new offices and
discontinue existing offices. In doing this no constitutional re
strictions are violated.

It has often been argued that the legislature has not the right
to delegate to other bodies the power to make laws or to repeal
them, and it has been laid dowi as a rule that the expediency
of the repeal of existing laws cannot be submitted to a popular

vote. See Lcssman v. Territory, 3 "Washington Territory 452;
Thornton v. Territory, 3 Wash. Terr. 482; State v. Copeland,
3 R. I. 33; 19 Am. & Eng. Enc. Law 493; Santo v. State, 2 Iowa

165.

In the Rhode Island and the Washington cases it appeared
that the delegation was to an election precinct, instead of to a
munieipality. And in the Iowa case it would appear that under
the constitutioji of Iowa, the legislature did not have the right
tc delegate legislative powers to municipalities. It is however a

well rccognij^ed principle of constitutional law that the legisla
ture has the power to pass a law the operation of which is made
to depend u])on the happening of a contingency or future event,
and that the contingency or future event upon which the law i.s
to become operative may be a favorable vote of the people in a
certain locality. See State v. O'Neill, 24 Wis. 149; Tiyan u.
Outagamie County, 80 Wis. 336; Northern Trust Co. v. Snyder,
113 Wis. 516, 531.

In Wisconsin, the legislature may delegate to cities and mu
nicipalities legislative authority incident to municipal govern
ment. hhtrniini v. Johnson, 62 Wis. 620. See also 8 Cyc. 839.
I am, therefore, constrained to hold no provisions of the con

stitution are infringed by this statute.

Intoxicating Liquors—Soft drinks, if they are malt liquors
containing some alcohol, cannot lawfully be sold in dry ter
ritory.

June 25, 1917.

J. C. Davis,
District Attorney,

Hayward, Wisconsin.

In your letter of June 23 you state that the city of Hayward
is dry territory; that some of the exsaloon keepers are running
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so-called soft drink stands and are selling certain beverages
manufactured by the breweries, especially for sale in dry terri
tory; that one of these beverages is put up by the Ashland Brew
ing Company under the name of "Non-Sldd;" that the label on
the bottle states "less than one half of one per cent alcohol;"
that another beverage which is sold is put out by the Linenkugil
Brewing Company of Chipi)ewa Falls and is called "Leino;"
that the label on the bottle states that it is a "nonalcoholic

beverage." You state that you have had these beverages ana
lyzed and that both contain a small quantity of alcohol. You
state that as you understand it, the sale of a beverage containing
alcohol in dry territory is a violation of the criminal law, re
gardless of whether the quantity of alcohol contained in the
beverage is great or small. You ask whether this department
has ruled on this question, and ask for a copy of the opinion.
Enclosed jilease find a copy of the opinion rendered to the dis

trict attorney of Bane county, under date of May 28, lOl?.*
As you will note in said opinion, if the beverage is a malt liquor,
then it is unlawful to sell it, if it contains some alcohol. If It
is not a malt liquor, then it must be intoxicating in order that
the sale thereof may be in violation of our excise law.
You do not state in your letter whether "Non-Skid" or

"Leino" are malt liquors. If they are malt liquors, then it is
unlawful to sell them as long as they contain any alcohol. If
they are not malt liquors, then they can lie sold, unless they are
Intoxicating.

Towns—Bridges and Highways—Town highway taxes paid in
money may be expended by town board on any part of town
highways.

June 25, 1917.

Wisconsin Highway Commission.

By letter of June 22, 1917, you have asked to be advised rela
tive to the power of the town board of supervisors to expend
moneys raised for highway purposes.
You instance a ease of a town which is divided into twenty-

one road districts. The highway taxes in the to\vn are payable

* Page 369 of this volume.
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ill money. Jii the employment of highway labor a preference is
given to the taxpayers to the extent of their respective taxes, so
that in actual practice most of the taxpayers work out their
highway taxes. One of these road districts has no highway in it
other than state highways and two hundred dollars of the high
way fund,was levied in that district and has been apportioned to

if. The highway in Ibis district is to be maintained at county
expense, hence at present there is no opportunity for expending
the town highway fund in this particular road district, and the
town board desires to expend it elsewhere in the town if it may
do so legally.

Those facts raise the question of wliether the highway taxes
assessed and collected in tlic town to be expended by town au-
Thorilies constitute a town higliway fund, which may be ex-

pcndo<l by the toivii authorities anywhere in the town and with
out reference to the amount which the several districts respec
tively contributed to said fund.
An examination of the statutes on the subject compels the

conclusion that the (iucstion is answered in the affirmative. This

is strictly a town fund and is to be expended by the town board
or the highway commissioners elected for that purpose in such
sums and at such places as tlieir judgment dictates. Sec. 1225,
Stats. The money raised for town highways is entirely under

the jurisdiction of the town autliorities and district boundaries

may be disregarded in the cxpendilure thereof.

That sucli is the legislative intent is manifest fi-om the sev
eral provisions for both the levy and the expenditure of these
taxes.

"It shall be the duty of each board of supervisors:
< <« # #

" (5) To assess the highway taxes in their town in each year
as provided by law." Sec. 1223, Stats.
"The supervisors of each town shall meet within eighteen

days after the annual town meeting, and shall then • • •
assess the highway tax in their respective towns for the ensuing
year," listing the names of persons liable to poll tax and a de-
scri])tion of the taxai)le in'opei'ty. "And for that purpose they
shall make out a list for such town • • * or • • • for
each « * « district therein." Sec. 1239.

"In making an assessment of highway taxes the supei'visors
shall ])roceed as follows:
"(1) Every male inhabitant in each town * * * shall be

assessed to pay a poll tax of one dollar and fifty cents.
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"(2) The residue of the highway taxes, to an amount of not
less than one nor more lhan seA'cn mills on the dollar, shall bo
assessed on the valuation of the real * • • property in each
town or superintendent district. * »
"(3) In lieu of such lists the supervisors of every town re

quired l)v law to eolloet its highway taxes in money shall levy
such taxes for the current year and certify the amount, thereof
to the town clerk who shall apportion and enter them in the
next • • * tax roll for collection as directed by section 1252
[ibll]. Sec. 1240.
"All taxes assessed for highway purimses i)y town suimrvisors

shall be paid in money to the town treasurer at the time and in
the manner othei- taxes are paid; the moneys received from such
taxes shall be disbursed by said treasurer on warrants drawn
by direction of the supervisors." Sec. 1252 [1911], Stats.

A suiiplemontal tax may 1)C levied by the supervisors for
o])cning and re|)airing highways of a town whenever they shall
deem it necessary. No reference is made to districts in this
section. Sec. 1244, Stats.

For the purpose of clearing the highways of snow the town
board may, if necessary, levy a town tax of a specified amount,
which is to be collected as other taxes are collected, in ease the
highway taxes are payable in money. Sec. 1250 [1911].
Passing to the examination of statutes for the expenditure

of highway taxes, the same plan or scheme is found. Unless the
highway taxes are i>aid in labor they are to be expended by the
town hoard or the higlnvay commissions on any part of the town
highways, and the aiithorilics may be autborizod by the town
meeting to have the highway woi'k done by contract. Sec. 122.».
There is a special jirovision in sec. 1238/ which authori/es the

imposition of a special j'oad district tax different from the gen
eral town lax, but this only servos to make more certain the gen
eral rule which has been above announced.
The foregoing quotation of sec. 1252 11911], Stats., makes it

very plain that highway taxes paid in money ai-e to be expended
undei- orders of the town board, and wilhout any reference to
district boundane.s or to the .presence or absence of those dis-
triets.

Sec. 1226, Stats., rc(iuires the supervisors to render to tne
board of audit of each animal town meeting a statement con
taining the amount of highway taxes assessed and the aniou d.
collected and the part tliereof paid in money, and the mamie.
in which the monc.vs have been disbursed, and
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(4) An estimate of the sum necessary to be raised by the
town for the improvement of roads and bridges therein for the
ensuing year, specifying the improvements required. * •

By sec. 1246 [1911], Stats., it is provided:

In all towns the moneys received for highway taxes shall be
expended as and when the supervisor shall direct."

That is time even as to towns wherein the taxes arc payable in
labor. Sec. 1246 [1898]. The language of the last mentioned
.sections is absolute and unmistakable. Sec. 1260 [1911] is to
the same effect. The highway taxes may be expended any place
in the town.

That no part of the highway taxes belongs to any particular
district is also manifest from sec. 1245, which treats of "any
balance remaining from such taxes collected in the previous
car. Such balance is to be taken as available for highway

purposes in the town generally and reckoned with in determin-
ing the amount of taxes to be levied for the current year.
Yon arc further advised that the town board may redistrict

the town at any time, as its judgment dictates. Subd. (6),
sec. 1223. It may at any time attach the district which has no
town highways in it to any other district or districts, or the
town board may leave the districts as they are and expend in
this particular road district only such amounts as arc needed to
break or prevent snow blockades. You will observe that the
burden of keeping the state roads open as against snow .still rests
upon the town. Sees. 1249, 1250 and 1317m--9. sub.sec. 4.
That may be .some reason for retaining as a road Oistricl a part
of the town wliich has in it no town liighways.

Couniifs—Indmnl, hmmc, cfc.~ContracU—X contract to
suppoi't a stranger is not available to a county to save it from
.such support.

June 25, 1917.
H. B. Rogers,

District Attorney,
Portage, "Wisconsin.

I quote the following fi-om your letter of June 23, 1917:

In INovember, 1916, one Mrs. S. C. Sexton, made an arrange
ment with Nelson AI. Peck of the village of Doylestown, Colum-
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bia county, by which Mr. Peek agreed to care for Mrs. Sexton's
sister, Mrs. Agnes Campbell, who at the time of the making of
this agreement was a re.sident of Idaho, but was actually living
in Illinois with a sister-in-law. After making that arrangement
the sister-in-laAv brought ilrs. Campbell to Mr. Peek's residence
in Doylestown, and Mr. Peck undertook to care for her from
that time on. Mrs. Campbell is the widow of an old soldier
and receives a pension of $12 a month, and under the arrange
ment of j\frs. Sexton with Mr. Peek, Mrs. Sexton agi'ced to pay
the difference between the amount of the pension and $25.00 a
month for her care. Mrs. Campbell remained with Mr. Peek
until March 2, 1917, without any trouble, and the money was
paid for her care. From that time on, however, Mrs. Sexton
neglected to pay jNIr. Peck for her sister's care, and in April,
1917, Mr. Peck served a notice on the county poor commissioners
that he would refuse longer to eai'e for Mi'S. Campbell, and
upon the 19th day of June, 1917, Mr. Peek took Mrs. Campbell
to the county poor house and left her there without instructions
or authority, and has i-efused to receive or care for her further.
'AVill you kindly advise me as to the extent of the liability

of Columbia county for the care of Mrs. Campbell, and what re-
dres.s, if any, wo have against Sir. Peek or Mrs. Sexton?"

A ])enalty is imi)osed by sec. 1515, Stats., upon any person

who brings any poor person into the state with intent to make

the town into which such person is brought liable for the poor
pei'son's support; but your statement of facts makes it (juite
plain that there was no such intent in bringing Agnes Campbell

to Doylestown.

Neither Nelson M. Peck nor Mrs. S. C. Sexton is liable for

the sup])ort of Agnes Campbell. Sec. 1502, Stats.
The contract which Mr. Peck and Mrs. Sexton made was in

no sense for the benefit of the county. It is a stranger to that

contract and cannot avail itself of any of the provisions thereor'.

Furthermore, the contract was made for no definite period and
hence was terminable at the election of either party to it. Of

course, if it were for a definite period and more than a year,
it would be void, unless in writing. Then, too, Mrs. Sexton
breached the contract on her part, and that released Nelson
Peck from further executing the terms on his part. It seems
to me the county has no redress or claim against either Nelson
Peck or Mrs. Sexton.

As to the care of Mrs. Campbell, it. seems to me that this is
merely a case of a poor person without legal settlement living
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in youi' {'ouiity. Tlie law requires that the needs of such per
sons shall be supplied at public expense. Witli that, of course,
you are familiar.

liuihliufj and Loan A.'isodalions—A building and loan asso
ciation may not loan its funds on a second mortgage security
except where it iiolds the first mortgage, and may not accept a
second mortgage and contract to assume payment of first mort
gage.

June 26. 1917.

irON'OIiABLE A. E. KuOLT,

Comnii.s.sioner of Banking.

Your letter of dime 18 reads as follows:

"See. 201-1—5 of the statutes provides that for every loan
made by a building and loan association a nonnegotiable bond
-sluill be given, seciii-ed by mortgage u])on real estate ' unincam-
ben-d e.rctpl. hij prior loans of sack ussocialion.'
"Is it legal or permissible undei- such a statute for a build

ing and loan association to make a real estate loan and accept
a mortgage reciting, untloj' dale of April 25, 1917, for example,
that the premises 'arc free from all taxes, liens, and ineum-
brances whatsoever—except a certain mortgage (described)
(due in 1921), which said mortgage, i)rincipal and interest
thereon, the association assumes and agrees to pay when due,
as a part of the consideration horcon, it being understood and
agreed by said association tliat it has paid to the first i)arty
the sum of $ only in cash, in addition to the assumj)-
tioii of the said mortgage?'
"Ill Olio case a loan of $5,500 was made, the association ad

vancing $2,000 and assuming a mortgage for $3,500 due several
years hence. The association held an insurance jiolicy for $500
with mortgage clause, and the holder of the fii'st mortgage for
ip3,500 iield an insurance policy for $5,000.
"Does the statute above referred to permit associations to

assume first mortgages?"

The fir.st sentence of see. 2014—5 reads as follows:

"For every loan made a nonnegotiable note or bond, secured
by mortgage upon real estate situated in the state of VViscoiisiii,
in tlie c.ounty where such association is located, or within a
radius of not, to exceed fifty miles from the office of such asso
ciation. as the by-laws of each association shall provide, uniii-
(upnlieied exeejit by prior loans of su<4i a.ssoeiatioii. shall be
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given, accom])anied by a ])le(lgo to the association of the shares
borrowed upon."

The language above quoted is unequivocal and must be taken
to mean what it says, viz., for every loan made a nonnegotiable
note or bond secui'cd by mortgage upon real estate uiiincum-
bered except by prior loans of such association shall be given.
This moans tliat tlie moi-tgagc taken must be a first mortgage

except where the association holds a prior mortgage or mort
gages.

In my investigation I find that just such a transaction as you
desei'ibe has had the consideration of the courts in New Jersey

and New York. Sec Manluiilun tO N. Savings cO Loan Asso
ciation V. Mtissarelli (N. J.) 42 A. 284; Ilarhor. etc. li. tC' fj.
Associalion v. Wood, 121 App. Div. N. Y, 507, lOfi N. ̂  . S. 173,
Aff. 194 N. Y'. 601.

Both of these cases construe the laws of New York relating

to building and loan associations. These cases hold that it is
permissible for a building and loan association to take a second
mortgage when it is large enough to cover the first mortgage
and by contract to assume the payment of the first mortgage
as part of the consideration of the second mortgage. The New
York statules, however, expressly authorize a building and loan
association, under certain restrictions and within certain limi
tations, to loan funds upon a second mortgage subject to the
exisiting mortgage, and may agree with the borrower to pay
tlie underlying or first mortgage upon the fulfillment by the
"association of the conditions therein contained. But for the
statutoiy authority so granted, I infer from the decision of
.said courts that such a transaction would not be sustained.

As there is no appropriate language to be found anywhere
in our statutes relating to building and loan associations which
expressly or by implication authorizes such an association to
accept for any of its loans a second mortgage upon real estate,
except whei-e the association holds the first mortgage, or per
mits a building and loan association by contract in a second
mortgage to assume the payment of the first mortgage, it is
my opinion that the transaction outlined in your letter cannot
be approved and held to be legal.
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Intoxicating Liquors—Baker Law—License granted in viola
tion of see. 1565cZ is void.

June 27, 1917.

0. L. Glen,
District Attorney,

Clintonville, "Wisconsin.
In your letter of June 26, you state that the to\vn of Cale

donia, AVaupaea county, has had three saloons continuously li
censed on the same location since June 30, 1907; that the popu
lation of said town on July 2, 1912, was 926, and at that time

a fourth saloon was licensed to Mr. "Wangelin; that this license
v/as renewed on June 30, 1913, for the same place and that on

June 20, 1914, Mr. Wangelin bought a store building and con
verted it into a saloon and moved his saloon from his former

location to his new location and was granted a license on the
new location, on June 20, 1914; tliat he has conducted his saloon

and has had a license on said location up to the present time,
^'ou submit the following question:

"Is Mr. Wangelin barred under the Baker Law, or have
the town authorities a right to grant him a license?"

This question must lie answered in the negative, unless it
can be said that the license is reinstated or legalized by sec.
]565dd.

You will note that said section attempts to make it lawful
to grant a license legally to a location which was illegally li

censed on the 30th day of June, 1913. Under the facts stated
by you, the location for which a license is now applied was not
undei' license at. all, either legally or illegally, on the 30th day
of June, lt)13. It follows, therefore, that said section does
not apply. Your question must therefore be answered in the

negative.
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Intoxicating Liquors—A brewery with a rotaal license need
not take out a wholesale license.

A mayor or councilman may be Ircenscd if he docs not take
ipart in the granting of same.

June 27, 1917.

Clinton G. Price,

District Allorney,

Mauston, Wisconsin.

In youi- communication of June 26, you state that the city
of New Lisbon, Wisconsin, voted dry at the 1917 spring elec
tion; and you submit tlie following question:

''First: If a brcwcryman takes out a retail license in the
city, does that permit him to manufacture and sell his product
to the saloons and other parties wdieii not consumed on the
Iircmises? In other words, is it the meaning of ch. 66, sec. 1548,
that sucli a person shall have to take out the license to whole
sale and also to retail?"

In subsec. 1, sec. 1548, it is provided:

"A wholesale license shall permit its holder to "sell, deal or
traffic in such liquors, no part of which shall be sold for con
sumption upon the premises of the licensee. A retail license
shall permit its holder to seU, deal and traffic in any such
liquors to be sold on or off the premises so licensed."

As originally enacted, in ch. 249, Laws of 1915, it was doubt

ful as to what was meant by a wholesale and a retail license.
In order to clear up the matter, the legislature enacted an

amendment to said law, by ch. 476, which' clearly stated what

could be done under either license. The only difference between
the two licenses is that a wholesale license docs not permit a sale

to be made for liquor to be consumed upon the premise of the li
censee. It is, therefore, not necessary for a brewery to take
out both licenses, unless the brewery intends to sell liquor to
be drunk upon the prcmLses. If the brewery is simply selling
to saloons or to consumers that do not consume any of the liquor
on the premises upon which they are sold, the sale is legal.
You also submit:

"Second: Can the mayor or councilman legally hold a saloon
license to retail liquors? If they do issue a license, is it null
and void?"
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This question lias never been passed uj)on by oui' supreme
court nor, so far as I have been able to find, by any eourt of
last resort having similar laws to those of Wisconsin. It has
been held by this deiiartment that a member of a town board
is disqualified from acting upon his own application for a liquor
license. If, howcvei-, the license is granted by the council or
by llic board without the presence of the member to whom a
license is gi-antcd, 1 am inclined to think that the license is
legal, altliough the question is not entirely free from doubt,
as long as our supreme court has not passed upon it.
On the proposition that a member of a town board is disquali

fied from aefing on his own application for a license, sec Vol. V,
Op. Alty. Gen., p. 686.

Public Officers—Town Boards—Tux Commission—Municipcd
Amiit—Town boards have power to employ experts, tiirough
slate lax commission, to audit town accounts.

June 27, 1917.
Honorable Gi-en P. Turner,

Member of Assembly.

Ill your letter of June 18 you asked for an opinion upon the
following question:

"Would it be lawful for a town board to appropriate money
out of the general fund for the purpose of making an audit of
the books of the town?"

You arc advised that the town board has authority to obtain
an audit of the town books and to di.sburse funds in the treas

ury not otherwise appropriated to cover the expense of such
audit. The general powers of town boards would seem to lie
.suflicieiit authority for such action. It is provided in sec. 819
that such lioard has power and is required:

"(1) To have chai-ge of all the affairs of the town not law
fully committed to other officers," and
"(5) To demand payment into the town treasury of all

penalties and foj-feitures recoverable by the town, and all dara-
age.s suft'ered by the town by bresiches of official bonds, by in
juries to its iiroporty or by other injuries; and, in ca.sc of fail
ure to comply with such demand, to bring and prosecute proper
actions or proceedings to recover the same."
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The law docs not reciuirc ov expect that the members of the
town board shall always be expert bookkeepers or accountants,
and it is reasonable to supi)ose that the accounts of to^vm offtecrs
may be in such condition that an expert is needed to determine
whether 1hci-c has been a breach of the official bond, or whether
there are demands duo the town.
But it is not necessary to rely upon these general provisions.

ICxplicit authority is Kivcn by sec. 1087-39 to have such an
audit made by the state tax commission at the reqest of the town
board:

"It shall be the duty of the commission and it shall have au
thority and power:

"(12) To inquire into the system of accounting of public
funds in use in towns, villages, cities and counties; to de^o
prescribe and at the reciuest of any town, village, cit> oi coun1>
to install a .svstcm of accounts which shall be as nearly uinioim
as practicable; provided, that when so installed the
be i-etained bv the town, village, city or count>^ and to audit
the books of the loirn, village, city or county officers upon the
request of the tomn or village board, city council, or eountj
board or upon its own motion."

Probably it would be held that if an audit is obtained it
must be at the hands of the tax commission. Express authority
being given for such audit, it may be a fair implication that
the audit cannot be otherwise obtained.

Public IleMUh—Iicgislc-rcd yurses—A hospital accredited as
a school for nurses may be taken from the accredited list if rea
sonable grounds exist therefor.

June 28, 1917.

Anna J. Haswkpl, Sccrelarn,
Coymmllcc of P.vamiucrs of h'cfjislcrcd .Vur.sr.s-.

In vonr eo.nnumiontion of -Juno 21, you state that a cevtani
hospital was aceroditecl as seliool £ov mmses m WW, at the
reeonimendation of the eoniniitteo of oxaniiners, whdo onflci- the
inrisdieliou of the state hoaed of health: that the eo.nm.t ee felt
at that time that the training was inadequate lieeause the hos
pital was small and poorly equipped hut that those in charge
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;;av(' jiKsuraiicc tiiat sutisfactoiy changes would be made; that
-tlmre has, however, been practically no change made in the hos
pital nor in the training given to nurses; and that at the meet
ing held in January, 1917, the state board of medical examiners,
upon ihe recommendation of the committee of examiners, non-
accredilcd the school; that, in order, however, to protect the
nuiscs then in training, it was voted that all nurses meeting cer
tain rcqiiirement.s and graduating bcfoi-c January 1, 19,18. might

■lake thc oxaniiiiation-for state registration; that assurance was
• also given that the committee would recommend that the other
■nurses of said school be given credit for full time and service
upon ncceptanee in some other school.

^ on state also that a letter from the owner of the hospital in
question has been received, in which he assumes that there is no
legal right to deny registration to nurses of .said hospital if they
have completed their course under his direction; that, having
been accredited, the board can take no action against it during
the training of nurses who were in the hospital at the time the
school was accredited.

^ on state also that the average daily attendance at this hos
pital IS only eight or nine patients and that number, in the
minds of the committee, is too small to longer warrant the ac
crediting of the school; that class work is unsystematically ar
ranged and experience is inadequate; that a "ruling from" this
department in 1914 held that the board had the right to decide
upon the schools that should be accredited but that the question
as to how nonaccrediting a school must affect pupil nurses in the
-school at the time the adverse action is taken is not clear. You
ask for an opinion in regard to this matter.

It IS for your board to decide what training schools arc re
putable, in contemplation of sees. 1435c to USoc—6, inclusive.

ou have die right to acci-edit schools and also to take them otT
the accredited list. In doing this you are not to act arbitrarily
but in a reasonable way. In the case of State ex rel. Coffe.y v.
ChJ/cndcn, 112 Wis. 569, our supremo court held that candidates
for heens&s to practice the profession of dentistry must submit
to the judgment of the board, so long as they are wthin the
bounds of reason and common sense.

In the case of State ex rel. Utlwauhee Medical College v\ Chit-
tenden, 127 Wis. 468, our supreme court uses the following Ian-
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guage, showing what was expected from a board so as to stay
within the bounds of reason. It said:

"I'hc law leaves the inaltcr to the board, acting reasonably,
the same as similar matters are commonly left to such ageneie.s
exorcising quasi judicial authorit3^ It contemplates that the
members of the board will proceed with t.lie dignity and fairness
conniionly expected of tribunals exercising judicial or quasi ju
dicial authority; that, they will act as a body; that they will act
upon proof of some sort reasonably appropriate to the ease and
made a matter of record, not necessarily that they will in all
cases act regardless of personal investigation, but that in case of
reliance thereon the result of the investigation will be made a
matter of i-ecord; that, opportunity will be afforded to the party
affected, as to the primary right involved, to laiow of and to
rebut the evidence produced against him if he so desires."
P. 517.

I know of no rule of law which would give the nurses regis

tered in an accredited school a vested i-ight to keep said school

on the accredited list until after their graduation. No such
guarantee is given them in the statute and the board is certainly
authorized to take any of the training schools from the acerod-
ited list when they are not doing as efficient work as may be
reasonably expected from such a training school.
The only question is whether your board has acted in the man

ner .set forth by the supreme court in the above decision. Has
the college received the proper notice? And was there suffi
cient evidence upon which to base its decision? If not, the de
cision of the board might be set aside as it was set aside in the
case of Slfnte ex rcl. Milwaukee Medical Sckool v. CJiiitenden,

supra. If, however, the board has i-emained within the bounds
of reason as defined by our supreme court, then the nurses will
be bound by its decision.

30—A. G.
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Agriculture—Cmmty Fair Associations—Appropriations and
Expenditures—•Fair association not entitled to state aid the first
yeai- following? any year in which no fair is held.

June 29, 1917.

HONORAnLF ilEULIN IIULL,

SecreMrg of State.

In your letter of June 25 you ask if you would be justified
in paying state aid to The Evansville-Roek County Agricultural
Society in the future, if they do not hold a fair this year.

Sec. 1463, Stats., provides, in part:

"There shall be paid within thirty days after the first of
February * * * to each organized agricultural society, as
sociation or board in the state * * • eighty per cent of the
total amount of premiums thcrehij paid at its annual fair for
the preceding year upon live stock, articles of production, [etc.,]
for which published premiums have been offei-ed.
"On 01- before the first day of February in each year, the

president and secretaiy of each society, • • * claiming
such state aid, shall file with the secretary of state * • *
an itemized statement of all premiums actually paid in cash at
the fair of the preceding season, which premiums must corres
pond with tiie i)ublished offers of premiums; • • Such
statement shall be verified by the oath of such secretary and be
accompanied by a copy of the published premium list."

The legislature had in mind the encouragement of the pro
duction of live stock, educational exhibits, agricultural imple
ments and tools, domestic manufactures, mechanical implements
and such other productions; and for that purpose had in mind
the encoui-agement of the holding of an "annual fair" to ex
hibit the same. It i)rovided for the giving of aid based upon
tlic amount paid out by the fair association in premiums to ex
hibitors at the annual fair of the preceding year. There is
nothing in the law that compels the association to hold an an
nual fair each year; but as a condition precedent to receiving
aid, the officers of the fair association must file a statement under
oath, setting out in detail the amount paid in cash premiums

"at the fair of the preceding season, which premiums must
correspond with the published offers of pi-emiums."

It follows, therefore, that if no offer of premiums is made for
a given year and no premiums are actually paid out in cash
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for that year, there is nothing due from the state by way of
aid to the fair association; in fact, there is no basis of eomput-

iiig the amount due, and it is not reasonable to suppose that the

legislature intended to give any aid to fair associations for
those years in which fairs were not actually held and cash pre
miums actually paid out.

If the fair association keeps itself intact, although it does
not hold an annual fair for any given year, it would be en
titled to future aid, after having again complied with the con
ditions precedent to the granting of aid, as provided in the stat
ute, ill any future year.

You arc advised, therefore, that if in any year the associa
tion does not hold its annual fair, it is not entitled to state aid

the following year.

Public Ojjiccrs—Sliile Employe—Death tcrininatcs the salary
of a state employe.

June 30, 1917.

Honorable Merlin Hull,

Secretary of State.

In your letter of dune 25 you submit a communication from
the board of regents, which contains the following statement
of facts:

"At the annual meeting of the board of regents of the uni-
versity, held on June 19, 1917, the following recommendation
of the committee on agriculture was adopted:
" 'That, in view of the fact that Professor C. D. Livingston

contracted the disease which terminated fatally on May 29, 1917,
while engaged in university service, his June salary warrant,
signed by him during his illness at the customary time for the
complctioii of this warrant, be allowed; and that the attention
of the state auditor be called to the facts, as before staled, with
a favorable recommendation by the regents that said warrant
be allowed and the proceeds sent to Professor Livingston's
widowed mother.'"

You ask whotiicr the salary warrant and certificate for the
month embracing the {)ei"iod after the death of the employe can
be honored and the amount therein called for audited and paid
to the estate of the deceased.
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It is quite elemental that the salary of an employe ceases at
the time of his death.

When a person is employed at a fixed salary there is no diffi

culty in ascertaining the maximum amount due the deceased if

the date of his death is known. No salary could possibly ac
crue after that time.

There is no contention that the deceased employe was en
titled to anything by way of pension or deferred salary pay

ment.

The deceased employe not being entitled to any salary be
yond the time of his death, the only other question that could
possibly arise would be as to the right of the state or the board
of regents to donate money to the estate of a deceased employe.
I do not know of any power given to the state or to the board
of regents to pay out money by gift or donation to former em-
[tloyes, regardless of the fact that such employe might have

been underpaid, and a very valuable servant to the state.

There being no statutory authority permitting the state or

the board of regents to pay money to the estate of the deceased
employe, you are advised, therefore, that a salary warrant call
ing for the payment of salary where it is conceded that a por
tion thereof was not due at the time of the death of the em-

jiloye should not be audited.
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Public Ojficers—A member of a miiitaiy exemption board
holds an office of trust under the United States, and the accept

ance of such position would vacate the office of coun+j' judge.

A. W. Grady, 2, 1917.
District Attorney,

Port Washington, Wisconsin.

In your communication over the 'phone, today you ask my
opinion as to whether a county judge can legally act as a mem
ber of the military exemption board appointed by the president.

Sec. 3, art. XIII, constitution of this state, provides in part:

"No member of congress, nor any person holding any office
of profit or trust under the United States (postmasters excepted)
•  • * shall be eligible to any office of trust, profit, or honor in
this state.''

The members of the military exemption board appointed by
the president are required to take an oath and are entrusted with
very important duties. In my opinion such persons hold an
office of trust under the United States, and are therefore not
eligible to any office of trust, profit, or honor in this slate. The
office of county judge is such an office in my opinion. It follows
that, in my opinion, if a county judge accepts the appointment
as member of such military exemption board he thereby forfeits,
or rather by such act resigns, his office as county judge.

Intoxicating Liquors—Licenses—The so-called Stemper Act
was not a validating act. A place under an illegal license June
30, 1915, could not be legally licensed under the Stemper Act
unless some other location was abandoned or license refused
therefor.

Harry Sauthoff, 2, 1917.
District Attorney,

Madison, Wisconsin.

Ill your letter of June 29 you say that you have been advised
by the authorities of the village of Middleton that one, Phillip
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Schneider, conducted a saloon on certain jjremises in the village
of Middleton for a number of years; that in 1911 saivl Schneider
died and the village board granted a license to Mr, John Dick,
who had been in continuous operation as a retail liquor dealer on
other ])reinises than those held by Mr. Schneider; that the village
authorities claim that they were advised by the district attorney
and the attorney general, at that time, that the ti-ansfer of the
location to Mr. Dick was valid; that it is admitted that the vil
lage of Middleton has more saloons than is allowed by the ratio
in the Baker Law. You inquire whether a license may legally
be granted to John Dick at this time in the village of Middleton.
From the statement of facts submitted by you it appears that

the license issued to John Dick after the death of Mr. Schneider,
to a new location was in violation of see. 1565(Z. Under the
ruling of our supreme court in the case of State ex rel. Slarvin v.
Larson, L)3 Wi.s. 488, it is held that only a tenant who was under
license on the 30th day of June, 1907, and continuously there
after, can obtain a license for a new location if his landlord re
fuses to lease his premi.ses further for saloon purposes. There
is no claim, as I understand your letter, that John Dick comes
within this class; neither is there any claim, as I understand it,
that he comes within the class of those who occupied premises
which Avere destroyed by fire oi* the elements, nor that he was
refused a license by operation of hnv, so that he was within none
of the exceptions designated in the proviso in see. 156f)d.

It follows from the foregoing that the village authorities have
no powei' to grant a license to Mr. Dick for the license year be
ginning July 1, 1917, unless authority is found for said power
in the enactment of sec. infifidd. Said section provides as fol
lows :

"Any town, village or city in this state Avberein during the
year ending June 30, 1913, licenses had been granted to persons
for locations for the sale of strong, spirituous, malt, ardent or
intoxicating liquors in violation of the provisions of section
iri65d, may within thirty days from the passage and publication
of this act grant licenses to any person qualified under the pro
visions of sections 1548 and 1565Z for any sneh location, provided
that if the granting of such license for such location will increase
the total number of licensed locations in any sneh innnicipality
over the number in existence June 30, 1915, and also over the
ratio of one for each five hundred inhabitants, or fraction there
of, some other location in such municipality shall be abandoned
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or discontinued or license refused therefor and any location sub
stituted, reinstated or licensed under the provisions hereof shall
thereafter be subject to tlie provisions of section 1565d. And pro
vided fiirtber that in all cities the chief of police shall first hie
with the city clerk in writing consent to or approve of the lo
cation to be reinstated and granted license and also consent^to
or approve of the location to be abandoned or discontinued.
1 understand that it is contended that, because the license to

John Dick was unlawfully granted in 1913, and a license was
also in force on the same premises on the 30th day of June, 1915,
it is lawful to continue to license him for said location; that
see. 1565dJ expressly authorized the granting of a license to a
location foi- which a license had been granted in violation of
see. 1565d for the year ending June 30, 1913; but, it must be
noted that, under this section it is expressly provided that such
license may only be granted if the granting of the same for
such location will not increase the total number of licenses m
such municipality over the number in existence June 30, 1915,
and also over the ratio of one for each five hundred of the inhabi
tants or fraction thereof, and that some other location in such
municipality must be abandoned or discontinued or license re
fused therefor. It also provides that the chief of police in all
cities shall file with the city clerk his consent in writing for the
reinstating of such location for a license.

While Ibis section speaks of the number of licensed locations
on the 30th day of June, 1915, I am of the opinion that it can
only mean such locations as have a valid license in force on said
date. If a void license has been granted for a location, such lo
cation cannot lie rightly designated as a licensed location, be
cause it in fact is not a licensed location, as no valid license has
been issued for tlic same. It has been argued that this section of
the statutes contemiJates the legalizing of the granting of li
censes for such locations as were illegally under license on the
30th day of June. 1913, and that if such location has been contin-
uouslv under license thereafter and was not under such illegal
license on the 30th day of June, 1915, then it would not be neces
sary to discontinue a license for one of the old locations. I am
satisfied that this was not the intention of the lawmakers, as ex
pressed in this statute. I believe that in order to have this stat
ute authorize the gi-anting of a license to the location in question
to Mr. Dick, it would have been necessary for the village hoard of
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Middlcton to refuse to grant a license to an old location within
thirty days after the passage of the act, and to grant instead
thereof a license to Mr. Dick.
I am therefoi-c constrained to hold that the village hoard is

not authorized at the present time to grant a license to Mr. Dick
for the location in question, and a license so granted will be void
and afford no protection to him.

Intoxicating Liquors—Intoxicating liquors may be stored in
a warehouse in dry territory. Sales cannot be made therefrom.

July 3, 1917.
Ray J. Hacgerty,

District Attorney,
Park Palls, "Wisconsin.

In your communication of June .26 you state tliat certain ihu-
nicipalities in your county were to become dry July 1; that in
each of such municij)alilies tliere had been maintained in the
past a warehouse for the stoi-age of beer, and that from each
warehouse deliveries were made to cu.stomers. You submit the
following questions:

"1. IVIay sucli warehouse be used for the storing of beer in
such 'dry' territory after July 1st?
"2. The breweries having such warehouse have branch and

main offices located in 'wet' territory. May beer be delivered
from the warehouses located in 'dry' territory upon orders or
contracts of iiurchase of such beer made at the point of the of
fices of the breweries located in 'wet' territory?"

There is no law in this state against the possession of intoxi
cating lir[uor in dry territory. It is perfectly legal for any one
to be the owner of intoxicating liquors, and the person so being
in possession of liquors may u.se the same in the same manner as
if he were living in wet territory. Your first question must there-
fore bo answered in the affirmative.

It is in violation of our statute to sell liquor in dry territory.
If the conti'act is made in an office located in wet territoiy and
the beer is delivered from the distributing point, the title to the
liquor passes to the ])urehaser at the time that the liquor is
separated from the liquoi* in the warehouse and delivered to the
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purchaser. The sale will thus be eonsuniniated at the warehouse.

The warehouse being located in dry territory, the sale is illegal.
Under the law of sales the title to the liquor must pass to the

purchaser at the location for which a license has been procured.
If the title passes to the purchaser at any other place, the sale
is illegal.

Your second question must therefore be answered in the nega
tive.

Bridges and IligJiivays—A bridge on the county trunk line
system may be constructed under sec. 1319.

July 3, 1917.
E. E. Johnson,

District Attorney,'
Wausau, Wisconsin.

Under date of July 2,,1917, yon ask my opinion upon the fol
lowing facts:

"The village of Mosinee has now under consideration the
matter of construction of a bridge on the county trunk line sys
tem wholly within said village, across the Wisconsin river, of
the length of about 210 feet, to cost between $15,000 and $17,000.
Said village has an assessed valuation of $485,000.
"Kindly advise me whether sec. 1319, subsees. 1, 2 and 3, pro

viding for pa^mient to be made on the basis of one half by
the tillage and the other half by the county, still applies in these
cases.''

The legislature of 1917 made no changes in sec. 1319, Stats.,
and hence that section is still applicable to the case stated by you.
Probably that is the only section which empowers the village

to compel the county to render aid in constructing this bridge.
Being part of the so-called county trunk line system, the

county may, if it sees fit, construct this bridge at the sole ex

pense of the county and state, under sec. 1317m-5, subsec. 1.



474 Opinions of the Attorney-General

Public Officers—Prisoners— is the duty of a slicriff to ar
rest a probationer who has violated his probation agreement, if

a written order of the board of control is placed in his hands.

If, in tlie absence of a written order, a shcriif acts on the verbal
request of the board of control, expenses incurred can properly

be appi'ovcd by the board of control for payment out of state
funds.

July 5, 1917.
State Board oh' Control.

In your letter of June 14 you submit, the following: One,

Joseph Kosiualski, was convicted in the circuit court of Green

Lake county August 11, 1916, and sentenced to the Wisconsin
state reformatory for a term of three years; sentence was sus

pended, and he was placed on probation; prior to May 15, 1917,

he violated his probation contract; while on probation the pro
bationer was placed on a farm in Dane county and latin- trans

ferred to deffei-son county, where he was at the time he violated

the probation contract. The state board of control, through its
probation officer, called upon the sheriff of Jefferson county to

make a trip to Johnson's Creek and take the said probationer
into cuHtody and hold him until further orders from the board,

which service the sheriff rendered promptly. The sheriff pre
sents, on May 26, 1917, to the board of control, the following
bill:

"Livery to Johnson's Creek _$2.00
"9 days board at 60c per day 5.40

"Total $7.40"

You ask whether the bill should be passed by the board of
control and paymcn'. out of the state funds recommended to the
state auditor.

Undci' oh. 193, Stats., courts are given the power in certain

cases to place offenders on probation.

Sec. 4734c provides:

"Every defendant placed on probation by an order made
under section 4734a shall thereby become subject to the control
(md mmuujemcnl of Ihc stale board of control of Wisconsin, and
he shall be subject to the rules and regulations that apply to
persons paroled from said institutions after a period of impris
onment therein."
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The plan of putting olfcnders on probation contemplates a
system of vigilance during the time of probation and for that
purpose the appointment of field officers is authorized by the
statute.

Sec. 4734/ provides:

"The board of control sliall appoint and employ one or more
officci's to be known as field officers representing the state prison
and the state reformatory, who shall carefully look after the
welfare of all persons paroled from said institutwns^ after a
period of imprisouiicnt therein or prior to such imprisoyiment
under section 4734c."

It is quite apparent, also, that the legislature intended that
the field officer should have tk probationer under his constant
surveillance and if the rules and regulations of the board of
control with I'efcrencc to his conduct are violated, the field
officer should take the oifcnder into custody and have him placed
in the institution to which he was originally sentenced.

Sec. 4734c? seems to effect this purpose:

"Whenever it appears to the state board of control that a
person placed upon probation as aforesaid does not conduct him
self in accordance with the rules and regulations of the board of
control * * * a field ofjicer represeniing the state board of
control may upon its order without warrant or other process
arrest said person, and cither bring him before the court for
sentence upon his former conviction, * * * or * * * convey
him to said institution, • • Any person under probation
who has violated the conditions of his probation shall under order
of the board of control be subject to arrest in the same manner
as in the case of an escaped convict. * *

To enable the field officer, whose duty it is to keep in constant
touch with persons on probation, to carry out this work, sec.
4734i provides:

"The secretary of state shall issue his warrant upon the state
treasurer to pay from the general fund the salaries and neces
sary expenses of the field officers upon presentation of itemized
vouchers properly approved by the state board of control.
•  • *. The salaries and expenses of such field and parole of
ficers other than parole officers for the industrial school for girls
shall be charged to the proper appropi-iation for the board of
control.''

The above quoted sections of the statute clearly give to the
field officer in charge of probationers the authority, salary and
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expense money to watch, supervise and, in case of necessity, ar
rest and recommit persons on probation.

If, ill the apprehension of probationers who have violated
their probation agreements, the assistance of local authorities
is needed by the board of control in addition to its field officers,
it will be noted that under sec. 4734c, supra, persons under pro
bation are subject to the rules and regulations that apply to
persons paroled from said institutions after a period of impris
onment therein.

Paroled persons, under sec. 49G0c—5, bear the following re
lation to the board of control:

"Pull power to take and reimprison any paroled convict is
hereby conferred upon said board of control whose written order
shall he sufficient warrant for any officer to take and return to
the custody of the inslitution from which he has been paroled
and all officers shall execute such order in the same manner as a
warrant for arrest.''

It is therefore apparent that if the board of control sees fit,
it may issue a written order commanding the sheriff of a given
county to apprehend a probation subject, and when thi.s is done
the sheriff on whom this request is made is under obligation to
perform his duty with respect thereto in the same manner as
he would be if a warrant for arrest were placed in his hands.
It is therefore by statute made the duty of the sheriff to act

upon the written order of the board of control in the apprehen
sion of probationers who have violated the probation contract.

Furtlicr statutory authority is found in sec. 725, subd. (4),
Stats., which provides among tlxc duties of a sheriff:

"To personally, or by his undersheriff or deputies, serve or
execute according to law all processes, writs, precepts and orders
issued or made by lawful authority and to him delivered."

In the apprehension of such probationers they may be consid
ered by the officer in pursuit of them, under see. 4734(7, as escaped
convicts.

This being a part of the duty of the sheriff, he is to look to
the county of which he is sheriff for compensation for the serv
ices he has rendered as a part of his duties as sheriff.

If, after apprehending such probationer, there is money paid
out for meals or other necessary expenses, this is to be cared for
in identically the same manner as expenses incurred by said
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sherii¥ while having in his custody and care a person arrested
upon a warrant.

In the ease you present, however, there is no claim that a war
rant or written order of the board of control was issued for the

arrest, or any papers whatever placed in the hands of the sheriff.
All that was done was the issuing of a verbal communication to
the sheriff to take and hold one, Joseph Kosmalski, until the fur
ther order of the state board of control. No offense had been

committed in Jefferson county, and the sheriff was under no ob
ligation by virtue of any offense having been committed or any
warrant or written order having been placed in his hands to act

at all in the matter. The sheriff, however, acted upon the verbal
order of the board of control and complied promptly with the

board's request.
No provision is made in the law for the payment by the

county to the sheriff for the performance of any work not made
a part of his duty by statute, and officers are not entitled to_ fees
for statutory duties unless fees are expressly provided. McCum-
her V. Waukeslia, 91 Wis. 442.

There was no duty imposed upon the sheriff, because the board
issued no written order.

You are therefore advised that the above bill for services

rendered by the sheriff of Jefferson county is a proper one for
the board of control to approve for payment out of the state
funds.

Indige.nl, Insane, etc.—Mothers' Pensions—.Judge of juvenile
court has authority at any time to increase the aid under see.
573J.

July 5, 1917.

Judge William Smieding, Jr.,

Racine, Wisconsin.

Under date of June 25,1917, you ask me to construe sec. 573/,

Stats. You instance the case of a widow with two children to

whom aid was granted under said section. The mother became
seriously ill and was taken to a hospital. She is now at home

but too weak to work, and the aid heretofore granted is not suf

ficient, in view of changed conditions. The superintendent of
the poor says that the law does not permit him to contribute to
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her support or her children. In other cases it appears that the
allowances were too small or that the advance in prices or the

failure of expected outside help to materialize has made the al
lowances insufficient for present needs.

You ask to be advised wliether the original order is final for
a year, or whether the judge may, at any time, reinvcstigate the
particular case and make a new or modified order and adjust the
allowances to present needs.

It is my opinion that the order under said section may be
modified or set aside at any time by the judge who made it. His
hands are not tied for a day, much less for a year, by the order
granting aid or refusing it.

It is not the decree of a court, but merely an order of a magis
trate which gi-ants aid under tliis section. The judge of the county
or juvenile court, on notice given or upon his own initiative, may
investigate a condition surrounding any child and may grant to
it, or to some one for it, sufficient to supply the needs of the
child not exceeding fifteen dollars a month.

This department has ruled that a ivoman who is receiving aid
would forfeit her right thereto by obtaining a divorce. Vol. V,
Op. Atty. Gen., p. 5.54. The same result would follow upon the
marriage of a widow. The need for public aid might suddenly
and unexpectedly cease in any case, from diverse causes. In
other instances the mother or other custodian of the child might

waste the money or devote it to improper purposes. It is highly
important that the judge retain a certain amount of control
over this matter, and T think we may start with the assumption
that the legislature did not intend td divest the judge of all au
thority in the premises for one year from the date of an order
granting aid. On the contrary, it should be held that he retains
power at all times to control this aid and the manner in which it
is used.

The proper practice would be to have an order entered, in
case the right to the aid has ceased or the aid should be cut off,
setting aside the former order, hut unon notice to the pensioner.
The aid must appear to ho needed longer than a year, but

cannot continue longer than a vear without rcinvcstigation.
Suhsccs. 5 and 6. Such aid granted hv any order cannot con

tinue hevond a year and mav end in a month, and it would seem
that the order should ho for a stated allowaiieo per month till
further order of the judge, hut not exceeding one year. As al-
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ready stated, tlic jiower to ehanf^e or stoj) the allowance cannot
be surrendered, yet it is well to exjjress that fact that it may not
be doubted or overlooked. Furthermore, an express reservation
in the order of the rij,dit to modify it or set it aside might have
a wholesome effect upon mothers who otherwise would take
lightly any directions which might be given them as to how the
aid should be expended, and as to the care and attention to be
given by them to the children. Such express reservation wmuld
have a discit)linary value.

The superintendent of poor is abundantlj' warranted in saying
that he cannot give aid in the case mentioned. Tie hut repeats
the words of the .statute;

"Such aid shall be the only form of public assistance granted
to the familij." Subsec. 6, see. !i73/'.

The obstacle in the way of poor I'cliof is the order for aid
under said seetion. This obstacle could and, undei' some circum-
sta u-es, siiould be removed })y i-evoking the ordci- for mothers'
pension;;. It was held by this <lepartmeiit, Vol. V, Op. Atty.
Gen., p. 651, that a family which was receiving aid under the
poor laws ami was thereby barre<l from the mothers' pension
could qualify under the latter law by ceasing to receive aid
under the former. This is a rule which will woi'k both ways.

Should you conclude that it is.nol possible, under the Mothers'
Pension Act, to supply the aid which this particular family needs
to keep it from want and to have the healtii of the membci-s eared
for, that wonld ju.stify revoking tlic order for a pension for the
purpose of legalizing the relief of their necessities under ch. 63,
Stats., entitled "The relief and support of the poor."

Conw^firr^Reslramt of Trath^Trusis—Conthiyuifio'na—An
organization among egg dealers to buy eggs on a loss-olT basis is
a violation of the anti-trust laws.

July 5, 1917.

riONOUABLK Ofo. .1. WEiftia:,

Ditiri/ and Food Commissioner.
It appears from your letter of June 21, 1917, that a receiil

conference of egg dealers held at Madison discussed means of
overcoming the enormous loss in eggs. ^ ou say:

"At the conference above mentioned the egg dealers discussed
the matter of organizing to buy eggs on a loss-otf basis, hoping
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in this way to havo better eare taken of the and thus rcduee
the loss. The questioii as to the legality of such an organization
has eonie up and I rcspeetfully j-equest your opinion as to wheth
er or not tlic organization of egg dealers to buy eggs on a loss-off
basis would be in violation of any law in this state."

Siieli an organization would be dangerously near antitrust
eoinbination and might Ijc a cloak foi- price fixing and fraud.
It would be a fit instrument for contj-olling tlie pnce of eggs

to producers and consumers. It is a very short step from a com
bine or agreement that s])oiled eggs shall not be paid foi- at all,
to an agreement that fj-esli eggs shall l)e paid for at a stated and
unifoT'in pii'iee and sold the same way. Such an organization
would su])i)ly the powci- to do that, and j)os;-;ession of such a
power is dangerous. By forming that kind of an organization
the egg dealers would be getting themselves into temptations
they might not be able to resist.

Again, it would be a fit inati-ument of fi-aud. The test as to

the quality of eggs is to be applied after tlie ])rodueor has i)arted
possession, for if the eggs are tested at or prior to that time, the
decayed ones are then re.iocted and do not enter further into the
deal. They are not puivhased and there is no chance to apply
'' a loss-off basis.'' Now it is perfectly apparent that a test made
after delivery fuimishcs a splendid oj)imrtunity to cheat the pro
ducer. He has no way of verifying oj- checking the test and he
has no means of knowing what eggs were tested or how the eggs
were handled after he delivered them. What is to be the test?
A perfectly fresh egg or a thoroughly i-ottcn one is easily class-
fied but when does a good egg become bad? The law gives no
exact answer to the question and men will differ about it. It is
well known- that eggs begin to detei-iorate at once and there is
every degree of -stalene.ss or decay.
In case a producer felt that he was wronged by a "loss-oif"

discount, he could not hope for relief by chajiging dealers if the
proposed combine were formed; that would tend to stifle compe
tition, and seems almost if not quite inevitable. §uch an organi
zation, it seems to me, should be frowned upon by public author
ity. While, theoretically, it may be lawful, in practice it would
surely prove the contrary. The more the purpose is examined
the worse it looks. You hold that spoiled eggs ai-c adulterated
food, under the fifth division of snbd. (2), sec.'4601. If that is
eorreot, then the .sale of such eggs or liaving them in po.sscssion
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for sale is a misdcnieanor punishable by a maximutu fine of one
hundred dollars or four months' imprisonment. Is not that a

sufficient deterrent to dealers against handling bad eggs and big
enough penalty to have inflieted upon producers who sell such

eggs? Can it be that dealers really need to organize to keep them
individually from paying for spoiled eggs, or is the avowed pur
pose a mere subterfuge ? Even though the avowed purpose is the

actual and only one, still, the named organization would be of
such doubtful validity that I feel obliged to hold it would be

illegal. It is contrary to the spirit of our antitrust laws, partic
ularly sec. 1747e, and I cannot bring myself to give it the stamp
of approval of the legal department of the state.

Public Health—Plumbing—A person not a licensed plumber
may install plumbing in his own house provided the quality of
material and the work of installation comply with law.

July 7, 1917.

Honorabli'J C. a. Harper,

.S7(//e Health Officer.

You ask to be advised whether the owner of a building which

has water and sewer connections that were installed by a licensed
plumber may, in person, legally install the usual residence
plumbing and toilet fixtures and without employing a licensed
plumber in a city having a population of over five thousand.

You state that you have ruled that such an owner may do his
own plumbing woj-k provided the quality of the material and
the work of installation comply with the minimum requii'ements
of the statutes and the regulations of the state boai'd of health,
and any additional local re(iuirements which may exist; that this
construction seems to be compelled by the fact that the penalty-

provided by subsec. 1, see. 959—56, Stats., applies only to per
sons

"who shall engage in the work of a master or journeyman
plumber for compensation without a permit or license."

In my opinion your construction of the law is sound. The

statutes which regulate the work of plumbers and provide for
licensing them frequently use the expression "engaged in the

31—A. G.
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plumbing business" and like expressions. Sees. 959—53 to
959—56.

"Any person desiring to engage in or work at tbe business of
a journeyman plumber or master plumber"

must apply for a license. See. 959—54.

Persons who had, at the time of the adoption of the statute,
been engaged in such work or business were entitled to a license
upon ai)plication and payment of a fee without being subjected
to an examination. All those who desire to "engage in the busi
ness or practice of plumbing" after the enactment of the law are
required to pay a license fee and pass an examination. Sec.
959—55a.

From first to last the statutes seem to contemplate the licensing
of persons who are to engage in the occupation or business of
plumbing, and nowhere appear to be intended to apply to a per
son who is at work for himself in his own building or on his own
premises.

You are therefore advised to inform the city attorney of
Oconto lhat liis inciuiry as to the riglit of such an owner to in
stall fixtui-es is answered in the affirmative.

Criminal Law—Intoxication in Public Places—A person in

toxicated in a village having an ordinance punishing intoxication
cannot be prosecuted therefor under the statutes.

July 7, 1917.
A. L. STKNGEIi,

Dislrict Attorney,

Fort Atkinson, Wisconsin.
You have directed my attention to an ordinance of the village

of Palmyra which provides:

"Any person who shall be found intoxicated within the limits
of the village of Palmyra shall be i)unished," etc.,

and also to sec. 1561, Stats., and you inquire whether a person
can be pi'osccuted who is found intoxicated in the village of Pal
myra, under sec. 1561.

This section provides as follows:

"Any person found in any public place in such a state of in
toxication as to disturb others or unable, by reason of his con-
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dition, to care for his own safety or the safety of others, shall,
upon conviction thereof, be punished by a fine not exceeding
twenty-five dollars or by im])risonmcnt in the county jail for
not more than ten days, or by both such fine and imprisonment;
but this section shall not abridge the powers of cities and villages
to provide a different mode of punishment for such offenses nor
be applicable to any city or village ivhich has, pursuant to its
charter, enacted an ordinance for the punishment of such of
fense. ''

Here it is clearly stated that this section shall not be applicable
to any city or village which has enacted an ordinance for the
punishment of such offense. I believe your question must be
answci'cd in the negative. The village of Palmyra has provided
a punishment for the offense described in said see. 1561. In my
opinion the above quoted ordinance is broad enough to include
the offense and every clement of it described in the statutes.

Public Officers—Sheriff of Mihvaukee County—Convicts—
Parole—While the sheriff of Milwaukee county may put prison
ers sentenced to the county jail to work under sec. 697c, he has
no authority to parole.

July 7, 1917.

WiNFRED C. ZaBEL,

District Attorney,

Milwaukee, Wisconsin.

In your letter of June 29 you ask:

"Will you kindly advise me whether or not under sec. 697c
the sheriff of Milwaukee county is authorized to parole prisoners
who have been sentenced to imprisonment in the county jail for
violathig criminal laws of our state » * Hvcr since 1913
the sheriff of this county has seen fit to place on parole prisoners
sentenced to the county jail, claiming to do so by virtue of the
provisions of sec. 697c on the theory that that section applies to
all counties which do not maintain workhouses. Will you kindly
advise me whether or not the sheriff is authorized, pursuant to
that section or any other section of the statutes, to place on pa
role persons sentenced to the county jail?"

Sec. 4960c—1 provides:

"The board of control is hereby given authority to issue a
parole to any prisoner, with the approval of the governor, who
is now or may hereafter be impiisoned in the state prison or the
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house of correction of Milwaukee county, subject to the limita
tions herein contained.-' ,

This section is the only provision for the parole of prisoners,
and no provision is made therein for the parole of prisoners
sentenced to county jail.

Provision is made in ch. 193, Stats., for the placing of of
fenders on probation, and this authority is given to the local
officials of Milwaukee county. This, however, does not give any
right to the sheriff to place prisoners on parole.

Sec. 697c, known as the Huber Law, provides that persons
placed in the county jail or workhouse can be put out to -work
under the custody of the sheriff, the purpose being to have such
offenders earn money which the law provides must be turned over
to those dependent upon them for support.
Under this provision the sheriff of Milwaukee county, if such

county has no workhouse, as provided in sec. 697c, can put per
sons committed to the county jail out to work and use the pro
ceeds of their earnings to support those persons dependent upon
them. This, however, is not a part of the parole system and
must be distinguished from it. There is no authority given in
the statutes to parole persons sentenced to imprisonment in the
county jail for violations of the criminal laws.

Public Oncers—Board of ffealtJi^Vital Statistics—The
blanks required by see. 2339?i—9 are to be prescribed and fur
nished by the state registrar of vital statistics and paid for by
the county.

July 9, 1917.

Honorable C. A. Harper,

State Health Officer.

In your letter of June 30 you ask whether, under sec.,
2339n—9 (ch. 218, Laws 1917), the state board of health is to
furnish only the model forms of blanks, leaving the counties to
purchase the necessary number of blanks required, or is to fur
nish the required number of blanks to the counties, the same to
be paid for by the counties.

Sec. 2339?i—9 provides:

"The state registrar of vital statistics shall prescribe model
forms for blank applications, statement, consent of parents, af-
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fidavits, licenses, and marriage certificates, and other such forms
as shall be necessary to comply with the provisions of this act,
and shall furnish to tlis co-unty clerk of each county, at the ex
pense of the county, all of the aforesaid hlanks, ioyclhcr
suitable hook to be'called the marriage license docket. *

There can be no doubt, from the language used in the above
quoted section, that it was the intention of the legislature that
the state registrar should prescribe the form and furnish the
requisite number to be used in the various counties, and that the
expense of the blanks used by the various counties should be
paid by them respectively.

Taxation—Church property does not become subject to tax
ation because another religious society occupies the property,
paying a remuneration only sufficient to cover the added expense
of such use.

July 9, 1917.

0. L. Olen,
District Attorney,

Clintonville, Wisconsin.

In youi' letter of July 3 you submit the following:

"The M. E. Church of Manawa own the real estate upon which
their cluu'cli is located. A branch of the Ohio Church of Manawa
has at present no church or place of worship and in Febru
ary 1917, an arrangement was made whereby the trustees of
thc M. E. C'hurch agreed to furnish heat, light and janitor work
and allow the Ohio Branch to have their services m their church
every second Sunday, in the afternoon, for the actual cost,
which was figured at $3.00 per meeting. No written lease was
entered into and it was understood orally that this arrangement
would continue until the Ohio Synod could build a church tor
themselves, which was understood would be sometime in the s^-
mer of 1918. The church is used for no other purpose toan
divine worship bither by the M. E. Church or by the Ohio

'"Question : Under the above arrangement would this be'leased
or otherwise used for pecuniary profit' under the exception (3)
of sec. 1038, Wis. Stats., so that this church property of the
M. E. Church would be subject to taxation?"
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Subd. (3), sec. 1038 provides for the exemption from taxation
of

"Personal property owned by any religious, scientific, literary,
educational or benevolent association, * * * used exclusively
for the purposes of such association, and the real property neces-
mry jor the location and convenience of the buildings of such
association and embracing the same, not exceeding ten acres;
provided such real or personal property is not leased or other
wise used for pecuniary profit."

The coui-ts have quite uniformly held that if the fundamental
purpose of the institution is to promote or carry on religious,
educational or charitable work, it does not lose that character
by making certain charges for services rendered or furnished
by it, if, as a matter of fact, such charges are not suflicieiit to
carry on the work of the institution without the aid of public
donations, and such charges do not result in pecuniary profit
to the institution, aside from what is necessary to carry on
the charitable woi-k for which it is organized. LiLlle v. City of
Ncwburyport, 96 N. E. (Mass.) 1032; Commoniuealth v. Lynch-
hurg Y. M. C. A., 80 S. E. (Va.) 589; City of Philadelphia v.

Chrhfian Associalion, 17 At. (Pa.) 475; St. Joseph's
Hospital Association v. Ashland, 96 Wis. 636; St. John's Mili
tary Academy v. Edwards, 143 Wis. 551.
The statute seems to contemplate the exemption of property,

both real and personal, of any association that is needed for the
usual and ordinary conduct of their religious and charitable en
terprises. The fact that the church building is given over to
the use of a different association, but also for religious and char
itable purposes, when such leasing is merely temporary and in
cidental to the main use of the property, would not remove it
from the class intended to be exempted by the statute.
You are, therefore, advised that the property in question is

not subject to taxation because of the lease arrangement above
described.
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Intoxicating Liquors—Licenses—A person having a retail
liquor license may sell at the place licensed at either wholesale
or retail, but he cannot carry on two separate businesses under
the one license.

July 9, 1917.

Marion F. Rhh),

District Attorney,

Hurley, Wisconsin.
In your letter of July 6 you state that some of the saloon

keepers in your county sell beer at wholesale, and also carry on
a saloon and retail business; that each of these persons has a
retail license for the premises occupied by him for saloon pur
poses, and also a warehouse located at some distance from the
premises for which the retail license is issued; that beer is pur
chased by these persons in carload lots and stored in their re
spective warehouses, from which delivery is made to customers;
that the only beer which is brought to the saloon or licensed
premises is the beer which is sold at retail there; that all orders
are received and all accounts kept in regard to the wholesale
business at the premises where the saloon is located.
You inquire whether it is sufficient for such a person to have

a retail license only, or whether it is necessary that he have also
a wholesale license.

Sec. 1548 expi-essly states what sales may be made under
wholesale license, and also under a retail license. Subsee. 1 of
said section contains the following:

"• • * A wholesale license shall permit its holder to sell,
deal or traffic in such liquors no part of which shall be sold for
consumption upon the premises of the licensee. A retail license
shall permit its holder to sell, deal and traffic in any such liquor
to be consumed on or off the premises so licensed."

Under this provision it is clear that a person who has a retail
license may sell liquor in any quantity to be drunk on or off the
premises. It will not be necessary for such person to also secure
a wholesale license for the same premises as he is authorized to
conduct a wholesale business under the retail license. The only
difference between the two licenses is that given in the statute,
and no other. This has been the rule of this department. See
Vol. IV, Op. Atty. Gen., p. 672.



488 Opinions of the Attorney-Oeneral

Your communicatiori, however, raises another point. The
question is, under the facts stated by you, whether the sale is
really consummated at the place for which the license is held, or
whether the title passes to the purchaser at the warehouse. You
probably have not stated all the facts surrounding the trans
action, but if the contract for the beer is made at the licensed
pi'emises, but the l)cer is not separated from the bulk or the total
amount of beer kept at the warehouse, the title will not pass to
the purchaser until such separation is made and the beer de-
livei'cd to him. The title will thus pass at the warehouse and
not at the place for which the license has been granted. This
cannot be done. It will be necessary to secure a wholesale license
for the warehouse in order to carry on a business in such a way
that the title passes at the warehouse. If, under the law of sales,
the ti-ansaetion is made in such a way that the title passes to the
purchaser at the time when the conti'act is made at the premises
licensed, then, of course, the sale will be valid under the retail
license, and it' will not be necessary to have a wholesale license
for the warehouse.

Legvilative *Bodies—Parlmmentary Procedure—Anyone can
make a motion to reconsider, unless the vote was taken ayes and
nays, when one voting with the majority must make the motion.

July 10, 1917.
Honorable C. P. Cary,

Superiniendent of Public Instruction.
In your communication of July 10 you submit the following:

"At an annual school meeting motion was made to borrow a
certain sum of money for the purpose of erecting a new school
building. The vote was by ballot, and the motion failed to carry.
The annual meeting was adjourned for five days. At the ad
journed meeting, a motion was made and seconded to reconsider
the vote taken on the borrowing of money at the annual meeting.
The motion to I'cconsidcr carried. Objection was "entered to the
validity of this motion on the ground that the person making it
did not vote with the prevailing side on the original question,
i. e., did not vote in the negative.
"I desire to know if the motion to reconsider where the ayes

and noes are not entered must be made by a person who voted
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with the prevailing side at the time the vote on the original
motion was made; or if, in eases where no record is made of how
each person voted, the motion to reconsider may be made by any
person who voted on the question.''

In Robert's Rules of Order, p. 74, I find the following, con
cerning the making of a motion for reconsideration of a question
that was previously carried:

"It must be made, excepting when the vote is by ballot, by a
member who voted with the prevailing side; for instance, in
ease a motion fails to pass for lack of a two-thirds vote, a recon
sideration must be moved by one who voted against the motion."

In a footnote on the same page we read the following:

"Any one ean second the motion. In congress any one can
move a reconsideration, excepting where the vote is taken by
yeas and nays when the rule above applies."

Under your statement of facts the vote was by ballot and there
was no record kept of the vote cast by each individual at the
meeting. So the exception to the rule applies, i. e., the motion
for reconsideration may be made by anyone, irrespective of how
he voted on the question.

Public Officers—District Attorney—Village Attorney—The
offices of district attorney and village attorney are incompatible.

July 10, 1917.

Clinton G. Price,

District Attorney,

Mauston, Wisconsin.

In your letter of June 26 you state that you are the duly
elected, qualified and acting district attorney of Juneau county,
and have been since January 1917; that on June 19, you were
appointed village attorney of the village of Wonewoe, located
in Juneau county; and you state:

"As I understand, eh. 435, Laws of 1917, published June 18;
1917, prohibits the district attorney of a county acting as city
attorney of any city in the co.unty of which he is district attor
ney and sec. 1 of the new chapter seems to contain the only ex
ception that a district attorney cannot be a city attorney in th^.
same county although subsee. 3 of said chapter states:
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" 'The provisions of this section shall not apply to any contract
hei'etofoi e made by any district attorney to act as such city or
village attorney.'
"1 take it subsGc. 3 applies to a case where a district attorney

might have eonti'actcd with a village which might afterwards
become incorporated as a city and subscc. 1 of the chapter, in not
mentioning village, does not prevent ine acting as counsel for
villages of my county."

You ask for my opinion as to whether or not you can legally
hold the office of village attorney of Wonewoc and district at
torney of Juneau county, and also as to whether eh. 435, Laws of
1917, specifically prohibits your so acting.
Ch. 435, Laws of 1917, provides:

"1. It shall be unlawful for any district attorney to hold the
office of or act as city attorney of any city in the county of
which he is district attorney.
"2. If any district attorney shall violate the provisions of

this section, his office of district attorney shall be deemed vacant.
"3. The provisions of this section shall not apply to any con

tract heretofore made by any district attorney to act as such
city or village attorney."

In the absence of ch. 435, in my opinion, the office of city at
torney and di.strict attorney could not legally be held by the
same person, for the reason that the two positions are incompat
ible. Ch. 435, Laws of 1917, however, provides a penalty by
subsec. 2 thereof.

In subsec. 3, certain exceptions are made to include contracts
foi'ir.erly entered into to act as counsel for villages and cities,
within the terms of the exception.

I do not construe ch. 435 as including village attonieys. The
statute seems to have contemplated city attorneys.

Tliat would leave the situation with respect to district attor
neys acting as village attorneys just as it was before the passage
of the 1917 law, which is the same as that of district attorney
and city attoi-ncy was before the 1917 law. In other words, the
positions of village attorney and di.strict attorney of the county
•in which the village is located are incompatible offices.

in an opinion to R. "W. Lueck, district attorney of Jefferson
county, given ])y my i)redeccssor, January 20, 1908, reported in
Opinions of Attorney General for 1908, p. 769, it was held that
the offices of city attorney and district attorney were incom
patible. Fi'om the reasoning contained therein and from a re-
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flection upon tlie duties of the two offices, you are advised that a
person cannot legally hold the office of district attorney and vil
lage attorney of a village within the county for which he is dis
trict attorney at one and the same time, for the reason that the
two positions are incompatible.

Insurance—A certain percentage value clause to be used in a
fire insurance policy held valid.

July 11, 1917.

Honorable M. J. Cleary,

Commissioner of Insurance.
In your inquiry you submit a percentage value clause which

has been submitted to you for use in this state, and you ask to

be advised as to whether or not such a clause is prohibited by
sec. 1943«. The clause in question is as follows:

"Wisconsin Standard, Percentage Value Clause, 52
"At the option of the assured, and in consideration of the

reduced rate of premium charged for this policy, permission is
liereby granted for other insurance to an amount including this
policy, aggregating not to exceed scvcnty-fivc (75) per cent,
of the actual cash value of the property; provided however, that
if at the time of the fire the total insurance on the property shall
exceed said seventy-five (75) per cent., this policy shall thereby
become void only in proportion of such excess to such total in
surance.

Attached to and forming part of Policy No of the
Wis.

Agency of The Home Insurance Company, New York.
Dated Agent."

Sec. 1943a, Stats., provides:

"Except as otherwise provided by law, no fire insurance com
pany shall issue any policy in this state containing any provision
limiting the amount to be paid in case of loss below the actual
cash value of the property, if within the amount for which the
premium is paid, unless, at the option of the insured, a reduced
rate shall be given for the use of a coinsurance clause made a
part of the policy. The rate for the insurance, with and without
the coinsurance clause, shall be specified upon every policy.
Any company may, by so providing in the policy, distribute the
total insurance in the manner and upon as many items as speci
fied therein, or limit the amount recoverable upon any single



492 Opinions of the Attorney-General

item, article, or animal, to an amount not exceeding the cost
thereof, or to an amount specified in the policy • • •

In an opinion rendered to Honorable Herman L. Ekern, De
cember 18, 1913, Vol. II, Op. Atty. Gen., p. 434, I held that such
a clause could be attached to a fire insurance policy under sec.
1943a. I quote from the opinion as follows:

''This clause is a verbatim copy of the clause which was held
valid by our supreme court under sec. 1943a as that section
stood prior to its repeal and reenactment by ch. 208, Laws of
1913. Block V. American Insurance CompaTvu, 132 Wis. 150,
153, 164.
"The changes made in sec. 1943a by ch. 208, Laws of 1913,

may be seen from the following copy of sec. 1943a, in which
parts added by the 1913 law are italicized and parts omitted
from the law as it stood previously are placed in parentheses:
" 'Except as otherwise provided hy law, no fire insurance

company (doing business in this state) shall issue any policy in
this state containing any provision limiting the amount to be
paid in ease of loss below the actual cash value of the property,
if within the amount (of the insurance) for which the premium
is paid, (and no siieli company shall require the use of any so-
called coinsurance clause or rider to be attached or made a part
of any policy except at the option of the insured, and every such
company shall give to every applicant for insurance the rate of
premium demanded, with and without such clause or rider)
wilcss at the optwn of the insured, a reduced rate shall he given
for /he use of a coinsura)ice clause made a part of the policy.
The rate for the insurance, ivith and without the coinsurance
clause, shall be specified upon every policy. Any company may,
hy so providing in the policy, distribute the total insurance in
the. manner and upon as many items as specified therein, or limit
the amount recoverable upo7t any single iiem, article, or animal
to an amount not exceeding the cost thereof, or to an amount
specified in the policy.'
"The sentence last above quoted, which was added by the

1913 law, evidently does not prohibit the use of the clause here
in question, as it merely authorizes a limitation of the amount
recoverable in certain cases and contains no prohibition of the
use of any clause. The only material change in that part of sec.
1943a applicable to the clause under consideration is the require
ment that a reduced rate shall be given for the use of the coin
surance clause. This is, of course, not a prohibition of the use
of a coinsurance clause. If such a clau.se was valid under see.
1943a as it stood prior to the enactment of ch. 208, Laws of 1913,
I see no reason why it is not valid now, provided only that a re
duced rate be in fact given for its use. There is, to my mind, no
such change in the statute as can be said to make inapplicable the
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decision of the supreme court of Wisconsin previously referred
to."

Since the date of the above quoted opinion there seems to have
been no amendment to see. 1943a.. You are therefore advised

that the rule laid down in the case of lUoch v. Amencan Insur

ance Co., supra, is applicable to the clause in question, and that

the clause may be attaclicd to and become a part of the standard

fire insurance policy of the state of Wisconsin.

Criminal Law—Justice of ihe Peace—A justice of the peace

cannot amend liis judgment in a criminal case after entry
thereof.

July 11, 1917.

C. J. Te Selle,

District Attoniey,

Antigo, Wisconsin.

You have submitted to this department a question concerning
the right of a justice of the peace to change the judgment en
tered in a criminal ease. You state that the justice, in sentenc
ing the parties, gave them $25.00 and costs, each, but did not
provide any number of days' sentence in lieu of not paying the
fine. You inquire whether the said justice can now enter into
his docket the number of days the parties arc to be imprisoned in
the county jail in lieu of not paying their fine.
In answer to this question I will say that in view of the fact

that the justice has no other powers than those given to him by
statute, the answer to your question depends upon the provisions
of the statute conceiming justices of the peace. I know of no
statute which permits a justice of the peace to amend his judg
ment in that way after the same has been entered.
Your question must therefore be answered in the negative.
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National Guard—Pdice—Cities—A military company for
purely local purposes cannot be formed.
The preservation of local peace may be provided for by the

city or county.

July 12, 1917.
Honor.\ble Orlando Holway,

Adjutant General.
The letter of the La Crosse county council of defense, dated

July 6, 1917, relative to the organization of a homo defense
league, so-called, has been submitted to me by you for an opinion.
(1) As to the authority of the governor to organize a tempo

rary military force other than the one provided for by sec.
GlOa, Stats.; and,
(2) As to the organization of citizens for local protection in

emergency cases.

The letter points out that a company organized under said
section would be subject to the order of the state executive and
might he called or sent to any part of the state to do military
duty, a fact which would greatly add to the difficulty of enlist
ing men for the organization; and asks for

''authority to proceed to organize a homo defense league for
the purpose of suppressing possible local disorders and protec
tion of local industries and municipal plants."

The constitution vests in the state legislature the authority to
provide for organization and drilling the militia of the state.
Sec. 29, art. IV", state constitution.

Sec. 610a is the only law for the organization of a temporary
militia company.

In the event of * * * the Wisconsin national guard be
ing called into the service of the United States, the governor is
hereby authorized to organize and equip a temporary military
force equal in size and organization to that called from the
state • * Sec. 610a, Stats.

But whatever the law might be upon tliat subject the command
of the organization, if military, cannot be taken from the ex
ecutive.

"The governor shall be commander in cliief of the military
and naval forces of the state • • •" Sec. 4, art. V, Const.
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Hcncc, it is not possible to have a local military organization,
no matter by what name called, which the governor may not send
to any part of tlie state.
Upon the second branch of the inquiry, you ai'c advised that

the only authority found in the statutes for creating or provid
ing local defense or police protection is vested in the city and
county.

It would be perfectly legal for a city, by its council and fire
and police commission, acting under the authority given by subd.
(52). sec. 925—52, and sees. 959—40m to 959—44, to provide a
reserve or extra police force. There is no limit in the law to the
number of citizens who might be enrolled in siieii a force or or
ganization. Tim conditions under which it would be active, the
pay, and the training thereof could be regulated and provided
for by a city ordinance.
Much the same is true of the authority of the county board

and the slmriff, to create and pay a corps of special deputy sher
iffs. See. 723, after providing for the appointment of an under
sheriff and certain deputies, says:

•  ♦ Each sheriff may also appoint as many other dep
uties as he may think proper, and every deputy shall hold his
office at the pleasure of the sheriff."

" (b) The board may at any time fix or change the number of
deputies, clerks and a.ssistarits that may bo appointed by any
countv officer, and fix or change the annual salary of each such
appointee * * Subd. "(4), sec. 694, Stats.

Appropfiaiions and ExpendiUires—Only bills Incurred and
not paid before July 1, 1917, may be paid under provision of
sec. 2, eh. 489, Laws of 1917.

July 12, 1917.

Honorable Merlin Hull,
Secretary of State. ,

In your communication of July 5 you direct my attention to
ch. 489, Laws of 1917, which appi'opriatod $125,000 for the op
eration'of the state fair, to be effective July 1, 1917. It also
provides that annually, thereafter, beginning March 1, 1918, the
same amount is appropriated.
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Sec. 2 of this chapter provides as follows:

"• * * Of the amount appropriated on July 1, 1917 so
much as may be necessary thereof shall bo available to pay any
bills incurred prior to said date for the operation of the 1917
state fair."

^ on state that this provision has been interpreted by your de
partment. to moan that bills incurred and not paid prior to July
1, 1917, can be paid from this appropriation, bills incurred and
paid to be charged against sec. 172—29, subsec. 4, the general
appropriation for the department. You state that you are in
formed that the correct interpretation should be that all operat
ing expense.s of the state fair for the year 1917 should be paid out
of the appropriation of $125,000 available July 1, 1917. You
ask for my opinion as to which is the correct interpretation.
I have carefully considered the wording of this provision in

sec. 2, as above quoted, and am constrained to hold that your
interpretation is the correct one. In construing a statute we
are bound to understand the language used in its ordinary
sense, and we must spell out of the language used the intent of
the lawmakers. We cannot go back of the language and accept
the assurances of those who were instrumental in passing the
law that something else was intended than the language used
would indicate.

It is provided in this statute that this appropriation shall be
available "to pay any bills incurred prior to said date" for the
operation of the state fair of 1917. A bill which was already
paid at the time of the passage of this act is certainly not in
cluded.

I am therefore of the opinion that only bills incurred and not
paid prior to July 1, 1917, can be paid out of this appropriation.

Public Ojficcva—Superintendent of Public Property The su
perintendent of public property may maintain an automobile
privately owned when used for general state purposes.

July 12, 1917.
Honorable Merlin Hull,

Secretary of State.
By letter dated July 11, 1917, you ask whether the superin

tendent of public property is authorized, by sec. 4, eh. 204, Laws
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of 1917, to maintain an automobile belonging to an individual;

and if so authorized, what definition should be put upon the
phrase "for general state purposes," as used in said section.
Said section amends sec. 33.03, Stats., formerly numbered

see. 287. The amendment added to the powers of that officer the
following:

"* • # jjq purchase or maintain an automobile

to be used for general state purposes."

I think it too plain to be questioned that he may maintain an
automobile that is privately owned, if he can arrange with the
owner therefor. Confessedly, the superintendent may hire an

automobile. The consideration to be paid under a contract of

hire may be substantial oi- merely nominal. With the power to
pay for the use of an automobile, he certainly has authority to
accept such use gratis. Maintenance goes, as a matter of course,
with an automobile which is purchased or leased under this stat

ute. Of course, this does not mean that the supei-intcndent can
maintain an automobile for private use. No such authority is
granted, whether the automobile be public or private property.

Tlic phrase "for general state purposes," as used in this stat
ute, is about as plain as our language can make it. Its meaning
is expressed by the words "used;" it defies a more exact defini
tion. The purposes are varied and practically innumerable.
The supreme court of Colorado, in People v. Scott, 12 Pac. 608,
611—612, speaking of the constitutional provision which fixed
the rate of taxation "for state purposes" said:

"It wall be seen that the language of this section is plain,
clear, and unambiguous, and that no room is left for construc
tion as to the limitations therein imposed, unless it be in re
spect to the meaning intended to be conveyed by the clause 'for
state purposes.'
"Any legitimate expenditure of the state necessary to be pro

vided for by a state tax is a state purpose, and the tax to be.
provided is a tax for a state purpose."

Paraphrasing this language, we may say that any use made
of an automobile to facilitate or aid any state officer, agent or

employe in discharge of his duty is for a state purpose. The
only use to which an automobile may be put is defined negatively
by stating that it could not be used for any private purpose,
even though the user is a public official or employe. The word

32—A. G.
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"general" is used in said phrase as distinguished from "spe
cial " or " particular.'' That word prevents an automobile which
is purchased or hired under this grant, of authority from being
assigned to the use or service of any particular officer or board
or department. It contemplates the maintenance of an auto

mobile for the use of any state officia] or servant as occasion for
such use may aj-isc, and without any reference to the branch of
government to whieli the state officer or servant belongs.

Puhlic Officers—The ehief examiner appointed bj'^ the Mil
waukee civil service commission is not a civil officer, and a mem
ber of the legislature passing the act is eligible to the position.

July 12, 1917.
Honorable David V. Jennings,

Stale Senator,
Milwaukee, "Wisconsin.

1 have your communication of July 9, in which you refer me
to ch. 259, Laws of 1917, being sees. 772—1 to 772—17, inclu
sive, under which the Milwaukee civil service commission is cre

ated. This conmiission is empowered to appoint a chief examin
er, and you state that you have been appointed to said position.
You say that some question has been raised as to your right

to hold this position. You inquire whether or not, in view of the
fact that you served in the legislature when this law was en

acted, you would be barred from holding the same.
Sec. 12, art. IV, Wis. Const, provides:

"No member of the legislature shall, during the term for
which he was elected, be appointed or elected to any civil office
in the state which shall have been created, or the emoluments of
which shall liave been increased, during the term for which he
was elected."

If the position of ehief examiner to wliich you have been ap
pointed is a civil office of this state, in contemplation of said
provision of oui' constitution, you will be barred from said posi
tion.

Tlie chief examiner is nowhere designated in this act as an
officer. It is stated in said act that he shall receive a salary of



Opinions of the Attorney-General 499

not more than $1,500 (or as much more as the board of super
visors may determine). The duties that are to be performed by
the chief examiners are to be performed under the direction of

the commission, as this statute expressly provides. The chief ex
aminer is not rc(iuircd to take the oath of oiYice nor to file a
bond, neither has he a term of oflice, but holds his position for
an indefinite time.

"Our supreme court has said this constitutional provision
'should be narrowly construed in favor of eligibility.' " State
ex rel. Jolmson v. Nye, 148 Wis. 659, 668.

It has been held that commissioners to review the valuations

made by the county board of the taxable property in several
towns, villages and cities of the county, are not officers within
the meaning of sec. 9, art. XIII, Const. State ex rel. Brown Go.
V. Meyers, 52 Wis. 628, 632.
Our court has also held that the term "civil officers" em

braced only those officers in whom a proof of the sovereignty is
vested or to whom the enforcement of municipal regulations or

the control of the general interests of society is confided and
does not include such officers as canal officers. 77. S. ex rel.

Noyes v. Hatch, 1 Pin. 182; In re Appoiniment of Reviser, 141
Wis. 592, 630.

"* * * A public office is a charge or trust conferred by
public authority for a public purpose, the duties of which in
volve in their performance the exercise of some portion of the
sovereign power, whether great or small." 23 Am. & Eng.
Ency. of Law (2d. ed.) 322.

There arc numerous criteria to determine whether a person is
an officer and whether his employment is an office. The same
authority says:

"Thus, a public officer is usually required to take an oath, and
frcfiuently has to give a bond. Usually an officer is entitled to
a salary or fees, but this is not necessary. The term 'office'
also embraces the ideas of tenure and duration or continuance.
Generally speaking, one of the requisites of an office is that it
must be created by a constitutional provision, or it must be au
thorized by some statute. Official or unofficial character is to be
determined not by the presence or absence of an official desig
nation, but by the nature of the functions to be performed. Des
ignation by the law as an officer is, however, of some signifi
cance. ''
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This department has ruled that the deputy appointed by the

industrial commission pursuant to the provisions of ch. 485, Laws

of 1911, is not a civil officer, within the meaning of sec. 12, art.

IV, Const. Sec 0])inions of Attorney General for 1912, p. 131.
In view of the aliove authorities, I believe that your position

as chief examiner of the civil service commission for the city of

Milwaukee is not a civil office, within contemplation of the pro
vision of our constitution ; and it follows that you are not barred
from holding that position.

Indigent, Insane, etc.—Minors—-A dependent child may be
committed to the state school for dependent children though a
nonresident.

July 12, 1917.
Geo. H. McCloud,

District Attorney,

Ashland, Wisconsin.

In your communication of July 9 you state that the county

judge submitted to you the question as to whether he should com
mit to the .stale school for dependent children an infant bom in

Ashland county, of parents who arc both residents of another
state; that in the instant case the parents arc residents of Mich
igan ; that it is conceded that the mother came to Ashland county
solely for the purpose of confinement and expects to return to
her home in Michigan as soon as possible.
You state that you advised the county judge that in your

judgment it was not proper to send the child to the home for
dependent children at the expense of the state, unless the par
ents of the child, or one parent, was a resident of the state;
that in your judgment the statute anticipated the maintenance
of children only who were residents of the state.

There is nothing in the provisions of the statute concerning
dependent children which requires their residence in this state
in ordei- to be committed to the state school for dependent chil
dren. If there is a child in this state that is a dependent in con
templation of the statute, it may be sent to the said institution.
But in taking this matter up with the secretary of the board of

control, he has suggested that an attempt should be made by the
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county authorities to induce the Michigan authorities to take
charge of this dependent child, that the Michigan authorities
arc morally, if not legally, bound to take care of this child.
Whether you will succeed in this is, of course, a question for you
to determine, but I see no jirovision in the statute which would
prevent a judge from committing the child iii' question to the
said institution.

Indigent, Lnscmc, etc.—Cenmties—Where a person committed
to a hospital for the insane, is paroled and removes to another
county and within two years of her parole is recommitted, her
maintenance is to be charged to the county from which she was
first committed.

July 17, 1917.

Honorable M. J. Tappins, Secretary,

State Board of Control.
In youi" communication of July 13 you state that one, Ella V.

Jung," was committed to the state hospital for the insane from
Dane county in January, 1915; that in the month of April, 1915,
she was paroled from that institution; that under the law she
would be pi-esumcd to be insane for a period of two years from
the date of her pai-ole from the hospital; that on the 11th day of
July, 1916, the patient moved to Burlington, Racine county, and
on June 22, 1917, an application was made to Judge Zimmerman,
at Madison, for a recommitment to the state hospital for the in
sane. You desire my opinion as to whether you should have the
patient's maintenance charged to Racine county or to Dane
county.

While our court has not passed upon the question, it is a prop
osition of law which has often been passed upon by other courts,
that no insane per.son is capable of acquiring a pauper settle
ment in his o^m right. Strong v. Farmington, 74 Me. 46; Wa-
terville v. Benton, 85 Me. 134; Ilarrison v. Portland, 86 N. E.
307; Taunton v. Westport, 12 Mass. 365.
Under these authorities the patient in question never acquired

a legal settlement in Racine county, and for that reason she is
still chargeable to Dane county.
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hlections Public Officers—Education—At a school district
meeting an infoj-mal ballot for school officers was taken; a mo
tion then carried to make the informal ballot formal, and the
persons receiving the liighest number of votes were declared
elected. Held a sufficient compliance with the requirement that
they be elected by ballot.

July 18, 1917.
Archibald McKay,

District Attorney,
Superior, Wisconsin.

In your letter of July 16 you submit a question relating to the
legality of the election of certain school district officers in a
school district in the town of South Range, in your county, in
the following language:

Under subsec. 3, sec. 430, Wis. Stats., the power is given
at the annual meeting of a school district to choose a director,
treasurer and clerk, and it is furtlier provided in the same sub
section that the election of all officers shall be by ballot and the
majority of all the votes cast shall be necessary for a choice At
the annual meeting of the school district of South Range in this
county, an mfornial ballot was first taken for the election of
officers and a motion or resolution was afteinvards voted upon
and corned that the informal ballot should be made formal and
tiic officer.s were elected in that way.
^Is it your opinion that the iiiethod adopted by them is a

sufficient compliance with such subsection as to voting by ballotr'

Sec. 430 reads as follows:

"The inhabitants of any school district qualified by law to
vote at a seliool district meeting when assembled at the'first and
at each annual meeting in their district or at any adjournment
tliereoi in their district shall have power*
"• • • '■

"(3) To choose a director, treasurer and clerk. The elec
tion of all officers shall be by ballot and a majority of all the
votes cast shall be necessary for a choice." Stats.

It will be noted that the section quoted does not provide either
a foi mal or an informal ballot. The school di.strict officers men
tioned must be elected by ballot. If the electors at the district
had authority by motion or resolution to provide foi- an informal
ballot, it seems lo me they would have authority by another mo
tion or resolution to declare the informal ballot formal. The re-
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quirements of the letter of the law have been complied with. It
does not appeal- from your statement of facts that any elector
pi'esent objected to the motion or resolution declaring the so-
called informal ballot formal. Neither does it appear that any
elector present demanded that there be another ballot.
While I am unable to find any decision of the court's or find

anything in the recognized works on parliamentary law which is
decisive of the question submitted, the courts, nevertheless, in
cline favorably to the rule that mere informalities or irregulari
ties in an election which do not affect the result will not invali

date it. McQuillin on Municipal Corporations, § 416.
The supreme court of the state of Michigan, in the case of

People ex vel. Poesier ct al. v. Gartland, et al., 42 N. W. 687, laid
down the following rule:

"3. The provisions of law i-clative to the election of school
district officers by ballot ai-e" mandatory, and must be observed.
The respondents were not legally elected to the offices they as
sume to hold and exercise. It does not, however, follow that they
should be ousted from their offices. There arc no persons who
claim to have been elected to these offices. The writ in this case
is invoked, not in the interest of any private person, but in the
interests of the oublic, and for public purposes. We should
tiierefore exercise or refuse to exercise our power over the writ
and pi'oecedings in such manner as shall best promote the public
interests. These officers were chosen unanimously vim voce^ at
a meeting regula>-ly called. They have qualified and are acting
as such. They are officers de facto, and the public interests re-
(juire that they should not be disturbed." P. 688.

I quote the following from p. 114, Robert's Rules of Order,
which will indicate that the procedure as set forth in your letter
would be sustained by parliamentarians:

"Where there is only one candidate for an office and the con
stitution requires the vote to be by ballot, it is common to au
thorize the clerk to cast the vote of the assembly for such and
such a i)erson: if any one objects, however, it is necessary to
ballot in the usual way. So, when a motion is made to make a
vote unanimous, it fails if any one objects."

It is, therefore, my oy)inion that the school officers elected at
said school district meeting were elected by ballot and that the
procedure at said school district meeting was a sufficient cpm-
pliancc with the section above quoted.
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Education—AppropnaiionH and Expenditures—Emergency
Appropriaiions—Requests for allowances out of appropriation
made by sec. \Tla need nut be made by, to, or through the state
board of education.

July 19, 1917.
State Board of Education.

It appears from your letter of July 16, 1917, that an emer
gency approi)riation was made last December, pursuant to the
authority given !)y sec. 172f/, Stats., of specific sums for three of
tlie normal sc-hools, a!id that recently the state board of educa
tion was asked to recommend to the emergency board that said
appropriations bo made available to normal schools generally, but
that no action has boon taken by the state board of education.
In the meantime^ the statutes more or less directly involved have
been amended by ehs. 478 and 065, Laws of 1917.
I quote from your letter the following:

"All requests for emergency appropriations for educational
institutions have heretofore been made through the state board
of education for the J'cason that the 1915 statutes gave the board
'exclusive fi nancial eontror of educational institutions, and for
the further reason "that all appropriations for the use of the
normal schools and the university were made to the state board
of education rather than to the respective boards of regents.
"In view of these changes in the law, is it your opinion that

applications of educational institutions for emergency appropria
tions should be made through the state board of education, or
that anything is to be gained by such procedure?"

This i.s I'ather a question of policy or expediency than one of
law, for it is perfectly plain that the appropriations made by
sec. l/2a ai'c made available solely through the governoi', seci'e-
tary of state, and state treasurer. These statute.s are entii-cly
silent as to the medium through which requests to those officers
should come, and they may act wholly upon their own initiative,
and they may listen to reciuests from every and any source.
The statute creating the state board of education and defining

its powers and duties was examined at length in an opinion ren
dered to you October 12, 1915, Vol. IV, Op. Atty. Gen., p. 857.
As remarked in your lettei', this statute was revised by eh. 478,
Laws of 1917. Subsec. 8, sec. 376-—50, Stats., was amended so
as to explicitly limit tlm authoi-ity of the state board of education
In the ehai-ge and management of the financial affairs of the ed-
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ucational activities of the state to "capital account." Subsec.
13, said sec. 376—50, as amended, requires the regents of the
university, of the normal schools, and the governing authority
of other enumerated educational institutions, to annually sub
mit before the first of July their respective school budgets,

"and if such budgets are within the available funds, and in rea
sonable conformity to legislative will, they shall be approved by
the state board of education so far as they relate to operation
and maintenance. After such approval the administration of
the budgets for operation and maintenance of the several classes
of schools mentioned in this subsection shall in each case rest
with the board or officer designated by law as being the immedi
ate governing authority of said institution, school, or depart
ment. ''

Said ch. 665, Laws of 1917, transfers the appropriations here
tofore made to the state board of education, for operation and
maintenance of the university, normal schools, Stout institute,
and Wisconsin mining school, direct to the governing bodies of
said institutions.

These changes as to the appropriations and their expenditures,
taken in connection with the fact that the appropriation made
by sec. 172a, Stats., is an "emergency appropriation" made to
meet operating expenses of any state institution, force the con
clusion that the state board of education has no authority in the
matter of the expenditures of the appropriations made by the
last named section.

Naturally the governing board of any particular school or in-
stitution would first notice or have knowledge of the failure of
the regular appropriation to meet the operating expenses, and
would naturally be the one to bring that.matter to the attention
of the emergency board. The channel through which tlie need
of drawing on the emergency appropriation should be conveyed
to the emergency board depends entirely upon the attitude of the
various boarcjs and officers concerned in the administration of
the state educational affairs. The board of regents, desiring an
allowance from the emergency fund, will, of course, avail itself
of "a voice potential," if it knows of one. Should such board be
of the opinion that the state board of education would be more
likely to get the ear of the emergency board, or more likely to
persuade it to the action desired, then the board of regents
would ask the state board of education to request the emergency
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board to make an allowance out of the emergency appropiiation.
It is not for me to advise what course such request should

take, but I will say tliat I can see no reason why the request for
an emergency allowance for operation and maintenance of any
of the schools mentioned should not be made directly by the im
mediate governing authority of the school, to the officers who
control the emergency appropriation.
You undei'stand that it is my opinion that the governor, sec-

rotary of state, and state ti'easurcr are vested with original au
thority in expending the ai)propriation made by sec. 172a, Stats.,
and may act upon their own initiative, if thcj'^ see fit to do so.
As to the rc(]ucsts for them to act in the premises, they may

come from any source whatever. Primarily, it is for those offi
cers, to decide the general procedui-c which sliould be followed
in this matter, in that they arc entirely free from any statutory
control or regulation.

Live Stock—Duties of live stock sanitary board as to publish
ing a list of tuberculin tested herds considered.

July 19, 1917.
Dr. 0. H. Eliason,

State Veterinarian.

It appears from your letter of July 7, 1917, that "the live stock
sanitary boards of tliis and other states have decided to estab
lish what is known as "Accredited tuberculin tested herds" for

the prevention and eradication of bovine diseases. Under this
plan, when a herd lias satisfactorily passed two annual or three
semiannual consecutive tuberculin tests the fact is to be certified,
with the effect and result that members of such herds may be
shipped fi'om one state to another without any special or immedi
ate test for shipment.

You say:

"It has been suggested to our department that we should pub
lish the names of tho.se on these lists with a view of advertising
or encouraging the owners to get on this particular list. I there
fore ask your opinion as to whether it would be within the
pi'ovince of our department to publish a list of this kind. The
publication of such lists would possibly be for the convenience of
the buyers coming to this state."
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You state that there is no specific statute authorizing such
procedure, but it is agreed upon among the different states and
the national bureau of animal husbandry.
Your acceptance of such plan is undoubtedly a legitimate ex

ercise of the general power and discretion vested in the live
stock sanitary board.

"5. It shall be the duty of the state live stock sanitary board
to protect the health of domestic animals of the state; to deter
mine and employ the most efficient and practical means for the
prevention, suppression, control and eradication of dangerous,
contagious or infectious diseases among domestic animals, and
for these purposes it is hereby authorized to establish, maintain,
enforce and regulate such quarantine and other measures relat
ing to the movement and care of animals and their products, the
disinfection of suspected localities and articles and the disposi
tion of animals, as it may deem necessary, and to adopt from
time to time all such regulations as may be necessary and prop
er for carrying out the duties imposed upon said department by
law." Sec. 1492a6.

Additional and specific power is given to the board by subsecs.
bg and 5r, of said section {see. 2, eh. 592, and sec. 2, ch. 548, Laws
1917), to control the transportation of animals into and about
the state, and to establish quarantines, and do other acts deemed
necessary to protect the health of domestic animals.
The board keeps a list of the accredited herds and the address

of the owners. It is the publication of this list that you refer to,
and it is assumed that such publication would be made in the
form of a bulletin. The authority for printing is found in
subd. (2), sec. 1492c, and is as follows:

<'• • * board shall be entitled to receive all printing

necessaiy and proper in carrying out the powers and duties of
said board."

If the publication of a list of such herds is necessary to the ex
ecution of the powers and duties of the board, then you have au
thority to, and should, publish it. This necessity, however, is of
a public character. The convenience or advantage of buyers
coming to this state, or of the owners of these herds, is not such
a necessity. Those are private, and there is no authority for
publishing the list to serve private interests.
Viewed as a practical question, it seems plain that these herds

•will always be the exception; otherwise, the list would be so ex-
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tended as to make it useless. Should all of the cattle owners of
the state have accredited herds, the publication of a list would
mean publishing the name of every such owner in the state.
On the other hand, should the publication of such a list, in

sound reason and according to your judgment, be reasonably nec
essary for the purpose of inducing herdsmen to have their cat

tle tested, and the list should be printed for that purpose, I be

lieve it would be lawful.

The answer to your question, therefore, as you perceive, is
largely one of sound administration of the functions of your
board. It is not one which can be answered "yes" or "no,"
from a legal standpoint.

Some rather serious objections to the publication of such a
list by your board occur to my mind, and I mention the more
weighty ones. Such a publication would be relied on, to a large
extent, in tlie purchase of animals from such herds, and such
would be tlic purpose of publishing the list. To make the list
at all reliable, even to a diseerning person, it would be neces
sary to give the dates of certification of the various herds. Fur

thermore, you have no immediate charge of these herds and can
not Imow whether uncertified aniiiials are imported or how the
premises are kept, or whether calves are fed on milk from non-

accredited herds. In other words, you cannot know at any time
subsequent to the last certification just what the condition of the
herd is; you cannot, except it be animals with registered pedi
grees, know whether there have been substitutions in these herds.

An official bulletin of this kind might be easily misunderstood
and might be readily made the instrument of fraud in the dis
position of animals from accredited herds. "What is said on this

score, of course, is merely by way of suggestion as to the ad
visability of such a publication.
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Bridges and. lligliwoAjs—Town Boards—town board has dis
cretion to deny an application for a highway to excluded lands.

July 20, 1917.

E. E. Johnson,

District Attomey,

Wausau, 'Wisconsin.

Under date of July 18, 1917, you have passed to me the fol
lowing question which you say has repeatedly been submitted to
you for an opinion:

"Where an ounier of land, which is shut out from all public
highways by being surrounded on all sides by real estate belong
ing to others and has no private way leading from his land to a
public highway, and is unable to purchase from the said owners
a right of way to a public highway, except at an exorbitant price,
which facts need to be established to come within sec. 1275 of the
Wisconsin statutes, has the town board of supervisors any (^s-
cretion in laying out such private roadway, or is their discretion
limited to its-width?"

I am of the opinion that the discretion which is vested by sec.
1275, Stats., in the town supervisors extends to the merits of the
application. Phrased somewhat differently, it may be said that
mandamus would not lie to compel the supervisors to make an or
der laying out a highway. There are at least three reasons, any
one of which prevents an escape from that conclusion.

1. The statute says:

"The supervisors shall * * * in their discretion proceed
to lay out such highway, * •

and the statute has always so stated, perhaps more plainly in
the beginning than it does now.
The provision for laying out a highway to lands excluded

therefrom appears first as ch. 267, Laws of 1873. Speaking of
the presentation of an application for a highway by the owner
of lands excluded therefrom, it provides:

a* m * saij board of supervisors may, at their dis

cretion, • • * proceed to lay out a public highway."

This language was retained in the revisions of 1878 and 1898,
with the insignificant change made by substituting the preposi
tion "in" for "at." This, of course, did not change the sense.
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Ch. 129, Laws of 1907, revised this section, and it has since re
mained practically unchanged.
2. The right of appeal, both from the order made upon such

an application, and from the award of damages, is provided.

"Any person who shall consider himself aggrieved by an or
der laying out, # • • any highway, or by any refusal so to
do under the preceding provisions may, * * * appeal there
from." Sec. 1276, Stats.

Attention is called to the fact that this is the very next section
to the one primarily involved as they stood originally.

"If any owner of lands through which a highway shall be laid
out, * * • under any of the preceding provisions shall not
be satisfied -with the sum awarded to him for damages he may,
•  • * apply to a justice of the peace * • • for a jury
to assess and appraise such damages." Sec. 1285, Stats,

If the supervisors were without discretion in the matter of
laying out the highwa}', it is unthinhable that an appeal should
be given from their decision. Were the duty absolute, manda
mus would be available, upon refusal to lay out a highway.
Granting the right of appeal from the order laying out a high

way must vest discretion in the appellate tribunal, which is an
other way of saying that there is no absolute duty to lay out a
highway.

3. The decisions of the supreme court, at least by unmistakable
implication, have decided that the supervisors may deny the ap
plication, and refuse to lay out a highway. It is provided by

sec. 1269, Stats., that a failure on the part of the supervisors to

file with the to^vn clerk an order laying out a highway, and the
award of damages within ten days after their decision thereon,
shall be deemed a decision against the application.

Now, it is provided by said sec. 1275 that the order laying out

a highway shall not be filed until the amount assessed as advan

tages to the applicant shall have been paid to the town treasurer.
It was held by the supreme court in State ex rel. Gihlin v. Su

pervisors, 68 Wis. 158, and in Baler v. Ilosmer, 107 Wis. 380,
that failure on the part of the applicant to pay such assessment

to the town treasurer, as provided by sec.- 1275, shall have the
effect of vacating an order laying such highway, and that in
such situation it will be deemed that the supervisors have de
cided against his application. This broadly assumes that the



Opinions of the Attorney-General 511

supervisors may decide against tlie application. Wore that not

the case, no act on his part could be deemed the equivalent of an
adverse decision by the supervisors. These decisions plainly
show that the general rule of discretion in the matter of laying
out highways applies to the highways mentioned in sec. 1275, as

well as to other public highways.

There is a most cogent reason why discretion should be vested
in the officer or tribunal that decides upon an application for a
public highway, and roads laid out under sec. 1275 are expressly
declared to be public highways. In the absence of discretion in

the tribunal that passes upon the application, the laying out of
highways would rest with private individuals. The town is
liable for the maintenance of all public highways, and is liable
for injuries resulting from defects therein. It would be intol
erable, even if it were constitutional, to vest in any individual,
in his private capacity, the exercise of the sovereign power of
eminent domain, and of levying taxes, and incurring public ob
ligations and liabilities. I have no hesitation whatever in advis
ing that the town board has the same discretion in passing upon

applications made pursuant to sec. 1275, Stats., that it has with
reference to applications made under sec. 1265.

Intoxicating Liquors—Sunday Closing—The keeping open of
a saloon on Sunday does not violate sec. 1564 unless intoxicating
drinks are sold.

It is an offense against sec. 1557-m to permit minors in a saloon
on Sunday even though no intoxicating liquors are sold.

July 20, 1917.

John Roberts,

District Attorney,

Grand Rapids, Wisconsin.
I have your request for opinion of July 18, in which you stater

"A saloon keener in this county proposes to open his saloon
building on Sunday and use the saloon part proper, providing
chairs and tables, etc., as a place for serving soft drinks, ice
cream, etc., and propo.'jes to cover up his back bar, and to sell no
intoxicating liquors, the idea being to use this place for the
above purpose on Sunday, and to continue his saloon business the
rest of the week in that same saloon building.
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"First; Under the above state of facts would the presence of
a person of eitliei* sex under twenty-one years of age, on Sunday,
ill said saloon be a violation of sec. 155771?
"Second: "Would the opening of such saloon for the uses and

purposes above stated be a violation of any law of this state,
further than sec. 4595 et seq.V

It will be noted that the Sunday Closing Law, so-called, as ap
plied to saloons, sec. 1564, Stats., does not prohibit, expressly,
the keeping open of a saloon on Sunday, but prohibits the sale,
giving away or barter of intoxicating liquors on Sunday, and is
applicable not only to tavern keepers or saloon keepers but to all
persons. A saloon is, of course, within the provisions of sec.
4595, Stats., prohibiting the keeping open of a shop or place of

business on Sunday, and this would be equally true whether the
place were kept oi>en on Sunday for the sale only of soft drinks,
ice cream, etc., as well as though it were kept open for the sale
of intoxicating liquors. "While the keeping open of such a place,

in the manner and for the purpose mentioned in your inquiry
would probably be held not to be a violation of sec. 1564, Stats.,
if in fact no intoxicating liquors were sold, bartered or given

away on that day, nevei'theless, the keeping open of such place
in the manner suggested, a place wherein a stock of liquor is
kept for sale, and where the facilities for selling and serving the
same are conveniently present, would be an obvious temptation
to ̂ ^olations of the law by the surreptitious selling of intoxicat
ing liquor in such place, and should not be countenanced or en

couraged, especially as it can be prevented as a violation of sec.
4595, Stats.

It is probable, also, that the courts would hold it a violation of
see. 155771, Stats., for a saloon keeper to permit minors to be or
loiter in his saloon on Sundays, even though on such day no in
toxicating liquor is sold there.
Our supreme court, in construing sec. 4595, Stats., in Wieden

V. State, 141 "Wis. 585, held that it was not a violation of that
statute for one to keep open on Sunday a room in a hotel or
tavern, which room was customarily used and the only room in
the owner's building which could be used, not only as a place in
which to sell intoxicating liquors and cigars, but also as the

hotel office and waiting room for guests, provided that neither
liquors nor cigars were sold on Sunday. This decision does not,
it seems to me, hold that the place ceases to be a shop or store
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when so kept open on Sunday and because nothing is sold there,
but rather amounts to a construction of sec. 4595 as applying
only to the keeping open of a shop for the purpose of selling.
That such is the legislative construction of this section would
seem to clearly appear from the provisions of sees. 4595<f and
4595da, subsequently enacted. Under this decision it would seem,
though it is not entirely clear, that the keeper of any store, shop
or warehouse might lawfully keep the same open on Sunday,
provided he sold nothing and did no work therein on that day—
not because the place ceases to be a shop or warehouse by reason
of that fact, but because the court has in effect read into sec. 4595
words to the effect

"for the sale of any goods, wares or merchandise, or for the do
ing of any work or labor therein."

The bearing of the foregoing distinction upon the construction
of sec. 1557-n. is this: that section makes it a criminal offense for

the keeper

"of any saloon, shop or place of any nature or character what
soever for the sale of any strong, spirituous, malt, ardent or in
toxicating liquor" to "suffer or permit any person of either sex
under the age of twenty-one years, unaccompanied by his or her
parent or guardian, or suffer or permit any person to whom the
sale of any spirituous, ardent or intoxicating liquors or drinks
has been forbidden in the manner pi'ovided by law ♦ • • to
linger * * * in or about any barroom or other room on
such premises in which intoxicating liquor is sold or dispensed."

It will be observed that the prohibition of this statute is not
expressly limited to the prohibiting of minors in a saloon or bar
room when intoxicating liquors are being sold therein, or even
when such saloon or barroom is open for the purpose of selling
intoxicating liquors. The express language of the statutes pro
hibits the presence of minors in a barroom. So far as this stat
ute is concerned, I think that a barroom, in a regularly licensed
saloon, and in which intoxicating liquors are regularly sold six
days in the week, is none the less a barroom on Sunday, although
the law prohibits the sale of intoxicating liquor on Sunday, and
although such place is kept open in violation of law on that day
for the sale of other goods and no intoxicating liquor is sold
therein on that day. There are reasons other than the mere sale
of liquor therein which may well have prompted the legislature

33—A. G.
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to exclude minors from a barroom. So long as the statute is not

so limited in its prohibitions, this department is not disposed to
hold that it is lawful for a saloon keeper to permit minors in
his bai-j'oom or saloon on Sunday, even though intoxicating liq
uors are not being sold therein on that day.

•Fiah and Game — Public Officers — Fees of Conservation
Wardens—Conservation wardens are entitled to the same fees as

constables after the warrant issues.

July 20, 1917.
Honok.\ble R. S. Schkibel, Sccrclarij,

State Co7iservaiion Commission.

I have your letter of July 19, submitting for my official opin
ion a statement of facts contained in a letter addressed to you
by Denton II. Smith, one of your conservation wardens, residing
at Marinette, Wisconsin, which letter reads as follows:

•'There is an argument between the attorney for the defense,
the district attorney and myself, the game warden, whether or
not an officer can charge mileage on conditions hereinafter stated:
"The game warden found defendant violating and forthmth

arrested him while forty-five (45) miles from Marinette, Wis
consin. The game warden, at the time had conveyance looking
for violatiojis, but had no intimation that he would find de
fendant violating. The game warden at the same time seized
under-sized trout in defendant's possession, which warden con
veyed to Marinette, Wisconsin. Defendant had his own convey
ance and arranged to appear voluntarily the following day be
fore a magistrate at Marinette, which defendant did. Query:
Has the warden the right to charge mileage from Marinette to
the place of arrest and seizure and retui-n?"

Sec. 62.04, subd. (1), reads as follows:

"The members of the state conservation commission and dep
uty conservation wardens shall each have full autbority to ex
ecute and sei've all warrants and processes issued by any jus
tice of the peace or police magistrate, or by any court having
jurisdiction under any law relating to wild animals, in the same
manner as any constable may serve and execute such process,
and arrest with or without warrant any person by him detected
in actually violating or whom he has reason to believe guilty of
a violation of any of the provisions of this chapter, and may take
such person before any court and make proper complaint."
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The foregoing section unequivocally gives a deputy conserva
tion warden the same authority to execute and serve all war
rants and processes issued by a justice of the peace under any
law relating to wild animals. Under subd. (6), sec. 62.01, the
conservation commission is authorized to fix the compensation of
conservation wardens, subject to the approval of the governor,
and they are also entitled to receive from the state their actual

and necessary traveling expenses incurred in the performance of
their duties after the same shall have been fully itemized and
verified by oath of such warden and shall have been audited as

provided by law. There is no other provision in cli. 62, relating
to wild animals and to the powers and duties of the conservation
commission, its agents, wardens and employes, which allows to a
warden any specific fee for performing the duties set forth in
sec. 62.04,. subd. (1), above quoted.
In see. 843, Stats., relating to the fees of constables, it is pro

vided that constables are entitled to receive the following fees:

"For serving a warrant or other writ, not otherwise provided
for, on each person named therein, twenty-five cents

<<* • •

"For each mile actually traveled, going and retuniing to serve
any process or to give or to post up notices, ten cents • •

Sec. 844 provides:

"When the services in the last section mentioned [843] are
performed by any other person except a party to the action, the
same fees shall be allowed as constables are entitled to receive
and no more."

Under these provisions, and also by virtue of sec. 2959, it has
been repeatedly held by this department that game wardens or
conservation wardens are entitled to charge and receive the fees
allowed constables under sec. 843. See Vol. T, Op. Atty. Gen.,
p. 482 ; Vol. II, ibid., p. 735.

If, therefore, a constable is entitled to make a charge for serv
ices similar to those set forth in the statement of facts above

quoted, then there can be no question but that a conservation
warden would be entitled to make the same charge.
It is elementary that public officers are only entitled to com

pensation when the same is fixed by law. "Where the law allows
no compensation the services are performed cum onere. In other
words, he is required to assume all the burdens which attach to
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his office, even though the law affords him no compensation.
This is particularly true of sheriffs and constables.

"The right of a sheriff to compensation is wholly derived from
and dependent upon statute, and he is not entitled to any com
pensation except such as is given him by law, and can recover no
compensation for services, although -within the line of his duties,
for which no compensation is provided by law." 35 Cyc. 1548.

. "Officers take their offices cum onere, and services required by
them by law, for which they are not specifically paid, must be
considered compensated by the fees allowed for other services."
Crocker v. 8uperviso7\t of Brown Co., 35 Wis. 284; St. Croix
Counti! V. Wehster, 111 Wis. 270; Douglas County v. Sommers,
150 Wis. 424.

It -will be noted that sec. 843, above quoted, allows constables a
specific fee for serving a warrant and for actual travel in going
and returning to serve any process. T find no pro-vision in the
statutes anywhere which allows either a sheriff or a constable a
fee for arresting a person -without warrant, or which allows him
traveling fees when he is not serving "any process." Our su
preme court has held that a sheriff is not entitled to fees for
services and reimbursement for expenses in apprehending and
returning fugitives from justice -without the state, without first
having the certificate of the district attorney required by sec.
2, eh. 126, Laws of 1901. Douglas County v. Sommers, supra.

It appears from the statement of facts, that the warden had
in his possession no process at the time the arrest was made and
that the defendant voluntarily and in his own conveyance ap
peared before the magistrate at Marinette. I assume that after
the defendant appeared in court a complaint was duly made and
a warrant issued, and that the warrant, which constitutes the
process in the action, was there served upon the accused. Un
der the law, the warden is clearly entitled to the fees allowed a
constable for serving said warrant and traveling to and from
court for the purpose of making said service. He cannot, how
ever, enter upon his return to said warrant any charges for
services rendered before the warrant was placed in his hands.

Answering the question in the language in which it is stated
in the letter, it is my opinion that the conservation warden may
not charge mileage from Marinette to the place of arrest and
seizure and return, under the facts stated.
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Bridges and Highways—A highway laid out to excluded lauds
at request of owner is a public highway.
Upon refusal of the town board to lay the same, applicant may

appeal
July 23, 1917.

E. E. Joi-INSON,

District Ailoj'ney,

Wausau, Wisconsin.

You have called my attention to the fact that jiiy letter of
July 20, 1917, did not completely answer your inquiry, and I
am therefore making this addition or supplement to the opinion
then given:

You are advised that upon a denial by the town board, of an
application made under sec. 1275, Stats., the only remedy af
forded the applicant is that of appeal. The statutes for laying
out public highways furnish the only means of obtaining private
lands for a public highway, and private lands can be taken
against the objection of the owner only for a public purpose.
The revised statutes of 1858 provided that the town super

visors might lay a private road for the use and at the expense of
the freeholder whose land was excluded from the highway.

This statute was held unconstitutional in Osborn v. Hart, 24
Wis. 89, 92. The court said';

" • * * The assertion of a right on the part of the legisla
ture to take the property of one citizen and transfer it to another,
even for a full compensation, where the public interest is not
pi-omoted thereby, is claiming a despotic power, and one incon
sistent with every just principle.and fundamental maxim of a
free government. We do not think the power exists in this
state.''

Public highways are created only to serve the public interests
and an individual cannot, by acquiring lands which are ex
cluded from a highway, force the extension of those ways. When
he acquires such lands he does so at his peril. He must arrange
with the owners of the lands which exclude him from the high
way for an easement over them or he must await the time when
public interest requires that a highway be laid to or through his
lands. You have in mind, of cour.se, the rule that the grantee cf
part of a tract of land acquires, by implication, the appurtenant
right to go over the balance of the grantor's land, if necessary,
in order to obtain ingress to and egress from the land purchased.
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Cities—Public Officers—CouncUmen—The adoption of ch.
481, Laws of 1917, by a city of the second class operating under
commission form of government does not relieve councilmen of
the obligation to devote their entire time to the duties of their
office.

July 24, 1917.
Honorable R. II. Bradley,

Member of Assembly,

Superior, Wisconsin.
In a letter dated July 19, 1917, you call attention to ch. 481,

Laws of 1917 {Bill No. 689, A.), and to the fact that it does not
amend subsec. 4, sec. 925m—304, which requires:

"In cities of ten thousand or more population, the mayor and
other members of the council shall devote their entire time to the
pe."formance of their official duties."

You say:

"In tliis city we will have a mayor and ten councilmen instead
of a mayor and two councilmen, which we now have. The two
councilmen receive $4,500 per annum, while the councilmen un
der the new act will receive $50.00 per month.
"It was an error on our part in not amending the above sec

tion, as I intended that the councilmen would devote such time
as was necessary in attending council meetings and doing the
necessary committee work, and I believe that the other mem-
bei's or the legislature felt the same when they voted for the
passage of this bill.
"I would like very much to have your opinion on this matter

as to whether or not the new members would be compelled to
devotc.their entire tijiie, while in fact their only duties would bo
to take care of the committee Avork and attend the council meet
ings ; also who Avould have authority to begin an action against
them if they did not devote their entire time, or any other infor
mation you will give me on this subject. Would they be subject
to a penalty if they violated this section?"

The statutes leave no doubt in my mind as to the legal obliga
tion of councilmen to devote their entire time to their official
duties as well after as before the adoption of the change author
ized by said eh. 481. That chapter simply authorizes the electors
in a city of the second class, Avhich has adopted the commission
form of government, to cliange the number of members of the
city council from a mayor and two councilmen to a mayor and
one councilman from each ward, and provides for the manner in
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which such election shall be called and conducted, and how such
ward councilman shall be elected, and fixes the salary of the
mayor and councilinen if the change in number is made. Be
yond the fact that the salary of the councilinen, in case of an in
crease in number, is greatly reduced, there is not the slightest in
timation or ground for inferring that the councilinen arc not to
devote all of their time to the discharge of their official duties.
Certainly, some councilinen, and possibly all of them, will have
duties in addition to attending council and committee meetings.
The council is required to annually select from among their
number some one to act as a member of the various boards and
commissions, including the board of education, and such mcinbers
shall servo on such boards and commissions so long as they re
main councilinen or until the council selects their successors
(sec. 925»i—308, siibsee. 6). Tlie council may create almo.st any
number of departments of city affairs, five of which are enumer
ated, and may designate one of its member's as head of each of
said departments (sec. 925m—309).
As you arc well aware, the intention of the legislature in en

acting a law must be taken from the statute, and where the lan
guage is plain, the intent which it expresses cannot be disre
garded or another one substituted for it, because individual mem
bers of the legislature declare that the intent expressed is not
the one intended. While I have no doubt that what you say on
that score is true, yet the language which before the enactment
of ch. 481 was accepted as plainly requiring each councilman to
give his whole time to the duties of his office remains absolutely
unchanged after that chapter was enacted.
I am not prepared to give an opinion as to who may begin an

action to compel members of the council to discharge their legal
duties, nor to state what penalties they might incur from failure
to perform their duty. Those questions, of course, do not arise
as yet, and I should be very reluctant about giving an opinion
which could possibly be construed as a suggestion of how the
law might be evaded or violated with impunity.
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Intoxicating Liquors—Licenses—The denial of an applicatioil
for liquor license because the applicant was deemed an improper
person does not prevent the issuance of a license for the same
place to another person.

July 24, 1917.
F. W. Jenkins,

District Attorneij,
Chippewa Falls, Wisconsin.

In your letter of July 21 you state:

"A certain saloon in this city was refused license on proof
that the same was immoral and used for unlawful purposes. An
application was immediately made by another party for license to
conduct a saloon on the same premises. Has the council author
ity to grant such new license? In this connection I will call
your attention to subd. (1), p. 563, R. S. 1915. [Sec. 925—52.]

This city has saloons greatly in excess of the number per
mitted by law, that is, we have one saloon to about every two
hundred people."

Sec. 925—52, subd. (1), to which you call my attention, pro
vides that in case an application for a license is denied, the coun
cil shall not have authority until after the succeeding first day of
May to grant licenses to the same person at the same place. This
would not prevent the council from granting a license to a differ
ent person for a given location, at any time, the license in any
event terminating on June 30 following its issue.
Assuming that the location in question has not been abandoned

for .saloon purposes, and assuming further that under the law
the location was entitled to be licensed for the license year be
ginning July first, the fact that one applicant was denied a li
cense at that location for the reason that the place was used in
the past for immoral and unlawful purposes would not prevent
the council from granting a license to another person who, in
their judgment, was a proper person to conduct a saloon at that
location.
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Agnculture—Nuisances—There is no statute making the keep
ing of bees near a city a nuisance.

July 24, 1917.

Honorable 0. P. Norgord,

Commissioner of Agriculture.

Replying to your letter of July 23, I find no statute which
makes the keeping of bees in the vicinity of a city unlawful or a
nuisance. Such statutes as we have on the subject of beekeeping
seem to be upon the theory that it is a thing to be encouraged and
fostered.

If, in any instance, the keeping of bees is deemed a nuisance
by people in the community, it seems that they would have to
seek their remedy by a private suit to enjoin and abate the busi
ness.

Appropriations and Expenditures—The appropriation for a
bi-anch agricultural and experiment station near Hancock, pro
vided by ch. 506, Laws of 1917, was not repealed by ch. 613 or
ch. 658.

Where a section of the statutes has been amended and a sub
sequent act of the same legislature amends the same section,
dropping out the first amendment, it will not be construed as a
repeal thereof if it is apparent that the legislature did not so in
tend.

July 25, 1917.

H. J. Thorkelson, Business Manager,

University of Wisconsin.
In your request for opinion, of July 21, you ask to be advised

whether the appropriations made by ch. 506, Laws of 1917, for a
branch agricultural and experiment station to be located near
Hancock, in Waushara county, are subsisting, available appro
priations, or whether the same have been, in effect, repealed by
implication by subsequent enactments of this legislature.

Ch. 506, Laws of 1917, created a new appropriation, first from
the general fund to the university fund income, and then from
the university fund income, for the purpose above mentioned, of
$1,500 available on June 1, 1917, and of $3,000 annually, begin
ning July 1, 1917, and running for eight years.
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Tlic first section of tlie act making the appropriation from the
general fund is in the form of a new i)rovi8ion inserted in sub-
sec. (4), sec. 20.40, Stats., as renumbered by ch. 14, Laws of
1917. The second section adds two new paragraphs to subsec.
(3), see. 20.41, Stats., as renumbered by eh. 14, Laws of 1917.
'JMicse new paragi-aphs are lettered (m) and (n). The third sec-
lion of the act reduces the amount of the appropriation

"unless there is filed with the secretary of state within thirty
days after the passage and publication of this act a warranty
deed from V. P. Atwell to the college of agriculture of a forty
acre tract of land to be selected by said college."

The difficulty arises wholly out of the fact that these appropri
ations wei-e enacted in form as amendments of designated subsec
tions of statutes embraced in the chapter on appropriations, and

tliat the same subsections of the statutes were subsequently
amended by increasing appropriations therein carried for other
l)ur])oses and incorporating therein new appropriations for other

purposes. These subsequent enactments are known as chs. 613

and (558, Laws of 1917, and in form amend the subsections in

ci nest ion "to read as follows," without taking account of, or re
stating in such amendments the new matter inserted in said sub

sections by ch. 506. The result is that by the later enactments
subsec. (4), sec. 20.40, and subsec. (3), sec. 20.41, are left
standing in a form which omit.s altogether the new matter which
had been incorporated tho'cin by ch. 506. The question is raised

because of the general principle that when the legislature amends
a section of the statutes "to read as follows," any provision pre

viously contained in such section is regarded as repealed by im-
lilication. On the other hand, repeals by implication are not
favored and the court has repeatedly said that statutory provi
sions Avill not be held to l)e repealed by im])lication unless a

legislative intent to rej)eal is clearly manifest.
The situation hei'e presented is sojnewhat analogous to that

■presented in the case of Beniley v. Adnms, 92 "Wis. 386. In that
ease sec. 3314. of the then revised statutes, relating to mechanics'
liens, wa.s amended by ch. 466, Laws of 1887. The amendment
was in the natui'c of a proviso added at the end of the section, to
the effect that the same should not be constmed to give a lien
where the relation of landlord and tenant exists. Subsequently,
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the legislatui'c by eh. 275, Laws of 1889, amended this section of

the statutes to cover labor and materials furnished for

"the making and repairing of any walk or curbing upon land,
irrespective of any easement on or over the land,"

and in this subsequent amendment, and in attempting to restate

the section as it should read when so amended, omitted to include

the language which had been incorporated therein by the amend
ment in ch. 466, Ijaws of 1887. It was contended that this se

quence of legislation operated as a repeal by implication of the
amendment effected by ch. 466, Laws of 1887. The supreme
court, in overruling this contention, pointed out that these two

acts of legislation, while they amended the same section of the
statutes, wci'e independent acts dealing with independent sub
jects, and that the

"purpose of the two revi.sions was to make the changes indicated,
and to continue the law as before, vith such changes, and not to
repeal or change any other act on the subject." And held
"hence, the conclusion is reached that. ch. 466, Laws of 1887, is
still in force."

The analogy of the present ease with the situation in Bentley
V. Adams is, it seems to me, strikingly close. The appropriation
of money for a branch experiment station at Hancock is, plainly,

quite independent of and unrelated to the increase of appropria
tions for county agricultui'al representatives and to the new ap
propriation for land clearing made by chs. 613 and 658 subse-
(lucntly enacted by the legislature of 1917. The only possible
connection is that, incident to a mere scheme of arrangement of
appropriation statutes, all were incorporated in the same subsec
tions of the statutes. There is nothing on the face of the statutes
or ill the sequence of their enactment which indicates a legislative
intent that in the amendment of these subsections, for the pur-

po.sc merely of making the subsequent appropriations, the first
sliould stand repealed.

The reasoning of the supremo court in the case of Regents v.
Donald, 163 Wis. 145, would seem to be quite applicable to the
consideration of the question raised by your inquiry. Without
burdening this opinion with a restatement of that case, I am
satisfied to hold, upon the authority thereof and of Bentley v.
Adams, supra, and do hold, that the ajipropi'iations made by ch
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506, Laws of 1917, have not been i-epealcd by the subsequent en
actments referred to, and that the same are and continue in
effect and are available according to the terms of said chapter.

Public Officers—Sheriff of Mitwauhec County—Convicts—The
sheriff of Milwaukee county may put those sentenced to the
county jail to work outside the jail.

July 26, 1917.

"WlNFRED C. ZaBEL,

District Attorney,

Milwaukee, "Wisconsin.
You ask for my opinion as to whether or not the sheriff of

Milwaukee county is authorized by subscc. 2, sec. 697c, Stats., to
cause the prisoners sentenced to the county jail at hard labor to
be employed outside of the county jail, and suggest that the an
swer to that question turns upon the construction to be given to
the word "workhouse." You advance the opinion that the word

embraces the house of collection, of Milwaukee county.

I am in accord with that opinion, but do not think that the
conclusion necessarily follows therefrom that the sheriff has not

the authority to put the pi-isoiiers of the county jail out at hard
labor. It is quite plain that the house of correction is a work

house, if regard be had to the substance of things, rather than to
mere names. That Milwaukee county institution was authorized

by eh. 318, P. &. L. Laws 1855, and was named "the house of
refuge of Milwaukee county," and authorized specified classes of

convicts who might be imprisoned there, and authorized them to
be sentenced "to confinement at hard labor." The name of the

institution was changed to "house of correction" by eh. 189,
Laws of 1865, but the body of the statutes relating to that insti

tution continued to refer, and still refers, to it as "the house of
refuge." Oh. 439, P .& L. Laws 1866; ch. 442, P. & L. Laws
1868; ch. 5, P. & L. Laws 1872.

The general kcheme of the laws relating to convicts is that
every one who is ablebodied shall work, "including father," if
sentenced to imprisonment at hard labor.

In the interpretation of the statutes it is to be borne in mind

^h^t fhe genei-al statutes for the erection of county workhouses
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wei-e enacted by cli. 290, Laws of 1895, now sees. 69Ta to 69TA;,
excepting snbsce. 2, sec. 697c. That subsection was created by eh.
625, Laws of 1913, and while its place in the statutes is quite nat
ural, it might well have been located at various other places.
The authority of the sheriff to place prisoners out at labor and
to make contracts for their labor is limited to those persons who
have beeii sentenced to the county jail at liard labor, and who
arc mentioned and referred to in said subscc. 2. That subsection
says:

"• • • Any person .so commitied shall be required to do
and perform any suitable hard labor • • ♦ provided for
by the sheriff anywhere within said county."

What is the meaning of "so committed?" Evidently it means
sentenced "to the county jail at hard labor."

Tlie first sentence of subsec. 2, sec. 697c, relates to evci-y county
that has no workhouse, and it controls the sentence of prisoners
in such counties, and those only. It says:

"In any county, having no workhouse, such sentence shall be
to the county jail at hard labor."

This is controlling as to the place of sentence in those counties,
but has no bearing upon the place to which prisoners shall be
committed in any other class of counties, to wit, in counties hav
ing workhouses. The sheriff has charge of the county jail and
of the prisoners therein, and is charged with the execution of the
sentences of those prisoners. The directions t6 provide labor for
prisoners naturally would relate only to those prisoners who are
in his keeping. All prisoners committed to the house of correc
tion and the ordinary county workhouses are in the immediate
charge and keeping of the superintendents of those institutions.
In counties having workhouses, including Milwaukee county, the
court is vested with discretion as to whether certain classes of
convicts shall be sentenced to the county jail or to the work
house. If committed to the county jail, they are subject to the
authority vested in the sheriff by said subsec. 2.
The following statutory provisions are cited 'to the statement

just made regarding the discretion vested in the courts as to the
'  place of commitment. Sec. 2514, Stats., as amended by ch. 278,

Laws of 1917, says that all persons convicted in the courts re
ferred to



526 Opinions op this Attorney-General

"who woiild otherwise be sentenced or coinmitted to imprison
ment m the county jail, may be sentenced to imprisonment at
hard labor m the house of correction."

Subsec. 1, sec. 697c, says that in a county having a workhouse
"where jail sentencc is imposed by the court," the convict "shall
be punished by imprisonment in the worldiouse or in the county

kbor ♦ * discretion of the court, at hard manual
1 cannot believe that the legislature intended by sec. 697c, to

change, in any particular, the place of detention to which Mil
waukee county convicts should be sent. The courts of that
county were left to exercise the same discretion in that matter,
after that section was created, that they exercised before. From
the very beginning the courts of that county were authorized to
sentence prisoners to the house of correction, at hard labor in
tlicir discretion. In 1S65 by ch. 189, sec. 4, the legislature em
powered the supenntendcnts of the poor of Milwaukee county
to place their ablebodied paupers in the housd of correction, and
that such paupers should be compeUed to labor therein. The
original act, and nearly all of the amendments, provide for
sentence at hard labor or solitary confinement in the house of
correction. These acts relating to the house of correction are
special statutes and would not be repealed by general statutes
on the same subject, unless there was necessary conflict. The
construction which is here placed on these various statutory pro
visions gives effect to all of them and avoids conflict. That re
sult IS very persuasive as to the proper interpretation. It leaves
the officers in charge of the several penal institutions clothed
with the authority apparently vested in tliem. It avoids all
conflict of authority and results in keeping employed all those
who are sentenced to liard labor. It leaves undisturbed the dis
cretion vestfed in the courts to sentence certain classes of con
victs either to the workhouse or the jail in all counties having
workhouses, and it confirms the interpretation of the law made
by the practice of the sheriffs of Milwaukee county. It rests
upon the sheriff the duty of seeing to it that no person committed
to the jail at hard labor is a "slacker."
Of cour.se, the authority of tlie sheriff is not to parole prison

ers. The statute extends the jail for this purpose to county
boundaries, and tJie prisoners sentenced to jail, though laboring
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outside its walls, are, in contemplation of the law, confined to
the county jail and arc in the keeping of the sheriff.

Piiblic Offkcm—Board of Normal Regents—Board of normal
regents has'no power to lease any of the lands under its contvol
for hospital puri)oses without express anthoi-ity from the legis
lature.

.  July 27, 19.17.

Honorable William Kittle, -S'ecreiari/,
Board of Regents of Normal Schools.

I have your com munication of July 27, in which you pro
pound the (luestioii whether the board of regents of normal
schools can lease land under its control for a period of years, to
citizens, for a hospital building operated by a citizens' commit
tee under rules satisfaeto)-y to the school, stating that in a given
case it is thought desirable to liavc the hospital near the school
in order to have its use convenient for the school.
The powers of the board of regents are prescribed by see. 394.

That section provides, in part, as follows:

"The board of regents and their successoi-s in offi.ce are con
stituted a bodv corporate by the name aforesaid; and may pur-
chase, havi' hold, control, possess and enjoy, in trust tor ttie
state for educational purposes solely, any lands, tenements,
hericiitaments, goods and chattels of any nature which may be
necessary and required for the purposes, objects and uses of the
state normal schools authorized by law and none other, with tuil
power to sell or dispose of such personal property or any part
thereof when in their judgment it shall be for the inteiest of
the state; and shall possess all other powers necessary or con
venient to accomplish the objects and perfonn the duties pre
scribed by law. * * *■"

The above powers, you will note, arc quite broad, and while
they-do not in terms include the power to lease, it might be held
that the language employed impliedly does confer upon the board
the power to lease, and were it not for the consideration herein
after mentioned, that matter would have my further considera-.
tion The broad powers conferred by the language just quoted,
however, are very severely limited by the following language
found in the same section, providing:
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<< • board of regents shall not sell, mortgage, or
(mpose of in any way any real estate, nor borrow money without
the express authority of the legislature."

It is my conclusion that without express authority conferred
by the legislature, the board of regents of normal schools is
without power or authority to make leases of any real estate
under its control.

Building and Loan Assoaofions—Although eh, 96, Laws of
1917, prohibits a building and loan association from making
loans on hotels, etc., yet it may sell a hotel lawfully acquired
and take a purchase-money mortgage back.

July 27, 1917.
Honorable A. E. Kuolt,

Commissioner of Banking.
I have your request for opinion of July 23, in which you state

as follows:

"Ch. 96 of the session laws of 1917 adds the following to the
previously existing statute affecting the loans made by building
and loan associations:

"At shall be unlawful for any association to make any loan
on property used for manufacturing purposes, or upon any the
atre, public hall, church, school building, hotel, or garage.'
' One of the as.sociations has, since this law went into effect,

acquired hotel property by foreclosure of mortgage. Its officers
inquire of me as to the effect this law will have in case the asso
ciation IS not able to sell the property so acquired outright or
on contract, and that it is able to realize the greatest amount for
the association by deeding the property to some person and tak
ing an a.ssociation mortgage. Would such mortgage bo a binding
and valid mortgage?"

I think the question presented by your inquiry is analogous to
that which has been passed upon repeatedly by courts in refer
ence to the purchase of ownership by banks and railroad corpo
rations of property which, by statute, they are either expressly
or impliedly prohibited to acquire or own. The rule is well set
tled that, although a bank may be prohibited to engage in a mer
chandising business or to purchase real or personal property
other than that required for use in the conduct of its business, it
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may, nevertlieless, take collateral security on loans, such as mort
gages and the like, secured by the assignment or pledge of such
property, and if the transaction is made in good faith as a loan
and it subsequently becomes necessary for the bank to take the
property so assigned or pledged, it may lawfully do so and may
lawfully own and transfer the same and perform such other acts
with reference thereto as may be necessary to protect its inter
est. The same has also been held in this state with respect to

railroad companies. The leading case is the case of Blunt v.
Walker, 11 Wis. 334. In this case it was held that a railroad
corporation, although prohibited by its charter to "hold, pur
chase or deal in" real estate other than that required for railroad
right-of-way and other railroad purposes, might, nevertheless,
take a mortgage on other lands to secure the payment of a sub
scription to its capital stock, and might assign such mortgage and
give valid title thereto, although it might not lawfully purchase
lands or a mortgage interest therein as an independent transac
tion.

In the case of Farmers & Millers Bank v. The Detroit <& Mil

waukee Railroad Company, 17 Wis. 383, which was an action by
the bank against the railroad company for damages alleged to
be due to the negligence of the railway company in tran.sporting
certain shipments of flour shipped by the bank over the railway
company's road, the railway company, as a defense, set up the
contention that the bank, being a banking corporation, the pow
ers of which were limited to the banldng business, was not au

thorized to deal in or be a shipper of flour or other similar mer
chandise. The court, by Chief Justice Dixon, said:

"We think the doctrine of Blunt v. Walker, 11 Wis. 334, ap
plicable to this case, and that the plaintiff might lawfully have
acquired title to the flour through the medium of a loan of money
previously made. It might have done so as a purchaser, bidding
in order to realize its own debt upon" a sale of execution, or at a
sale under a mortgage or pledge, if such security had been
taken." P. 374.

The rule is stated in Corpus Juris as follows:

"Even though a bank would not be authorized in the first in
stance to purchase property of a particular character, it may
frequently accept such property as security for a loan or in
debtedness, or may take such property in payment, or part pay
ment of a past debt in order to save itself from loss. When

34—A. G.
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property has tinis been taken, the bank may, it is usually con
sidered, take such steps as may be necessaiy to protect the prop
erty, to render it productive, and to realize tbereon, and may sell
and convey the property." 7 C. J. 591-592.

I think the question you submit falls within the principle

stated in these authorities. The building and loan association,
though it may not lawfully, subsequent to the passage of ch. 96,

Laws of 1917, purchase or lend money on tlie security of the

hotel property, could, however, loan money on such property
prior to the passage of this law. Under, the principle of these
authorities it was entitled, even after the passage of this law, to

foreclose its mortgage and protect its interest, and is now en
titled to protect itself against loss either by selling the property

outright or on contract, or by selling the property and taking
back a purchase-money mortgage thereon, as may appear best to

protect it against loss growing out of tlie original loan which
was lawful at its inception. And in my opinion any conveyance

of the i)roi)erty duly executed by the building and loon associa

tion for such i)urpose will be valid.

Fish (ind Game—While a hotel keeper may serve black bass to

his guests he cannot purchase them for that purpose.

July 27, 1917.

C. S. Roberts,

District Attorney,
Balsam Lake, Wisconsin.

I have your request for opinion of July 25, in which you ask
to ])e advised whether the statute prohibits the serving of black
bass by a hotel, to its guests, during the ojien .season.

This question is answercd'by see. 29.49 of the new Fish and
Game Law, being ch. 668, Laws of 1917. This statute, in my
opinion, by clear implication pennits a hotel keeper to serve
black bass to his guests during the open season. In this connec
tion, however, it should be noted that sec. 29.48 expressly pro

hibits any person either to sell or purchase black bass at any
time. Therefore, while a hotel keeper may serve black bass un
der sec. 29.49, he may not la-wfully, by reason of the provisions of

sec. 29.48, purchase black bass for that pnrpse.
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Appruprialions and Expenditures—Ch. 672, Laws of 1917,
iuncndiii}? cli. 601, Laws of 1917, providing for the relocation of
quai-rics in Devil's Lake Park, does not make an appropriation
and did require a two-thirds vote.

July 29, 1917.

State Conservation Commission.

In your request for an opinion, of July 28, you ask to be ad
vised whether the appropriation, carried by sec. 3, ch. 601, Laws
of 1917, for the relocation of the American Refractories Com
pany and the. removal of their quarries to a place outside of

Devil's Lake State Park will be available for the purposes spe

cified in said act, as amended by ch. 672, Laws of 1917, notwith
standing that said ch. 672 was passed without a yea and nay

vote.

Ch. 601, Laws of 1917, consists of three sections: The first sec

tion authorizes the state conservation commission to relocate the

quarries of the American Refractories Company, and in that be
half to purchase lands outside of the park and to exchange such
lands for the lands of the company within the pi'esent park
boundaries. Sec. 2 authorizes the commission to grant a right-of-
way in the park for a spur track to the proposed new quarry.

And see. 3 makes cei-tain appropriations, aggregating $30,000,
"to carry into effect the provisions of this act." The enrolled
act discloses that it was duly passed in both houses of the legis
lature by yeas and nays.
Ch. 672, in form, amends sec. 2, ch. 601, to empower the con

servation commission not only to grant a right-of-way for the
propo.sed spur track but also

"with the consent and approval of the governor and the direc
tion of the chief engineer to grant a right-of-way for construc
tion of and to construct"

sucli spur track. It is clear that ch. 672 in no wise impairs the
ai)propriation made by ch. 601, for the purposes specified in
said eh. 601. Neither would a subsequent enactment in any

view amount to a repeal by implication of said appropriation.
See opinion to Honorable George Staudenmayer, April 2, 1915,
Vol. IV, Op. Atty. Gen., p. 256; opinion to H. J. Thorkelson,
business manager of the university, July 25, 1917.*

, Page 521 of this volume.
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The only question bearing upon the determination of whether
the appropriation will be available according to its terms for the
purposes of ch. GOl, as amended by eh. 672, is whether said eh.
672 is, in effect, a new appropriation or an appropriation for
purposes new and different from those embraced in ch. 601. I

understand that the proposition to have the state constinict the
proposed new spur track is merely an incident to and part of
the undertaking for the relocation of the quarries of the Amer
ican Refractories Company.
In sec. 1, eh. 601 the state conservation commission is given

full authority to relocate these quarries. In addition to this, it
is expressly authorized to purchase and exchange lands therefor
and also, in the second section of the act, it is expressly author
ized to grant a right-of-way over state lands, for the constinic-
tion of a spur track for the proposed new quarry site. The au

thority granted to purchase and exchange lands and to grant a
right-of-way is not, in my opinion, intended as a limitation in
any sense upon the things or acts which the commission may do
under ch. 601, as incident to and for the purpose of relocating

the quarries.
While, in a sense, these acts might be regarded as incident to

the relocation of the quarries, the authority given to perform

them is rather in the nature of a grant of additional express
power—powers which might not otherwise be regai-ded—in view

of the fact that the acts and transactions affect the title to lands

and the disposition of lands or interests therein, the title to which

is or will be in the gtate, as included in the grant of authority
merely 1o relocate quarries. The relocation of these quai-ries is
an undertaking which the commission must, of course, enter
upon in cooperation with and largely pursuant to the voluntary
agi'eement of the American Refractories Company.
In securing such relocation, it is-fairly apparent, I think, that

the commission may enter into any agreement or undertake any
act which is reasonably necessary to accomplish the ultimate ob
ject of relocating the quarries. If it were reasonably necessary,
in oi'dev to relocate these quarries, for the commission to con
struct the spur track, I am of the opinion that they could do so
under the authority given in sec. 1, ch. 601, merely "to relocate

the quarries of the American Refractories Company.''
In short, the construction of such spur tracks, under the cir

cumstances as I am given to understand them, may practically
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and reasonably have been a necessary incident to and part of the
undertaldng to relocate these quarries contemplated by ch. 601,
Laws of 1917. This being so, the only eftect of ch. 672 is that of
a statutory direction as to how and upon what conditions and
subject to what consent and direction such spur track shall be
constructed. I think the reasoning of the supremo court in the
case of McDonald n. State, 80 Wis. 407, is applicable, and that,
viewed in the light above suggested, ch. 672 is properly not an
appropriation act within the meaning of the provision of sec. 8,
art. VIII, Const., requiring that the yeas and nays be taken on
the passage thereof.
I am of the opinion therefore that the appropriation made by

ch. 601, Laws of 1917, will be available, according to its terms,
for the carrying out of the purposes of said act as amended by
ch. 672, Laws of 1917.

Reports of local boards of vocational schools for
year ending June, 1917, should be made pursuant to ch. 494,
Laws of 1917.

Ch. 14, Laws of 1917, so far as the two conflict, is repealed.

July 30, 1917.

Honorable Fk.ank L. Glynn, Secretary,
Stale Board of Vocational Education.

You ask to be advised whether ch. 14, or ch. 494, Laws of 1917,
applies to state aid to vocational schools for the year ending
June 30, 1917.
An e.xamination of the statutes upon the subject makes the

answers to your question (|uitc plain and unmistakable.
Ch. 14 became effective March 21, and ch. 494 on June 26.

When a statute is amended "to read," the earlier statute, so far
as it is not retained in' the amendatory act, is repealed. This is
a very general rule of statutory construction, seldom departed
from and never so when the provisions of the two statutes are
in conflict. The particular portions of the two chapters of the
Laws of 1917 before mentioned are designated as sec. 20.33,
Stats., and are found in sec. 58, pp. 84-85, ch. 14, and in sec. 2,
p. 5, ch. 494. Said sec. 58 makes an appropriation and provides
compensation therefrom to the members of the state board of
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industrial education. It then directs tliat tiic remainder of the
approin-iation shall be granted to the schools cjititled thereto, so
long as their work is appi-oved by the

industrial education as

tn tile secretary ofthe local board of industrial education • • • shall report to
the state supermlendent the cost of maintaining the same; the
character of the work done; the number, names, and the quali-
heations of the teachers employed, and such other information
as^may be required by the state superintendent.

(o) If It appears from such report that such school or
schools have been maintained pursuant to law, in a manner sat
isfactory to the state superintendent and the state board of in-

cmSv t^^lb superintendent shall
bmvdlnf i*" of state 111 favor of the several localboaids of industrial education amounts equal to one-half of the

expended, respectively, for maintenance of such
school 01 schools and salaries of teachers for instruction. • ♦ "

Sec. 2, eh. 494, amended the portions of said ch. 14 above
quoted, by striking out the words "state superintendent" and
jirovided that the appropriation for these schools sliould be dis
tributed, and granted to them as long as their work meets with
the

approval of • • • the state board of industrial education
as lollows:

fi, secretary ofthe local board of industi-ial education * * • shall report
to the state * * ® hoard of industrial education the cost of
maintauiing the same; the character of the work done; the num-
her names, and (lualifications of the teachers employed; and
sucJi information as may be required bv the * * *
hoard. "
"(b) If it appears from such report that such school or

srtiools have been inaintaincd pursuant to law in a manner satis-

#  &oard of industrial education,
... state * • • hoard of industrial educationcertify to the secretary of state, in favor of the several local

hoards of inc ustrial education, amounts equal to one half the
amount actually expended, respectively, for maintenance of such
school or schools and salaries * * • for instruction und 5«-
pervision."

Two facts connected with this la.st act of the legislature are to
be particularly noticed:
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First, all authority formerly vested in the state superintendent
in the premises was revoked and all reference to that officer was
struck from the statute. Corresponding changes are made in re
lated statutes to harmonize them with this change.

Second, this amendment took effect July 26, that is, four days
before the end of the last school year, and that many days prior
to the time fixed for making reports by the secretaries^ of the
local boards. The statute commanded those secretaries "on the
first day of July" to make reports to the board of. industrial
education, and upon those I'eports the state board was command
ed to make a distribution. Ch. 494, Laws of 1917, was the only
law in effect when those reports were to be made, and is the only
law now ill etTect upon that subject. Presumably not all of the
local boards made their reports on the date named in the statute,
and it follows as a matter of course that if they did not, there is
a continuing duty upon the local boards to make such reports as
of that date.

Should the local boards have made reports to the state supcrin-
'tendent under ch. 14, those reports should be by him turned
over to that board. That being done, I am of the opinion that
your board could treat the reports as though made to^ it, or
Iniglit return them to the local boards for correction. You are
advised that in the matter of making reports by local boards of
vocational schools for the year ending June 30, 1917, and
the distribution of the appropriation made to those schools ch.
494, Laws of 1917, is controlling, and that so far as ch. 14, Laws
of 1917, on this subject is not reenactcd in the first named chap
ter, the latter is repealed.
You further ask if there would be any legal objection to the

cooperation of the state superintendent with the board of in
dustrial education, in case said ch. 14, Laws of 1917, is control
ling, and in that connection I call your attention to the fact that
the name of this board is changed from "industrial" to "voca
tional" by ch. 077, which became effective July 17, 1917.
The answer given to your first question makes it unnecessary

to answer this question, but I will say that the action of youi
board would not be invalidated, should the board see fit to per
mit the state superintendent, or any other officer, to cooperate
with the board in this matter. The change made by the last
named chapter is merely one of form, and is not at all of sub
stance. and is immaterial for the purposes of your inquiry,
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The directions and forms for making reports by secretaries of
local boards should be modified to conform in name and letter
with said chs. 494 and 677.

Imurance—Slate Insurance Fund—Premium for state insur
ance fund, certified by insurance commissioner, need not be au
dited by county board before paid into state treasury under ch.
.482, Laws of 1917.

July 31, 1917.
Honorable M. J. Cleary,

fmurance Commissioner.
In your letter of July 23 you call attention to sec. 1978d, re

lating to the payment of premiums by towns, villages, and coun
ties, and the amendment thereto by ch. 482, Laws of 1917, and
you ask:

"1. Does a certification of the commissioner of insurance for
the payment of the premiums due the state insurance fund have
to be jiassed on or allowed by the county board, or can these pre
miums be paid direct to tlie county treasurer?
"2. If these certifications have to be passed on by the county

board, docs the penalty of ten per cent as specified in the stat
utes have to be collected?"

In an ojiinion to Honorable Herman L. Ekern, commissioner
of insui-ance, August 25, 1914, reported in Vol. Ill, Op. Atty.
Gen., p. 439, it was held that the claim of the state for premiums
eei'tified by the insuj'anee commissioner to a county must be
audited by the county board before the same could be paid out.
Since the writing of the opinion referred to sec. 1978<Z-has

been amended by ch. 482, Laws of 1917. The following para
graph shows the changes made by the amendment. The parts in
parentheses have been cut out by the amendment, and the words
underscored have been added by the amendment.

*  * * Upon receipt of such certification of premium due,
(the same shall be audited as other claims against towns, villages,
cities, counties, or school districts are audited, and shall) the
a7noun( of the premium so certified shall on or after mxty days
from he, date of such certification * • • be paid into the
state ti'casiiry for the benefit of the '.state insurance fund,' in de
fault of which the same shall become a special charge against
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such town, village, city, county, or school district and be included
in the next apportionment or certification of state taxes and
charged and collected as other special charges arc collected, with
interest at the rate of ten per cent per annum from the date such
premiums were certified by the commissioner. • • •.

This amendment was no doubt made for the purpose of re
lieving the necessity of the audit by the county board before the
amount of premiums certified by the commissioner could be paid.
In answer to your first question you are advised that the

amount certified by the commissioner for insurance premiums
need not be audited by the county board. It is not necessary
that the county board take any action with respect to it. It is
a liquidated sum and is by statute a fixed obligation, and the
statute specifically provides that unless it be paid within sixty
days after the certification by the commissioner there must be
paid in addition to the amount of premium ten per cent thereof
from the date of the commissioner's certification.

The fact that the commissioner's certification docs not need to
be passed on by the county board obviates the necessity of your
second question, which is predicated upon the fact that the
county board is required to audit said bill.
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Mothcn' Pcusions—J'ersoii committed to insane hospital not
by that fact alone conclusively to be found permanently disabled.

August 1, 1917.
State Board of Control.

In your letter of July 25 you refer to a case of one, Mrs. Archie
Perry, formerly of Jackson county, who is an applicant for aid
under the Mothers' Pension Law, referred to you by Honorable
Prank Johnson, county judge of Jackson county.
You state that the Perry family were residents of the town of

Brockway, in Jackson county, until a few months ago, when they
went to St. Paul, Minnesota; that within a month Archie Perry
was committed to St. Peter's Hospital for the Insane in Minne
sota.

You ask:

First: Under subsec. 5, sec. 573/", is a person who has been ad
judged insane "perjiianently disabled" so as to come within the
provisions of that section?

Second: I.s a person who moved from this state into the state
of Minnesota several months ago for the purpose of making it
her pei'inanent home entitled to aid under the Mothers' Pension
Law of this state?

Your attention is directed to an opinion given to H. B. Rogers,
district attorney, Portage, Wisconsin, August 14, 1916 (Vol. V,
Op. Atty. Gen., p. 632), where the term "permanent disability"
as used in subsec. 5, sec. 573/, was construed. In that case the
inquiry stated:

*  • • For moi'e than a year the husband has been physi
cally incapacitated for work of any kind, but the doctors will not
certify to the fact that be is permanently incapacitated."

I stated, p. 634, supra:

"You will note that the widow will be entitled to aid in cases
where the husband has been sentenced to imprisonment for one
year or when a husband has continuously deserted her for one
yea)- or more. And it is expres.sly provided that the period of
aid must be likely to continue longer than one year, and that no
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aid shall coiitiimo longer than one year without remvestigatiori;
All this would indicate that if the injury is such that it is lasting
until another examination can be made, it is a permanent dis
ability, ond tlmt when a physician, as in the present case, finds
the party in <pwslion is incapacitated for an indefinite period of
time which is certain to last over a year, he is justified to certify
that the party is incapacitated for gainful work by permanent
disahUity. I can sec that this question is not free from doubt
and that the court may place a less liberal construction upon the
word 'permanent,' but I believe the statute should receive a lib
eral construction, so as to accomplish the purpose for which it
was enacted."

In ah opinion to W. B. Surplice, assistant district attorney,
Green Bay, Wisconsin, January 15, 1917,* the following ques
tion was asked:

"Do you consider that an adjudication declaring a man insane
and nothing further is sueli a showing of mental or physical dis
ability being permanent as would warrant the court in granting
aid, the party applying being otherwise eligible?" P. 44.

I held tlicre, p. 44:

" • * • I think that the form of the adjudication in such
case is not necessarily conclusive upon the county judge, or other
magistrate, in awarding aid under the Mothers' Pension Law.
I think that the court may, for the purpose of administering that
law, receive and consider such c^^dencc as he may deem reliable
and pertinent, and may decide, as a court and for the purpose of
gi-anting or witliliolding aid under this statute and basing his
decision upon sucli evidence, whether or not the disability is per
manent. He must find, hoivever, in my opinion, and from some
evidence, that the disahilily is permanent, in the sense thatjf is
one which may he reasonahly expected to continue indefinitely,
before the case may he said to he one for which the statute pro
vides add."

. It will bo noted in the opinion of August 14, 1916, supra, that
certain facts were assumed, as indicated in the following lan
guage, p. 634:

" * * * When a physician as in the present case, finds the
party in question is incapacitated for an indefinite period of
time which is certain to last over a year, he is justified to certify
thai the party is incapacitated for gainful work by permanent
disability.'"

*Page 43 of this volume.
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The facts in the opinion of January 15, 1917, supra, are quite
different, as the following language, p. 43, would indicate:

*  * Where the fact is that the husband has been com
mitted to the northern hospital for the insane after having been
adjudged insane merely and not permanently or incurably in
sane. ''

In the former opinion there was a finding of the physicians
that the insanity and consequent detention in the hospital lasted
over a year. In the latter case there is no finding as to duration
of the malady, except that the person was coiiuuitted to the
northern hospital for the insane. It is for the court administer
ing the mothers' pension to say whether the person is perma
nently disabled, and he is entitled to make sucli examination as
he sees fit.

Subsec. 2, see. 573/ provides:

"The said judge may make or cause to be made such investiga
tion and examination before the granting of aid for such child as
he may deem necessary."

He may take into account the fact that the person in question
has been adjudged insane and committed to a hospital. The
question you put, in substance, is whether or not the judge ad
ministering the fund is entitled to assume from the fact that a
person is committed to a hospital for the insane that he is in
capacitated for gainful work for over a year.
In this connection it has seemed pertinent to gather statistics

from the hospitals for the insane in this state. I quote from a re
port of the superintendent of the northern hospital for the in
sane at Wimiebago, Wisconsin, the following, which is corrobo
rated by the other investigations made, and seems to express the
experience of all custodians of insane patients.

"During the year ending June 30th, 1916, 596 patients were '
admitted to this institution • • *. Of this number up to
July 1, 1917, 260 had been paroled • • •. There had been
returned of the paroles during the same period 58 * • I
would say in general that about 30% of the men who were ad
mitted to the institution arc able to again go at large and earn a
living for their families, the others die or become permanent pub
lic charges. A large proportion of those who recover • • •
peeover during the year.

'Th^re Eic f.dmitt£d to the institution yearly on an average
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of 100 alcoholics, about 95 or 96% of whom are men. At least
80% of them recover. • * *.
"The year ending June 30tli, 1916, is given as it is a fair

sample of other years, and the conclusions drawn vnll apply to
the admissions for the past ten years. About two-thirds of those
admitted become chronic or die."

It is apparent, therefore, that a considerable number of pa
tients recover an earning capacity within a year from the time
they are committed to the hospital for the insane.
It would seem, therefore, that the mere fact that a person is

committed to a hospital for the insane, in the absence of any spe
cific finding by the judge administering the fund, would not be
sufficient to warrant him in the conclusion tliat the person in
question is incapacitated for gainful work and is permanently
disabled for a period longer than one year. If a finding of
physicians or other evidence accompanies the proof of commis
sion to the hospital, it may satisfy the judge, as provided in sub-
sec. 2, sec. 573/.
You are, therefore, advised, in answer to your first question,

that the most that can be said of the probative force of the com
mission to the hospital for the insane is that it has some evidence
that may or may not be considered by the judge in making the
investigation and examination before granting aid, as provided
in sec. 573/, subsec. 2.
In answer to your second question would say that the aid con

templated under sec. 573/, Stats., could, befoi'c the passage of
eh. 589, Laws of 1917, be granted to any person otherwise en
titled to the same who has a legal residence in this state. The
term "legal residence" has been given its well-established mean
ing in this connection as distinguished from the term "legal set
tlement."

Under eh. 589, Laws of 1917, subsec. 5, the requirement as to
legal residence has been changed so that

"• • • The mother or grandparent, or such other person,
must have • • • resided in this state one year and in the
countv in which application is made for aid six months prior to
the date of such application, except [in Milwaukee county]
•  • • )>

It is quite obvious, therefore, that if the mother in question
moved to Minnesota for the purpose of making it her permanent
home, and has not since returned to Wisconsin for the purpose
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of making Wisconsin licr permanent home, she is not entitled to
aid under see. 57:>/. In order to be entitled to aid, assuming
that all other recjnii'oments were present, it would be necessary
for her to liave returned to the state of ̂ yisconsin and become a
legal resident of Wisconsin for one yeai- before making applica
tion, and it would also be necessary for her to have resided in the
county in which she makes application six months before apply
ing.

You are advised, therefore, that under the facts submitted the
mother in question is not entitled to aid under see. 573/.

Insurance—State insurance fund should not issue contract de
fining its liability, in reinsurance of stale property.

August 1, 1917.
Honorable F. W. Kubasta,

Deputy Coinmissioner of Insurwncc.
You ask to be advised generally upon tlie law providing for

reinsurance of state property and call attention to ch. 482, Laws
of 1917, which authorizes such reinsurance.
\ ou express the opinion that the contract of reinsurance must

be based upon the original insurance contract and hence it is
necessary for the state insurance fund to use a contract wliich de
fines its liability, that the Wisconsin standard form of fire insur
ance policy is not applicable to this situation, and that clauses
for voiding the insurance have no proper place in this contract
of reinsurance or in the original insurance. I quite agree witli
you that tlie statutes prescribing the standard form of insurance
])olicy have no aj)plieatiou to state insurance, but I cannot agree
that the state insurance fund should issue a contract defining its
liability or make any attempt to define such liability. The lia
bility of that fund is fixed by statute and it would be hazardous
to attempt an intcr])retation of that statute with reference to
every possible contingency.

State insurance of its own propei'ty is not a matter of contract
but is one of statute. A contract requires the existence of at
least two parties, and here we have but one. When the condi
tions of the slatule ha\"e been complied with, state insurance ex-
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ists upon the state property affected thei-eby. The statute im
poses certain duties upon the insurance commissioner; the per-
formancc of those duties effectuates the insurance beyond the
power of any officer, agent or person to cancel or render void,
and the reinsurance provided for by see. 1978h means the as

sumption by some insui'cr of a portion of the risk or liability
carried by or chargeable to the state insurance fund. The terms
of the contract of reinsurance should be limited to making provi-

.sion for such assumption by the insurance company.

''Upon July first, annually, the commissioner of insurance
shall provide for insurance by the state of all state property
subject to destruction by fire for an amount equal to ninety per
cent of the cash value of such property • * * in the follow
ing manner: First, he shall determine the insurable value of each
item of property and shall fix the rate of insurance which in his
opinion is the average rate charged by responsible fire and tor
nado insurance companies doing business in this state • • •
upon property of similar kind * * Sec. 1978(f.

In case other insurance is in force he shall provide state insur

ance sufficient to make tlie total insurance ninety per cent of the
value as fixed by him.

"* • * He shall to the state treasurer the amount
of insurance upon such property to be carried by the state and
order the state treasurer to credit to * * * the 'state insur
ance fund' an amount equal to seventy-five per cent of the pre
mium as fixed by the commissioner of insurance." Sec. 19786.

This certificate and order in my opinion contain all of the con
ditions of the insurance which are not found in the statute. The
contract of insurance should merely specify the premium to be
paid, the proportion of the risk assumed, the term of reinsur
ance, the facts so certified and ordered by the commissioner and
the proportionate part of the risk which is cast upon the state
insurance fund by said certificate and order which the rein
surer assumes. I have drafted and herewith send you a sugges
tive form of contract of reinsurance. The form of certification

and order now in use has been examined by me and I think it is
a compliance with tlie statute. However, I have redrafted the
form and submit such redraft to you for your consideration and
such use as you see fit to make of it.

The (luestion of term insurance is raised in connection with
this reinsurance contract. It is my opinion that you may in youi
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discretion make contracts for a term of years. The state insur
ance, once effected, is perpetual or for an indefinite term or until
the destruction of the property. The only possible way in which
such insurance could terminate would be through failure of the

insurance commissioner to make, on the first of July, the certifi
cation and order which the statute imperatively commands him
to make on that day. I express no opinion as to whether failure

to make such certificate on that day would have the effect of
terminating state insurance theretofore in effect. We are to

proceed on the assumption that this duty will be performed and
the state insurance continue indefinitely. From this assumption
it follows that the state insurance is in effect a long terra insur
ance and that reinsm-ance for a term of years would be legal.

The question is also raised as to the authority of the insurance
commissioner to make the insurance of public property—other

than that owned by the state—what is known as coinsurance. It

is my opinion tliat there is no such authority vested in him. The
law vests in him the authority of fixing the insurance value of

the property and provides that the insurance shall be ninety per
cent of that value. In case of injury which amounts to less than
ninety per cent of the value so fixed the state treasurer is re
quired to pay the entire amount of the loss.

"2. When the amount of loss has been fixed and determined
by the commissioner of insurance and certified to the secretary of
state, the secretary of state shall issue a warrant in the amount
fixed by the insurance commissioner as a transfer of the amount
fixed as damages from the 'state insurance fund' and credited
to the proper fund,"

to be distributed by the officer in control of that fund in the
restoration of the property destroyed or injured. Sec. 1978c.

This is a provision where the property belongs to the state.
Where it is the property of a subdivision of the state, the

same procedure is to be applied except that the amount of the
loss shall be paid from said insurance fund to the officer desig
nated by the statute. Subsecs. 3 and 4, sec. 1978(Z.
I am unable to find any authority for making the various sub

divisions of the state coinsurers with the state insui'anee fund

upon any loss except one that exceeds ninety per cent of the
value of the property insured.
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Tnherculosift Sanatoriums—Indigent, Insane, etc.—Counties-—■
Disti-ict or county sanatoriuins cannot charge back to munici
palities in which indigent inmates have a legal settlement ex
penses for medicines and treatment.

Such sanatoriums are not obliged to bury the dead body of an
indigent inmate.

August 2,1917.
E. E. Johnson,

District Attorney,
Wausau, Wiseonsm.

In your letter of July 30 you ask me for an opinion upoif the
following questions:

"Where an indigent person is suffering from tuberculosis and
is committed by the county tuberculosis sanatorium for treat
ment by the county judge, is the municipality in which such per
son had established liis legal settlement, chargeable for medicine,
treatment, burial expenses, etc., of such person?

"If such municipality is not chargeable for such charges, then
who is liable therefor?

"A cori-ect answer to the above questions is of particular im
portance in this case as we have on the average one tubercular
patient dying each week in our county institution who is an in
digent person and the charges for which run into quite large
amounts.''

See. 1421—24, relating to district tuberculosis hospitals, makes
sees. 1421—12 to 1421—14, inclusive, applicable to such hos
pitals.

See. 1421—12 reads as follows:

"Any indigent person suffering from tuberculosis, who shall
have been a resident of the state for at least one yeai*, shall be
received into the institution, within the limits of its capacity, as
determined by tlie state board of control. Before such person
shall be admitted he shall fi le a statement with the county judge
of tlie county in which he has a legal residence setting forth the
fact that he is unable to pay for his care and treatment. The
county judge of the county in which such person has a legal res
idence shall make a thorough investigation of the case, and if he
finds that the applicant, or liis legal representatives, are unable
to pay for his care, he shall approve in writing, the application
of such person. The judge shall immediately forward to the su
perintendent of the institution a statement in writing that such
person is indigent und is suffering from tuberculosis. Upon re
ceipt of such certificate it shall be the duty of the superintendent

35—A. U.
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of the institution to receive and care for such indigent person
until the superintendent shall recommend his discharge or re
moval."

This section, in effect, says that an indigent person who has
resided in this state for at least one year and "is unable to pay
for his care and ti-eatment" shall, if his application is approved
by the county judge of the county in which he has a legal res
idence, be admitted into such hosi)ital and be cared for until dis-
cliarged or removed. An institution of this character, in order
to care for its patients, must be prepared to administer medicines
and Ireatment for tuberculosis. It was erected and is being
niaintaiued for that purpose; and, in order to support and de
fray all the neeessaiy expenses of such a hospital the county
board is authoriy.cd to levy taxes pursuant to sec. 1421—21.
There is no provision of law in the statutes anywhere which per
mits a county maintaining such a hospital to charge back to any
municipality any items for medicines or treatment furnished to
an indigent person who has a legal settlement in such munici
pality.

In case an indigent inmate of such an institution dies, the law
does not make it the duty of the county or district hospital au
thorities to provide the dead body with a burial at the expense of
tlie county or district. The dead body is that of an indigent
person and it is the duty of the supervisor of the town or other
proper authorities where the dead body is found, to give it a
decent burial and to allow and pay the expenses thereof from
the town, city or village treasury. The expenses so incurred are
a charge against the county, and the account thereof must be
audited by the county board and paid out of the county treasury,
but said county may recover said account from the town, city or
village in which such indigent person had a legal settlement.
"Where such town, city or village is located in the county which
has adopted the county .system of maintaining its poor, then in
that case, the county is liable. The liability of the county, town,
city or village in such cases is covered by the provisions of sec.
1512.

It is, therefore, my opinion that a county maintaining the tu
berculosis sanatorium may not charge the expense for medicines
and treatment of an indigent patient to the municipality in which
such patient had a legal settlement, but where such a patient
dies the municipality in which he had a legal settlement is liable
for hi.s burial expenses.
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Peddlers—Showmen's Licenses—Permit to license showman

must be had permitting particular exhibition aud limited to a
specified time aud place.

No charge is made for such permit under ch. 670, Laws of
1917.

State treasury agent may revoke license and permit in certain

cases.

August 2,1917.
H0N0R.\niJ2 MiCII.\EL L.4.FFEY,

State Treasury Agent.
In your letter of July 30 you submit the following:

"Will you kindly give me your opinion on sec. 1584, ch. 670,
Laws of 1917, as to whether or not I am to collect, in addition to
the present $100 license, a fee of $25 from each owner or agent
of a caravan, circus or menagerie that wants to show at a county
fair or the state fair?

"Also, under subsec. 3, am I to understand that such owner,
manager or agent of any such caravan, circus, menagerie, side
show, traveling vaudcviUe, etc., must pay this additional fee for
each county fair they show at, or does the one fee cover all fairs?
"After granting this ]>ermit, which is done entirely on the

word of the exhibitor that the show is not immoral, indecent,
etc., I find that on visiting the show in my opinion it is immoral,
indecent, etc., have I the right to revoke their license?"

Oh. 670, Laws of 1917, provides:

"Every owner, manager or agent of a caravan, circus or
menagerie, before he shall be allowed to exliibit the same in this
state, shall procure a license as a public showman * * *
and shall pay into the treasury therefor the sum of one hundred
dollars; and every OAvner or manager of a so-called side show,
traveling vaudeville, ferris wheel, merry-go-round, ocean wave,
or transient shooting gallery, and every person exhibiting for
money any trained animal, Avild animal or any object of curi
osity shall procure a state license as a public shovmian and pay
therefor twenty dollars; provided that if such person, oAvner,
manager or agent shall state in the application that he applies
for the license solely for the purpose of exhibiting at the fairs,
expositions, exhibits or carnivals held on the grounds and under
the direction of a society, association, or board receiving state
aid,' the license shall be granted upon the payment of the follow
ing fees: For a caraA'an, circus, or menagerie, tAventy-five dol
lars; for a side .shoAv, traveling vaudeville, the exhibit of any
trained animal, Avild animal, or any object of curiosity, ten dol
lars; for any ferris wheel, merry-go-round, ocean wave or trap-
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sient shooting gallery the license shall be granted, without
charge."

Subsee. 2, see. ir)84 of said chapter, provides that no caravan,
circus or menagerie, side show, traveling vaudeville or any an
imal or object of curiosity shall be exhibited upon the grounds
of any association drawing aid from the state under the statutes,
unless the treasury agent shall have previously granted to such
owner or agent a iiermit to give .such exhibit at such fair, ex
position or carnival.
Subsee. 3, sec. 1584, provides that upon the application of any

owner, manager or agent of any of the above enumerated ex
hibits, who shall have obtained a license, as provided in subsee. 1
of said chapter, the treasury agent, after determining that said
performance or exhibit is not immoral, indecent, disorderly, de
grading or otherwise objectionable, shall issue a permit to such
licensed owner, manager or agent permitting him to give such
exhibition at a particular fair, exposition or carnival of such
society, association or board.
Under sec. 1584, as it stood before the amendment contained

in ch. G70, Laws of 1917, there were two classes of showmen's

state licenses. For one the license fee was $100; for the other

the license fee was $20. There was a provision to the effect that
if the application for licen.sc was accompanied by a statement of
the owner or agent that the license was solely for the purpose of
exhibiting on the grounds of annual county, district or state fair
associations drawing aid from the state, under sec. 1458c, 1458c?
and 1463, Stats., they were not required to pay any fee what
ever for such state license.

Under the statute before the 1917 amendment, the application
was made to the secretary of state.

The amendment contained in ch. 670, supra, seeks to change
the person to whom application is made from the secretary of
state to the state treasury agent, making it necessary to apply to
the state treasury agent, who has authority to issue such licenses.
The amendment also authorizes the state treasury agent to

charge a license, fee where the application states that the ex
hibition is to be given upon the grounds and under the direction

of an association or board receiving aid from the state for any

exhibitions except for a ferris wheel, merry-go-round, ocean

wave or transient shooting gallery. In other words, under the
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old law, a license fee of one hundred dollars and twenty dollars
could be charged to showmen, depending upon the class of show
they desire to give; and if it was to be given under the direction
of an association or board receiving state aid, then no license
could be charged. Under the present law, the fee remains the
same for a license to showmen who do not sliow under the direc
tion of associations drawing slate aid; and for those who do so
exclusively under the directions of such associations, the fee for
the different kinds of shows eniimci-ated in tlie statutes is respec
tively twenty-five dollars and ten dollars, except that for a ferris
wheel, merry-go-round, ocean wave or transient shooting gallery
under the direction of such association or board the license is
granted free.

The amendment contained in said ch. 670 gives to the state
treasury agent authority to censor the partieulai- exhibition or
performance and to grant or refuse a permit for the particular
place named in the application, depending upon whether or not
the particular performance or exhibition is immoral, indecent,
disorderly, degrading or otherwise objectionable.
Your first question is therefore answered in the negative; and

it should be noted, in this connection, tliat the permit mentioned
in subsec. 3, sec. 1584, ch. 670, Laws of 1917, is to be issued with
out charge. When the showman pays for his license, as provided
for in subsec. 1, sec. 1584, he has paid all that is required of him
under the state law; and on proper ai)plicat,ion, and after the
treasury agent has determined that the pei-fonnance is not ob
jectionable, it is his duty to issue a permit for the exhibition or
performance at a state fair, exposition or carnival of the society,
association or board, and for that time and place only.
In answer to your second question, you are advised, as stated

above, that the license foe is the only charge the state is author
ized to make against the showjiian, and that while a permit must
be issued to show at each fair, exposition or carnival held by the
different societies, associations or boards, there is no fee charged
for these permits. Care should be taken not to confuse the li
cense issued to showmen, as provided in subscc. 1, sec. 1584, and
the permit issued to such licensed showmen, provided for in
subsec. 3 thereof. The license may be granted to showmen, re
gardless of the nature of the performance or exhibition. The
provision relating to the permit, provided for in subsec. 3, giveo



550 Opikioj<s op th]:: Attoknev-GeneraL

to the treasury agent the right to refuse indecent and iimnoral
shows the requisite permit entitling them to put on their per
formance or exhibition.

In answer to your third question, you are advised that ch. 670,
Laws of 1917, amends sec. 1577, Stats., and gives the right for
merly lodged in the .secretary of state to the treasury agent, to
wit: 1o devote any license issued pursuant to sees. 1570 to 1584i,
inclusive (whieli includes showjuen's licenses), upon the convic
tion of any ])erson to whom the same was issued.
Ch. 670, Laws of 1917, also amends sec. 1463 by adding there-

to two new subsections, as follows:

"The secretary of state is authorized * • • to deputize
an employe or inspector otherwise in the employ of the state,
either in his own or some other department of the state govern
ment, to make inspection of any fair, exposition or exhibit, held
by anj" such society, association, or board [receiving aid from the
state], and of all exhibits, perforinanees and devices exhibited
or operated therein; * * *. Such employes or agents so ap
pointed shall report to the secretary of state relative to such
fairs and the exhibits and performances connected therewith
*  # #

"If it sliall satisfactorily appear to the secretary of state that
any sucli * * « show * * * or other exhibit is immoral,
indecent, disorderly, degrading, illegal or otherwise objection
able, he shall forthwith report such fact to the treasury agent
who shall thereupon revoke every license and permit theretofore
issued for the exhibit thereof."

You are, therefore, advised that in tlie event of a conviction,
as stated above, or in the event that the secretary of state or his
agent have, as set out above, found that any exhibit is objection
able, as covered by the statute, it is your duty to revoke the li-
eeiiKC; but you have no authority, upon your own initiative, to
investigate after license has been issued and revoke upon your
own findings other than as above mentioned.



Opinions of the Attorney-General

Indigent, Insane, etc.—Physicians' fees in judicial inquiries
in insane eases may be paid on certificate of judge and district
attorney and need not be audited by county board.

August 2, 1917.

Claron a. Markham,

District Atlorney,

Beaver Dam, Wisconsin.

Your letter of July 21 reads as follows:

"Sec. 585d, in reference to examination as to the sanity of a
person before a county judge, provides that all the expense of
the proceedings 'shall be allowed and paid by the county from
which such person is committed, in the same manner as a crnn-
inal prosecution in a justice's court are allowed and paid. Sec.
681 provides that the fees of jurors, witnesses and interpreters
'in any action or proceeding before a justice, court commissioner,
county judge or magistrate' shall be paid by the issuance of a
certificate signed by the magistrate and certified by the district
attorney. ,
"Kindly let me have your opinion as to whether or not the

fees of an examining physician in an insanity proceeding which
amount to $4.00 plus 10 cents per mile for travel, may be paid
by a certificate provided for by sec. 681, or whether the physician
should present his bill to the county board for audit, the same as
justices and constables are required to do.

The first two paragraphs of sec. 585d read as follows:

"The county judge, except of Milwaukee county, shall receive
a fee of five dollars for the hearing of an application to commit
a person alleged to be insane, which fee shall include the making
of necessary copies of the order to commit such person and the
commitment papers, together with the certificate required by
section 585c, when the insane person is committed to the county
asylum; and each of the examining physicians shall receive a tec
of" four dollars for his examination and certificate, and ten cents
per mile for necessary travel in complying with the requirements
of his appointment; and in any contested matter arising under
this chapter or in any case where the judge, in his discretion,
shall postpone the examination of such persons, a fee of four
dollars for each day he may be required by the county judge to
attend before him on such examination.
"All expense of the proceedings, from the presentation of

the apidication 1o flic actual commitment or discharge of the al
leged insane person, whether such person is a resident or non
resident of the county in which the proceedings are had, shall be
allowed and paid by the county from which such person is com-
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mitted, in the same manner as the expense of a criminal prosecu
tion in a justice's court arc allowed and paid, and if any county
is chargeable with some portion of the expense of maintaining
such insane person so eoniinitted, such county shall pay the ex
pense of such comniitment, payment thereof to be enforced in
the same manner that charges for the iiiaiiitenance of such per
sons are enforced."

This section in its present form has lieen a pait of the statutes
of this state since 1897. Prior to the enactment of eh. 625, Laws
of 1907, all the foes of officers, jurors, witnesses and interpreters
in any action or proceeding before a justice of the peace, court
commissioner or county judge, for which the county was liable,
were paid by the county in the manner pi-escribed by sec. 680,
Stats. 1898, viz., by pre.sentation of such claim foi- fees to the
county board. The said act of 1907 amended sec. 680 by strik
ing out the words "jurors, witnesses or interpreters," and cre
ated a new section designated sec. 681. Said see. 681 provided a
nen method by which the fees of jurors, witnesses and inter
preters, for which the county was liable, were to be paid, namely,
that such fees be paid upon the certificate of the justice of the
peace, court commissioner, county judge, or other magisti-ate be
fore whom such jurors, witnesses or intcrpi'cters attended. Said
section also provides that the certificate must be dated and signed
by the magistrate, and must be examined and certified to by the
disli-ict attorney of the county in which such person or persons
served, so that, as the statutes now read, the claims for fees of
officers in criminal cases, for which the county is liable, must be
filed with the eonnty clci-k and audited by the county board,
while all claims for foes of jurors, witnesses and interpreters
may be paid by the county treasurer upon the certificates of the
magistrate and of the district attorney.
The question for us to determine is whether the physicians ap

pointed by the court come within the designations "jurors, wit
nesses and interpreters." It is clear that they arc not jurors or
interpreters. The question is, therefore: Are they witnesses?
The physicians appointed are rcquii-cd to examine an alleged in-
.sane person and satisfy themselves of the mental condition of
sucli alleged insane person and make a written report of the re
sult of Hueli examination and answer certain iiuiuiries by them
made to tlie judge. The form of the written report or tlie ques
tions that a physician must answer in said report arc found un
der subsec. 7, sec. 585.
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Under see. r)85(/, it is provided:

"• • * Each of the examining physicians shall receive a
fee of four dollars for his examination and certificate, and ten
cents per mile for necessary travel in complying with the re
quirements of his appointment; and in any contested matter
ai-isiug under this chapter or in any case where the judge, in his
discretion, shall postpone the examination of such person, a fee
of four dollars for each day he may be required by the county
judge to attend before him on such examination."

The only purpose for reiiuiring the attendance of the examin
ing physicians at a contested trial is to serve as witnesses. 1 be
lieve that the examining physicians are expert medical witnesses
and I am strengthened in this conclusion by the provisions in
sec. r)85{>, coneei-ning a jury trial:

ta-ial shall be in the presence of the person
supposed to be insane and his counsel and imniediate friends and
the medical witnesses. All other jiersons shall be excluded.
•  • • "

The medical witnesses here referred to include the examining
physicians who may be i'et|uired to be present at the trial. I
see' no reason why the fees of the examining physicians who are
acting as expert medical witnesses should not be paid in the
same way that the fees of jui-ors, interpreters or other witnesses
are paid.
I have come to the conclasion, therefore, that the physicians

rendering services in judicial inquiries in insane cases may have
their fees certified to by the county judge and by the district at
torney of the county and are not requii-ed to present their claims
to ttic coiintr board foi- audit.

Taxatioti—Puhlic Officers—Ji is the duty of the state super
intendent to ajiportion their share of the 7/10 mill tax to dis
tricts from which the same was unlawfully withheld.

August 3, 1917.

Honorable C. P. Gary,

Sup<-'riniendenl of Piihlic Instruction.
In your communication of July 30 you refer to the decision

Qf our supreme court in the case of State.ex rel. Sckool Dhtfic.1
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\'o. 8, Town of Wauwatoxa v.^ Gary, 163 N. W. 645 (advance
sheets), decided by our suprenio cnui't on the 28th day of last
June, in wliieh it was held tliat tiie iiispoelor of your department

exceeded Ids authority in ordering the school district in ques
tion to discontinue the use of the scliool for school purposes and

to erect a new school building within a si)ccified time, under pen
alty for failure so to do to lose its share in the 7/10 mill tax cre
ated by sec. 1072o, Stats.

5'ou .state tliat prior to tins decision and since enactment of
tlic original law in lf)lt a few school districts annually have been
de])rived of thcii' share of the 7/10 mill tax for failure to comply
witli the ordei- of tlic in.spector.s: that the money withheld from
these districts was taken from the fund created by the 7/10 mill
tax, under sec. 1072r/, and remains in the state treasuiy in the
common school fund income. You iiKjidro if it. is your legal duty

to ai)portion to such di.stricts, in view of the decision of the su-

fij-eme court, the money so withheld.
In the case referred to by you the construction of sec. 517,

Stats., was under consideration, more particularly subsec. 3 of
fn'd f-cctien, which reads as follows:

"Upon such investigation and examination said inspector shall,
if conditions warrant it, make an order directing the school
board, the hoard of education, or other officer or officers having
control of the school district or school coVporation, to repair and
improve such building or buildings as may be necessary, and to
T)lace .said building in a safe and sanitary condition; or if said
inspectoj- shall deem the schoolhousc unfit for school purposes
and not worth repairing, he shall .state said fact and recite the
reason therefor."

In subsec. G of said section, it is provided:

"Whenever any school district « * * shall refuse to com-
plv with the order of said inspector withiji the time herein speci
fied, such school district • • * shall forfeit absolutely its
apportionm.ent fund des-ived fi'om the seven-tenths mill tax pro
vided for in section 1072fl of tlie statutes, and amendments there
to, and shall continue to so forfeit its i-ogular apportionment of
such fund luifil there is a full compliance with the requirements
of said order."

Our supreme court in construing this statute, said, inter alia,
in said case:

"The substantial point at. i.s.sue between the parties in this ease
arises from the construction that should be given to subsec. ̂
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above quoted. An examination of its language alone and in con
nection with the surrounding sections leads us to the conclusion
that it provides for two separate and distinct determinations that
may be arrived at after such inspection. In the first division of
that paragraph preceding the semicolon there is found a provi
sion fo]' the making of an order, the conditions warranting the
same first ha%dng been found, which order directs the repairing
and improving of existing school buildings. By the last portion
of that same subsection following the semicolon there is no provi
sion for the giving of an}' order, and the power there given goes
no further tlian to ])rovide for the reciting of the fact, when so
found, that the building is unfit for school purposes and the rea
son therefor.

"Evidently it is the order that is specified in the first portion
of subsec. 3 that is referred to in the subsequent subparagraphs
of see. 517 providing for its filing and its enforcement, and it is
such order, and such ordci- only, that is followed by the penalty
of the witliholding of the seven-tcntlis mill tax in cases where
compliance with such order is refu.scd by the school board as pro
vided in subsec. G, above."

Under this decision of our court, your department has no right
to withhold the apportionment to a school district of its share of
the 7/10 mill tax created under sec. 1072ft to order a discontinu
ance of a schoolhouse foi' school purposes, and the building of a
new schoolhouse in cases where the inspector deems the school-
house unfit for school purposes and not worth repairing. In all
such cases the statute only gives him the authority to state said
fact and recite the reason therefor. In all cases in which your
department has acted otherwise and has withheld the share of
the 7/10 mill tax ci-eated under said sec. 1072ft, Stats., for the
reason that the school district refused to comply with the order
requiring the discontinuance of the schoolhouse and the building
of a new schoolhouse within a specified time, your department
has acted in excess of its authority conferred by statute and such
action is void. The money so withheld from the school district
was unlawfully withheld, and it is my opinioji that it is your
duty to api>ortion to such district its share which has been so
withheld.
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Indigent, Insnnt;, etc.—Public Officers—Sujicrintendent of

Stute Hospital for Insane—Sheriff'—Duly of superintendent to
apprehend and return escaped inmate of state hospital for insane.
Superintendent may request and authorize county sheriff to

assist. Sheriff is authorized by sufficient request where super

intendent has asked ilistrict attorney to have shei'iff take and
hold such person.

August 3, 1917.
E. S. Jedney,

Dislrici Atlorney,

Black Kivcr Falls, Wisconsin.
In your letter of August 2 you submit the following:

''About one year ago one, Hans Hjerseth, escaped from the
state hospital for the insane at Mendota and since that time has
been residing at this city. The sui)ei-intcndent has been informed
that it is dangerous and not safe to permit this man to remain
at large and is now requiring his return to the hospital. Will
you kindly give me an opinion immediately as to whether or not
the .sheriff of this county has any statutory or legal right to take
this man into custody? The suj)erintendent has not requested
the sheriff directly to take custody of tliis man but has merely
written me a lettei- to that effect."

Looking first to the status of the escaped ])atient, I assume that
he was regularly committed to the state hospital for the insane
at Ifendota. and I predicate this opinion upon that fact.
If he was so committed he should be so detained there until

disposed of in tiie manner proscribed by law.
The toi-m ■'committed" when used in this sense means that a

person is sent to the proper place of detention, there to be held
in custody until discliarged according to law. 8 Cyc. 338.

The next (lucsticn tliat logically pi-esents itself is: If an in
mate lawfully committed to the Slendota hospital foi* the in.sane
escapes therefrom, is the superintendent of that institution
charged with the duty of apprehending .such escaped inmate and
returning him to custody?

In an opinion to the state board of control of Wisconsin, July
3, 1915, Vol. IV. Op. Atty. Gen., p. 580, in passing upon a ques
tion somewhat akin to the one befoi-e me, I held. p. 581:

"After a commitment is made according to law, all responsi
bility of the county from which the patient was committed ceases
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except as to furnishing the patient with clothing and paying to
the state the sum of one dollar and seventy-five cents per week.
"With the af<n-esaid exception, it becomes the duty of tlie state

thereafter to maintain the patient at its own expense, and if is
charged ivith ihc duly of keeping the palient so committed in its
cusfodii and control. And it must be held in case an insane per
son efl'ects an escape, it is the duty of tlie proper authorities to
make cvevv effoi-t to reeaptui-e him and regain his custody and
control, and that the expense thereby incurred is chargeable
only to the state or to the i)oard of control. There is no provi
sion of law by whicli any portion of suc.li expense may be charged
against the county from which such escaped jiaticnt was orig
inally committed.'"

It is therefore clearly the duty of the suporintendcnl of the
hospital to retake the escaped insane patient.

Considering, now, the c|Ucstion as to what official aid the super
intendent of the hospital can summon and how a county sheriff
can be authorized to retake an cscape<l inmate, your attention is
again directed to the opinion above referred to, p. 581, where it
was held:

"If, in tiieir efforts to regain the custody and control of an
escaped patient, the proper authorities of the hospital request
the services of a justice of the peace, a constable, marshal or
other officer or person | sheriff] to assist in apprehending him
and no agreement is made as to the amount to be paid for such
services, then the state is liable to such justice of the peace, eon-
stable, marshal or other officer or pcr.son for thc reasonable value
of the work, lalior and ser\ices so rendered. On the other hand,
if the duly authorized officers of the hospital have not made any
i-equest of such officer or other person and he without the knowl
edge of said hospital authorities voluntarily performs services in
apprehending or retaking an escaped insane patient, then such
officer or other person has no legal claim upon the state or upon
the board of control for the reasonable value of his services and
cannot recover therefor."

There is nothing in the law which makes it the duty of the
slierift" to apprehend or keep in custody escaped insane per.sons.
This duty is entirely upon the state, but if the supei-intendent of
the insane hospital requests a sheriff to take and hold an escaped
insane person who is dangerous and unsafe in the community,
surely the county sheriff has authority to do so.
The only remaining (piestion seems to be a very technical one,

to wit: Is the request of the superintendent of the state hospital
for the insane which has been made to you as district attorney.
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asldiig you to have the sheriff take and hold tlic said escaped in
sane inmate, a sufficient request to authorize the shei-iff to act?

In the case you present a daiigei-ous and unsafe character, to
wit, an esca])ed iiisane inmate, is at large in one of tlic cities in
your county. The superintendent of the hospital for the insane
has ai)pealcd to you, as district attorney of the county, asking you
to liavc tlic slierilf of your county take and hold safe such escaped
itunato until tlic state authoritic.s may properly receive him.
Surely, no more carefully advised and appropriate appeal to the
authoi'itics of a conuly suggests itself and promises better pros
pects of immediate results in an irregular matter of this kind
than for a superintenilent of a state institution to communicate
with the district attorney of a county who is the legal adviser of
the sheriff, wlicn an effort is boiiig made to get prompt action in
a matter which, apparently, requires immediate attention.
You are advised, thci-cforo, that the sheriff has sufficient au

thority ami has been sufficiently i-efpicsted by the supcrinlcndent
of the hospital to take and hold safely, and turn over to the state
authoi'itics, the escaped inmate in question.

ComUc.s-^Public Ofjicera—District Attorney—County Board
—A claim arising in favor of a county uiidci' sec. 1512 may not
be enforced by suit by the district altorncy unless the claim has
been disallowed and a written notice of disallowance has been
given.

Generally, suits in favor of a county must be autliorizcd by
county board.

ir. B. ROO.HS,

District Attorney,
Portage, Wisconsin.

In your letter of July 30 yon submit to mo for an opinion tlie
following statement of facts, as set foi-th in your letter:

Cohiinbia county ojici-ates under the county poor system, and
Marqucttc eouiiiy under tlie town poor system. In 1916 an in-
d I gen resident of a town in Marquctte county was taken sick
wliilo III (^olumbia county, and was furnished care and medical
attention by the poor commissioners of Columbia county. No
tice was duly given to the clerk of Columbia county, the clerk of
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MarQuettc countv and tlic town olerk, as provided by R. S. 1512.
The bill for the 'services and medical attention required was au
dited and paid by Columbia county, and presented to the town
clei-k for audit by the town board, and presented to the town
meetinf? at the town meeting held in April, 1917. The town
failed to act upon the l)ill. The first information receive:! by
Cohimliia county as to the action of the town was on the 26th day
of July, 1917, when by telephone message the clerk of Columbia
county was informed of the action of tiic town meeting."

Sec. 1512 gives to a county a right of action not known to the
common law, and it has been held that the provisions of said sec
tion must be strictly pursued in order that, the rights therein
gi'anted may be maintained in court. Milwaukee Co. v. Sliehoy-
gan, 94 Wis. 58.
Our supreme court has also held that this section is of a special

character, is independent from and has no connection with .sec.
824, which is refcri-ed to as general in its provisions. Town of
Ettrick V. Town of Biingor, 84 "Wis. 256, 261.
Upon the facts stated, it will be assumed that Columbia

county has comjilied with all the jirovisions of said sec. 1512 and
has gained the right to recover from a town in Marquette county,
where the iudigont iierson referred to had a legal settlement, all
the expenses incurred in furnishing relief to said indigent per
son, but that tlic said town in Mar(iuettc county has taken no
action upon the claim and notice given or forwarded to its town
clerk under the provisions of sec. 1512, and has not disallowed
nor given any written notice of disallowance of Columbia coun
ty's claim.

Sec. 1512a reads, in part, as follows;

"Upon receipt of notice of the disallowance of the claim of any
county, the county clerk receiving such notice shall fortlnvlth
notify the district attorney of his county, who shall be authorized
and empowered to institute an action or take an appeal in the
name of the county, as tlie case may require, for the recovery of
so much of said claim as shall be disallowed. * *

The right of action against the town in Marquette county in
which said indigent pei'son had a legal settlement accrued in
favoi' of Columbia county when Ihc county board audited the
claim of tlic town wberoin the said indigent ])erson received re
lief, and after the said claim was paid from the county treasury.
Milwaukee Co. v. Shchoygan, supra.
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This right of action is not unlike any other right of action
which may exist in favor of a county. Whether such right of ac
tion sliall be enforced rests in the discretion of the corporate au
thority of the county. By sec. 650 the ]egi.slatui'c has granted to
a county, among other ])o\vers, the power to sue and be sued, and
this power

"can only be exercised by the county board thereof, or in pur
suance of a resolution or ordinances by them adopted." Sec
652.

In sec. 752 the general duties of a district attorney as to ac
tions ai'c set forth in the following language:
"(1) To prosecute or defend all actions, applications or mo

tions, civil or criminal, in the circuit court of his county in
which the state or county is interested or a party. * •

This language certainly gives to a district attoi-ney express
authority to prosecute civil actions in the circuit eoui't in which
the county is interested or is a party. This language, however,
has not been held sufficient to give a district attorney the au
thority on his own initiative to institute civil actions in the name
of his county, without the order of the county board oi- without
some specific authority to do so found in the statutes. See Vol
III, Op. Atty. Gen., p, 688.
Such is undoubtedly the general understanding of the duties

ami powers of the district attorney, and it is only in special
ca.scs like one arising under the provisions of see. 1512 that the
legislature has directly, under sec. 1512a, aliove quoted, clothed
a di.strict attorney with power to institute an action or lake an
appeal in the name of his county. This authority is exceptional,
and. being contrary to the general rule, all the conditions prece
dent prescribed by such grant of authority must exist before a
district attorney may institute such an action. Our supreme
court has frequently laid down the rule that the provisions of
sec. 1512 must be strictly construed; and, in harmony with such
rule of construction, it .seems to mc that the special aulhority
given to a district attorney, under the pi-ovisions of sec. 1512ff,
should also be strictly construed, and that before a di.sti-ict at-
tonioy may bring an action under its pi-ovi.sions, all the essen
tial conditions jjreccdent thereto must have fully taken place.
One of the most essential of the eomlitions i)i'eeodcnt is that the
elaim of a county arising under sec. 1512 must have been dis
allowed by the county, town, city or village, and that a written
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notice of such disallowance has been received by the county clerk
of his county.

in some instances the legislature has declared that where a
inuiiicipal body like a coniiuon council has failed to act upon a
claim within a certain number of days, it shall be deemed a dis

allowance of such claim. As the legislature has not embodied
such a rule of construction in the provisions of sees. 1512 and
1512«, and as no gcnci al legislative rule for such construction ex
ists, and as the supreme court of tiiis state has never held that
the failiu'c of a town to act upon a claim arising under sec. 1512
shall be deemed a disallowance thereof, I am constrained to hold
that no such intei-prctation should be given by this department..
I may add, however, that 1 would not considci- it a serious error

for a district attorney to assume, under the provisions of sec.
1512rt and under the facts stated in your letter, that he is au

thorized to bring such an action. In ease such an action is
brnuglit the opposite party could, under the circumstances
stated, take advantage of such want of authority by a spe
cial plea in abatement, and thereby ctfcct. a dismissal of
the complaint, llowever, it has been held that such want of au
thority may be supplied at any time during the pendency of the
action, by ratification. JIu()1ies v. Ward, 81 Fed. 314.

It is therefore my opinion that the failure of the town to act
upon tlie claim and notice of Columbia county does not consti
tute a disallowance of the claim, and does not empower the dis
trict attorney, without the direction of the county board of Co
lumbia county, exercised in the manner pi-escribed by sec. 652,
to bring an action against the town in Marquettc county where
the indigent person has a legal settlement.

Peddlers—A })crson may be a transient merchant in a city al

though a resident of the same.

•August 6, 1917.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

I have your letter of Aiigu.st 1. in which you submit the fol

lowing :

"In determining whether a man is a transient merchant or
not is the fact that he is a resident of the city where he sells im-

36—A. G.
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portant? For instance, a local resident brings in a carload of
apples, melons, potatoes and sells thcni from the car at the depot.
He has lived in the city for years and has his home and family
here. Do you consider him a transient merchant so he should be
comiiellcd to pay a transient merchant's license? lie has no
store or place of business other than the box car."

The answer to your question is found in the express provision
of our statutes. Under see. 1574, it is provided:

"A transient merchant within the meaning of sections 1570 to
1584?', inclusive, is defined as one who engages in the vending or
sale of merchandise at any place in this state temporarily, and
who docs not intend to become and does not become a permanent
merchant of such place. * *

Under this provision of the statute it is immaterial whether
the person in question is a resident of tlie place or not, except
in those case.s of doubt where that fact may be evidentiary of the
fact that the person intends to become a permanent merchant and
that he is not temporarily engaged in the selling of merchandise.
The person in question is undoubtedly a transient within con

templation of our statutes.

Wisconsin Statutes—Estates of Deceased Per.5ons—Rights of
widow under ch. 44, Laws of 1917, considered.

August 6, 1917.

Helmutii F. Arps,

District Attorney,

Chilton, Wisconsin.

In your letter of July 28 you ask my opinion upon the follow
ing proposition:

"Mr. A., of this county, died in January, A. D., 1917, leaving
a will. Probate of the will was begun in the county court of Cal
umet county. Subsequent to his death, the legislature, in the
1917 session, changed the law relative to the distribution of es
tates according to law in as far as the widow's interest is con
cerned (See ch. 44, Laws of 1917), giving to the widow one third
of the personal estate left by deceased where there are two or
more children. Mrs. A., the widow, files her election according to
law to take the provisions made for her by law instead of the
provisions made for her by the last will and testament of de-
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ceased hus])and. Under the above circumstances, I respectfully
request your opinion nhether, in determining the widow's share
of the personal property to wliicli she is entitled according to
law, ch. 44, Laws of 1917, is applicable, or whether the law in
effect at the date of the death of testator determines the distribu
tion. ''

Ch. 44, Laws of 1917, went into effect after its publication on
0)- about the 29th day of February, 1917. There is nothing in
its provisions which makes it retroactive.

It has been repeatedly held that a statute should be given a
pi'ospective operation, unless its form shows clearly a legislative
intention that it should operate retrospectively. Hall v. Banks,
79 Wis. 229; Yates v. MUwaukee, 92 Wis. 352; Ckicago, Title
Trust Co: V. Bashford, 120 Wis. 281, 285; State v. Atwood, 11
AVis. 441.

The question submitted by you is determined veiy decisively
by the opinion of our supreme court, in the ease of Jochem v.
Dutcher, 104 Wis. 611.

In this ease the effect of the enactment of ch. 123, Laws of
1895, relating to the right of a widow to dower, in absence of a
testamentary provision, where the husband died previous to the
enactment of said chapter, was under consideration. In terms,
said ch. 123, Laws of 1895, was retroactive, but the court held:

*  * It cannot affect the distribution of the estate of a
person who died before its enactment, since the rights of legatees
become vested when the will is probated and relate back to the
time of the testator's death."

It is, therefore, my opinion that the widow's share of the per
sonal property of her deceased husband's estate, under the facts
stated, is governed by the law in force at the time of his death,
and not by provisions of ch. 44, Laws of 1917.



564 Opinions of the Attorney-General

Education—Appropriations and Ey^penditurcs—Traveling ex
penses of supervisor of special classes established under eh. 580,
Laws of 1917, must be paid out of the appropriation made in
said chapter and not out of the general appropriation of the
state superintendent's department.

August 6, 1917.

Honorable C. P. Gary,

Superintendent of Public Instruction.

In your communication of July 30 you refer me to ch. 580,
Laws of 1917, which authorizes the establishment in villages and
cities, of special classes for the instruction of exceptional per
sons of seltool age, and provides furtlicr that the course of study,
qualifications of teachers, and the plan of organization and main

tenance of such special classes shall be outlined by the state su

perintendent of public instruction; and you are authorized to
appoint in your department a person of suitable training who

shall have general supervision of such classes. Subsec. 3, sec.
579G limits the salary to be paid to such a supervisor in the fol
lowing language:

"• • • His salary .shall be fixed by the state superintend
ent, providing such salary shall not exceed two thousand dollars
per year."

Subsec. 4, sec. 20.32, Stats, (ch. 580, Laws of 1917), con
tains -the following:

"A sum sufficient to carry out the provisions of this act is ap
propriated annually out of any money in the treasury not other
wise appropriated."

The statute fails to specifically provide that the person ap
pointed to have charge of this supervisory work shall have his
expenses paid while in the actual performance of his duties.

You inquire if the duty imposed by law in this subsection upon
the person appointed to supervise the work does not necessarily
imply that he shall also receive in addition to the salary ex
pressly pi'ovided, his necessary and actual traveling expenses in
curred in the performaneo of his duty. You state that it would

be impossible for the supervisor to carry out the intent of this
statute if he were to remain in Madison; that it is imperative
that he visit each city desiring to establish the special classes to
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examine the children and to confer with the teachers and super
intendents.

You further inquire whether, if it is held that the supervisor
is entitled to both his salary and expenses, botli the salary and
the expenses shall not be paid from the general fund as author
ized in subsee. 4, sec. 20.32, Stats, (ch. 580, Laws of 1917),
rather than from the appropriation provided for by law in eh.
612, Laws of 1917.

Ill answer to your first inquiry, I will say that it is a general
rule that where there are no traveling expenses provided for in
a statute which creates an office and provides the salary and
specifies the duties to be performed, such an officer will not be
entitled to his traveling expenses, but must defray his own ex
penses of such nature. This was expressly held by our supreme
court in the case of State v. Cleveland, 161 Wis. 457. But under
the provisions of this statute the supervisor therein provided for
is to be a subordinate in your office.
Under subsec. 5, sec. 170, we find the following provision con

cerning your department:

•  * The said superintendent, his assistants, inspectors
and other subordinates shall receive their actual and necessary
traveling expenses incurred in the discharge of their official du
ties. Such salaries, compensations and expenses shall be charged
to the appropriation for the superintendent of public instruc
tion. ''

A similar provision is found in subsee. 4, sec. 170)m, Stats. In
view of the express conditions of these statutes, I am constrained
to bold that the supervisor of special classes for the instruction
of exceptional persons as provided for in said ch. 580, Laws of
1917, may have his necessary traveling expenses paid out of the
state ti'easury.

In answer to your second cfuestion, I will say that the appro
priation under ch. 612, Laws of 1917, is a general appropriation
for your department, while the appi'opriation provided for under
ch. 580 is a special appro])riation for the expenses incurred for
carrying out the provisions of said chapter. The salary and trav
eling expenses are necessarily incurred to carry out the provi
sions of said chapter.

I am therefore of the opinion that the necessary traveling ex
penses must be paid for out of the appropriation made under
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subsce. 4, see. 20.32, Stats, (ch. 580, Laws of 1917), and not out
of the appropriation made in ̂ aid eh. 612.

Banks and Banking—Words and Phrases—A book made up
of loose sectional units, not paged or serially marked, is not a
permanently bound book.

August 8, 1917.
Honorable A. E. Kuolt,

Commissioner of Banking.
In your letter of August 6 you state:

"I am sending you for inspection a copy of Weis' Combina
tion Bank Register, and will ask you to render an opinion to
this department as to whether oi- not this register is in compli
ance witli the provisions of suhsec. 2, sec. 2024^1, Stats., rela
tive to bound books."

Sec. 2024—1, Stats., provides:

1. "Whenever it shall appear to the commissioner of bank
ing that an}' bank doe.s not keo]) books and accounts in such
inanner as to enable him to readily ascertain the true condition
of such bank, he shall liave power to require the officers of such
bank, or any of them, to open and keep such books or accounts
as he may in his discretion determine and presei-ibe for the
purpose of keeping accurate and convenient records of the
transactions and accounts of such bank. Any bank that refuses
or neglects to open and Iceep such books or accounts, as may be
prescribed by the commissioner of lianking, sliall be subject to
a penalty of ten dollars for each day it neglects and fails to
open and keep such pre.scribod books and accounts.
"2. All books of original enti-y such as the cash book or jour

nal, tlie registers of certificates of deposit, of drafts and of
loans and discounts shall bo required to be kept in permanently
bound books. The so-called card system shall in no case be per
mitted as a sulistitute for a ledger in any bank."

The object and purpose of the above quoted section is at once
apparent. In order to prevent fraud in the bookkeeping sys
tem of the banks by rendering it difficult to make erasures and
changes in the books, and in order that the banking commis
sioner may ascertain the true status of the bank, this provision
was enacted.
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It is obvious that any system of bookkeeping by which a sin
gle loaf, page, or small group of leaves or pages can be taken
out and others inserted lends itself to fraudulent practices in
connection with bookkeeping. Among the pni'poses of the above
quoted statute is that of reducing this practice to a minimum.
It will be noted that in subsec. 1 of the above quoted section

the commissioner of banking is given power to require officers
of banks to open and keep "such books or accounts as he may
in his discretion determine and prescribe." A penalty is also
provided for refusal to do so. In subsec. 2 certain kinds of
bookkeeping are absolutely prohibited, and certain other re
quirements are set out so that within certain limits it is within
the discretion of the banking commissioner to say whether or
not a certain system of books will be permitted. Even if it
were held that subsec. 2 does not absolutely prohibit the Weis
system submitted by you, it is within your discretion to say
whether or not it is a proper methol for the keeping of trans
actions and accounts of the banks under your supervision.
Turning now to the question of whether or not subsec. 2 pro

hibits the use of the Weis f'ombination Register, the question
that arises is whether or not the ten-leaf manila covered sections
of the register are "permanently bound books" within the mean
ing of sec. 2024—1. Having in mind the object and purpose of the
legislation, and considering the ease with which such a system
lends itself to fraudulent bookkeeping, the following observa
tions seem pertinent:

First: The pages of the ten-leaf unit are not numbered within
the unit, nor within the larger book in which the units are kept.

Second: There is no serial number given to the units of the
system. In other words, one ten-leaf unit could be taken from
the bookkeeping system and another inserted in its place with
out any possible means of detection by a person examining the
books of the bank. The only difference between this and the
single-leaf system is that in removing this ten leaves would be
removed and replaced, instead of one under the card or original
loose leaf .system.

I am, therefore, of the opinion that considering the purpose
of the law and the apparent legislative intent, the "Weis Com
bination Register submitted by you is not "a permanently bounij
book," as contemplated by sub.sec. 2, sec. 2024—1,
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You are fui-ther advised that even though subsee. 2 might
not specifically prohibit the use of the plan of book submitted,
it is, nevertheless, within your discretion to prohibit the use
thereof, if, in your judgment, it lends itself to inaccurate, in
convenient, unsafe, or fraudulent bookkeeping in the banks un
der your supervision.

Courts—Criminal Laic—Military Service—Oh. 409, Laws
1917, does not apply to criminal actions.
A bastardy proceeding is, for the purpose of the arrest and

the hearing to determine whether the defendant shall be bound
over for trial, a criminal action.

A justice of the peace before whom a bastardy warrant is re
turnable has jurisdiction to proceed with hearing thereon where
defendant pleads tliat he is a member of the national guard:

August 8, 1917.
John Roberts,

District Attorney,

Grand Rapids, Wisconsin.
In your letter of July 28 you state:

"A bastardy warrant was issued by a justice, the defendant
being a member of the national guard company at Marshfield,
Wisconsin, said company cxjiecting to be called to Camp Doug
las within a few days, and now actually within the services of
the United States as soldiers, 1 am informed.
"Defendant's attorney pleads to tln^ jurisdiction of the court

on the grounds that the defendant is a United States soldiei- in
active service and the country being in a state of War and claim
ing that the state court has no jurisdiction of the defendant.
"Do you know of any statute, federal or state, passed re

cently, which affects or determines the jurisdiction in such cases
as the above, or any ruling of any federal department where any
matter such as this has arisen?"

Ch. 409, Laws of 1917, is entitled,

"An act to create section 4232a of the statutes, relating to
the commencement and prosecution of civil actions against per
sons in the military service of the countrj'."
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The act provides, in part,

'' All persons, residents of this state now in the military ser
vice of the United States or of this state, and all those who may
hereafter enlist, he appointed, or drafted into the military serv
ice of this state or of the United States, for the purpose of the
present war, shall, dui'ing such service, be exempt from all civil
process, and in all civil cases now pending against any person
in such service, the pi-oceeding shall be continued and stayed
until the discharge of such person from such service, * *

It was apparently the intention of the legislature to exempt
persons in military service from being harrassed by civil actions
during the time they are needed in the United States service. It
must be held that there is nothing in ch. 409, Laws of 1917, that
grants to any pcrsoji in the.military service any exemption what
ever from liability to arrest by the civil authorities for criminal
acts.

1 find nothing in the federal authorities, aside from sec. 1237,

federal statutes, bearing on the question. It provides:

'•No enlisted man shall during his term of service be arrested
on nicsnc process, oi- taken or charged in an action for any debt,
unless it was contracted before his enlistment and amounted to
twenty dollars wlien first contracted."

Whether or not the defendant can claim any exemption from
arrest by the slate authorities depends upon whether a bastardy
proceeding in Wisconsin is a criminal or a civil action. Upon
the question of wlietbcr or not proceedings under the bastardy
laws are. civil or criminal I find that the authorities are not al
together in accord, and oven in many of the states there are cases
holding both ways. Vol. 6, Cent. Ed. of American Digest, p.
1847, §35V^, cites authorities from the following states, to the
point that a bastardy proceeding is, in substance, a civil suit:
Arkansas, Connecticut, Illinois, Indiana, Iowa, Kansas, Ken
tucky, Maine, Massachusetts, Michigan, Minnesota, Nebraska,
Now Hampshire, New Jersey, North Carolina, Ohio, Rhode
Island, Tennessee, and Vermont.

The above Digest also contains authorities contra: Arkansas,
Illinois, Indiana, Kcntuckj', Maryland, Massachusetts, New
York, North Carolina, and Vermont.
The following states have held that a bastardy proceeding is

quasi criminal: Alabama, Florida, Massachusetts, Vermont,
and Wisconsin.
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It was held in the ease of Smith v. State, 146 Wis. Ill:

"A bastardy proceeding has been held to be neither a civil
nor a criinijiai action, but one depending wholly upon the terms
of the statute authorizing it for the relief that may be afforded
thereby."

Our court has held in State ex ret. Volkman v. Waltermath,
162 Wis. 602, 603:

"A bastardy action is not a criminal prosecution, but a statu
tory proceeding to enforce a civil obligation or duty, the proce
dure being, however, criminal in form."

Among the Wisconsin eases that indicate that the proceeding
in Wisconsin is in the nature of a criminal proceeding are:
State V. Mushied, 12 Wis. 625; Baker v. The State, 56 Wis. 568;
Barry v. Niesseii, 114 AVis. 256; Smith v. State, 146 Wis. 111.
From a summary of the Wisconsin cases the proceeding seems

to have been held to be quasi criminal. For some purposes it
is a criminal action, for other purposes a civil action. The mat
ter of instituting proceedings in bastardy actions in Wisconsin
is clearly in the nature of a criminal action. An arrest is made
and the defendant is brought before a magistrate, who deter
mines whether or not there is probable cause, and if so, the de
fendant is then bound over for trial. For all intents and pur-
po.ses, so far as the procedure is concerned, it is in Wisconsin
a criminal action.

We conclude, therefore, if the bastardy proceeding is in the
nature of a criminal action, no protection is afforded the per
son in question, so far as the arrest and binding over to trial
are concerned, under the laws of this state, and especially ch.
409, Laws of 1917.

As a general proposition it is well settled law that in time of
war, both l)y act of congress and in some states by statute, .sol
diers and noncommissioned officers while engaged in the per-
foimance of their military duties are exempt from arrest or civil
process. 5 Corpus Juris, p. 366, § 224.
It was held in Ex partc McTtoherts, 16 la. 600: when not in

actual militaiy service and within the military jurisdiction, as
when on furlougli, a soldier may be arrested by the civil author
ities for a criminal offense without the assistance of. the military
authorities.
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There is, therefore, no protection given in the state law or
in the federal la\v granting immunity from arrest to any per
son who has committed a criminal offense.

When a soldier is in actual military service and under a com
manding officer, under art. 74, § 2308a, U .S. Comp. Stats., Ann.,
Vol. 4, 1916, where he is not awaiting trial, the commanding offi
cer is required, cxeept in time of war, upon applicaton duly
made, to deliver over such accused person to the civil authorities
and to lend such aid as he can in order that said person may be

brought to trial. .
In the case of Ex parte McRoberts, supra, the question of

when a person is actually in the military serviee was passed upon
in considering the above mentioned article of war. In that case
ci soldier while on a furlough committed the crime of murder.
He was immediately arrested in the city of Des Moines, Iowa,
by the civil authorities and held for trial. A writ was issued on
the application of the captain of the company of which the de
fendant was a member, directed to the sheriff, commanding him
to produce the body of the defendant. The court said, p. 601:

"There is not necessarily any conflict in this case between the
civil and military authorities, but if there was such conflict, no
person would now question, under our federal constitution, the
rightful supremacy of the civil authority over the military.
•  * * But it is claimed in argument, that McRoberts was,
at tlie time of the commission of the alleged offense, in the mil
itary service of the United States, and, therefore, within the
exclusive jurisdiction of the federal military authorities, and
that a state court cannot acquire any rightful jurisdiction over
him for any purpose, during his term of sendee, except upon
application duly made to the military authorities for his deliv
ery over to the civil, and such delivery thereon made."

This claim is based upon art. 33, now art. 74, § 2308a, U. S.
Comp. Stats., Ann., Vol. 4, 1916, which was an act establishing
rules for the government of armies of the United States. It
provided, in substance, that when any person subject to mili
tary law is accused of a crime against the person or property
of any citizen of any state such as is punishable by the known
laws of the land, the commanding officer is required, upon ap
plication, to use his utmost endeavors to deliver over such per
son to the civil magistrate, and to aid and assist the officers in
apprehending and securing such person in order to bring him
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to ti'jal. It also provided the penalty for officers who would
willfully neglect or refuse, upon application, to deliver such per
son, or to aid and assist the civil authorities.

The court, in Ex parte McRobcrts, supra, considered the qus-
tion of whotlier a soldier on a furlough was under the control
of the commanding officer in such a way tliat he could deliver
over such soldiei-, and decided this question in the negative.
The court said, p. 602:

"A soldier on furlough, then, is not nece.ssariiy in the cus
tody or control of his commanding officer, for he has 'permis
sion to absent himself;' nor is he necessarily within the military
jurisdiction, for he has 'leave to be absent from service.' When
he is tlius absent from the service and his commanding officer,
he is not so in the custody of such officer as that he can be by
him delivered over in the meaning of that term, as used in the
article of war. • * * ."■

On page 603 the court said:

continues in the actual military service,
he is within the immediate jurisdiction of the military author
ities, and being so held, he cannot be arrested on civil process,
except in the manner provided by the artiele of war relied upon
by applicant's counsel in this case. But being permitted to ab
sent himself from service, he is thereby without the military
jurisdiction, and may therefore he arrested as any other person,
and no conflict can arise. It can make no difference, even if
true, that a soldier's furlough may be withdrawn at any time
at the pleasui'e of his commanding officer, or that he may be ar
rested by such officer dui-ing its continuance, for, while his fur
lough remains in force, and he is absent from service on it, he
is not within the military jurisdiction. * •

The court also considered the fact that the article of war was
adopted to aid the civil authorities, and not to defeat the civil
jurisdiction and make the military authority paramount.

A reading of the article of war above referred to convinces
one in the language of the court, p. 604, that,

" • • • The article completely negatives the idea that
the military is to take primary jurisdiction in his arrest and
expressly provides that the civil authorities shall be principal
actors in the arrest, and that the military shall aid and assist
in such arrest, when applied to therefor."

It should be noted here that in this case the accused was not
at the time of the commission of the alleged offense in the actual
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euf?tody or control of any military officer or command, but he
was at large on furlough, just like a moniber of the national
guard who is not actually at the time under the command of
the army officer and in his charge in the sense that he could turn
l\im over to the civil authorities, if he so desired, upon the proper

application having been made.
The court reasoned that under the article of war there was

no question but what, if the civil authorities asked for the aid
of the military authorities, it was their duty to assist in the ar
rest, and because it so happened that the civil authorities made
tlie arrest without needing any assistance, surely that could not
defeat the right of the civil authorities. The court said, p. 604:

" * • # j should have no hesitation in holding that neither

a sheriff or any otlicr state officer would have the right to go to
a company or regiment or within the military lines or command
of any military officer, and by virtue of a state process to ar
rest any officer or soldier within such military control for an
oifense committed, even outside of any military district, and be
cause such officer has not the legal right to make arrests in such
eases, the article of war relied upon in this case was adopted,
whereby it becomes the duty of the civil officer to stop at the
boundary line between the two jurisdictions, and there demand
of the military officers the delivery of the accused, if in their
jurisdiction, custody or control; l>ut if the accused has fled and
is not wiihin the actual control of the military, the state officer
ha^ not yet reached his houndu,ry line and may proceed and
make ike arrest alorie, if he can, hut if he cannot, he may call
for the assistance of the military authorities and they are hound
to render it."

The court said, p. 605:

" • * * If the construction contended for by the counsel
for the I'elator is correct, it must follow that any civil arrest
might be legal, or illegal, as it should ultimately be developed,
ivhether the accused teas a member of any military company in
the United States service. If he was a member of any company
or regiment, although absent from such service on furlough,
then he is exempt from arrest, until, at least, the officer having
the civil process can send a hundred, a thousand or two thou
sand miles • • • . Such construction would result in great
inconvenience, to say the least, and would, in a very large ma
jority of heinous offenses, amount, by the opportunity for es
cape to immunity for crime. While the true consti'uetion, it
seems to me, is, that where the accused is in the custody or con
trol of a military officer, an application should be made for his
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delivery; but if he is absent from service and control, either by
furlough or escape, there is then no infi'ingement of the military
jui'isdiction to pui-sue and arrest hini with or without military
assistance. • •

The court held that the civil court had jurisdiction and re
manded the prisoner to the custody of the offtcer producing him
under the writ.

It is quite clear from the reasoning in the case above cited
that a member of the national guard when not in actual service
and under the control and custody of the commanding officer
is not in any wise immune from criminal arrest in this state.
I am informed by the adjutant general's department that all

members of the national guard became soldiers in the United

States army on July 15, 1917. You state that at the time of
the arrest in question the defendant had not yet reported for
service, but was expecting to be called within a few days. Un
der the reasoning of the above case he could.not be said to be

in actual service until he was under the control and custody of

the commanding officer, who could, under art. 74, § 2308a, supra,
deliver over said defendant to the civil authorities upon proper

request.

I conclude, therefore, that the defendant, not being at the

time of the arrest in actual service under control and custody of

the commanding officer, is amenable to the civil authorities, and
that the justice had sufficient jurisdiction to hold the defend
ant and proceed to the disposition of the case according to law.

Mothers' Pensions—Divorced wife must attempt to secure ali
mony of her former husband before she can be given aid under
Mothers' Pension Act, but she is not required to start a crim

inal prosecution against such foi'iner husband.

August 8, 1917.
HoNOR.ABUi: M. J. T.vpfins, Secretary,

State Board of Control.

You have submitted to me, for an official opinion, an inquiry
submitted to you by Ilonorable R. B. Kirkland, the county judge

of Jefferson county. The inquiry relates to the construction to
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be placed upon cli. 589, Laws of 1917, being the so-called
Mothers' Pension Act.

Subsee. 5 of said act, referring to divorced women, uses the
following language:

" * * * Or such mother must be divorced from her hus
band and must show that she has used all provisions of law to
compel her former husband to support her and has not been able
to do so. Sueli deserted or divorced woman nee{l not show that
she has used all provisions of law to enforce support, if the
court shall be of the opinion that such procedure on her part
would be of no avail. * * •

Judge Kii'klaud says that this language is somewhat perplex
ing to him, that if the woman is divorced from her husband she
can only coini)el him to support her by judgment of the court

granting alimony but that this does not affect the support of

the children.

He says that he has a case before him wherein the divorce

was granted to the woman three years ago and she was granted

the custody of three little children. The divorce was granted

on the grounds of habitual drunkenness but the judgment did

not grant any alimony, neither was thei'e any provision made
for the support of the children. The woman has applied for aid
under ch. 589 and the husband is now working, for some months

has abstained from the use of liquor and is earning good wages
and saving money, but does not support the children. Judge
Kirkland asks whether it is necessary for her, before she can se
cure aid, to apply to the court to modify the judgment of divorce
and procure an order of amendment requiring her husband to
pay alimony for her and the support of the children, and
whether it is also necessary for her to start a criminal prosecu
tion against the man for abandonment of her and her children,
under sec. 4587c.

I believe, under the provisions of this statute, it would be
necessary for the woman to try to secure alimony before aid
could be given to her, but I do not believe that it would be neces
sary for her to start a criminal prosecution against her former
husband. A criminal prosecution is not brought for the pur
pose of compelling the defendant to do a certain act, and in this
.•ase it would not be brought for the purpose of compelling, him
1,0 support his wife. A criminal prosecution is brought for the
purpose of punishing the defendant for a violation of our crim-
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inal law, and it certainly wonlcl not be held that tliis statute re

quires her to bring a criminal prosecution before she can secure

aid under it. This statute should be liberally construed; and a
criminal prosecution under sec. 4587c cannot be said to be

brought for the purpose of compelling the husband to support

his wife and children.

Judge Kirkland also says that after investigation he has come
to the conclusion that if any action is brought against the man

to compel support, "he will simply jump his job and again go
to the bad."' If, after investigation, the judge is of that opin
ion, then he is autiiorized, under the law, to grant this woman

aid without requiring her to enforce support by use of all pro

visions under the law enacted for that purpose. The statute in
question should have a liberal construction so as to carry out

the beneficent purpose which the lawmakers had in enacting it,
and trial judges are given a broad discretion in applying the
law to concrete cases.

It would seem to me that the woman in question might well
be given aid without requiring her to commence proceedings foi*
alimony; but if the trial judge should be of the opinion that
the bringing of such proceeding may be successful, then he may
postpone the matter until such proceedings have been brought
by her and an attempt made to compel him to contribute to the

support of herself and children. These matters must all be left

to the trial court to decide under the broad discretion given it.

Mothers' Pensions—Aid may be secured under the Mothers'
Pension Act for a bastard child.

August 8, 1917.

Honorable M. J. Tappins, Secretary,
State Board of Control.

With your letter of August 8 you have submitted an inquiry
from Honorable Frank Johnson, county judge of Jackson

county, in which he refers to ch. 589, Laws of 1915, amending
the so-called Mothers' Pension Act, in which he states that he

Was infoi'ined that this law was construed as permitting a mother

or grandmother of a bastard child to draw a pension for the
child. He inquires whether, after the amendment to said law,
the same construction should be given to it.



Opinions of the Attorney-General 577

An official opinion was rendered on this question by this de
partment, to Judge Karel of Milwaukee, under date of October
26, 1916. See Vol. V, Op. Atty. Gen., p. 787.
I have examined the amendment as contained in said eh. 589

and the amendments do not in any way change the law on the
question here presented. I am therefore still of the opinion that
aid can be given for a bastard child, under the Mothers' Pension
Act.

Bndges and Highways—Public Officers—County highway
commissioner is not subject to orders of village board.

After material is purchased and county and state aid secured,
village board cannot order improvement of street postponed.

August 10, 1917.

"Wisconsin Highway Commission.

In your communication dated August 8 you state that you

have received a letter from Mr. A. T. Sjoblom, county highway
commissioner, of Burnett county; that in said letter it is stated
that the village of Grantsburg last year voted money for pav
ing Main Street this season between Pine and Oak Streets; that
the cost of the 18-foot strip in the center should come out of
the state, county, and village funds; that the balance of the
paving as well as the curbs and gutters are to be paid for out
of money already deposited with the county treasurer, subject
to his order; that this spring the board of trustees gave him full
power to order all the materials, labor, machinery, etc., neces
sary to carry on the work, and also to issue pay rolls to cover
the same; that these same parties have now made out a petition
asking the village board to drop the work this year and take it
up next year; that last night the board met and by a vote of
two in favor and one against, the petition was carried; that
there were two members absent and the other one was present

but did not vote; that the county committee has given him au
thority to go ahead with the work. And he asks whether last
night's action will compel him to stop the work for this year,
and states further that materials have already been ordered,
some have already been delivered and paid for, and others are

37—A. G.
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on the way, and asks, in ease the Avork is carried on, whether an
injunction against it is good.

The county highway commission is not subject to the orders
of the village board. In the case in question, after the village
board had acted, they secured the aid of the county and also
the approval of the work by the state higliway commission, so
that they are given the county aid and the state aid. Relying
upon the action of the village trustees in deciding that this im

provement should be made, the county committee and the county
commissioner have entered into contracts and purchased the
material for the improvement of the highway.
I am of the opinion that the village is now estopped from in

terfering with the carrying out of the work as it Avas originally

decided upon. The highway commissioner is authorized to go
ahead with the Avork, irrespective of the action of the village
board. You arc therefore advised that it is my opinion that the
county highway commissioner Avill not be compelled to stop the
AVork because of the action of the village board, and that an in
junction based upon said action should not be granted. If
granted, hoAvever, the county commissioner should immediately
submit, the matter to the district attorney and secure its disso
lution.

Fish and Game—Conservation commission has no poAvers to
issue orders taking away protectioj) given to Avild animals by
statute 01- pi-evious oT'ders of tlie commission.

August 11, 1917.
State Conservation Commission.

I have received your letter of August 7, in Avhich you direct
my attention to sec. 29.21, ch. 668, Lqaa's of 1917, and you inquire
whether you have tlie authority to make any changes in the fol
lowing manner, reljiti\'e to the laws goA^erning commercial fish
in the Avaters of Lake Michigan, in Green Bay:

"(1) In your opinion, does the authority vested in this de
partment, under see. 29.21, permit this department to reduce the
size of commercial fish, as covered by subsee. 9, sec. 29.33?
" (2) Has this commission the authority to reduce the size of

gill nets, as covered by subd. (c), subsec. 7, sec. 29.33?
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" (3) Has this commission the authority to make any changes
as to the use of gill nets in less than forty fathoms of water, as
covered by subsec. 5, see. 29.33?"

Said sec. 29.21 provides:

"The state conservation commission .shall have power to issue
orders determining in what manner,, in what numbers, in what
places and at what times the taking, catching, or killing of wild
animals shall be inconsistent with the proper protection, prop
agation and conservation of fish, birds or mammals protected by
law in this state, and the perpetuation of wild life. No such or
der providing protection or additional protection to any such
wild animals shall be issued except upon petition filed with said
commissioners, and after hearing thereon us hereinafter pro
vided."

The procedural steps arc then set forth. It provides that ten
or mo]'e persons of any township or twenty-five or more per
sons of any county may file a petition with the commission; and
it provides that

"such petition shall state the extent such protection or addi
tional protection is desired and the grounds * * *."

It also provides for publication of a notice and a hearing, and
in subd. (4) it is provided:

"Any order issued by the state conservation commission pur
suant to this section shall have the force of law, and the penal
ties prescribed for violations of the provisions of this chapter
shall follow and be applicable to violations of any such order,
to the same effect and extent, respectively as though such order
had been enacted a part of this chapter."

A careful examination of the above provisions will reveal the
fact that this statute does not in any way purport to delegate
to the conservation commission the right to repeal any provi
sions in eh. 668, Laws of 1917, relative to the protection given
to any wild animal, and you will also note that there is no pro
vision for the revocation of an order once made by the con
servation commission. Although the first part of sec. 29.21 in
said chapter uses broad language, it nevertheless clearly appears
by the language used in other parts of said section that it is only
intended to give to the conservation commission the power to

make orders providing for protection to wild animals where no



580 Opinions of the Attorney-General

protection is now given, or additional protection where protec

tion is already given by the statutes.
No power is given, either expressly or inipliedly, to take away

the protection given to wild animals by express provision of the
statutes or by orders duly enacted by the commission. Even the

petition asking for an order must state the extent "such pro
tection or additional protection is desired," and give the

grounds therefor, so that there can be no doubt as to the sig
nificance of this statute. In view of the foregoing observations,

it becomes clear that all three of your questions must be an
swered in the negative.

In the first question, you ask whether said statute permits
your department to reduce the size of commercial fish, as cov

ered by subd. (9), sec. 29.33. To reduce the size of fish that
may be lawfully taken would be to take away protection ex
pressly given by statute. Such power is not given by this stat

ute.

In your second question, you ask whether the commission has

the right to reduce the size of gill nets, as covered by par. (c),
subd. (7), sec. 29.33. Said subsection gives the size of the meshes
of the gin nets that may be used for certain fish in Lake Michi
gan. To reduce the size of these would be to take away protec

tion given to some fish, and would authorize the catching of filsh
that could not be caught otherwise. This power the commission
has not.

The changes that you desire to make under your third ques
tion would be to permit the use of certain nets in certain depths
of water where they cannot now be used. This would also be a
taking away of protection given by expressed provision of the

statute and is in excess of the powers given to the commission.
You arc advised, thei'efore, that it is my opinion that the

conservation commission would transcend its powers if it would

attempt to take away the protection given to the wild animals
expressly given by statute in the manner suggested by your

three questions. All three questions are, therefore, answered in
the negative.
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Workmen's Compensation—Where an employer, prior to the
enactment of eh. 624, Laws of 1917, filed his election not to ac
cept the provisions of sees. 2394—3 to 2394—31, inclusive, he
does not become subject to the provisions of the Workmen's
Compensation Act by failing to file another similar notice after
the enactment of that chapter.

August 14, 1917.

Honorable E. E. AVitte, Sccrelary,
Industrial Commission.

In your letter of August 13 you call my attention to subsec.
2, sec. 2394—5, as amended by ch. 624, Laws of 1917, which pro
vides :

"If any employer shall at any time, after August 31, 1917,
have three or more employes in a common employment he shall be
deemed to have elected to accept the provisions of sections 2394—
3 to 2394—31, inclusive, unless prior to that date such employer
shall have filed Avith the industrial commission a notice in writ
ing to the effect that he elects not to accept the provisions here-

*  # « "

A^ou.say that the question arises whether employers who, prior
to the passage and publication of eh. 624, Laws of 1917, filed a
notice with your commission in writing to the effect that they
elected not to accept the provisions of sees. 2394—3 to 2394—31,
inclusive, must now file Avith the commission another notice in
Avriting of nonelection of the provisions of the Compensation
Act, and you ask my advice upon this question.
Prior to the passage of ch. 624, LaAvs 1917, the second subsec

tion of sec. 2394—5 provided, in part:

"On and after September 1, 1913, every employer of four or
more employes in a common employment shall be deemed to
have elected to accept the provisions of sections 2394—3 to
2394—31, inclusive, unless prior to that date such employer
shall have filed Avith the industrial commission a notice in writ
ing to the effect that he elects not to accept the provisions here
of. • •

Amu Avill note that so far as this particular provision is con
cerned ch. 624, Laws of 1917, docs not make an entirely ncAV en
actment but that it merely makes changes in the laAV already in
force by changing the date from September 1, 1913, to Au
gust 31, 1917, and by changing the number of employes from
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four to three. Cue of the well-loiown rules of statutory con
struction is that a codification and amendnient of a law creates
a new law only in so far as it changes the provisions of the ex
isting law. The provisions as to notice of election not to accept
the provision of the Compensation Act wci'e in force prior to
the enactment of ch. 624, Laws of 1917. In iny opinion, an em
ployer who, prior to the enactment of ch. 624, Laws of 1917,
filed a notice in writing that he elected not to accept the pro
visions of tlie Compensation Act, docs not need to file another
similar notice in order that he be not subject to such act.

Public Officers—Justice of the Peace—The provision in sec,
925—23, as amended by eh. 554, Laws of 1917, that mayor shall
appoiiit jnsticcs of the peace where the full number has not been
elected, is mandatory.

August 15, 1917.
L. J. Fellenz,

District Attorney,
Fond du Lac, Wisconsin.

In your communication of August 9 you refer me to ch. 554,
Laws of 1917, wliich amends sec. 925—23, Stats. 1915. It names
the officers of cities of the second, third and fourth classes. You
ask the interpretation of the last sentence in said section, which
provides:

" * * • In case the whole number of justices of the peace
provided for by this act shall not have been elected, the mayor
of said city may appoint the remaining number of justices who
shall hold their offices until the first of May following the next
succeeding judicial election."

AltJiough the word "may" is used, still I believe that it should
be construed as being mandatoiy.

"Tlie word 'may' in a statute will be construed to mean 'shall'
or 'must' whenever tlic rights of the public or of third persons
depend upon the exercise of the power to perform the duty to
which it refers; and such is its meaning in all cases where the
jniblie interests and rights are concerned, or where a public duty
is impo.sed upon ])ublie officers and the public or third persons
have a claim de jure that the power shall be exercised. • •
20 Am. & Eng. Eney. of Law (2d ed.) 239.
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This rule of law has been adopted by our court in an early
case, that of Culler v. Howard, 9 "Wis. 309, and has been ever
since adhered to. See Market Is ail. Bank v. Hogan, 21 A\is.
318; Dutchcr v. Dutcher, 39 Wis. 651; Braideij v. Mitchell, 92
Wis. 671; Hart Godkin, 122 Wis. 646; The EqiiUablc Life
A.S.S. Society v. Host, 124 Wis. 657, 6(1.
That the rights of the public And of third parties are con

cerned in municipalities where not a sufficient number of jus
tices have been elected is apparent. In the case of State ex rel.
Knox V. Hadley, 7 Wis. 700, it was held that the offices of police
justice and justice of the peace were incompatible, because the
city was entitled to the full number of judicial officers of the
grade of justice of the peace, while if the same person could
hold the offices of justice of the peace and police justice it would
reduce the number by one.

The same princixdc was adliered to in State v. Jones, 130 Wis.
572. Applying this rule of law to the question before us, it is
clear that the language used should be given an imperative sig
nificance. You are advised, therefore, that it is my opinion
that it is mandatory upon the mayor of a city to appoint the
additional justices, as provided in this section, and that the mat
ter is not discretionary with him.

AnfomohUes-- Cen\QV must lake out a distinguishing number
for every establishment or garage in wliieh he makes sales by
agents or subagents.

Dealer cannot use cars for private purposes without a regu
lar license.

A person may use a car if he has made application for a li
cense and forwarded the fee to the secretary of state.

August 17, 1917.

Honorable Merlin Hull,

Secretary of State.

In your communication of August 9 you have submitted a
number of questions regarding the construction of the Uw regu
lating and licensing automobiles, which I will take up in the or
der in which you have given them.

1 "When there is a regularly licensed dealer and such dealer
authorizes another'dealer or firm to act for him, practically as a
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subagent for automobiles, must the subagent take out a dealer's
license for cai-s under his control?"

Under sec. 1636—48 it is provided that manufacturers and
dealers in automobiles may, instead of registering each automo
bile owned or controlled by them, have a general distinguishing
number issued to them, and a certificate of registration contain
ing the name, place of business, address of applicant, and general
distinguishing number, and eight official number plates. Sub-
sec. 2 of said section provides:

or contioiled by such manufacturer or dealer, except those for
his onn private use, shaU, until sold or let for hire, be regarded
mnst^hp distinguishing number, which

J n. n+E / all times upon .such automobiles, motorc^ c es, 01 other motor vehicles, while being operated upin pub
lic highways of this state in the manner herein provided."
Under subsec. 5, it is provided:

"The fee for such registration, together with the eight official
distinguishing numbers shall be ten dollars for each garage."
Under subsec. 6 it is provided:

'Additional duplicate general distinguishing numbers may
be obtained by any such manufacture]- or dealer upon applica
tion to the scei-ctaiT of state and the payment of an additional
tee for each additional duplicate of not exceeding one dollar
to cover the cost thereof."

You will note that under subsec. 5, the fee for registration,
together with the eight official distinguishing numbers, is "ten
dollars for each garage." While I believe that the dealer's li
cense will protect all his agents and subagents tliat are employed
in his establishment or his garage, it will be necessary for him
to take out a dealer's license for each separate busine.ss place
or gai-age. This qne.stion should, therefore, bo answered in
the affirmative whenever the subagent is acting from a differ
ent garage oi- place of business than the one in which his prin
cipal is operating.

2. "When a dealer in automobiles is operating a sales' agency
m moi-e than one town or city, doing business in all places under
the same firm name in each place, is more than one dealer's
license necessary?"
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In view of the answer given to the first question, this ques
tion must also be answered in the affirmative.

3. "Has a dealer the privilege of using ears under his deal
er's license for private purposes, or can he permit the use of
such cars by members of his family or others, for pleasure
drives?"

I believe this question must be answered in the negative.
Under the above quoted provisions of subsec. 2,. see. 1636—48,

automobiles for liis own private use have expressly been ex

empted therefrom so that he cannot use the automobiles for his

own private use, and this question must be answered in the nega

tive.

4. "Has a dealer the privilege of using any eai' for hire, or
for livery purposes, under his dealer's license?"

This question has been answered in the negative by an offi
cial opinion rendered by this department under date of June
29, 1916. See Vol. V, Op. Atty. Gen., p. 519.

5. "Does the law authorize any person to operate a car after
having made liis application for a license and before he has
received the license plates to display on his car?"

This question must be answered in the affirmative. Subsec.
1, sec. 1636—47 contains the following:

"No automobile, motor cycle or other similar motor vehicle
shall be operated, ridden or driven along or upon any public
highway of the state, unless the same shall have been regis
tered or application for the registration of the same shall have
been made and forwarded to the secretary of state accompanied
by the requisite fee thci'cfor in accordance with the provisions
of sections 1636—47 to 1636—57, inclusive, * • "

Here an exception is expressly made when the application
for the registration of the automobile has been made and for
warded to the secretary of state, accompanied by the requisite

fee- I believe this is decisive of the matter,
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Minors—Labor—Child labor porinits issued prior to Sept. 1,

1917, will not expire on Sept. 1, 1017, by virtue of eh. 674, Laws

of 1917.

,  August 20, 1917.

Industrial Commission.

In your letter of August 15 you state that eh. 674, Laws of
1917, amends sec. 1728//, Stats., and takes from judges their
right to issue labor permits to children unless such judges are
designated by the industrial commission to do that w'ork; that
this law goes into effect on September 1, 1917; that at present,
and until September 1, under the provisions of see, 1728fl, Stats.,
county, municipal and juvenile judges have power to issue such
permits. You ask the following question:

"Will permits issued by the judges before September 1, 1917,
and which permits expire sometime after September 1, be valid
until they expire regardless of the amendment to sec. 1728a?'''

Subsee. 1, see. 1728//, as amended by ch. 674, Laws of 1917,
provides:

"No child between the ages of fourteen and • ♦ • sev-
enlecn years unless indeninred as ini upprenlice, as provided
in section 2377 of ike stalntcs, shall be employed, required, suf
fered or permitted to work at any time in any factory, or work-
shoj), store, hotel, restaurant, bakery, mercantile cstabli.shment,
laundi-y, telegraph, telephone or public messenger service, or
the delivery of any merchandise, or at any gainful occupation,
or employment, directly or indirectly, or, in cities ivherein a
vocational school is viaintamed, in do^nesiic service other than
casual em.ploumeni n/ sxicli service, unless there is first obtained
from the industrial commission • * * or from • • •
a judge of * • * a county, « * • municipal, • ♦ •
or * «■ * juvenile court designated by the indxistrial com
mission where such child resides, or from same other person
designated by said commission, a written perinit authorizing the
em])loyment of such child in such employment within such time
or li;nes as the said * • ♦ industrial commissioxi or a fudge
*  • ^ or other person designated by said commission may
fix; provided, that such times shall not conflict with those des
ignated in subsection 1 of section 1728c.. ®

It may be conceded that the language used, by its terms, pro
hibits the employment of any child for whom a permit has not
been issued by the industrial commission or some person desig
nated by the industrial commission to issue such permits. How-
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ever, that is not all that is to be considered in giving a eon-
stnietion to this law. The asterisks indicate matter omitted
from the section as it stood prior to the amendment, and the
italics indicate matter inserted. Prior to the passage of this
amendment children conld not be employed without a similar
permit. The language used in the section at that time was
just as im])crative as it is now, but it gave the authority to
issue such permits to certain designated officials and did not
require that such officials be authorized or designated by the
industrial commission. Subd. (3), subsec. 2, sec. 1728a—3 then
provided and still provides that before such permit be issued
certain paj^ers be filed with the issuing officer and among those
papers the following:

"A letter written on such regular letterhead or other busi
ness paper used by tlic person, stating the Intention of such
person, firm or corporation to employ such child, and signed
by such person, firm or coi'poration, or by some one duly author
ized by them."

Thus it appears that tliese permits were then to be issued for
a particular employment and with a particular employer. The
permit was not a general one permitting the employment of
such child by any person or in any business. The general pur
pose of this law was to safeguard the health and morals of
minors between certain ages, and to permit their employment
only under such conditions as would give such protection. The
intent of- the legislature in passing the particular amendment
would seem to have been to throw additional safeguards about
])ermits issued after September 1. I cannot think that it was
the intent of the legislature to revoke all permits which other
wise would be in force on September 1. I am informed by those
familiar with the proceedings before the legislature and its com
mittees, in connection with the passage of this amendment, that
that is true. There was no general demand or public senti
ment that these permits now in force should be revoked. I un
derstand there has been some abuse of the privilege of grant
ing permits, and this abuse was the inducement for the passage
of this amendment, but such abuse was not so great as to create
any demand for the revocation of all permits now in force.
Our supreme court has said:

"The actual judicially determined legislative intent must al
ways govern if expressed at all so as to be discernible by th^
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seaTchlif^lits wliicli the court possesses. They permit of look
ing at a written law as a whole, to the subject with which it
deals, to the reason and spirit thereof, to give words a broad
or narrow construction, going cither way to the limits of their
reasonable scope, to supply omitted words which are clearly in
place by implication, to change one word for another in case
of the wrong one being clearly used, and so read out of the
enactment the real intent, even though it may be contrary to the
letter thereof." State ex rel. M., St. P. S. Stc. M. Ry. Go. v.
Railroad Commimon, 137 Wis. 80.

And again in the same case the court said:

''One of the most familiar and safe canons of construction
niay be stated thus: for the purpose of clearing up obscurities
in the law it should be I'ead with reference to the leading idea
thei-eof,—such idea being regarded as such limitation upon par-
ticulai- words or clauses and expansion of others within the
scope thereof, in connection nith tliat of words clearly implied,
—and be thus, if reasonably pi'actieable, brought into harmony
with such idea.''

I do not feel that it is ncces-sary in this case to apply this rule
to its extreme limit, but considering the situation to which the
law was intended to apply, the abuse intended to be cured by
the amendment and all of the surrounding circumstances, it is
rea.sonably clear that the legislatui'e did not intend a revoca
tion of existing permits, but merely a limitation upon the power
to issue permits after September 1. That being true, in my
opinion the law should be construed, not as revoking existing
permits but merely as i-equiring that permits issued after Sep
tember 1 must be issued by persons designated by the industrial
commission, and that ])ermits now in force will remain valid
until their expii-ntioTi, unless revoked in some legal manner be
fore that time.
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Public Health—Nuisances, Abatement of—A nuisance delete
rious to health arising from the action or negligence of man

may be summarily abated under powers conferred upoli boards
of health.

In other eases it is advisable to bring actions and secure the

judgment of a court for the abatement.

August 22, 1917.

State Board of Health.

In your recent letter you state that at this season of the year
questions come to you very frequently concerning the authority
to be exercised by your board in the abatement of nuisances

created by ponds of stagnant water. To illustrate, you state
that in the town of Cottage Grove there is a stagnant pond about

fifteen acres in size and three to four feet in depth; that the

pond stretches along the platted portion of the unincorporated

village of Cottage Grove and is subject only to the jurisdiction
of the town authorities of the town of Cottage Grove; that there
is a creamery which discharges its refuse into this pond; that
two or three culverts bring surface water, and a number of
private vaults apparently discharge into it; that a very dis

agreeable stench arises from this pond, interfering with the
comfort of the people driving along the public highway adja
cent to it as well as the people living in the immediate vicinity.
Ton state that you will be very much pleased to have an opin
ion from this department as to your authority over stagnant
streams and ponds: (1) when such ponds are being used to
collect refuse from places of business, residences, etc.; and (2)
when such ponds arc not made the receptacle of refuse from
places of business, residences, etc., but simply the decomposi
tion of natural refuse creating such disagreeable conditions
that a nuisance is undoubtedly created.

Our statute, sec. 1414, provides as follows:

""Whenever any nuisance, source of filth or cause of sickness
shall be found on private property the Iward of health shall
order the owner or occupant thereof to remove the same at his
own expense within twenty-four hours, and if he shall refuse
or neglect to comply he shall forfeit not less than five nor more
than fifty dollars; and said board may cause the same to be
removed and may recover all expense incurred thereby from the
said owner or occupant or from such other person as shall have
caused or permitted the same."
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The pond in question is of such size that it is undoubtedly
difftcult to cause tlie abatement of the nuisance by removing or
filling it up. I understand this pond has not been created by
the damming up of any running stream or water, but that it is
a natural condition.

It has been held that a pond is not, in itself, a nuisance, al
though it may become such. 29 Cyc. 1179; Law of Nuisances,
Joyce, par. 305. These statemcjits are almost axiomatic.
In cases wlierc a pond has been created by cxeaA'ation or by

the damming up of a running stream, courts have ordered the
removal of the dam or the filling up of the excavation in cases
where the pond had become a public nuisance. See Board of
Health City of Yonkers v. CopcuU, 24 N. Y. S. 625; Slate v.
Bankin, 3 S. C. 438, 16 Am. Rep. 737; City of Rochester v.
Simpson, 134 N. Y. 414.

But it has also been held that no one can be held liable for a
nuisance unless the injurious consequences complained of are
the natural and proximate results of the acts of the accused or
the failure of duty by him.
In the case of Roberts v. Harrison, 101 Ga. 773, it was held:

"When, from natural causes only, water accumulates upon
land in such quantities as that in the process of evaporation,
noxious and deleterious gases are emitted, which are injurious
to the public liealth and to tlic health of persons residing in the
vicinity, * the owner « • * cannot be held an
swerable for the creation or continuance of a nuisance, nor can
he l)e compelled * * * to abate the nuisance resulting
from such cause. (Syllabus.) •

Our court, applying this same principle, has held that ob
structions of a running stream occasioned by the washing down
of its banks does not, in law, constitute a nuisance unless such
obstruction-is attributable to the acts or agency of man. Mohr
V. Gault, 10 Wis. 513. On page 517 our court said:

"It may be doubtful, from the facts found, whether, accord
ing to the definitions given in the l)ooks, the ol)structions at
the head of the creek, occasioned by the wasliing of the earth,
is or is not a nuisance. If the washing in of tiie earth was
pui-ely accidental, and not directly attributable to the acts of
man, it would not be. Blackstcme defines a nuisance to bo
'anj'thing that worketh hurt, inconvenience or damage,' and
ti'cats of it throughout as something brought about through
human agencies. Bishop, volume 2, sec. 848, says, 'that all acts
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put forth by men, which tend directly to ci-eatc evil conse
quences to the community at large, may be deemed nuisances,
where they are of such magnitude as to require the interpo
sition of courts.' "

The pond in question, under your statement of facts, is fif
teen acres in size. The nuisance has undoubtedly been created
by the discharge of i-efusc into it from the creamery and by
the discharge from the private vaults. If this pond has become
a nuisance and is too large to be removed by drainage or other
wise, the board should order a discontinuance of the discharge
of the private vaults and the refuse of the creamery into it.
This, it would seem, would be the most natural and effective
way of dealing with all ponds which are apt to become nui
sances because of the filthy matter that is flowing into them, that
is, to remove the source of the inflow. In other cases whei-e
the pond is not made the receiitacle of impui-o matter from resi
dences or business places, but is becoming obnoxious by i-cason
of the decomposition of natural refuse or vegetation, the situa
tion may be more difficult. It may be practically impossible
to remove the pond, and it may be considered as an unreason
able regulation to require its removal. When Lake Monona was
emitting a noisome odor the method adopted to remove the so-
called nuisance was to put certain chemicals into the lake which
had the effect of removing the stench. In any case, where a
pond is found to be a nuisance it may be possible to abate the
nuisance by methods other than the removal of the pond. These
methods should be resorted to. Under the above quoted pro
visions of sec. 1414 the board of bcaUli is given broad powers
in removing nuisances. That the legislature has the power to
delegate such authority to the board of health is well-settled.
When a pond becomes a nuisance and really injurious to the
health of the community the board of health is empowered to
require the owner of the property to do any reasonaldc md
which may have the effect of removing the nuisance. This
principle is based upon the maxim which requires all persons
to so use their own property as not to injure others. It lies at
the foundation of the police power of the state which is everted
to prohibit any use of property in a densely populated ^m-
muuity which is a nuisance detrimental to public health This
power is sufficient to justify even the destniction as well as the
regulation of the use of property dangerous to health and life,
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for all property is held upon the condition that its use shall not
be detrimental to the public. Private interest in properiy is
not abso ut^ but must yield to the public welfare. See Bowrd
of Health, Citj/ of Yonkers v. Copcutt, supra; Train v. Boston
Uisinfccting Co., 144 Mass. 523.
What is the proper method of removing the nuisance cannot

ho stated m a general way, but must depend more or less upon
llie facts of each individual ease. The rights delegated under
said sec. 1414 are very drastic, and in certain eases where the
board of healtl. is in doubt as to its rights it may be well to have
an action brought to abate the nuisance under sec. 3180a, Stats.
This department is authorised to bring such action, and in ea.ses
where it would require the expenditure of considerable money
m Older to abate the nuisance, it would be advisable to bring
an action and secure the judgment of a court of justice, instead
of proceeding according to the drastic remedy provided for in
said see. 1414.

The facts in your letter are such that it would seem to me
that the nuisance can easily be abated by prohibiting the parties
who are discharging impure matter into said pond from doing so

Appropnahms and Expenditures—Automobiles—An appro

Z'rhT ^ytnoWles can be used only for purchasingmachines of that make.

August 22, 1917.Honorable Merlin Hull,
Secretary of State.

to^ch''fiT« 17 you direct my attentionto ch. 648 Laws of 1917, which appropriates certain sums of
monej to the dairy and food commission.
In sec. 1, subsec. (1), wc find the following:

..rr.»;sLr;t,T,.r::rrz ;'„;r •"
"On July 1, 1917, seven liundred twenty dollars, for the nur

chase of two Ford automobiles." '
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You direct my attention to an official opinion rendered by
this department that if a department could show the necessity
for the purchase of an automobile they would be permitted to
buy one and charge it to their operation appropriation. You
state that you have been asked if the $720 appropriated by this
statute could be used for the purchase of machines of another
make and any excess in their cost over and above the $720
charged to the $63,032 appropriated for the general functions
of the commission. You ask for my opinion on this matter.
The appropi-iation made by the legislature, of $720, was for

a specific purpose, which was mentioned in the statute. It was
for two Ford automobiles. This statute is clear and explicit,
and thei-c is no room for construction. The appropiiation was
made for a definite purpose and for no other. I am therefore
constrained to hold that the appropi-iation of $720 for a Ford
automobile can be used only for the purpose for which it was
expressly appropriated; and your question must, therefore, be
answered in the negative.

irorAnica's Compensation Act-—Bead Tax—A person work
ing his road tax is an employe of the town in contemplation of
the Workmen's Compensation Act.

Navigable Waters—Dams—A private person, as well as a
corporation, may condemn land for flowagc purposes.

August 22, 1917.
C. J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your communication of August 15 you state that the
county board of your county passed a resolution that all the
road work in tlic towns should be done by having the money
paid in cash and then having the work let out by hiring the
different farmers at so much per day to work on the road; that
one town was not following this method and was having each
farmer work out his road tax; and that while doing this a farmer
was accidentally injured and claims compensation under the
Workmen's Compensation Act. You inquire whether he would

38—A. G.
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be considered as an employe when he was working out his own
road tax.

Under sec. 2394—7, it is provided:

"The term 'employe' as used in sections 2394—1 to 2394—31,
inclusive, shall be construed to mean:
"(1) Kvcry person in the service of the state or of any

county, cit}', town, village, or school district therein under any
appointment, or contract of hire, express or implied, oral or
written, except any official of the state, or of any county, city,
town, village, or school district therein."

The language here used is broad and includes every person
in the sci'vice of the town under any appointment or contract
of hire, either expressed or implied. The industrial commis
sion of this state, in the case of Felix P. Mcrczkowshi v. Town
of Green Grove (not taken into the courts), which arose in
Chirk county and was decided on the 22d day of July, 1915,
awarded to a lioy who was working on the road compensation
under the Wisconsin Compensation Act. Passing upon this
question, the commission said:

"We also conclude that the facts in this case establish the
status of the applicant at, the time of the accident as one in
the sefvicc of the respondent under a contract of hire, as these
terms are used in the Compensation Act. While it is true that
money was not to be paid for the service yet a certain credit
was to be given for the day's labor in payment of the father's
highway tax. The father might have refused to work out the
tax and at his option have paid it in money. While the father's
right to 'work out' his road tax had legislative sanction and
was guaranteed by the respondent town it was nevertheless a
pure privilege,—not a requirement, and clearly distinguishable
from governmental duty. If a person against whom a certain
portion of necessary road repaii- and improvement was charged
was by law compelled to work out that charge there might be
reason for holding that while so working, he was simply per
forming a govei-nmental duty. However, we do not think that
can be the holding with respect to the optional system we have
in this state of discharging highway taxes."

That a person who is working on the highway is an employe
of the municipality has been held by the following cases: In
re Aahhy, 55 P. 336 (Kan.) ; City of Winfield v. Peeden, 57
P. 131 (Kan.) ; Elder v. Benm, 43 Metcalf 599.
In view of the decisions of the industrial commission, the
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provisions of onr statute and the authorities above cited, I am
constrained to hold that the party in question will be considered
an employe of the town while he was working out his road tax.

You also inquire wliether a private person can condemn land
for flowagc purposes when the dam is used for creating electric
current for village lighting purposes, or whether it. would be
necessary for him to incorpoi-ate.

If the stream on wliich the dam is erected is nonnavigable a

private person may erect a milldain, under sec. 3374, Wis. Stats.
This statute, as amended by ch. 533, Laws of 1911, is broad
enough to include a dam erected for the purpose of creating
electric current for a village. If the I'ivcr should be a navig
able stream, it is necessary to secure a permit, for the pui'pose
of developing hydraulic power and generating hydroelectric
curient foi* sale or service to the public. (See sec. 1596—4.)
And this permit may be granted by the railroad commission,
under see. 1596—6, to a private person, as well as to a firm or
corporation.

Your question is, therefore, answered in the affirmative.

Puhlic Officera—Town Supcrvisoi-—Pcsidencc—The office of
town supervisor becomes vacant when the incumbent ceases to
be an inhabitant of the town.

August 22, 1917.

Clarence J. TeSelle,

District Attorney,
Antigo, Wisconsin.

You inform me that a supervisor of the town of Upham, in
your county, on July 25 last, left his home without any warn
ing or in any way indicating his future plans, and has not been
heard from since. Shortly before leaving he sold an automo
bile and other personal property. His wife and his two chil
dren still occupy the family residence in said town. You state
that these facts raise tlie question of whether such absence has
worked a vacation of his office as supervisor, and ask to be ad
vised whether the town board can declare the office vacant, and

appoint a supervisor to fill the vacancy.
The question of vacancy depends on whether or not this man



Opinions of tuk Attorney-General

has ceased to be a resident of the town of Upham. Every town
office becomes vacant when the incumbent ceases to be an in
habitant of the town. Subd. (4), sec. 962.

(6) Ihe word 'inhabitant' shall be construed to mean a
residence in the particular locality in reference to which that
word 18 used." Sec. 4971.

Whether this man has ceased to be a resident depends, in
part, upon his intention in the premises; and no one, except the
man Jiimself, can now say with any certainty what his inten
tions are, and he keeps, silent on the subject. There are many
possible reasons why he should have departed clandestinely and
continues in hiding and yet at aU times have the intention of
returning to his family, I think no one can say with any rea
sonable degree of certainty, from the facts you have stated,
that he has vacated his office.

He has, however, given grounds for removal from office, for
he has certainly been guilty "of wilful neglect of duty." Sec.
976. Should the matter be deemed of sufficient importance^
proceedings for his removal could be instituted, and if it re
sulted in an order of ouster a vacancy would certainly exist.
No harm could come from assuming that the office is vacant

and making an appointment to fill the vacancy. The appointee
during the continued absence of this supervisor would cer
tainly be a de facto supervisor. The power to fill a vacancy
on the town board docs not rest exclusively or entirely with the
remaining members.

_  If a vacancy occur in the town board the remaining super
visors together with the town clerk shaU fill the same." Sec.

But I can see no pressing reason for the remaining supervi
sors being disturbed over the situation. They constitute a
quorum and can transact business as a board, the same as though
three supervisors were present. Sec. 819.
By doing so, they avoid all need of determining the legal

questions which have been raised, and the public business will
in no wise suffer.
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Appropriations and Expenditures—Normal Schools—Items
paid out of the maintenance and operation fund need not be
approved by the state board of education.
But claims paid out of the capital account must be approved

by said board.

August 24, 1917.

Honorable Merlin Hull, >

Secretary of State.

In your letter of August 9 you submit the following:

"Sec. 40], Stats. 1915, provides in part as follows:
" 'All payments for the erection, repairs or enlargements of

any normal school buildings • * • shall be made by the
treasurer of said board on the warrant of the secretary of state
drawn in accordance with the certificate of the president and
secretary of the board * * *. All claims and accounts,
fore being certified to the secretary of state by the aforesaid offi
cers of such board shall be verified and approved in the same
manner tliat claims against the state university, are required
to be verified and approved.'
"Sec. 20.38, ch. 14, Laws of 1917, reads in part as follows:
" 'There is appropriated from the normal school fund income

to the state board of education : * • *.'
"This section is the one covering the normal school appropria

tion and, from its wording, the money was appropriated to the
state board of education for the use of the normal school.
"Sec. 9, eh. 678, Laws of 1917, reads as follows:
" 'The introductory paragraph of section 20.38 is amended

by striking out the phrase 'state board of education' and in
serting in place thereof the phrase 'board of normal regents.'
"Sec. 8, ch. 478, Laws of 1917, reads in part as follows:
" 'It shall be the duty of the said board of education to have

the o.xclusive charge and management of all financial affairs
relating to capital account and all biennial estimates authorized
by subsections 11 and 12 for • * * the • • * several
normal schools and the university • *
"In changing the board to which the appropriations are

made, as was done by sec. 9, eh. 678, does it, in your opinion,
give the entire control of the capital accounts to the normal
regents, or are they still subject to the approval of the state
board of education, under the provisions of sec. 8, ch. 478, Laws
of 1917?
"Sec. 14, ch. 478 provides that no new buildings shall be con

structed or lands purchased except by or under the direction of
said board of education. If you hold, in reply to my first ques
tion, that capital accounts of the board of normal regents do
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not require the approval of the state ])oar<l of cdueation, would
the same ruling apply to the erection of buildings and pur
chase of land under the above section?"

Before the amendment of 1917 all claims of every kind for all
of the educational institutions whose claims were paid out of
the state treasury required the approval of the state board of
education. This applied ,to claims for operation and mainte
nance and those that were to be paid out of capital accounts.
All appropriations were heretofore made to the state board of

education instead of to the controlling boards of the respective
institutions. Ch. 14, Laws of 1917, is an effort at codification
and revision in the interest of brevity, and the different insti
tutions to which appropriations are made are named in the re
spective divisions of the chapter to indicate the purpose of the
appropriation in conformity to a general plan.

Sec. 20.38, ch. 14, mpra, relates to appropriations for the nor
mal schools. The appropriation is changed from the state
board of education to the board of normal regents. Appro-
pi'iations are made in such section for operation, maintenance
and a specified amount for buildings at the respective schools.

It will be noted that in par. (e), subd. (1), sec. 20.38 the fol
lowing words appear with reference to what is appropriated
for the purchase of land and land improvements of the various
schools:

*  * * But the state board of education may reapportion
these allotments to the extent of not more than ten per cent
on each."

In par. (c), subd. {12), sec. 20.38 are these words:

The state board of education may establish and operate
cafetenas^ and stationery stands at any of the normal schools.

In connection with the above section we must read subsee.
13, ch. 478, Laws of 1917, relating to the state board of educa
tion. The controlling boards of the various institutions of
learning therein enumerated

"shall during the month of April of each year submit their
respective annual budgets for the following fiscal year begin
ning July first: and if such budgets arc within the available
funds and in reasonable conformity to the legislative will they
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shall be approved by the state board of education so far as
they relate to oi)eration and maintenance. After such approval,
the administration of the budgets for operation and mainte
nance of the several classes of schools mentioned in this sub
section shall in each case rest with the board or officer desig
nated by law as being the immediate governing authority of
said institution, school, or department."

It would seeili to be the legislative intent, from a reading of
these sections together, to distinguish between the items of oper
ation and maintenance and those items to be drawn from the
capital account, and it would seem, further, that subject to the
general approval of the state board of education of the budget
generally, the expenditure of the same within those limits was
left to the controlling boards of the various institutions.

It seems equally as clear that all of the items to be paid out
of the capital account were intended by the legislature to have
the approval of the state board of education. In connection
with the above quoted portion of sec. 20.38, ch. 14, Laws of
1917, we must read subsec. 14, ch. 478, Laws of 1917:

"No new building shall be constructed or lands purchased
except by oi- under the direction of said board (state board of
education]."

AVe must also read together with all of the other provisions
subsec. 8, ch. 478, Laws of 1917, as follows;

"It shall be the duty of the state board of education to have
the exclusive charge and management of all financial affairs
i-elating to capital account and all biennial estimates authorized
by subsections 11 and 12 for r • * the * * * several
normal .schools and the university * * *

I can fijid nothing that evinces a legislative intent to take
from the appi-oval of the state board of education any claims
to be paid out of capital account. The statute on the entire sub
ject is replete with ])rovisions of various kinds indicating the
legislative intent to give to the state board of education a super
vision of the entire matter of expenditure of moneys for nor
mal schools and specifically requires their approval of all items
paid out of the capital account.
You arc, therefore, advised that items of operation and main

tenance may be audited without the approval of the state board
of education, but that items to be paid out of the capital account
must have the approval of the state board of education.
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Banks and Banking—A bank may move its main banking
house or a branch to another location in the same municipality.

August 24, 1917.
Honorable A. E, Kuolt.

Commissioner of Banking.
On August 9 you submitted, for my opinion, the following

questions:

1. Has a state bank the authority to remove the main office
of the bank to another location in the same municipality?

2. Has a state bank the authority to move one of its branches
now legally in existence to another location in the same munic
ipality?

The only refiuirements with reference to the location of a
bank that must be set out in tlie articles of incorporation are
found in the third subsection of sec. 2024—7, Stats., as follows:"

Ihc particular village, town or city and county where such
bank is to be located. * •

Among the powers of state banks, as enumerated in sec. 2024
9, is to make all contracts necessary and proper to effect its

tmrpose and conduct its business.
Sec. 2024—19 provides in part;

A bank may purchase, hold and convey real estate for the
following purposes only:

''First. Such as shall be necessary for the cotwenient trans
action of its business. * •

It would appear from tlie above quoted statute that there is
.sulhcient iiower given to the bank after its organization to lo
cate the bank at any location within a municipality named in its
articles of incoi-poration at which it may find it most advan
tageous to conduct its bu.siness. Your first question is there-
foi'e answered in the affirmative.
"With reference to your second question, it should be observed

that sec. 2024—7, subscc. 3, provides in part:

"* * * No bank shall establish more than one ofiiee of
deposit and discount, nor establish and maintain branch offices
and branch banks. But this provision shall not apply to branch
banks now m existe^ice."
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This is the only statutory regulation with respect to the loca
tion of branch banks. The location of a branch bank and the

change thereof is regulated by the same rules that govern the
location and relocation of the parent bank. I know of nothing
in the statute that would prevent the bank from changing the
location of an existing branch within a municipality. Your

second question is answered in the affirmative.

S^tate Board of Control—Damages—Claims—Appropriations
and Expendilxires—Where cattle belonging to the state escape
from an inclosure, the person damaged has a claim against the
state which must be collected in the usual way.

August, 24, 1917.

Honorable M. J. Tapfins, Secretary,
State Board of Control.

Under date of August 22 you call attention to the following
facts:

Last spring the superintendent of the industrial school for
boys rented a tract of land from August Iloncyacer, at Wau-
kesha, for a pasture for stock belonging to said institution, and
that on the evening of August 7 the cattle broke through the
fence and trespassed upon the grounds of one, H. B. Pazik,
and caused considerable damage to his crops; that said Pazik
impounded the cattle, and that they were released by him upon
the execution of an agreement executed by said Pazik and A. »T.
Hutton, superintendent of the industrial school, submitting to
arbitration the amount of damage I'csulting from the trespass.

You state that the question arises as to whether the state is
liable for the trespass of the cattle, or wliether the owner of the
land on which the state had a lease is liable.

By referring to a letter addressed to the state board of con
trol by A. J. Hutton, superintendent, under date of August 10
it appears that the land on which the cows trespassed does not
adjoin the land under lease from whicli the cattle wandered.
Undci' such circumstances the question raised by Superintend
ent Hutton of whose duty it was to maintain the fence at the
place where the cattle escaped seems immaterial, as the only
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penalty imposed upon anyone for failure to maintain a legal
partition fence is that provided by see. 1391, which provides:

"* * * And owners of lands who do not maintain and
keep in i-epair lawful partition fences shall not be entitled to
recover any damages whatever for trespasses by the animals
of owners of any adjoining lands with whom partition fences
might have been maintained if such lands had been inclosed."

As the lands upon which the cattle trespassed do not adjoin
tlie lands from which they escaped, Pazik is not foreclose<l fi'om
claiming damages because of the lack of repair of any partition
fence.

The lessor of the land will not be liable unless there was an

express stipulation in the lease requiring him to keep the fences
inclosing the lands in a sufficient state of repair, the law upon
this question being well stated in 24 Cyc., p. 1048, in the fol
lowing language:

"The rule is well settled that in the absence of an express
stipulation, there is no implied covenant on the part of the les
sor that the demised premises arc suitable or lit for the par
ticular use for which they are intended by the lessee."

I conclude, therefore, that Pazik is not foreclosed from claim
ing damages on account of the trespass of the cattle by reason
of the slate of repair of any partition fence, because there was
no partition fence between his property and the inclosurc from

which the cattle escaped.
I also conclude that the state will have no right of recovery

against the lessor in the absence of a specific stipulation in the
lease that the lessor was to keep the fences in a prescribed state
of repair.

You do not submit any question as to the authority of the
state board of control to settle for this damage. Permit me to
remind you, however, that the claim of Pazik for damages, if
any, is against, tlie state of Wisconsin, and that his claim, there

fore, probably will have to be enforced in the usual manner of
enforcing claims against the state, which contemplates a pres
entation thereof to the legislature. It is very doubtful if any
moneys under your control are available for the purpose of
settling and liquidating claims of this nature.
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Criminal Law—Profanity—A man who uses profanity to
such an extent that he becomes a nuisance to his neighborhood
should be prosecuted.

August 25, 1917.

C. J. Strang,

District Attorney,

Graiitsburg, Wisconsin.
In your letter of August 15, you state that you have a man

in your county who is past seventy years of age and who lias
been confined to his bed for the last two years; that at times

he gets delirious and has a spell of bad temper, when he curses
and swears violently, so that the neighbors are disturbed; that
these neighbors object to having their children hear the lan
guage that the old man uses; that he is not insane but that be
cause of his advanced age and the fact that he is confined to his
bed, you think you would not be justified in prosecuting him
for using obscene or abusive language; that the town people
want the county to send him away. You ask whether there is
any place to which he could be sent by the county, and whose
duty it is,—the town's or the county's—to take charge of such
cases.

You do not state in your letter whether this man is an indi
gent or whether he has property of any kind. If he is not an
indigent, he could not be forcibly taken to the poor house; but
he might be taken there by special agreement, under sec. 697—
49ni, which provides:

"Any resident of tliis state, not indigent, who is blind, old,
lame, impotent or decrepit, may be received into, treated and
cared for and maintained in said county farm and almshouse
upon such terms and conditions and at such rate of pay as may
be established by the board of trustees having charge of such
farm and almshouse; provided, however, that indigent and des
titute persons shall be cared for and have preference of ad
mission to such farm and almshouse."

If the party in question refuses to go to the almshouse and
make the necessary arrangements with the ti-ustces, the only
thing that can legally be done, as far as I can see, is to prose
cute him for his profanity. If the party in question is sane
and is troubled with a bad temper, lie should be made to under
stand that unless he ceases to curse and swear so as to molest
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others in the neighborhood, he will be prosecuted and punished
for his offense. This may have the effect of inducing him to
stop using language which disturbs and molests his neighbors.
If it does not, and he persists in continuing, you may bring a
pi'osecution.

Fish (i)id Game—Wild Animals—The license to take, catch
and kill beavers does not absolve from the provision prohibit
ing the setting of traps within 500 feet of a beaver house or dam.

August 27, 1917.
State Conservation Commission.

In your communication of August 24 you refer me to ch.
668, see. 29.59, subd. (5), Laws of 1917, relating to the beaver
situation in Price, Rusk and Sawyer counties.

You state that you assunie that there is no intention to re
strict in any manner whatsoever the method by which beaver
may be taken, caught or killed in the three counties named.
In this connection, you refer me to the provisions of sec. 29.24,
subd. (1). You state that it would be impossible to trap beaver
under said sec. 29.59, subd. (5), if traps could not be set within
five hundred feet of a beaver house or dam. You ask to be
advised as to whether you are correct in your interpretation.
Said subd. (5), sec. 29.59, provides for the granting of li

censes by your commission for taking, catching and killing
beaver in Price, Rusk and Sawyer counties, during the open
season therefor. It also contains other provisions which are not
material in the matter before us. Subd. (1), said sec. 29.24
provides:

"No person shall hunt any fish, marten, mink, or muskrat
with the aid of any spear, gun or dog, disturb or molest any
raccoon dqn or tree for the purpose of capturing the raccoons,
or any mu.skrat house, beaver house or beaver dam; or set any
trap or traps at any time Mrithin five hundred feet of any beaver
house or beaver dam."

Undei" your inter])retation, the above last quoted provisions
would not apply to the taking, catching and killing of beavers
in Price, Ru.sk and Sawyer counties. With this interpretation
I cannot agree. The wording of this subsection is clear and
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explicit and applies to the whole state.' There is nothing in
the provision of snbd. (5), sec. 29.59 which is inconsistent with
its provisions. If it is a fact that it is impossible to trap beaver,
if traps could not be set within five hundred feet of a beaver

house or dam, that fact would not militate against the clear
meaning of the provisions of this statute. It would still per
mit parties to kill a beaver by any other method, such as shoot
ing the same.

I am constrained to hold that the taking, catching and killing
of beaver after a license has been issued does not absolve the

licensee from the jirovision of subd. (1), sec. 29.24.

Peddlers—Licenses—One who sells fruit to dealers only, for

resale, is not a peddler.

August 27, 1917.
Honorable Michael Laffey,

Siate Treasury Agent.
You have handed ine the letter of Bowler & Bowlei', dated

August 23, 1917, with a request for my opinion upon the mat
ter of that letter.

It appears therefrom that I. Gagliano, a fruit vender of Mil

waukee, has been required to take out a peddler's license under
sec. 1570, for which he paid a fee of $75; that he has a large
auto truck and uses the same to deliver at Port "Washington
and Sheboygan, and other lake shore towns, the truck loads of
fruit which he purchases in Milwaukee; that some of this fruit

is delivered to fill orders previously taken but some of it is sold

to dealers and delivered at the time of sale, the plan being to

start from Milwaukee with a full cargo, which necessitates tak

ing fiuiit not ordered whenever the orders fail to amount to a
load; that this vender sells to dealers only and for resale.

His attorneys take the position that one who sells to dealci'S
only is not a peddler, within the statute.

It was held by this department in an opinion rendered to
your predecessor, July 2, 1914,

"that our statute should be interpreted not to include sales made
to dealers for purposes of resale." "Vol. Ill, Op. Atty. Gen.,
p. 611.
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The statute has not since lieen changed. The facts involved
there were of sales of cigars to merchants and saloon keepers,

the salesman carrying the cigars with him and making personal
delivery.

I feel that the ruling then made should now be adhered to,

and so advise you that Gagliano is not required to obtain a ped
dler's license, so long as he confines his sales strictly to dealers.

Crimiml Laiv—MUiiia—A soldier in the federal service can

not be restrained or prosecuted for violation of a city ordinance.

August 27, 1917.

George H. McCloud,
District Attoiiiey,

Ashland, "Wisconsin.

In your letter of August 22 you state that a member of a
military company on guard duty at the ore docks at Ashland
was arrested for violation of a city ordinance in the city of Ash
land. The said violation is alleged to have taken place when
the person arrested was away fj'om headquarters by permission
of the superior officer, and was on the street. You ask whether
or not it is the policy of the state to turn the arrested person
over to his superior officer, and you also ask whether the civil
court has jurisdiction of the offender under the facts above
stated. •

In an opinion to John Roberts, district attorney. Grand Rap
ids, Wisconsin, August 8, 1917,* I hold that a person charged
with a criminal offense and not at the time of arrest in actual

service under the control and custody of a commanding officer
is amenable to the civil authorities.

I considered, in the above opinion, art. 33, now art. 74, of
§ 2308a, U. S. Comp. Stats., Ann., Vol. 4, 1916, which was an

act establishing rules for the government of armies of the United
States. The article provides in substance that when any per

son subject to military law is accused of a crime against the
person or pro])crty of any citizen of any state such as is pun

ishable hy the known laws of the land, the commanding officer

*Page 568 of this volume.
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is required, upon application, to use his utmost endeavors to
deliver over such person to the civil magistrate and to aid and
assist the officers in apprehending and securing such person
in order to bring him to trial.

Ill the case of Ex parte Bright, 1 Utah 145, the court reached
the following conclusions, in substance:
(1) A soldier of the national army can be demanded by and

surrendered to the civil authorities to be tried and punished by
them only when he is charged with an offense in time of peace
such as 16- punishahle hy the known laws of the land, that is,
by the laws of the United States or of a state or territory.
(2) A city bj'-law or ordinance is not, in this sense, a law of

the land, but a soldier when off duty who violates the ordinance
of Salt Lake f'ity forbidding drunkenness and disorderly con
duct may, in tlie absence of provost guard, be arrested in the
act and restrained by the civil authorities, but may not be tried
and punished by them.
(3) In case of such arrest and restraint it is the duty of the

civil authorities to deliver over such soldier to the military au
thorities on the demand of the latter, and the duty of the mil
itary authorities to enforce against him the law military for
bidding such offense.
(4) If the civil authorities after arresting such offender re

fuse to deliver him over on such demand or proceed to trial and
punish him, the military authorities may take him by force.
(5) If, instead of resorting to force, the military author

ities present a petition to a federal court or judge of the ter
ritory, the prisoner must be discharged from the custody of the
civil authorities by the writ of habeas corpus.

Upon the above authority it is clear that a city ordinance is
not considered a "known law of the land" as contemplated in
the article of war above alluded to.

Oh. 409, Laws of 1917, exempts from civil actions persons in

the military service of the country. I am informed by the ad
jutant general's department that the defendant in question en
tered the federal service March 26, 1917. He would, therefore,
be entitled to whatever protection is afforded by ch. 409, "Wis
consin Laws of 1917. An action brought against the defendant
under the city oi-dinance of the city of Ashland is in the nature
of a civil action, and the defendant would be furnished exemp
tion under ch. 409, Laws of 1917, supra.
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You are therefore advised that the defendant in question
should be turned over to the military authorities upon proper
demand being made.

Appropriations and Expenditures—University—The appro
priation made in subsee. 20, sec. 172—53, for the department of
hog cholera serum, is available for that purpose, notwithstanding

the pi'ovisions of subsee, 35, sec. 172—53,

August 28, 1917.

H. J. Thorkelson, Business Manager,
University of Wisconsin.

In your letter of August 15 you state:

"On June 30, 1915, there was a balance of $3,553.78 in sub-
sec. 20, see. 172—53 against which outstanding bills amounting
to $1,539.46 were charged, leaving a balance of $2,014.32.
"Under the provision of subsee. 35, sec. 172—53, Stats. 1915,

the secretary of state has ruled that this was not available for
our department of hog cholera serum, and,I respectfully request
an opinion fi-om your office as to the status of this particular
section.
"Subsee. 20 includes an appropriation of $2,500 from the

general fund for hog cholera serum and in addition the receipts
of this activity arc declared available for carrying on the work
of tliis department, becoming therefore a revolving fund. How
ever, in exempting the revolving funds from the provision of
subsee. 35 this ])articular appropriation act was omitted.
"In this connection I beg to call your attention to the pro

vision of sec. 383(;, Stats. 1915, in which it states:
"  • * All gifts, bounties and moneys paid in and ap

propriations made by law for the university • • • shall
all thenceforth be held solely for the respective uses to which
the same is by law appropriated and shall never be employed,
diverted to, or paid out for any other use or purpose.'
"I beg leave also to call your attention to sec. 172—53, sub-

sec. 18, which authorix.es tlic sco'ctary of state, with the ap
proval of the governoi", to make such trai\sfers after the begin
ning of each fiscal year and before the collection of taxes pro
vided for the support of the university, as may be necessary to
meet current expenses to be later returned from the university
fund income.

"In view of this it is difficult to determine the specific status
•of subsee. 35, and as we are now prevented from using the bal-
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ance in the liog cholera serum funds under the interpretation
of the office of the seerc^ry of state, wo will greatly appreciate
your opinion as to the status of this act."

Under subsec. 20, sec. 172—53 there is a balance appropriated
for hog cholera serum of $2,014.32. In the absence of any spe
cific act showing that the legislature clearly intended to use this
money for other purposes, it stands available for that purpose
at this time.

Sec. 383a, Stats. 1915, provides, in part:

<«• # » All • * * appropriations made by law for
the university • • • are all thenceforth to be held solely
for the respective uses to which the same is by law appropriated,
and shall never be employed, diverted to, or paid out for any
other purpose."

In subsec. 35, sec.-172—53 Certain of the revolving funds are
exempted from the operation of that section which provides, in
substance, that of the moneys in the university fund income at
the close of business on June 30, 1915, all moneys belonging to
such fund by reason of appropriations in force at that date are

approi)riatcd and made available to the state board of educa
tion to be used foi- defraying expenses between the beginning
of each fiscal year and the receipt of taxes and to be reimbursed
upon receipt of taxes for all advances made from such accum

ulated balance.

Subsec. 18, sec. 172—53 authorized the secretary of state, with
the approval of the governor, to make such transfers after the
beginning of each fiscal year and before the collection of taxes
provided for the support of the university as may be necessary
to meet current expenses to be later returned from the uni

versity fund Income.

You are advised that, inasmuch as the appropriation has been
made for the purposes of the department of hog cholera serum
and that it requires a specific act of the legislature to divert
the fund from this purpose to some other purpose, or an act
of the secretary of state', with the approval of the governor, to
transfer balances, and inasmuch as there is no specific act clearly
evincing a legislative intent to so divert the fund, the said fund
is available for the purposes of the hog cholera serum depart
ment.

39~A. G.
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Public Officers'—Judgments—The owner of a judgment ren
dered two years prior to the passage of eh. 332, Laws of 1917,
cannot avail himself of the remedy provided by that law.

August 29, 1917.

A. L. Stengel,

District Attorney,

Fort Atkinson, Wisconsin.

Your letter of August 22 reads as follows;

"About two years ago a judgment was secured against a
parly who is now in the employ of the Jefferson county high
way commissioner on road work. A certified copy of such judg
ment has been filed with the county clerk of Jelfei'son county
as is provided under ch. 332, l^aws of 1917.
"One provision of this chapter is this:
" 'Provided that if the sum or sums due as aforesaid is for

salary or wages of any officer or employe of any state, county,
city, village, town, school district or other municipal corpora
tion, the same shall be exempt fi-om the i)rovisions of this sec
tion to the same extent as salaries and wages are by law exempt
from garnishment.'
"Will you kindly answer these que.stions? Is the money ow

ing by the county to the employe liable for the amount of this
judgment ? Wlio is to determine whether or not there are any
exemptions and how are they to be determined, inasmuch as
this statute provides no method of notifying the party against
whom the judgment has been taken of the fact that the certified
copy of the judgment has been filed with the county clerk?"

According to your statement of facts, the judgment in ques

tion was secured about two years ago. This seems to preclude
the judgment creditor from claiming the benefit given under

ch. 332, Laws of 1917. The last sentence of sec. 2 of said act

reads as follows:

"This section shall apply only to such judgments as may here
after be entered and shall in no way be construed as affecting
anv rights which anv person may have at the time of its taking
effect."

Said ch. 332, Laws of 1917, was designed to take the place of

sec. 371G«, Stats, of 1915, and went into effect after its pub
lication on the 4tli day of June, last. The said judgment was

not entered after said chapter went into effect, and it does not
appear from your letter that any rights had attached under the
provisions of sec. 3716a, Stats, of 1915.
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The rights given uiulcr said ch. 332 arc purely statutory, are
in contravention of the common law and llie former public

policy of this state, and should therefore be construed strictly.
See Vol. IV, Op. Atty. Gen., p. 1030.
In the language of your inquiry, I state it as niy opinion that

the money owing by the county to said employe is not liable
for the payment of said judgment.

Perhaps this conclusion renders it unnecessary for an answer
to your other question. However, I will add that in such a case

the county treasurer is the sole judge of the facts, and he must,
at his own peril, determine whether or not there are exemptions,
the amount to be paid and to which claimant the money should
be paid.
In an opinion to the secretary of state, found in Vol. IV, Op.

Atty. Gen., p. 819, I advised that upon him rested the burden
of determining the respective rights of the judgment creditor
and the state employe; that unless he was convinced by evidence
upon which he felt safe in acting the only way in which he could
absolutely protect himself was to refuse to recognize tlic claims
of cither claimant and let one or the other commence an appro

priate court proceeding to have the disputed facts determined.
This advice is appropriate to the facts stated in your letter.
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Criminal Law—Evidence—The judgment of a probate court
that the beneficiary under the will poisoned the testatrix is not
admissible in a prosecution for murder.

September 4, 1917.
O. J. Falge,

District Attorney,

Ladysmith, Wisconsin.
From your letter of August 28, 1917, it appears that probate

of a will was contested and admission to probate denied upon
the ground that the husband of the testatrix, who was the chief
benofieiary under the ^vill, had poisoned her and that he was
thereupon charged with murder. You say: .

"The question arises, can the decision of the trial .judge and
his findings of fact and conclusions of law in this civil action
be introduced under see. 4140, Wis. Stats., in the trial of the
criminal action?"

It would scorn plain that the findings and decree of the pro
bate judge are inadmissible in evidence against the defendant
in the criminal action based upon the same state of facts. The
section of the statute to which you refer does not mean that the
records, papers, and files in every action are receivable in evi
dence in every other action. That section merely provides for
the manner in which the records and files of a court arc made

available for evidence when the same are material and other
wise competent. Certainly the doctrine of res adjudicaia does
not apply, for, if the facts found by the probate judge arc things
adjudicated as to the defendant in a criminal action, there is no
need of the ceremony of a civil trial, and the defendant might
as well have been sentenced on the foot of the probate court
decree. If the findings and decree of the probate judge are re
ceived merely as evidence, the offer is for the purpose of showing
to the jury the conclusion which a learned judge has reached
as to the facts in issue, but \vithout showing upon what that
conclusion is based. If such conclusions were received, what be-
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comes of the defendant's constitutional right to a trial by jury,
and what becomes of the rule that conviction can be had only

when guilt is proved beyond a reasonable doubt? Again, the
parties to the actions arc different. The decision of the probate
court ought not to be received against the defendant, if it would
not have been available to him in ease the will had been admitted

to probate. The rule should work both ways.

Authority upon this point and reason are in harmony.

"Judgment in a civil action is not ordinarily admissible as
evidence in a criminal prosecution." 1 Grecnlcaf Ev. (14th
ed.) § 537; People v. Beavers, 33 Pac. 844; Ireland v. State, 136
S. W. 947; Wilcox v. State, 63 S. E. 1086; Dunnagin v. State, 44
S. W. 148.

"A judgment in a civil case must generally be excluded from
evidence in a criminal prosecution because the parties arc not
the same, and were they the same it would be improper to receive
a judgment in a civil case as evidence of the commission of a
crime of which the defendant is accused, for the reason that such
judgment may be founded on a mere preponderance of evidence
not sufficient to satisfy the jury beyond a reasonable doubt." I
Freeman Judgm. (4th ed.) § 319a.

"From the principles announced it seems to be a general
consequence that a verdict in a civil proceeding will not be evi
dence either against or for a party in a criminal proceeding."
Starkie Ev. (10th ed.) §§ 331, 332.

Where a husband was defeated in his divorce action charg
ing adultery and thereafter was.prosecuted criminally for non-
support of his wfe, and he justified in the civil action by re
peating, in substance, his accusations of infidelity, it was held
error to admit the judgment in the divorce action in evidence
against the defendant in the criminal one, and it was held error
because the parties, the objects and the rules of the two actions
were different. State v. Bradneck, 37 Atl. 492, 43 L. R. A. 620.
A judgment in a civil action brought by the county against

a defaulting tax collector and hjs sureties was held not compe
tent evidence against him in a criminal prosecution for the
same default. Britton v. State, 77 Ala. 202.,
The court said:

"• • • In civil actions, juries are authorized to decide on
the mere preponderance of the evidence, when it produces satis
factory conviction. In criminal prosecutions, they are not au-
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thorized to convict, unless they are satisfied of the party's guilt
beyond any reasonable doubt." P. 209.

A judgment in an action to dissolve a partnership decreeing
there was no partiicv.slii}) and determining the title to ocrtaiu
property was incompetent as evidence against the plaintiff in
that action upon a prosecution against him for larceny of said
property. People v. Leland, 25 N. Y. Suppl. 943.

The court said:

*  * Thus are presented to the jury the opinion and
judgment of this learned judge upon the very question which
they were invited to pass upon, without their having the benefit
of knowing upon what evidence his conclusion was founded.
This may not be done in a criminal case." P. 945.

This rule has been extended even to actions for the recoveiy
of forfeitures. Rikcr v. Hooper, 35 Vt. 457, 82 Am. Dec. 646.

Appropriations and Expenditures—Public Officers—State
Council of Defense—Records pertaining to expenditures of the
state council of defense in the office of the secretary of state are
not confidential.

September 6, 1917.
Honorable Merlin Hull,

Sccrcfarij of Slate.
In your letter of September 4 you direct my attention to sec.

17, ch. 82, Laws of 1917, the act which establishes the state coun
cil of defense. Said section contains the following:

"Unless it shall be otherwise determined and ordered by the
governor, no information in the possession of the council, or in
the possession of any one for it, shall be made i)ublie,,but, unless
so ordered, all such information shall be regarded as confiden
tial."

You inquire whether the records of your office which pertain
to expenditures made by the state council of defense are covered
by this provision, and whether this statute prevents you from
maldng known any information such as book records or vouchers
which have been audited fot the council of defense.

There is no provision in tfte statute wnich requires you to
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keep the records and the vouchers which pertain to the expen
ditures made by the state council of defense separate from the
other records and vouchers in your office. Your office, being a
public office, the records and files should be open for inspection
by the public at any reasonable time.
The (|uestion which confronts us is whether the logislalure,

in enacting the above quoted provision of the statute, intended
to change this rule as to the records and vouchers pertaining
to the expenditures of the state council of defense. This statute
does not specifically so provide. -I do not believe that it can be
said that any facts that the records or vouchers may contain is
information in your possession for said council, within con
templation of this statute. The public is entitled to know for
what purposes their money is being expended, and I do not be
lieve that this .statute should have so liberal a construction as to
exclude the public from this knowledge.

This is a criminal statute providing a penalty for its viola
tion, and therefore must be construed strictly against the state
and in favor of the person accused of its violation. For these
reasons, I have come to the conclusion that your question must
be answered in the negative.

Public Officers—Commissioner of Bnuking^Compensation—
The per diem for the comrais.sioner of banking when in control
of a bank should not be allowed for Sundays.

September 6, 1917.

Honorable A. E. Kuolt,
Comniissioncr of Banking.

In your commuiiieation of September 4 you direct my atten
tion to see. 2024—29, Stats., which provides:

«  * For each and every day the commissioner of bank
ing shall be so placed in possession of the bank, such bank shall
pay to the said commissioner of banking a fee of ten dollars,
etc. *

You inquire whether or not Sunday is included therein, per
mitting a ten dollar fee to be charged for that day. The com
pensation provided for is a per diem aUowance. It is a gen-
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eral rule that an officer is entitled to the per diem fee for each
day on which he performs substantial official service. 23 Am.
& Eng. Ency. of Law, 387.

Although you are in possession of the bank on Sunday as
well as other days and are responsible for the property in your
possession during said time, still, in view of the fact that you
are not required nor permitted to transact any business or per
form any services on that day, under the Wisconsin statute, I
am inclined to believe that this statute should receive a eon-
sti-uctioii as meaning only secular days, and as not including
Sundays.

Fish and Game—A ferret in possession while hunting is a
public nuisance.

September 11, 1917.
State Conservation Commission.
In your communication of September 8 you inquire whether,

under eh. 668, Laws of 1917, you may seize and confiscate fer
rets wherever found, particularly ferrets in the possession of a
person who is making a business of breeding the animal.

Sec. 29.03 provides:

Public Nuisances. Th6 following are declared public nui
sances :
"« • •

(9) Any ferret, rat, weasel, or guinea-pig in possession or
used while hunting.''

Sec. 29.22 provides, in part, as follows:

" (2) Possession of ferrets. No person shall have in his pos
session or under his control at any time any ferret unless a per
mit therefor has been issued to him by the state conservation
commission; but such permit shall not authorize the use of any
ferret for hunting game except in Door county."

Under the last section, it is lawful to have ferrets in one's
possession in the .state of isconsin in Ddbr county, and in other
parts of the state when duly licensed.
Under sec. 29.03, any ferret "in possession or used while

hunting is declared a public nuisance. W^e are confronted
with the question whether the words "while hunting" modify
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the word "used" only, or whether they also modify the phrase
"in possession." I believe that they modify both "in posses
sion" and also "used," and that this provision of the statute
eonteniplates making a ferret in possession while hunting a pub
lic nuisance, and also when used while hunting. In arriving at
this conclusion, I have not overlooked the rule of construction
generally applied to statutes, known as the doctrine of the last
antecedent.

In Dagan v. State, 162 Wis. 353, our court, quoting from 36
Cyc. 1123, said:

"By what is known as the doctrine of the 'last antecedent,'
relative and qualifying words, phrases, and clauses are to be ap
plied to the words or phrase immediately preceding, and are not
to be construed as extending to or including others more remote,
unless such extension is clearly required by a consideration of
the entire act."

Considering the entire act regarding ferrets, as above quoted,
it appears that it is lawful to have ferrets in one's possession
in this state under certain conditions and in certain locations.

It seems to me that this is indicative of a legislative intent to
make a ferret in possession only while hunting a nuisance, and
not when a ferret is in possession of a person who is not hunt
ing. It would be difficult for a game warden to secure evidence
showing that the ferret was i\sed for the purpose of hunting,
unless he could secure the testimony of a witness who had actu
ally seen the ferret so used.
As a general rule, the ferret would only be found in posses

sion of the hunter. This the lawmakers intended to make un
lawful, and for that reason they declared a ferret in possession
while hunting a public nuisance. This statute should be strictly
construed in favor of the defendant; and I am therefore of the
opinion that the commission is not empowered to confiscate fer
rets when found in the possession of a person, unless such per
son is hunting at the same time.
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Peddlers—A farmer may occasionally sell his surplus prod
ucts, going from house to house, without violating the Peddlers'
Law.

September 11, 1917.

St.\te Council of Defense.

In your letter of September 8 you refer to a letter received

by you from K V. Gunn, of Fond du Lac, under date of August
30, in which lie states that in the city of Pond du Lac the word

has been jiassed out that farmers were unable to peddle potatoes
in the city without a license, and that there have been some ar
rests for so doing. You state that you desire a mling from this
department with reference to this matter, and that you believe,
in some cities at least, the peddling of farm products through

the streets is the means of reducing' excessive retail prices.
Our peddlers' statute does not define the term "hawker" or

"peddler." Our statute provides:

"No person shall engage in or follow the business or occupa
tion of a hawker or peddler within this state without having first
obtained a license," etc. Sec. 1570.

The question submitted by you has been passed upon by this
department, in an official ofiinion rendered to the district at

torney of Manitowoc county, Vol. V, Op. Atty. Gen., p. 824. The
conclusion at which I arrived is that the peddlers' statute ap

plies to a person who manufactures or produces his goods
equally as well as it does to the person who purchases the goods
which are peddled. In other words, the person may be a ped
dler, although the goods that he peddles are the production of
his own farm; but you will note that the statute reads that no

pci'son shall "engage in or follow the business or occupation of

a hawker or peddler."

Occasional sales made by farmers while traveling from house

to house, on the streets, among their neighbors or otherwise, to
sell the surplus prorducts of their farm, are evidently not in
cluded in the prohibition of this statute, as it would not be fol
lowing the business or occupation of a hawker or peddler; it

would be simply an incident to the business of farming. On
pages 826 and 827 of the opinion referred to, the following con
clusion was arrived at:

"Whether the selling of goods or produce in the manner of
peddling constitutes engaging in or following the business pr



Opinions of the Attorney-General 619

6ecupation of a hawker or peddler and is therefore within the
statute, or whether it is not such and therefore without the stat
ute, will, in many cases, depend upon the extent, regularity and
frequency with which the individual in question resorts to this
practice, and whether it is done as and for a business on its own
account oi* wliether it is done merely as an incident of another
business which is the regular business and vocation of the per
son. There will be some cases clearly on one side of the line
and some clearly on the other side of the line, and some cases
which will be near the line, and the precise status of which, upon
all the surrounding facts and circumstances, it may be neces
sary to leave to a jury to determine.
"In the cases you mention in your inquiry it appears to me

that the instances of the farmer who occasionally, only, takes a
load of potatoes raised on his farm to town and sells the same
from house to house, and of the farmer who may once or twice
a year dispose of the meat of slaughtered animals raised or fat-
tened on his farm in the same manner, arc clearly eases not in
the contemplation of the legislature."

Corporations— 1773, Stats., requiring one-half the cap
ital stock to be subscribed and twenty per cent paid in, has no
application to foreign corporations licensed to do business in
this state.

September 11, 1917.

Honorable Merun Hull,

Secretary of State.

I quote from your letter of September 4, 1917:

"Will you kindly advise me if that portion of sec. 1773, Wis.
Stats., which reads as follows:
" 'No such corporation shall transact business with any others

than its members until at least one-half of its capital stock shall
have been duly subscribed and at least twenty per centum of its
said capital stock actually paid in'
is applicable to foreign corporations now licensed or desiring
to secure license to transact business in this state?"

Your question is answered in the negative. Sec. 1773, Stats.,
applies to Wisconsin corporations only. It is part of ch. 86,
Stats., IDIT), entitled "The organization, powers and dissolution
of corporations." Looking at the section in que.stion, there is
no suggestion that it applies to other than domestic corpora-
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tions; it deals with them exclusively. Among other things, it
provides how the incorporation shall be perfected in such a sense
that it is competent to transact business.

While, in a sense, a corporation is organized when its articles
have been signed and filed in the proper offices, yet, in another
sense, it is not perfected until at least fifty per cent of the cap
ital has been subscribed and twenty per cent paid in. Until
those things have been accomplished, the only function it can
])oi'form is the internal one of perfecting its organization. It
is not really a full-fledged corporation until those conditions ob
tain.

On tlie other hand, sec. 1770/), Stats., relates exclusively to
foreign cori)oration.s and is one of the sections defining the terms
on which such corporations may do business in Wisconsin. By
the comity of states, corporations may do business in foreign
jurisdictions to the same extent as in the state of their origin,
subject only to the conditions and limitations which the foreign
state imposes. To correctly construe the statutes which place
burdens upon the exercise by foreign corporations of their cor
porate powers in this state,

"we must proceed in the light of two well-established funda
mental doctrines or principles: First, that neither by constitu
tional provision nojv otherwise has a foreign corporation the
right to exercise such franchises in other than its parent jurisr
diction « • *. Secondly, however, that it is the policy of
this state, settled fi'om its earliest existence, to accord to foreign
corporations, by comity, full and complete privilege to exercise
theii' corporate francliises within this state except so far as lim
itation is imposed by express legislation." Chicago Title &
Trust Co. V. Basliford, 120 Wis. 281, 284.

The opinion just quoted from considers the provisions of sec.
1770/), Stats., ])ai't.icularly as to the meaning of the clause "do
ing business in this state," and the conclusion is reached that

the language is used in the popular or general sense. Perfect
ing its own organization by obtaining subscriptions to and pay
ment upon capital stock would not be transacting business in
Wisconsin. And subsec. 10 of the last named section applies
only to foreign corporations which arc doing business here. That
subsection makes all foreign corporations engaged in business
in Wisconsin subject to the liabilities and restrictions that are

imposed upon domestic corporations. This has no reference to
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the matter of foreign corporations being licensed to do business
here, and your question was directed entirely to the matter of
granting them a license.
"What constitutes a corporation and what powers are possessed

hy a corporation are detcrmiiied by the law under or by wliieh
the corporation was created. Corporation jurisdictions have
nothing whatever to do with that matter. It is true, of course,
lliat Ihc legislature might make the admission of a foreign cor
poration to this state conditional upon the corporation having a
certain amount of capital subscribed and paid in, but thus far
tlie legislature has not done so. There are states which have
statutes of that character. 19 Cyc. 1259. But the general rule
is to simply require the filing of articles of incorpoi'ation and
the payment of a license fee as a condition to doing business in
a foreign state. 19 Cyc. 1257.

"It is a settled principle that whenever a corporation goes
for business it carries its charter with it, as that is the law of its

. existence, and the charter is the same abroad as at home. What
ever disabilities are thereby placed upon the corporation at home
it retains abroad, and whatever legislative control it is subjected
to at home must be recognized and submitted to by those who
deal with it elsewhere. * • *. And the principle applies to
provisions in the charter of a corporation prescribing the mode
in which, or the officers or agents by whom, it must contract or
act. So also as a general rule a corporation is subject in other
jurisdictions to restrictions upon its powers imposed by the gen
eral laws of the state of its creation." 19 Cyc. 1214-1215.

The extent of state comity is discussed and the decisions upon
it are collected in 19 Cyc. 1223. See also, pp. 1285—1237.

Bridges and Highways—Counties—The county is liable for
damages oceuri'ing from the insufficiency or want of repair of
highways adopted by it as state highways.

0. J. Smith, September 11, 1917.
District Attorney,

Viroqua, Wisconsin.

Under date of September 8, 1917, you put this question:

"In case a certain highway is adopted by the county board
as a state aid highway, will this render the county liable for
damages on said highway?"
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In my opinion, the eonnty is liable. The statute provides
that if any damage shall happen to any person or his property,

"by reason of the insufficiency or want of repair of a bridge,
sluiceway or road which any county shall have adopted as a
county road and is by law bound to keep in repair, such county
shall be liable therefor, and the claim for damages shall be
against the county. * * Sec. 1339, Stats.

The adoption proceeding referred to in the above quotation
is not to be confused with the action whereby the county board,
acting luider subsec. 1, sec. 1317m—3, selects or designates the
highways which arc known as the "county system of prospec
tive state highways." That selection or designation is one step
in the adoption of a highway by the county. The final step, or
rather the actual adoption, may be taken or had in two ways:
First,

"The county board may adopt any part of the prospective
system * * * as a state highway; provided (1) that such
part has heretofore been improved with stone or gravel, (2) that
it is in good repair." Subsec. 3, sec. 1317m—3, Stats.

The other method for adopting portions of the -system as a
state highway is by improvement with county and state aid and
under the direction of county and state officers. Subsec. 8, sec.
1317m—7, provides that when roads have been constructed un
der state aid they shall be inspected by the highway commis
sion and if found to be in accordance with the plans, the county
clerk and highway commissioner are notified of the fact and the
work shall b'e deemed to have been accepted. The section fur
ther provides as follows:

"The term state highway as used in sections 1317m—1 to
1317„i—15, inclusive, shall be construed to mean only siich high
ways as have been so accepted, • • • and those adopted by
the county board according to subsection 3 of section 1317m—
3."

The next subsection provides:

"All state highways • • • shall be maintained at the
expense of the county in which they lie * * * provided,
that all incorporated villages shall adequately maintain all state
highways within their corporate limits."
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,It seems very plain that the highways and bridges, tbe main
tenance of which is imposed upon the county by said subsee. 9,
are the highways and the only highways for which the county
is, by sec. 1339, Stats., made liable for insufficiency and want of
repair thereof.
I can find no other provisions of statute which provide for

the adoption of highways by counties, in the sense that such
adoption makes them state or county roads. The statutes above
quoted from are obviously part of a complete system. One of
those statutes requires the county to keep certain roads in re
pair; the other statute makes the county liable for failure to
propei'Iy discharge that duty. That is the obvious, and, it seems
to me, the only interpretation to be placed upon those statutes.
The mere designation of a highway as part of the county sys
tem of prospective state highways casts no present duty or lia
bility upon the county. Such highways, until adopted or im
proved in the manner provided by statute, rcmani town high
ways and the town remains liable for their maintenance and for
failure to properly maintain them.

Bridges and Higliivags-County Aid-The limitation in sub-
sec. 6a, see. 1319, Stats., is confined to bridges built under said
section, and docs not extend to subscc. 1, sec. 1317111—3.

September 12, 1917.

Wisconsin Highway Commission.

Under date of September 10, 1917, you ask to be advised to
what extent the general authority given to county boards by
subsec. 1, see. 1317in—5, to construct or aid in constructing any
road or bridge in the county, is limited by subsec. 6a, see. 1319
The last named subsection was added to the section in 1911,

and its scope is expressly limited to expenditures made pursuant
to sec. 1319.

"6a No order shall be drawn as provided in subsection 1 of
this section, unless such bridge be constructed in a workmanlike
manner of either steel, concrete or stone construction, or a com
bination of these materials." Sec. 1319.

The first subdivision of this section specifies the manner in
which town authorities may compel contribution on the part of
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the county, to defray the expense of constructing bridges
When that action is taken by the town, the county board has no
discretion in the matter. The obligation to grant aid is abso
lute; but one of the conditions to this absolute obligation on the
part of the county is that the bridge must be constructed with
the materials specified in subsec. 6a. In this matter the town
IS the moving party and may coerce the county. It can com
mand the aid of the county only when the bridge is constructed
of steel, concrete or stone, or a combination of those materials.
On the other hand, the county board cannot be compelled to

act under subsec. 1, sec. 1317»i-5. Expenditures under that
subsection are entirely voluntary on the part of the county
When acting under that subsection, the county authority is not
limite<l 01- in any manner affected by said subsec. Cm.

Therefore, in determining whether the county may aid in con
structing a bridge which has in it material that is neither steel,
concrete nor stone, it is only necessary to ascertain whether the
bridge is constructed under the provisions of sec. 1319, Stats.
If it is, no county aid can be granted; if it is not constructed un
der that section, county aid may be granted without reference
to the kind of materials used. You have observed, of course,
that sec. 1317«i—5 is a much later enactment than is sec. I319'
and that the former is part of the State Aid Highway Law'
Bridges built under that act must satisfy the statutory require-
rnents there found. They need not comply with the provisions
of sec. 1319, Stats.

CorporaUons—Articlea of stock corporation must express
amount of capital in dollars and fix par value of shares.

u  September 19, 1917.
Honorable Merlin Hull,

Secretary of State.
With your request for opinion of September 10 you submit

the proposed articles of incorporation of the Santone Intema-
tional Oil Company. These articles provide:

"Article III.
Said coloration shall have a capital stock as follows:
One million (1,000,000) shares, without face or par value."
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You ask what is the proper filing fee. The only answer I can
give is that no filing fee is proper because the proposed articles
do not conform with statutory requirements. There are so
many provisions of the statute that require, either expressly or
by necessary inference, that the amount of the capital slock of a

Wisconsin corporation must be expressed in dollars, that it
would be tedious to enumerate them all.

In order to form a cor])oration, the i)romoters must sign ar

ticles containing,

" (3) The capital stock, if any, the number of shares and the
amount of each share."' Sec. 1772.

In these articles the amount of each share is not stated, nor
is the total amount of capital .stock. These shares have no

amount, that is, no designated value. The capital stock of a cor

poration organized under our statutes must be expressed in dol
lars and the par value thereof named.
Every Wisconsin corporation, with certain exceptions not

material here, is required to pay to the secretary of state as fees,

"twenty-five dollars for the articles • • • together with a
further fee of one dollar for each one thousand dollai'S of its
authorized capital stock in excess of twenty-five thousand dol
lars." Par. (c), subd. (9), sec. 1772, Stats.

Again,

" * * • In stock corporations the first meeting may be held
at any time after one-half the capital stock .shall have been sub
scribed; • • *." Sec. 1773.

How is subscription to be made to "the capital stock of this
corporation ?

"• • • No such corporation shall transact business with
any others than its members until at least one-half of its capital
stock sliall have been duly subscribed and at least twenty per
centum of its said capital stock actually paid in. • •
Sec. 1773.

Payments must be made in money, property or services. It
is impossible to determine from the articles what amount of
money or other property or services equals twenty per cent of
a million shares "without face or par value." How would any
one subscribe for stock in such a corporation? If it were done

40—A. G.
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in terms of the articles, the so-called subscription would be a
nnduvi pactum.

Every corporation organized for profit shall annually make a

sworn report to the secretary of state showing,

(3) The amount of authorized capital stock.
"(4) The amount of capital stock actually paid in money,

property and services.'' Sec. 17740.

Only money or its equivalent can satisfy the last named re
quirement.

"No amendment to the articles of any corporation, increasing
the capital stock, shall be filed unless accompanied by the afiR-
davit of the pro.sidoiit and seci-etary that at least one-half of the
capital stock, including the proposed increase, has been duly
subscribed and at least twenty per centum thereof actually paid
in. • • Sec. 1774n.

Plainly, these statutory provisions require that the capital
stock of a Wisconsin corporation shall be expressed in our meas

ure of values. The section last quoted further provides that
any officer or stockholder incurring any liability for the corpor
ation,

"while having knowledge that less than one-half of the author
ized capital stock has been- subscribed or that less than twenty
per centum thereof has been actually paid in, shall be person
ally liable upon the same."

If one-half the stock were in form subscribed, how would lia

bility on the part of officers arise or be ascertained in case the
stock were without any denominated value?

Sec. 3226 makes every stockholder of insolvent corporations
liable to its creditors

"in the amount duo and remaining unpaid on the shares of
stock held by him.''

Sec. 1769 makes the stockholders liable for the wages of em
ployes of the corporation

"to an amount equal to the stock owned by them respectively."

Sec. 1754 authorizes the directors to

"call in tno sulxsci-iptions to the capital .stock by in.stalmcnts,
in such proportion and at such times as they shall think proper."
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Sec. 1755 provides that when the capital stock of a corporation
is diminished by a corporate vote the stockliolders are liable for
the payment of corporate debts

"lo an amount equal to the sum respectively refunded to them
or credited upon their debts for unpaid stock or both."

These statutes and others leave no room to doubt that '' cap

ital stock" must be expressed in dollars and means property,
either actual or potential, of a corporation. See also 10 Cyc.
364, et seq.

Perhaps more than enough has been said on this subject, as
the view here expressed coincides with that of the attorneys who
submitted the proposed articles of incorporation to you. You
are advised that the proposed articles arc not in compliance
with law and therefore not entitled to be filed in your office and

cannot form the foundation for a corporation.

Automobiles—Minors—Labor—A pretended permit by a
county judge to a child under sixteen years of age to operate a

motor truck for delivery purposes is null and void, the act itself

being illegal.

September 19, 1917.

E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.

In your letter of September 18 you state that The AIcGillivray
Manufacturing & Lumber Company, a corporation located at
Black River Palls, is employing a boy under sixteen years of age
to operate its motor truck; that the truck is used for the pur
pose of hauling lumber and material to different places in the
city and vicinity of Black River Palls; that the boy is some
times accompanied in the car by an adult person and sometimes
not; that the said company has made application to the county
judge of Jackson county for a permit, granting the boy the

, privilege of working under the Child Labor Law at driving the
automobile truck aforesaid; and you ask whether, under sec.
1636—49, this would be a violation of the law, even in the event
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of a permit being issued by the county judge under the Child'
Labor Law.

See. 1636—49 provides, in part;

"No person under the age of sixteen years, unless accom
panied by parent, guardian or other adult person, and no in
toxicated person shall operate, ride or drive any automobile, mo
tor cycle or other similar motor vehicle along or upon any pub-
lie highway of this state. • •

This law, it seems to me, is clear, definite and comprehensive
enough to leave no doubt as to its scope: It prohibits children
under sixteen years of age from operating any motor vehicle
upon the public streets and highways of this state, unless accom

panied by an adult person, and provides a penalty therefor.

The county judge under certain circumstances can issue per
mits for children under sixteen years of age to perform certain
work, but permits cannot legally be granted to any pei-son to

do an act which is in violation of the law. It being in violation
of law for a boy under sixteen years of age to operate a motor
truck or other motor vehicle, unaccompanied by an adult per
son, any attempt to grant a permit to a boy to perform such an
illegal act would be null and void, and of no effect.

School Districts—Loans from Trust Funds—The annexation
by a city under special charter, of a portion of the territory of

an adjoining school district brought said territory under juris
diction of board of education of said city and did not create a

joint school district.
Liability of adjoining school district for share of indebtedness

to state trust fund considered.

September 20, 1917.

Honorable W. H. Bennett, Chief Clerk,

Commissioners of the Public Lands.
On September 1 you submitted to this department, for an

opinion, the letter addressed to you by A. M. Arveson, county
superintendent of schools of Langlade county, which reads as

follows:

"In 1914, district No. 1, of the town of Antigo, received a loan
from the state trust funds of three thousand dollars. During
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the past year the city of Antigo annexed to its territory seventy
aci-es of the territory wMch formerly ])oloiige(l to district No. 1,
town of Antigo.
"We are somewhat in doubt as to whether or not this tern-

tory is now released from any responsibility with respect to this
loan or whether they should still continue to pay their share of
the indebtedness even though it is now in the city.^
"This territory was taken into the city of Antigo under the

special charter under which the city of Antigo is operating.^
"Will you kindly give me your opinion on this matter?'

In an opinion heretofore rendered to Honorable C. P. Gary,
state superintendent of public instruction, under date of June
13, 1917,* I held that the annexation of a portion of school dis
trict No. 1 by the city of Antigo, a city existing under a special
charter, thereby brought said territory under the jurisdiction of
the school board of the city of Antigo, and that the portion so
annexed did not remain joint with the part of school distinct
No. 1 lying in the town of Antigo.
Sec. 258d reads in part as follows:

"All the taxable property in any school district • • •
which has obtained or shall obtain any loan from the state or
any of its trust funds shall stand charged with the payment of
the i)rincipal and interest thereof « « and tlicre shall be
annually levied upon such taxable property, besides all other
taxes, a tax sufficient to pay the annual interest and the instal
ments of principal of such loan as hereinafter pi-ovidcd, and
the same shall be a special charge to be paid next after the state
tax out of any moneys collected as taxes within said school dis
trict. * *

This section constitutes a decisive answer to the inquiry con
tained in said letter and leaves no doubt as to the liability of
the territory formerly a part of school district No. 1, now in
corporated within the boundaries of the city of Antigo, to its
proportionate share of the payment of the principal and interest
of the loan owing to the state.
The secretary of state has undoubtedly certified to the county

clerk of Langlade county, pursuant to sec. 263, the amount of
tax to be levied upon the taxable property of district No. 1 of
the town of Antigo to pay the interest and principal to become
due on said loan on February 15, 1918, and unless the county

:*.Page 425 of this volume,
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board of said county, under the provisions of see. 944, appor
tions to the territory now a part of the city of Antigo its pro
rata portion of the amount so certified, this territory will es
cape the payment of its proper share of said indebtedness.

Appropriations and Expenditures—Appropriation for bar
racks of the normal schools at Whitewater and River Falls may
be used although there is no increase in attendance in 1917.

September 20, 1917.
HoNORABiai: William Kittle, Secretary,

Board of Regents of Normal Schools.
At tlie re(iuest. of the building coinmittcc of the lioard of re

gents of normal schools, you have asked for an official opinion
concerning tlie construction to be placed upon the provisions of
the statute relative to tlie building of barracks at the normal
schools at River Falls and Whitewater. You have referred me
to the statute authorizing such expenditures.

See. 20.38 was created by ch. 14, Laws of 1917, and amended
by ch. 577, Laws of 1917. As amended, it contains the follow
ing provisions:

"Section 20.38. Appropriations from the Normal School
Income. There is appropriated from the normal school fund in
come to the state board of education:

<<• • •

"(2) (d) On July 1, 1917, twelve thousand dollars, for the
construction of barracks at the normal school at River Falls;
and eight thousand dollars for the construction of barracks at
the normal .school at Whitewater; not to e.xceed two and one-
half per cent of each of the above appropriations shall be avail
able to the state chief engineer for the preparation of plans and
other expenses; and both appropriations shall be contingent
upon the necessity therefor arising from the attendance of
these schools in the fall of 1917."

The appropriation referred to in par. (2) (d) is an appro
priation for the construction of barracks at the normal schools
at River Falls and at Whitewater, but the same is expressly
made contingent "upon the necessity therefor arising from the
attendance at these schools in the fall of 1917." You will note
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the language used by the legislature did not make the appropria
tion contingent upon the necessity arising from the increased
attendance. The lawmakers probably did consider the fact
that owing to the war the attendance at the school might fall
off in the fall of 1917. and that for that reason there might not
be a necessity for the building of barracks. It seems to me, al-
1 hough there may not be an increase of attendance, the neces
sity for the barracks may still arise from the attendance at the
schools this fall.

The legislature left it to the board to determine whether the
necessity exists. The decision of the board whose duty it is to
expend the appropriation will not be interfered \vith by the
court, unless it is an abuse of discretion. If it can reasonably
be said that there is a necessity for the building of these bar
racks because of the attendance at the school in the fall of 1917,
then I believe the board is justified in incurring the expenditure
for the barracks.

Taxaiion^Tax Certificates—Public Officers—Statute of Limi
tations— is the duty of a county treasui-er to jjermit the re
demption of tax certificates more than six years old. It is not
the duty of such officer to notify the owner of the land that the
certificate is more than six years old. The holder of such a tax
certificate is entitled to the redemption money.

September 27, 1917.

Harry S.^uthoff,

Districl Aftornc}/,
Madison, Wisconsin.

Some time ago you submitted to me for an opinion the facts
and questions stated in a letter addressed to you by Herbert
G. Rindei-, the county treasurer of your county, which letter
reads as follows:

"The statutes provide that a tax certificate outlaws at the ex
piration of six years from the date of the issuance thereof. Now,
some time after the expiration of the six years, John Doe tenders
the county treasurer money to redeem such cei'tiftcate that is
outlawed,'together with the accrued charges. Shall the treas-
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urer accept this teiidei'? If so, is it his duty to notify the party
paying that the certificate is outlawed?
"If the above question is answered in the affirmative and John

Roe conies with such outlawed oei-tificate and demands the re
demption money, he not having previously availed himself of the
protection allowed him by law to secure this claim, shall the
treasurer pay such redemption money over to the holder of this
certificate?"

Sec. 1165, Stats., provides, in effect, as follows: the owner of
any land sold for taxes may at any time witliin three years from
the date of the certificate of sale redeem the same by paying to
the county treasurer, for the use of the purchaser, the amount
for which such land was sold and all subsequent charges with
interest on the amount of purchase money at the rate of ten
per cent per annum from the date of such certificate.

• And in all cases any such person may, in like
manner, redeem any such lands or any part thereof or interest
therein at any time before the tax deed executed upon such sale
is recorded, and when so recorded, such deed shall be void.
* # * )i

This section permits the owner of lands sold for taxes to re
deem the same at any time before a tax deed is recorded. There
is no definite limit measured in time within which such redemp
tion must be made. A tax deed may be recorded a long time
after six years from the date of the tax certificate upon which
it is based. Neither is there any language in this section or
any other section of the statutes which, in terms, prohibits such
owner to redeem said lands from tax sale or which prohibits the
county treasurer to receive any redemption money tendered to
him for the purpose of redeeming lands sold for taxes. Indeed
the county treasurer is not prohibited to receive redemption
money even though a tax deed has been issued and recorded.

It frequently happens that tax deeds have been issued and
recorded covering lands in which minors and insane persons
Inn'c ail interest. It is not a part of a county trcasurer'.s duty
to inquire into the reasons why the owner of lands sold for taxes
desires to redeem the same or to volunteer the information which
may tend to disclose defects in the proceedings by which said
lands were sold for taxes, or to call attention to any defect in
the certificate of sale or to any statute of limitation which may
have been run. It is the duty of the county treasurer to protect
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the interests of the county and not the interests of the land own
er. Any question as to the legality of any tax sale or tax cer

tificate or tax deed must be left in all cases to the proper au

thority of the county or to the courts. Edwards v. TlpJiam, 93
Wis. 455.

The question whether the statute of limitation has run upon
a tax certificate is one that affects the remedy of the holder of

a tax certificate. Brown v. Bicknell, 1 P. 226.

It does not bar the owner of a tax certificate in prosecuting
his rights thereunder in court, unless the party adversely inter

ested specially pleads the statute. Tarhox v. Supervisors, 34
Wis. 558.

Whether such adverse party desires to plead the statute of
limitation in answer to a court proceeding is personal to him.
He may waive any statute of limitation by failure to specially
plead the same in his defense. Tarhox v. Supervisors, supra.

The particular statute of limitation applicable to tax certifi
cates is sec. 1182. It reads, in part, as follows:

"From and after six years from the day of sale of any lands
or lots heretofore or hereafter sold for the nonpayment of taxes
by any officer of any county, city or village no deed shall be is
sued on the certificate or certificates issued on such sale and no
action shall be commenced thereon; but such limitation shall
not apply to certificates issued to and owned by counties or
municipal corporations or to their assigns until the expiration
of six years from the date of the assignment of such certificate
by such county or municipal corporation; provided, no deed
shall be issued or action maintained on any certificate whatever
after fifteen years from the day of sale. * • »."

Sec. 1168 reads as follows:

am * * county clerk shall pay to the county treasurer

all redemption money in his hands and hereafter he shall, upon
demand of any person entitled to any redemption money in his
hands, forthwith, issue an order upon the treasurer to pay the
same to such person. All such money shall, after the expiration
of six years from the date of the sale of the property, become a
part of the general fund and be disbursed as other moneys be
longing thereto. The legal holder of any certificate so redeemed
may thereafter present the same to the county clerk who shall
issue an order upon the county treasurer to pay the amount paid
upon such redemption."
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Prior to the change in this section effected by ch. 266, Laws
of 1913, all redemption moneys were payable to the county clerk.
A i)crson wishing to redeem his land from tax sale must now pay

the redemption money into the hands of the county treasurer,
who must hold said money for the use of the purchaser at the
tax sale. At the expiration of six years from the date of the

sale said moneys become part of the general fund, to be dis

bursed as other moneys belonging thereto. According to your
statement of facts, the said sale.having been held more than six

years ago, the money paid by John Doe became a part of the
general fund in the hands of the Dane county treasurer. John
Roc, being the legal liolder of the tax sale certificate in <|uestion,
may at any time thereafter

"present the same to the county clerk who shall issue an order
upon the county treasurer to pay the amount paid upon such
redemption." Sec. 1168, supra.

According to the language of this section, it is very plain that
although the money is paid upon a tax certificate more than six

years old said moneys do not thereby become absolutely the
moneys of the county, but the holder of the certificate so re
deemed is entitled to an order from the county clerk on the

county treasury for the amount paid upon such redemption. It

is very probable that after said moneys have been in the county
treasury more than six years the county may plead the six year

limitation prescribed by sec. 4222. However, that question is not

before us for consideration. See Knudtson v. Leary, 108 Wis.
203.

Answering the inquiries in the order in which they appear
in said letter, it is my opinion:
(1) That it is the duty of the county treasurer to accept

tender from John Doe of the amount due upon a tax certificate
which is more than six years old.

(2) That it is not the duty of the county treasurer to notify
John Doc that the certifietito is more than six years old.
(3) That John Hoe, the holder of such outlawed certificate, is

entitled to demand the redemption money so received by the
county treasurer from John Doe, and it is the duty of the county
treasurer to pay such redemption money over to him, upon the
order of the county clerk.
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Bridges and Highways—Municipal Corporations—To^vn of
Gibraltar may be reimbursed by Door county for money ex
pended in oiling a part of the county system of prospective state
highways located in said town.

September 28, 1917.

WiLiARD E. Gaede,

District Attorney,

Sturgeon Bay, Wisconsin.

In your communication of September 18 you ask for my
opinion as to the legality of a claim presented to Door county
by the town of Gibraltar. You state that about August 1,1916,
H. R. lioland, chairman of the town of Gibraltar, noticing the
condition of the highways in said town, spoke to the highway
commissioner about it and suggested that the highway be oiled.
He was informed by said commissioner and the highway com
mittee that there were no funds in the county for that purpose
at that time. Mr. Iloland volunteered to have his town ad

vance the necessary funds to oil the surface of the road, claim
ing that he was willing to take his chance of being reimbursed
out of an eventual oiling and repair fund which might be
created and voted by the county board, at the following session;
that on August 5, 1916, one 8,000-gallon ear of Trinidad liquid
asphalt "A" was ordered by the town of Gibraltar, of which
order you attached a copy to your letter; that the minutes of
the highway committee contain the following:

"Sept. 7, 1916: Moved and carried that no money for oiling
be furnished this season. ,
"Sept. 7, 1916: Moved and carried that the highway com

mittee approve of the action of the town of Gibralter in paying
for the oiling of the road out of the joint town, county and state
fund and recommend that the town be reimbursed out of the
highway repair fund of 1917."

At the November, 1916, session of the county board a resolu
tion was passed for the issuing of bonds; that part of said res
olution is as follows:

"Now Therefore Be It Resolved:

■"First: That Door county issue its semiannual coupon bonds
to the amount of $25,000 to aid the county road and bridge
fund, and to be u.sed in the maintenance of state highways by
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means of oiling and in the acquiring of equipment in connection
therewith, such bonds to be known as Oiling Bonds."

Chicago attorneys have declared the issue illegal, and a Wis
consin attorney has given it as his opinion that the bonds are
legal. The result has been that the bonds have not been sold
and Mr. Holand now demands that the town of Gibraltar be
reimbursed to the extent of $1,197.60.

^ ou also state that the oil was put on the highway by the town
of Gibraltar; that the eominittee or liighway commissioner did
not supervise the work, and that there is no record of their au
thorizing it to be done; that so far there is no fund from which
this can be paid out. In a statement by Mr. Holand attached
to your letter it appears that the highway oiled is a part of the
county system of prospective state highways.

ou inquii-e whethci', in ease a repair fund be established by
the 1917 board, this account could be paid therefrom; and in
case the county board were to allow the bill, whether an action
by a taxpayer would lie to compel a restoration of the money.
It is well settled in this state that a taxpayer can bring an

action to restrain the illegal disbursement of money, so that the
only remaining question which confronts us is whether the

county board may legally reimburse the town of Gibraltar, un
der the facts above stated.

Under sec. 1317wi—7, subsee. 9, it is provided:

*' All state highways heretofore or hereafter constructed under
the jirovi.sions of sections 1817ni—1 to 1317)n—15, inclusive, of
the statutes, shall be maintained at the expense of the county
in which they lie, and the county board shall make adequate
provision therefor, provided, that all incorporated villages shall
adef|uately maintain all state highways within their corporate
limits."

Under this provision, the county board of your county would
have been authorized to raise the necessary funds and repair the
roads in question at the time when the work was done by the
town of Gibraltar. It is a well settled rule of law that a muni
cipal corporation may ratify an unauthorized contract irregu
larly made or made without authority by its officers or agents
which is within the general scope of its corporate powers. But
a contract beyond the scope of its powers cannot be ratified, as
it had no power to make it originally. Trester v. Shehoygan,
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87 Wis, 496; Frederick v. Douglas Co., 96 "Wis. 411, 424; Koch
V, Milwaukee, 89 Wis. 220; 20 Am. & Ency. of Law, (2d ed.)

1180; Dillon's Mnnic. Corp. Vol. I, (4tli ed.) § 89; 28 Cyc. 675.
In view of the rule clearly established by the above authori

ties, I do not believe that our supreme court, in the ease of State

ex rel. Town of Hamburg v. Vernon Co., 145 Wis. 191, intended
to abrogate this rule. In that case it was held that under sec.

1319, Stats. 1898, the county board has no power to levy a gen

eral county tax to pay one-half of the cost of a town bridge,
upon a petition filed by the town board after the bridge has
been constructed, even though two members of the county board
theretofore appointed by the ehaii'inan acted with the town

board in the letting, inspecting and acceptance of the work. In
that case, the town attempted to compel the county board to

ap])ropriate the money, and its right to have relief was predi
cated upon the provisions of sec. 1319. Under that section, it is.
clear that there was no such authority delegated.

Under the facts submitted, I am of the opinion that the county
board is authorized to ratify the repairs made on the highway

in question and reimburse the town of Gibraltar for the same.

Loans from Trust Funds—School Districts—A school dis
trict is not authorized to borrow money to purchase pictures or
pay interest on indebtedness.

The district must levy a tax to meet the principal and inter
est of its authorized loans.

September 29, 1917.

Honorable W. H. Bennett, Chief Clerk,

Commissioners of Public Lands.
In re: Application of school district No. 2, town of Sarona,

in Washburn county, for a loan of $3,450 from the state trust
funds.

This is an application to refund the existing indebtedness of
the district which was originally contracted on the 18th day of
August, 1916. From a certified copy of the minutes of a spe
cial meeting held on said 18th day of August, 1916, it does not
appear that a written request for said special meeting was made
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by at least five legal voters of the district. Neither does it ap
pear that said notice was posted in at least four public places

in said district, and that one of said notices was affixed to the
outer door of the sclioolliouse in ,said district. Neither does it

appear that said notice of special meeting was served on three-

fourths of all the legal voters of said district.

At said special meeting a resolution was adopted, authorizing
the district board to borrow three thousand dollars for the pur

pose of building a new schoolhouse, and the further sum of $450
for the purpose of purcliasing furniture, fixtures, and to pay

interest on the loan. According to a letter addressed to the
commissioners of public lands said sums amounting to $3,450
were borrowed from the Bank of Shell Lake, and it is this in
debtedness which it is now sought to refund by the loan ap

plied for.

• It is well understood that before the commissioners of pub-

lie lands are authorized to loan out any of the trust funds under
their charge to any school district for the purpose of refunding
its existing indebtedness, it must be made to affirmatively appear
that the so-called existing indebtedness is not only a lawful in
debtedness but was legally incurred.

Sec. 475, Stats. 1915, read, in part, as follows:

"For the purpose of aiding in .the erection or purchasing of
a schoolhouse any school district • • • may, by a vote of
the electors at any annual or special meeting, called for that pur
pose authorize the district board * * * to borrow money
•  • * and shall also levy a tax to be annually collected there
after, sufficient to pay the interest annually on such loan and
the annual instalments of the principal, provided to be paid in
each year," etc.

Neither this section of the statutes, nor any other section of
the statutes of 1915, permit a school district to borrow money
for purchasing "pictures and pay interest on the loan." There
fore, so much of said existing indebtedness incurred for the pur
pose of purchasing pictures and for the purpose of paying inter
est on the loan is not a lawful indebtedness of the district, being
wholly unauthorized by law.
The constitution of this state, art. XI, sec. 3, provides among

other things, the following:

"Any • • • school district • • • incurring a,ny in
debtedness as aforesaid, shall, before or at the time of doing so,
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provide for the collection of a direct annual tax sufficient to pay
the interest of such debt as it falls due, and also to pay and
discharge the principal thereof. * *

The minutes of said special school district meeting held on
the 18th day of August, 1916, fail to show that any tax was
levied upon the taxable property of the district sufficient to pay
the interest and the principal of the loan of three thousand dol
lars authorized for the purpose of building a schoolhouse. The
failure to levy a tax sufficient to meet the principal and interest
due on said loan constitutes a serious defect in the proceedings

of said special meeting of August 18, 1916.
For the reasons stated, this application cannot receive my ap

proval.
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Abandonment—Sec. 4587c includes offenses committed by a
mother where facts show that her unjustifiable abandonment of
her children caused them to be in necessitous circumstances.

October 1, 1917.
0. L. Olen,

District Attorney,
Clintonville, Wisconsin.

In your letter of September 27 you submit the following:

"Can a woman be arrested and prosecuted for abandonment
under 4587c, who, mthout cause or provocation, leaves her hus
band and two litth) girls, one eight and the other ten, knowing
that it is very difficult for them to get along? The children
should go to school. Tlie father is poor and has to work away
from home to make a living and they need the care and atten
tion of theii- mother. Knowing that she is needed at home to
care for these children she goes a^vay from home wlierc she eanis
good wages and spends it for clothes and takes life easy and
leaves her husband and children to battle with poverty and the
problem of sustenance while she is care free and earning good
wages.

"If not punishable under this section would she be punishable
under 4581?' on account of the children being neglected? Or
is there any other provision under our statutes or laws that
would punish a mother for leaving her husband and children
without justification or excuse providing she knows that it will
be hard for them to get along without her in the home?"

It would seem that the section best suited to fit your state of

facts is sec. 4587c. I have been unable to find any Wisconsin
cases where a mother under the circumstances submitted by you

has been prosecuted criminally under this section. The statute,
however, includes both the parents of children. It provides, in
part:

"* * • Any person who shall, without lawful excuse, de
sert or wilfully neglect or refuse to provide for the support and
maintenance of his or her • * • minor child or children

under the age of sixteen yeai's in destitute or necessitous circum
stances, shall be guilty of a crime • *
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If the father of the children were sick and disabled and could
furnish them no support or maintenance whatever and the chil
dren were in need of public support, then clearly, the mother
would be liable under sec. 4587c. On the other hand, if the chil
dren are so taken care of by the father that their needs are all
amply cared for, the fact that the mother goes away and leaves
the children with the father properly cared for in every detail
would not constitute an offense under sec. 4587c.

You have here a question of fact as to whether or not the volunr
tary withdrawal of the mother from the home renders the chil
dren destitute or in necessitous circumstances, as provided in the
statute. If the circumstances are such that the children are liv

ing in poverty and are suffering from physical and other needs
such that it would be a proper ease for public aid, and that with
the presence of the mother in the home these needs would be sup
plied, then her act of voluntarily abandoning the children with
out cause would bring her within the above quoted statute.
You will note that a good deal depends upon the actual condi

tion of the children and whether or not that condition is due to

the fact that the mother has abandoned them. It would seem
that if the children are in such circumstances as would, in case

the father were dead and the mother were living with them at
home, be such as to entitle them to aid under the so-called
Mothers' Pension Law, sec. 573/, Stats., then it would seem that

they are in such circumstances as to justify public aid, and if
this condition is brought about by her unjustifiable abandonment,
that her actions would constitute an offense, under see. 4587c.

You are advised, therefore, that sec. 4587c is the proper section
to proceed under and that it is a question of fact as to whether
or not the mother's abandonment of the children places them in*

destitute or necessitous circumstances, as provided in the statute.

Education—Transportation of children to school considered.

October 1,1917.

C. J. TeSelle,

District Attorney,
Antigo, Wisconsin.

In your communication of September 26 you state that in
school district No. 2, town of Elcho, in your county, there are

41—A. G.
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three children who live about four miles from school and that it
is necessary that they be transported to school; that the school is
a i-egularly constituted graded school and is in session nine
months of the year; that the school board finds that the lowest
terms at which a person will undertake to transport these chil
dren is forty-five dollars per month; that the person who is will
ing to enter into this contract is a proper person and will comply

in all respects with ch. 441, Laws of 1917, as to giving the necesr
sary bond of three hundred dollars; that the school clerk of said
school refuses to enter into such an agreement, and the other two
members of the board are willing to do so. You inquire whether
school district No. 2, town of Elcho, has authority, under the
law, to contract with a person to transport these three children
four miles during the school year and to pay forty-five dollars per
month tlierefor; and in case it is legal, whether the state will
contribute its part, under this arrangement, as provided in ch.
441, Laws of 1917.

Unless this is a consolidated rural school district formed in

accordance with the provisions of sees. 496—1 to 496—8, Stats.
1915 (renumbered sec. 40.15, Stats.), the school board has no
authority to enter into a contract such as here contemplated

wtliout it being authorized by the electors of the school district.
If it is not a consolidated rural school district and the district

has not authorized the board to make a contract for such trans

portation, then the parents or guardians of such children may

transport them to school and the district .shall pay therefor, at
the rate of twenty cents per day for each child, provided the
child while being transported attended school for not less than

five months. In such cases, the district will be reimbursed ten

cents per day for each such child. See subsec. 2, sec. 430—1,
eh. 441, Laws of 1917.

If the electors have authorized this board to enter into a eon-

tract for the transportation of these children, then they are au
thorized to make a contract to pay forty-five dollars per month
for such transportation, unless, in their judgment, it is to the

interest of the district to provide board and lodging in lieu of
transportation for all or a part of the period for which trans

portation has been authorized by the electors. See sec. 430—4,
•eh. 441. This, however, is discretionary with the board. In all

such cases, the state will reimburse the district, as provided in
sec. 430—6, ch. 441.
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Fisk and Game—K settlers' hunting license cannot bo given

to a person who is not a«full citizen of the United States.

October 3, 1917.
Ray J. Haggerty,

District Attorney,
Phillips, Wisconsin.

In your letter of September 29 you inquire whether a settlers'
hunting license may be issued to an alien settler of Price county,
under the provisions of see. 29.11.

Ton direct my attention to the provisions of see. 29.09, subsec.
1, which provides, in part:

*  • No hunting license shall be issued to any person
who is less than fifteen years of age; nor to any person who is
not a citizen of the United States, except as provided in sec
tion 29.11."

Sec. 29.11 reads thus:

"SiyrTE^ERS' HriNTixG Tjtcknses. Settlci-s' hunting licenses
subject to the provisions of section 29.09 may be issued by the
state conservation commission in its discretion, to actual settlers
in this state duly applying therefor who have i-esided in this state
less than one year next preceding the application. A bona fide
settler shall be a person who has either purchased or rented, or
has negotiations in progress to purchase or rent residence prop
erty in Wisconsin and who has moved to and settled in this
state. Such licenses shall be in substantially the same form,
subject to the same conditions and restrictions, and entitle the
holdci' to the same rights, privileges and immunities as a resi
dent hunting license. No nonresident hunting license shall be
issued in the .same year to any person to whom a sottler.s' hunting
licen.se has been issued, and no settlers' hunting license to any
holder of a nonresident hunting license."

You will notice that there is no expressed provision in the last

quoted section authorizing the i.ssuing of a hunting license to a
person who is not a full citizen of the United States. It simply
provides that settlers' hunting licenses may be issued to actual
settlers in this state who have resided therein less than one year

next preceding the application. In its broader sense, of course,
this would include a settler, although he was not a full citizen

of the United States. But you will note that there is an ex
pressed provision in this section that the settlers' hunting license

shall be subject to the provisions of sec. 29.09, and in subsec.
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1, sec. 29.09 it is expressly provided that no hunting license shall
be issued to any person who is not a citizen of the United States.
I am persuaded that your question must be answered in the

negative.

I believe that a settlers' hunting license cannot be given to a
person who is an alien, otherwise an alien settler who has not
resided one year in the state would have greater rights than one
who had resided here more than a year. I am strengthened in
this view of the law by the fact, as I am informed, that the rec
ords in the office of the revisor show that the clause "except as
provided in section 29.11," as contained in the above provision
of subsec. 1, sec. 29.09, was inadvertently copied by the copyist
after it had been struck therefrom. Since this typographical
error would have no weight in court, although the law was
enacted with the clause therein contained, I believe the wording
of the two sections is such that the construction should be as I

have above indicated.

Contracts—Mechanics' Liens—Counties—Mechanics' lien law
does not apply to claims against counties.
A subcontractor's claim against a principal contractor on a

county highway cannot be collected from the county.

October 4, 1917.
Helmuth F. Arps,

District Attoi'ney,
Chilton, Wisconsin.

In your letter of September 26 you submit the following:

"In the spring of 1916 a contract was let by the county board
of supervisors of this county, to Fred Eul, a contractor, resid
ing at Mcna.sha, Wisconsin, for the construction of a mile
stretch of concrete road between Hilbcrt and Chilton in this
county. Payment was to be made based on the amount of ex
cavating done, filling done, concrete laid, paving done, etc. The
contract recited that there was the sum of $11,500 available for
said work. The county was to furnish only cement for paving
purpo.ses, all others to be paid by the contractor. Payment to
be made, 85% on monthly estimates. Payment was made ac
cordingly, until September 1, 1916, when Eul committed suicide,
and the county finished the work according to the terms of the
contract. Eul's estate is insolvent. Labor and material claims
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aggregating several thousand dollars remain unpaid. The Na
tional Surety Company of New York furnished the bond (no
specified sum being designated therein), conditioned that if the
said Fred Eul shall pay all labor and material claims, then said
bond to be null and void. The bond is the standard form used
and supplied by the highway commission. Several laborers
bring suit against the county for labor performed in the con
struction of said road, their claims aggregating $650. No fur
ther payments were made to the estate of Fred Eul after his de
cease. The surety company instructed the county highway com
missioner of this county, after the death of Eul, to proceed to the
completion of the contract in accordance with the terms. Be
cause of the increased cost of material and labor, there will be
nothing remaining due to the estate of Eul after the work is
completed., and the expenses incurred by the county in complet
ing the job paid. Other labor and material men are awaiting
the outcome of the present suit to determine their rights as
against the county. The men bringing this suit presented their
claims to the county board, but the same were disaUowed, and
the proper proceedings for appeal taken by them. ̂
"Under the above state of affairs, I am proceeding under the

following theory in defense of the present suit:
"1. That the provisions of the mechanics' lien laws are not

applicable to a county or municipality.
"2 That an action such as the present suit is in the nature ot

garnishce process, and that a recovery can be had against the
couiitv only in ease there is anything due to the estate of the con
tractor (Eul), after all the cost to the county m completing the
work left undone has been paid.
"3 That, there being no surplus due to the contractor Eul

after"the completion of the work by the county no judgment
for unpaid labor claims can be recovered against ̂ ^>\^ounty and
the sole remedy for unpaid labor is to proceed against the smety

a laborer hired by the
is a subcontractor within the meannig of sec. 3328 Wis btats
and that recovery by such labor claimant may not be had unless
there is a surplus duo to such principal contractor.

You inquire whether you are right in your position. It is a
fact that the provisions of the mechanics' lien laws are not appli
cable to a county or municipaUty. Wilkinson v. Hojfman, 61
Wis 637; 20 Am. & Eng. Ency. of Law, (2d ed.) 295.
In paragraphs numbered 2, 3, and 4, as I understand it, you

assume that sec. 3328, Wis. Stats., is applicable to the case, and
that under said section the parties in question might have a cause
of action against the county for the building or repairing of a
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highway wheu there is some money still coining to the principal
contractor, who has failed to perform his contract. A careful

consideration of sec. 3328 leads me to the conclusion that the

provisions of said section are not applicable to your ease. Said
section, in part, provides:

Any subcontractor wlio has done work or labor or furnished
materiahs to any principal eonti-actor for the construction, repair
or removal of any building or machinery for any county, town,
city, village or school district may maintain an action therefor
in the county in wiiich sucli work, labor or materials were done
or furnished against .such principal contractor and such county,
town, city, village or school district, jointly for the recovery
thereof; but no judgnicni. shall be rendered against any defend
ant therein, oilier than sucli principal contractor, for any amount
gi'catci' than tlic amount due from it to such principal contrac
tor at the time of the commencement of such action."

You will note that this section applies only to a subcontractor
who has done work or labor or furnished materials to a principal
contractor for the eoiistriictioii, repair or removal of any building
or machinery for any county, etc. It seems to be limited to a

building and machinery. The labor performed under the state
ment of facts given by you was for the construction of a highway,
and it seems clear that the right of action cannot be predicated
for such labor upon any provision in sec. 3328. A highway is not
a building, nor is it machinery.
The cases of James v. Davidson, 81 Wis. 321, Bank of Iron

River v. School Directoi's, 91 Wis. 391, Klaus v. Green Bay, 34
Wis. 628 and Raduenz v. School District, 42 Wis. 397, are all
bottomed on the provisions of sec. 3328, and cannot be decisive
of your case. Your county has expended as much for the build
ing of the highway in question as the original contract called for,
and the claim for labor is one against the principal contractor or
his estate, and the sureties on liis bond. Tliey had no contract
with the county wliatcvcr, and by the ruling of our court in the
case of State ex rel. Consolidated Stone Company v. JTouser, 125
Wis. 256, the county is not liable in an action for any such claim.
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Banks and Banking—The limitations on loans that may be
made to individuals do not apply to bonds of the federal govern
ment.

October 4, 1917.

Honorable A. E. Kuolt,

Comntissioner of Banking.

Under this date you ask for my official opinion as to whether
or not the limitations provided by sec. 2024—32 upon the loans
that may be made by slate banks apply to Liberty Loan Bonds
and certificates of indebtedness of the United States government.

Sec. 2024—32 provides as follows:

"The total liabilities of any person, copartnership or corpora
tion to any bank, for money borrowed, including liabilities of
the copartnership, the liabilities of the several members thereof,
except special partners, shall at no time exceed thirty per cent
of the amount of capital and surplus of .such bank; but the dis
counting of bills of exchange drawn in good faith against actu
ally existing values, and the discounting of commercial or busi
ness paper actually owned by the person negotiating the same,
shall not be considered as money borrowed; provided, that by
a two-thirds vote of the directors, the liabilities of any person,
coparlncrsliip or cor2:>oralion may be increased to a total sum not
exceeding fifty per cent of the capital and surplus of such bank
upon approved security."

To"constitute the provisions of the above quoted section a limi
tation upon the amount of money that a slate bank may invest in
liberty bonds the words "person, copartnership or corporation"
must be construed to include the federal government. I know of
no rule justifying such construction. The word "corporation"
is sometimes construed to mean a municipal corporation, but I
know of no case where it has been construed to mean either the
state or the federal government. Moreover, it is a familiar prin
ciple that statutes, in general terms, do not apply to the acts of
sovereignty. It has been said:

'"The most general words that can be devised (for example,
any person oi* persons, bodies politic or corporate) affect not
the sovereign Mu the least, if they may tend to restrain or
diminish any of his rights and interests.' So general prohibi
tions, either" express or implied, apply to all private parties, but
'are not rules for Ihc conduct of a state.'" Milwaukee v. Mc
Gregor, 140 "Wis. 35, 37.
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Moreover, if we consider the purpose of the statute and look to

the evil which it was intended to remedy, we find no justification
for a construction which will limit the amount that state banks

may invest in bonds of the federal government. The purpose of

the statute was to limit the amount which a bank might loan to
any one commercial enterprise, thus making the solvency of the

bank depend upon the solvency of the principal or a few of its

customers. The baidcruptcy of the federal government has not

been of sufficient concern to suggest legislation protecting banks
from its insolvency. Even though the words underscored in the
section quoted were susceptible of a construction which would in

clude the federal government, which they plainly are not, such a
construction would yield to the evident purpose of the statutes,
and the legislature would be saved from the ridiculous position
of attempting to protect state banks from the insolvency of the
federal government.

Bridijes and Highways—Supervisors when proceeding under
sec. 1282 need not give the notice required by sec. 1267.

October 5, 1917.
E. E. Brindley,

District Attorney,

Richland Center, Wisconsin.
Replying to your inquiry of October 3, you are advised that

where, on appeal, the decision of the town supervisors refusing
the application to lay out a highway is reversed and the supemd-
sors proceed under see. 1282, Stats., to lay out the highway, they
are not required to again give the notice prescribed by sec. 1267,
Stats. Morris v. Edwards, 132 Wis. 91, 98.
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School Districts—Taxation—Territory annexed to city for
school purposes only does not create joint school district.

Such territory cannot be taxed to pay for school sites and
buildings, nor to pay principal and interest on city bonds issued
for such purposes.

Such territory should be taxed to pay its share of operating

expenses of said schools.

October 6, 1917.
Honorable C. P. Gary,

Superintendent of Public Instruction.
Some time ago you submitted to me a number of questions aris

ing out of the system of school government existing in the city
of Reedsburg and certain territory lying in the tovm of Reeds-
burg. The following is a copy of your letter:

"It appears that the city of Reedsburg, Wisconsin, is operat
ing its city government and its school government under a spe
cial charter known as eh. 128, Laws of 1887. This charter
conveys certain powers upon the board of education of the city
and upon the city council with respect to school administration.
"At the time of the granting of the special charter the school

district was joint with the city of Reedsburg and certain terri
tory in outlying to^^^^s. The school district has been enlarged
from year to year and is now a joint school distinct. It appears
that from time to time the council of the city of Reedsburg has
levied certain money for the purpose of enabling the board of
education to purchase school sites wholly within the city, and to
erect thereon school buildings. It appears that no tax levy has
been laid upon that portion of the city school district lying out
side the corporate boundaries of the city of Reedsburg for the
purpo.se of paying any portion of the principal or interest on
the bonds issued for the purpose of raising money to pay for the
sites and school buildings.
"I now have the honor to ask:
"1. If school district No. 1, of the city of Reedsburg is a joint

district for the purposes of taxation, and should all taxes for
school purposes including buildings be ]c\ied upon the whole
district 1

"2. If the equalized amount of the proportion of cost of main-
staining the schools may not be apportioned by the city and part
of the joint district lying outside of the city, then what propor
tion, if any, may be assessed against that portion of the town ly
ing in the joint school district?
"3. If it is held that it is legal and proper to levy and collect

a certain proportion of the money hei'etofore raised for the pur
pose of erecting school buildings and the purchase of school
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sites, for how many years back may sueli a claim be entered
against that portion of the district lying onlside the city limits?
"I enclose hciTMvlth an opinion rendered by a member of the

common council of the city of Reedsburg on this ((uestion, which
I would be pleased to have returned for the files of this depart
ment."

The city of Recdsburg is incorpoi-atcd under a special charter
known as eh. 128, Laws of 1887, and contains the follo\ving pro
visions relating to its system of school government, which are ap
plicable to the questions submitted.

"Section 103. All the di.strict of country within the corporate
limits of the city of Rcedsburg and the west half of the west half,
section number two, the north half and the north half of the south
half of section thi-cc, and the south half of the northeast quarter
of section four, all in town twelve, range four east, shall constitute
a school district until the same shall be changed as hereinafter
provided, to be known as school district number one of the city
of Rcedsburg. Any territory outside of and adjoining said city
may be attached to said city for school purposes and the bound
ary lines of said district may be altered and changed at any
iime by the joint adion of the mayor and common council of
the said city, and the supervisors of the town of Rcedsburg; the
said alterations to be made and the .school tax levied and collected
in llie same manner as is now provided by law in the case of
joint districts in towns.
"Section 104. At the time fixed for holding the annual elec-

1ion of o.i'flccrs. in the school districts in towns, next after the
adoption of this charter, there shall be elected in the manner now
provided by law for the election of officers in school districts,
iln-co school ccmmi.ssioncrs in said district, whose tei'm of office
shall be, one for one year, one for two years and one for three
voai's 1 csp^c1•i■^■cly, and annually thereafter at the same time
sball elect m like mamier a commissioner for thi-ce years in place
of the one whose term of office expires. The pre.sent officers of
.school fb.sli'ict number one of the town of Rccdsbui'g, shall ve
rmin as the officers of such district, until such commissioners
shall have boon elected as above prescribed.

(< * « «

"Section 110. The title of the school-houses, sites, furniture,
apparatus and appurtenances, and other property herein men-^
t'oncd, slia^l be vested in the city of Rcedsburg, and the same
while used or appropriated for school purposes, shall not be
levied upon or sold by virtue of any warrant or execution, nor
be subject to taxation for any purpose whatever; and the said city
shall be able to take, hold, and dispose of any real or personal
pstalc Iransferi-ed to it by gift, grant, bequest or device, for the
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use of the schools of said city, whether the same shall be trans
ferred in terms to said city by its proper style, or by any other
designation, or to any person or pci-sons, or body for the use of
said school.
"  * * *

"Section 112. The said board of education shall have power
and it shall be its duty:

<< • •

"5th. Whenever in the opinion of said board it may be ad
visable to sell any of the school-houses, lots or sites, or any of
such school property belonging to the city to report the same to
the council.

"8th. In the name of the city of Eecdsburg to contract for
the repair of school-houses and their appurtenances, and for all
things necessary and proper for ihe support and maintenance
of schools in said city, and generally to have the entire and ex
clusive supervision and control of aU property belonging to
said citv used for said purpose. The board of education shall
have the power, by and with the consent of the council of said
city, to erect, construct, hire and purchase all buildings suitable
for school-houses, buy and lease sites for school-houses with the
necessary grounds, and to furnish the school-houses in the said
city witii the necessary fixtures, furniture and apparatus. No
greater amount shall be expended by the board of education in
any year, under the provisions of this section, than shall be an-
propi'ialed by the council for school purposes during such year.
"Section 113. The council of the city of Rcedsburg shall have

power to annually levy and collect a school tax not exceeding
two per cent, on the real and ]icrsonal property of said city, to
meet the expense of erecting and repairing school-houses, pur-
chasing or hiring sites for school-honses, and supporting aiuJ
maintaining schools.
"Section IM. It shall be the duty of the board of education

to audit and allow each and every indebtedness of said city for
school purposes, and to issue orders therefor, signed by the
president and clerk of the board of education; and all moneys
received by or raised in the city of Rcedsburg for school pur
poses. shall be disbursed by the treasurer of said city upon the
said orders of the president and clerk of the board of education
and in no other way. . , ,, ,
"Section 115. The said board of education shall have power

to permit the children of persons not residents of said city to
attend any of the schools therein, under the care of the board,
upon such terms as said board shall prescribe, fixing the tuition
which shall be paid therefor • * *. •
"Section 110. The council of the city of Rcedsburg, on the

application of the board of education may borrow money for the
erection and completion of school-houses in said city not cx-
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ceedinp: the sum of five thousand dollars and may issue bonds
of said city for the payment of the same, bearing interest not
exceeding seven per cent, per annum, payable annually or semi-
annually and becoming due within ten years or -less, as the
council may by ordinance prescribe. In eaSc said bonds are is
sued the council shall annually levy a tax on the taxable property
of said city, as other taxes are levied and collected, sufficient
to pay the principal and interest of said bonds as the same may
become due; and the money thus raised shall be applied to the
purpose for which it was raised and no other; provided, that no
bonds issued in pursuance to this section shall be sold for less
than their par value.

<< • * #

"Section 149. School district number one of the city of Reeds-
burg shall have the free use of all school-houses, sites and ap
purtenances within the limits of said school di.strict, and the
old school district, as it shall be constituted after this act takes
effect, .shall have the free use of all school-houses, sites and ap
purtenances without the city limits until such time as a settle
ment can be made, and a division of the property and indebted
ness under the statutes in such cases made and provided."

Your statement of facts does not state that the city of Reeds-
burg has adopted any portion of ch. XIV of the General City
Charter Law (sees. 925—113 to 925—119?n, inclusive), relating
to schools, and I assuine that no adoption of any portion of said
law has been made.

It appears from your statement that, pursuant to the provi
sions of sec. 103, ch. 12S, Laws of 1887, other territory outside
of and adjoijiing the city of Rcedsburg has been attached to said
city for school purposes, in the manner provided by said sec. 103.
As I understand it, there are quite a number of cities in the

state where suburban territory has been attached to said cities,
for school purposes only, pursuant to their charters or pursuant
to some special act of the legislature. Such territories thereby
have the advantages of the school systems which said cities afford,
without beeoming a part of the municipality. Under the facts
stated in your letter, the lands which appear to have been an
nexed to the city of Reedsburg for school purposes are part of
the town of Reedsburg but do not in themselves constitute a sep
arate school district organization or municipality. This Scheme
of school organiaation is also sanctioned by the general law of this
state. See subsee. 3, sec. 422, Stats. 1915.

^ec. 110, above quoted, clearly provides that the title to all
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schoolhouses, sites, furniture, and other property of said school
district shall be vested in the city of Reedsburg, and, according
to sec. 112, the common council of said city had authority to sell
and dispose of schoolhouses, lots or sites.

According to sec. 113,- the common council of said city has
power to levy and collect the school tax on the real and personal
property of said city to meet the expense of erecting and repair
ing schoolhouses and purchasing sites. All repairs to school-
houses and other appurtenances are contracted for by the board
of education, in the name of the city of Recdsburg.
The system of school government in force in the city of Reeds-

burg is not unlike the system which prevails in the city of Madi
son. In all essentials, the relation existing between the city of
Madison and certain territory in the town of Blooming Grove at

tached thereto for school purposes is the same as the relation ex
isting between the city of Reedsburg and the territory in the town
of Reedsburg and attached to said city for school pimposes. The
law governing the relations between the city of Madison and the
territory in the town of Blooming Grove, attached thereto for
school purposes, has been thoroughly considered by our supreme
court, in the case of Hall v. Madison, 128 Wis. 132. I quote the
following from page 143 of the opinion rendered therein:

"The situation of the inhabitants of the so-called attached
teri'itory seems simply to be that they have the privilege, on
payment of their share of the exi)cnses of operation of the
Madison schools, to send their children to those schools. In
this .sense this territory and its inhabitants are part of the school
district, but apparently in no other. The school district, so
far as government is concerned, is still the territory included
within the city limits of Madison; that city, through its board of
education, purchases and sells school sites, and builds, operates,
and owns its school buildings without let, hindrance, or aid from
the attached territory. If new school houses must be built, the
city of Madison builds them. The attached territory and its in
habitants receive school privileges, but do not participate in the
ownership, control, or management of the schools. In this riew
it is clear that such inhabitants have no right to vote on the
question of bonding the city of Madison to build a school house.
"As to the $10,000 limitation contained in the act of 1861,

the objection is answered by reference to the provisions of sec.
926—11, Stats. 1898. This is a general act passed expressly for
the purpose, as its terms clearly express, of giving to all cities
operating under special charters the power to issue bonds for
certain purposes, among which is the 'erection, construction, and
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completion of school buildings, and the purchase of school
sites.'"

It seems to me that the above quotation constitutes a specific
answer to the questions propounded in your letter. The territory
lying in the town of Recdsburg and attached to the city of Reeds-
burg for school purposes, does not constitute said school district

a joint school district, within the meaning of the school laws of
this state. Tlie la.st sentence of sec. 1*03, supra, does not so de-
sci'ibe the di.strict under eoirsideration as a joint district. This
section simply provides that school taxes shall be "levied and
collected in the same manner as is now provided by law in case
of joint districts in towns." School taxes in joint districts in
towns are levied and collected aecoi'ding to the provisions of sees.
472 and 473, Slats. 1915.

The proportionate share of the school taxes levied by the com
mon council of the city of Recdsburg for usual and ordinary
school purposes should be certified to the town clerk of the town

of Recdsburg and extended upon the tax rolls against the lands
and property annexed to said city for school purposes. No part
of the taxes levied to pay for the erection and completion of
school buildings or to pay the bonds of the city of Recdsburg is
sued to pay for the erection of school buildings, or the interest
on said bonds, should be certified or levied against the territory
annexed to the said city for school purposes.
According to your statement of facts, I take it that the terri

tory lying outside of the city of Reedsburg has always been as
sessed and has always paid its proper share of the operating ex-
])cn.sc.s of the schools of said city.

Answering your questions in the order and in the language
stated in your letter, it is my opinion that they should be an
swered as follows:

1. School district No. 1 of the city of Reedsburg is not a joint
district, but, by the charter of said city, certain territory was an
nexed thereto and certain other territory has since been annexed
thereto for school puj-ppses. Only the real and personal property
of the city of Reedsburg may be taxed to pay for school buildings
and to pay the bonds issued by said city for the purpose of erect
ing its school building.

2. The equali?:ed proportionate cost of maintaining and opera
ting the schools in the city of Reedsburg may be opportioned and
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levied as a tax on the territory in the town of Reedsburg, which
is annexed to the city of Reedsburg for school purposes.

3. As I have held that it is not legal and proper to levy and
collect taxes on the territory outside of the city of Reedsburg
for the purpose of erecting school buildings, the purchase of
school sites, or to pay bonds of the city issued for the purpose of
erecting school buildings, the said city of Rccd.sburg has no claim
against said territory arising out of the failure of said tcrntop-
to annually contribute any taxes to the amounts paid out by the
city for the purposes mentioned.

Couris^Taxaiion—Justicc court has jurisdiction of a case
brought to recover illegal taxes paid under protest.

October 11, 1917.

C. T. Edgar,
Acting District Attorney,

Wausau, Wisconsin.

In your letter of October 4 you state that a judgment was ren
dered against the town of Hull. Marathon county, for $!5.G9 and
costs under date of July 30, 1917. The judgment was for ex
cessive taxes paid on real estate. You enclose a certified tran
script of the docket and (estimony and you ask whether the justice
court can have jurisdiction of such a matter. You state that, you
have the imprcs.sion that a claim for refund of excessive real
estate taxes cannot be made in justice court.
Under sec. 1164, Stats., a right of action for taxes illegally paid

is expressly given. . t •
Under sec. 3572 a justice of the peace is given jurisdiction

over

"Actions arising or growing out of contract, express or im
plied. wherein the debt or balance due or damages claimed shall
not exceed two hundred dollars."

In the case of Ruggles u. City of Fond dn Lac, 53 Wis. 436, it
is stated, p. 443, that when money is paid under protest for an
ille^'al tax, there is an implied promise to repay in such cases.
A justice of the peace having jurisdiction over a case arising

on implied contract under see. 3572, it follows that he will have
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jurisdiction of a.case involving the refunding of a tax illegally
collected.

In the ease of Field v. City of Elroy, 99 Wis. 412, an action
was conunenccd for the recovery of $38.50, which was the amount
of money paid by the plaintiff to the city of Elroy for a tax
claimed to be illegal, together with the costs. This action was
brought in the circuit court and the costs were not allowed be
cause it should have been brought in justice court. The state
ment of the case does not show that the claim was for taxes paid,
but the record which I have examined in the supreme court shows
that is the fact.

I iaiow of no rule of law or statutory provision from which I
could be warranted in drawing the conclusion that a justice court
has no jurisdiction of an action of this kind. The above authori
ties seem to indicate that a justice will have jurisdiction of such
a case. Your question must, therefore, be answered in the
affirmative.

thff t r?r that teachers in state schools for
Ssinn H "T t'^^-'hers' insurance and retirement pro-
Xn h T' " tibandoned the professionwhen the law went into effect.

Honorarek R. E. Lovelanp, HecreAary,
■  Teachers' Insurance and Uetirement Fund.

n your letter of October 5 you state that the trustees of the

tte^fX —^ — -
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Sec. 460—19, Stats., as amended by ch. 346, Laws of 1917, pro

vides as follows:

"The term 'teacher' as used in sections 460—1 to 460—20, in
clusive, shall include all persons legally employed in teaching
in the public schools of the state of Wisconsin outside of cities
of the first class, and all persons legally or officially employed
or engaged in superintending, supervising or inspecting such
public schools; provided that {or the purpose of this ad all
schools for the deaf and all schools for the blind in this state
outside of cities of the first class, under the supervision of the
state hoard of control, and supported wholly or in part by pub
lic money, shall he included in such public schools; provided fur
ther that teachers employed in said scJiools for the deaf and
schools for the blind tvhen this act takes effect, and ivho did not
have the nght of choice when cJiapier 323, laws of 1911, was
passed, may by January 1, 1918, elect to come under the provi
sions of chapter 323, laws of 1911, and all acts amendatory
thereof upon payment of the assessments provided for in subsec
tion 2 of section 460—8, said assessments to be based upon the
salaries and all compensation in lieu of salaries received as teach
ers in said schools since September 1, 1912."

That part of the section which is underlined was added by the
amendment in ch. 346, Laws of 1917.

It appears from your statement of facts that Mr. X. has taught
fourteen years outside of Milwaukee and fourteen years in the
scliool for the deaf at Delavan prior to the enactment of said ch.
346. He had, therefore, more than twenty-five years of teaching
in the public schools of Wisconsin at the time of the enactment of
said ch. 346. It appears from your statement of facts, that he
left the profession of teaching in 1916, and, as I am informed,
has assumed other activities. In an official opinion given to you
under date of March 24, 1916, it was held that the teachers' re
tirement fund was not available to one who had taught twenty-

five years before the passage of the law and had abandoned the
jirofession before the law was passed. Vol. V, Op. Atty. Gen., p.
259. Mr. X., when the original law relative to the teachers' re
tirement fund was passed, in 1911, was not engaged as teacher in
the public schools of Wisconsin, as at that time the schools for the
deaf were not included as part of the public schools.
Under ch. 346 the schools for tlie deaf flave been expressly in

cluded as part of the public schools in contemplation of said sec.
460—19, Stats.

12—A. G.'
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I believe the cleci.sion of the attorney general in the opinion re

ferred to is decisive of this ease. The same principle applied in

that case applies to the facts submitted in this case. When the
law was amended making the school for the deaf a part of the
public schools in contemplation of the teachers' retirement fund,
Mr. X. had already abandoned the teaching profession. He is,
therefore, barred from claiming the benefits of that fund. The

statute does not include a person who has abandoned the teaching
profession after having taught twenty-five years in the public

schools of the state.

Public Officers—Counties—County Highway Commissioner—A
member of a county board is ineligible to the position of county
highway commissioner during the term for which elected. He
may not by resigning make himself eligible to said position.

October 12, 1917.
E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.
Your letter of October 11 reads as follows:

"At the next scs.sion of our county board of this county, a
county highway commissioner will be elected. I understand
that a man who at the present time is chairman of one of the
town boards in the county, will be a candidate for the office of
highway commissioner.
"I observe from your opinion dated October 12, 1916, to Mr.

Clarence TeSelle of Antigo, Wisconsin, and which opinion ap
pears in Vol. V, Op. Atty. Gen., p. 762, that a chairman of a
town board of supervisors is ineligible for the office of highway
commissioner during the term for which he is elected and I
would like to have your opinion as to whether or not a chairman
of the town board of supervisors will be eligible for the office
of highway commissioner in the event that he resigns as chair
man of the town board of supervisoi-s and as a member of the
county board, prior to his election as county highway commis
sioner."

A portion of the opinion referred to in your letter reads as
follows:

"Reading the above quoted statutes together, it is clear that
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the person moTitioiicd in. your letter is not elij?iblc to the office
of county highway commissioner. He became ineligible with
his election to the office of chairman of the town board of super
visors and such incligibility will continue during the term for
which he was elected, even though he has in the mcantiinc, for
other reasons, i csignod as chairman of his town board. In
words he will not be eligible to hold the position of county high
way commissioner until after the expiration of the term as
member of the county board for which he was originally elec
ted."

It seems to me that the above constitutes a decisive answer to
the query contained in your letter and that I can add nothing to
the language there used which will make it any plainer. A chair
man of a town board of supervisors cannot resign and thereby
hope to make himself eligible for the position of county highway
commissioner. He is ineligible to hold said office until after the
full term for which he was elected has expired.

Bridges and Failure of supervisors to act within
sixty days after highway application is filed with town clerk is
an adverse decision; if reversed by the commissioners the super
visors must give notice of hearing and at the hearing must lay out
the highway.

October 15, 1917.

E. E. Brindley,
District Attorney,

Ricliland Center, "Wiscon.siii.

Further answering your inquiry of October 3, 191 I ara of
the opinion that where an application to lay out a highway is
filed with the town supervisors, and the latter take no action
thereon whatever within sixty days, and thereafter the commis-
sionei-s appointed to review the determination of the supeiwisors
not to lay out the highway reverse such determination, the super
visors arc then bound to make out a notice fixing therein the time
and place they will meet to act upon the highway application.
In other words, the decision of the commissioners is in effect

a command to the supervisors to take up the matter at the exact
point where they ceased to act and to proceed as though they had
before acted in compliance with the statute. A different construe-
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tiou of the statute would, I fear, result iii making the same un
constitutional. Should the supervisors now proceed without no
tice to the owners of lands that may be taken by such highway,
such owners would not be furnished any opportunity to be heard.
Before their property can be taken an opportunity to be heard
must be olfered.

A further effect of the decision of the commissioners is to com
mand the supervisors to lay out the road applied for.
These conclusions seem very plain from the statutory provir

sions which are applicable.
By sec. 1267, Stats., the supervisors are required, upon the

proper application to them for laying out a highway, to issue a
notice of the time and place for hearing the same.

Sec. 1276 provides that any person aggrieved by the refusal
of supervisors to grant an application for a higliway may apply
for the appointment of commissioners to review such determina
tion.

*  * * Failure of the supervisors to act upon the an-
plication required by section 1267 within sixty days after the
same was filed in the town clerk's office shall be deemed a re-
fusal to lay out * * • the highway; and any person who
shall consider himself aggrieved by such refusal, may appeal
theretrom in the manner herein provided for an appeal from
the^oi'der refusing to lay out * • * the highway." Sec.

"When an appeal shall have been made from the determina
tion of the supervisors refusing to lay out • • • the high
way, and such determination shall lie finally reversed by the
commissioners, the supervisors shall proceed to lay out * ' * •
such highway in the same manner and the proceedings thereon
shall be the same as if they had originally determined to lay
out • • • such highway." Sec. 1282.

Had the supervisors originally determined to lay out such
highway, they certainly would have fixed a time and place for
hearing and given notice of the same. Not having heretofore
done that, they are now under law obliged to take such action.
The jircscnt situation is easily distinguishable from one where
upon due hearing before the supervisors the application is denied.
In the liiltcr case parties in interest have had notice and have
been heard or given an opportunity to be heard.

Besides, if there were any doubt as to the proper procedure,
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the doubt should be resolved in favor of now giving notice of a
hearing. If such action is not required, it would be merely super
fluous, and would not invalidate the proceedings, whereas, if it
is essential and is not given, an order laying out the highway
would be fatally defective.

Banks and Banking—A state bank cannot act as a real estate
broker or deal in lands generally.

October 15, 1917.

Honorable A. E. Kuolt,

Commissioner of Banking.

Yours of October 9, transmitting letter from the president of
the "Wisconsin Association of Real Estate Brokers and newspa
per clipping, has been received.
You ask for an opinion as to whether "a state bank has a legal

right to do a general real estate business."
It has no such coriioralo power. That is the unmistakable and

express answer given to your inquiry by the statute.

"A bank may purchase, hold and convey real estate for the
folloAving purposes only:
"First. Such as shall be necessary for the convenient trans

action of its business, • * * . • » • ^
"Second. Such as shall be conveyed to it in satisfaction ot

debts previously contracted in the course of its business.
"Third. Such as it shall purchase at sale on judginents

*  * * under securities held by it, but a bank shall not bid at
such sale a larger amount than is necessary to satisfy its debts
find costs
"Fourth No real estate acquired in the cases contemplated

in the second and third subdivisions preceding, shall be lield for
a longer time than five years, except an extension is grmited by
the commissioner of banking. * * *•" ' Sec. 2024—19, Stats.

The advertisements in said newspaper clipping indicate that
certain state banks have "farm and wild lands for sale." Noth
ing is said there about the purchase of land, hence the advertise
ment docs not disclose that the bank is necessarily engaged in
buslnes.s outside of its charter authority. While banks may buy
only under the conditions and for the purposes specified in the
statute, they are unrestrained in the sale and the manner of effect-
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iag sale of their lands. Tliey not only may sell their lands, but
unlcs.s an extension is granted, they must sell within five years
from the acquisition thereof all lands except those necessary for
the conduct of their banking business. Of course, advertising
their lands for sale is an ordinary and strictly legitimate way of
attracting buyers and thereby eifecting sale.
It is to be remarked in this connection, however, that a state

bank is limited to powers that are necessary and usual "in carry
ing on the banking business." See. 2024—9, Stats. This does
not authorize a bank to act as a-land broker or to deal in lands
generally.

Public Officers—County Board—County Council of Defense
J he county boai'd has no check upon the expenditures by the de
fense council of appropriation made under subd. (22), sec. 670,
Stats, (see. 1, ch. 241, Laws of 1917).

October 16, 1917.
Honorable A. H. Melville, Secretary,

State Council of Defense.
I quote your letter of October 11, 1917:

"Up in Manitowoc county the county board is verv reli<douslv
scrutinizing all of the bills contracted by the countv couneli
ot defense. The county lioard appropriated $2,000 for the use
of the county council, and it appeai-s somewhat of a burden to
the county council to feel that it ha.s no authority to spend small
sums of money Avithout the sanction of the county board.
"Will you be kind enough to construe the act authorizing

county boards to appropriate moncv in behalf of the county
councils in order that we may have this opinion to submit when
ever controversies bet,ween county boards and county councils
arise?"

County boards may lawfully appropriate public money to
county councils of defense. A new subdivision was added by
ch. 241, Laws of 1917, to sec. 670, Stats., which reads;

"(22) The county board may appropriate annually for the
benefit of, and pay over for the aid of, county councils of de
fense, authorized by the .state council of defense, during the time
the United States of America is at war. a sum not to exceed three
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one huiidreths of one mill on the dollar on the assessed valua
tion of the property in said county." (Renumbered subsee.
(23), sec. 670, by eh. 678, Laws of 1917.)

The power of the county board in the premises is limited to
making the appropriation of such sum. In the expenditure
thereof the county board has no part or power. Once the ap
propriation has been made the sum appropriated should be re
garded as segregated in the, county troasuiy from other public
funds and be there held separate as "county council of defense
funds.''

The county board does not expend that fund and has no au
thority over its expenditure. That power is vested elsewhere.

"All sums appropriated under the provisions of this act
shall be expended by said county councils of defense, under the
advice of the state council of defense." Sec. 2, ch. 241, Laws of
1917.

The county council is given full authority by the statute just
quoted toexliend this fund and need ask permission or advice of
none, save the state council of defense. When any expenditure
has been authorized and made by the county council, with the ap-
proiiation of the state council, such expenditure must be honored
by the county treasurer and paid upon the order of the county
council, if within the appropriation theretofoi-e made by the
county board.

Should the county board, for purposes of bookkeeping,
wish to list the expenditures made by the county council and pass
upon them, in form, there can be no objection to its domg so,
but it would be only a formal procedure. The county board has
no cheek whatever upon those expenditures.

It is true that the county treasurer is by statute commanded:

" (2) To pay out all moneys belonging to the county only on
the order of the county board, signed by the county clerk and
countersigned by the chairman,except when special provision
for the pnumcni thereof is or shall he otherwise made by law.
See. 715, Stats.

But in this instance other provision is made by law. Said ch.
241 expressly directs that this fund shall be expended by the
county council of defense.
For uniformity in accounting it would be proper, if desireq,

j. ' iVrffin'
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to pay out this fund upon treasury warrants or orders signed by
the county clerk and countersigned by the county chairman, but
that coui-se is not i-oquircd by statute. The disbursement of the
fund by the county treasurer may be made as before stated upon
the order of the county council of defense as o. k'd. by the state
council, and must be so expended and paid, unless by consent of
the county council a different routine is agreed upon.

Fish and Game—A gun in unlawful use is subject to confisca
tion notwithstanding the owner is without knowledge of such il
legal, use, and he cannot recover the same in replevin case.

October 18, 1917.
State Conrervation Commissiqnt,

Tbidcr date of October 15 you state:

"Andrew Olson was arrested for a violation of the Fish and
on found guilty. His gun was seized undersec.^ 20.05, subsec. 7, p. 28. Fish and Game Laws.
It appears tliat Andrew Olson borrowed the gun so seized

from his neighbor, James Austin. James Austin demands the
return of liis gun and his attoi-neys write us that they will com
mence replevin action unless the gun is returned."

You ask whether under the circumstances the gun is subject
to confiscation. This raises the question of whether property be
longing to an innocent mvner, but put to an unla-ivful use by an
other,, is subject to confiscation.
I passed upon this question in an opinion to be found in Vol.

Ill, Op. Atty. Gen., p. 410. wherein the authorities were rather
eomprehensivclv reviewed and found to be quite numerous upon
the proposition that the innocence of the owner does not with
draw the property from the penalty of confiscation. The au
thorities cited justifying the conclusion were: TJ. S. v. Brig
MalcJ; Adiicl, 2 How. 102: Dohhin'.t Distillery v. 77. S.. 6 Ottp
395; Boggs et al. u. The Commonwealth, 76 Va. 989; Common
wealth V. Ga7nmg hnplements, 155 Mass. 165; Fisher v. McGirr,
1 Gray 1; Commonwealth v. Intoxicating Liquors, 107 Mass. 296.
My opinion upon the question submitted in your communica

tion of the 15th, therefore, is that the gun is subject to confisea-
tipn and that Austin can not maintain replevin therefor.
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Fish and Game—Unlawful to transport in any manner more

than 50 pounds of fish at one time."

October 18, 1917.

State Conservation Commission.

In your communication of October 16 you say:

"We beg to refer you to sec. 20.47 of the new Fish and Game
Laws, covering the transportation of fish. The law particularly
states that residents arc restricted to making a shipment of game
fish not to exceed twenty pounds in each period of seven days.
The section also provides that in lieu of twenty-pound shipment
a person may transport game fish not exceeding fifty poun(^. ̂
"Certain fishermen who we believe are illegally taking fish m

the vicinity of McFarland, Wisconsin, transport as high two
or three hundred pounds of fish to Madison every week, bring
ing them in by automobile or with team."

You inquire whether in my opinion this is a violation of the
statute.

Subd. (2), sec. 29.47, provides;

*  * No person shall transport or cause to be trans
ported, or deliver or receive or offer to deliver or receive for
transportation, at any time, any game fish taken from inland
waters other than as follows; * * *•'

This, you will notice, is an absolute prohibition upon the right
of any person to transport or cause to be transported any game
fish taken from inland waters, except "as thereafter provided in
the section. Any person, therefore, claiming the right to trana-
port game fish of any kind taken from inland waters must find
some authority therefor in some other portion of the section.

Par. (a), subd. (2), authorizes one shipment only of not more
than one package, and containing not more than twenty pounds
of game fish of any variety, by any resident, to any point within
the state, or by any nonresident licensee to any point without the
state in each period of seven days.
Par. (b) of said subsection provides:

"Any shipment containing more than twenty but not exceed
ing fifty pounds of game fish of any variety other than those
named in paragraphs (c) and (d) of this subsection may be
transported only to a point within this state, and must be ac
companied by the owner from the point of shipment to the point
of destination.''
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These are the only provisions which can be invoked to justify
the shipment or transportation of any game fish taken from in
land waters whatever, from which it is plain that no authority
exists for the shipment or transportation at anj' one time of more
than fifty pounds of such fish. Anyone transporting in his auto-
mobilei or in any other majuicr, two or thi'ee hundred pounds of
fish at one time is guilty of an offense under sec. 29.47.

Public Officers—Town Chairman—County Highway Commis
sioner—A town chairman is ineligible to appointment to the office
of county highway commissioner during the term for which he,
was elected.

October 18, 1917.
E. S. Jedney,

District Attorney,
Black River Falls, Wisconsin.

In your communication of October 16 you refer to my opinion
rendered you under date of October 12, relating to the ineligi-
bility of a town chairman to appointment to the office of county
highway commissioner during the term for which he was elected
town chairman. You say:

"T find that sec. 8]7 provides for the acceplancc. by the town
board of the resignation in writing of any town office?- and it
would seem that if a re.signation took place pui-.suant to this sec
tion it would remove the ineligibility of the person so resigning
for the office of highway commissioner. I have noticed the pro
visions of sec. 976m [Stats. 1915, renumbered sec. 17.19], but
thought such statute applied only dui-ing the period .such pei-son
is a member of the county board and pi-ior to his resignation.
I would thank you to give me your supplementaiy opinion in
this nuitter, giving me your reasons for holding that such in
eligibility continues during the whole term even though a resig
nation takes place pursuant to the statute above referred to, and
if sec. 976in contains the reason why is it made applicable to a
situation of this kind."

It is difficult for me to more plainly state the reasons for my
conclusion than is done in my opinion to Clarence J. TeSelle,
Vol. V, Op. Atty. Gen., p. 762. I think there can be no question
that upon the election and qualification of a town chairman he
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ipso facto becomes a member of the county board as of that date.
He is elected for the term of one year. Now, sec. 976wi, Stats.
1915 (sec. 17.19), provides:

"No member of any * • • county board shall, during
the term for which he is elected, be appointed or elected to any
office or ])ositioii which has been created by, or the election or ap
pointment to wliich is vested in, such * * * county board.

You will observe that the term of his ineligibility is not during
the time he occupies the position as a member of the county board,
but such ineligibility attaches during the term for which he was
elected. He cannot remove such ineligibility by resigning his
position, and it was no doubt the deliberate purpose of the legis
lature to make the term for which he was elected the term of his
ineligibility to. prohibit members of the county board using their
influence as such members to secure the favorable consideration
of their associates on the county board for appointments to po
sitions. I think the purpose of the statute is clearly manifest.
The prohibition would amount to nothing at all, if it could be
circumvented by the the simple procass of resigning. Personally,
I cannot see how any doubt as to the correctness of this construc
tion can be entertained. Both the literal meaning of the statute,
as well as the evil to be snpprcs.scd, command the construction
which makes a member of a county board ineligible to any ap

pointment by the favoi* of the county board during the term for
which his constituency has elected him to represent them upon
that county board.

Fish and Game—There is no violation of the statute where two
licensed hunters, each having 14 ducks, alight from a train and
one carries all the ducks while the other carries-the baggage.

John Roberts, October 18, 1917.
District Attor^iey,

Grand Rapids, Wisconsin.

In your letter of October 13 you say;

"T would be pleased to receive your opinion as to whether
any state law is violated under the following circumstances;
"A. and B., who are out hunting together, have each a string
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of fourteen ducks and mudhens. On leaving the train on which
they are riding A. picks up both suit cases, guns and luggage,
and B. picks up and carries from the train to the bus both
strings of birds, and the rest of the hunting, etc., the parties
being close together in each other's presence, and the birds being
carried as stated, and each man being provided with a hunting
license.

"Is the party who carries the two strings of birds under the
circumstances above stated liable to punislunent under the stat
utes?"

Sec. 29.46, Stats., provides, in part:

"Each holder of a hunting license may carry with him openly
in his personal possession," etc.

It is not the purpose of the law to reach technical violators
thereof, nor is it the attitude of the conservation commission to

be unreasonable in the enforcement of technicalities. The two

persons in question each had a hunting license. Each was
entitled to the possession of fifteen birds. The fact that one was
carrying the birds for the other from the train to the bus, thereby
having in his physical possession more than fifteen does not
bring it within the meaning or intent of the statute. It is very
obvious that there is no violation of the spirit of the statute in
volved in the act you outlined. Your question is, therefore,
answered in the negative.

Edticutioii^Basis of prorating state aid to cities which have
expended more than maximum allowed for any one city in voca
tional schools is the maximum amount under sec. 20.33, Stats.

October 19, 1917.
State Board of Education.

In your letter of October 16 you state that your secretary has
been asked to audit the claims for state aid of the Wisconsin vo
cational schools under see. 553p—6, Stats. 1915 (sec. 20.33,
Stats.) ; that under the terms of subsec. 4 of this section, aid is
payable according to

one-half of the amount actually expended for maintenance and
salaries of teachers for instruction" with the provision that "in
no case shall the amount appropriated exceed twenty thousand
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dollars for any one city of the first class, nor more than ten thou
sand dollars for any other one city, town or village."

You say that under subsec. 5 it is provided that if the appro

priation by the legislature for this aid is not sufficient to pay the

approved claims, the funds available shall be prorated

"in the proportion that the amount due any town, village or city,
bears to the total amount of aid demand • *

You state that the indications are that this year there will not

be sufficient funds to pay all claims and that it will, therefore,
be necessary to prorate; that there are three cities, however,

whose claims exceed the maximum amount provided under sub-
sec. 4.

You inquire which of the folloiving figures should be used as
the basis of prorating in determining the amount payable to
these cities:

1. One-half the amount of their disbursements for mainte

nance and salaries of teachers, or,

2. The maximum specified in subsec. 4.
Said subsec. 4 provides in part as follows:

" * * • The secretary of state shall then draw a warrant
payable to the treasurer of such city, town or village, in which
such industrial school is located, for a sum equal to one-half the
amount actually expended for maintenance and salaries of teach
ers for instruction specified in subsection 1 of section 553p—3
of the statutes, but in no case shall the amount appropriated ex
ceed twent.v thousand dollars for any one city of the first class,
nor more than ten thousand dollars for any other one city, town
or village."

Said subsection provides if the appropriation provided for in
sec. 172—41, Stats, (renumbered see. 20.205), is not sufficient
to pay the approved claims of any one year, xmder the profusions
of subsec. 4 of this section, then the funds available shall be dis

tributed among the towns, villages and cities entitled to the aid
in the proportion that the amount due any tofvn, village or city

bears to the total amount of aid demand for any one year, by all
the towns, villages or cities entitled to aid under the provisions
of sees. 553p—1 to 553p—9. inclusive, and 553p—15, Stats. 1915.
You will note that the amount available for distribution is to

be prorated among the towns, villages and cities in the propor-
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tion that the amounl due to the town, village or city bears to the

total amount of aid available.

The three cities which have expended more than the maximum
amount provided for mider subsec. 4 cannot have more due than

the limit fixed by the statute, which i.s $20,000 for cities of the

first class, and $10,000 for any other city, town, or village. This
would seem to be the amount which must be taken as the basis

for prorating, and you are advised that where the amount due

any city is more than the limit provided for, the limit must be
taken as the basis upon which the prorating is to be made.

Fish, and Game—Tags on additions to nets licensed under old
law must be paid for at rate fixed by new law.

October 19, 1917.
State Conservation Commission.

In your letter of October 9 you state that the Fish and Game
Laws, prior to the 16th day of July, 1917, provided a license fee
as follows, covering eommei'cial fishing on Lake Jliehigan:
Two dollars for a gill net license, plus twenty-five cents for a

tag to be attached to every two thousand lineal feet of net or
fraction thereof.

Two dollars for a license to use pound net or nets, plus twenty-
five cents for a tag to be attached to every pound net.
You state that ch. 668, Laws of 1917, which became effective

July 16, 1917, provides the follo\ving license fees:
Two dollars for a gill net license, plus fifty cents for a tag to be

attached to every two tiiousand lineal feet of net.
Two dollars license for each pound net plus twenty-five cents

for a tag to be attached to every pound net.
You state that all licenses expire on the Slat day of December

following date of issue.

You submit the following questions:

"If John Doe bought a gill net licen.se prior to Julv 16, and
after tlint dnto desires to use 10.000 additional feet of net. can
he purchase the necessary additional tags at 25e. each, or must
he pav fiOc. for each tag, as provided by ch. 668, Laws'of 1917?
"Tf John Doe bonghl a pound net license prior to July 16 and

10 tags to use 10 pound nets, and after July 16 decides that he
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wishes to use, five more pound nets, can he secure the use of the
additional five nets by buying five tags at 2i5c. each; or, must he
pay $2.00 plus 25e. for the tag for each of the five pound nets, as
is provided by eh. 668, Laws of 1917?"

You state that it is your contention that the fishermen must
pay whatever the fee may be under the revised law, as contained
in said ch. 668; that they may use for the balance of the license
period what nets they licensed prior to July 16, but that they
cannot add to such licenses at this time under the old fees.
You are correct in your position. Any purchases that are

made after the new law went into effect must be made in com
pliance thereto. The old law is no longer in existence, but the
licenses that have been once granted under the old law are valid
until they expire.

Bridges wnd Highways—State and United States Aid—Trunk
Line Roads—Construction is not required in every county every

year; state and United States aid allotted to a county for several
years may be expended and the county's contribution raised in
a single year.
The state highway commission is to decide the time and place

joint funds are to be spent.

October 19, 1917.

"WlSCONRIN HiOHWAY COMMISSION.

On October 6. 1917, you asked to be advised regarding the
construction of the State Trunk Highway Law enacted as ch. 175,

Laws of 1917.

You interpret that statute as authorizing a scheme of highway
improvement covering a three-year period ending June 30, 1919,
and under which all construction work in any particular county
or'counties may all be done in one of the three years, or may be
done partly in each year, as to you may seem be.st calculated to
serve the public interests. That construction enables the state
highway commission to expend in certain counties all of the fed

eral and state aid funds available for the entire state of Wiscon

sin up to July 1, 1918, and that such aid available during the

next year may be expended in the balance of the counties of the
state.
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With that construction of the statute I agi'ee. In reading the
state statutes, we are to distinguish between the funds which are
"allotted" to counties out of federal aid, from funds "ex

pended" or contracted to be expended out of that appropria
tion. Subsecs. 1, 2, 3 and 4, sec. 1314, Stats., speak of federal
money allotted to the state and to the different counties. These
allotments may or may not be expended, and it is only when the
question of expending the money arises that it becomes necessary
to determine the amount which any county is required to raise
and the manner of raising the same.

The notices jmu have filed or are about to file with county clerks
state the

"amount of joint federal and state funds allotted to the county
for construction"

for each of the three years ending June 30, 1919.. This notice
could have been filed at any time after the law was published

(May 11, 1917), and if the trunk system was then selected,

"and if the county board shall make the county's share of the
funds necessary for construction immediately available, con
struction in such county may be carried on in accordance with
the provisions of this act in the calendar year of 1917." Sec.
1314, subscc. 4,,Stats.

The statute left it optional wth any county to make expendi
tures possible under this new road law during the present calen
dar year, and the section quoted from does not state the fiscal
years for which the county may make its share of the funds
available. For aught that is said here, it could make available
at once its share for the entire three-year period. In this con
nection, it is to be noted that there is now available federal, aid
for two fiscal years, and that on July 1,1918, such aid for a third
year ̂vill become available.
We further notice in this connection that the amount available

each year for construction in any county shall not be expended
in such county until its county board shall have made available
and paid into the

"state treasury an amount equal to one-half the total amount
allotted from the joint federal and state funds to the county for
said year or years." Sec. 1314, subsec. 5.
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This provision very plainly authorizes a county which may fail
to pay into the state treasury during the current fiscal year its

share of the state and federal aid allotted to it for the year, to

pay later its share for this and the succeeding fiscal year; and
upon such payment, the expenditures for both fiscal years could

be made during the second year. It seems to me that it also au
thorizes the state highway commission to control the years in
which the expenditures during the first three years shall be made
in any county.

But this matter is not left to inference. It is expressly cared
for by subsec. 7, sec. 1314, Stats.

"Nothing in this act shall be construed to direct that construc
tion must be performed in every county in every year. Pro
vided, however, that on or before June 30, 1921, each county
which makes available its share of the constraction funds as

herein provided must have had expended in it for construction
or have had allotted to it to be later expended in it for con
struction, the total amount from the federal and state funds
which it is entitled to * *

We reach the same conclusion when we look to the statutory

provision for supplying the county's share of this road fund.
The county board is not limited in the raising of funds in any
particular year to the allotment made to it for that same year.

It is broadly inferred, if not expressly stated, that the funds for
a series of years may be raised at one time. This would enable
the work to be done in larger units and would require fewer eon-
tractors, and it is altogether natural to suppose that the legis

lature intended to leave the authorities a rather free hand in this

particular.

Subsec. 5, see. 1315, authorizes every county board, at a special
or annual meeting, to raise the funds needed to pay "its share of

the cost of any proposed improvement" and the same must be

paid into the state treasury before actual construction begins:

"• • • The proceeds of county bonds issued under the
provisions of section 1317m—12 of the statutes, may be used to
pay the county's share of the cost of any improvement made in
accordance with the provisions * •

The county board, by this subsection, is authorized to

"appropriate, transfer from other funds, or borrow and make
immediately available, any sum of money required to be paid
into the state treasury by the county under the provisions of

43—A. G.
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this section. At the same meeting the county board shall levy
a tax sufficient to pay the principal and interest of any indebted
ness so authorized, as the same becomes due, and when such tax
has been collected the county treasurer shall reimburse to the
proper fund or credit or the amount borrowed, with interest, if
any, in accordance with the provisions of this subsection." Sec.
1315, subsec. 5.

If any county board fails to make available within a reasonable

time, after notice from the conunission,

"the county funds necessary to insure the construction • ♦ •
determined upon • • the commission shall, in writing,
notify the secretary of state who shall levy a special tax upon
said county • * • and when collected the proceeds shall be
paid into the state general fund » « « and set aside by the
commission for the special improvement and expended there
for." Sec. 1315, subsec. 6.

Here again the commission is given power to determine when
the county funds are needed. In other words, the commission

decides when any particular improvement shall be made. Of
course, the counties are ultimately to have expended in them the
sums which correspond to their share of the state and federal
allotments, but the time when such expenditures shall be made is
within the discretion of the commission-—at least, within the threer
year period before mentioned.

The proviso in subd. (e), subsec. 3, sec. 20.04, Stats, (sec. 3,
ch. 175, Laws of 1917), expresses what would probably have been
otherwise inferred. That proviso serves merely to make appro
priations for a term of years cumulative and continuing. It
avoids any possible question as to whether any unexpended bal
ance of a particular year's appropriations remains available the
succeeding year. This proviso is supplementary to and to be
read in connection with this part of see. 3 of the federal Rural
Post Road Act of July 11, 1916:

"So much of the appropriation apportioned to any state for
any fiscal vear as remains unexpended at the close thereof, shall
be available for expenditure in-that state until the close of the
succeeding fiscal year."

The language just quoted makes very evident that the sums
api)ropriated and apportioned to the state for any year and the
sum expended during that year need not be equal. It is, there-
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fore, the plain duty of the highway conimission, under subd. (c),
subsec. 3, see. 20.04, to set aside annually an amount which it
estimates will cover the state's one-third of the actual cost of
improvements to be made during the fiscal year beginning July
1. The amount so estimated may bo the same as the federal

apportionment for that year, and it may be more or less, depend
ing upon the facts and conditions existing at the beginning of
that particular year. The estimate made on the first of July,
fixes, or rather, limits the amount of the state appropriation for
the coming year. It is absolutely as though it had been limited
by a direct appropriation by the legislature.

*  * Payments from the appropriation made by para
graph (c) of this subsection shall not exceed the amount which
the state highway commission shall have estimated to be neces
sary to meet the provisions of said paragraph; which estimate
shall be in writing, and shall be filed with the secretary of state
before the first day of July of each year. Such estimate shall
be accepted by the secretary of state as if the same had been ap
propriated by the legislature. * * Subd. -(e), subsec. 3,
sec. 20.04.

The limitation is this: no more can be expended for construc
tion in any year from the appropriation under par. (c) than

"the state highway commission shall have estimated to be neces

sary" to meet the expected disbursements for the coming year.

Bridges and HighwoAjs-—Towns—A county may not reimburse
a town for money spent by the town upon its own initiative in

putting culverts in a prospective state highway.

October 22, 1917.
WlLLARD E. GaeDE,

District Attorney,

Sturgeon Bay, "Wisconsin.

It appears from your letter of October 5,1917, the accompany
ing statement of your county clerk and the letter of H. E.
Holand, chairman of the town of Gibraltar, that the highway
through the unincorporated villages of Pish Creek and Ephraim
was constructed by the county authorities under the County and
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State Aid Law; that the construction contraetcd for and which

was being put in was nine-foot macadam; that the owners of
property in those villages abutting on the highway, in order to
secure the improvement of the street from curb to curb abutting

their property, arranged with the contractor and paid him for
improving the street to the full width. The improvement, over
and above the nine-foot roadway, was all paid for by voluntary

donations of the property owners, and the payments, with the
exception of fifty dollars, were made to the contractor directly;
that the fifty dollars was paid to the county treasurer; no part
of the money donated was ever in the town treasury; this town
in which these villages are located, has applied to the county for
state and county aid, the application being based upon said dona
tions, and the quc.stion arises: Is the town entitled to such aid
on account of said donations?

I am very clearly of the opinion that it is not entitled to such
aid. To entitle a town to such aid on account of donations, it
is necessary that the donations be made to the town, and be ac
cepted by the town board. Subsec. 3, sec. 1317wj—4. When so
donated and accepted, such funds are to be regarded as though
raised by taxation; that is, they are then to be paid into the
county treasui'y, as a prerequisite to county and state aid. Par.
(b), subsec. 1, sec. 1317m—4. None of these requirements were
complied with in this case. Therefore, there is no basis for
county or state aid.

The long and short of it seems to be that the owners of abutting
property levied upon themselves and voluntarily paid special
assessments such as the statute provides for for owners of such
property in incorporated villages. The property owners have
received what they bargained for, and presumably paid no more

than the value of the benefits received, and may have paid less.

There is no occasion here to attempt to stretch the statute to cover

a ease not within it.
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Counties—Towns—BHdgts and Highways—A town which ^
has expended funds in improving or maintaining a portion of the
county system of prospective state highways may not be reim
bursed by the county.

October 22, 1917.

WiLLARD E. GaEDE,

District Attorney,
Sturgeon Bay, Wisconsin.

From your letter of October 13, 1917, and accompanying
papers, I glean the following facts:
A town ehairnian contracted for or ordered the construction

of three culverts in a highway that forms part of the county
system of prospective state highways, and thereafter, the sum
of three hundred and fifty dollars was paid out of the town treas
ury to the contractor for putting in those culverts. The town
now makes claim against the county for said sum to reimburse
the town treasury. The town chairman contends that this work
was necessary and that the county authorities failed to do it when
requested, and that thereby the to\vn was authorized to do the
work and recover the expense thereof from the county. You ask
to be advised whether this is a legal claim against the county, and
whether state and county aid can be awarded to the tovm upon
the strength of this work and expenditure, and whether a tax
payer could restrain the county from paying this claim.
I am unable to find any statute which authorizes a town chair

man or a town board to improve the prospective state'highways
at county or state expense, or which authorizes the town authori
ties to make contracts for such improvements, and put them in
and charge them or any part thereof to the county. Until any
given portion of this system has been improved and has been
accepted and become a state highway, the burden remains upon
the town to keep such portion in repair. Any money expended
by the town in keeping or making town highways passable, must
come from the town funds and no reimbursement is provided
for. . .

As to the duties of towns in this particular, see opinion to
E. E. Brindley, district attorney, Richland county. May 14,
1917.*

' Page 313 of this volume.
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Whether or not the county may appropriate any money tO
reimburse the town in whole or in part is not so clear. Subsec-
1, sec. 1317m—5, gives county boards

''authority to construct or improve, or aid in constructing or
improving any road or bridge within the county."

This is a blanket provision, which, in my opinion, should not be
extended by construction. Literally, it looks to improvements to
be made, and not to reimbursements for improvements already
put in.

In my opinion, this does not authorize the county to I'eiinburse
the town for money the town has expended in the construction
of culverts on town highways. Were the county now to allow
this claim, it could not be said that the county is constructing or
im])roving, or aiding in constructing or improving any highway.
It would simply be reimbursing the town for expenditures which
the town was legally obliged to make. The statute does not au
thorize that.

I his, I believe, is in harmony with the doctrine announced in
State ex rel. Hamburg v. Yernon County, 145 Wis. 191. It was
there held that a statute which provides for county aid to build
a town bridge, and which defines the procedure in obtaining such
aid, furnishes no authority or power to the county- to pay a town
part of what it had expended in constructing a bridge, which
construction was in advance of, and in disregard of the statutory
steps preliminary to obtaining county aid. A town can obtain
state and county aid only in the manner provided by statute.
My conclusion is also in harmony with sec. 1317m^3 sub-

sec. 3: '

''The county board may adopt any part of the prospective
system together with all bridges and culverts thereon as a state
ighway; provided (1) that such part has heretofore been im

proved with stone or gravel, (2) that it is in good repair, and
(iJ; that all bridges and culverts on such part are well con
structed and in good repair."

The statute just quoted contains no suggestion, much 1^ a
direction, that the town shall be reimbursed, in whole or in part,
for bridges or culverts or macadam it may have put in. The
adoption of an improved highway as a state highway, furnishes
no basis for a claim by the town against the county on account of
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inoney spent in making the improvements which warranted such
adoption, and the claim in question has no other or better founda
tion. When these culverts for which claim is now made were
built, the road had not been adopted or accepted as a state high
way, as I understand the facts. The time when it should become
such a highway could not be forced by the town, nor could the
town chairman usurp the powers of the county authorities.
County aid, if obtained, must be obtained in the way pointed out
by statute. The steps must be taken in that order; they may
not be reversed.

The situation here is distinguishable from the one discussed
in my letter to you of September 28, 1917.* There the town had
expended money in the maintenavce of a state highway. Such
maintenance was imposed absolutely by law upon the county
(sec. 1317m—7, subsec. 9). After full consideration, and with
some hesitation, I ruled that the county could make the town its
agent, ratify its acts in the matter, and reimburse the town for
money expended in such maintenance. That doctrine could not
be extended to this case without coming in conflict with the deci
sion in State ex rel. Ha^nhuxg v. Vernon County, supra.
If the county cannot legally appropriate any money to pay this

claim, it follows that a taxpayer could restrain the county au
thorities from paying the same out of the county funds.

Commerce—Trading Stamps^Words and Phrases-—I'hQ term
"redeemable only in cash," as used in ch. 480, Laws of 1917, con
strued.

October 22, 1917.

Honorable George Weigle,

Dairy and Food Commissioner.
In your letter of October 18 you submit letter of R. S. Cowie,

of WhitehaU, together with contract form between the Savings
Account Check Company and a retail seller of merchandise, and
also submit a savings check which is given out with purchases of
merchandise, and you ask if the same is a violation of ch. 480,
Laws of 1917, relating to trading stamps.

•Page 635 of this volume.
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Ch. 480, Laws of 1917, provides, in part, as follows:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver or cause or
authorize to be furnished or delivered to any other person, firm,
corporation, or association within this state, in connection with
the sale of any goods, wares or merchandise, any trading stamp,
token, ticket, bond, or other similar device, which shall entitle
the purchaser receiving the same to procure any goods, wares,
merchandise privilege, or thing of value in exchange for any'
such trading stamp, token, ticket, bond, or other similar device,
except that any manufacturer, packer or dealer may issue any
slip, ticket, or check with the sale of any goods, wares or mer
chandise, which slip, ticket, or check shall bear upon its face a
stated cash value and shall he redeemable only in cash for the
amount stated thereon, upon presentation in amounts aggregat
ing twenty-five cents or over of redemption value, and only by
the person, firm or corporation issumg the same.

The question here presented is whether or not the savings check
plan comes within the exception above quoted. The savings
check bears upon its face the following:

Savings Check

10 Savings Account Check Company 10

The value of this cheek is

Ten Cents

and whenever this and similar checks aggregating One Dollar or
more are presented to the depository named hereon, they will be
received as a savings deposit and the full amount thereof placed
to your credit.

Depository:

John 0. Melby & Coi The Model

General Merchandise
Whitehall, Wis. Every '' Model'' Purchase Pays

you a Dividend.

Whitehall, Wis.
Discount

on Purchase of '
$5.00

It will be noted that this coupon or check is redeemable only
by depositing the same in the bank of J. O. Melby & Co. in a sav-
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ings account. The question, therefore, arises as to whether this
is within the wording of the statute "redeemable only in cash
for the amount stated thereon.''

" 'Cash' ordinarily means money which the owner has on
hand or subject to his right of immediate possession, and a cer
tificate of deposit, the sum to remain on deposit for a time stated,
is not ordinarily treated as cash on hand or in bank." Offut v.
Troll, 139 S. W. 487, 159 Mo. App. 90.

"Cash means money at hand, ready money. A sale by a
sheriff under an order of court for the highest cash price means
a sale for money in hand." Daget v. Landry, 30 Pae. 1064, 21
Nev. 291.

"Cash is money at hand, ready money, money on hand which
a merchant has to do business with. To receive a check as cash
is to receive it as money." Blair v. Wilson, (Va.) 28 Grat. 165.

The fact that one of the essential features of the plan in ques
tion is that credit be given in a savings account clearly distin
guishes the transaction from, a cash transaction. In financial
circles we have, representing the two types of money, cash and
credit.

The token here in question states plainly upon its face that the
amount rei)resentod by the token will be '" placed to your credit,
in a savings account.

The purchaser gets his savings check. It is not cash and
will not be cashed by the seller, nor can it be cashed at any bank
ing institution, not even the bank designated, to wit, the J. 0.
Melby & Co. bank. It can only be deposited in a savings account
under the attendant rules and regulations of the particular bank'
with respect thereto. The transaction amounts to the seller's
saying: "I will not cash your coupon, nor \vill I give you in ex
change for your coupons a check or draft that you can get cashed
at any banking institution, nor can you cash it at the bank we.
designate. In fact, you cannot cash it anywhere, but you can
take it to the bank we designate and put it in a savings account
and by complying with the rules in force at that bank with refer
ence to savings deposits you may leave it there to your credit as
such a savings deposit."

This, it seems to me, is a very different thing from cashing a
coupon. The transaction is at once deprived of the nature of a
cash transaction. The purchaser is i^ceiving the redempti,on,
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value that is less than the face value redeemed in cash, for the

reason that his redemption of the coupon is subject to the limi

tations and restrictions of having to put it through a certain
banidiig institution in the form of a savings deposit, which it is

not unreasonable to assume requires that the amount be left in

the savings account for a certain length of time.
Whether or not the above plan complies with the provision of

the statute that requires redemption "only by the person, firm
or corporation issuing the same" need not be passed upon here,
for the reason that the transaction is clearly prohibited by the
statute in that it does not provide for cash redemption.

Covimerce—Tradmg Stamps—Ch. 480, Laws of 1917, con
strued.

October 22, 1917.
IIOKORADLE GeORGE WeIGLE,

Dairy and Food Commissioner.

In your letter of October 18 you submit a contract and letter

of the Boston Piano and Music Company with reference to the
issuing of trading stamps, and you ask if it is contrary to the
provisions of ch. 480, Laws of 1917.

Stated briefly, the plan is to issue coupon cards called due bill
cards. The card carries upon its face a lithograph of the article
to be given away when a sufficient amount of purchase is indi
cated upon the due bill. Upon the margin of the due bill are

• figui'cs indicating the amounts of purchase ranging, in some
cases, from five cents to one dollar. When a purchase is made
flic amount thereof is punched in the margin of the due bill and
when the stated amount has been punched out the customer is
entitled to the article represented upon the face of the due bill.
In other words, the .seller indicates upon the due bill at the time
of each sale the amount of credit the customer gets, to be taken
out not only in merchandise, but in the specific article of mers
chandise indicated upon the due bill.
Ch. ̂80, Laws of 1917, provides, in part:

"No neraon, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause or
fiuthorize to be furnished or delivered to any other person, firm,
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corporation, or association within this state, in connection with
tlic sale of any goods, wares or merchandise, any trading stamp,
token, ticket, bond, or other similar device which shall entitle
the purchaser receiving the same to procure any goods, wares,
merchandise, privilege or thing of value in exchange for any
such trading stamp, token, ticket, bond or other similar device.
*  • # y>

The only exception to the above is where the ticket or check
bears upon its face a stated cash value and is redeemable only
in cash.

You are, therefore, advised that the plan in question of issuing
due bills redeemable in a specified class of merchandise indicated
thereon is contrary to the provisions of ch. 480, Laws of 1917.

Education—Textbooks—Ch. 499, Laws of 1917, making it the
duty of all school boards to select the textbooks for the district,
takes away the power from county boards of education to select

the textbooks for the whole county under sees. 40.31 to 40.34,
inclusive.

October 24, i9l7.

Honorable C. P. Gary,

Superintendent of Public Instruction.

You have asked, for the guidance of your department, for an
official opinion concerning the effect that provisions of ch. 499,

Laws of 1917, relating to the powers and duties of school boards
and boards of education, have upon the powers of such school

boards and boards of education, as set forth in sees. 553m—1 to

553m—25, Stats, (new numbering, sees. 40.31 to 40.34, inclu

sive).

.Said ch. 499 is entitled

"An act to create sections 553m—109 to 553m—112 of the

statutes to regulate the sale and manner of supply of school text
books and providing a penalty."

See. 553m—109 (new sec. 40.355) is as follows:

"District school boards and boards of education arc empow
ered, and directed and it is made their duty to adopt, for their
respective schools from the list of textbooks on file with the state
superintendent of public instruction, as provided by law; all the
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school textbooks necessary for use in the schools under their
charge, and such school textbooks when so adopted shall not be
changed for five years.''

Sec. 553wi—110 (new sec. 40.355) is as follows:

"School districts are hereby authorized to purchase out of the
funds of the district, textbooks direct from the publishers at the
prices listed with the state superintendent of public instruction
as provided by law to sell said books to the pupils at the actual
cost to the district."

Sec. 553m—111 (new sec. 40.355) provides:

"School districts are hereby authorized to purchase out of the
funds of the district, school textbooks from the publishers at the
prices listed with the state superintendent of public instruction
as provided by law and to designate a retail dealer or dealers to
act as the agent of the district in selling textbooks to pupils.

Sec. 553m—112 (new sec. 40.355) makes it unlawful for any

retail dealer in textbooks to sell any books at a profit in excess of

a certain per cent of the cost of the book.
In subsec. 3, eh. 499, it is expressly provided:

"All acts, or parts of acts, inconsistent with the provisions of
this act, or in conflict therewith, are hereby repealed."

You inquire v/hcther this statute by implication and in effect

renders null and void and makes inoperative the powers of the
county boards of education, as set forth in sub.sec. 1, sec. 40.32,
and relieve.s the several school district boards in counties that

have now, or may hereafter have, a county board of education in

accordance with the provisions of sees. 40.31 to 40.34, inclusive,
from the necessity of using in the schools under their jurisdic

tion the textbooks adopted by such county board of education.

Subsec. 1, sec. 40.31 is as follows:

"Whenever at any annual county school board convention,
provided for in subsection 9 of section 39.07, the question of
adopting county or district uniform school textbooks shall be
voted upon, the vote shall be taken by sehool districts and each
school district shall be entitled to one vote. If a majority of
all the districts in the county or superintendent di.strict is in
favor of adopting county or district uniform school textbooks, it
shall be the duty of said sehool board convention to immediately
proceed with the election of a county board of education for
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such county or superintendent district, which board shall be
composed of five persons, except as hereinafter provided.
•  • •/'

Subsec. 40.32 provides as follows:

"(1) Eveiy county board of education shall, between the
first day of January and the first day of July, next following the
date of their appointment, and every fourth year after the first
adoption of textbooks, meet at the county .scat and select and
adopt a uniform scries of textbooks for their respective counties.
" (2) The books so selected shall be used in all school districts

of the county, except in districts and cities maintaining a
hi«'h school and in state graded schools of the first class, an^d
shall include all branches provided by law to be tau^ght in the
district schools of Wisconsin; and none of said textboolis shall
contain matter of a partisan or sectarian character. ̂  ^ „
" (3) Textbooks so selected and adopted by county boards oi

education for use in the schools of any county shall be intro
duced the following September and used by each and every dis
trict in the county, coming within the provisions of this act and
shall remain in use until the same shall be displaced or I'eplaeed
by said countv board of education; but no book selected, adopted,
aiid introduced into said schools shall in any manner be changed
within five years from the date of adoption.

Under the above quoted provisions of sees. 40.31 and 40.32 the
county board of education is authorized and empowered to select
the textbooks for all the districts in the county or in the super
intendent districts in which the school board convention is being
lield after such convention has voted in favor of adopting uni
form school textbooks.
Under the provisions of eh. 499, as above quoted, the school

district boards and boards of education arc empowered and di
rected, and it is their duty, to adopt for their respective schools,
from the list of textbooks on file in the office of the state superin
tendent, school textbooks necessary for the schools under their

Ch. 499 is a later enactment than sees. 553?n—1 to 553ni—25,
inclusive, and it contains the express provision that all acts or
parts of acts inconsistent with or in conflict therewith are re
pealed.
The question confronting us is whether this later statute is in

conflict or inconsistent with the provisions in the former statute.
It is a general rule that a statute which revises the subject mat-
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ter of a former one works a repeal without express wordrf to that
effect. Lewis v. Stout, 22 Wis. 234. It was held in that case
tliat where an act provides that all acts and parts of acts incon
sistent with the provisions of that act shall be repealed the pro
visions of former acts relative to the same subject not inconsistent
with that act remain in force.

Since the school district boards are empowered, and it is made
their duty, to select the textbooks for their schools, any provision
which gives this power and confers the duty on any other body
is, of course, inconsistent therewith, and I am, therefore, con
strained to answer your question in the afQmative.
You also ask:

"Does it become the duty of each school board or board of edu
cation.to select a list of textbooks from the entire list of text
books filed in the office of the state superintendent, for the use of
the pupils under their jurisdiction, independent of any list of
textbooks adopted by county boards of education?"

You will note that under sec. 5b3?7i—109 (renumbered 40.355)
it is provided that the district board or board of education shall
select the books from the list of school textbooks on file with the
state superintendent of public instruction. In view of that pro
vision and in view of my observations in answer to your first
question I am constrained to answer this in the affirmative.
You ask also:

"In view of the statements in sees. 40.28 and 40.67, to the
effect that textbooks shall be adopted by school boards or boards
of education and shall not be changed thereafter for a term of
three years, and that part of subsec. 1, sec. 40.355, to the effect
that district school boards and boards of education shall adopt
textbooks and when so adopted they shall not be changed for
five years, are school boards or boards of education prevented, in
counties not having county boards of education and in cities
under superintendents, from changing textbooks when once
adopted oftener than once in five years? In other words, does
the five-year period, as set forth in eh. 499, Laws of 1917, repeal
the three-year limitation heretofore contained in tlie statutes?"

This question must also be answered in the affirmative. The
three-year period is clearly inconsistent with the later provisions
of the statute and is, therefore, by express language repealed.
You also submit:

"What effect, if any, has the requirement that school boards "
and boards of education shall select the books from the list of
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school textbooks on file with the state superintendent o£ PuWie
instruction ̂  Does this statement in any way tend to change the
duty of school boards in counties where they have county boardsof education, in selecting textbooks tl^V'tedfeatio^i■■
than from the list prepared by the county boards of education!!

The board of education of each school is required to select the
textbooks from the list on file in the office of the state superin
tendent, irrespective of any action that may be taken by th,
county board of education.

I believe this answers all your questions.

Contracls-Bonds—Licns-1\-^c bond required by sec. 3321a
is intended to give security and a remedy to subcontractors, ma-
terialmen, mechanics, etc., who furnish materials or labor for
public improvements, which is coextensive with the security and
remedy given them, by liens, under private contracts; and where
such a lien may be had under a private contract, a bond must be
given with a like public contract.

October 2-1, 1917.

Honorable J. G. D. Mack,
State Chief Engineer.

On October 12, 1917, you submitted questions relative to the
scope of sec. 3327a, Stats., as amended by ch. 388, Laws of 1917,
requiring public contractors to furnish bonds.

At a very early day statutory liens were given to persons who
contributed labor or material in the erection of buildings. From
time to time those statutes have been amended to extend the lien
to additional persons and for various kinds of real estate better
ments. The courts, however, universally hold that a hen statute
couched in general terms does not apply in the case of public
buildings or property. The result was that loss and hardship
resulted to subcontractors, materialmen, and laborers who had
to do with public improvements.

In 1899 the legislature for the protection of such persons
passed a law, which latei- became sec. 3327a, requiring that a
bond be given by the principal or original contractor for their
protection. This bond serves the same purpose in cases of pub
lic contracts that the lien law serves in private ones, but that stat-
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ute was limited to contraets with the state. By ch. 388 this sec
tion was extended to contracts with any and all political divi
sions of the state. The portion of the statute as it now exists,
which IS directly involved, reads as follows:

All COTltVdCts involvillff OllP tinnrlfofl i-lrtllmore hereafter made or let for the performance of any llrl or'
aboi 01 furmshzng any maieriah when the same pertains to Ir
IS for or m or about any public building, public LproTement
public road aHey or highway, oi- any other public work of what
soever kind of the state, or of any county, city, vil age Town
school district, or of any public board or body,
provision for ilie pazjmenl by the contractor of all claims for
Zf 1, nT and materials furniAed, and nosuch conti act shall hereaiter be made or let unless the contractor

not bfTess^^ tb' iond, the penalty of which shallnot be less than the contract price, conditioned for the faithful
performance of the contract, and the payment to each and every
person or party entitled thereto of all the claims for work or
labor performed, and materials furnished for or in or about or
under suck contract. • • y/

In my opinion the purpose of the amendment was solely to
extend such section to contracts with public boards and bodies,
whereas before it was limited strictly to state contracts. Aside
from this the scope and purpose of the section was not changed.
If that be coiTect, the object of the statute is best stated in the
language of the supreme court:

fcvi ̂1^ apparent that it was passed in order that ma-terialmen and laborers employed upon state buildings should

Wtnt in case of bankruptcy of the principal con-tmctor. It was well understood that there could be no me-

fii w' ' r?- o5 building. Wilkinson v. Hoffman,61 Wis. 63/, 21 K. \\ 816. It was felt that materiahnen and
laborci-s on such buildings were as much entitled to protection
as those who furnished materials or labor in the construction of a
building owned by private parties. While this is the plain in-
tention of the act, there is no indication that it was intended to
give any more extensive remedy than that furnished bv the me
chanic s hen law nor to give a remedy to any different classes of
persons, bu^ rather there is every indication that the remedy was
intended to be coextensive with the mechanic's lion remedy.
"The clearest indication of this intent is to be found in the

fact that the wording of the contract and the bond as laid doAvn
by the statute is to all intents and purposes identical with the
wording of that part of the mechanic's lien statute which gives
a lien to materialmcn and laborers who perform work or funiish
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materials in the erection of a private building. The inclusion
of the section in the chapter on liens in the statutes in imme
diate connection with the section relating to mechanic's liens in
every authorized edition of the statutes is another very convinc
ing indication of the legislative thought. Identical words in the
two statutes should doubtless receive identical construction. If

there would be no mechanic's lien here were the building owned
by private parties, there ought to be no liability on the bondi"
Wis. Brick Co. V. National Surety Co., 16-i Wis. 585, 587, 588.

It follows, therefore, that the true test as to whether or not a
bond is required under said section is this: If the contract were
between private parties, would a lien arise under the general lien
section (3314, Stats.) ? If such lien would arise under the last

named section, then the bond specitied in see. 3327a must be fur

nished.

Your questions and my answers thereto follow in numerical
order:

(1) Will such bond be required where materials only are
purchased for public work?

This question is answered in the affirmative, provided the ma
terials are purchased directly by some public board or body for

use upon a particular building or improvement.
(2) Will such bond be required where materials to be used

on public work are fabricated in shops, mills or quarries situated
away from the premises and where the contractor is not required
to do work of setting up or installing on the premises?
The answer to this question is also in the affirmative. It is

understood that the question relates to materials furnished di
rectly to the public by an original conti'aetor. The poi"son who
furnishes materials under that situation is, in contemplation of
this statute, a contractor as distinguished from a materialman.
Under such a contract between private parties the vendor is en
titled to a lien as an original contractor. Wis. P. M. Co. v.

Crams, 72 Wis. 275. In this connection it is well to bear in mind

that materials sold to an original contractor make the vendor a
materialman and not a subcontractor, Wilson v. Hind, 113 Cal.
357.

(3) Will such bond be required where a single person is em
ployed to do labor upon the premises without the assistance of
other persons employed by him on the work, and \vithout the use
of materials?

•14—A. G.
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The answer to this question turns on whether the person re
ferred to is a contractor or an employe. If the contract is merely
for the personal service of an individual who works under the
direction of a public agent or superintendent, no bond is re
quired. Upon the other hand, if the person engaged is to do or
have done a certain piece of work and is left free as to the man
ner by which the object will 'be accomplished, a bond would be
required. The word "contractor" in this statute should be given
the popular and somewhat restricted meaning. In that sense not
every person who enters into a contract is a contractor.

"Although, in a general sense, every person who enters into a
contract may be called a contractor, yet, the word, for want of a
better one, has come to be used with special reference to a per
son who, in the pursuit of an independent bu.sincss, undertakes
to do a specific piece of work for other persons, using his own
means and methods, without submitting himself to their control
in respect to all of its details; the true test of a contractor ap-
pearing_to be that he renders a service in the course of an in
dependent occupation, and represents the will of his employer
only as to the result of his work, and not as to the means by
which it is accomplished." Caldwell v. Atlantic B. & A. R. Co.,
49 South. 674"; 2 Words and Phrases, 1534.

(4) Would the purchase of materials from a merchant, such
materials being intended especially for use on a certain building
or work, make such a contract necessai-y, for example, a carload
of lumber ordered through a local merchant, but supplied by a
lumber producer? In the event of the failure of the merchant,
would the lumber producer have right of action if a contract and
bond were executed for the delivery of the lumber at a certain
price ?
The answer to all parts of this question is "Yes."
Upon the second branch of the question it is to be observed that

upon a direct sale of materials to the public the vendor is a prin
cipal contractor, and it follows therefrom that materialmen, in
this instance the lumber manufacturer, would be protected by the
bond required by the statute, if lumber was furnished for use in
some public improvement, but would not be entitled thereto, if
the lumber was sold to the merchant simply as a dealer and with
out reference to any particular contract or improvement. The
bond furnishes no protection to the sawmill owner who sells the
output of his mill to lumber dealers without any reference to the
particular use to which the lumber shall thereafter be put.
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I do not think the statute was intended to cover the case of a

cash purchase from dealers or merchants of materials carried in
stock.

Counties—Indigent, Insane, etc.—Blind—The relief provided
by par. (b), subsec. 1, see. 572t, for a blind person who has no
income, is obligatory upon counties up to $150 per annum.

October 25, 1917.

Ray Bowers,

Assistmt District Attorney,

Delavan, Wisconsin.

In your letter of October 22,1917, you submit for my opinion,
the following matter:
A blind man, resident in your county, is about to make appli

cation to the county board for aid under the provisions of sec.
512i, Stats, (sec. 1, ch. 378, Laws of 1917), and the question will
arise: Is the county board obliged to furnish aid under par. (b),
subsec. 1, of said section?
The general prerequisite to aid under said section is ten years'

residence in the state. A further requisite for aid under par.

(a) is one year's residence in the county, and an income of less
than $250.00 per year. Par. (b) concerns itself with adult blind
persons who reside in any county, who are without income, but
whose term of residence in the county is immaterial.

You will notice that there is no expressed grant of power to

the county board contained in either paragraph, or elsewhere in
said subsec. 1, but, undoubtedly, such power is to be implied
therefrom.

Granting aid under par. (a) is discretionary with the county
board, because it is therein expressly so stated, and par. (b) has
no such expression. That difference is the main one between
the two paragraphs with reference to the authority of the county
board. The language is not well-chosen, and it seems to me an
impossibility to determine to a certainty the legislative intent on
this point, but I have come to the conclusion that where an ap

plicant satisfies all the conditions of the statute and especially
those of par. (b), the county board is obliged to grant him aid
up to $150.00 annually. This conclusion is rather forced, or, at
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least, favored, by the concluding portion of the paragraph, which
plainly leaves it to the discretion of the county board whether aid
in addition to said suni shall be granted. The applicant, under
par. (b),

"may be entitled to receive from said county, a benefit of one
hundred fifty dollars annually, payable quarterly, and such addi
tional aid as the county board may determine."

If the legislature intended that the county board should be
left free to deny entirely the application for aid under par. (b),
it seems to me that it would simply have said that the county
board might, if it deemed it advisable, allow an applicant any
amount of aid. The county board certainly is not limited to the

amount it may detenniue the applicant shall receive. If this
is all that was intended, presumably no more would have been
said.

In addition to the $150, the applicant may be granted "such
additional aid as the county board may determine." If the
county board could deteiTninc in regard to the sum of $150, there
would be no need of speaking of its power or right to give addi
tional aid.

I think that par. (b) should be administered as though the
word "shall" had been used instead of the word "may," when
speaking of the allowance of $150.

Counties—Cities—Prisons—When defendant is in the county
jail for failure to pay a fine imposed under a city ordinance and
such fine is paid to the sheriff he must pay it over to the city.
A city is not liable to the county for keep of city prisoners.

October 25, 1917.
Ray Bowers,

Assistant District Attorney,

Delavan, Wisconsin.

By letter of October 22, 1917, you submit this question:

"First, the sheriiT of the county is holding up fines which have
been imposed in justice court for violation of city ordinances,
believing that the county should be reimbursed out of the fine
for the meals furnished by the county while the prisoners were
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in jail. This comes about in this way: A violatoi* of a city
ordinance, when convicted, finds himself unable to pay the fine
and costs at once, and is committed to the county jail
defin^e term unle.ss such fine and costs ai-e sooner paid. The
offender is able, before the term has fully expired, to pay the
fine imposed and costs taxed, these sums being paid into the
hands of the sheriff and the offender discharged. Now the ques
tion arises, has the sheriff the right to hold such fine and costs,
or any part thereof, to reimburse the county for the meals fur
nished such offender while he was so confined in the jau.

The sheriff has no legal right to hold money paid to him to
satisfy a judgment based on a violation of a city ordinance, to
reimburse the county for keeping .the judgment debtor at the
county jail, or for any other purpose. The county, and not the
village, is liable to the sheriff for such keep. Nickell v. Wauke-
ska Coiinty, 62 Wis. 469, 472.

It is not clear that the sheriff has any right to receive the money
upon such-a judgment after the defendant has been committed
to jail. If he has authority to receive it, it is by virtue of the
body execution which was issued against the defendant and his
property. No city is mentioned in your letter and hence what
is here said on this point is based upon the provisions of the
General City Charter Law. That writ of execution commands
the officer who has it to levy upon and sell the defendant's prop
erty sufficient to make the amount of the judgment and his

"fees and twenty-five cents for this writ, and the same return to
me in thirty days, and for want of such goods and chattels
whereon to ievy to take the body of said . . . and him con
vey and deliver to the keeper of the common jail in . . .
county,"

and the keeper is commanded to imprison the defendant a speci
fied time unless the judgment is sooner paid or he is discharged
by due course of law." Sec. 925—69, Stats.
It would seem that after the expiration of thirty days this

writ of execution becomes merely a commitment. No levy could
be made under it after thirty days. Thereafter, it is not a proper
execution at all. But if the sheriff has authority to receive pay
ment of the judgment, it is by virtue of the writ of execution and
when acting under that writ' he is bound by all its provisions.
Moneys paid to him or collected by him upon said execution are
imperatively commanded to be returned to the magistrate or
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court that issued the execution. It seems to me perfectly plain
that the sheriff has no authority to pass upon the question of the
city's liability to the county. That is a matter for adjustment
between the city and the county, and for said adjustment the
sheriff is not the representative of the county. The sheriff is not
authorized to determine the sum which shall be paid for boarding
county prisoners. How then could he pass upon what a city
should pay for its prisoners? Your question as to how much of
the money so paid to him, and for what particular item, the sher
iff should retain, suggests very plainly the unsoundness of his
position.

You further ask to be advised whether or not the city is liable
to the county for the keep of prisoners who have been committed
for violation of city ordinances.

Municipal liabilities are created by statute. In the absence
of a statute making the city liable, I am of the opinion that the
city would not be liable to the county for reimbursement of the
expense of keeping such prisoners in the county jail. This state
ment is made rather on principle than upon a search for authori
ties upon this precise question. In WaukesTia Coxmty v. Wau-
kesha Village, i8 Wis. 434, recovery for such expenditures on
behalf of the county was sustained, but that recoveiy went upon
an express provision of the village charter making it liable to
the county therefor. I infer that in the.ab.scncc of such a statute
the decision would have been to the contrary. This is said after
an examination of the briefs in the two cases above cited.
This question, of course, will arise only when you come to ad

vise the county board on the matter of its having a claim against
a city or village. A thorough search of the law on that subject
may lead to discovery of some legal authority directly on the
point. The hurried examination which I have made should not
be regarded as final in passing upon the county's right.
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Public Officers—Sheriff—Prisons— disposition by the sher
iff of the earnings of prisoners sentenced to the county jail at
hard labor, discussed.

October 25, 1917.

W. T. Doab,

District Attorney,

New Richmond, Wisconsin.

Your letter of October 22, 1917, states that a defendant was
sentenced under sec. 697c, Stats., to hard labor, the character of
the labor being specified; that your county has no workhouse;
that the defendant was put out to labor under contract by the
sheriff and the latter collected the wages; that the sheriff desires
to be advised:

"1. Out of the earnings of the prisoner can he deduct the
costs of the prosecution?
"2. Out of the earnings of the prisoner can he pay to the

county the cost of the prisoner's board from the time he was
sentenced until the sheriff obtained work for him?
"3. Can he deduct the prisoner's board from the earning

provided the prisoner boarded with the sheriff at the county jail
during the time he was performing the labor? _
"4. If the prisoner boarded elsewhere than at the county jail,

can the sheriff pay the board out of the earnings?"

In iny opinion, questions 1, 2 and S must be answered in the
negative. The earnings of the prisoner must be disposed of by
the sheriff in tlie manner directed by the court and the statutes.
If the court has made no direction as to such payment, then the
earnings or wages of the prisoner must be paid to the county
treasurer. As I read the statutes, I see no chance for more than
one interpretation:

"2. (a) In any county, having no workhouse, such sentence
shall be to the county jail at hard labor. Any person so com
mitted shall be required to do and perform any suitable hard
labor for not to exceed ten hours each day, except in case of
farm labor, not less than ten hours nor more than twelve hours
each day, • • • provided for by the sheriff anjwvhere within
said county. The court sentencing such persons shall have
power at the time such sentence is imposed or at any time there
after during the time of such sentence, to direct the kind of labor
at which such person shall be employed and the nature of the
care and treatment such person shall receive during such sen
tence. • • •.
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(d) It shall be the duty of the sheriff to make contracts in
writing for the employment of all such convicted pereons, where
not employed in doing work for the county, and to make all
needful regulations for the profitable employment of such per
sons and for the collection of their earnings. • • •_
''(e) At the time of sentencing such person to hard labor the

court shall • * • determine what person or persons if any
are actually dependent on such person for support and names
of such person or persons shall be placed in the docket of said
court and also in the commitment of such person to the county
jail. And the court shall at the same time designate the person
to whom payments are to be made for such dependent person or
persons, as hci'einafter provided, the name of which person shall
also appear in the docket of said court and in said commitment.
It shall be "the duty of the sheriff at the end of each week to pay
over to the person designated in said commitment for the person
or pcj'sons so found to be dependent on such convicted person
for support, a sum equal to the value of the earnings of such
person, collected by him. • * «,

< < • * *

" (g) All the money collected by the sheriff by virtue of this
section and not otherwise disposed of shall, at the end of each
month, be turned over to the county treasurer of said county as
the pi-opcrty of said county, together with an itemized statement
showing by whom same were earned and paid." Sec. 697c,
Stats.

As to the fourth question, it is my opinion that the sheriff may

pay for board of the prisoner which the sheriff has authorized
and contracted for. Obviously, it might be necessary in some

cases for the .sheriff to contract for the services of the prisoner
with persons who would be unwilling to board the prisoner, and
in that event, it would be proper to have the prisoner boarded
and the board paid out of Ills earnings, provided the employment
was so remote from the jail building as to make it impracticable
for the prisoner to board and lodge at the jail.

Automohilcs—Under facts stated the fee required is that for
motor trucks, etc., other than those within the purview of par.
(d), subsec. 5, sec. 1636—47, Stats.

October 27, 1917.
Honorable Merlin Hull,

Secretary of State.
Under date of October 20, you submit to me a letter from the

Bartles-Maguire Oil Company, of Milwaukee, and the inquiry
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therein contained. It is stated in said letter that the said com

pany is operating trucks in Milwaukee, and these trucks .make

trips to Cudahy, Ilalcs Col'ncrs, West Allis, Wauwatosa, North

Milwaukee and Whitefish Bay; that these points arc all outside
of the city limits, but are practically suburbs of Milwaukee.

They inquii-c whether in making these trips, the company is
required to take out the regular license or secure the ten-dollar

license registration for trucks engaged in transportation within
the limits of an incorporated village.
Under par. 5 (a), see. 1636—47, Stats., the registration fee

for automobiles is ten dollars; for motorcycles, four dollars, and
for the registration of each motor truck, motor delivery wagon,

or passenger automobile bus, as follows;

<<# • • advertised load carrying capacity is less

than twenty-one hundred pounds, a fee of fifteen dollars; if
twenty-one hundred pounds or more and less than fifty-one hun
dred pounds, a fee of twenty dollars; if fifty-one hundred pounds
or more a fee of twenty-five dollars.''

Par. (d) of said subsection provides as follows:

"If the owner of any motor truck, motor delivery wagon, or
passenger automobile bus shall, at the time he makes application
for registration, accompany such application with an affidavit
that said vehicle will bo used entirely for the transportation of
persons or goods within the limits of an incorporated city or vil
lage, the fee for the registration of such vehicle shall be ten
dollars and the registration number shall be ten dollars and the
registration number plates furnished such applicant shall be of
the same number series and character as those furnished for
automobiles. All registrations shall expire on December 31 of
each 3'ear.''

Under the statement of facts submitted bj' the Bartles-Maguire
Company the trucks that the company operates are not wholly
operated within the city limits, but make trips to points outside
of the "city limits.

It will, therefore, be necessary for said company to pay the
fee required for and secure the registration number plates for
motor trucks, motor delivery wagons and passenger automobile
bus, other than those within purview of the provisions of said
par. (d) above quoted.
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Criminal Law—A complaint void for uncertainty cannot b6
amended so as to make it a valid complaint.

October 27, 1917.
Claron a. Markham,

District Attorney,
Beaver Dam, Wisconsin.

In your letter of October 23 you state that you would like my
opinion on the following propositions:

"A certain complaint for criminal warrant was sworn to be
fore a justice of the peace, tending to charge the unlawful use
of a net loiown as a seine in Beaver Dam River. Omitting the
title and venue the complaint reads as follows:
" 'L. J. being duly sworn, says he is informed and verily be

lieves that on the 1st day of October in the year 1917, at said
county of Dodge, town of Lowell, R. B. did unlawfully set, place
or use in the watera of Beaver Dam River, in the Town of Lowell,
Dodge County, a net, which is intended to or might take, catch
or kill fish of any variety contrary to Sect. 29.30 R. S. of Wis.
against the peace and dignity of the State of Wisconsin.'
"The complaint was duly sworn to before the justice, the jurat

being here omitted for the sake of brevity. The defendant was
arrested and brought into court and entered a plea of not
guilty and by mutual agreement the case was continued to a
later date and on the adjourned date trial was had before the
justice. At such time, upon motion of the state, the complaint
was amended to show that the net was unlicensed, and that it
was not a dip net, minnow net, landing net or minnow seine net,
and also to show that the net was a seine and that it was so set

as to obstruct more than one-half of the passageway of the chan
nel of the river, due objections being made to such amendment
by the defendant.
"The trial proceeded and the defendant offered evidence in

his behalf and the jury brought in a verdict of guilty. The de
fendant appealed to the circuit court. The propositions that
now present themselves are:
"1. Did the original complaint state any offense under the

statutes ?

"2. If not, under the circumstances, was the amendment
proper?
"3. If questions 1 and 2 are answered in the negative, is the

defendant entitled to dismissal of the case in circuit court?"

Sec. 29.30, Stats., defines more than one offense. The word
ing of this complaint is such that it is impossible to tell which
offense it was intended to charge. the defendant with. I be-
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lieve, therefore, under the authority of the case of Fink v. City
of Milwaukee, 17 "Wis. 27, your first question must be answered
in the negative. See also Schaeffer v. State, 113 Wis. 595; Jen-
son V. State, 60 Wis. 577.
In answer to your second question, I will say that sec. 4706,

Stats., provides:

"No indictment, information, procc.ss, return or other pro
ceedings in a criminal case in the courts or course of justice
shall be abated, quashed or reversed for any error or mistake
where the person and the case may be rightly understood by the
court, and the court may, on .motion, order an amendment curing
such defect."

I do not believe that this section, nor any other section of the
statutes, goes so far as to authorize a court to amend a complaint
which is absolutely void, so as to make it a good complaint, un
less it is such that it comes strictly within the provisions of sec.
4706, so that the case will be rightly understood by the court.

This is not the case under the facts stated by you. The section
in question defines more than one offense. It is impossible to
tell which offense is charged. Neither the court nor the de
fendant could ascertain, with any degree of certainty, what of
fense he was charged with. This cannot be said to be a minute
defect or trivial technicality by which none could be misled.
I think the defendant is entitled to be apprised of the crime with

which he is charged, and if that is not the case, substantial jus

tice is not done to him, and he has not been given his constitu
tional rights. See sees. 4703 and 4742, Stats., and Frazier v.
Turner, 76 Wis. 562.

"The defendant has not waived his rights by pleading to the
complaint and taking his appeal." Steuer v. State, 59 Wis. 472.

Your second question must, therefore, be answered in the
negative.

Your third question must be answered in the affirmative un
der the authority of Jensen v. State, 60 Wis. 577.



700 Opinions of the Attorney-General

Appropriations and Expenditures—A claim incurred against
the state in June, 1917, for the furnishing of soap to the state
board of control cannot be paid out of the appropriation to that
board for the period beginning July 1, 1917.

October 29, 1917.
State Board of Control. ^

In your communication of October 16 you state:

"In April last we made the purchase of soap for the vai'ious
institutions and an order was given to Armour & Company for
$1,092 worth of soap, the soap to be delivered and paid for after
July 1st. We also gave an order to Bible & Jacobson for shoes
to the amount of $1,075, making a total of $2,167. This last
order was also given with the understanding that the shoes were
not to be paid for until July 1st, so that the amount could be
paid out of the appropriation for the maintenance of the state
reformatory for this fiscal year.
"Armour & Company shipped the soap sometime during the

month of June, and the invoice was dated July 1st. Bible &
Jacobson also shipped the shoes in June, but the invoice is
dated July 1st. The amount available at the end of the ap
propriation period for operation of the state reformatory was
only $507.68, and it is now contended by the secretary of state
that the items of $1,092 and $1,075 cannot be paid out of this
year's appropriations because of the provisions of the foregoing
statute." (Sec. 172—131, Stats. 1915—renumbered and made
see. 20.75, Stats. 1917.)

You also mention other similar transactions in your com
munication, to which it is unnecessary to refer in this opinion,

as they are all identical in situation with reference to payment;
and what is stated with reference to the items above mentioned

will be equally applicable to the others.

Sec. 20.75, Stats., which it is claimed provides the audit and

payment of these accounts out of your appropriation for the

present fiscal year, reads as follows:

"It shall be unlawful for any state officer, department, board,
commission, committee, institution or other body, or any officer
or employe thereof, to contract, or create, either directly or in
directly, any debt or liability against the state oi' for or on ac
count of any state officer, department, board, commission, com
mittee, institution or other body for any purpose whatever,
without authority of law therefor, or prior to an appropriation
of money by the state to pay the same or in excess of any ap-
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propriation of money by the state to pay the same. It shall
also be unlawful foi- any of the above mentioned pensons or
bodies to authorize, direct or approve the diversion, use or ex
penditure, directly or indirectly, of any funds, money or prop
erty belonging to or appropriated or set aside by law for a
specific use, to or for any other purpose or object than that for
which the siun has been or may be so set apart."

A penalty is then provided for the violation of the section by
any of the persons named therein.

This section positively and absolutely prohibits any state offi
cer or any department, board or commission from contracting
or creating, either directly or indii-ectly, any debt or liability

against the state for any purpose whatever prior to an appro
priation of money by the state to pay the same or in excess of an
appropriation of money by the state to pay the same.

Subd. (G), sec. 172—130, Stats. 1915 (renumbered and made
sec. 20.77, Stats. 1917) provides:

"No appropriation shall be available for payment of any in
debtedness incurred prior to the time as of which such appro
priation is to take effect, or for any other pui-pose than that for
which it is made, unless otherwise specifically provided by law."

I had this latter provision of the statute under consideration

in an opinion addressed to Honorable J. G. D. Mack, state
engineer, to be found in Vol. IV, Op. Atty. Gen., p. 764, upon the
question of whether a contract could be entered into for the
erection of a training school building at Superior normal sehobl

to cost $80,000 for which an appropriation of $40,000 available
July 1, 1915, and $40,000 available July 1, 1916, could be .en
tered into prior to July 1, 1916. Upon the principle that a
promise to pay for prospective services to be performed does
not constitute an indebtedness until each installment becomes

due I held that the contract might be entered into before the
entire appropriation became available, with appropriate stipu
lations in the contract to the effect that an indebtedness should
not be incurred in excess of appropriations prespntly available
for its liquidation.
In the case here under consideration the orders for the soap

and shoes were given before an appropriation for the present
fiscal year was even made by the legislature. The general ap
propriation bill for the state board of control (ch. 324, Laws of
1917) was not published until June 4, 1917. This fact in itself
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probably would not invalidate the transaetion, provided no in
debtedness had been incurred until money was available for the
purpose of paying the same. I merely mention it to indicate
that the board of control placed these orders before an appropria
tion was even made by the legislature out of which they might
have been paid.
The indebtedness for these goods no doubt accrued upon their

delivery and acceptance. Tins was before July 1, 1917. The
fact-that the invoice was dated July 1 is not material. That
simply indicated a postponement of the date of payment. The
indebtedness having been incurred before the appropriation out
of which you seek to have the same paid took effect, the conclu
sion is inevitable that the secretary of state is without power
to audit the bills against such appropriation.
We cannot regard these various sections of the statute as

mere casual suggestions of the legislature. They are rather
couched in language of imperative command. I have no doubt,
as you state, that the purchases of these goods at the times the
orders were given resulted in a saving to the state. The fact,
however, that these statutes deprive the state of the benefits re
sulting from the exercise of business foresight cannot be con
sidered. They indicate legislative policy and their results need

not concern administrative officers. It is for them to obey.
Taken together they provide a sort of legislative straight jacket
designed to restrain the exercise of administrative discretion,
limit responsibility, and restrict incentive. However, the legis
lature has the right to lay do^vn the rules and regulations for
the transaction of the state's business. Such rules and regula
tions cannot be disregarded by administrative officers, boards or
commissions. If the result of enforcement or observance thereof

be to deprive the state of the benefits arising from the exercise
of ordinary business foresight, the responsibilitj'- is with the
legislature and not with the administrative officer who may feel

fettered and hampered thereby.
It is my conclusion, therefore, that the various claims cited

in your communication cannot be audited and paid out of the
appropriation made to the board of control for the period be
ginning July 1, 1917.
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Bndges and Highways—Under sec. 1325A:, Stats, (ch. 661,
Laws of 1917), the distance between the bridge and city limits
is to be measured along the highway.

October 29, 1917.
Wisconsin Highway Commission.
In your communication of October 20 you refer me to ch. 661,

Laws of 19.17, which provides for the joint construction of
bridges across navigable or meandered streams which are the
boundary lines between two counties, and especially to the first
paragraph of said chapter which provides as follows:

''Whenever any county, town, city or village, or two or more
counties, or any county and any municipality or any municipali
ties, jointly, by their respective boards or councils, shall file a
petition with the highway commission setting forth that said
county or counties, or such county and municipality or any
said municipality or municipalities jointly maintain or main
tains a free public bridge across a navigable stream forming the
boundary line between two or moi-e counties, and locnied not less
than two miles from the nearest boundary of any incorporated
city or village, and that it is necessary to reconstruct such
bridge, the highway commission shall fix a time and place for
heanng," etc. Ch. 661, Laws of 1917 (see. 1325A:, Stats.)

You state that in determining whether or not the bridge is
more or less than two miles from the boundary of an incorpo
rated village you refer to maps of the neighborhood showing
the location of the nearest incorporated city or village, and in
case it should appear that the distance is very nearly two miles,
one way or another, the method is to make actual measurements
on the ground.

You submit the question whether this measurement should
be made from the nearest point on an air line, or whether it
should be along the most direct laid out highway.

It is always desirable that a statute making provisions de
pendent upon distance between two points should specifically
prescribe the method by which such distance is to be measured.
Where, however, the statute is silent upon this question it pre
sents a situation calling for construction of the statute.
In 9 Am. & Eng. Ency. of Law, (2d ed.) 614, it is stated:

"Distance is to be measured in a straight, line in a horizontal
plane, unless there is a clear indication that another mode of
measurement is to be adopted."
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This text is supported principally by reference to English
cases. In this country, especially in the modern cases, the sub
ject matter of the statute has been considered with a view of
arriving at what was probably the legislative intent. Thus, in

Jennings v. Menaugli, 118 Fed. C12, it was decided that in de
termining whether witnesses resided more than one hundred
miles from the place of trial, the distance should be measured
by the usual route of travel rather than by a direct line.
Such also was the ruling in Smiili v. Ingrdham, 7 Cowan 419,

where the que.stion irose as to allowing service on agents where

the attorneys do not re.sidc within forty miles of each other.
Sec. 534 of the Civil Code of South Dakota provides that

where stations ai-e more than twelve miles apart railroad com
panies, when required so to do by the board of railroad eora-
missionei's, shall construct and maintain a sidetrack for the use
of shippers between such stations.
In the case of Nedved v. Chicago, Milwaukee & St. Paul Ry.

Co., 153 N. W. Rep. 886, the court held that under this statute
the distance between stations was to be measured along the line

of the railway track upon which such stations were situated.
It was held by the supremo court of North Dakota that under

a statute providing that school boards of the various common
school districts shall upon the petition of those charged with
the support and having the care and custody of nine or more
children of school age, furnish school accommodations for such
children within a distance of two and one-half miles of their

homes, the distance should be measured by the roads actually
opened and passable and not as the crow flics.
The question here is whether the legislature intended the dis

tance between the bridge and an incorporated village to be
measured upon the highway or upon a direct line. In the first
place this statute deals with highways. The purpose of the law
is to facilitate travel. It provides that state aid shall be ex
tended for the construction of certain bridges, provided they
arc more than two miles distant from an incorporated city or
village. The relation between the bridge and the village or city
is not quite apparent, but whatever reason existed in the legis
lative mind for classifying bridges according to their distance
from an incoi'porated city or village, it is quite likely that the
distance as measured upon the highway was in the legislative
mind- "Whatever reason may exist for making the distance be-
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tween Ihe bridge and a village a basis of classification, it will, 1
think, be more apparent if the distance be measured upon the
highway than if it be measured on a direct line.
This construction will also clear up what might be another

ambiguity in the statute. It will be noted that the statute pro
vides that this distance shall be measured "from the nearest
boundary." It does not fix the point of the boundary from
which the distance is to be measured. The nearest point would
probably be taken, but it is not impossible that there could be'
two or more points equally distant. If measured on the high
way, the point of measurement will start from the point wheie
the first boundary of the village or city intersects the highway
measuring from the bridge. Such might or might not be the
nearest boundary measured on a direct line, but such construc
tion furnishes a definite rule for the measurement, and leaves no
room for controversy.

It is, therefore, my opinion that the measurement required by
this statute should be along the line of the highway between the
bridge and the point measuring from the bridge where the first
boundary line of the village intersects the highway.

Constitutional Law—Public Officers—United States Senator—

Elections—The legislature may empower the governor to make
an appointment to fill a vacancy in the office of United States

senator after the vacancy occurs.

October 29, 1917.

Honorable E. L. Philipp,

Governor.

In response to your inquiry as to whether the legislature may
now grant you authority to make an appointment to fill the

vacancy existing in the office of United States senator caused by
the death of Honorable Paul 0. Husting, I quote the Seventeenth
Amendment to the constitution of the United States, which

provides:

"The Senate of the United States shall be composed of two
Senators from each State, elected by the people thereof, for six
years; and each Senator shall have one vote. The electors in
each state shall have the qualifications requisite for electors of
the most numerous branch of the State legislatures.

45—A. G.
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"When vacancies happen in the representation of any State
in the Senate, tlie exeenlive authority of such State shall issue
writs of election to fill such vacancies: Provided, That the legis
lature of any Slate may empower the executive ihereof to make
temporary appointment until the people fill the vacancies by
election as the legislature may direct."

You will note the provision authorizing the legislature to em
power the executive of the state to make a temporary appoint

ment until the people fill the vacancj' by election as the legisla
ture may direct. This authority does not exist at the present

time, but I know of no reason why the legislature could not be
convened in special session and confer such power upon the
chief executive. There is no rule of law with which I am

familiar that would be in the nature of retroactive legislation.

There is nothing in the article which requires this power to exist
at the time the vacancy occurs. If it exist at the time the ap
pointment is made, I have no doubt that the senate of the
United States would seat the appointee.

Navigable Waters—Fish and Game—The title to the bed of
navigable lakes is in the state, and the public has the same right
to hunt, fish and trap thereon as the shoreowners have. This
rule applies to lands which have been submerged over 20 years.

October 30, 1917.

Claron a. Markhah,

District Attorney,

Beaver Dam, Wisconsin.

I quote your letter of October 26:

"Beaver Dam Lake is a navigable body of water, in fact, in
some places the edges of the lake consists of marshy places cov
ered with water, and with tall reeds, wild rice and other vegeta
tion gi'owing in the water. Most of this marsh land is surveyed
and owned by private individuals.
"I would like your opinion on the following propositions:
"1. Have the owners of the bed of such portions of the lake

the exclusive right to trap fur bearing animals?
"2. Has a stranger the right to set ti'aps in such marshes,

fastened with stakes driven into the ground?
"3. Has a stranger the right to set traps in such marshes cov-
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ered with, water, where the traps arc not fastened to the ground,
but are merely held by bloeks of wood floating on the water,
attached to the trap chain, the traps being set either upon the
bed of the lake or upon the muskrat houses?
"Your attention is called to Diana SJiooling Club v. Husting,

156 "Wisconsin, 261, which holds:
'Hunting on navigable waters is lawful when it is confined

strictly to such waters while they are in a navigable stage, and
between the boundaries of ordinary high water marks.'
"For the sake of your opinion, let it be understood that the

marshes above mentioned are between the boundaries of the
ordinary high water marks and that boats can be used to set the
traps. There would be no question as to the right of anyone
to hunt from boats on said marshes, and in iny view the main
question is as to whether or not the owners of the bed of such
portions of the lake have the exclusive right to drive trap sticks
into the ground and to place traps upon the bed of the lake."

The shore owners have no title to the bed of this lake.

"The title of the riparian owner stops at the water line, and
the title to the land which is under the water is in the state."
Ne-Pee-Nauk Club v. Wilson, 96 Wis. 290-294.

"This rule applies to artificial lakes as well as natural ones,
where the changed condition has continued for more than twenty
years. Such an artificial body of water draws to it and takes
on all the incidents and characteristics of a natural lake. This
doctrine applies to the title to the submerged lands. In and on
those waters and over those lands, the public have the same right
to fish, hunt and trap that the shore owner has. The advantage
which that ownership gives is practically confined to the matter
of navigation, in reference to the building of docks and struc
tures on the .shore and across shoal waters." Pewaukee v. Savoy,
103 "Wis. 274; Preiive v. Wisconsin State Land tO Improvement
Co., 103 Wis. 537, 549-550; Boorman v. Siinnuclis, 42 Wis. 233,
242; Mendota Club v. Anderson, 101 Wis. 479, 493.

It follows that the answer to your first question must be in

the negative, and the answ^cr to the other two questions in the
affirmative. Strangers have the same right to trap in those
waters that the riparian owners have.
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Crimmal Law—Fish and Game—The owner of an automobile
is not guilty of illegally having fish in his possession, where
the fish were surreptitiously concealed therein by another, with
out his knowledge or consent.

October 30, 1917.
J. R. Pfiffner,

District Attorney,

Stevens Point, Wisconsin.
In your recent letter you state that you have a case in your

county in which the defendant was arrested for having taken,
captured or killed brook trout under seven inches in length,
which is the minimum length under the provisions of sec. 29.19,
ch. 668, Laws of 1917. You state that the evidence in the case

discloses that the undersized fish were found under a slip-cover,
which covers the top of an automobile when it is down, and that
the fish were thus concealed in defendant's automobile. That

the defendant testified that he did not know that the fish were

concealed in his automobile until a game warden discovered
them, and another witness testified that he placed these fish in
the defendant's automobile, unknown to the defeiidant. Tou

inquire whether defendant can be found guilty under sec. 29.19.

The provisions of said section, relevant, are as follows:

•  • Except as expressly provided in this chapter, no
person shall take, capture or kill fish of any such variety, with
hook and line, at any time other than the open season therefor,
nor, in the open season, in excess of the quantity; or under the
minimum length for each fish, designated opposite ea(3h variety
and each locality, respectively, in the columns headed 'Bag
Limit.' "

It seems to me quite obvious that whatever presumption may
arise from the fact that the fish were found concealed in his auto,

that he took, captured or killed the fish in violation of the above
quoted section is quite conclusively rebutted by his own testi
mony and the testimony of the witness who testified that he
placed the fish in defendant's automobile, unlniown to him, and
that a conviction for a violation of this section would not be
justified.

You also inquire whether this man would be liable under see.
29.39. Said section provides:

"No person shall have in his possession or under his control,
or have in storage or retention, or as a common carrier, for any
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one person, any game, game fish or other wild animal, or car
cass, or part thereof, during the closed season therefor, or in
excess of the bag limit for one day, or below the minimum size
thereof at any time during the open season, whether lawfully or
unlawfully tak^n, within or without the state."

I assume that in submitting your question, you do so on the
assumption that the testimony on behalf of defendant is true,
and that the question of whether he is guilty is one of law, based
upon the facts established by defendant's testimony.
To hold this man guilty upon such a statement of facts is to

say that one may unconsciously become a criminal through a
practical joke or the malice of another. It means that one may
incur criminal penalties without volition, act or negligence, and
that though in peaceful slumber, he may become a lawbreaker.
If this man be guilty, it lays upon every person the duty of
.searching cellar, garret, garage, barn and oatbin every morning
before breakfast, as well as maintaining a watchful vigil through
the day lest he be hailed into the criminal courts, and as our laws
enlarge the class of contraband articles, none but the eternally
vigilant \viil escape criminal records. The suggestion of guilt
under these circumstances is offensive to the most ordinary no

tions of justice. His conviction would serve no useful purpose.
The welfare of society does not require it. lie has done nothing
meriting punishment, and his punishment would not detei''
others, because he has done nothing from which they may be de
terred. At common law, there could be no crime without crim
inal intent. Some act, coupled with criminal intent, was neces
sary to convict.

"The doctrine which requires an evil intent lies at the founda
tion of public justice. There is only one criterion by which
guilt of man is to be established, and that is whether the mind
is criminal. Criminal law relates only to crime. And neither
in philosophical speculation, nor in religious or moral sentiment,
would any people, of any age, allow a man to be found guilty
unless his mind were so. It is, therefore, a principle of our
legal system, as probably it is of every other, that the essence
of an offense is the wrongful intent, without which it cannot
exist." Bishop's Criminal Law, § 287.

I am fully aware of the universal doctrine that statutes in
the nature of police regulations penalizing acts malum prohih-
itum, may require no criminal intent. They often impose crim-
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inal penalties, irrespective of any intent to violate them, the
purpose being to require a degree of diligence for the protection
of the public which will render violations impossible. Numerous
eases announcing this doctrine are reviewed by Cooley, Judge,
in People v. liobey, (Mich.) 18 N. W. 365. It has also been in
voked in this state in .the case of State v. Hartfiel, 24 Wis. 60,
holding the defendant guilty of selling intoxicating liquors to a
minor, even though he did not know the purchaser to be a minor.
And ill elcli v. State, 145 Wi.s. 85, where a waiter in charge of
a railroad lunch counter, who delivered to a patron oleomar
garine which had been supplied by the railroad company for
such counter upon the waiter's requisition for butter, and where
he was ignorant of the fact, was found guilty of violating the
pure food laws of this state.

The doctrine upon which these eases proceeded is stated in
Clark's Criminal Law, (2d ed.) p. 84, as follows:—

It is competent for the legislature to define a crime in such
a way as to make the existence of any state of mind immaterial;
in other words, to make an act criminal, notwithstanding that it
be done under ignorance or mistake of fact, which would, at
common law, furnish an excuse."

A review of the authorities, however, will, I am confident, dis
close in every case where a conviction has been upheld, either
the performance of an act expressly prohibited by the statute,
or a failure to exercise that degi-ce of care and diligence specially
laid upon the defendant by virtue of bis then engagements.
Thus, in ̂ Yelch v. Slate, siqmt, the defendant was engaged as a
waiter at a lunch counter. He was constantly delivering butter
to patrons of the lunch counter. Under the law, he was pro
hibited from delivering oleomargarine for butter. He was
charged with the duty of knowing whether the article delivered
was oleomargarine or butter. He performed an affirmative act;
he exercised volition in thus delivering the article. Unless the
law made it his absolute duty to knoiv that the article delivered
was buttei- and not oleomargarine, the enforcement of the stat
ute would be seriously impaired.
So in State v. Hartfiel, supra. The defendant was engaged

in selling intoxicating liquoi-s. In selling intoxicating liquors,
he was performing an overt act. Tiie law prohibited him from
selling such intoxicating liquors to minors and imposed upon
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him the absolute duty of knowing whether the vendee of his
goods was a minor. If he did not exercise that care and dili
gence sufficiently to acquaint him with such facts, he was guilty
of negligence, and in order that the statute might be enforced,
he was not permitted to plead his ignorance as a defense to his
prosecution under the statute.

So, I state with confidence, that an analysis of this Hue of
decisions will indicate not only an overt act performed, but
often a failure to exercise that degree of diligence which the
law specially enjoins upon those specially engaged.
In this case, however, the defendant's guilt cannot be argued

from these decisions. Here, there was no act on his part, there
was no volition, intent or purpose. He was utterly unconscious
of the surrounding circumstances. No special duty was laid
upon him. He was not guilty of negligence. The difference be
tween the situation here and in the cases referred to. supra, is
recognized in Welch v. Stale, p. 89, where Justice Timlin says.

"The learned counsel for plaintiff in error raises a question
which may be interpreted as lying somewhat deeper than these
rules and'we think not fully appreciated by the defendant in
error. He asks: ' Can a person be convicted of crime without
having an opportunity to avoid the act whicii is held to consti
tute a crime?' The answer to this in the instant case is that
the evidence does not present that question. The statute im
poses a duty upon persons furnishing eatables in hotels, board-
inghouscs, restaurants, or lunch counters. When one enter.s
upon the business of furnishing guests or patrons with eatables
at any of the establishments mentioned, he thereby undertakes to
inform himself and to know the nature of the substance he is
dispensing. The law casts on him this duty.

The court evidently appreciated the force of counscrs con
tention in that case, but correctly held that the situation was not
there present. I have no doubt that in a case like this, the
court would be unable to fmd any theory founded in considera
tions of justice upon which the defendant could be convicted.

It may well be questioned whether these fish were in the
possession of the defendant at all, but as my conclusion is satis
factorily sustained by what has already been said, I shall not
enter upon a discussion of that question further than to suggest
that these fish were surreptitiously concealed in the defendant's
auto without his knowledge, and that he exercised neither physi
cal nor mental dominion over them, both of which are essential
in order to constitute possession.
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Bridges and Highways—The expression "ten dollars per
front foot" as used in par. (d), subsec. 1, sec. 1317m—3 (eh.
643, Laws of 1917), refers to the value of the naked lot exclu-
sive of improvements.

^  „ October 30, 1917.
Charles Voigt,

District Attorney,
Sheboygan, Wisconsin. .

In your communication of October 27 you state:

,  !■ 1317m-3, R. S. (being ch. 643Laws of 191 /), provides in part:
'Only such portions of the county system of prospective stkte

lying in cities shall be eligible to improvement as shall
at the time funds are appropriated for their improvement by the
city council or the county board have an average valuation of
less than ten dollars per front foot for the lots of one hundred
and twenty feet in depth on each side.'

"In view of the fact that sec. 3052, R. S., calls for a separate
valuation of the value of the land and the improvements thereon,
will you kindly give me your opinion whether the words average
vahiafton as used in the above quoted section refer to and mean
the value of the land or lots alone or to the combined value of
the land and the improvements thereon?"

In my opinion, the words "average valuation" as used refer
to the value of the land alone. This conclusion is based upon
the following considerations:

1. It is a general rule of statutory construction that
"All words and phrases shall be construed and understood

according to the common and approved usage of the language;
but technical words and phrases and such others as may have
acquired a peculiar and appropriate meaning in the law shall
be construed and understood according to such peculiar and
appropriate meaning." Sec. 4971, Stats.

It is my understanding that in common parlance a reference
to the value of city lots by the front foot has reference to the
value of the naked lot, irrespective of the improvements thereon.
In other words, it is an appropriate phrase by which the naked
value of the lot may be designated but it is not appropriate for
the designation of the value of the buildings or other improve
ments thereon or for the value of the lot with such buildings and
improvements.
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2. It was evidently the purpose of the legislature to provide
for the improvement of a continuous stretch of highway, com
mencing at the city limits and proceeding toward the business
center of the city. If the value fixed were to include improve
ments, it is easy to see that the improvement made under the
provisions of this section might result in a spotted and patch
work construction, as there might be stretches resulting from
improvements of the lot where the valuation would be greater
than ten dollars per front foot, while farther on from the city
limits where there were no improvements the valuation would he
less than ten dollars per front foot, which stretch might be im
proved under the provisions of this act. I think it more reason
able that the legislature had in mind the fact that the outlying
lots were less valuable than those nearer the center of the city;
and that it was the purpose to provide for the improvement of
those lots toward the center of the city until their valuation, ex
clusive of improvements, should exceed ten dollars per front
foot.

3. If improvements are to be taken into consideration, there
will be few parts even in outlying districts of the city where im
provements may be made under the provisions of this section.
An improvement of $250.00 would bring a twenty-five foot lot
above the limit provided An improvement of. $500.00 would
bring a fifty foot lot above the value provided. Such improve
ments would be very insignificant; from which it may readily
be seen that if the statute contemplates that improvements be
included in the valuation, the law would not be of very general
use or helpfulness to cities.
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Public Health—Nuisances—Gas company, under facts stated,
is a private rather than a public nuisance.

November 2, 1917°.
Dr. C. a. Harper,

Stale Health Officer,
In your recent letter you stated that the question frequently

arises concerning what may be considered a public or a private
nuisance, that an opinion concerning this would materially aid
you in your official work answering communications upon the

subject, and you submit the following:

"Specifically speaking, the city of Monroe has a gas plant
operating under the name of the Monroe Gas Company. The
alleged nuisance created by this plant is complained of by resi
dents in the vicinity of the plant, consisting of two kinds of dis
comfort, air pollution and ground pollution. As to air pollu
tion, the oiTensive gases and vapors result from the general proc-
c.sscs of manufacture, vapoi's emanating from the gravity oil
seiiarating system, gases i)assing into the atmosphere as a result
of the combustion of tars in the boiler, and gases and vapors re
sulting from the accidental and dii-ecf discharge of tars onto the
adjacent ground. These,vapors arc characteristic and cannot be
mistaken for any other materials than those pi'oduced from the
manufacture of gas.
"As a result of the discharge of the liquid waste, the ground

in the vicinity of tlfe plant, and to the west, has become literally
saturated with the tarry pi-oducts, at least in places. Borings
in the ground in certain directions fi'om the plant show that the
soil is jmllutod with oils and waste from one hundred, and two
hnndroil to twelve hundi'cd feet from the plant. As a result of
the satui'ation of the soil from these waste oils many wells in that
vicinity have become polluted and the water unfit for domestic
use."

You stale that the wells polluted by the saturated soil are in

dividually ovmcd by people living in Monroe, and that the air,
depending upon the direction of the wind, affects a large part of
the population of the city. You inquire wliethcr this may be
considered a private or a public nuisance, and state that an ex^
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pression as to the difference between the two will be greatly
appreciated.

Anderson's Law Dictionary defines a private nuisance as:

"Anything done to the hurt or annoyance of the lands, tene
ments or hereditaments of another,"

and a pulilic or common nuisance as:

"Doing a thing to the annoyance of the public, or neglecting
to do a thing which the common good requires."

Bovier's Law Dictionary gives substantially the same defini
tion.

In 21 Am. & Eng.. Ency. of Law (2d cd.) 682, we find the
following:

"A private nuisance is one that affects a single individual
or a determinate number of persons in the enjoyment of some
private right not common to the public.
"A common or public nuisance is one that affects the people at

large and is a violation of a public right, either by a direct en
croachment ui)on public property, or by doing some act which
tends to tlie common injury, or b.y omitting to do in the discharge
of a legal duty, that which the common good requires. It docs
not necessarily mean one affecting the government or the whole
eominiinity of the state. It is public if it affects the surround;
ing community generally, or the people of some local neighbor
hood, as, for instance, the inhabitants of a village."

In 29 Cyc. 1152, the following statement is made concerning
public and private nuisances:

"A nuisance is public where it affects the rights enjoyed by
citizens as part of the public, that is, the rights to wliich every
citizen is entitled, whereas, a private nuisance is anything done
to the hurt, annoyance or detriment of the lands, tenements or
hereditaments of" another, and not amounting to.a trespass;
thus, any unwarrantable, unreasonable or unlawful use by a
person of his own property, real or personal, to the injury of
another, constitutes a private nuisance. It will thus be observed
that the-difference between public and private nuisances does
not depend upon the nature of the thing done, but upon the
question whether it affects the general public, or merely some
private individual or individuals, and so the same act or struc
ture may be a j)\^blic nuisance, and also a private nuisance, as
to the person who is thereby caused a sjjccial injury other than
that inflicted upon the genei-al public; while, on the other hand,
+Jie fact that a nuisance injures a great many persons docs not
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make it a public nuisance, where the injury is to tbe individual
property of each person, and not to the general public as such."

"A nuisance which while producing injury to the public at
lai^e, docs some sjiccial damage to some individual or classes of
individuals, is sometimes called a mixed nuisance." See "Wood
on Nuisances, par. 22.

It is difficult to say what degree of annoyance constitutes a
nuisance. A thing may be a nuisance in one place, while it is
not in another. For that reason, the location of a nuisance
must be considered. Thus, it has been held that a tallow chan
dler s business, which emitted noxious smells, might be a nuisance
in a thieldy populated town of merchants and mechanics, while
it may not be in a manufacturing district." Bovier's Law Dic
tionary, 360.

1 call your attention to a number of specific cases that have
been passed upon by the couils, to illustrate the difference be
tween a private and public nuisance.
King V. Morrh, IS N. J. Equity, 397 was a suit for an injunc

tion to restrain a railroad from running on its road any coal-
buniing engine not pinvidod with apparatus that would cifcc-
tually prevent tlic comnmnieation of fire from it to the buildings
of the complainant. It appeared that since the railroad in ques
tion placed upon its road in November last, sixteen new coal-
buniing engines, fires have occurred very frequently along the
line of its road, and especially near the sash and door factory of
complainant, in the city of Newark, and that boxes loaded on a
wagon ill the rear of his factory were set on fire a few days be
fore the bill was filed, in such manner that the inference was
almost unavoidable that the fire was caused by live coals blown
fi'om a locomotive of the defendant over complainant's buildings
into a yard behind them. In holding that this was a private
nuisance, the court said, p. 399:

This is not a public nuisance although it may injure a great
many persons.^ Tlic injury is to the individual property of each.
The nuisance is public when it alTeet.s the rights of citizens as
part of the public, as the right of navigating a river or traveling
on a public highway, rights to which every citizen is entitled."

In the ca.se of v. Sc-dalia, 152 Mo. 283, it appeared that
the defendant city emptied its sewer into Cedar Creek, which
flowed tlii'ough the farms of several ])Grsons. The court held
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that it was rather a private than a public nuisance. On page 301
the court said:

"But it is a misconception to treat the case made in the peti
tion as one of a public nuisance. Though there be several land
owners through whose possessions the i.)olluted stream may flow,
and all suffer damage of the same character, but each of different
degree, that does not convert the injurious act into a public
nuisance, for it is only those individuals and not the public in
general who suffer; and therefore each may recover the damage
he suffers though it differs only in degree from that that others
in the same class suffer.''

In the case of BaUzeger v. Carolina Midland RaUtvay Co., 54
S. C. 242, 71 Am. S. R. 789, where a railroad company had by its
embankment, dammed up surface water, the facts in that case
were held to be sufficient to make it a public nuisance. It was
shown in said case,

"The said water, so polluted, remains in said ditches, and in
the pond formed on the upper side of the said embankment, for
a considerable while after each rain and flood, and it becomes
stagnant and emits nauseous odors and gases, which poison and
pollute the air in and around the plaintiff's said dwelling house,
and renders the same unhealthy and dangerous to live at, and
has within the same three years, caused annoyance, sickness,
pains and suffering to the plaintiff, and also to the membei*s of
his family, and has within that period caused the death of one of
plaintiff's children, who was made sick by the offensive and
nauseous gases emitted from said stagnant water."

Here we sec that the pollution of the air was to such an extent

that it was dangerous to the health and comfort of the com
munity, and it was held to be a public nuisance.
In the case of Jones v. Citij of CJianule (Kas.) 65 Pac. 243, it

was sho^\^l that the defendant drained into a ditch refuse and
filthy matter giving off disagreeable odors and poisonous exhala
tions. The alleged nuisance consisted of kitchen washings, ex
creta from the hotel closets and other refuse and other filthy mat
ter, drained from the hotel building into an open ditch or sewer,
near which the defendant in error, plaintiff below, resided. It
appears by the affidavits of a large number of persons other than
the plaintiff, living in proximity to the said ditch or sewer, that
they were affected by the odors from the ditch and the poisonous
exhalations from it. Others that were li^dng more remote from
the ditch but whose business required them to cross over or pass
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near it made affidavits to its disgusting, disagreeable and danger
ous character. The court held this to be a public nuisance. The
court said:

"It is often difficult to tell if a nuisance is so general in its
c'liaracter, that is, affocting a sufficient number of persons, to
justify its chai'acterization as a 'public nuisance.' In such
cases, how many persons shall be called 'the public?' Of course,
in o]m sense, the public is everybody; but, manifestly, that is not
the sense in which tlic word is used in the law relating to nui
sances. In that law by the words 'the public' is meant those
who reside in definite municipal boundaries, entitled to the pro
tection of the local laws, and to be represented by the local offi
cers, and yet, cases of nuisance affecting all tlic people of the
community will rarely occur. The words 'the public' must,
therefore, have even a narrower signiffcation, and be inclusive of
even a less number. We think tliat the definition of the words
with relation to the subject in hand is quite clearly indicated,
if not st ated, in a note to Wood on Nui.sances, supra, wherein it is
said: 'It has now coino to be understood tliat a public nuisance
does not merely consist of any act or thing which docs in fact
annoy the public, but that which may annoy all who come in
contact with it.' In tlie sense thus indicated, it is quite clear
that the nuisance in (|iiestion, under the evidence before us, is
public in its nature."

The case of Watson v. Gas Co., 5 U. C. Q. B. 262, was a suit
against the gas company of the city of Toronto, to enjoin it from
creating a nuisance caused by offejisive vapors, and noxious
fumes, smells and stench that arose from the manufacture of

gas, to the injury of the plaintiff, who lived in proximity to it.
In that case it was considered a private nuisance, and the ques
tion did not arise whether it was a public nuisance.
In the case of Broadhent v. Imperial Gas Co., 7 De G. M. & G.

436, the plaintiff", a market gardener, wlio.se premises adjoined

those of a gas company, brought an action against the company
for the injury done to his crops by reason of the noxious matter

issuing from the company's works. It was held that plaintiff
was entitled to a perpetual injunction to restrain the further

manufacture of gas in a manner injurious to his crops. In that
case, the gas company was abated as a private nuisance, and it
was not discussed whether it was a public nuisance or not.
I have been unable to find any case where a gas plant has been

adjudged a public nuisance, and abated as such. I have exam

ined the report made by E. J. Tully, after a sanitary engineer-
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ing investigation was conducted in IMonroc with reference to the
local gas plant. In said report it appears that it was definitely
established that the ground to the west and southwest of the
plant, even at a distance of about twelve hundred feet, is more or
less highly polluted with tar, which results from the discharge
of industrial waste comprising heavy and light oils mixed with
water. A number of wells were examined and the water was
found to be grossly polluted witli- oil so as to render same unfit
for domestic use or for any use, but it appears that the wells
that were so alfected were on the grounds of private owners
living near the gas plant. None of the wells were located in any
park or public place to which the public had access. The pump
ing station was also carefully examined and it was found that
the water was in no way polluted by the tar or oil froin the gas
plant.

It thus appears that the public is not in any direct way
-affected by the pollution of the soil and wells in the neighbor
hood of the plant, and the injury is to the lands, tenements or
hereditaments of private parties living about the plant. This
cannot be said to be an injury to the public. It comes diieetlj
within the definition of a private nuisance. The fact that quite
a number of people are affected in that way cannot make it a
public nuisance.
Whether the air pollution is of such a degi'cc that it may be

designated as a public nuisance cannot be definitely slated from
the statement of facts in your letter or the report of Jlr. Tully.
You will note that in some of the cases referred to in this opinion
the nuisance was caused by the pollution of the air. If the Mon
roe Gas Company is a public nuisance, it will be because the
pollution of the air is of such a nature and such a degree that it
is of sufficient annoyance to the public passing the street so that
a court of equity will consider it of sufficient importance to neces
sitate the granting of an injunction. In a case of that sort, it
depends upon what extent the odors and vapors that emanate
from the plant are obnoxious, annoying or injurious to the pub-
lie as they pass on the street.
In passing upon this question the court will take into consid

eration the fact that this plant is located in the residential sec
tion of the city; that a highway passes the same which is ex
tensively used and traveled by the public, and, if the odor is
sufficiently strong, the court may treat it as a public nuisance.
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As stated before, I cannot pass upon this question, as each in
dividual case must necessarily depend upon the facts and cir
cumstances surrounding it and the evidence that can be pro
duced.

I believe that, on the whole, a private suit by the parties
living in close proximity to this plant, who are injuriously af
fected, is the proper action to take in abating the nuisance.
It is my conclusion that unless the pollution of the air is ob

noxious and annoying to the public passing the highway, the
plant, as it is operated now, is a private rather than a public
nuisance.

Commerce^Tvading Stamps—Lotteries—Tvadm^ stamp con
sidered pi'ohibited by law.

November 2, 1917..
E. S. Jedney,

District Attorney,
Black River Falls, Wisconsin.

Under date of October 30 you say:

"The Locken Shoe Company of this city has called my atten
tion to ch. 480, Laws of 1917, and consulted me with reference
to its provisions, * « # which prevent the issuing of so-
called trading stamps for goods, wares and merch.-indise.
"The Lockcn Shoe Company has been is.suing what is termed a

cash receipt stamp with every purchase of goods and the cus
tomer of coupe IS at liberty to return these receipts at any
time and receive a premium from the company.
"I am enclosing to you herewith a sample of the cash receipt

stamp which they have been issuing and would Idndly ask you
to construe sec. 1747»i and give me your opinion as to whether
or not^the issuing of such stamps as the one enclosed is a viola
tion of this section. I wish you would also state what in your
opinion is the evil which this statute is designed to .suppress."
The cash receipt which you enclose is a simple cash register

receipt for the amount of the purchase made by the customer and
on the back thereof I find the following:

"Return cash receipts (only) amounting to $50.00 and get a
beautiful casserole Free, or return $10.00 in cash receipts and
get a silver teaspoon Free."

I have had frequent occasion to consider ch. 480, Laws of 1917
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(sec. 1747m), which prohibits the issuing of trading stamps in
connection with the sale of any goods, wares or merchandise by
any person whatsoever, the only exception being that

"any manufacturer, packer or dealer may issue any slip, ticket
or check for the sale of any goods, wares or merchandise, which
slip, ticket or check shall bear upon its face a stated cash value
and shall be redeemable only in cash for the amount stated there
on upon presentation in amounts aggregating twenty-five cents
or over of redemption value, and only by the person, firm or
corporation issuing the same."

The receipt or coupon which you submit expressly provides
that the holder shall be entitled to a casserole free upon presen

tation of receipts amounting to fifty dollars, or a silver teaspoon
free upon presentation of receipts amounting to ten dollars.
This practice flies squarely in the face of this statute, and is un
doubtedly and without question prohibited by the terms thereof.
You ask me to state what in my opinion is the evil which this

statute is designed to suppress. The so-called trading stamp
evil has been a matter of legislative controversy in this and other
states for a number of years. Prior to the adoption of this law
by our state several other states had enacted legislation designed
to suppress the use of so-called trading stamps. Without ex
ception the legislation was declared unconstitutional by inferior
federal courts, and the trading stamp companies always con
tended before the legislature that the legislation would be un
constitutional, if enacted, and were able to reenforce their con
tentions by the decisions of these courts. The matter came be
fore the supreme court of the United States, however, in 1915,
in cases involving similar laws, from the state of Florida and
from the state of Washington. Rast v. Van Dcman c& Lewis
Company, 240 U. S. 342; Tanner v. Little, ibid. 369. The su-
pi-eme court of the United States held that the legislation was
legitimately within the police powers of the state, saying that
the practice was a lure to improvidence, and that legislation in
restraint thereof was in promotion of the public welfare. I
can do no better than to refer you to these cases for an under
standing of the evil which the legislation is supposed to pre
vent, or, in other words, which justifies and sustains such legis
lation in the opinion of the supreme court of the United States.

46—A. G.
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Banks and Banking—Building and Loan Associations—Power
of commissioner of banking to disapprove amendments of by

laws of building and loan associations.
November 3, 1917.

Honorable A. E. Kuolt,

, Commissioner of Banking.

In your communication of October 31 you state that a build
ing and loan association whose by-laws now provide that loans
may be made only in the county in which the association is lo
cated, wishes to amend its by-laws to provide a radius of fifty

miles.

You further say that you desire to limit the loaning radius of

this association to twenty-five miles at the present time, and you
ask whether you have the legal right under the provisions of our
statutes to refuse to approve an amendment providing a fifty

mile radius and to notify the association that you will not ap
prove any amendment that establishes more than a twenty-five
mile radius.

Sec. 2014—5 provides, in part, as follows:

"For every loan made a nonnegotiable note or bond, secured
by mortgage upon real estate situated in the state of Wisconsin,
in the county where such association is located, or within a radius
of not to exceed fifty miles from the office of sucli association, as
the by-laws of each association shall provide, unincumbercd ex
cept by prior loans of such association, shall be given, accom
panied by a pledge to the association of the shares borrowed
upon."

This provision constitutes legislative authority for building
and loan associations to loan money in such territory Avithin a
radius of fifty miles of the place where such association is lo
cated as the by-laws of such association shall provide. It is
laAvful for the association by-laws to provide for the loaning of
money in all territory within such radius. If, however, the by-
laAvs provide that the radius .shall ])c twenty-five or thirty miles,
then it shall not be laAvful for the association to loan money out

side of that radius. The point is that it is lawful for the asso
ciation to provide by its by-laws for the loaning of money within
the fifty mile s-adius.
With this in mind you iiitiuire whether you can refuse ap

proval of amendments to by-laws submitted by building and loan
associations which extend the territory within which they may

make loans to the limit of the fifty mile radius. In other words,
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can you deny to a building and loan association the right to do
that which the statute specifically says it may do?
In my judgment you cannot restrain or prevent the corpora

tion from doing anything expressly authorized by statute, and in
the exercise of the duty imposed upon you to approve of amend
ments to by-laws you cannot prevent the corporation from ex
ercising I'iglits and privileges expressly conferred by statute.
I am further of the opinion that a situation could exist which

would justify you in refusing to approve amendments to by
laws extending the territory in which such institutions may
make loans, rndcr sec. 2010fl, enacted by cli. 94, Laws of 1917,
the commissioner of banking may refuse to grant a certificate of
incorporation to a building and loan association

"when the location of the proposed association shall be in such
close proximity 1o an association already organized that the
business of the established association might be interfered with
and the suiipoi'l of the newly-organized association would not be
such as to assure its success; * *

Assuming the validity of the power thus conferred upon the
commissioner of banking, it is apparent that he may refuse to
issue a certificate of incorporation to a building and loan asso
ciation because it may interfere with the established business of a
similar association. If he may refuse to grant any certificate at

all, then it follows that he may insist as a condition to granting
such certificate that the by-laws shall limit the territory within
which loans may be made, so that it will not interfere with the
established business of any other association. If I am correct

in this, then it must necessarily foUow that the commissioner of
banking may decline to approve amendments or by-laws which
would extend the business of. such association into territory al
ready occupied by an existing association, or where the business
of an old association would he interfered with. Unless this be
true, the discretion vested in the commissioner of banking to be
exercised upon the formation of a new corporation could easily
be circumvented and the purpose of the law nullified.
From the foregoing considerations it is my opinion that you

may decline to a])provc the proposed amendment to the by-laws
of the corporation in (luestion, if, and only if, you can do so
upon the ground that by extending its business as proposed in
the by-laws it will interfere with the business of another estab
lished building and loan association.
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Public Health—Registered Nurses—Committee of examiners
of registered nurses is justified in its action under facts stated.

November 9, 1917.

Miss Anna J. Haswell, Secretary,
Commiitee of Examiners of Registered Nurses.

In your recent letter you state that a nurse in 1903 graduated
from a school, now accredited, which at the time of her gradua
tion provided a two years' course of instruction; that she made
application for registration June 21, 1917; that the applicant
claims right to examination on the ground that her subsequent
experience has made her qualifications equivalent to the law
governing registration of nurses, being sec. 1435c, subd. 4; that
the record of her experience since graduation is one year in
charge of the surgical department of a hospital, and instructor
of home nursing in the Oregon agricultural college.
You state that the committee is of the opinion that the year's

experience in special surgical work is not equivalent to the third
year in a regular training school course, but that the committee
did vote to grant to applicant six months' credit for her subse
quent experience, and required six months' additional training
in the subjects as enumerated in the third subdivision. You
inquire whether the committee acted within its province in mak
ing this decision.

The requirements for the registration of nurses as given in
Kubd. 4, sec. 1435c are as follows:

"If application be made on or after September 1, 1915, and
the applicant at the time of application shall have graduated
from a reputable training school, connected with a special hos
pital, requiring a systematic course of theoretical and practical
training of at least two years, and who at the time of application
shall have obtained in a reputable general hospital one year's
additional training in the subjects above enumerated in the third
subdivision of this section, not adequately taught in said train
ing school, and shall pass an examination to detemine the fitness
and ability of the applicant to give efficient care to the sick."

The subjects enumerated in subd. "Third" of this section are
as follows:

"Nursing, ethics, anatomy, physiology, hygiene, dietetics,
materia medica, elementary urinalysis, medical, surgical and
gynaecological nursing, obstetrical nursing, including the care
of infants, and a thorough coui'se of theoretical instruction and,
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when possible, practical experience in contagious nursing and
the nursing of sick children."

The question submitted by you is one that is for the committee
to decide. They are to pass upon the question whether the ex

perience that this particular nurse has had, as above stated, is
equivalent to one year's additional training in a reputable gen
eral hospital in the subjects above enumerated. The decision of
the committee is final unless it can be shown to the satisfaction

of the court that the committee has abused its disci-ction; and

whether the committee has or not is a question of fact, rather
than a question of law.

I am, therefore, constrained to an.swer your question in the
affirmative.

Banks and Banking—Transmission of Money la Foreign Coun
try—Person engaged in transmitting money to foreign country,
although doing so as resident correspondent of foreign banking
corporation, is required to file bond and obtain license provided
by sec. 2014—200, Stats, (eh. 532, Laws 1917).

November 12, 1917.

Honorable A. E. Kuolt,

Commissioner of Banking.

You ask to be advised whether persons, who in the state of
Wisconsin hold themselves out as correspondents of the Bank of
Naples and engage in the business of transmitting money to Italy
by selling here drafts on the Bank of Naples or its branches in
Italy, are subject to the provisions of sees. 2014—200, et seq.,
enacted as ch. 532, Laws of 1917, and are required to obtain the
license therein provided for.

It appears that the manner of transacting business is, in short,
that the pci'son here who is called a correspondent of the Bank of
Naples buys and keeps on hand drafts payable by that institu
tion in certain amounts, and that to obtain such drafts the cor
respondent either pays the Bank of Naples for the same out
right or deposits with the Bank of Naples or its branch in New
York bonds or other acceptable security of the value of the drafts
so funiishcd him. These drafts are filled out payable to the
persons in Italy designated by the person here desiring to trans
mit money and who pays the correspondent here the amount of



726 Opin'ions of the Attorxev-General

the draft plus the amount of exchange. The draft is then either

delivered to the purchaser for transniittal by him direel, to the

payee in Italy, or may be sent at his request, by the correspond
ent, to the liank of Naples or some branch thereof, for payment
to the payee named therein. It is clear, I think, that the person

here called correspondent of the Bank of Naples is engaged in

the business of transmitting money to a foreign country, within
the meaning of the statute above referred to.

It is the duty of this office, as well as of other administrative
officei's, to assume the validity of the statute and that the same is

effective according to its terms.
The only question remaining is whether the correspondents

here of the Bank of Naples are in any view within any of the
excepted classes embraced in the following language:

*  * A bank, trust company, life insurance company,
express company, telegraph company, or a domestic corporation
with a paid up capital .stock of not less than one million dollar's
receiving moneys for transmission through its regularly author
ized agencies, * •

It is clear, I take it, that it is the corre.spondent here and not
the Bank of Naples that is engaged in the transmission of this
money. The statute will ])e presumed to have been intended to
aT)ply only to persons within the jurisdiction of the state. So
construed, it is plain that the person or corporation intended to
be subjected to its regulations is not the foreign financial institu
tion upon which drafts, money orders and the like may be drawn,
payable in a foreign country, but is..the person or corporation in
the state of Wisconsin who holds himself or itself out here as
receiving moneys for transmission to a foreign country and
usually payable there through or by some .such financial institu
tion. The legislation is predicated, not upon any question of
the financial integrity of the foreign institution by which it may
be held out or represented that the money will be paid over in
the foreign country, but it aims only to protect the public here
by subjecting to regulation the pei'sons here who hold them
selves out for and engage in the business of transmitting money
by selling here foreign exchange and the like. So far as this
statute is concerned, it is immaterial what may be the character
or standing of the foreign institution by or through which
nipneys transmitted are to be paid in the foreign country.
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I think that the excepted institutions enumerated in the pro
vision of the statute above ([uotcd refer to such institutions do
ing business here and receiving in tliis state money for transmis
sion to foreign countries. The Bank of Naples is not doing
business liere, and, under our banking laws, is not legally quali
fied to do business here. But it is suggested that the correspond
ents here of the Bank of Naples come within the excepted class
as "agencies" of an institution of the excepted classes,
to wit, a bank. This contention, I think, is untenable. The
statute does not puri)ort to exempt agencies as such but only fo
exempt certain institutions—the principal—" receiving moneys
for transmission through its regularly authorized agencies." If
the institution itself is not within the exception, there is no ex
ception in favor of its agencies.
The reason for the statute being in this form is obvious: banks

and trust companies doing business here are subject to supervi
sion, state or federal, here; express companies doing business
here have permanent offices and large property interests here
and may be reached here and their liability enforced. So, also,
with telegraph companies and with a domestic coJ'poratioii hav
ing a million dollars of ca]>ital paid in. The Bank of Naples,
on the other hand, or any other foreign financial institution, is
not within the reach of our law, and is not doing and is not au-
thoi'izcd to do business in this state. The selling here by cor
respondents of the Bank of Naples of exchange payable by
the Bank of Naples, in Italy, is business done by them here,
and is not inherently different from the business done by any
other person who holds himself out to transmit money to for
eign countries, by selling exchange payable by a foreign finan
cial institution. These persons are, in my opinion, within the
plain letter of the statute, and retiuired by the terms of the stat
ute to file the requisite statement with the commissioner of bank
ing and to give the bond provided for by the statute.
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Industrial Education—State Aid—Amounts expended by city
for maintenance of school and teachers' salaries to be included

in basis for computing state aid even though not paid out of the
statutory separate fund for industrial education.

November 13, 1917.
State BOiVRo of Education.

I have your request for an opinion of November 12, in which
you ask for an interpretation of the provisions of sec. 553p—6,
Stats. 1915 (see. 20.33, Stats.), providing for state aid to be paid
to citie.s on account of local industrial education. You state:

"The situation that calls for such, an interpretation is this:
The board of industrial education of the city of Grand Rapids,
Wisconsin, ineuri-ed liabilities to the city board of education for
maintenance and sjilarics of teachers amounting to $1,858.67 dur
ing the fiscal year ended .June 30, 1917. Included in their claim
for state aid was one-half this sum, or $929.33. At the time of
my audit on September 25, 1917, of their receipts and disburse
ments and claim for state aid for this fiscal year this liability had
not been paid. I was informed, however, that as soon as funds
were available, it was the intention of the board of industrial
education to pay it.
"On the assumption that the words 'amount actually ex

pended' refer to cash payments, I deducted the above claim in
making my audit report to the state board of vocational educa
tion. This is contested by the Grand Rapids officials on the
ground that these word.s refei- to liabilities incurred and ac
cepted l)y the local board of industrial education as due on
June 29, 1917, ratherthan payments made."

You ask for opinion as follows:

"Will you idcase give me an opinion as to:
"1. Whether state aid can be paid on this sum in the award

made as of July 1, 1917? and
"2. Whether in the event that such aid is not paid as of that

date, it can be paid in the award for July 1, 1918, provided the
bill is paid prior to that time?"

Sec. 553p—6, Stats. 1915 (renumbered 20.33, Stats.), pro
vides for state aid for industrial education. Subsec. 1 of the
section reads as follows:

"Not more than twenty thousand dollars for any one city of
the first, cla.ss, nor more than ten thousand dollars for any other
one city, \ovni or village shall be appropriated from the statq
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funds for the purposes of sections 553p—1 to 553p—15, inclu
sive, in any one year.''

The third subsection of the section provides:

"The secretary of the local board of industrial education of
each city, town or village in which such school or schools are
maintained, shall on the first day of July in each year, report
to the state superintendent of education the cost of maintaining
the school • • "

The fourth subsection provides;

"If such report is satisfactory • • » the state superin
tendent of education shall make a certificate to that effect and
file it with the secretary of state. The secretary of state shall
then draw a warrant payable to the treasurer of such city, town,
or village in which such industrial school is located, for a sum
equal to one-half the amount actually expended for maintenance
and salaries of teachers for instruction specified in subsection 1
of section 553p—3 of the statutes. * *

It will be noted that while in the third subsection of the sec

tion the secretary of the local board of industrial education is

required to report the "cost of maintaining" the school, the sec
retary of state is, in the fourth subsection, directed and author

ized to draw a warrant only "for a sum equal to one-half the

aniount actually expended" for the specified purposes. There
may be some (luestion whether the legislature meant something
different by the phrase used in subsee. 3, and that used in sub-
sec. 4. Conformably to the rule here obtaining, the doubt, if
any, would be resolved in favor of the state treasury and against
the claimant.

It seems, moreover, that the phrase "actually expended," so

far as it has been judicially constimed, is held in the law to refer

to that which has been actually paid out and not to include mere

liability incurred. 3 Words & Phrases. 2589; 2 AVords & Phrases
(N. S.) 397.

This distinction would, however, seem not to be controlling in
the situation presented by your inquiry. I understand from
your inquiry that the city of Grand Rapids, the claimant in this

case, has actually expended the moneys in question for the pur

poses of industrial education for which state aid is authorized
by the statutes, and has expended the same for industrial educa
tion under the supervision and direction of a board of industrial



'30 Opinions of the Attokney-General

education such as is contemplated by the statute. The question
arises apparently out of the circumstance that while the city has
made these expenditures the same have not yet been in form re
imbursed to the city by the local board of industrial education.
In other words, what is an actual expenditure as to the city is

• not as yet an expenditure, but an indebtedness merely, of the
board of industrial education to the city.
The board of industrial education, while provided for by the

geneial statute and in a measure under supervision of state au
thority, is, 1 think, nevertheless, an agent of the municipality, at
least so far as its financial transactions arc concerned. It will be
observed that sec. 553p—6 (20.33) nowhere says expressly that
the expenditures for tlie maintenance of industrial education or
the employment of teachers thereunder shall be by the local
board of industrial education directly. The law contemplates
clearly that the local board of industrial education, subject to
such state supervision as the statutes provide, shall have control
and direction of local industrial education and that the expendi
tures, therefore, shall be such as the local board of industrial
education may authorize and direct, and also that the secretary
of the local board of industrial education shall keep account of
and report these expenditures to the state superintendent of
public instruction.

Subscc. 5, sec. 553p—i, Stats. 1915 (renumbered sec. 41.16.
Stats.), apparently uses the word "expended" in the provision
"all moneys appropriated and expended under said sections shall
be expended by tlie local board of industrial education" in the
sense that the local board of industrial education shall direct and
authorize the expenditure. Subscc. 5 also pi-ovidcs that such
moneys "shall be paid by the town, village or city treasurer."
Regarding all of the related provisions of the statutes, the con

clusion is reached that moneys are "actually expended" within
the meaning of subscc. 4, sec. 553p—6, Stats. 1915 (sec. 20.33,
Stats.), so as to entitle the city to state aid on account of such
expenditures when the money shall have been paid out by the
city under the direction and supervision of the industrial board
of education for the jiurposcs specified in the statute, regardless
of whether the payment be directly by the board of industrial
education and from the separate fund provided for in subsec. 5,
see. 553p—4, Stats. 1915 (see. 41.16, Stats.), or whether so paid



Oi'iNioxs OF THE Attorxfa'-Gener.Uj 73l

by the treasurer of the city from other funds of the city, for the
benefit of such scpai'ate fund. To hold otherwise, would be to
deprive a municipality of state aid merely because of or for lack

of certain bookkeeping entries, and would also tend to deter mu
nicipalities from making advances to the fund for industrial
education or in aid of industrial education when the separate

fund for tliat purpose is insufficient. I do not find that the law

anywhere would prohibit a municipality instead of paying such
advances directly from the general funds, to make a transfer or
loan of the amount required to the separate fund. If this were
done and the expenditure then made directly from the separate
fund upon ordcr.s of the board of industrial education, it is not
apparent that any question could be raised as to the status of
such expenditures for purposes of apportioning state aid.
I am therefore of the opinion that state aid may be appor

tioned for the city of Grand Rapids upon a basis including the
amounts paid by the city, through its city board of education,
or out of the funds of the city board of education, pursuant to
request and direction, and under the sape3»'ision of the city
board of industrial education and for the purposes specified in
the statute.

Education—Blind—A\di provided by see. 572x (ch. 581, Laws
1917), for blind students may be expended under direction of the
superintendent of any school for the blind which is maintained
in "Wisconsin.

November 13,1917.

Honorable C. P. Gary,

BUdc Superinfendeni of Public Instruction.
You ask, under date of November 9, 1917, for my interpreta

tion of ch. 581, Laws of 1917. The particular question is this:
May the appropi-iation made to defray the expense of a reader
for blind persons be expended under the direction of any "su
perintendent of a Wisconsin school for the blind" or must such
fund be expended under the direction of the superintendent of
the state school for the blind established at Jancsville?

Said chapter creates sec, 572.r, Stats., wherein it is provided
that any indigent blind person who is five years a resident and

"who is a regularly enrolled student in any university, college
or conservatory of music in the state, may under the direction
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of the superintendent of a Wisconsin school for the blind sub
ject to the approval of the state board of control receive aid for
the purpose of defrayiii{^ liis necessary expenses including those
of a reader while in attendance at such university, college or
conservatory of music."

The use of the indefinite article indicates very strongly that
there was in the legislative mind more than one school for the
blind, and no doubt whatever would arise but what the super
intendent of any such school in this state would fall within the
purview of this section were it not for the fact that the word
"Wisconsin" is inserted between such article and the word
"school." But notwithstanding the insertion of such word, I
am of the opinion that the expenditui-e may be made under the
direction of the superintendent of any school for the blind lo
cated in tliis state. Certain it is that the aid may be given to
blind persons other than those who attend or have attended at
the Janesville school, and we would naturally expect that for
convenience of such expenditure the statute would authorize the
same to bo done under the direction of the superintendent which
could most conveniently attend to the disbursement in any par
ticular ease. The result would be that in some instances the
expenditure would be under the direction of the superintendent
of the school for the blind at Racine, and in other cases under
that of the superintendent of the school at Milwaukee, and
others under the superintendent of the Janesville school.
The insertion of the word "Wisconsin" was for the purpose

of making it clear that the person who supervised the expendi
ture of the fund should be the superintendent of a school which
is located in this state. Had that word been omitted, the super
intendent of a school for the blind at Chicago or Minneapolis
would be within the letter of the statute and could attend to the
giving of aid to a resident of Wisconsin, who was attending an
institution of the kinds named. As the law is written, the per
son who supervises that aid must be the superintendent of "a
Wisconsin school."

This conclusion is permitted, if indeed it is not strengthened,
by the fact that the statute does not give a specific name to any
of our schools for the blind. At least none of them is named the
"Wisconsin school for the blind." In this connection, a dis
tinction is to be made between a state school for the blind and a
Wisconsin school for the blind. Sec. 561j refers to the school at
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Janesville as "the school for the blind;" and sec, 568 designates
it by precisely the same words; and sec. 579o, Stats. 1915 (re

vised and renumbered, in part, sec. 20.32, Stats.), deals with
'' schools for the blind,'' which may be conducted by subdivisions

of the state, and makes provision for state aid for such schools.
A survey of these various provisions indicates that sec. 572x

does not discriminate in favor of or against any of these schools.

Bridges and Highways—Under ch. 175, Laws of 1917, counties
must maintain bridges on the trunk system of state liighways.

November 13, 1917.

Wisconsin Highway Commission.

In your communication of November 2 you state that the
question has arisen as to the extent of the obligation of counties
to maintain bridges under the provisions of sec. 1317, Stats.,
enacted as part of ch. 175, Laws of 1917.
,  Par. (a), subsec. 1, provides:

'' On and after May 1,1918, each county shall adequately main
tain the whole of the trunk system lying within the county, in
accordance with the directions, specifications and regulations
made for such maintenance by the commission."

Par. (b) provides:

"Said maintenance shall,include the maintenance of the por
tion of the trunk system improved under the provisions of either
the state or federal aid laws, as well as those portions of said
system as yet unimproved under either law."

Par. (c) provides that the county shall not be required to ex

tensively reconstruct unimproved highways pending their con
struction or reconstruction under the provisions of either the
state aid or federal aid laws.

You say that this paragraph would appear to indicate that any
maintenance of a bridge requiring extensive reconstruction
would not be within the meaning of the statute; that certain
bridges are built under statutes making provisions for mainte
nance by local units, as is the ease with bridges built under the
profusions of see. 1321a; that in the ease of large bridges, particu
larly those containing movable spans to permit the passing of
boats, the item of maintenance is a very heavy one and would be
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a severe drain on the county funds if the laws were construed to

include such bridges. Vou rcftucst an official opinion as to the
extent to which maintenance under sec. 1317, Stats., shall he
applied to bridges and to be advised if the maintenance provi

sions of sec. 1317 supersede those of sec. 1321a or similar sections

in other statutes in the cases of bridges built under the statutes
providing for local maintenance, which bridges may lie on the

state trunk highway system.

It is clear that under the provisions as above referred to, it is
the duty of the county to maintain the whole of the trunk sys

tem lying within the county. The (lucstion confronts us whether
this trunk system includes all bridges that arc necessarily built
and constructed thereon.

Par. (b), sec. 1312a, Stats., provides as follows:

"Wherever the word 'highway' is used in sections 1312 to
1317, inclusive, of the statutes, it shall be construed to mean a
public road, together with all culverts, bridges, overgrade and
undergrade crossings with railways, and all other appurtenances
necessary to make a road u-sable and safe for public travel, and
nothing in said sections shall be construed to prohibit the con
struction of a bridge and its approaches and protection separate
from any other construction."

Par. (c) of said section provides:

"Wherever the words 'trunk system' are used in sections 1312
to 1317, inclusive, of the statutes, they shall be construed to mean
the state trunk highway system as described in subsection 1 of
section 1313 of the statutes, including both the improved and un
improved portions of said system."

It seems to me that this provision is decisive of the question
presented by you. The highways included in the trunk system

cover not only the roadbed proper, but also the culverts, bridges
and overgrade and undergrade crossings with railways, by ex
press provisions of this statute. It naturally follows that the

maintenance of this highway includes the maintenance of these

culverts, bridges, overgrade and undergrade crossings with rail

ways, etc.

That the provisions of ch. 175, as above quoted, are controlling

seems to me to be beyond question. Ch. 175 is a special enact

ment for creating a state trunk highway system, and providing

for federal, state and county cooperation in the construction and
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maintenance thereof. It is the latest enactment, and therefore

supersedes all others. It is very evident from the language used
that it was the intention of the lawmakers that the construction

and maintenance of bridges on the state trunk highway system

should, in future, be governed by the provisions of eh. 175 in
stead of other provisions of the statutes under which the main
tenance and construction of such bridges would otherwise be
taken care of.

Public Officers—Sheriff—Power of county board to fix sheriff's
pay as truant officer and fees of sheriff in lunacy cases and
commitments to industrial schools considered.

November 13, 1917.

E. S. Jedney,

District Attorney,

Black River Falls, "Wisconsin.

You ask to be advised whether your county board has the
power, by resolution or otherwise, to limit or control the fees
and compensation of the sheriff for services performed by him as
truant officer.

It appears, from your statement, that the sheriff in your
county is compensated by fees, that is, the county board has
never exercised the power given by see. 694 to fix the salary of
the sheriff; that at the last annual session the board, by resolu
tion, in terms, fixed the compensation of the sheriff as truant
officer at the sum of one hundred dollars, and that the sheriff

claims that he is entitled for such services to the compensation

provided by subsco. 3, sec. 439c(Z, Stats. 1915 (sec. 40.74, Stats.)
Obviously, he is entitled to compensation he claims unless the

county board has the power to fix that compensation as it at
tempted to do, and its power tuims upon the construction of par.
(a), subd. (4), sec. 694, Stats. It is there provided:

"The county board may, at any time, change the compensa
tion of any county officer from fees collected and retained by
him to a salary, and may fix the annual salary of such officer
•  • *. The county board of any county in which stich
change has been vtade may, at any time, change the compensa
tion of any such officer from a salary to fees collected or to part
salary and part fees collected; but no change of compensation
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shall be made durinjj the term for which such officer was elected
or appointed except"

by written agreement with the officer.

"We have here two statutory obstacles in the way of the county
board proceeding as it did. It undertook to make the sheriff's
compensation part salary and part fees. It can do this only
when the county has previously adopted the salary plan as a

whole. That had not been done. In the next place, the change
of compensation after the election of the officer can only be made
with his consent. In this ease, the sheriff objects to the change.

You further state in cases where persons have been committed

to an insane asylum or to the industrial school for girls or to the

industrial school for boys,

"the sheriff claims fifty cents for commitment to prison and fifty
cents for discharge pursuant to snbds. (28) and (29), see. 731;
that in these cases, he claims the sum of one dollar and fifty
cents for attending court Avith a prisoner pursuant to subd. (32)
of said section and the further sum of three dollars for attending
court pursuant to subd. (22), sec. 731. I would kindly ask you
to advise me whether or not any or all of these items are legal
charges in the cases above stated."

By said see. 731 every sheriff is allowed the following fees
for his services:

" (28) Everv commitment to prison, fifty cents.
"(29) Discharging a person from prison, fifty cents, which

shall include the drawing and filing of a certificate of discharge
with the clerk of the court."

The language just quoted is to be read in connection with the
duties of the sheriff prescribed by sec. 725. Subd. (2) of that
section requires the sheriff to keep a register of all persons com

mitted to the county jail, stating the time and the authority for
the commital and for the subsequent discharge or liberation.
The two suhdiAHsions quoted do not relate to every case of per

sons detained by the sheriff or committed to his custody or by
him taken to some institution for detention. The statutes relate

to persons committed to prison and to persons discharged from
prison. A hospital or an asylum for the insane is not a prison,
leaAung out of consideration the hospital for the criminal insane.

Persons committed by the county judge are not sentenced to
prison ; the county judge merely makes and enters his

"order of commitment of such insane person to the hospital or
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asylum for the insane of the district to which the county be
longs." Sec. 585a, Stats.

This is true where the question of lunacy has been passed
upon by a jury. Sec. 585c.

It is obvious that when such persons are paroled or discharged
from such hospital or asylum the sheriff has nothing whatever

to do therewith. Said subd. (29) relates only to persons dis
charged from prison, and then only to such persons as are dis
charged by the sheriff. I have no doubt whatever that in the
ordinary lunacy proceeding and the conveyance by the sheriff
of persons adjudged insane to the asylum, by the sheriff, he is
entitled to no fee, either for commitment or discharge of such
persons. The words "commitment" and "discharge" are used
in a restrictive or technical sense in this statute.

In In rc Elson, 82 A. G64, it was held that the detention of a
person under legal process in some suitable place until he might
be tried or properly committed to some reformatory or penal in
stitution was not a commitment to jail; and that the placing of

a delinquent girl in the custody of the sheriff until she could be
taken to the industrial school for girls' was not a commitment in

the technical sense.

It is true that there is a statutory provision for placing per
sons supposed to be insane in the custody of the sheriff until the
matter can be determined but that is not a commitment to prison.

In'fact, the sheriff is expressly directed not to confine such per
son in the county jail, which is, strictly speaking, a prison.
On receipt by a judge of a court of record of an application

under see. 585 for inquiry into the sanity of a person, the judge
may make an order requiring the sheriff to

"forthwith take and confine the alleged insane person in some
specified place until further proceedings pimdded for by said
section can be had or until further order is made by the judge.
The judge may also order the detention of any person whose in
sanity is being investigated by him, during the investigation and
for such reasonable time thereafter as he may deem necessary
for proper medical observation of such person to afford sufficient
opportunity to determine the necessity of committing him to a
hospital for the insane; provided, that no such person shall be
confined in a jail or lockup or other prison for the confinement
of criminals or in any poorhouse, unless it shall appear to the
judge that confinement therein is essential to the safety of such
persons or some other person or persons or to the maintenance
of the public peace and safety; * * Sec. 586.

47—A. G.
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The fees allowed to the sheriff for seiwices performed under
ch. 32, Stats. 1915, which cliaptcr has to do with the insane and
includes sees. 580 to (504—6, inclusive, arc specified in sec. 602.
The allowances there provided for, and those only, may be le
gally claimed by the sheriff. Fees for commitments and dis
charges are not included.

For seiwiees rendered, under said ch. 32, the sheriff is not en
titled to an allowance under either subd. (22) or (32), sec. 731.
It should be further noted in this connection that the application
in lunacy is made to the judge of a court of record and the pro
ceedings are before the judge and not the court. Sees. 585,
585a and 5856, 585c, 585e and 586, Stats. Hence, the two sub
divisions last mentioned would not apply even though there were
no specific statute fi.xing the sheriff's allowances in insanity
proceedings.

What has been said as to the right of the sheriff to fees for
discharging prisoners applies to persons committed to the indus
trial schools. The sheriff does not discharge such pereons, and I
am further of the opinion that he is not entitled to a committal
fee. As before remarked, that fee was intended to apply to
persons committed to his prison and concerning which he must
keep a register. He is entitled to both a commitment and a dis
charge fee or he is entitled to neither.
It may well be doubted whether these industrial schools should

be classed as prisons, and that is an additional reason for hold
ing that the sheriff may not charge for committals to or dis
charges from those institutions.

Lee V. lona County Supervisors, 36 N. W. 83, holds that in a
statute which authorized a sheriff to charge a specified fee for
every person "committed" to jail and a like fee for every person
"discharged" therefrom, the quoted words mean a technical
committal and discharge and could not be construed to entitle a
sheriff to charge those fees for taking a person to court or return
ing him to jail in the course of proceedings against him.
And in Robert v. Slate, 118 N. W. 574, the supreme court of

Nebraska held that an industrial school is not a prison.
I think the conclusion follows from the foregoing that the

sheriff is not entitled to any of the items specified for which he

claims allowance in connection with the commitments to the
insane asylum or the industrial school.
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Public Oncers-—Underslieriff—The county board may at an
annual meeting fix the salaiy of the underslieriff, and so may
during his term increase or decrease his compensation.

November 13, 1917.

ViLAS H. Whaley,

District Attorney,

Racine, "Wisconsin.
I quote the following from your letter of November 6, 1917:

"At the annual meeting of the Racine county board of super
visors held on the 19th day of November, A.'D. 1915, the salary
of the undersheriff for this eo.unty was fixed at the sum of $1,000
to take effect on the 1st day of January, 1917. The sheriff's
office of Racine county is under the salary system and on the
above date the salary of the sheriff for the term.beginning the
1st day of January, A. D. 1917, was fixed at the sum of $2,000.
The question which will come before the boai'd at the next annual
meeting is whether or not the salary of the undersheriff is sub
ject to change at any time by action on the part of the county
board of supervisors."

In connection with the above you refer to an opinion rendered

by me to A. L. Stengel, district attorney of Jefferson county,
Vol. V, Op. Atty. Gen., p. 58.

In my opinion, the answer to your inquiry is found in sec.
694, subd. (1), Stats. 1915, which reads, in part, as follows:

"The county board at its annual meeting shall fix the amount
of annual salary which shall be received by every county offi
cer, including county judge, who is to be elected in the county
during the ensuing year, and will be entitled to receive a salary
payable out of the county treasury. The salary so fixed shall
not be increased or diminished during the officer's term. The
salary of undersheriff and of register in probate, if not other
wise fixed by law, shall be fixed by the county board at the same
time.''

It ̂ vi^l be noticed that this section provides that the salary of
an undersheriff must be fixed by the county board at its annual
meeting, and that the sentence

"the salary so fixcd shall not be increased or diminished during
the officer's term"

is not a limitation upon the salary of the undersheriff, but ap
plies only to elective county officers. Such being the interpreta
tion of this statute, I know of no reason why the county board
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of Racine county may not at any annual meeting fix the salary

of the underelicriff. It is true that sec. 26, art. 1\*, Const., pro
vides that the compensation of a public officer shall not be in

creased or diminished during his term of office, but our supreme

court has held that this provision applies only to officers who re

ceive a fixed salary from the state treasury, but not to county
officers. Supervisors v. Hackett) 21 Wis. 613; State v. Kalh, 50
Wis. 178.

The provisions of sec. 694, subd. (4), par. (b), quoted in your
letter, permit the county board at any time to fix or change the
number of deputy sHeriffs and fix or change the amount of their

annual salai*y. While it is true that an undershcriff is also a
deputy sheriff, I do not feel that the word "deputies" in this
section should be construed to include the undcrsheriff, in view

of the fact that the legislature has expressly provided in sec. 694,
subd. (1), above cited, the time at which the salary of an under-
sheidff shall be fixed.

As above stated it is my conclusion that the county board may
at its next annual meeting fix or change the annual salary of the
undcrsheriff.

Loans from Trust Fxinds—Union Free High Schools—Notice
of special meeting must be published a.s required by see. 490—14,
eh. 563, Laws 1917.

November 14, 1917.

Honorable W. H. Bennett, Chief Clerk,
Commissioners of Public Lands.

In re: Application of union free high school of the to^vn of
Laona, in Forest county, for a loan of $24,000 from the state
trust funds.

This application was filed with this department on the 2d day
of November. It appears from the record that the special school
district meeting which authorized this application was held on
the 10th day of October, 1917. It appears further that all the
proceedings for calling said special meeting were had under the
provi.sions of sec. 495—12, Stats. 1915. As the record did not
show any proof, showing that the notice of special meeting was
published in said district as required by the provisions of ch. 563,
Laws of 1917, I wrote to the clerk of the district to ascertain
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whether such notice was published as required by said chapter.
1 quote the following from his reply:

"I wish to say that the special meeting was called under the
provisions of section 495—1 and 495—13. We were not aware
of the new law passed by the 1917 legislature. In fact, all of the
forms which wc had from the land department made no refer
ence to this new law. I hope, however, that in view of the fact
that at least three-quarters of the people were personally noti
fied and that the meeting was in other respects legally called,
that the meeting we did hold will not be illegal. I also wish to
state that there is no paper published in this town and that the
county seat paper has only a small circulation here, possibly
thirty or forty papers per week, so that by public notice in that
way only a small number of voters in the district can be reached.

^cc. 490—14 of said eh. 563, Laws of 1917, provides in part,
as follows:

*  * In addition to such posting the notice shall be
published once each week for two successive weeks immediately
prior to the time set for holding such meeting, in any newspaper
published in the union free high school district. If no news
paper is published in the high school district the publication may
be in oncncwspaper published at the county seat of the county
containing the high school district, or if the district lies partially
within two or more counties then in one newspaper at the county
seat of each county containing part of such district.

Compliance with the foregoing provision is absolutely essen
tial in order to hold a special school district meeting in a union
free high school district. And where the law requires that the
notice of special meeting must be published in a newspaper such
requirement is not complied with by serving personal notice
upon at least three-fourths of all the legal voters of the district.
It may be true that, in fact, notice of the special meeting which
authorized this applicatftn was had by more of the legal voters of
said district, by posting and by personally serving said notice,
than could have been notified by posting and publishing said no
tice, but this cannot be proved to a certainty. As this important
statutory requu-ement as to the publication of the notice of
special meeting has not been complied with, I am unable to ap
prove of the above application.
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Public Officers County Clcrh—Sheriff—-Pees—County clerks
and sheriffs who have served on local draft boards are entitled
to the fees paid for that service.

James H. Hill, November 14, 1917.
District Attorney,

Baraboo, Wisconsin.
You have asked for my opinion as to whether county clerks

and sheriffs who have acted as members of the local draft board
must account to the county for compensation paid to them by
the federal government for their services on such board in coun
ties where such officers arc upon a salary basis.
I cannot refrain from the suggestion that your request for this

information indicates that the county officials of your county
are exceedingly diligent in the matter of looking after fees re
ceived by county officers who are upon a salary basis. It is al
ready county board week, and no other county has made a simi
lar request. I take it, therefore, that the idea is quite original
with your county.
It is a general rule of law that public officers may perform

services of a nonofficial character and that the emoluments re
ceived therefor belong to the officers and not to the public. You
will find many authoi-ities sustaining this proposition reviewed
in the latter part of the opinion in Barron County v. Beckmiih,
142 Wis. 519. Although it was held in that case that Beckwith,
who was clerk of the circuit court, should account to Barron
county for naturalization fees collected by him, it was on the
theory that such fees were earned by liim in his purely official
capacity. The result 'would have been different had the fees
come to him in his nonofficial capacity.
The county clerk and the slicriff were placed upon the local

draft board of your county as well as most- other counties in the
state by appointment, pursuant to federal law and rules and
regulations promulgated by the president of the United States
thereunder. The services performed by them on such draft
board were entirely foi-eign to their official duties as such county
officers. There is positively no connection between their serv
ices as members of the local draft board and their official duties.
Under well-settled principle of law the compensation paid to
them by the federal government for such services rendered be
longs to them personally aiid the county can and does have no
claim upon them whatever.
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Mothers' Pensions-—A subdivision of a county is liable to it
for pensions granted under sec. 573/, Stats., only during tbe
residence of the pensioner in such subdivision. Such liability
follows changes of residence within any county; removal from
the county revokes the pension.

November 14, 1917.

B. S. Jednky,
District Attorney,

Black River Falls, Wisconsin.

You ask to be advised as to the statutory rule for determining
the town, village or city to which the county should look for
reimbursement of money advanced by the county for mothers
pensions.

The statute requires the county clerk to annually report to the
county board

"in detail the amount of money advanced by the county to resi
dents of each town, citv and village under the provisions of this
section. The county board * * * shall determine the
amount to be raised and ])aid by each such town, village and city
to reimburse the county for the money so advanced.
Subsec. 8, sec. 573/, Stats.

No town, village or city is liable for aid extended to nonresi
dents. Liability of a municipality extends only to money ad
vanced to its residents, that is, money advanced to persons while
they reside within it. When the residence of any person who is
receiving such aid changes from one town to another, the liability
to the county changes accordingly. This, I believe, answers the
part of your inquiry as to what tmn: the county should charge
the advances made by it.
I am not able to determine in what town Mrs. Dahlby and her

children resided prior to October 23, 1916. The distinction be
tween legal residence and mere bodily presence must be kept in
mind in this connection. You say that Mrs. Dahlby lived in
Trempealcau county when the pension was granted, and con
tinued to live there until October, 1916. During that period
the advance made by the county in the form of a pension should
have been charged to the tovm or towns in which she had her
legal residence, provided, of course, said residence was in Jack
son county. If she had no residence in your county, then your
county has no right of reimbursement. Residence in the county
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which granted a pension is essential to a valid pension, and such
pension ends when the residence there terminates.
I note with surprise that the county clerk in November, 1916,

certified that this pension had been paid to a resident of the
town of Franklin and was, therefore, charged to said town, for
it appears from your letter that she was not a resident of said
town when the pension was granted, and did not thereafter be
come a resident there until May, 1917. These facts furnished
no basis for a charge by the county against the town of Frank
lin and the town, having paid the county upon such charge, is
now within its rights in claiming repayment. Unless there is
some error iii your statement, the claim of the town of Franklin
is legal and should be allowed by the county board.

Eleciions—Constitutional Loir—Absent Voters' Law consti
tutional.

November 14, 1917.
liONORABLE E. L. PhILIPP,

Governor.

In a recent eonimunication you call my attention to the fact
that the constitutionality of our so-called Absent Voters' Law
has been challenged, and you ask for my opinion upon this, as
well as the status of the law providing for the voting of the sol
diers of the United States army, citizens of the state of Wiscon
sin, stationed outside of the state.

The law permitting clectoi-s absent on account of military serv
ice to vote outside of the state does not follow the plan of the
so-called Absent A'oters' Law. It follows very closely the law
in effect during the civil war, the constitutionality of which was
sustained by our supreme court in State ex rcl. Chandler i-.
Main, 16 Wis. 398.

It may be proper, however, to call your attention to the fact
that this law only relates to those who are members of the Wis
consin national guard, who are electors of this state and in the
actual military service of the United States or of this state.
According to its present terms it does not include electors of this
state who have voluntarily enlisted or who have been, drafted
and are now in the military service of the United States. If it
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be desired to extend the privilege of voting to such of our citi
zens, the law wall require aincndnient to aecomi)lish such purpose.
Turning now to the so-called absent voting law, that law will

be found in sees. 11.54 to 11.68, Stats., inclusive. It provides,
in brief, that any elector who is to be absent from his county on
election day may make application to the county clerk for a ballot
to be voted at such election. He may mark the ballot under cer

tain restrictions provided by the law, return it to the county

clerk, who, in turn, delivers it to the inspectors of the election
of the precinct in which such voter resides. On election day the

ballot is deposited in the ballot box by the inspectors of election
with certain formalities prescribed by the statute.

It is suggested that this plan of voting is unconstitutional. It

js elementary that the party who wishes to pronounce a law un

constitutional takes upon himself the burden of proving beyond
any doubt that it is so. As was said by Chief Justice Paine in

State ex rel. Chandler v. Main, 16 "Wis. -15:

"To w^arrant us in declaring the statute unconstitutional we
should be able to lay oui' fingei- on the part of the constitution
violated, and that the infraction should be clear and free from
reasonable doubt."

"Such pi'ohibition must either be found in express terms or be
eleai'ly inferable ft.i/ necessary implicaiion from the language of
the instrument, when fairly construed according to its manifest
spirit and meaning." Lehman v. McBride, 15 6. St. 573, 592.

"An act of the legislature is to be sustained unless it violates
some constitutional limitation beyond reasonable question. Such
limitations exist by implication as well as by express prohibi
tion." Bonnelt v. Vallicr, 136 Wis. 193, 201.

It is my understanding that those who suggest the unconsti-
tutionality of this law do so because the constitution fixes the day
upon which the general election shall be held, and the law in
question permits a voter to mark his ballot thus expressing his

will upon the question submitted before the day^of the election.
If the constitution prohibits the marking of the ballot before the
day of the election, then the law must fail. It will not fail,
however, unless some provision of the constitution, either by ex

press terms or necessary implication, clearly prohibits such

marking.
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Sec. 1, art. XIII, Const., provides:

"The political year for tiie state of Wisconsin shall commence
on the first Monday in January in each year and the general
election shall be holdcn on the Tuesday next succeeding the first
.Monday in No^■elnbcr."

That is all it says. Other provisions of the constitution define
who shall constitute electors, where they shall be entitled to vote,
and reijuires that all votes shall be by ballot. It is not eon-
tended, however, that the law in question offends against any of
these provisions, and it is unnecessary to refer to them at length.

The question, therefore, is: Does the provision of the con
stitution above quoted prohibit the marking of a ballot by an
elector the day or any number of days prior to election? In
other words, must the law require, in order to meet constitutional
requirements, the elector to actually and physically mai'k his
ballot on the day of the election? Certainly it does not say so
in expi'css tern s. If the prohibition exists at all, it is because
of a necessary implication arising from the express language
above quoted. I apprehend that if such implication can be said
to exist, it must bo bccau.se of some legal idea or general under
standing of the e.s.sential elements of tlie election institution.
After diligent search I am unable to find any court pronounce
ment suggesting the importance or neees.sity of a practical con
currence in point of time in the marking and in the depositing
cf the ballot in the ballot box. Neither have I seen any defini
tion that makes such consideration an essential element of an
election.

There has been much sentiment of late in favor of according
those who cannot be at home on election day the i-ight to vote by
some process or other. As a result of this sentiment fourteen
slates, including about one-fourth of the population of the coun
try, have enacted laws securing to absentees the exercise of the
I'ight cf suffi-agc. In view of tliis modern sentiment, and in view
of the fact that there is no settled legal principle conjoining the
marking of the ballot with the depositing thereof, it is my de
cided opinion that the court will not construe the constitutional
provision above quoted so as to condemn this law so generally
regarded as Avise public policy.

Furthermore, courts extend great deference to legislative as
sertion of its power and will restrain the exercise thereof onlj^
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when it plainly and undoubtedly transcends constitutional limi
tations. The state of Iowa has a constitutional provision similar
to the one above quoted. That state has also enacted an absent
voters' law pi-aetieally identical with the one we are considering.

We have, therefore, two states in which the same constitutional
provision exists, wherciii tiie legislature has asserted its power
to legislate in this manner. So long as the court is not compelled

thereunto by existing precedent it will hesitate, indeed, to deny"
the power thus asserted.

Furthermore, it is generally conceded by courts that while a
written constitution is on the whole a document of stability, y^et

it is not wholly inflexible, as was said by Chief Justice Winslow
in Borgnis v. Falk Co., 147 Wis. 327, 349:

"When an eighteenth century constitution forms the charter
of libei'ty of a,twentieth century government must its general
provisions be construed and interpreted by an eighteenth cen
tury mind in the light of eighteenth century conditions and
ideals? Clearly not. This were to command the race to halt in
its progress, to stretch the state upon a veritable bed of Pro
crustes.

"Whore there is no express command or prohibition, but only
general language or policy to be considered, the conditions pre
vailing .at the time of its adoption must have their due weight ;
but the changed social, economic, and governmental conditions
and ideals of the time, as well as the problems which the changes
have produced, must also logically enter into the consideration
and become influential factors in the settlement of problems of
con.struction and interpretation."

This same idea has been expressed by the supreme court of
the United States, where it was said by Mr. Justice McKenna,
speaking of the yielding and flexible nature of the constitution:

"But it is to be borne in mind that the policy of a state and its
expre&sion in laws must vary with circumstances. And this
capacity for growth and adaptation wc said, through Mr. Jus
tice IVFatlhcws. in IfurtacJn v. Callforma, 110 U. S. 518, 530, is
the 'peculiar boast and excollence of the common law.' It may
be that eonstitutiohal law must have a more fixed quality than
en.stomary law. or, as was said by Mr. Justice Brewer, in Mnller
V. Oregon, 208 U. S. 412. 420, that 'it is the peculiar value of a
written constitution that it places in unchanging form limita
tions upon legislative action.' This, however, does not mean
that the form is so rigid as to make government inadequate to the
changing conditions of life, preventing its exertion except bj'
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amendments to the organic law." Merrick v. Hahey <& Co., 242
U. S. 568, 586-587.

Ill coiielu.'>;ion I may suggest tliat the decisions of our court do
not justify the belief that technical construction will be resorted
to in considering a law of this character. Our court was one of
the few courts in the country to su.stain tlic law of tliis state
providing for voting on the part of our citizen soldiers in the
civil war. Other courts, applying what now seems a very tech
nical rule, quite generally condemned statutes of a similar na
ture. Our court, however, taking a broader view of the purpose
of- the constitutional jirovisions invoked to condemn the law,
upheld ours as constitutional.

In dealing with infractions of statutoiy I'egulations pertain
ing to elections our court lias proceeded upon the theory that
elections arc held for the purpose of giving those qualified to
vote an opportunity to expre.s.s tlicir free and untrainmcled will
upon questions propounded at such election; that statutory regu
lations are enacted for the purpose of promoting this end, and
not for the purpose of defeating the will of the people; that the
objects of such regulations generally are to prevent fraud and
secure the scci-ecy of the ballot, thus promoting a free expression
of opinion on the part of the voters. It has been very reluctant
to set. aside an election where there has been an opportunity
given the voters to freely express their will, where there was no

evidence that, by reason of failure to comply with statutory regu
lations fraud had occurred, or that the result of the election

would have been otherwise, had such statutory regulations been
complied with. Slafe ex rel. Bruce v. Davidson, 32 "Wis. 114;
Peacock V. Orvis, 20 Wis. 235; Siate ex rel. Lutfring v. Goetze,
22 Wis. 363; Sfafc ex rel. Bancroft v. Stumpf, 21 Wis. 579;
State ex rel. Dithmar v. Bunnell, 131 Wis. 198; Application of
Clark, 135 Wis. 437.

It may be confidently expected that if this law ever comes be
fore our court, it will be tested by the same broad and generous
rule that has chai-aetei-ized our coui-t in dealing with statutory
regulations relating to elections. It is my opinion that this law
cannot be successfully challenged on the ground of its uncon-
stitutionality.
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Criminal Law—Abandonmcni—Minors—The mere faet that a
general jriiardian has liceii appointed for minor eliildren docs not
afi'ect the liability of the father to proseculion for failure and
neglect to support them.

November 15, 1917.

L. J. Fellenz,

. District Attorn&y,

Fond du Lac, Wisconsin.

In yours of November 14 you state that one, Reese, was mar
ried and as a result five children were born; that shortly after
the .birth of the youngest child the wife died, some four years
ago, the oldest child at that time being about ton years of age;
that Reese then placed the children with a brother-in-law and
his wife to be eared for by them, where they remained for about
two years, during none of which time Avas their support pro
vided for by Reese; that the brother-in-law and liis wife made
application tor the appointment of a guardian for the children,
and the brother-in-law was appointed, the proceedings being
taken upon due notice to Reese, who was present at the hearing
and consented to such guardianship; that shortly thereafter
Reese married again and engaged in business at Wabeno, Wis
consin; a few months thereafter Reese made an application to
the county court of Fond du Lac county for the removal of his
brother-in-law as-guardian, and that he be given the custody of
the children, but that while such application was pending his
wife was taken sick and he withdrew the application; that the
present guardian now claims that Reese refuses to pay anything
for the supi)ort of the children and has been asked that a war-
i-ant be issued under sec. 4587c. You ask my opinion as to the
propriety of issuing such warrant.
The mere fact that a guardian was appointed for these chil

dren in no way released Reese from his obligation to support
them. His liability in that respect remained the same as though
no guardian had been appointed. I presume it would be advis
able, before beginning prosecution, to have a demand made upon
Reese that he furnish the necessary support. If- he then re
fuses or neglects to furnish it I know of no reason why he
should not be prosecuted under sec. 4587c.
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Puhhc O0icers~Shcriff—Fcc.s—i^om\ty is not liable for serv
ices and disbursements incurred by sheriff in delivering regis
tration cards and in looking for slackers.

November 15, 1917.
\\ INFREU Ct. H.VDDOW,

District Attorney,
Ellsworth, Wisconsin.

1 (iuole the following from your letter of November 12:

"The shoj-iff of this county, in his bill to the county board, has
asked for payment for charges incurred in delivering registra
tion cards for registry on June 5th to various voting precincts
in 1 lerce county, and has also asked for fees for investigating
smcK6t*s»

_  "included in the items of delivering registration cai'ds is hir
ing of aulos and services for himself and deputy. In the item of
charge in investigating slackers is figured travel at the rate of
ten cents a mile and a eliarge of three dollars for services in each
ease.''

^ ou furlhoi- stale that it is your opinion that even though the
sheriff was ordered by the war department to deliver registration
cards, and was oi'dcrcd by the United States district attorney
to investigate slackers, this does not create any liability on the
part of your county, but as these duties were performed by him
as a county official at the reiiucst of the federal government, it
would seem as though he ought to be entitled to compensation.
You ask for my opinion as to the county's liability in the

m atter.

It is well settled law that a public officer may not ma^ any
charges for services or disbursements unless authorized by some
statute. Where no compensation is provided by law, a public
officer is not entitled to any. A person accepting a public of
fice takes it cum oncre. Ciitis v. Dock County, 58 AVis. 641, 642.
A public officer is entitled to the compensation provided by

statute but none other, and when the legislature adds to his du
ties, he is not entitled to additional compensation unless the
same is expressly provided for in the act or by some general
provision of law. McCumher v. Waukesha Co., 91 Wis. 442.
I have examined the statutes of this state relating to the du

ties and compensation of sheriffs, and am unable to discover
where this official is required to perform any of the items of serv-
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ice mentioned in your letter. Neither do I find any provision
which allows him any compensation for said services.

It may be that for the services rendered by your sheriff the
congress of the United States has made provision for his com
pensation out of the national treasury, and if so, he should pre
sent his bill to the department which engaged him to perform
the services which he rendered.

It is, therefore, my opinion that the sheriff has no claim upon
your county for the fees set forth in his bill, and that the county
board has no authority to allow the same. See Vol. II, Op. Atty.
Gen., p. 695.

Cduntij Bourd— May not appropriate money for pro
moting welfare of enlisted men.

November 16,1917.

Honorable E. Ij. Piiilipp,
(jovernor. . .

I have your communication of November 15, transmitting a
letter addressed to you by J. E. McConncll, of La Crosse, Wis
consin, who calls attention to the desirability of legislation per
mitting countv boards, city councils, etc., to invest funds in en
terprises designed to assist and to promote the comfort, wel
fare, etc., of enlisted men engaged in the military service of the
United States, and you ask whether under present law such pub
lic bodies now have the right to appropriate money for such
purposes.

In reply you arc advised that under existing statutes neither
county boards nor city councils are authorized to appropriate
money for any such purposes.

Building and Loan A.s.socmUou.?—May loan money to mem
bers only;" they have no legal right to buy United States bonds.

November 19, 1917.

State Council of Defense.
You have asked to be advised whether the funds of Wisconsin

loan and huildiiii; associations can be invested in iiberty bonds.
II is iiiv opinion tiiat such funds cannot be so invested iawfiill.v.

It is an elementary rule of law that corporations have power
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to perform only sueh acts as are expressly authorized by the
•statut^o or such acts as are necessary to the enjoy,aent and exer
cise of the rights and powers expressly given. The purchase of
liberty bonds amounts to a loan to the United States. Such an
act IS not within the pui-poses or objects of a loan and bnildincr
association. Such corporation is authorized "for the purpose
of raising money to be loaned among its members." Sec 2009
Stats. Its corporate powers are decidedly limited. Such asso
ciations have power:

(1) To issue stock to members, assess and fine members to
retire stock and to make loans to membere;
(2) To borrow money for not, longer than a yeai- to accoin-

plish the business of the association;
(3) To acquire real estate only when necessary for the protec

tion of securities and the collection of debts, and must dispose
ot real estate so acquired within ten years;
(4) To authorize directors to amend the'by-laws; and,
(5) To exercise powers necessary to accomplish the purposes

01 the organization.

It will be seen that authority is given to borrow money from
other than members but no authority is given to loan to any
one but members. Money may be borrowed but may not be lent
outs.de of the mcinbei-ship by the exp.-ess powers of sueh asso-
ciations.

But there are explicit directions for loaning the funds of the
association, which directions make it impossible to loan the as
sociation funds to the government or invest such funds in pub
lic securities. In short, the funds of the association are ro-
(piired to be loaned to members thereof.
The funds of the association

shtll'hid the member whoshal ])id the highest premium for the preference or prioritv of
the loan s la l be entitled to a loan for the full amouni of eaeh
.share of stock held by him, with interest at sucli rate as mav be

ton t^the^i ri' security offered be satisfae-toy-v to the board of directors." Sec. 2oi-l t. Stats

In addition to this, we have the statutory direction as to the
torm and character of the securities which must be given for
loans.

"For every loan made a nonnegotiable note or bond, secured
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by mortgage upon real estate situated in the state of Wisconsin,
in the county Avhere such association is located, or within a radius
of not to exceed fifty miles from the office of such association, as
the by-laws of each association shall provide, unincumbered ex
cept by prior loans of such association, shall be given, accom
panied by a pledge to the association of the shares borrowed
upon. Such pledge of stock shall be evidenced by the assign
ment to the association and surrender of the slock certificate or

certificates representing the stock pledged." Sec. 2014—5.

By sec. 2014—11, the articles or by-laws of each association

must provide, among other things, "for the banking and check
ing of funds." But for this provision there would seem to be

no authority for the temporary depositing of funds on hand at
any time with banks merely for safety and for convenience in

loaning.

Enough has been said to sliow that building and loan associa

tions are limited in their operations to a very narrow field; that
their objects ai'c explicitly stated and that the purchase of ordi
nary trust fund securities is not one of those objects. It is the

intention of the legislature that funds in excess of the applica
tion of membei's for loans shall be disposed of by retiring stock
or declaring dividends. Such associations are not permitted to

become, in effect, banks or loan and trust companies.

Appropriations and Expenditures—University—Board of re
gents of the univei'sity cannot appropriate money for a member
ship in the American University Union, the same being a sort

of club for certain citizens in the military service abroad.

November 19, 1917.

Honorable Emanuel L. PhiIjIpp,

Governor.

By letter of November 8, 1917, you submit the question of
whether or not the board of I'egents of the state university have

a right to appropriate money to pay a membership fee in the

American University Union in Eui'ope, with headquarters at
Paris.

With your letter were transmitted various documents, among
them, the constitution of said Union. From these papers it ap

pears that the Union is, in substance and effect, a club or meet-

48—A. G.



754 Opinions of tiik Attorney-General

ing place for uiiivci'sity men of America while in the military

or government service in Europe. The acquisition of a mem-
bei'ship by our university would entitle persons who have been
connected with our university, either as students or as teachers,

to the advantages of the Union while they arc serving abroad,
in connection with the war. It is not present but rather past
connection with the university that would entitle them to the

privileges mentioned. The Union is not a university adjunct

or activity, and no appropriation has been found—and, I feel
confident, none has been made—which by any possible stretch

of meaning can be extended to such a purpose or activity.
Of course you are well aware that appropriations can be le

gally expended for the purposes specified in the statute, and no
other purpose. TIic purpose of this Union is wholly foreign to
any of the previously stated objects of the university. The pur

pose being new and not within the terms or intent of any ap
propriation, no public funds can be legally disbursed in con
nection with that purpose.

Corporations—A business corporation cannot be formed with
out capital stock.

November 20, 1917.

Honorable Mjcrlin Hull,

Secretary of Stale.

Under date of September 19, 1917, I submitted to you an
opinion as to whether certain articles of incorporation of the

Santone International Oil Company were in compliance with our
statute.s, advising you that tliey were not and should not be filed

in your office, for the reason that the articles did not state the
amount of capital stock of the corporation, the number of shares

and the amount of each share.

After submitting that opinion I was interviewed by the at

torney who prepared these articles of incorporation, who in
sisted that the proposed form of articles was authorized by the
last sentence of sec. 1771, Stats., such sentence being:

"Any such corporation may be formed to have a capital stock
divisible into shares or without any capital stock upon such plan
as may be agreed upon."
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He has now submitted another form of proposed articles of
incorporation slightly clianged from those passed upon in my
former opinion, and you have asked Avhether these articles con

form to the statutes, and whether they should be filed in your

office.

The sentence above quoted occurs at the end of a very long

section enumerating upwards of one hundred specific purposes
for whicli corporations may be formed, and it is the contention
of the attorney for this corporation that a corporation may be

formed for any of the purposes authorized by sec. 1771, either
with or without capital stock.

Upon a further consideration of the matter I am inclined to
think that this may be true, but that there is a misconception
on the part of those insisting upon the right to incorporate this

particular company in the manner proposed as to the meaning

of the term "capital stock."
The sentence in question was first introduced into our statutes

by the revisors of 1878. In my judgment it was not so intro
duced with the view of changing preexisting law, but rather

with the thought that preexisting law was thereby preserved in a
more concise form.

In I'cviewing the legislative history of this provision we should
remember that prior to the adoption of the amendment to the
constitution in 1871 prohibiting the legislature from enacting
any special or private law for granting corporate powers or

privileges except to cities (subd. 7, sec. 31, art. IV) it was quite
the fashion in this state to organize corporations by special act
of the legislatui'e, and that a great majority of the corporations

existing prior to the adoption of said amendment were so or
ganized. There wore general acts of the legislature, however,
permitting the formation of corporations of a special character.
By some of these acts the organization of corporations with cap
ital stock was clearly contemplated, while by other acts capital
stock was not contemplated. It will not be helpful to review all
of this class of legislation. It is pertinent to .suggest, however,
that among these laws ch. 132, Laws of 1858, provided for the
incorporation of boards of trade and chambers of commerce.
Ch. 187, Rev. Stats. 1858, provided for the incorporation of
orphan asylums. No capital stock was required by either of

these laws. Other laws provided for the organization of cor-
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porations requiring capital stock. As indicative of this class
ch. 76 of the revised statutes of 1858 providing for the incor
poration of olcctric telegraph companies, and ch. 55, of the Laws
of 1858, providing for corporations for the "purpose of sup
porting institutions of learning" may be cited.
Lvidcntly in obedience to the constitutional amendment above

referj'od to the legislature of 1872 enacted general laws for the
formation of corporations. Ch- 114, Laws of 1872, is entitled
An act for the organization of corporations for manufacturing

and other purposes.' This is a complete and comprehensive
act for the organization of business corporations. By that act
the articles of incorporation are required to state

"the purposes for which such corporation is oi'ganizcd, ilic
(it)iouiit of capital stock of the same, which shall in no case be
less than ten thousand dollars, the number of shares into which
the same shall be-divided, the number of directors," etc.

Ch. 146, Laws of 1872, is entitled

"An act to authorize the organization of corporations for other
than manufacturing, mercantile, insurance, banking, transporta
tion or trading purposes."

It provides for the organization of corporations;

"For the cultivation of science and literature.
"For keeping and maintaining schools, high schools, colleges

or universities.
"For the practice and cultivation of vocal or instrumental

music.

"For gymnastic exercises, sharpshooting, or other exercises of
body and mind.
"For debating, declamation or public speaking."

It also provides for other purposes of a kindred nature. The
act provides what shall be set forth in the articles of organiza
tion, but capital stock is not mentioned. The organization of
corpoi-ations for the purposes therein enumerated without capi
tal stock was plainly within the contemplation of the legislature.
When the revisers of 1878, therefore, undertook their labors,

they found upon the statute books numerous provisions provid
ing for the organization of corporations for any lawful pur
pose. They brought all of these provisions into one section and
at the end of the section said:

"Any such coi-poration may be formed to have a capital stock.
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divisible into shares, or without any capital stock, ■upon such
plan as may be agreed upon."

Now, as above stated, it cannot be assumed that the revisoi's
intended to change the preexisting law. The purpose of this
provision manifestly was to permit of the organization of certain
corporations of a benevolent or eleemosynary character without
capital stock, while business corporations, which ex ncxessiUile
could not pei-form their functions without a working capital,
should provide for capital stock in their articles of ineori)oration.

Were this legislative history the only j-eason therefor I should
conclude that the articles now proposed do not comply with the
statute and should not be filed by you. There is, however, an
other consideration which, standing alone, is all sufficient to
justify this conclusion, but which, taken in connection with the
foregoing considerations, makes this conclusion inevitable. The
articles now proposed pi-ovide that the purposes of the corpora
tion shall be:

"To lease, purchase, (!xplore and develop oil, gas, coal or other
mineral lands, and to refine, mill, smelt and market the products
thereof," etc.

The articles also enumerate other purposes, all of which mani
festly require the investment of considerable sums for a working
capital. It is then further provided:

"Said corporation shall have no capital stock. There shall be
not to exceed one million equal divisions, memberships or shares,
and any person or corporation may own one or more shares
which shall be assignable, and may be voted at all meetings,
either in pci-son or by proxy."

It is mauifesr from the purposes for which the corporation is
organized tliat they must have capital from some source and that
it is contemplated that members of the association shall pay into
the corporation certain sums of mouey or other property, and
that by so doing the members shall be entitled to certain equal
divisions, memberships or shares of the property of the corpora-
lion. The drafter of the articles has studiously avoided stating
tlie amount that is to be paid in. He has evidently considered
the term "capital stock" as used in sec. 1771 to mean the cei'-
tificate of shares or interests ordinarily issued by a corporation
to its stockholders. This in my opinion is not what the terra
"capital stock" as so used means. The term "capital stock"
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has often been defined by coiiits, and it has generally been held
to mean all the projierty and rights of the eorporatioii of every
kind and nature wherever located. 1 Words & Phrases, 964.
In Bouvicr's Law Dictionary capital stock is defined as:

"The sum divided into shares which is raised by mutual sub
scription of the members of a corporation. It is said to be the
sum upon winch calls may be made upon the stockholders and
dividends are to be paid."

Our own supreme court in the case of 27ie Slate Bank of Wis
consin V. The Ciiy of Milwaukee, ei al., 18 Wis. 281, 284, in de
fining the term "capital stock," as used in the then banking
law says;

The 'capital stock' of a bank, as those words are used in the
banking law, have reference to the funds paid in by the stock
holders to be used and managed by the association for bankiiiff
purposes." ^

It is my conclusion, therefore, that the term "capital stock"
as used in sec. 1771 has reference to the property of a corpora
tion which is paid in either in money or otherwise by the stock
holders .of a corporation for the purpose of enabling the cor
poration to carry out its purposes. It is apparent from the
proposed articles here under consideration that this corporation
is to have capital stock, notwithstanding the positive a.ssertion
in art. Ill thereof that said corporation shaU have no capital
stock. That cajiital stock being clearly within the contempla
tion of the promoters, the articles must state the amount thereof
and the number of shares into which it shall be divided. Be
cause these articles do not so state they do not comply with the
statute, and are not entitled to be filed in your office.

Comity Board—Powers—County Council of Defense—An ap
propriation by a county to the county council of defense of a
sum in excess of the amount allowed by ch. 241, Laws 1917, is
valid up to the maximum allowed thereby.

November 20, 1917.
C. S. Roberts,

District Atiorney,

Balsam Lake, Wisconsin.
It appears from your letter of November 16, 1917, that the

Polk county board at its present session pas.sed a resolution
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wliich appropriates $10,000 to be knowi as the contingent or
war emergency fund to be at the disposal of the county council
of defense, and used by it for the purposes suggested by the
name of the fund, to aid in a successful prosecution of the war.
The assessed valuation of the county is $26,284,290. Members
of the board have notified the county treasurer not to pay out
any money upon the authority of said resolution. You ask to be
advised as to the legality of this appropriation.

It is provided, by ch. 241, Laws 1917, that county boards

"may appropriate annually for the benefit of, and pay over for
the aid of, county councils of defense, authorized by the state
coundl of defense, during ihe time the United States of America
is at war, a sum not to exceed three one hundredths of one mill
on the dollar on the assessed valuation * * * , in said
county."

The maximum rate here provided and the assessed valuation
of your county limit the county board in making such appropria
tion to the maximum sum of $788.53.

Although a question might be raised as to the intention of the
county board to appropriate the sum last named, when, in form,
it appropriated more than ten times that sum, still I think it is
clear that the county board, in passing the resolution of appro
priating $10,000 intended to appropriate at least $788.53 for
the use of the county council of defense. I am therefore of the
opinion that the resolution constitutes a valid appropriation for
the sum last named and that it is legal authority for the treasurer
to disburse that amount upon the requisitions of the county
council of defense.

I do not understand that any question is raised as to the con
stitutional power of the legislature to authorize counties to vote
money for war purposes, and no opinion is expressed upon that
feature of the matter. I will say, however, that I cannot see on
what grounds such legislative power could be challenged.
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Bridges and Highivags—State Trunk Systen^—Ciiks—CQvui-
ty aid to cities to build bridges on tlie state highway system is
eompnlsory.

November 20, 1917.
John W. Sodicruicrg,

District Attorney,
Barron, Wisconsin.

Under date of Novcnibcr 17, 1917, you ask whether a county
must aid cities in the consti-iiction of biddges which arc located
within city limits and upon the "state trunk highway system;"
or whether tlic compulsory feature of the statutes i-egulating
state and county aid is resti'icted to the improvement of por
tions of the ]-oadway of such system other tlian bridges. In
that connection, you refer to'ch. fmb. Laws 1917, creating
subsecs. 1 and la of sec. 1317m—5.

City streets and highways which directly connect the ends of
roads on the system of prospective state highways were ordered
to be made paj-t of tliat system and declared "eligible to improve
ment under the terms of sections ]317?)i—1 to 1317jn 15" by
ch. G43, Laws 1917, pjovided, however, that

"(d) Only such portions of the county system of pi-ospec-
tivc state highways lying in cities shall be eligible to improve
ment as shall at the time the funds are appropriated for their
improvement * have an average valuation of less than ten
dollars per front foot for the lots of one liundred and twentv
teet in depth on each .side." Sec. 1317m—3, siibsec. 1, Stats. "

"The electoi's of any town or village * * * joay vote * • • a
special tax of not less tlian two hundred and fifty dollars for
hahdraf/ bridges on a in-ospectivc state highway or'a tax of not
less than four hundred dollars for improving a portion of the
syslyni of pro.spcctive state highways by grading, draining
surfacing, or in other manner approved bv the state highwav
commission, * * • » .
" * * * Said special lax or taxes shall be collected in monev

and paid into the county treasury at the same time the town's
share of the county taxes are paid, in case the petition of the
town for the improvement of the road or bridge specified has
been granted by the county board. • • ♦ " i
subsec. 1, Stats.

Siibsec. 4 of this section directs the town board, whenever
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such special tax has been voted, to petition the county board for
an allotment to the town of the county's share of the cost

"of the improvement. Such petition shall state the location
of the bridge or road to be imprewed, the character of the im
provement desired," etc.

Attention has already l)een called to the fact, that certain streets
and highways in cities arc eligible to improvement under the
state aid highway laws. The amendments necessary to adapt
said laws to cities have been made so that the .statutes above
quoted, in effect, apply to cities and are to be considered in

.answering your question.
Many other provisions of statute could be quoted for the

purpose of showing the meaning that is commonly or frequently
attached to the words "improved" and "improvement."
Those are generic terms, and may embrace every work of bet
terment. ranging from work of excavation and grading, to the
most elaborate and expensive structures. The building of a
bridge is beyond question an improvement within the meaning
of par. (c), subsec. 1, sec. 1317in—5 (ch. 556, Laws 1917). It
says;

" * * • Only one improvement shall be made in a town, vil
lage or city under the provisions of paragraph (b) of this subsec
tion in any one year, unless it shall be necessary to build a bridge
more than six feet in span on the prospective state highway
system in. said town, village oi city," etc.

And par. (d) provides how the work on the state trunk high-
way system shall be allotted and directs the county board to
make provision to eacli piece of work on such system, with the
proviso that

"a sum less timn three thousand dollars may be made available
for the improvemcnl of a bridge or for completely connecting
the two road improvements already made."

"(e) Funds voted in the calendar year 1917 for the im
provement of any road or bridge by any town, village or city
for work to be performed in Ihe calendar year 1918, under the
provisions of sections 1317m—1 to 1317w—15, inclusive, shall
receive county or county and stale aid in jirojiortions fixed by
the county board of each county at the Novembci-, 1917, ses
sion. Provided that the expenditures shall bo so selected and
located by the county board that not less than fifty per centum
of the state aid allotted to the county for 1918, together with
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the neeossai-y county and local funds shall be expended in 1918
on the state trunk highway system. If the funds voted by the
towns, villages and cities for improvements to be made in 1918
upon the state trunk highway system are not equal to fifty per
cent of the state aid allotted to any county for 1918, the county
board shall make tlie necessary appropriations in accordance
with the provisions of paragraph (a) of this subsection so that
not less than fifty i)er cent of the state aid available, together
with the county and local funds, shall be expended on the state
trunk highway system."

Attention is dra\yn to the fact that the specific grant of
power made to towns and villages to raise money for bridge
work is in terms limited to appropriations "for building
bridges." Sec. 1317m—4, subsec. 1, par. (a). Beyond ques
tion, money voted by towns to build bridges is an appropria
tion for bridge improvements and in a more general sense for
highway improvement. A reading of the many statutes relat
ing to highway improvement forces such a conclusion. There

is no escape from it, it seems to me. The obligation resting
upon the county to meet appropriations made by towns and
villages for the construction of bridges applies with full force
to appropriations made by cities for that purpose, where the
bridges form part of the state trunk highway system or the
prospective system of state highways. Furthermore, I am
convinced that the improvement specified in par. (e), above
quoted, includes the building of bridges.
It is true that in conferring most general power upon the

county board the statute says:

"The county boards are given authority to construct or im
prove, or aid in constructing or improving any road or bridge
within the county." Sec. 1317m—5 ,subscc. 1, par. (a).

But this grant of power applies to all highways and bridges,
whether on the trunk system or any other system. This pro
vision of statute might as well have been placed in any one of
a dozen other places in the statutes. If it had been placed
outside the State Aid Highway Law, it would hardly occur to
any one that it should be considered in detennining the mean
ing of the particular provisions of statute here in question. I
do not think that this particular provision stands in the way
of the construction I have given the word "improvement."



OriNlONS 0I-' THE-ATTOliNKY-CrENlCRAL t63

Taxation — Drainage Assessments — Tax Sale —■ Delinquent
drainage assessments are treated as taxes; lands charged there
with are advertised and sold as for taxes.

November 21, 1917.
E. E. Johnson,

District Attoriierj,
Wausau, Wisconsin.

You ask to be advised as to the obligation of purchasers at
tax sales to make payment in accordance with their bids made
under the following conditions:

At the 1917 tax sale lands on which there were delinquent
both tax and drainage district assessments were offered for sale,
but the treasurer made no mention at the sale of that fact, nor
were the lands advertised as so delinquent. The lands were
simply included with others in the list of those to be sold for
nonpajnnent of taxes. Persons who purchased such lands re
fused to make payment, claiming in justification of their action
that they were misled in the matter by the failure of the treas
urer to advertise the fact that the lands were charged with de
linquent drainage assessments, and also failed to make mention
thereof at the time of sale.

It is my opinion that upon sueli state of facts the buyers may
be required to pay the sums bid at the tax sale, and that their
excuse is not valid in law. The statute does not require the
tax sale notice to make any mention whatever of delinquent
drainage assessments, where they, in fact, exist, or require the
treasurer at the sale to make mention thereof by name or other
wise. On the contrary, the law plainly states that the lands
against which such delinquent drainage assessments are a charge
shall be advertised and sold as for delinquent taxes.
• Drainage assessments not paid when due are certified to the
proper town, city or village clerk and by him entered in the tax
roll against the lands benefited,

"but in a separate column thereof, and the same shall be col
lected in the same manner in which • • • taxes are col
lected *•*." Sec. 1379—24.

Subsec. 1, sec. 1379—25 provides: .

"Such assessments as arc not paid to the commissioners or
to the town, city, or village treasurer shall be returned by the
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town, city, or villajfc treasurer to tlic county treasurer in the
same manner and at the same time as delinquent taxes, but
separately therefrom. The county treasurer shall advertise
the same in his lists of lands to be sold for unpaid taxes; and
unless paid to him prior to the tax sale, he shall sell said lands
for the taxes and drainage assessments against the same, treat
ing said drainage assessments the same as unpaid, taxes but
keeping them separate from the taxes on his records. When
he issues certificates of sales of land for taxes and drainage
assessments, he shall issue a separate certificate for the amount
of drainage assessments on the said land. No extra advertis
ing or sale fee shall he added to the certificate of sale for drainage
assessment udicn the land was at the same time sold for drainage
assess7ncnts as well as for taxes. In case the tax on any land
shall be paid and the drainage assessment not paid, said county
treasurer shall proceed to sell said land for drainage assess
ment or assessments in the sayne manner in which he would
proceed if the taxes thereon were wipaid. The tax certificate
and the drainage assessment certificate on the same land may be
assigned separately or together, but at the public sale they shall
be offered a)id sold together."

Unpaid drainage assessments are returned in the same man
ner as unpaid taxes. They are advertised in the delinquent
tax list. Upon sale they are treated as "unpaid taxes."
There is no extra or separate "advertising or sale fee" when
the land is sold for both assessments and taxes, thus showing
quite plainly that no special mention need be made of such-
assessments in the advertised list or upon the sale. The list
of delinquent lands and the notice of sale which the county
treasurer is required liy sec. 1130, Stats., to make and publish
does not require the insertion of the amount of the taxes or
assessment charged against the lands therein described and
the same need not be stated therein. That such is the rule
appears both from the absence of any such requirements in the
section just cited and by the provision in sec. 1170 that the tax
deed notice shall contain

"the amount of taxes, charges and interest calculated to the
the last day of redpm])tion due on each parcel,"

of land which has before been sold for taxes.
The law requires the treasurer to offer the land for sale for

both the assessments and the taxes together. He, in short,
treats a delinquent drainage assessment from fir.st to last as a
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tax, except that he keeps a separate record and issues a separate
certificate for the drainage assessments. In my opinion all
the facts staled show no deviation from the statute or irreg
ularity in the sale. The sale being regular, the buyer may
be compelled to pay what he bid. Whenever a successful bid
der shall neglect or refuse to make payment, the treasurer

"may sue the purchaser for the purchase money and recover
the same with costs and ten per cent damages." Sec. 1137,
Stats.

Education—Vocational Schools—Title to property acquired
for vocational schools must be in the city.
The board of industrial education may erect buildings there

for on any city grounds witli consent of the proper authority.
Where title to city school grounds is vested in the board of

education the industi'ial board may lease a site for a vocational
school from the board of education.

November 22, 1917.

Honorable Frank L. Glynn, Secretary,
State Board of Vocational Education.

You say in a letter dated October 19, 1917:

"A very important question of policy in connection with the
erection of buildings for vocational schools has arisen. As a
definite case in JIadison, typical of many others that arc likely
to arise, attached is a copy of a letter of October 19th, which I
have just received fi-om Mr. Milo Kittleson, secretary of the
iladison board of industrial education."

The statute more directly involved is subsec. 7, see. 553p—3,
which was amended by ch. 675, Laws of 1917 (renumbered to
sec. 41.15). It is there provided that the board of industrial
education shall have power to

"purchase or lease suitable grounds or buildings for the use of a
school under its supervision; to rent to others, any portion of
such buildings and grounds not presently needed for school
purposes; and to erect, improve or enlarge buildings for the
use of said schools. Existing school buildings and equipment
shall be used as far as practicable. All conveyances, leases
and contracts shall be in the name of the city, and all property,
real or personal, acquired by said city, fur the use of said
schools under the supervision of the b<iard of industrial educa
tion shall belong to the city."
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This is a very explicit and broad grant of power, and fur
nishes authority for complete cooperation between those in
charge of the several kinds or classes of schools in any city.

Usually the title to city school grounds and property gener
ally, is vested in the municipality. When such is the ease,
and it is desired to erect a vocational school building thereon,
it is sufficient, for site purposes that the vocational board ar
range with the proper city authority for the part of such

•grounds to be used for vocational education. The title will
rest and remain where the statute says it must:

"All property acquired • • • for the use of said schools under
the supervision of the board of industrial education, shall be
long to the city."

But, where the title to the city school property is vested in
a corporate school disti'ict, or board of education (as it is in
Madison), the program above outlined must be varied some
what, tliough the deviation is rather one of form than of sub

stance, for the board of education, in its corporate capacity,
holds the title in trust merely for all the people of the city.
When the board of industrial education desires and the board

of education or other proper authority consents to the use of
part of the school grounds as a site for a vocational school, a,
lease or deed thereof should be made to the city. If a lease is
made, it should be for at least such time as the city shall main
tain a vocational school upon the grounds leased. Of course,
this lease may be in the form of an ordinary contract, and in
that event, the city should be named as a party, "acting by and
through the board of industrial education."
I can see no legal objection to providing, by such contract,

for the joint use of such building, and for apportioning the
cost of erection and maintenance, between the city and the
school board disti-ict; on the contrary, this statute contem
plates that there .shall be the utmost cooperation and mutual
helpfulness Imtweeu the work in charge of the vocational board
and that in charge of the regular school board.



Opinions of the Attorney-General 767

Mothers' Pensions—Aid can be granted to residents of the
county and ceases when residence in the county ceases. Tem

porary absence is without legal effect on aid.

November 23, 1917.

E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.
By letter of November 21, 1017, you submit five questions

based upon sec. 573/, Stats. It is unnecessary to repeat them
as they appear sufficiently from my answei-s thereto, which are
given corres])onding numbers.

1. When a child who is resident in your county and receiv

ing aid therefrom under the Mothers' Pension Act removes to
another county in this state and becomes a resident thereof,
such change of residence terminates the pension granted by
the juvenile court of your county. While the statute does
not explicitly provide that tlie loss of residence in any county
shall ipso facto terminate the aid being furnished by such
county, that conclusion seems inevitable from the entire statute

on the matter and any other construction would result in ab
surdity.
If such aid does not then terminate when does it terminate

on account of loss of residence in the county ? It is true that
the amendment made to this section in 1917 requires a resi
dence of six months as a condition to the gi-anling or begin
ning of such aid but this amendment does not answer the above
question nor in any way bear upon what facts or acts shall ter
minate such aid. With reference to the ceasing or withdrawal
of tlie aid the statute is the same now as before that amend
ment. Confessedly, the statute provides for completely reim
bursing the county for moneys advanced under this section.
The county clci-k must make an annual, detailed statement of
the money advanced by the county to "the residents of each
town, village and city." The county board thereof determines
the amount to be i-aised by such town, city and village to re
imburse the county for the money so advanced; and when so
determined the county clerk is required to certify to the

"clerk of and eliarge to each .such town, village and city the
amount so advanced,"

and it becomes their duty to fevy a tax sufficient for the pur-
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pose, which tax is to be collected as other taxes and paid into
the county treasury, and the county is given power to coerce
the subdivisions thereof in the premises. There can be no
doubt that these provisions for reimbursing the county by the
levy of local taxes relates to taxation districts within the county,
and from that it follows that the charge can be made by any
county for only such advances as are made to residents of the
county. Such ha.s before been ruled by this department. Vol.
V, Op. Atty. Gen., p. 465.
It is to be borne in mind, however, that infants entitled to

aid under this section have no legal power of determining or
changing their place of legal re.sidence; that follows the resi
dence of their parents or of those standing in that relation to
them. It is also to be observed that "residence" as here u«ed

is to be distinguished from mere bodily presence or temporary
domicile in any place and is not to be confused with "legal
settlement."* Vol. V, Op. Atty. Gen., p. 124; Vol. IV, Op.
Atty. Gen., p. 773.

The residence here contemplated is precisely the residence
specified in sec. 2355, Stats., relative to jurisdiction in actions
of divorce; and in sec. 2619, Stats., relative to the place of trial;
and in sees. 3806 and 4971, subd. (6), which determines the

county having jurisdiction in the administration of estates of
deceased persons. This residence is very similar to the one
required for citizenship in the state and for exercising the right
of suffrage, and which is defined by sec. 6. 51, Stats. The

initial question is to dctei'mine the legal residence of the mother
oi- the person who stands in that relation to the dependent child.

Wlien that fact is determined it incidentally determines the
county which may grant the pension to the dependent child in
question. Unless the mother has such residence in your county,

no aid under this section can be legally extended to her child
or children.

2. "Where a pension is being paid for a child residing in a town
in your county and the residence of said child is changed to

another state, such pension does not continue for any period
after the loss of residence in the county, but terminates with
the termination of the residence.

3. Such aid cannot be lawfully granted to or for children

'Patre 115 of this volume.
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when they are residents outside of yoiii* county, even though
they reside within the state, hut mere lemporai-y absences, so
long as they are temporary, that is, so long as there is no change
of the legal i)laee of residence, do not aft'cct the legal right and
power of your court to grant or continue such aid.
4. Such aid may be granted and continued to children who

have such residence in your county, even when they arc tempor
arily in another state. It would be within the discretion of your
court to continue such aid under those circumstances or to ter

minate it, in view of the difficulty in sui)crvising the exiiendi-
ture of the money granted or determining whether it was
j)ropei'ly used or was needed.

5. Such aid cannot lawfully be continued for children who
are residing in your county when aid was granted them but
whose residence has been changed to another county, even during
the six months' period of residence required in the other county
as a condition precedent to aid being granted by the county to
which such residence has been changed. As the law now stands,
the change of residence on the part of children contemplated by
this section absolutely precludes their right to such aid for a
pei-iod of at least six months, if the change is to another county.

PuUic Officers—Legislature—Elections—'YhQ governor should
not call a special election to fill a vacancy in the office of member
of the legislature until the propei* house has detei'inined that,
such a vacancy exists, unle.ss the former meml)er is dead.

November 23, 1917.

Honor.able Emanuel L. Philipp,

Governor.

You have referred to me scverel que.stions as to whether a))-
pointment to certain positions in connection with the present
war vacates the office of member of the assembly or state sen
ator.

In an opinion given to your predecessor under date of Au
gust 8, 1914. and reported in Vol. Ill, Op. Atty. Oen., p. 760, I
held that the governor was not the proper officej' to determine
whether a vacancy exists in the office of mejnber of the legis
lature ; that that determination should be made as to members

i9—A. G.
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of the assembly by the assembly itself, and as to state senators
hy tlic senate. 1 am still of the same opinion, and for that

reason it is not ncecssai'y at this time to determine the ques
tions you ask. It is not your duty, and in my opinion you

ought not, to call special elections at this time to fill vacancies
in the offices of members of the legislature unless the vacancy

has been declared by the proper house of tlie legislature, or the
incumbent of such office has died.

Municipal Corporations—Education—Board of Education--

'I'lie city of Madison, a city of the third class, operating under a
si)ecial charter, may change the method of electing the members
of the board of education from election by the common council to

election by the people.

November 24, 1917,

Honorable C. P. Gary,

Superintendent of Public Instruction.
In your letter of Octobei' 10 you aslc for an opinion upon

the following question:

"Can the city of Madison change from an appointive to an elec
tive school board system under the provisions of sec. 926—117o?"

Sec. 926—117o reads as follows:

"1. In any city of the second, third or fourth class organized
and operating under a special charter. ui)on presentation, to
the city clerk, of a petition signed by electors thereof, qualified
to vote on school matters, equal in number to thirty per cent
of the votes cast in any such city for all candidates for state
.superintendent of public instruction at the last preceding elec
tion of such officer, requesting that the board of education of
such city shall be elected pursuant to section 926—117p of the
statutes, it shall be the duty of the city council to submit such
fpie.stion to the eleclors of such city at a special election, duly
called, noticed and held pui-suant to the provisions of law gov
erning special elections in .such city.
"2. If a majority of all the votes cast upon such question at

such election be in the affirmative, then the board of education
shall be elected in accordance with the provisions of said sec
tion 926—117p."

This section provides a means by which the electors of a city
of the kind and class mentioned, may, by a referendum, deter-
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mine the niicstioii whether the board of cdneation shall be elec
tive.

The city of Madison is ineorpovated under a special law,
known as ch. 36, Laws of 1882, and is, as I understand it, a city
of the third class.

I quote the follomiig from subch. XI, see. 2, of said charter:

"The common schools of the city of Madison shall be under
the supervision and control of the boai'd of education, as pro
vided by chapter 295 of the general laws of 1861, and the acts
amendatory thereof: * * *. The mayor shall ex olficio be a mem
ber of the boai-d of education of the city of Madison, and as such
shall have the same rights and privileges as other members of
said board of educalion * *

By a reference of the provisions of ch. 295, Laws of 1861, it
appears that this act provides, among other things, for an elec
tion by the common council of said city of six directors of the
school district, to be known and designated as "the board of
education of the city of Madison," and, among other powers
given the said board, provides that the said board shall have
power to purchase school sites, erect schoolhouses, and borrow
money not exceeding the sum of $10,000, for the erection of a
high school building.

While the Madison school district was originally created by
a separate act of the legislature, under the provisions of ch. 49,
Laws of 1855, as amended by ch. 295, Laws of 1861, it is ap
parent that these acts by reference were incorporated into and
made a part of the special charter of the city of Madison under
eh. 322, Laws of 1880, and under the last revision of said special
charter known as ch. 36, Laws of 1882.
The Madison school district is within the limits of the city

of Madison and it is governed by the said city, through its board
of education. The functions of the board of education and of

the common council of said city coordinate and together they
govern and maintain all the schools of the city of Madison.
In my opinion, the question submitted in your letter must be

determined by the ruling of the supreme court, in the case of
Ball V. Madison, 128 Wis. 132. In that case it was contended
that the city of Madi.son was limited by the provisions of sec.
21, ch. 295, Laws of 1861, and could not borrow in excess of
$10,000, for the purpose of erecting a high school building.
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On page 144 of said opinion the court held tliat the provisions
of see. 026—11, giving all eities o])orating inulcr special charters
the power to issue bonds for the erection of school buildings,
opei'ated to rc])cal cli. 295, P. & L. Laws of 1861, in so far as that
act limited the power of the city of Madison to borrow money
and issue bonds for the erection of a high school building. See.
926—11 and sees. 926~117o and 926^—117p are all a part of the

same chapter of the i-eviscd statutes of 1915, viz., eh. 40/;, relat
ing to cities under special charter.

If the limitation upon the city to borrow $10,000, as found in
sec. 21 of said ch. 295, Laws of 1861, has been superseded by

the provisions of sec. 926—11, then, also, the provisions of sec.
2 of said ch. 295, Laws of 1861, may be superseded after an
affirmative referendum vote, according to the provisions of see.
926—117o, by sec. 926—117p. Following somowluit the language

of the court in the case cited, it may be said that sees. 926—117o

and 926—117p arc general acts of the legislature, passed ex
pressly foj- the purpose of giving to cities operating under special
charters the power, after an affi.vinative referendum vote, of
electing the mcmbci's of the board of education by a vote of thK

qualified electors of the city.
Your question should, therefore, be answered in the affirm?,

tive.

Crimhuil Law—Preliminary ExaminuUon—A justice of the

peace when acting as an examining magistrate may adjourn the
examination to any place in the county.

November 26, 1917.

H, B. Rogers,

District Attorney,

Portage, Wisconsin.

Under date of November 8, 1917, you ask for my opinion as
to the admissibility in evidence upon the trial of one accused

of rape, of the testimony given at the prelim inary hiaring by
the complaining witness, under the following circumstances:
The warrant was issued by a justice of the peace of the city

of Poi'tage; the preliminary examination was adjourned from
the city of Portage to the homo of the complaining witness, in
the village of Wyocena, in the same county; the complaining
witness had been the victim of a brutal assault and was so old
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and feeble as to make it impossible for her to attend the cxaiii-
ination at the city of Portage and her said condition was the
reason for adjonrning the hearing to her home; tlie adjourn
ment .was made over the objection of the defendant's attorney,
1ml the defendant and his attoi'iiey api)eared at the adjourned
place where the old lady was sworn and gave her testimony and
was cross-examined by the defendant's counsel; at the close of
her testimony the examining magistrate adjourned the hearing
to the city of Portage, where the examination was concluded,
and the defendant bound over to the cireuiL court for trial; since
said pi-eliminary examination the old lady has died.
The admissibility of the evidence turns on the power of the

examining magistrate to adjourn the hearing from Portage to
the village of Wyoeena. It is assumed that it will be conceded
that the testimony given by her will be competent upon the
trial if the justice of the i)ea(*e, acting as an examining magis
trate, acted within his jurisdiction.

It is my opinion that the pi'oeedure was regular and within
the authority granted by the statute.
A justice of the peace by virtue of his office is an examining

magistrate, under sec. 4775. There is no provision in cln 195
wliicb has to do with the arrest and examination •of ofl'cnders

and their commitment for trial that distinguishes in any
manner among the various officers named as examining magis
trate, with reference to theii' examining authority as such magis
trate. They, one and all, appear to have precisely the same
power in that proceeding. Tlie warrant may be made returnable
before the magistrate issuing it or before any other magistrate
in the county. Sec. 4776.
In preliminary examinalions the justice of the peace, court

commissioner, or judge couductiug it does not act by virtue of
his authority as justice, court commissioner or judge, but by
virtue of his authority as an examining magistrate. His title
or oftiee is merely a designation of the pei-son who has the
authority of or is, in fact, such magistrate. The statute au
thorizing an examining magistrate is as broad as language can
make it and includes all examining magistrates.

''Any magistrate may adjourn an examination * • * without
consent of the defendant or person charged and to the same or
different place in the county as he shall think proper. bee.
4783.
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In this section there is no provision that in case the magis
trate chances to be a justice of the peace the examination can
not be adjoiiTRCcl outside of the town, city or village in which
lie has his office, and there is no reason for reading such a pro
vision into the statute. On the contrary, to do so might, in
this case, result in the miscarriage of justice. It seems to me
plain that the examining magistrate acted Avithin his authority
and in the interest of justice. The defendant suffers no dis

advantage and all of his constitutional protections have been
accorded him. He met the witness face to face and had the

assistance of counsel and cross-examined her. In my opinion,
her testimony is as competent as though she had been brought
before the-examining magistrate in Portage and had there given
her testimony.

Public Health—-Regintered Ntirses—^The committee of exam
iners of registered nurses has not the power to admit to examina
tion a nurse who has not the qualifications prescribed by statute.
Facts stated are not within statutes.

November 27,1917.
Mrs. Harr.y H. Morgan,

Chairman, Woman's Committee,
State Council of Defense.

In your letter of November 21 you inquire whether the com
mittee of examiners of registered nurses may make any ruling
that Avould admit to examination a nurse who was qualified to
register before September 1, 1915, but who is not now quali
fied, and you gh^e the following instance:

"A nurse who had two ycai-s' training in a hospital which
now gives a three years' training and registers its nui-ses, had
also one j'ear's experience as head nurse of the surgical depart
ment, one year in instructional work, and several years of pri
vate nursing.
"The committee has .said to her that if .she will take six

months' training in an accredited hospital, she will be allowed
to take examination for registration."

You now inquire whether this is within the power of this
committee to make such i-uling, and whether the committee of
examiners could allow her to take the examination for regis
tration without any additional training.
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The .nurse in question cannot be licensed under the first,
second, thii-d, or fifth paragraph of sec. USfic, and the ques
tion presents itself whether she can be licensed under para
graph four, which provides as follows:

"Fourth: If application be made on or after Scplcinber 1,
1915 and the applicant at the time of application shall have
graduated from a reputable training school, connected with a
special hospital, requiring a systematic course of
and practical training of at least two years, and who at the time
of application shall have obtained in a reputable geneial hos
pital one year's additional training in the subjects »^o^e enu
merated in the third subdivision of this section, J
taught in said training school, and shall pass an exanniation
to determine the fitness and ability of the applicant to give ef
ficient care to the sick."

Under your statement of facts the nurse in question is not
a graduate from any reputable training school connected with
a special hospital, and for that reason the committee of exam-
iners of registered nurses cannot register her. It will be neces
sary for the nurse in question to become a graduate of some
reputable training school connected with a special hospital re
quiring a systematic course of theoretical and practical train
ing of at least two years. In other words, she must bring ler-
self under the provisions of the fourth paragraph of sec. 14:35c
as above quoted. .

Both of your questions must, therefore, be answered m the
negative.

Public Officers—State council of defense is not given the
power to license hotel chefs.

November 28, 1917.

State Council of Defense.
Under date of November 26 you have inquired whether, under

the authority vested in the state counciUof defense by ch. 82,
Laws of 1917, and the law known as the Food and Fuel Law,
the said council is given a right to license hotel chefs. You
state that you find that there is a tremendous waste on the part
of these men and that if they could be licensed they might be
made to i-ealize their responsibility in conserving food.
I have carefully examined said ch. 82 and also ch. 561, Laws

of 1917, and I find that although the powers given to the state
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council of ciofeiise are somewhat bi-oacl, still, it is not authorized
to go as far as to license hotel chefs and prohibit those who are
not licensed from acting. There is no express jirovision in
those statutes authorizing this: neither is there any provision
from which this authority could be implied.

Von are, therefore, advised that the state council of defense
bas no such powers.

'm:
'I '■
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Coiyoralions—Home Finding Agencies—Consent of parent
and notice required by see. 4022 not required when corporation
organized for purpose of finding homes for children is the legal
guardian.

December 1, 1917.

Honorable iM. J. T.\ppins, Secreiarij,

State Board of Control.
Ill your recent conimunieation you state that application ha.s

been made to one of the county judges of this state for the
adoption of a child that was committed to the care of the Chil
dren's Home Society of Milwaukee. You direct my attention to
the provisions of sees. 573./', 1786d, and 697—7, subsec. 2, and
sec. 4022, Wis. Stats., and you inquire whethei- it is necessary tt)
secure the consent of the parents or give the notice provided
for by see 4022 in cases where minors are committed to the state
public school or to a county home for neglected or dependent
children, or when the corporation organized for the purpose of
procuring homes for orphans and abandoned and neglected chil
dren is constituted the legal guardian of such children. Said
sec. 4022, being part of ch. 173, Wis. Stats., which provides for

the adoption of children, reads as follows:

"No such adojition shall be made without the written consent
of the living parents of such cliild unless the court shall find
that one of the parents has abandoned the child or gone to parts
unknown, when such consent may be given by the parent, if
any, having the care of the child. Tn case where neither of the
parents is living, or if living are unknown or mentally incom
petent or have abandoned the child, such consent may be
given by the guardian of such child, if any. If such child ha.>
no guardian such consent may be given by any of the next of
kin of such child residing in this state or, in the di.scretion of
the court, by some suitable person to be appointed by the court.
In case of a child not born in lawful wedlock such consent may
be given by the mother, if she is living and has not abandoned
such child; provided, that unless the living parent or parents
of a minor consent to such adoption it shall be the duty of the
court having jurisdiction of the proceedings, ui)on the filing of
any petition for adoption, by order to appoint u time and place
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for hoaving siieli petition and cause notice of such time and place
to be given to such parent or ])arents, by personal service of said
notice on siicli parent oi' parents at least ten days before the
hearing or by juiblicatlon tliereof in a newspaper at least three
weeks successively prior to said hearing, and when notice is duly
given as herein provided the pai'ont of any minor shall be bound
by the oi'dcr of adoption as fully as though he had consented
thereto. And in case such child has arrived at the age of
twenty-one years such consent may be given by such child alone,
and tlie consent of no other person in behalf of such child shall
be required."

Said. sec. 573J reads thus:

"The state board of control is hereby authorized to consent to
the adoption of any child who is an inmate of the state public
.school by any person oi- ])ersons in the manner provided by law;
and such con.sent given in writing shall have the same force
and effect as if given by the parent or parents of such child.
Such written consent .shall be in duplicate, and one copy shall
lie filed with the secretary of the board and the other-delivered
fo the county court in which tlie proceedings for adoption are
to be taken, to be there filed. On the consummation of such
procrcdings the guardianship of said board over the child
adopted shall cease."

Par. 2, sec. 697—7 iirovldes:

"Such liome for dependent children may procure suitable
and iiropcr homes for and give away by adoption or place in
faniilie.s in this state upon written contracts any and all such
children during their minoi-ity and is hcu-cby constituted the
icgal guai'dian of all children committed.to or received by it as
isforcsaid, and may consent in the courts of this state to the
udojition of any such child by any person or persons in the
manner pi'o\-ided by law; and such consent given in writing
siiall have the same force and effect as if given by the iiaront or
parents of such child. Snch written consent shall be given in
diiiilieaie, and one copy shall be filed with the seei'Ctary of said
timstees, and the other delivered to the county court in which
the proceedings for adojition arc taken to be there filed. On the
cjnsumamtion of such [.iroccedings, the custody of said trustees
over tile clidd adojited shall eease, except as hereinafter provided,
it shall be the duty of the court making the order of adoption
to trans-.111 a certified copy of such order to the trustees of the
ii stitution froi:i which such child was received."

Sec. 178G6, after providing that a corporation organized

under eh. 86 for the purpose of seeking out. receiving and prp-
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curing lionies for orphans or homeless, abandoned, neglected or
grossly illtreated children may receive the same into its charge
and become tlie legal guardian of sueli children if under fifteen
years of age, empowers courts to commit any such child or chil
dren to such corporation, and that the said corporation may
procure suitable and proper homes for the same. It then pro
vides further:

*  * And is hereby constituted the legal guardian of
all children committed to or rc(^eived by it, and may consent in
the courts to the adoption of any such child by any person m
the same manner and with the same force and effect as such
consent could be given by the parent of such child, etc.

You will note that in the above sees. 573j, 697—7, subsec. 2,
and 1786fZ it is expressly provided that the consent given by the
board, institution or corporation shall have the same force and
effect as the consent given by the parents of such child. These
provisions are special enactments applying to special cases
which are controlling and taking precedence of the more general
provisions contained in sec. 4022.
Your question, therefore, must be answered in the negative.

The consent secured under said special sections has the same
effect as the consent secured from the parent of the child.

Intoxicating Liquors—Sunday Closing A liquor license maj
be revoked for sales on Sunday by the licensee.

neeember 3, 1917.

T. P. Abel,

District Attorney,

Sparta, Wisconsin.
In your letter of November 28 you refer me to sec. 1558 of the

Wisconsin statutes, and you imiuire whether a saloon keeper
duly licensed, who sold a pint of whiskey from his place of
business on Sunday. November 18. 1917, may have his license
revoked for the sole reason of his having sold liquor on Sunday.
In an official opinion by this department during the admin

istration of Honorable L. M. Sturdevant. under date of July
23, 1906, it was held that the sale of liquor on Sunday, in viola-
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tion of see. irm, was grounds for a revocation of the license.
-In this opinion (Opinions of Attoi-ney General for 1008, p. 538),
it was said:

^  question and one upon which lawyers mayeasily differ. It .seems to me, liowevei-, that a .saloon" which is
lun contrary to the state law can hardly be considered as a
proper house, and that a ])]ace which riin.s openly, in viola
tion of the law, would be considered an improper house within
the meaning of this statute. I believe that, in the absence of
a judicial definition of this word as here used, such a con
struction ought to be given to it."

This ruling was followed by this department in an official
opinion imder date of liiceember 29, 1914, Vol. Ill, Op. Atty.
Gen., p. 509, where it was held that a shop that is run in viola
tion of law where drinks are sold in violation of sec. 4595, is an
improper or indecent house, under sec. 1558.
No judicial construction of this statute has been given since

said opinions were rendered, and I see no reason for changing
the ruling at this time.

I believe, however, that if a saloon is closed on .Sunday and
the saloonkeeper should simply open it for the purpose of mak
ing one sale of ]i(|uor and otherwise keep the same closed, and
make no further sales, it could hardly be said that the house was
an improper or indecent house because of such fact. It would
seem that it would be necessary to have more than one sale in
order to make the house where the liquor is sold an improper or
indecent house. In this connection, it must bo remembered
that under sec. 1558 the sale of liquor on Sunday is not enumer
ated as one of the causes for which a license may be revoked.
It seems to me it is necessary, therefore, to have .something in
addition to a single sale, such as keeiiing oiicn the jilaee in vio- '
lation of sec.' 4595 of the statutes, or making .sales continually
m the .same place before the revocation can be made on fliat
ground. I believe this answers your question.
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/ns iirance—Workmen's Coinpensaiion—In deciding on the
iidcquaey of the schedule of expense loading of a company writ
ing workmen's compensation insurance, the compensation in-
vsuraiiee board cannot consider an agreement by representatives
of the company to pay all expenses in excess of such schedule.

December 5,1017.

Honorable W. H. Buriiop, Secretary,

Wisconsin Compcnsaiion Insurance Board.

In your letter of December 4 you call my attention to sec.
1921—22. ch. 637, Laws of 1917, and state that the Associated
Employers Reciprocal of Chicago, operated by Sherman & Ellis
as attorneys in fact, have proposed an expense loading of 32.23
per cent; that in the appointment of attorney, copy of which
you enclose, the attorneys in fact are authorized to deduct 30
per cent for certain management expenses; that this expense
does not cover taxes, expenses of trustees, or cost of adjusting
claims; that past experience has indicated that these items will
consume about 7 per cent of premium income; that in other
words the normal expense cost would be 37 per cent of pre

miums; that upon these grounds, your board refused to approve
a loading of 32.23 per cent; that the attorneys in fact then
executed an agreement binding themselves to pay from their
30 per cent allowance any amount not covered by the 2.23 per
cent; in other words, that if the cost not covered by the attorney
agreement exceeds the extra loading of 2.23 per'cent, the at
torneys will pay such excess themselves. You ask my opinion
if such an agreement, a copy of which you enclose, is binding
upon the attorneys, if you have the right to accept such agree
ment, and if it is not in the nature of a rebate.

Sec. 1921—22, ch. 637, Laws of 1917, provides:

"Every company writing workmen's compensation insurance
in this state shall file with the compensation insurance board a
schedule of the expense loading to be collected by it on work
men's compensation business written in this state. Such loading
shall be approved by the board as to adequacy and as to com
pliance wntli tlie orders of the board, and it shall not be ef
fective until so approved. All modifications or changes in such
loading shall also be filed with and approved by the board before
becoming effective."
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In my opinion, nndcv this section, it bocoines the duty of your
board to refuse approval where the schedule of expense loading
is not deemed adeciuatc. In my ojiinion your board is not
authorized to take into consideration, in arriving at this con
clusion, any agreement by those representing the company that
they will pay the expense in excess of that represented by the
schedule of expense loading, if there be such. It follows that
in my opinion you cannot accept this so-called agreement of
Sherman & Ellis in lieu of an adequate schedule of expense
loading.

This so-called agi-comeiit, it appears, is nothing more than a
letter written by Sherman & Ellis to your board, and is not an
agreement between Sherman & Ellis and the Associated Em

ployers Reciprocal. There might well be some considerable

question as to the liability of Sherman & Ellis by reason of this
letter. Those questions, however, I do not deem it necessary to
determine in view of the conclusion I have reached as to what

may be considered by you in determining the adequacy of the
schedule of expense loading. Neither do I deem it essential to
pass upon the question of whether such an agreement, if bind
ing, would be in the nature of a rebate.

Estates i)i Real Property—A provision in a warranty deed
from a husband to his wife, which suspends the power of sale
until their youngest child is 21 yeai-s of age, is void because I'e-

pugnant to the estate granted.

December 5, 1917.
E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.

It appears from your letter of November 30, 1917, that you
contemplate pi'ocecdings for the ai)])ointment of a guardian of
Emma Fi'iedel and the sale of her lands for the purpose of pro
tecting and reimbui-sing Jackson county for the expense of
maintaining her at the home of the feeble-minded; tliat this real
estate was conveyed to her by her husband, John Friedel, by a
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warranty deed in the usual foriiv except for the following pro
vision which is found in said deed:

"Both of these above described real estate can't, be sold until
the children of wild John i^h-iedel with his second wile, Bninia
Friedel, being of the age of twenty-one years."

Vou ;i-sk for iny opinion as to whether said provision in the
deed is void, and direct my attention to the case of Zillmer r.
Landgiilh, 94 Wis. 607.

I congratulate you on having found the law on your question,
lor in my opinion that decision is absolutely decisive m your
matter. The ir:stL-ument involved here is a deed, and there it
was a will, but that is the only difference and that is immaterial.
The rule of repugnancy of provisions is equally applicable to
both classes of instruments. Landguth willed his property
to his two daughters, their heirs and assigns '

"upon the express condition that they shall not have the right
to dispose of said property or any part thereof until the eldest
attains the age of twenty-five year's.

Speaking of this attempted suspension of the power of alien
ation the court said:

"We regard this condition as void because absolutely re
pugnant to the estate granted. It now seems well settled that,
when a conveyance or devise is made in fee, a condition at-
lempted to be annexed tliercto to tin; effect that the purchaser or
devisee shall not for any period of tune convey or alien the
estate is void for repugnancy."

1 am further of the opinion that the condition in this deed
should be held void for uncertainty. I am further of the opin
ion that it is void under sec. 2039, Stats., for attempting to un
duly suspend the power of alienation, if we are to undcr.stand
the'eondition as forbidding the sale of this land until the young
est child of the grantor and grantee shall attain the age of
twenty-one years. You will observe that the condition would
apply" as well to the children which might be born to these peo
ple after the conveyance as to the children then in being. In case
of after-lxini children the susiieiision would be more than the
life of two persons in being and twenty-one years.
I feel confident that you need have no hesitation about pro

ceeding in the matter as you have planned.
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Intoxicating Liquors-Baker Laiv-A second license may not
nc issued for the same place to another party so long as the
hist license is still in force, ivhen the ratio in the Baker Law is
exceeded.

December 5, J917.
LLARON a. JfARKIIAM,

District Atiorncy,
Beaver Dam, Wisconsin.

In your eonimunieation of December 4 you stale that a certain
city in your county had, on July 1, ]9]7, and theretofore, issued
more than the ratio of licenses permitted undei- .sec. ]565d- that
among the licenses granted was one to A., a sublessee of an out
side brewery; that in October A. became financially involved
and a chattel mortgage again.st the proiicrty was foreclosed and
most of his .saloon fixtures and furniture were seized in replevin
proceedings, compelling him to discontinue business by reason
of inability to procure new fixtures and furniture; that A
a III refuses to surrender his license, which expires on July 1
Under this statement of facts you submit two questions:
"1. Could the common council of said city grant a new
cense upon .said p ace to another party for the baW of th^

the license if A. refuses to surrender his license?"
t ouici the common council issue a new license to another

r™,i«.fhirileensc"''
You,' n,..st quostio,, nuist be answered in tlJe nesafivc and

lonr second quoation must be answered in the affirmative.' As
the city m question has exceeded the limit under the Baker Law
d cannot legally grant another license, as the nnmber of licenses
would then exceed the number whieh the city has a right to
Kiant. If, however, the party in question surrenders his
cense voluntarily to the city, with the intention of forfeiting

tl, then the license granted to him is no longer in existence and
a new license may be granted, for the city will then grant
no mo-e licenses than it has a right to grant.
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Loans from Trust Fmith—Town Free High Schools—Prior
to July 1, 1917, al! town free hifih seliools .should eall and hold

their annual and special meetings in the manner that animal
and special town meetings arc held.

Docemhcr 6, 1917-
Honorable W. H. Bennett, Chief Clerk,

Commissioners of Public Lands.
In re: Application of town free high school district of the

town of Gibraltar, in Door county,.for a loan of $8,000 from the
state trust funds.

This application was filed with this deparlinent on or about

the 16th day of November, 1017. On that day I caused to be
written to the district clerk, 0. Jl. Olson, Esq., a letter of in-

quii'y regarding the creation and organization of said school
di.strict. From his reply, dated November 19, I learn that a
town free high school was established in the town of Gibraltar,

by certificate of the state superintendent of public instruction,
dated on the 17th day of May, 1917; that said free high school
was organized under the provisions of sees. 400 and 491, Stats.

1915, and that the special meeting of said district which author

ized the above application foi* a loan from the state trust funds

was called and held under the provisions of sec. 405a, Stats.
1011.

It further appears that the special meeting whicli authorized
said application was called at the request of ten qualified electors
of the town of Gibraltar, which request was directed to the
"Gibraltar town high school board;" that on the 26th day of

May, 1917, 0. jM. Olson, Esq., as the clerk of said town free high
school, gave notice of a special school meeting to be held at the
town hall on the 4th day of June, 1917, for the purpose of
authorizing the school board to borrow not to exceed $8,000 from

the state trust funds and to vote a tax upon the district to pay

the pi'incipal and interest tliereof. Some other matters were in

cluded in the call.

At the time these proceedings were had, eh. 56.3, Laws of 1917,
by which all town free high schools are changed to union free
higli scliools, was not in force.

Tliis lieing a town free high s<;liool, it has been consistently
held by this department that the business of town free high

50—A. G.
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schools must be transacted at either an annual or special town
meeting. Special town meetings are called according to the pro
visions of see. 788 and must be called on a request in writing,
signed by at least twelve qualified voters of the town, si)ecifying

the purposes for which such meeting is to be held, and which
request must bo directed to and filed with the town clerk. There

upon, according to sec. 789, it becomes the duty of the town
clerk with whom such request is left to record the same and im

mediately cause notices to be posted up in three of the most

public places of the town, giving at least three weeks' and not
more than four weeks' notice of such meeting; and such notice
shall specify particularly the i^urposcs for which such meeting

is to be held. If there is a newspaper printed in such town he
shall publish a copy of such notice therein at least five days
before the time appointed for such meeting.

It is apparent that these directions of the statute were not

followed in the calling and holding of the meeting which at
tempted to authorize this application.

Sec. 495« reads as follows:

"The electors of any town organized as a town free high
school district are authorized at any annual town meeting
or special town meeting, regulai-ly called, to levy a tax upon
the real and personal property of .said tomi free high school
district for the purpose of purcliasing a site, erecting a suitable
school building thereon, and furni.shing said building with the
necessary furniture, and heating and ventilating apparatus."

This section clearly provides that the business of a town free

high school must be transacted at the annual town meeting or at

a special town meeting.
For the reasons stated, this application cannot receive my ap

proval.

Public ITealtli—Plumbers' Licenses—A master plumber must
be in charge of and physically present in the installation of
plumbing.

December 6, 1917,

Dr. C. a. ITari'er,

State Health Officer.
In your recent letter you state that in connection with the

licensing feature of the state plumbing law the following state
ment of facts has been presented for your decision:
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"An individual lioldlng a master plumber's license and also
a contractor's license, with his place of business located at Mil
waukee, has opened a new plumbing shop at Mauitowoc. Since
this party will have two entirely distinct and separate places of
business we take it for granted that a contracting license will
be required for each place. The individual, however, is of the
impression that he can operate both shops on liis master
plumber's license."

You direct my attention to the provisions of sec. 959—54,
which state, inter alia:

"* * * Every plumbing contractor shall be required
at all times to have a licensed master plumber in charge of in
stalling the plumbing, as a condition for the continuance of his
or its license as such."

" You state that from this statute you draw the conclusion
that this party must have a licensed master i)lumber in charge
of the shop at Milwaukee and also a master plumber in charge
of the business at Manitowoc; that on account of the distance
between the two cities it docs not seem possible that one person
can serve as master plumber for both places. You inquire
whether you are correct in this matter.
In order to have a master plumber in charge of the installing

of plumbing, it is necessary that he be physically present and
lake active part in the installation of the same. You are
advised, therefore, that it is my opinion that your position in
the matter is correct.

Indigent, Insane, etc.—Poor Relief—Under facts stated, duty
of town officers to furnish.poor relief to pauper, held mandatory.

December 6, 1917.

E. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.

I have your re([iiost for opinion in which you state as follows:

"Mr. Reubtai W. Wescott and Sai-ah Wescott. his wife, reside
in the town of Brockway, in this county. Mrs. Wescott owns a
small piece of property on which there is a mortgage of about
$50 and her equity in said property amounts to probably not
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to exceed $100. For some time past, these people have been
snpi)ortcd ])y the town as indijjent persons.
"Recently the town board of the town of Brockway liave se

cured an opinion from a firm of attorneys in this city to the
effect that they are under no Iej>'al obligations to supjiort Mr. and
Mrs. Weseott under the.so cii-cumstanees and these people are
now ill great need of support and maintenance. In fact, the
truth is that they are nearly suffering starvation. Several resi
dents of that town have been in to see me regarding the matter
and ai-e looking to me to take steps as district attorney to compel
the town board to furnish sucli support.

L nder the facts above stated, I wish you would give me your
official opinion as to whether or not it is my duty as district at
torney to take stejis to compel .such support and maintenance,
assuming that these people arc indigent per.sons within the
moaning of the law.
"Mr. and Mrs. Weseotl. own no property except as above

indicated and there is no income from such property. You
will undci'stand that Mr. Weseott own.s no property whatever."

Under the facts as stated in your letter there can be no ques
tion but that Mr. Weseott is "a poor and indigent" person,
oven though that term be construed to embrace only such as are
paupers or persons ab.solutcly destitute as contended in the dis

senting opinion, in Coffecn v. Town of Preblc, 142 Wis. 183, 186.
Whether Mrs. AVeseott is strictly a pauper might present a

question for a jury, but whether .she is or not does not affect the

liability of the town and the duty of the town officers to pro
vide poor relief for him. Sec. 1505® and sec. 1501 do not affect

the immediate liability of the town or the immediate duty of
the town officers in that regard, but at most would merely create
a lien in favor of the town as against her for reimbursement.

Plainly, under the decision of the eourt in the case above
cited, the town officers would be within their legal authority
in determining that Airs. Weseott is also "a poor and indigent"
pei-son, entitled to poor relief under see. 1499.

It is almost unbelievable that men of standing, such as will
enable them to be elected to any public office, would be so nar
row and inhuman as to deny i-elief to a person in the situation

de.scribcd in your letter upon the mere technical pretext that
such pei'soii was the owner of an e(iuity amounting to some $50
in nnproduetivo property.
The duty of the town offieer.s in this ease; at. least as to Mr.

Weseott, is plainly mandatory under see. 1501, Stats. I think,
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also, that thciv authority is equally ])]aiii as to Mrs. Wcscott.
While officers may not he proceeded against foi- refusal to exer
cise authority in a matter wherein they have discretion, it is my
opinion that the duty of the supeiwisors of the town to afford
poor i-elief to Mr. Wescott is plain and that there is no room
for the exercise of any discretion. Under the circumstances,
their refusal to discharge that duty is, I think, willful and con
tumacious neglect of official duty. If persisted in by them, the
district attorney has authority and ought to prosecute them
under sec. 4550, Stats. Moreover, the di.strict attorney or any
other taxpayei' in the county may also institute proceedings for
their removal from office by the circuit .judge, under sec. 976,

Stats.

Appropriations and Expcnditarcs—Ea-pi udilnres irilho\U the
tStale—Unless provided by specific statute, only one officer or

employe may attend any convention or meeting outside the
state at state expense; but the International Live Stock Ex
position is not a convention or meeting, under sec. 14.32, Stats.,

and hence the governor may authori/.e personal expenditures by
a greater number to attend the exposition.

December 7, 1917.

Hoxor.\ble Merlin Hull,

Sec/rctary of Stale.

In your letter of December 4, 1017, you ciuote the last clause
of see. 14.32, Stats, (see. 8, ch. 628, Laws of 1917). and ask my
interpretation thereof in connection with nine recpiests made to
the governor by professors and employes of the state university
who are connected with tlie college of agriculture and agricul
tural experiment station, for authority to attend at. state ex
pense the International Inve Stock Exposition now being held
at Chicago. The college of agrieultiii'c, following its practice
of some years' standing, and one that is common among agri
cultural colleges, is exhibiting live stock at said exposition and
is contesting for prizes. Some. of the men for whom such
authority is asked are in charge of the state live stock exhibits.
Others are there in the capacity of judges, while others are di
recting and instructing classes of students of the college. The



790 Opinions ok thk Attorney-G-eneral

regents of the university regard these activities as authorized
by law and pro})er, and, as appears by the letter of the secre-
taiy, M. K. McCaffrey, to the governor, under date of December
3, 1917, the expenditures in question are chargeable and to be
charged to tlie university appropriations made by sec. 20.41,
subsec. (1), par. (a), and sec. 20.41, subsec. (3), par. (k).
Your question is submitted in this form:

"Does this section * • • limit the governor's author
ization to one state employe or officer, no matter whether em
ployed by the state i)roper or some institutional department of
the state; or does it permit him to authorize the attendance of
a iici'soii from any or all departments of the state government?"

You follow the question with the statement that you have
heretofoi'c consti'ued this section to authorize traveling expenses
for any number of persons, provided no two of them were officers
or employes in the same dopai'tment or institution of the state,
but that on careful reading of the statute doubt as to such con
struction has arisen in your mind.

Sec. 14.32, Stats., was amended by sec. 8, eh. 628, Laws of
1917, to read:

"Tlie secretary of state shall not audit items of expenditure
for tips, porterage, parlor car seats other than sleeping car
berths, or for expenses not necessarily incurred in the pei*-
formance of duties required by the public service; nor shall
he audit items of expenditure for expenses of any officer or em
ploye of the state or of any department or institution thereof
incui'red while attending any convention or other meeting held
outside the state or oilier iravelinfj expenses incurred outside
the state unless such expense is authorized by the governor, or
specific statutory authority exists therefor; nor shall he audit
items of expenditure for. expenses of more than one officer
or employe of the state or of any departmeni or insti
tution thereof in attending any convention or meeting held out
side the state unless otherwise provided hy law."

The amendments were wholly by way of addition and these
are indicated by underscoring.
I note, first, that the limitation as to number in the last clause

(and that is the portion of the section directly involved) is ad
dressed to the secretary of state. As to the governor, this sec
tion is not at all one of limitation, but, on the contrary, is a
grant of power by implication. Some expenditures cannot be
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lawfully audited by you, unless they were authorized by the
governor, and nothing—at least nothing directly— is said about
the number of officers or employes the governor may authorize
to incur personal expenses outside of the state. You shall not

"audit items of expenditui-e for expenses of any officer or em
ploye of the state or of any department or institution thereof
♦  '* * incurred outside of the state, unless such expense is
authorized by the governor, or specific statutory authority exists
therefor.''

You observe that in this part of the section there is no refer
ence to numbers, and that is the part of the section which has to
do with action on the part of the governor. The next and last
clause, being the one you quoted, and which was added by the
amendment above mentioned, is the only one that deals with
imnierals, and that clause is directed to you and not at all to
the governor. I'lven though the governor slioiild authorize more
than one person to incur traveling expenses where the statute
limits the number to one, you are none the less forbidden to
audit the expenses of more than one.
In my opinion the personal expenses of only one person may

be audited by you, if incurred in "attending any convention or
meeting held outside the state," unless, of course, there is spe
cific statutory authority for the expenditure. This statute is
in the disjunctive throughout. Not even an officer and an em
ploye may be reimbursed their expenses for such attendance,
for they are "more than one officer or employe." The mention
of department and institution in this statute is out of special
caution and to make the limitation emphatic and sweeping. I
cannot imagine an officer of any state department or institution
who is not by the same token a state officer or employe, but if
ihere be an employe of a state department or institution who is
not an officer of the state or an employe thereof, that would not
change the conclusion I have reached, for. as before pointed out,
the statute is in the disjunctive. An officer of the state and an
employe of a state institution are two persons, whereas an officer
or employe of the state or of a state de])art.ment or institution is
only one person. In the absence of express statute the state is
limited by this section to one delegate or representative at any
convention or meeting held outside the state; that is to say,
the state is liable for the personal ex])enscs of only one repre-
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sentative. Tims far I think the law is clear and is.to be i-ead as
it is written.

When, however, we come to consider the Jiieanin^? and scope of
the words "any convention or meeting" there is occasion for
statutory construction. It is perfectly obvious from a reading
of this section that the legislature recognized the fact tliat oc
casion would arise for officers and employes of the state having
a state expense outside its boundaries for purposes other than
"attending a convention or meeting." The recognition of that
fact IS emphasized by the insertion in the section of the words
"or other traveling expenses incurred outside the state."

^ Such expenses are constantly being incurred. The commis
sioner of insurance and his deputy and assistants frequently
go to other states to examine tlie records of insurance companies
seeking to do business in Wisconsin. The fire marshal and the
banking commissioner and his experts must frequently go out
side of the state in conducting their investigations. The attor
ney general must appear from time to time in the United States
supi'cme eoui-t and in other courts, state and federal, outside of
AVisconsiu, in prosecuting and defending in behalf of the state.
Others could be instaueed, but enough has been said to illustrate
this point. Those officers and members of fheir office force
when engaged in such official work are not "attending any con
vention or other meeting." Just now a suit is pending in the
supreme court of the United States to determine part of the
boundary line between Wisconsin and Minnesota. Some of the
work connected with that action must be done outside this state.
1 he amendment to sec. 14.32 docs not prevent me from having
the helj) of my deputy or any assistant or stenographer, in short,
of the wliole office force, if need be, in Minnesota. Wa.sbington,
or elsewhere, outside of the state. The limitation as to number
who may be outside the state at state expense, I repeat, relates
only to conventions and meetings.
No one I think has or is likely to refer to the International

Live Stock Exposition as a convention. No one refers to the
state fair-as a convention. Tliat word is used in its usual and
more ])opular sense. It relates to assemblages, conferences of
delegates or of officials or of men of a given profession or calling
for mutual improvenient, for the advancement of the cause in
which they are working, and for action relative thereto, as a
political convention, or a Y. M. 0. A. eonvention, or a gover-
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liors' convention, or an insurance coininissloncrs' convention, or
a convention of eriminolosists, and the meaning of the word
"meeting" is restricted, if restriction were needed, l).y its associ
ation with the word "convention." It relates to meetings
which partake of the nature somewhat of a convention.
It has no reference to the action of an officer from this
department appearing in the Ihiited States supj'emc couj't
to argue a case in behalf of this state. lie would not. be attend
ing "any convention or meeting." On the (contrary, it seems to
me it would re(iuire a strained and unusual use of the word,
were we to speak of the International Live Stock ]'].\]iosition at
Chicago as a "meeting."

In Webster's Dictionary, in tiie primai-y dcfmilion of the word
"meeting," it says:

"A coming together; a gathering; an assembly of an organi
zation; a convention; as the meeting of Congress; a meeting of
a board, a public meeting;"

and gives as synonyms the words "conference, assembly, com
pany, convention, congregation."
And a convention is defined by the same authority as follows:

"2. A body or asscmi)ly of persons met for some common
purpose; esp., a formal and special or occ<isional assembly of
delegates, representatives, members of an estate or party, or the
like, met to accomplish some specific civil, social, political, ec
clesiastical or other important object."

This, I take it, is the sense in which the word "convention"

is used in the statute under examination, and the word "meet
ing," coupled therewith,, is used in a like sense.

If the college of agi-ieulture has the right (and no one ques
tions it) to exhibit live stock at the Chicago show, it must

have the right to employ and pay for attendants and superin
tendents who have charge of such exhilht. The work which these

profes.sors and employes of the university arc doing in Chicago,
if within the scope of their omi)loymcnt and in keeping with the

contract of hire, is such that they arc entitled to have their ex-
])enses therefor paid from the university appropriations. Such

payments arc not limited as to number by sec. 14.32. The only

limitation that section places thereon is authorization for such
expenditures on the part of the governor. In my opinion, these

expenditures in question if authorized by the goveimor may
lawfully be audited by you.
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Auiomohilcs—Licenses—A dealer although not the owner of

the automobiles he sells may not use them without having a
dealer's registration number exhibited in a conspicuous place.

December 11, 1917.

Carl 0. Neuman,

Disiricf Aitoniey,

Oconto, Wisconsin.

I iiavc your commuiueation of December 6, in which you say
that there is an automobile dealer in one of the villages in your
county who has no dealer's or any kind of a license to operate
automobiles; that he says he does not need a license, for the
reason that he only takes signed orders for cars and that the

title for said cars never vests in him. You say that you find
that he receives said cars on signed orders and uses them some
times for three weeks for demonstrating purposes. You inquire
whethei- a man can deal in automobiles, as this man does, with
out having a dealer's license.

See. 1636—47, sub.sec. 1, Stats., provides:

"No automobile, motor cycle or other similar motor vehicle
shall be operated, ridden or driven along or upon any public
highway of the state, unless the same shall have been registered
or application for the registration of the same shall have been
made and forwarded to the secretary of state accompanied by
the re(iuisite fee therefor in accordance with the provisions of
seelion.s 1636—47 to 1636—57, inclusive," etc.

Sec. 1636—48, subsec. 1, Stats., provides:

"Kvery manufacturer of, or dealer in automobiles, * • •
may, instead of registering each automobile, • • • ©"wned
or controlled by him, make application upon a blank furnished
by the secretary of state for a general distinguishing number,"
etc.

Subsec. 2 provides: ^

"All automobiles, motor cycles, or other motor vehicles owned
or conirolled by such manufacturer or dealer, except those for
his own private use, shall, until .sold or let for hire, be I'egarded
as registered under such general distinguishing number, which
must be displayed at all times upon such automobiles, motor
cycles, or other motor vehicles, while being operated on public,
highways of this state in the manner herein provided."
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For a violation of this, a penalty is provided under sec.
1636—54.

Under these various provisions there can be no doubt but that
the dealer in question must rej?ister as a dealer or manufacturer,
under sec. 1636—48. Although he does not own the automobiles,
as he claims, he certainly has control of them and is using them
on the highways of this state.' This he cannot do without having
the same duly registered, and exhibiting the distinguishing
number in a conspicuous place, as i)rovided by statute.

Inioxicfilinfj Liquors—Licenses—The purchaser of a saloon
property on a foreclosure side is not permitted to sell liquor
under the license of the receiver but must sccui'c a personal

license.

December 11, 1917.

A. J. 0'Meli.\,

District Aitornci/,

Rhinelander, Wisconsin.

I have your communicatiou of December 8, in which you state
that during the year 1916 a mortgage on saloon and hotel pro
perty was foreclo.sed and a receiver was appointed to conduct
the business, j)ending the proceedings, and that on the first day
of July, 1917, the r(!ceivcr, after making proper application, had
a retail li(iuor license issued to him in his own name and fur
nished a bond signed by him as principal; following this, hc'con-
dueted the bu.sines.s as receiver until the property was sold; the
purchaser was the original owner of the property and continued
to operate the saloon. You state that there is nothing in the
town records or proceedings to indicate that the receiver ob
tained the license as receiver, although the license was paid for
out of the receivership funds; that the que.stion now arises as
to whether or not the original owner may conduct the saloon
business under the license obtained by the receiver. You state
that the federal license obtained at the same time was taken in
the name of the receiver and the federal authorities have evi
denced approval of the continuance of the business by the orig
inal owner. You state that, in view of the fact that there is no
statutory provision for the transfer of the license by the town,
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it would be inipossiblc to transfer the license. You inquire
whether the orijfinal owner may now conduct the busine.ss on
the license obtained 1)y the receiver.

This question must be answered in the negative. The original
owner ha.s no license whatever. No person is permitted to con
duct a saloon busine.ss and .sell intoxicating liquors without a
license. There is no provi.sion in" the statute which authorizes
the transfer of the license from the receiver to the owner of the
propei'ty. Our statute contains a, specific condition as to the
continuance of the business by the administrator of a deceased
licensee (subsec. d, see. 1548), but there is no statutory pro
vision covering a case of this kijid, and I am constrained to hold
that no valid .sales of liquor can be made by the present owner
of the property in question.

Moilivrs' Pensions—Where a hasband afflicted with tuber
culosis is committed to a tuberculosis sanatorium at public ex
pense, the charge therefor is not to affect the amount of aid to
which llie family may be entitled under sec. 573/".

December 12, 1917.
H. B. Rogers,

District Atlorncn,

Porlage, Wisconsin.
In your letter of December 1 you state that there is a family

in your county consisting of a father, mother and eight children
under sixteen years of age receiving aid to the amount of forty
dollars per month upon the order of the county judge; that the
hu.sband ami father of the family is suffering from tuberculosis
in a moderately advanced stage; that it is imperative for the
good of the family that he be placed in a sanatorium, or at least
be removed from the family ; that the aid granted is not sufficient
to cover this, as the family could not exist on the present allow
ance were it not foi- private charity. You direct my attention
to subsec. (), sec. 573/, Stats., under which the aid i-eferred to is
authorized, and to the following pj-ovision therein:

Such aid shall be the only form of public assistance granted
to the family."
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Vou inqiiii'e whothor tlic of tliis family iiuiy ])C admitted
to a sanatorium as a county charge in view of the aliovo state

ment of facts.

See. 573/, the one to wliieh you refer and under which public
assistance is now extended, commonly known as the Mothers'
Pension Law, is a humane law and .should be'broadly construed
to accomplish its beneficent purposes. Perhat)S no other law
has been so frequently before this department for interpreta
tion. A liberal construction to elTeet the obvious legislative will
has been the constant policy of this department in dealing with
this .statute. That this policy has not met witli legislative dis
approval is evidenced by the fact that the legislature at the last
session made no attempt to limit the scope which tiie rulings of
this department had given the law.
Ch. 589, Laws of 1917, I'cviscs this law in certain particulars,

but it extends rather than limits the scope thereof. By that
chai)tcr the aid provided by the law is in express terms made
available to a divorced mother, a construction which I felt
could not be placed upon* the original act. Vol. V, Op. Atty.
Gen., p. 130. That chapter also in express terms provides that
the ownership by a mother of a modest homestead shall not de
prive her of the benefits of the law, in that respect confirming
my construction thereof. Vol. V, Op. Atty. Gen., p. 604; Vol.
IV, ibid., p. 1039.

This recent legislative expression justifies a continuance of
that policy of interpretation which in the fullest sense effects the
benevolent purposes of its enactment. As has been fre(iuently
pointed out by the decisions of this dei)artme]it, the ])Ln-pose of
the law was to secure to dependent children of a mother who has
been dei)rivod of a Imsband's support and protection lier benign
care and influence during theii- tender and impressionable years.
It is a scheme for public assistance designed to keep the family
together and supplant the old metliod of bundling the children
off to the state public school and farming Ihem out here, there,
and clsewhei'o, as opportunity may offer, leaving them to grow
up as strangers to each other and dwarfing all of those cliasten-
ing sentiments of being born of close relation and attachment co
kith and kin. The humanity of the plan justifies it in the minds
of most people, but the less sentimental will find adequate com
pensation foi- the exj)eiiditure in the better citizenship of future
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generations and in the refleetioi^ that money spent now to keep
the young with home and mother will lessen the appropriations
necessary for the maintenance of our charitable and penal in
stitutions later on.

As before stated, the law offers relief to those families where

the mother has become the bread winner—to those families de

prived of husband and father. So it is provided that before aid
may be granted under the law the mother

"must be a widow or the wife of a husband who is incapacitated
for gainful work by pcnnanent mental or physical disability,
or of a husband who has been sentenced to a penal institution for
one year or more, or of a husband who has continuously de
serted her for six months or more * * * or such mother
must be divorced from her husband * *

In the case you present the husband is stricken with tuber
culosis. He is "incapacitated for gainful work by permanent
physical disability." It is agreed, as I understand it, that he
should be committed to a tuberculosis sanatorium, not only for

his personal benefit but for the safety of his family. But it is
suggested that if he is committed to a tuberculosis sanatorium
at public expense, the family cannot receive aid under sec. 573/,
because it is therein provided:

"Such aid shall be the only form of public assistance granted
to the family."

In an effort to check the ravages of tuberculosis the .state
maintains a tuberculosis sanatorium and provides that indigent

persons may be committed thereto by public authority and main
tained therein at public expense. This is a service prompted
partially, no doubt, by a recognition of the duty which the state
owes to the individual citizen stricken by a deadly disease. But
it will find a more substantial .iustification in the duty of the
.stale to restrict the spread thereof, thus promoting the health and
welfare of its citizens. The public interests justifying the ex
penditure of public moneys in this behalf are analogous to those
which prompt and justify the maintenance of insane hospitals,
and the provisions of our laws relating to the expense of main
tenance in the two institutions arc vciy similar indeed. The
expense of maintaining a patient in an insane asylum is charge
able to his estate, if he has one, or to those responsible for his
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support and njainteiiance. if there be any. If private means
do not exist out o^f vvliicli the expense of his maintenance may be
paid or collected, tlicn, of course, his maintenance is at public
expense. Such also is true of the maintenance of patients in
the tuberculosis sanatorium. Our citlzen.s are committed to both

institutions partly for private or personal, but largely for public
reason.s. Many mothers whose husbands have been committed to
the hospital for the insane are receiving aid under the Mothers'
Pension Law, and the suggestion that because they arc being
supported therein the mother is not entitled to aid under this
law has not been made.

It seems veiy plain to me, indeed, that the expense incident
to the maintenance of a person in a hospital for the insane or in
a tuberculosis sanatorium has no relation whatever to aid pro
vided for by see. 573/. It is an expense incurred somewhat per
haps for individual benefit, but lai'gely, if not mainly, for the
benefit of the public at large, resulting from the segi'egation and
confinement of tliose who may be, but arc not always, dangerous
to the community, in one case, and those who may spread
dangerous disease, in another. In other words, it is an expense
incurred in the interests of the public welfare.

The assistance provided for by sec. 573/ is for the support, of
the family dependent upon the incapacitated father or husband,
and is intended as the fulfillment of the obligation which the
state owes to its dependents, entirely separate and apart from
its obligations to those who may be stricken with either mental
or physical disease and i-equiring special treatment in the in
terest of tlic public welfare. In other words, it is the policy
of the state to segregate and confine the insane so that they will
not become a menace to the community. It is the duty and the
policy of the state to segregate those stricken with contagious

disease in order to prevent a spread thereof. The performance
of one duty docs not relieve it from the performance of the
other. If, in the interest of the public welfare, 'it confines the
husband and father in a state tuberculosis sanatorium, it still

owes a duty to the dependent family. If the provisions of sec.
573/ have become inapplicable to the situation, then the children
are to be committed to the state public school, a disposition there
of which was intended to be supplanted by see. 573/. The state is

charged with the duty of taking care of dependent children, and
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if it a«nriot do it innlor tlio modern, bmnaiic prqvisions of sec.

573/, then it imist do it under the antiquated and less hnmane
provisions of the statute. Should it be held that the expense of
tlie maintenance of the father in the tuberculosis sanatorium is to

be chargeable to that kind of assistance provided for in sec. 573/,
then in my opinion the legislative purpose is nullified in this
ease. It is niy opinion that this latter duty may be discharged
in I'onformity vith the provisions of sec. 573/, and the aid con
templated by that section is in no manner lessened or affected
by the fact that the head of the family is maintained at public
ex])ense in a tuberculosis sanatorium.

3 have no doubt that the father and husband mentioned in
your communication may be committed to the tuberculosis san
atorium at public expense without affecting the aid now extended
to the family under the provisions of sec. 573/.

Physicians and Surgeons—Anaesthesia—^The mere giving of
the drugs used in surgical anaesthesia under the direction and In
the presence of a duly licensed T)hysieian is not practicing
medicine or surgeiy.

December 15, 1917.

Dr. Oscar Lotz,

WfscoTt.sin State Board of Medical Examiners,
Milwaukee, Wisconsin.

In your recent letter you submit the folloAving as a basis for
an official opinion:

''As a member of the Wisconsin state board of medical exam
iners I desire an opinion as to whether the mere giving of the
various drugs used in surgical anaesthesia, given only under

■personal direction and in the presence of the responsible oper
ating surgeon, himself a licensed medical practitioner, by person
not. a licensed medical practitioner, but who has prepared him
self or herself by satisfactory study and preparation, constitutes
in itself a practice of medicine under the provision of the Wis
consin Medical Practice Act." (Sees. 1435a to 14366, inclusive.
Stats.) ■

This question has not been passed upon by our supreme court
nor have I been able to find any decision of any other court of
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last resort directly on tho question involved. It is, however, n
general proposition laid down by text writers that liability
under a statute prohibiting the practice of medicine without a

license is not affected by the fact that the operations were per
formed and the medicines were administered under the direction

and charge of a licensed physician and surgeon. 30 Cyc. 1564;
22 Am. & Eng. Ency. of Law (2d ed.) 787.

It is also a well recogni/.ed principle of law that

"A vender of medicines, who does not pi-etend to diagnose
disease and determine which of his remedies is proper in a par
ticular case, does not violate the statute. Where, however, he
attempts to diagnose the disease by examination or by inquiry
of the patient, and prescribes remedies in accordance therewith,
he comes within the prohibition of the statute." 22 Am. & Eng.
Ency. of Law (2d ed.) 786.

In the case of Noi-wood v. State, 158 S. W. 270 (Tex.), it ap
peared that Norwpod was convicted of practicing medicine with
out a license in that he had diagnosed a case and prescribed
and administered medicine therefor. The case was reversed on

the ground that there was no evidence to show that he had

diagnosed the case, and there was a variance between the finding
and the evidence.

In State v. Panl, 56 Neb. 369, 76 N. W. 861, where defendant,
an unlicensed physician, and two others—one of whom was a
duly registered licensed physician and surgeon—operated jointly
and divided all remimeration for their services equally, it was
held that defendant was practicing in violation of statute, though
he perfonned operations and administered and gave medicine
under the direction and charge of a licensed physician and sur
geon.

In that ease, not only was it shown that he aided in surgical
operations, but the slate likewise produced evidence tending to
establish that the defendant treated patients without instruc
tions fi'om his associates and in their absence.

In the ca.se of Gohin v. State of Oklahoma, 131 P. 546, a
licensed physician by the name of Freeman and an unlicensed
person by the name of Gobin were both convicted of practicing
medicine without a license. It appeared that Freeman was duly
licensed to practice medicine and Gobin was not, and they
practiced medicine together. It was conceded in the upper court
that Gobin was properly convicted under the decision of State

&l—A. G.
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V. Paid, supra, which was cited by the court, and the conviction
of Freeman was sustained on tlie ground that he aided and

abetted another to violate the IMedieal Practice Act, and he was

guilty, as principal, for the reason that the offense was merely

a misdemeanor.

In the case of Siaie v. Eeed, 68 Ark. 331, 58 S. W. 40, a dental

student without a certificate entitling him to practice, but who
had done dental work and charged and i-eecived foi- himself pay

therefor, was, though the work was done under the direction of

a licensed dentist, held guilty of violating a .statute which pro
hibited any person from practicing or attempting to practice
dentistry or dental surgery without first having received a cer
tificate from the board of dental examiners.

In the ca.se of State r. Carlyle, 139 iV. W. 127 {S. D.), the
syllabus contains the following:

"Undei* laws 1909, e. 4, see. 6, relative to practicing dentistry
without a license, which provide.? that its provisions shall not ap
ply to students attending a dental college, who perform acts of
dentistiy in the pursuit of clinical advantages under the direct
supeiwision of a ]ii'eceptor oi' licensed dentist during the period
of their cni'oHment, the fact that such work is done under the
dii'cct su])crvision of a licen.sed dentist is not a defense, unless
the person doing the work is at the time a student enrolled in
and I'cgulai'ly attending a dental college."

In all these cases it will be noted that, the person convicted of
practicing medicine without a licen.se was not only administer
ing medicine to a patient but was also diagnosing the case for
which the medicine was administered. I hjive been unable to

find any decision where a conviction was had and sustained for
practicing medicine without a license, where it appeared that
the defendant administered medicine under the direction of a

licensed ijhysician and did not himself diagno.se the case. In
fact. I am of the opinion that a person is authorized to admin

ister medicine to another, under the direction of a licensed phy

sician, under the "Wiscomsin statute, and this is done by nurses

in every hospital in the state. But not only nurses are admin

istering medicine to patients, but any person may be directed
by a physician to give medicine to patients at definite times or

intervals after the physician has diagnosed the case and decided
upon the medicine to be administered.

The giving of drugs used in surgical anaesthesia when given



Opinions op the Attorney-General 803

only under the personal direetion and in the presence of the re-
sponsil)le o])erating surji'coii, is, in r.iv opinion, not a violation
of tlie Wisconsin statute. Tlie duly licensed practitioner would
in that ease be in position to direct and control the giving of the
anaesthetic in such a Avay that no harm could come to the patient
by reason of inexperience of the person administering the drugs.
In fact, an experienced nurse in this line may often be able, as
I understand it and am informed by physicians, to give an
anaesthetic in a more satisfactory way than a great many phy
sicians who have not had practice in this line. I am informed
that the anaesthetics are given under the dii'cction of the operat
ing surgeon, by nurses in the most efficient hosi)itals, not only
in this state but all over this country.

The fact that our legislatui-e has not expressly prohibited this
practice and made specific directions therefor by statutory en
actment show.s, to my mind, that this pi'actiee is not to be con
sidered a violation of our statutes.

Your question !nnst therefore be answered in the negative.

Criminal Law—Bastardy—One brought here by extradition
is privileged from service of civil ])rocess until he has had
reasonable oj)portunity to leave the state: a warrant for bastardy
is a civil process within this rule; the privilege is personal and
may be waived by i)lcading lo the merits.

December 18, 1917.

James Conant,

District Attorney,

Westfield, Wisconsin.

It appears from your letter of December 15, 1917, that a man
who was charged with the crime of seducing a girl under the
age of eighteen years fled this state and was brought back upon
extradition. Thereafter he was admitted to bail pending the

trial upon that charge, and while so out on bail he was arrested
upon a bastixrdy warrant. You ask to be advised whether or not
he was subject to arrest in the bastardy proceedings.

It was decided in State ex rel. Brown v. Steioart, Circmt
Judge, 60 Wis. 597, that a person extradited to Wisconsin was
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Rubjeot to arroRt aiKl trial while here upon a tlifFerent, eriminal
charge and that the privilege from service of process in fa,vor of
a nonresident who was here in attendance npon conrt, cither as a
party or as a witness, is confined to civil process. Therefore,
the answer to the question turns upon whether or not the
bastardy warrant is a civil process.
Our court has held that a bastardy proceeding is neither a

civil nor a criminal action strictly spealdng, hut a mere statutory
proceeding. Meyer v. Meyer, 123 "Wis. 538, 546.
And it is held in numerous eases that the proceeding is quasi-

criminal. Hodoson V. Nickell 69 Wis. 308: Van Tassel v. State,
59 Wis. 351; State v. Musheid, 12 Wis. 561.

If, for present purposes, the bastardy proceeding is regarded
as civil, then the defendant may claim immunity from arrest in
that proceeding. In Moletor v. Sinnen, 76 Wis. 308, it was held
that a defendant in a criminal action who was brought to this
state upon requisition as a fugitive from Justice "was not subject
fo arrest in a civil process, and that the order setting aside the
service of the summons and complaint and vacating an order for
civil arrest was proper, such service and order having been made
upon the defendant before be had an opportunity to depart
from the state. To the same effect is State ex rel. Hmabaugh
V. Boynton, 140 Wis. 89.

In the Molefoj'-Sinnen case the second action was for breach
of promise to mnrry, and the civil warrant was to prevent the
defendant from leaving the state. The warrant here in question
is for bastardy, but in my opinion, that difference does not
furnish a ground for distinguishing the present ease from the
Moletor-Sinnen case. In that, case the court, cites Cannon's
Case, 47 Mich. 482, UN. W. 280, and comments upon it with
approval. The facts in the Cannon case are precisely like those
that we are considering. In both instances the defendant was
.seiwed with a bastardy warrant when he was out on hail await
ing trial on the charge npon which he had been extradited. The
Michigan court points out that such a person is not voluntarily
within the state, but is in the custody of his bailor and may be
at any time banded over to the authorities. The legal duress
in such a case is not ended until the prisoner is discharged.
In the situation before us the query narrows itself down to

this question: Is the process which it is sought to serve upon
the defendant in this state issued in a proceeding wherein the
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prisoner could be brought back to this stale under a requisition?
Sec. 2, art. IV, constitution of the United States, provides:

"A pei-sou charged in any state with treason, felony, or other
crime, who shall llee from Justice, and be found in another state"

shall on demand be surrendered to the state from wluch he lied.

Bastardy is not a crime within the meaning of this constitutional
provision. That, I believe, is the real test.

A person brought here on extradition is piuvilcged from the
service of any process, except it'be for an extraditable offense,
until he has had an opportunity to leave the state. That, I take
it, is the law in this jurisdiction, although in the majority of
states a person is not privileged from arrest in a civil action
while in cmstody under a criminal process, even though he was
brought to the state by requisition. 5 C. J. 466. But all of
the authorities hold that this immunity or privilege is a personal
one and may be waived. 5 C. J. 470.
I have not been able to find any ruling of our court upon

what constitutes a waiver. Most courts hold that a plea to tlie
merits constitutes a waiver of the privilege.

In my judgment it is proper that the defendant be held unless
he asserts his privilege in the regular way. If he is in custody,
he may test it by habeas corpus; if not in custody, he may test
it by a ])lea in aluitcinent. In the absence of one or the other of
these steps, he will be subject to the jurisdiction of the court in
the bastardy proceeding.

Public Officers—/usticc of the Peace—Police Justice—JusWcq
of the peace in Clintonvillc has not exclusive jurisdiction in
said city; change of venue may be taken.

Police justice and justice of the peace in the city of New
London have jurisdiction over two counties.

0. L. Olen, December 18, 1917.
District Attorney,

Clintonville, Wisconsin.

In your coimnunication of December 7 you say:

"Clintonvillc is a city of the fourth class and only one justice
of the peace within the city limits is qualified as a justice, and
we have no municipal or other court within the city limits.
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"In 1906 the comon conncil passed an ordinance as follows:
" 'The ottice of ])oliee jnsliee, a-s provided in section 92;'—61

of the revised statutes of Wisconsin is hereby abolished.' "

You also state that in other respects tlie city is under general
law. You refer me to the following provision of sec. 925—61:

"* * • In cities of the third and fourth classes the council
may, by ordinance, abolish the police court therein, and there
upon the jurisdiction herein conferred upon such court shall be
exercised by the municipal court or courts of the city or county
located in such city, if thci'e be any such, and if there be none,
then by the justices of the peace of the city." Subsec. 1..

You refer me, also, to see. 925—66, which provides, in part:

"No justice of the peace in any city wherein there shall be a
police court under this chapter shall have any criminal jurisdic
tion of offenses committed in such city, • criminal
action and no action under any ordinance of the city shall be so
removable: # *

You inquire whether this gives your present justice in the
city of Clintonville exclusive criminal jurisdiction of all criminal
mattei's that may arise within the boundaries of the city limits
so that no change of vejiuc can be taken, and an action cannot
be started before any justice of the peace outside of the city
limits.

This question must be answered in the negative.
In see. 925—65 we find the following y)rovision:

"* * ^ In cities of the second, third and fourth classes,
the police court sliall have, within the limits of such city, the
civil and criminal jurisdiction of a justice of the peace, and
exclusive jurisdiction of offenses against the ordinances of the
city."

This is the jurisdiction that is conferred ujion justices of the
peace when the police justice is abolished.
The police court has exclusive jurisdiction only because of the

fact that when a police court is established, then the justices of
the peace lose their jurisdiction to try cases within the
city limits. No additional jurisdiction is conferred upon
the police justice by that fact. I am of the opinion that a
change of venue may be taken from your justice of the peace in
criminal cases and that criminal actions may be started in any
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part of the eoniity as in any other eity where no police justice
is in existence. _

You also state that the city of New London, partly in Vvau-
paca county, has a police justice elected under the ■jencral law
and also ha's a justice of the peace, and you submit the followinf!::

"Providing the police justice and the justice of the peace
both filed their bonds with Waupaca county and Outagami
county, being the two counties in which the city of h^ew London
is located, under sec. 925-269, will that give the
and the iustice of the peace civil and criminal .lurisdiction ovei
both counties, and could either one of these
action that arose withiir the limits of the city ot ClintonMlle,
Waupaca county?"

Subsec. 1, sec. 925—2^0 i-clates to the jurisdiction of justices
of the peace in cities which overlap two or more counties, and,
inter alia, it provides:
rf m « Each of said justices of the peace and police jus-

tices stall have ja,-is,lictio,. both civil and
with the limits of each of the counties in which said ci oi anypart of it is situated, and may issue process and do all thingsin either of said counties that any .justice of the peace of such
county may lawfully do. *

This provision answers your (luestion. The justice of the
peace and the police justice have jurisdiction of any case arising
in either county.

You also inquire if an action were started before the police
justice of the city of New London, whether a change of venue
could be taken to the next nearest justice of said county.

The same section of the statute also contains the following:
<.« * «■ \^,tl provided fiiidher, in all eases, if a cause

shall be removed from the justice before whom the same was
commenced, the papers shall be transmitted to the
in said city, if he be competent to try the eause, but if thcie
shall be no such justice, or if be be absent or sick, the papers
shall, in civil eases, be transmitted to the nearestpeace of tlic county in which the defendants or eithei ^hc
was served with process, and in criminal cases thc> shall be
transmitted to the nearest justice of the peace oi the county_
in which the offense was charged to have been committed, ai d
such nearest justice may hear, try and determine he same and
said justice of the peace and police justices shall pcrfoim the
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same duties, receive the same fees, and be liable to the same
penalties as other justices of the peace • •  • >>

Under this provision, this question must be answered in the
affirmative.

Public O^cer.s—ffiffhwai/ Com7m.ssioner—The salary of a
highway commissioner elected to fill a vacancy should be fixed
bj the county board at the time of the election.

December 18, 1917.
Clivk J. Strang,

Disfi'ict Attorney,

Grantsburg, Wisconsin.
I quote your letter of December 14, 1917:

The last session of the county board elected a new man as
county highway commissioner to fill the vacancy caused by the
i-esignation of the former commissioner. The term of the old
coinmi.ssioner would have been up this coming January, 1918.
At the time of such election to fill the vacancy the county board
fixed the salary of the new man at $800 per annum. The salary
ot the commissioner who resigned was $1,200 per annum. There
wa.s one month and a half of the old commissioner's term unex-
pired at the time of his resignation.

The question now is: Can the present commissioner claim the
salary for this month and a half at the rate of $1,200 per annum
and tlic balance of his term at $800. or \vi\\ he receive $800 per
annum foi' the whole term, which according to subsection (c) of
Jdlim—b(2) IS for one year one month and a half?"

In my opinion, the present county highway commissioner is
entitled to a salary of $800 per annum for the whole term and
no more. That is tlie effect of an opinion given to the district
attorney of Monroe county, January 12, 1915, Vol. IV On
Atty. Gen., p. 35. '
The county board did exactly what the law commands. "When

It elects a new highway commissioner "the county board shall
fix his salary upon such first election." Subsee. 2, sec. 1317ni^6,
Stats. The salary of a highway commissioner, it seems, is to
be fixed very much with reference to the person and contrary to
the general rule, that salaries are to be fixed with reference to
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the offtee. The second paragraph of said subsection directs the
county board to fix the salary annually. Had the county board
failed to fix the salary at the time it elected the man to fill the
vacancy, he probably would have been entitled to only $600.

I think it quite clear tliat he is not entitled to a salary of
$1,200 per annum for any part of his term.

PuUic Officers—Counties^County board may maintain set
of abstract records and engage in the work of abstracting.

December 19, 1917.

J.^MES H. Hill,

District Attorney,

Baraboo, Wisconsin.

You have submitted to me a question relating to the construc
tion of see. 762 and sec. 762m, Stats., the question being whether
there is anything in those two sections of the statute which would
militate against the establishment by the county board of Sauk
county of a tract index and a complete set of abstract records
and maintaining the same in connection with the register of
deeds' office.

I have carefully examined said sections of the statute and I be
lieve they empower the county board of any county in the state
to maintain a complete set of abstract records and to engage
in the work of abstracting in connection with the register of
deeds' office. You will note that sec. 7G2m, Stats., was enacted
originally in ch. 326, Laws 1909, and at that time applied only
to a county having a population of 60,000 and over.
The amendment to said section in ch. 61, Laws 1911, struck out

the words "having a population of 60,000 and over," thus mak
ing the section applicable to any county in the state. It neces
sarily follows that Sauk county is included.
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I'JIccdons—Vodn;/ hji Moil—Kleetors wlio arc absent from

home on election flay (ui account of sci'vice in the army or navy
may vote by mail.

December 20, 1917.

TToNOKAni.H Mehian Hull,

Secretary of State.

Vou ask for my intei'i)rotation of the absent voting statutes,
particularly wit*!! reference to tlie right of soldiers in the United
States service and stationed away from home to vote at the
special election to be held in the eighth senatorial district, on
January 2.

In my opinion they have an undoubted right to vote in the
manner provided at said election, and at every other election.

"Any fiualified elector of this state I'cgistercd where registra
tion is rcMiuirod or who swcans in his vote as herein provided,
who through the nature of his business, is absent • • •
froai the [irecinct in which he is a qualified elector, ♦ • •
on the day of holding any gor.eral, special, primary, county, city,
village or town election, may vote at any such election as pro
vided in sections 11..54 to 11.(kS. inclusive, of the statutes." Sub-
sec. (1), sec. 11.54, Stats. (Sec. 1, ch. 570, Laws 1917.)

So far as I can see, the only possible question which might be

raised as to the right to vote by mail would be in reference to the

cause of their absence from home. Not every absent voter may

vote in that manner. Those who are absent from their voting i)re-

cinct for pleasure or recreation arc not piivilcged to vote in this
tranr.er. On.ly those who arc absent on business or on account

of sickness oi- physical disability may claim the i)rivilege. Here

tofore, this right has been elain;ed by and accorded to all officers
and employes of the slate in every dei)artmen1 of its government,

whenever they were absent from homo on election day in eonnec-

I'ei! with theii- duties. At ])resent the main business of our

government is war. and certainly nobody is engaged in that
bn.sii:c::s if the sohlier is nut. I believe the statute is too plain

to call for or permit of eonstriietion, and without hesitation I

advise that soldiers, wherever stationed, if absent fi-om home on

election day, have the right to vote by mail provided they are
electors.
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AidontohUes—License Fees—An auto hearse is in the class

"automobile" and the license fee is $10.00.

December 20, 1917.

HonorabivE Merlin Hull,

Secveiarn of State.

Vou have transinittcd the letter received by you from G. B. E.
Jackson, of Kio. and ask for my opinion upon the subject matter
thereof. Mr. Jackson protests against being rtHiuired to pay
a license fee of $15 upon his auto hearse, which lias a Foi'd
chassis. This calls for a construction of the statutes regulating

the registration and licensing of motor vehicles, and more par
ticularly subsec. 5, sec. 1G36—17, Stats., as amended by
sec. 3, ch. 175, "Laws 1917, p. 319. Under that subsection,
in what class are auto hearses to be placed? In my opinion,
such a hearse should be classified as an automobile and the owner
required to ]>ay a registration fee of ten dollars.

"(Section 1636—47) 5. (a) There shall be paid annually to
the secretary of .state for the registiation of each automobile, a
fee of ten dollars « * * for the registration of
each motor cycle a fee of * * • four dollars, and for the
registration of each motor truek, motor delivery wagon or pas
senger automobile bus as follows: If the advertised load carrying
capacity is less than twenty-one hundred pounds, a fee of fifteen
dollars; if twenty-one hundred pounds or more and less than
fifty-one hundred pounds, a fee of twenty dollars; if ̂fifty-one
hundred ]miinds or more a fee of twenty-five dollars.

"Automobile" is a generic term embracing the entire family
of motor vehicles which travel the public streets and highways.

"Automobile. The general name which has been adopted by
popular approval for all forms of self-propelling vehicles for use
on highways and streets for general freight and passenger sei-v-
iee: a wheeled vehicle propelled by gasoline, steani, or electric
ity,' and used for the transportation of persons and merchandise ;
a vehicle in common use for transporting both persons and mer
chandise on public ways; an ordinary vehicle of pleasure and
business; a carriage. In the plural, all motor traction vehicles
capable of being propelled on ordinary roads; wheeled vehicles
used for the conveyance of persons." 6 C. J. 867.

In KeUalicr v. Cif)! of PorlJand, 112 P. 1076, 1078, in passing
upon an ordinance which required a license'fee to be paid by the
owner of automobiles, the court said:
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Objection is also made that the ordinance does not include
auto trucks * « * think the term 'automobile' is
sufficiently comprehensive to include them. The new Interna
tional Encyclopedia defines 'automobile' as 'The ffenerie name
which has been adopted by popular approval for all forms of
self-propellinff vehicles for use upon highways and streets for
general fi-eight and passenger service.' "

"The word 'automobile' ordinarily includes ta.\i cabs." Wier
V. Americfin Locomotive Co., 102 N. E. 481, 483.

Plainly, an automobile is a vehicle which can carry pas
sengers or inanimate matter, and so is such a 'carriage' as

*  • the legislature had in view in the use of that word in
the statute. The section referred to * * * deals with the
state of repair in which ways are to be kept." Baker v Full
Jiiver, 72 N. E. 336, 337.

Ml. Hudd>, in his Law of Automobiles (page 3), speakin"
of the machines which he calls automobiles, or self-movino- car
riages. says that the only definition he has been able to find of
hem IS that in Englisli's Law Die. p. 78, which states that the
term means all motor traction vehicles capable of being pro
pelled on ordinary road.s. Specifically, horseless carriages.'"
Diocese of Trenton v. Toman, 70 A. 606, 610.

That court, after citing many authoritie.s, further remarks,

"Automobiles are wheeled vehicles used for the conveyance
ot persons. In view of these definitions, and of our general
knowledge of such c.rrs, they may undoubtedlv be considered as
carnages within the meaning of the act of 1868." P. 611, supra.

Prior to the amendments made by eh. 175 our statutes divided
motor driven vehicles into only two classes, viz., motor cycles
and automobiles. A registration and license fee of two dollars
was requii-cd for each motor cycle and a fee of five dollars was
required for each automobile (subseo. 5, sec. 1636—47. Stats.
1015). Under that statute all tractor vehicles that travel the
highways were cla.ssed as automobiles. It was a very general
class. The legislature in 1917 made, fi'om that general class,
several special classes: (1) motor tnicks; (2) motor dcliveiw
wagons; and, (3) passenger automobile busses. Any automobile
which doe.s not fairly fall within one or the other of these three
special classes, remains in the general class, and is subject only
to the ten dollars registration fee. A heai-se, as the English
language is ordinarily used, is neither a delivery wagon nor a
bus, and it would be a strange use of the word to call it a true]?.
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Webster defines truck as: "Any of numerous wheeled ve
hicles for transporting heavy articles."

Ilorsc-drawn vehicles which arc ordinarily denominated
"drays" are called "trucks" when propelled by motor power.
It .seems to me quite plain that a hearse should be in the general
automobile class, under the decisions and definitions above re
cited and quoted from, and in view of the history of our statutes.
But there is a decision more nearly in point and more binding

upon us than any which I have cited: the supreme court of
Wisconsin was called upon to designate the kind of a vehicle a
hearse is. In Spikes v. Burgess, 65 Wis. 429, the omier of the
hearse there in question claimed that it was exempt from seizure
and sale upon execution, under a provision of statute which ex
empted "one wagon, cart or dray." Now, a significant fact
connected with that claim is that the defendant, in claiming an
exemption, did not rely on either the word "cart or dray
but upon the word "wagon," and the supreme court sustained
Ids contention. The court said:

"The hearse is claimed to be a 'wagon' within the meaning of
this statute. It is described as a regular four wheeled wagon—
the running gear being the same as any other wagon,—with a
frame enclosed on the top, and with glass sides, front, and back,
and used exclusively for a hearse—for carrying bodies to the
cemetery. 'It is a carriage for conveying the dead to the grave.'
AVebst. Diet. It is the superstructure which adapts it to this
particular use; and the use which gives it the particular name.
But the question of exemption is not dependent upon any dis
tinctive use. - *

*  « The running gear of the hearse has the essentials of

a wagon. With an ordinaiy superstructure no one w^ould claim
it was not a wagon. The character and style of the super
structure were merely to make it serviceable and attractive in
a particular and very necesasry line of indu.stry. The mere fact
that the superstiTicturc differed from superstructures on most
wagons did not prevent it from being a wagon." Pp. 430-431.

Thus it is absolutely established in this state that the horse-
drawn hearse is a cairiagc or wagon. I think, too, it must be
conceded that the horseless carriage is an automobile; and from
that, we must conclude that an anto hearse is an automobile. If
the running gear of Mr. Jackson's hearse had the usual top or
superstructure, no one would hesitate to call it an automobile.
It is, in fact, an automobile adapted to a limited and special
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use. The owner is not i-e(iuii-cd by law to pay a K'-eater regis-
1,ration or license fee than is the owner of a roadster or a touring
car.

AVhat was the jmrposc of the legislature in graduating the
regi.stration fee to be paid for operating special classes of auto
mobiles? Plainly, it was to make that fee somewhat commen
surate with the injury done to the highways by that class of
traffic. Judged by that test, a liearse should not be required
to pay a greater regi.stratiou fee than is exacted for a touring
car. Tlie wear and tear of highways resulting from automobile
traffic depends chiefly upon three elements—speed, weight and
distance. No hearse has ever been known to break the speed
hmit and the distance traveled annually by the average hearse is
very much less than the distance traveled by a touring ear. As
to the matter of weight, 1 am quite certain there will be no reason
to discriminate against hearses, as compared to pleasure cars.
hrom every standpoint, I think we must conclude that the

jirofest is weU taken and that auto hearses should be classified
as automobiles, and a license fee of only ten dollars exacted.

Insurmcc—Wkconsin Siaiutcs^Siandard Fire Insurance
Po/(<■;/—Idle jirovisions of cii. 461 prevail over those of eh. 127,
Laws 1917, where a total loss occurs to real property under
the proposed new standard insurance policy, and the insurance
company must ])ay the full amount stated in the policy.

Where there are two affirmative statutes on the same subject
one will not repeal the other if they can stand together, but
where they conflict the later statute will prevail.

December 26. 1917.
Honorable Edward F. Dithmar,

Lieutenant Governor.
On December 11, 1917, while acting governor of Wisconsin,

you addressed to me the following communication:

"My attention has been called to the new forms of the fire
insurance policies that are now being distribntod amouo- the fire
insurance agents Ihroughout the state, to become effective Jan
uary 1st, 1918. These new forms appai-ently comply with
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phanter 265 Laws of 1915. but this statulc was repealed by a
decisive vote, after a bitter tight in both houses of the legislature,
^^'^Tlio scl-caull Full Value Policy laiw was restored by chapter
461 Laws of 1917, so that in the event of the total loss by fire?he legishdure inl^iKhMl that the assured sliould recover tlie full
^""-ChaMer 127^ of 1917, attempts to prescribe a standard
forin of fire insu.-anee policy and the form now proposed maj
have been issued under this chapter." I desire your opinion on the following (luestions:
"I What is the effect of chapter 127, in view of chapter

^UndSr Luting'statutes, what would be the rule of danv
a-es in case of a tola) loss by (ire in this state attcr January
Ut 1918 under the proposed new policy.
''J In'case von conclude that the rule of damages, as fixed

bv chapter 461 is not affected by chapter 121, what action would
.^rTl-opose to prevent tlie use of the proposed policy form, now
evidently issued pursuant to chapter 12< ?

Ch. 461, Laws of 1917, approved June 19, 1917, and published
June 25, 1917, reads as follows:

'' Section 1 Section 1943f of the statutes is repealed.
"Section 2 'There is added to the statute a new section t,o

read- Section 1943. Whenever any policy of insui ance is
vri ten to insure real property and the proiierty insured is
wholly destroyed, without criminal fault on the part of the in
sured or his assigns, the amount of the insurance written in such
policy shall be taken conclusively to be the true ^
property when insured, and the true amount of loss and ineasuic
of damages when destroyed.

This section has been in the statntes of this state since 1874,
except during the period connncneing with June 22 191.) when
by ch. 265 of (he laws of that year it was repealed, until Juna
25 1917 when by ch. 461, above mentioned, it was recnacted.
This seet'ioii is known as the Full Value Policy Law and its in
tent and meaning is well understood. It has at
had the consideration of the snpvonie court of this state In t_,
case of Temple v. The Niafjam Fire Insurance Co., 109A\is.
375 oiir supreme court mnkcs a clear statement of the puiposo
of this statute and cites other Wisconsin cases in winch this sec
tion has been considered. I quote the following from page Jm :
"Under such statute [sec. 1943, Stats. 1898], cou^

frequently held that the amount written in such a policy must
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the language of tiie statute, 'be taken conelusiveb' to be the true
value, of the property,' and for the amount of the loss and the
measuj-e of damages, as therein stated, any provision of the
vvrittcii eontract to the contrary notwithstanding. Reilly v
f  Co. 43 Wis. 449; Thompson v. Citizens' Ins. Co.,
45 Wis. 38S: Seyk v. Millers' Nai. Ins. Co., 74 Wis 67 The

»  same rule applies where there are several policies in different
companies upon the real estate so destroyed. Oshkosh G L Co
V. (revmnma F. Ins. Co., 1\ Wis. 4M."
Ch. 127, Laws 1917, approved April 25, 1917, and published

April 28, 1917, repeals sees. 1941—42 to 1941—62, Stats., except
sec. 1941—61, and creates two new sections, one of which reads
as follows:

''The commissioner of insurance shall prepare and file in his
ofhce a printed form in blank of a policy of tire insurance, con-
aming the provisions, agreements and conditions specified
therein; and such form shall be known as the 'Standard Fire In
surance Policy of the state of Wisconsin.' Such policy form
shall correspond in all respects to the sample hereto attached "
bee. I94I3:, Stats.

From said policy form I quote the following:
In Conmderation of the Stipulations herein named and of

Dollars Premium does insure and leeal
representatives, to the extent of the actual cash viTlue (ascer-
tained with proper deductions for depreciation) of the property
at the time of lo.ss or damage, but not exceeding the amount

rf 1 to repair or replace the same with materialot like kind and quality within a reasonable time after such
loss or damage, without allowance for any increased cost of re
pair or construction by reason of any ordinance or law regulat
ing construction or repair and without compensation for loss re
sulting from interruption of business or manufacture, for the
term 01. etc.

Sec. 3 of said chapter fixed July ], 1917, as the date when said
act should take effect, but by ch. 460, Laws of 1917, said sec. 3
was amended by changing the date for the going into effect of
this law to January 1, 1918.
The standard policy form which has heretofore been used and

which will be used until the first day of January, 1018, reads in
part as follows:

In consideration of the stipulations herein named and of

nF'^etc premium does insure for the term
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One of the stipulations named in said policy which is author
ized by see. 1941'—44, Stats. 1915, provides as follows:

"Except when otherwise provided by statute this company
shall not be liable beyond the actual cash value of the property
at the time any loss or damage occurs, and the loss or damage
shall be ascertained oi- estimated according to such actual cash
value, with proi)er deduction foi* depredation however caused,
and shall in no event exceed what it would then cost the insured
to repair or replace the same with mat.ei'ial of like kind and
quality. * *

It will be observed that the language of this stipulation, while

perhaps not so favorable to the insurance company, is practically
the language used in the opening paragraph of the new policy
form to go into effect on January 1, next.

The right of the state to prescribe a standard fire insurance
policy form is well settled. Such a statute has been in force in

"W^iscoiisin since 1895, and our supreme court has hold that the
provisions and stipulations included in such a policy constitute

not only a contract but arc also a part of the express statutes of

the state. In the case of Temple v. The Niagara Fire Ins. Co.,
supra, the court said:

"This coui't has repeatedly treated and construed the standard
policy as a statutory law as well as a contract. Bourgeois v.
N. W. Naf. Ins. Co., 86 Wis. GOG. 610; Straker v. Phenix Ins.
Co., 101 Wis. 419; Ilohkirk r. Phoenix Ins. Co., 102 Wis. 16."
P. 376.

By the terms of the new proposed policy form it is clear that

a fire insurance company is liable to the insured for only the

"actual cash value (ascertained with proper deductions for de
preciation) of the property at the time of loss or damage."

The woi'd "y)ropcrty" as here used covers both real and personal

property, so that in case the real property described in the in

surance policy is wholly destroyed, the insured is entitled to
only the actual value thereof at the time of the fire. Prior to

the enactment of ch. 265, Laws of 1915, and under the provisions

of sec. 1943 of the statutes then in force, fhe insured—where the

loss is without ci'iminal fault on his |mrt—would be entitled to

the amount of insurance written in the policy and the question
of its true value could not be inquired into. As stated above,

52—A. G.
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ch. 461, Laws of 1917, reenaets said sec. 1943; it became a law
of this state on June 25, 1917. While, by the terms of ch. 127,
Laws of 1917, a loss on real propci-ty described in the insurance
policy is to be compensated for to the extent of the actual cash
value thereof, ch. 461, Laws of 1917, provides:

"The amount of insurance written in said policy shall be takeri
conclusively to be the true value of the propeily."

These two ehajitei-s of the Laws of 1917 are apparently in
conflict. Both arc the enactments of the legislature of that year.

Ch. 461 does not, in terms, repeal the provisions of ch. 127. Both
arc entitled to recognition and to enforcement as far as the same
can be carried out. According to well known rules of statutoiy
construction, repeal of a statute by implication is not favored,
and where there arc two affirmative statutes, or sections of the

same statute, on the same subject, the one will not repeal the
other if they can stand together. Slate cx rel. Taylor v. Broivn,

1 Wis. 513; Aliorney General v. Railroad Co., 35 Wis. 425.
It is also a well known rule of construction that where two

laws conflict and the earlier will admit of a reasonable construc
tion. leaving the later one in force, such construction will be
adopted, otherwise the later law will prevail. State ex rel.
Hayden v. Arnold, 151 Wis. 19, 29. See also State ex rel. Mil
waukee V. Milwaukee E. R. & L. Co., 144 Wis. 386.
It is clear that as to personal proiierty, said chapters arc not

in any wise in conflict. Ch. 461 is not a part of the form of the
policy of insurance. It constitutes a statutory rule of damages
for a certain class of property wholly destroyed by fire, viz.,
real pi-ojierty, and, whei'c real property is wholly destroyed
under the proposed new iiolicy, the provisions of said chapter
would prevail over the terms included in the form of policy pre
scribed by said ch. 127. The insurance companies will no doubt
adopt this statutory rule of damages in the adjustment of fire
losses under such insurance contract, but, failing to do so, the
courts will compel such adoption.
I believe the above constitutes a full and complete answer to

questions 1 and 2 as stated in your letter.
As to (luestion 3, it is my opinion that the situation does not

call for any action by the courts to prevent the use of the pro
posed new policy form. The apparent conflict in the two
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chapters may be easily remedied by the legislature by inserting
liie phrasGology used in the opening sentence of sec. 1941—44,

Stats. 1915, above quoted. In my opinion, there can be little
question as to how tiie chapters under consideration will be con-
stnied by the courts. Undoubtedly the wording of the proposed
new policy will lead to considerable misunderstanding on the part
of the insured as to his rights thereunder and in respect to the
]*ule of damages applicable in case of a total loss of the real prop
erty described therein. Without legislative action the courts
may in time be called upon to declare the law, and, if so, I am
confident that it will be declared as herein stated. Thereafter

the liability of the insui-ance company to the insured under said
form of policy will be settled.

Insurance—Corporaiions—A proposed amendment of articles
of organization of a ]\onstock company originally incorporated
for carrying on the business of fire insurance in a single munici
pality, which adds to such purposes those of marine insurance,
liability insurance, steam boiler insurance, fidelity insurance,
title insurance, credit insurance, etc., without territorial limit,
suhstantially changes the purposes of the organization, contrary
to the provisions of sec. 1774, Stats.

December 26, 1917.

Honorable F.. W. Kubasta,

Deputy Commissioner of Insurance.
I have examined and return herewith the verified copy of

amendments to the articles of organization of the City of Oeon-
omowoe Mutual Fire Insurance Company.

These aihcndinents substitute entirely new provisions for the
old ones. Sec. 1772 provides in part that in case of corporations
formed without capital stock

■ "the articles shall fix the time and place for the first meeting
for the election of officers, and the signers of such articles shall
give notice thereof tu the members in the manner provided in
the next section."

Sec. 1773 provides for a notice of not less than ten days.
These amended articles provide that the first meeting for the
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election of clireetors shall be held December 22, 1917. The

amcnclmciit itself was adopted on said 22d day of December.
1917. Vei'y clearly it would be impossible to give the required

notice on that date, and much Ic.ss would it be possible to give
such notice now, after the date fixed has expired. If this were

the only defect in the amended article, I would not approve them
in their present form. Sec. 1774 provides, among other things:

"No coi'poration without stock sliall change substantially the
original purposes of its organization."

The original articles of this company, as I find them on file in
your office, provide that the organizers

"hereby associate for the purpose of forming a mutual fire in
surance corporation, to do such insurance in the city above
named * *

Thus it will be seen that this corporation as originally organized,
was merely a mutual fire insurance association, limited in the

.scope of its business to tlie city of Oconomowoe. The amended
articles attempt to authorize this corporation to do nearly all of
the kinds of insurance business for which an insurance corpora
tion may be formed under the provisions of see. 1897. Among
such added kinds may be mentioned marine insurance, liability
insurance, steam boiler insurance, fidelity insurance, title insur
ance, credit insui'ance, burglary insurance, plate glass insurance,
sprinkler leakage insurance, live stock insurance, etc. So, too,
the territory within which the company may operate is in no
way limited by these amended articles. The question then arises
whether the addition of these several lines of insurance business

changes substantially the original purposes of this corporation.
It has been argued on behalf of the company that as sec. 1771

enumerates a number of different purposes for which corpora

tions may be organized, and then continues:

"Or for any lawful business or purpose whatever, whether
similar to the purposes heroin mentioned or not, except the busi
ness of banking, insui-ancc (other than title insurance), building
or operating ])ublic railroads or plniik or turni)ike I'oads, or othev
ca.scs otherwise specially provided for,"

all insurance buHine.ss is considered as one pui-pose within the
meaning of see. 1774. • It is also argued with reasonable plans-
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ibility, that because sees. 1897 and 1897a authorize the formation
of insurance companies for all of these several kinds of insur
ance, therefore it cannot be against public policy to permit all
of these kinds of insurance to be written by a single company,

and that, therefore, it must be presumed that the same purpose
may be accomplished by amendment.
I am not unmindful of the force of tbc arguments thus made,

and were it not for the serious consequences that it seems to me
might follow the approval of an amendment not authorized by
statute, I should be inclined to approve of this amendment and
permit the company to take its own chances as to the legality
thereof. However, it seems to me. in view of the decisions of
our supreme court with reference to the organization of corpor
ations and the amendments of their articles, that all of the statu
tory provisions must be strictly and literally complied with, that
it is not for the interests of any of the members of this corpor
ation nor of the corporation itself to have such amendment ap
proved if there be serious doubt as to its legality. Should ap
proval be given, it seems to me that any of the present members
of the company who did not participate in the meeting at which
this amendment was adopted would be at liberty at any time to
raise the question that the acts of the company in issuing policies
under such amendment were -ultra vires, and the corporation
not bound thereby. This might result in scrions loss to those
hereafter becoming members and might involve the officers of
the corporation in personal liability. On the other hand, if the
amendment is disapproved, the corporation can bring mandamus
to com]>cl its approval and if the court should then hold the
amendaient a valid one, little harm would have been done and
all doubts upon the question would have been removed. For
that reason, 1 have given the matter more thorough consideration
than I otherwise should have done.
In an early case in the United States circuit court, Judge

Dillon said:

"The change in the charter, by which a life and accident com
pany was authorized to transact fii'G, marine, and inland in
surance, is an organic change of such a radical character as to
discharge previous subscribers to the stock of the company from
any obligation to pay their subscriptions, unless the change is
cxpresslv or impliedlv assented to by them." Asliion v. Bur-,
hank, 2'Dill. (U. S. Cir. Ct.) 435, 440 Fed. Cas. 582.
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It will be noted that in the case cited the change was very
similar to the change attempted here. Oertainly, if such
change is an organic change of a radical character, it would
seem to me to change substantially the original purposes of the
organization.

In New Yoi'k an amendment to the charier of a corporation
authoi'ized to construct a railroad added thereto the establish
ment and maintenance of a line of steamboats. In holding that
one subscribing to tlie stock prior to the amendment was not,
after such amendment, bound by such subscription, he not hav
ing assented to the change, the court speaks of it as

"a radical change or alteration by which new and additional
objects were to be accomplished." Hartford, etc. H. U. Co. v.
Crosxvell, 40 Amer. Dec. 354, 356, 5 Hill 383.

In a later New York ease it was held that where a stock sub
scription was to a proposed corporation the object of which was
"dealing in automobiles and motor vehicles," the subscribei-
could not be held where the corporation was organized for

"the manufacturing, leasing, purchasing and selling of all kinds
of automobiles, motor vehicles, and other vehicles."

The court held that this was a material change in the character
of the business. Woods Motor Vehicle Co. v. Brady, 181 N. Y.
145-153.

Our own supreme court has held that an amendment mater
ially changing the route and termini of a railroad is such a "rad
ical fundamental change in the character of the enterprise" as
to relea.se the "stock subscriber who docs not as.sent." The
court, liowever, distinguished thi.s ease from cases like Hartford
R. R. Co. V. Croswell, 5 Hill 383, 40 Amer. Dec. 354, saying that
there .seemed to be

"a fair distinction between such changes a.s only add something
to the original enterprise, which becomes tributary to it, and
makes its o])eration more perfect and successful, and changes
which abandon the original undertaking for a new one."

It does not pass upon this question of additional purposes, how
ever, as that question was not before it. Kcnosha, Rockford
Rock Island Railroad Comipany v. Marsh, 17 Wis. 13, 14-15.
But, in the later case, the court holds squarely that the acquir-
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ing of an additional road running in another direction, is "an
essential change in the objects of the eorporatioii" which re
leases a nonassenting suhseriher to the stock. Nocsen v. Town of
Port Wa.'iliington, 37 Wis. 168, 174.
Numerous aulhofitics from other states might be cited, but in

view of those decisions from our own supreme court, and because
of the holding under similar circumstances in AslUon v. Bur-
bank, supra, I feel that I cannot approve the proposed amend
ment.

Indigent, Insane, etc.—Transient paupers—Failure to give
notice under sec. 1512 is fatal and defeats a recovery for support.

December 27, 1917.

W. T. Doar,
District Attorneg,

New Richmond, Wisconsin.

In your letter of December 22 you state that one, John Nelson,
was taken sick in tlic city of Park Palls, Wisconsin, and made
application for aid to that city and the same is to be furnished
him; that the city clerk of the city of Park Falls noUfied the
county clerk of Price county, wlio has forwarded a notice to the
county clerk of St. Croix county, purporting to be under sec.
1512; and that as to the present legal residence of said John
Nelson the notice reads:

"Present legal residence of said poor person—St. Croix
County. Post Office address—Deer Park."

The notice docs not give the name of the town, city or village
where such iierson claims a legal settlement nor does it specify
that such place could not after due diligence be ascertained but
only gives the name of the county and Nelson's postoffiee address
in the county. You state that it is obvious that Nelson might
live in the village of Deer Park, the town of Cylon, the town of
Star Prairie, the town of Forest in St. Croix county, or the town
of Black Brook or Aldeii in the county of Polk, as all of these
places are tributary to the Deer Park postoffiee by rural route.
You state that it is the duty of the clerk of St. Croix county,
upon receiving this notice, to notify the town, citj oi vi age
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clerk of the town where the person furnished aid claims to have
legal settlement; that the county clerk of Pi'icc county refuses
to specify furtlier and say that the burden to determine what
town, city or village Nelson resides in is on St. Croix county.
You also state that St. Croix county is under the township sys
tem for the poor. You inquire whether the notice above speci
fied is sufficient under the ])rovisious of sec. 1512 to make St.
Croix county liable for the aid furnished.

Sec. 1512, inter alia, contains the following provision:

"* * * It .shall be the duty of the town, city, or village
clerk to a.scertain, if possible, the town, city or village in which
such person has a legal settlement, and within ten days aftei-
such person becomes a public charge, to serve upon the county
clerk of his county a written notice which shall state the name of
the pei'son who has received public aid, the name of the town,
city, or villaye where such person claims a legal settlement, or, if
such place could not, after due diligence, he ascertained, a state-
nicnt of such fad, and the date on which the first aid or support
was furnished. * * * county clerk shall file such notice
in his office, and sluill within ten days after the receipt thereof
servo a written notice, containing the information so received.
upon the county clerk of the county in which such person claims
a legal settlement, and, if such county is not under the county
system of maintaining its poor, the county clerk thereof shall
at once^ forward such notice to the clerk of the town, city, or
village in which such person claims a legal settlement. • •

Our .supreme court has held that the liability for support of
a nonresident pauper is purely statutory and that the remedy
given by sec. 1512 must be strictly followed. City of Plymouth
V. Shchoygan County, 101 Wis. 200; MUwaiihee County v. She-
hoygan, 94 "Wi.s. 58, 64.
There being no common law liability and the liability being

created by a statute, the rcmo<ly given jn-escribing the procedure
must be followed as laid down in the statute. Under the above
quoted in-ovision.s of sec. 1512, it is required that the clerk of the
town, city or village in which the aid is given mu.st notify his
county clerk of the fact, and the statute expressly provides that
the notice shall contain the name of the town,city or village where
such person who receives the aid claims a legal settlement; and
if it is impossible to ascertain said fact, after due diligence, a
statement that the town, city or village in which said pauper
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has a legal settlement cannot be ascertained after due diligence
must be given in said notice.

The county cicrk is then required to notify the county clerk of
the county in which such person claims legal settlement, and In
such notice must give the information that he received in the

notice from tlie clerk of the municipality in which Ihe aid was
given. This has not been done in the case of the aid given to

said John Nelson. Neither the clerk of the local municipality
nor the county clerk gave the name of the town, city or village

in which Nelson claimed a legal settlement; nor do the said

notices state that said fact cannot be ascertained by due dili

gence. The failure to give those facts in said notices, therefore,

is fatal. In the case of City of Plymouth v. Shehoygan County,

supra, our court said, on page 202:

"The language used clearly indicates thai the notice is a con
dition precedent to the right to recover."

The notices being cleayly insufficient, I am constrained to hold
that no recovery can be had under the same for the aid given
to Mr. Nelson.

Appj-oprialious and Expenditures—Expenses outside the

State—State Highway Commission—The attendance and repre

sentation of the highway commission at conventions and meetings
is provided for by sec. 1317)a—2; expenses therefor are not gov

erned by sec. 14.32, Stats.

December 27, 1917.

Wisconsin Highway Commission.

The question submitted by your letter dated December 28,
1917, may be stated thus: In the ruattcr of attendance or repre
sentation of your commission at road conventions and meetings,

is sec. 14.32 (sec. 8, ch. 628, Laws 1917) controlling; or, is subsec.
5, sec. 1317ai—2 a special provision of law regulating that mat
ter and therefore controlling?

The first cited section says the governor shall not

"audit items of expeiiditui-e for expenses of more than one officer
or employe of the state or of any department or institution
thereof in attending any convention or meeting held outside the
state unless otherwise provided hy law."
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Is the attendance or representation of the state highway com

mission at conventions and meetings outside of the state "other
wise provided by law?" It seems to me that it is. The state high

way commi.ssion consists of five members. Sec. 1317?>i—1. •

"5. The commission shall « • • attend or be repre
sented at such * * • conventions inside or outside of the

state as may in their judgment tend to the benefit of highway
coustimction in the state." Sec. 1317ni^2.

The "commission" may attend conventions and meetings out

side of the state. I have no doubt that means that the entire

membersliip may attend such a gathering, that is, the whole

commission. And I am just about as positive that the commis

sion, if it decides to be represented thereat, may decide the

pi'opcr number of delegates. It is for the commission, in the ex

ercise of a sound discretion, to determine how many persons it
takes to suitably represent the commission at a good roads con
vention.

I am therefore of the opinion that the mattci's covered by said

subsec. 5, sec. 1317»i—2, are excepted from the operation of said
sec. 14.32.

Public Ofjiccrs—Lieulcmml Governor—Appropriniions and

Expenditures—The lieutenant governor is not entitled to travel
ing expenses incurred in traveling from his home t;o Madison
during legislative sessions.

December 27, 1917.

HONOUABLE 10. L. PlIILIPP,

Govci-nor.

Under date of January 8, 1917, Honorable George B. Hudnall,
executive counsel, requested my opinion upon the question of
whether the lieutenant governor was entitled to reimbursement

foi* railroad fare expended by him in traveling from his home at
Baraboo, Wisconsin, to Madison, Wisconsin, to attend the ses

sions of the legislature during the session of 1915, it appearing
that a claim presented by the lieutenant governor for such re-
imburseinents was before you for your approval.

The question received consideration at the time of its submis
sion. The answer was not entirely clear, and, because of doubts
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fintevtaiiKxl, the same was reserved for further attention with the
result that it was finally entirely overlooked and has again been
called to my attention by the lieutenant governor. This ac
counts for the most extraordinary delay in submitting my answer
to the query propounded by the executive counsel.

Sec. 170, Stats. 1915, provides:

"• * *

'■1. Governor's Office. (1) The governor, five thousand
dollars. ,

"(2) The lieutenant governoj-, one thousand dollars; and
when acting temporarily as governor he shall be further paid
five dollars per day. The governor shall fix the salary or com
pensation of all employes and subordinates in his_office._ The
governor, lieutenant governor, em])loyes and subordinates in the
office of the governor shall receive actual and ncccssaiy traveling
expenses incurred in tiie discharge of their official duties. Sal
aries, compensation and expenses under this subsection shall be
charged to the general appro])riation for the executive depart
ment. ''

If the claim of the lieutenant governor is a valid claim against
the state, it is because of that part of the foregoing section read
ing as follows:

"The governor, lieutenant govenwr, employes and subordin
ates in the office of the governor shall receive actual a/nd neces-
sary traveling expenses incurred in the discharge of their official
duties."

It must appear that the disbui'sements for railroad fare made
by the lieutenant governor constitute expenses incurred in the
discharge of his official duties. The question to be considered
is whether, when the lieutenant governor lives in a remote part
of the state, disbursements incurred by him in making trips be
tween his home and the capitol constitute official or personal
expenses. This depends principally, if not wholly, upon the
further question of whether the lieutenant governor, in contem
plation of law, has a fi xed official location at the seat of govern
ment during the legislative ses-sions.

While I have had this question under consideration, I have
been somewhat imi)res.Hed with the suggestion that the lieutenant
governor is not requii'cd to establish or maintain his home in
Madison by eithei- law, usage or custom; that the legislature had
in mind the custom that has obtained with legislatures in recent
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years of taldng rather generous week end adjournments, at which
times a majority of the members repair to their homes; that for
at least three days out of the week there is "nothing doing" in
and about the legislature; that the lieutenant governor is obliged
to remain at iladison during that time with nothing to do or fol
low the example of the majority and like them repair to his home
during the legislative adjournment; that past experience had
revealed practically no other traveling expenses necessaiy to be
incurred by the lieutenant governor for the purpose of dis
charging his oificial duties, and with this situation in mind, the
legislature deliberately intended to reimburse the lieutenant
governor for such expenses.

I confe.ss that at times I have been most persuaded to adopt
this view and hold that such was the legislative intent. How
ever, upon what I may very truthfully denominate mature con
sideration, I am constrained to reject that interpretation of the
statutes.

It will be noticed that the language used in sec. 170, Stats.
19115, above quoted, is identical with the language used in sec.
170)», Stats. 1915, under which other state officers are reimbursed
for their traveling expenses. The latter provision has been con
strued frequently by this department, and the rulings with re
ference thereto cannot be ignored in construing the provision
dealing with the expenses of the lieutenant governor. It must
bo followed hero, or the situations differentiated.

Briefly stated, the general tenor of these decisions is that the

acceptance of an office gives to the incumbent thereof an official
location, station, or headquarters somewhere; that traveling ex
penses incurred in the discharge of official duties which take him
away from such official station, location or headquarters are
traveling expenses incurred in the discharge of his official dutie.s,
and it matters not where his home may be. It is true that many
officers and employes of the state do not live in the same city
con.stitut.ing their official headquarters and that official duties

may take them to, rather lhan away from, their home towns.
That fact is of no importance, The question is whether in the

discharge of their official duties they have been obliged to leave
their regular official location and incur traveling expenses in go
ing elsewhere in the state, or even outside of the state for that

matter.
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"With this in mind it is neoessary for ns to consider whether
during the legislative sessions the lieutenant ffovernor has. a
legal location at the seat of government. This is necessary in
order to determine whether trips made by him between his home
and the seat of government are trips made by him in the dis
charge of his official duties, or trips made for his personal com
fort and convenience. In this connection it is said that there
is no law requiring the lieutenant governor to live at Madison.
This is also time of the governor and the other state officers. That
their official duties, however, are at Madison is apparent and. if
need be, could be established by implication, at least, resulting
from other legislation, such as legislation providing for the erec
tion of the state eapitol and the equipment of offices therein for
the u.se of the various state officers and their departments.

Tt is made the duty of the lieutenant governor to preside over
the sessions of the state senate. These are duties that he cannot

perform except at the state eapitol in the city of Madison. The

state has further provided and equipped a commodious and well
appointed office in the state eapitol for his individual use during

the legislative sessions. The regular sessions of the legislature
convene on the second Wednesday of January in each odd-

numbered year, and continue until the business of the session
is fully transacted. The regular session of the legislature is a

continuous proceeding. It is an entirety. In contemplation
of law there are no breaks or interruptions in its continuity.

From the second day of January until the adjournment siiie die
the legislature is said to be in session. The legislative employes
are compensated for the session. The principal officers, as the

clerk and sergcant-at-arms, are, compensated in a lump sum for

the session. Other employes are compensated by the day, but for
every day, from the beginning to the end of the session. Members

of the legislature are allowed expenses for one trip in going to

and returning from the legislative ses.sion. They are not com
pensated for any trips from their home to the seat of govern

ment during the session. In practice, many of them remain

during the entire session. It is plainly contemplated by the

constitution that members of the legislature shall have an official
location and station at Madison during legislative sessions, as

much as state officers have such location during their official

terms.
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From these considerations I cannot resist the conclusion that

wherever the lieutenant j^overnor may have his home, whether

or not he sees fit to establish it at Madison during the legislative
sessions, the scat of government is his official place during such
sessions, and that any ti-aveling he may indulge in during that
time between his home and Madison cannot be said to be on
official business but must bo considered to be for his personal
comfort and convenience, and must be at his personal, and not
at public, expense.
I think this conclusion is strengthened when we reflect that

the term "traveling expense" has been eonstriicd by the admin
istrative officers of this state, as well as this department, through
all the year, to include hotel bills, rooms, lodging, meals, and the
like, as well as disbursements made for railroad fare. If the
lieutenant governor is entitled to he reimbursed for disburse
ments incui'rod for railroad fare (and this is the only claim made
by the lieutenant governor in this instance), it certainly follows
that he is also entitled to bo reimbursed for his hotel bills, meals,
lodging, rooms, and the like, while he is in Madison, and we may
well entertain robust doubts as to whether the legislature in
tended to thus, provide foi- his entire living expenses during
legislative sessions.

'I'he (lUGstion naturally arises as to what the legislature really
did intend when it inserted into the law the provision for the
reimbursement of the traveling expenses of the lieutenant gov
ernor incurred in the discharge of his official duties. It will be
noted that this occurs in the section of the statutes dealing with
the executive department, in which traveling expenses incurred
as well by the governor and the employes in that office are pro
vided for. It is my opinion that in writing that section ine
dominant subject in the legislative mind was the executive de
partment as a whole, and that the expenses of the lieutenant
governor referred to arc of the same general nature as the ex
penses relating to other members of that department. The lieu
tenant governor is called upon from time to "time, to act as gover
nor during his temporary disability or when absent from the
state. If, in the discharge of those duties, the lieutenant gover-
noi- incurs an.y traveling expenses, they fall within the terms of
that section. It is also quite likely that expenses incurred by the
lieutenant govenior while away from his home in the discharge
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of such duties, including his railroad fare from his home to Madi
son and his maintenance while in Madison, or elsewhere, as the

business of the office may take him, are to be reimbursed by
virtue of-the provisions of that section.
At any rate, I am of the opinion that the legislative intent

(if such it had) to reimburse the lieutenant governor for travel
ing expenses while in attendance upon .sessions of the legislature,
in view of the long-standing rulings of tliis department—that
traveling expenses could be allowed only when the officer was

absent from his official station in the discharge of his public
duties—would liave been expressed in more definite language

than was employed.

It is the settled policy of this department to resolve every

doubt concerning a law calling for an appropriation of money
from the state treasury in favor of the treasury, and there cer

tainly is sufficient doubt concerning the construction of this law
to invoke that precedent here.

Upon the foregoing considerations I mnst hold that the claim

presented should not be approved by you.

The lieutenant governor was abundantly justified in present
ing the claim, thus raising the question here passed upon. He
has not uirdiily urged its allowance but, on the contrary, has

made it plain that he simply wanted the question settled and the
claim allowed only if clearly authorized. Certainly, in view of

the doubtful meaning of the law, he was not only justified, but it
was his duty, to present the claim and secure an official ruling
thereon.

Intoxicating Liquors—State Council of Defense—Intoxicating
liquors ordered destroyed by eoinh should be delivered over to
state council of defense on its request.

December 27, 1917.

W. J. Rush,

District Attorney,
■ Ncillsvillc, Wisconsin.

In your letter of December 19 you state that recently a person

was convicted of selling intoxicating liquors in the village of
Loyal, in your county, under see. 1565c; that, in- accordance
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Avith the provisions of see. 1551. the coiii-t. ordered the public
destruction of the liquor seized at the defendant's place of busi

ness and directed the sheriff of the county to publicly destroy

it. You also state that the following morning the sheriff re
ceived a circular letter from the state council of defense, in
structing liim to turn over all tlie liquor that he was to con

fiscate under the order of the court. You enclose a copy of

tlie letter and you state that the liquor consists of beer in kegs,
cases of bottled beer, and one or two kegs of whiskey. You state

that you would like an opinion as to whether or not he would be

safe in complying with the order of the state council of defense.
Strictly speaking, the state council of defense has no author

ity to order tlie liquor in question sent to them. But these are

strenuous times and we should not split hairs as to such matters.

We are now engaged in a serious war and we need all the ma-
tei-ial that wo have for food and ammunition that the country

can produce. If the United States government needs this liquor
for food or other war material and has instructed the sheriff

to forward the .same, I believe he should do so. The parties from

whom the liquor was taken have no recourse, as they were not
entitled to possession of the liquor in view of the fact that if he

had not sent it to the council of defense it would have been

destroyed and no court in this state will find him guilty of con

tempt in having complied with the instruction received from the
federal government in preference to the order given by the

court. My advice to him is that he comply with the instruction

received fi'oin the state council of defense.

Insurance—Banks—A national bank may not be appointed
insurance agent.

Insurance business is subject to the police powers of the state.

December 28, 1917.

Honorable M. J. Clf-.vry,

Commissioner of Insurance.

I have your letter of December 11, 1917, asking ray opinion
upon the matters discussed in the letter of Judge R. A. Orton, of
Darlington, a copy of which accompanies your letter. It is
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elairaed, or at least su^'gestcd, that a question of conflict between
the state and federal jurisdictions is involved.
The Act of Congress approved September 7, 1916, authorizes

national banks located in places with a population not exceeding
5,000 inhabitants, under regulations prescribed by the comp
troller of the currency,

"to act as the agent for any fire, life, or other insurance com
pany authorized l)y the authorities of the state in which the
bank is located to do business in said state." 39 U. S. Stats, at
Large, p. 753.

The statutes of AVisconsin provide:

"1. No pei-son, officer or broker, or agent or subagcnt, of
any in.surancc corporation of any kind, required to pay any tax
or license fee to the state shall act or aid in any manner^ in
transacting the business of or with such corporation in placing
risks 01- in collecting any premiums or assessments or effecting
insurance therein, without first procuring from the insurance
corporation a certificate of authority; nor shall any i>crsnn,
officer, brokei', agent, subagcnt, after such certificate shall have
expired, or after i-evocation by the commissioner of insurance of
such certificate or of the license of such corporation « • •
do or perform any such act for or in behalf of any such insur
ance corporation. * *

<<« • •

"6. No corporation or stock company shall be licensed as
agent for any insurance company for the purpose mentioned in
subsection 1." Sec. 1976, Stats.

Judge Orton and his son arc officers of the First National
Bank of Darlington and have always acted as agents of fire in
surance companies, the business being transacted in the bank
and the profits from the insurance agencies going to the bank.
The comptroller of the currency has ruled that such acts consti
tute the bank an insurance agency and requires that the bank be
named as agent or that the officers of the bank discontinue the
business in question.

The only possible way of complying with both the statute
which forbids a corporation, acting as agent and the ruling of
the comptroller which insists that the bank must be the agent
would be to discontinue the insurance business at the bank.

The question presented is stated thus by Judge Orton:

"Can the stale prevent the exercise by a national bank, which
is purely a national function, from the performance of an act

53—A. G.
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which it. is authori/cd to perform by act of congress? Stated
differently: Can tlie state confer upon the national banks in
it, any power not conferred by congress, and can it prevent the
exercise by such bank of anj' power conferred upon it by con
gress?"

lie also states that one of his companies (Pennsylvania In
surance Co.) takes the position that it cannot appoint a corpor
ation its agent in "Wisconsin. He also asks if this is not a federal
question.

I am of the oj)inion, liased both upon i-eason and authority,
thai, the regulation of the insurance business within this state is

subject to the police power of the state and that the statute which
forbids an insurance company from appointing a corporation as
its agent is not in conflict with the federal constitution or any
United States statute.

It is conceded that the national banks are legitimate ci'cations
of the fedci'al government foi- the exercise of a governmental
function and that the states cannot interfere with the prosecu
tion of the banking business by those banks. But the business

of insurance is not an clement or Imanch of the banking business,
nor incidental thei'cto. They are separate and di.stinct in their

nature. The authority recently granted to national banks in
certain communities to act as insurance agents was not given
with ail}' idea of overriding the state regulation of the insur
ance business but was given solely for the purpose of making
their acts in that respect valid and not ultra- vires. It is essen

tial to the exercise of that authority that it be permissible under
the laws of the state. That provision should be understood as

written into the statute.

Should the state statutes authorize a corporation to act as an
agent, still a national bank could not so act unless its charter

authorized it to. A corporation may do no act unless within
the scope of its charter. The converse of that is not true as a

practical matter. The exercise of given powers depends upon an
opportunity for their exercise. National banks, for instance,
are authorized to act as custodians of public funds, but that
docs not mean that the city treasurer of Darlington or the
county treasui-er of LaFayette county or the state treasurer

mu.st deposit city, county or state funds in that bank. Can it be

doubted that a statute which required those treasurers to keep
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the public funds in the public vaults and which forbade their
beins deposited in banks would be a perfectly valid enactment?
Would it occur to anyone that such a statute was in conflict with
the National Banking Act?
The First National Bank of Darlington may act as insurance

agent so far as authority from its creator is needed, but it is also
essential to such acting that it have the agency of an authorized
insurer, and in the acquisition of that agency it must depend
for one thing upon the state statutes.

It is within the power of the state to regulate the insurance
business transacted within its jurisdiction. It is within the
police power of the state to prescribe the conditions upon which
contracts of insurance shall be made, and the terms of .such
eontract.s. Tlie authority to sell insurance is a franchise. Be
yond question, domestic insurance companies must conduct their
business in the maimer prescribed by the statutes under which
they are created, and the state's power is equally great over for
eign insurance companies doing business here.

"There is no class of business the transaction of which, as a
matter of private right, was better recognized at common law
than that of making contracts of insurance. * * *
by statute, in almost, if not quite all the states, stringent re-
quiremenhs as to the .security of persons dealing with insurers
and the making and filing of reports with public officers for
public information arc provided, and must be strictly observed
and complied Avith before any person, association or corporation
nuiy make any contract of * * * insurance. The effect of
such statute is to make that, a franchise which previously had
been i)urely a matter of private right." State v. Ackerm'an, 51
Ohio State, 163.
"The state can certainly do Avith foreign corporations Avhat it

may do Avith corporations of its oAvn creation." Hancock Miiiual
Life Insurance Co. v. Warren, 181 U. S. 73, 75.

I am not now considering the right of the bank to take the
agency but rather the right of an insurance corporation to bcr
stow, such agency upon a corporation. No evil could result to
the bank from attempting to accept such an agency. The pen
alty Avhich the state might impose Avould fall upon the insurance
company.

May the state forbid an insurance company to make a corpor
ation its agent ? It goes without saying that the power to act
as agent must exist in the corporation sought to be made an
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agent before a valid ageney could be established. Natural per
sons possess that power, but that alone does not make them
agents. The right of the principal or its power in the premises
is vital. Insurance companies can act only through such agents
as the state authorizes.

In considering the authority of a state in this the supreme
court of the United States, in the Warren ease, supra, said:

"In Wafers-Pierce Oil Compa7iy v. Texas, 177 U. S. 28, where
a statute of Texas was a.ssailed on the ground that it took away
the liberty of contract, Mr. Justice McKcnna, delivering the
opinion of the court, said: ' The plaintiff in error is a foreign
corporation, and what right of contracting has it in the State
of Texas? This is the only inquiry, and it cannot find an answer
in the rights of natural persons. It can only find an answer in
the rights of corporations and the power of the State over them.
What those rights are and what that power is, has often been
declared by this court. A corporation is the creature of the law,
and none of its powers are original. They are precisely what
the incorporating act has made them, and can only be exerted
in the manner which the act authorizes. In other words, the
State i>rescribcs the purposes of a corporation and the means of
executing those purposes. The purposes and means are within
the State's control. This is true as to domestic corporations.
It has even a broader meaning to foreign corporations.' And
as the state court had held that the statute was a condition im
posed on the oil company on doing business within the State, it
was said of it that 'whatever its limitations were upon the power
of contracting, whatever its discriminations were, they became
conditions of the permit and were accepted with it.' And
sec Tnllis v. Pnilroad Company, 175 U. S. 348; Equitable etc.
Assurance Society v. Clements, 140 U. S. 226.
"Tt was for the legislature of Ohio to define the public policy

of that State in respect of life insurance, and to impose such con
ditions on the tran.saetion of business by life insurance com
panies within the State as was deemed best." Pp. 76-77.

In jVeu' York Life Insurance Co. v. Cravens, 178 U. S. 389,
the court repeated the rule before declared, that a corporation
is a creature of the law and has no powers except those given
by statute, that the state may prescribe the purposes of a corpor
ation and the means of executing these purposes, that this rule
is equally applicable to foreign corporations seeking to do busi
ness within a state, and that the only exceptions to the rule are

"cases where a corporation, created by one .state, rests its right
to enter another and engage in business therein, upon the federal
nature of its business.''
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The plaintiff was a New York insurance corporation doing busi
ness in Missouri. The court said of the plaintiff, and the statute
of Missouri which j-egulated insurance business therein:

'' Is the plaintiff in error within tlie exception ? If not, the
pending controversy must be determined against it.
"• • *

"In Orient Insuraiicc Co. v. Da(}gs, 172 U. S. 557, the insur
ance company contended it had the constitutional riglit to limit
by contract its liability to actual damages caused by fii-e, against
the provision of the statute whicli made, in ease of total loss, the
amount for which the pro])erty was insured the measure of dam
ages. We sustained the statute independently of the ground
that it was a condition of the ])ermission to do business in the
State. We sustained it on the ground of the clear right of the
State to pass it, and to accomplish its purpose by limiting the
riglit of the insurer and insured to contract in opposition to its
provisions.
' i « • «

'' Is the statute an attempted regulation of commerce between
the States? In other words, is mutual life insurance commerce
between the States?
"That the business of fire insurance is not interstate com

merce is decided in Paul v. Virginia, 8 Wall. 168; Liverpool Ins.
Co. V. Mass. 10 AVall. 566; Pliila. Fire Asso. v. New York, 119
U. S. 110. That the business of marine insurance is not is de
cided in Hooper v. California, 155 U. S. 648. In the latter case
it is said that the contention that it is 'involves an erroneous
conception of what constitutes interstate commerce.'
"We omit the reasoning by which that is demonstrated, and

will only repeat, 'The business of insurance is not commerce.
The contract of insurance is not an instrumentality of commerce.
The making of such a contract is a mere, incident of commercial
intercourse, and in this respect there is no difference whatever
between insurance against fire and insurance against the perils
of the sea.' And we add, or against the uncertainty of man's
mortality." Pp. 397, 399, 401.

Eagle Insurance Co. v, Ohio, 153 XJ. S. 446, 453, involved the
validity of a state statute requiring insurance companies to make
certain returns to state officers. The statute was attacked by
counsel on the ground that it violated the charter rights and was
an impairment of their rights guaranteed by the federal consti
tution. The court said:

"The only question presented is whether or not the charter
of the plaintiff in error exempted It from obligation to comply
with the subsequently established police regulations of the
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State. • • * This subject was fully considered by this court
in the case of The Chicago Life Iimtrance Co. v. Needles, 113
U. S. 574."

In that ease, the court said:

The main proposition of counsel is that the obligation of the
contract which tlie company had with the State, in its original
and amended charter, will be impaired, if that company be held
subject to the operation of subsequent statutes, regulating the
business of life insurance and authorizing the courts, in certain
contingencies, to suspend, restrain, or prohibit insurance com
panies incorporated in Illinois from further continuance in busi
ness. This position cannot be sustained, consistently with the
power which the State has, and, must always have, over corpora
tions of her own creation." P. 579,

The state's police power in matters of regulating insurance
and the terms of insurance contracts extends to the appointment
of agents. Statutes which require insurance agents to obtain a li
cense or certificate of authority as a condition precedent to the
negotiation of insurance, and which punish those who act with
out such authorization, are a valid exercise of the police power.
CommonweaWi V. Rosivell, 53 N. K 132; White v. Post and
Bowles, 45 Sou. 366; Pratt v. Burdon, 47 N. E. 419.
Our statutes forbid the issuance or delivery of an insurance

policy in this state by any company except it be through a resi
dent agent wlio holds a ccrtifieate of authority under see. 1976
(sec. 1919tt, subsec. 1), and any company or agent violating that
requirement is subject to the penalty prescribed by subsec. 5, sec.
I955o (1919a, subsec. 5), and that is the revocation of his or its
license to do business in this state.

Should an insurance company issue a "certificate of author
ity to a corporation to act as agent or broker for Wisconsin,
such act would call for a revocation of the license of that insur
ance company to do business. It would be immaterial that the
articles of incorporation of the agent, or the statutes defining its
powers, gave it general authority to act as agent or expressly
authorized it to act as an insurance agent or broker. That fact
would be material in ascertaining whether the corporation was
acting ultra vires or not. This authority or ])ower to act as at
torney in fact is no help or benefit to the insurance company. Of
couree, a corporation which had no power to act as an agent could
not, in the absence of statutory pi'ohibition, be appointed an in-
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siiranoe agent. The statute was not enacted to prevent that sort
of appointment. It was aimed at those corporations which have
the charter capacity of agency. It is directed rather at the power
making than at the power receiving the agency appointment.
The bank has authority to receive such agency, but no insurance
company 1ms the power to confer it. The want of power is with
the giver and not the receiver.
I am pei'suaded that our statute is controlling in this matter

and, being so, forbids the appointment of any corporation as in
surance agent, including national bank corporations.

Public llealili—Oleomargarine— furnishing of oleomar-'
garine in the Wisconsin veterans' home is proliibitcd by statute.

December 28, 1917.

Honorable F. S. Veeder, Commandani,
Wisconsin Vcierans' Home,

Waupaca, Wisconsin.

Tn your letter of December 14 you state that the officials of the^
Wisconsin veterans' home have desired you to autliorize the use
of oleomargarine or some other form of butter, aside from the
dairy and creamery butters, and you iiuiuire if the present state
law will permit the u.se of any substitute for creamery or dairy
butter in an institution of this kind.

Sec. 4607e provides as follows:

"Any person who shall knowingly or negligently buy or pro
cure for use as food in any of the chailtablc, correctional or penal
institutions of this state any butter or cheese not made wholly
and directly from pure milk or cream, salt and harmless coloring
matter shall be fined not exceeding fifty dollars nor less than
twenty-five dollars for the first offense, and for each subsequent
offense shall be punished by inqirisoiiment in the county jail
not moi-e than ninety days nor less than ten days, or by fine not
exceeding one hundred dollai's nor less than fifty dollars, or by
both fine and imprisonment."

The questions which confront us are:
1. Whether the Wisconsin veterans' home is a charitable,

correctional or penal institution of this state, in contemplation
of this statute.



840 Opinions of the Attorney-General

2. Whcthci' olconiarj?ariiic is a butter not made wliolly or di
rectly from pni'c milk or cream, salt or harmless coloring matter.
In answer to the first question, I will say that in an official

opinion by this department, under date of February 9, 1916, to
the Honorable John G. D. Mack, Vol. V, Op. Atty. Gen., p. 116,
it was held that the "Wisconsin veterans' home was not a state

institution and not an institution within the scope of the func
tions, powers or duties of the state department of engineering or
the chief engineer thereof.

In a lalei- opinion rendered on May 6, 1916, it was held that
the veterans' home at Wanpaea may be insured in the state fire
fund. Vol. V, Op. Atty. Gen., p. 360.

Since rendering the opinion of February 9, 1916, the amend
ment to see. 1529fl. enacted by ch. 68, Laws of 1917 ( I'cnuinbered
sec. 45.07 by ch. 453, Laws 1917), has definitely settled the
fact that the Wisconsin ̂ 'clerans' home is a state institution. The

institution is now under the control and management of state
officials. The title to the same is in the state, and it is supported
by legislative appropriations of this state. It follows that the

same is a charitable institution of this state and is covered by
. the provisions of see. 4607c.

In answer to your second question I will say that oleomargar
ine is defined in Webster's New International Dictionary as,

"A mixture of oleo oil with neutral lard, frequently with
the addition of a vegetable oil (usually cottonseed oil), the whole
being churned with milk, salted, and worked like butter. Some
times a small amount of butter is also added. Called also arti
ficial hiitlcr, and bulterine."

I believe it was the intention of the lawmakers to prohibit the
use of oleomargarine in the state institutions by the provisions
of sec. 4607e. I believe this interpretation is the proper one, es
pecially in view of the provisions of one of the preceding sections,
see. 4607 which reads, in part, as follows:

"Any person who shall sell or offer for sale to any person who
asks, sends or inquires for butter, any oleomargarine, butterine
or any similar substance made in imitation or semblance of pure
butter, not made entirely from the milk of cows, with or without
coloring matter, oi' who shall expose for sale oleomargarine, but
terine or any similar substance not marked and distinguished
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•  • * 'oleomargarine,' * ® * shall be punished as pro
vided in the last preecding section."

I believe lliat the furnishing of oleomargarine is, therefore,

prohibited in the "Wisconsin veterans' home by sec. 460Tc.

Labor—Labor liegnlalions—Criminal Law—Fraudulent Ad-
vcrtmncj—Mere attempt, by advertising, to induce workmen to
change their place of employment is not a violation of law; but
workmen must be actually influenced thereby to come into this
state or change their place of employment within the state, to
constitute such violation.

December 31, 1917.

D. K. Allen,

District Attorney,

Oshkosh, "Wisconsin.

I have your request of December 28, 1917, for an interpreta
tion of sec. 1729p—1, Stats. It appears that there are. labor
troubles in your city and that a manufacturer is advertising for
men but the advertisement fails to state the fact of labor trouble,
and that you have been a.sked for a criminal warrant under said
section against said manufacturer but have construed the statute
to mean that it is essential to a violation that some workmen be
led to act as a result of the advertisement.

It is my opinion that your interpretation of this statute is
correct.

"1. It shall be unlawful to influence, induce, persuade or cn-
garje wnrl-mcn to change from one place of employment to an
other in this state, or to bring workmen of any class or calling
into this slate to work in any department of labor in this state,
through or by means of any false or deceptive representations,
false advertising or false pretenses concerning the kind and
character of the work to be done, or amount and character of
tlic compensation to be paid for such work, or the sanitary or
other conditions of the employment, or failure to state in
any advertisement, proposal or contract for the employment thai
there is a strike or lockout at the place of the proposed employ
ment, when in fact such strike or lockout then actually exists in
such employment at such place. Any of such lawful acts shall
be deemed a false advertisement, or misrepresentation for the
purposes of this section."
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A false advertisement alone does not constitute an offense un
der this section but is merely an element of the offense. If no
one acts upon the advertisement no offense is committed. The
statute makes it a crime to influence or induce a workman,

"through or by means of • * • failure to state in any ad
vertisement, • • « that there is a strike or lockout at the
place of the proposed employment, when in fact such strike or
lockout then actually exists in such employment at such place,''

to come there to be employed. It is essential to the offense that
some workman be induced to act upon the advertisement and to
change his i)laee of employment or intended employment. This
view is strengthened by the provision in the third paragraph of
♦he section, wherein a workman who has been deceived by the.
inducements to his damage may recover from the guilty person
the actual damages and reasonable attorney's fees. The plain
meaning of the language used when taken in its ordinary accep
tation, it seems to me, does not leave room for any other con
struction. The statute should be understood as written and when
so understood forces the conclusion j'ou have reached.

Piihlic Officers—Public Moneys—License Fees—Moneys paid
for filing and license fees do not rightfully become public funds
until tlie payer becomes entitled to what is expected in return;
the secretary of state is not'obliged to deposit the same in the
state treasury until that time.

December 31, 1917.
Honor.abi.k W:u. H. Comerford,

Assislant Secretory of State.
Under date of December 28, 1917, you ask to be advised as to

tlie pi-oper construction of see. 14.68, Stats., particularly with
I'oference to the time within which public moneys must be de
posited in the state treasury. You state that your department
has oonsti'ucd the law in its administration to require that the
time within which money paid for various licenses must be de
posited in the state treasury begins to run at the time the license
is issued; and you further state that it frequently occurs that
money sent for various purposes must be returned and never be
comes public money.
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Said section provides:

•  • All moneys collected or received by each and every
officer, board, commission, society, or association for or in behalf
of the state, or which is required by law to be turned into the
state treasury, shall be deposited in or transmitted to the state
treasury at least once a week, and also whenever required by
the governor, and shall be accompanied by a statement," etc.

The word "received" as.used in that section means accepted
for and in behalf of tlie state. It means more than the mere
manual possession or receipt of money. In fact, the word "re
ceive" and the word "accept" are synonymous in ordinary use.
Standard Oil Co. v. United Slates, 164 Fed. 376, 390.

It must often happen, as you say, that money is transmitted
to your office as a filing or license fee but cannot be accepted be
cause it is insufficient in amount or because of defects in the pa
pers or for some other reason. Under those circumstances you
may either return the papers and money or you may hold the
same and notify the sender of the trouble and that you are hold
ing his money for further order or action on his part. The
money so held by you is his property and not that of the state.
You may continue, with his consent, to hold the money until the
problem is solved, and until then it is subject to his order and re
call. Pending the disposition of the matter, no "official" receipt
IS or should be issued. Such a receipt is provided for by subd.
(2), sec. 14.68, and must be issued whenever money is officially
received '' for or on behalf of the state.'' The issue of that re
ceipt starts the imnning of the time within which the money re
ceipted for must be deposited-in the state treasury. The period
allowed for making such deposit dates from the date of the official
receipt.

In my opinion your construction of the law is sound. In the
administration of the state's affairs it is highly necessary for the
dispatch of business and the protection of private interests that
the law should be as you read it and if it were necessary, to ac
complish that puj'posc to put a strained construction upon the
language used, there would be much reason for doing that; buj
as I read the statute, you are acting within both the letter
the spirit of the law.
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Counties — Education — County Boards — County Training
Schools— erection of a building for a county training school
and the providing of a site therefor are functions of the county
board.

January 2, 1918.

Honorable C. P. Gary,

Snperintendeni of Public Instruction.
In your letter of December 31 you say that a county proposes

to procure a site for and erect a building to be used for the pur
pose of conducting therein a county training school for teachers;
that provision for such building has been made by the county
board on the assumption that such building would be a county
building and that the county and the county board might pro
vide for the site for such building and for the erection thereof,
under sees. 651, 652, 650 and 669, subd. (3) ; that it has been
provided that the immediate supervision of the undertaking
should be in the hands of a committee of the county board ap
pointed under sec. 668, Stats.; that the question is now raised
whether the purpose of such building being to house a county
training school, the procuring of a site and the erection of a
building therefor would not come within the powers and duties
of the county training school board and be subject to the pro
visions of sees. 411—1, 411—2 and 411—3, Stats. 1915. (Sees.
41.36, 41.37, 41.38, Stats.) You state that you are inclined to
believe that the purchase of this site and t^e building of such a
building is an ordinary function of the county board; that your
view is that ordinarily the function of the county training school
board does not attach until after the building is provided by the
county and turned over to it for county training school purposes,
and that this view is strengthened by the provisions of subsec. 2,
sec. 411—7, Stats. 1915 (see. 41.42, Stats.), with respect to joint
county training schools. You ask for my opinion on this
ouestion.

Sec. 651 provides that all real and pei-sonal estate conveyed or
which shall be conveyed to any county or the inhabitants thereof
qr any person for the use of the county or the inhabitants shall
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be deemed dm property of the county and that such conveyances
sha I have the same force and effect as if tl.ey had been made di-
. eet to the county by name. Sec. C52 provides that the powers of

"r ^ ̂  I'y the countyboa d thereof or in pursuance of a resolution or ordinance by
adopted Sec. 606 provides that the county shall at its owii

e,xpense provide a courtliousc and other necessary buildings suit-

?„tl , "Vim ™"""' P™P«'
eomnv s? IlT"' '^"'"■<1 Pf eachcount} shall have power to build and keep in repair the county
Luildnigs. See. 068 provides that the county board may by
thereof"? .PP''P°ses and prescribing the dutiesthueof authorise their clmirinan to appoint a committee or com-
nttees from the members of the county board elect, the duties

of which committee shall be to perform the duties and report as
j)i'escnbod in such i-csolution.

These provisions arc certainly broad enough to include the
puichase of a site and the erection of a county training school
building thereon, and under them the proeedurc which you state
has been taken 111 the county to which you refer in your inquiry
IS the correct procedure, unless there be something in the special
provisions relating to county training schools inconsistent with
such construction.

cnf"r authorizes thecounty board of any county within which a state normal school
IS not located

to appropriate money for the organization, equipment and
ZnThoolT- " of t'lo Pom-

See. 411 2, Stats. 1M.5 {see. 41.37, Stats.), provides for a
board to be known as the county training school board, to con
sist of the county superintendent of schools and two other mem-
bers to be eleeted by the county board.

Sec. 411^3, Stat.s. 1915 (sec. 41.38, Stats.), provides:
nf'flu!' 'Tf-'n fPP'-opriated and expended under the provisionsof thi.s act shall be expended by the county training school board
Sd Wd/' -dm istued by

The inquiry, then, is as to whether monc,ys appropriated for
the purchase of a site and the erection of a building for a county
training school constitute moneys appropriated under the provi-
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sions of the County Training Scliool Act. It will be noted that
sec. 411—1, Stats. 1915 (sec. 41.36, Stats.), authorizes the appro
priation for tlie organization, equipment and maintenance of
such a school. These terms are not such as are appropriate for
authorizing the appropriation of money for the purchase of a site.

Neither, in my opinion, are they appropriate for authorizing the
appropriation of monej' for the erection of the building. Giving

to these terms "organization, equipment and maintenance" the
common and approved meaning as generally understood, they

would not include either fhe purchase of the site or the erection
of the building. Under subd. (1), sec. 4971, Stats., all words
and phrases ai'C to be construed and understood according to the
common and approved usage of the language.

The provisions of sec, 411—7, subsec. 2, Stats. 1915 (sec. 41.42,
subd. (2), Stats.), strengthens this construction. That subsec
tion provides that if at the time of establishing a joint county
training school the counties so uniting shall neglect to procure a
site or to erect a school building therefor the joint county train
ing school board shall have power to procure such site and to
erect a suitable school building thereon. This assumes that in
the first instance it is the duty of the county board to provide the
site and the building. Apparently the same thing would be true
in the ease of a training school established by one county. You
are advised, therefore, that in my opinion it is the duty, and is
within the power, of the county board to purchase a site and to
erect a suitable building for a joint county training school, and
that the authority of the training school board does not attach
until such site is procured and such building erected.

Minors—Words and Phrases—"A minor of permit age"
means a person over 14 and under 21 years of age, in a city, vil
lage or town where a public evening or vocational school for the
industry in which the minor is to work is maintained.

January 2, 1918.

Honorable Geo. P. Hambrecht, Chairman,
Industrial Commission of Wisconsm.

Your letter of December 27 reads as follows:

"The industrial commission has been requested to construe
the meaning of sec. 1728a—11 of the statutes as amended by eh.
677 of the Laws of 1917 (sec. 43 thereof).

&4—A. G.
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"Ch. 674 of the Laws of 1917 provides for the issuing of per
mits to children between the ages of fourteen and seventeen, and
makes no provision for the machinery of permit issuing to
minors over seventeen years of age.
"In view of the recent amendments to the Workmen's Com

pensation Act (eh. 624 of the Laws of 1917), amendiiag sees.
2394—1 to 2394—29, inclusive, and particularly see. 2394—9
(6), employers are greatly concerned about their liability if they
employ a minof over seventeen years of age without a permit.
"Will you kindly construe for us your interpretation of sec.

2394—9 (6) and define the meaning of 'a minor of permit age'
as u.sed therein?"

See. 2394—9, subd. (G), as amended by eh. 624, Laws of 1917,
reads as follows:

"Compensation and death benefits, as provided in sections
2394—3 to 2394—31, inclusive, shall, in the following eases, be*
treble the amount otherwise recoverable:
" (a) If the injured employe be a minor of permit age and at

the time of the accidcjit is employed, required, suffered or per
mitted to work without a Avritten permit issued pui*suant to
section 1728a.

"(b) If the injured employe be a minor of permit age, or
over, and at the time of the accident is employed, required,
suffered or permitted to work at a prohibited employment.
"A permit unlawfully issued by an officer specified in section

1728a, or unlawfully altered after issuance, without fraud on
the part of the employer, shall be deemed a permit within the
provisions of this subsection."

Sec. 1728a—11, as amended by sec. 43, ch. 677, Laws of 1917,
reads as follows:

"No person shall employ a minor over fourteen years of age
in any city, village or town in which a public evening school or
vocational school, for the industry in which the minor is to work,
is maintained unless he receives and places on file a written
permit issued by the commissioner of labor, state factory in
spector or any assistant factory inspector, or from the
judge of a juvenile court where such child resides, author
izing the employment of the minor, as provided in sec
tion 1728?J of the statutes, and certifying either to his ability
to read at sight and write legibly simple sentences in the English
language, or that he is a regular attendant at the public
evening school or vocational school."
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The above quoted section was originally enacted as eh. 522,
Laws 1911.

A part of sec. 1728b above referred to, as amended by eh. 674,
Laws of 1917, reads as follows:

"2. No person, firm or corporation, agent or manager of any
firm or corporation shall hire or employ, permit or suffer to work
in any domestic service, coming within the provisions of sub
section 1 of section 1728a, mercantile establishment, factory, or
worlcshop, store, office, hotel, restaurant, bakery, laundry, tele
graph, telephone or public messenger service, any child not in
dentured as an apprentice as provided in section 2377, under
seventeen years of age, unless there is first provided and placed
on file in such mercantile establishment, factory, workshop, store,
office, hotel, restaurant, bakery, laundry, telegraph, telephone or
public messenger service office, or other place of employment in
cluded herein a permit granted by the industrial eomirussion or
by any judge or person designated by said commission as pro
vided in section 1728a."

Sec. 1728a provides, in effect, that no child between the ages
of fourteen and seventeen unless indentured as an apprentice
shall be employed in any factory, etc., unless there is first ob
tained from the industrial commission or from a judge of a coun
ty, municipal or juvenile court designated by the industrial com
mission where such child resides a written permit authorizing

the employment of such child in such employment within such
time or times as the said industrial commission or a judge may

fix.

See. 1728a, as amended, fixes the period of permit age between
fourteen and seventeen, and as to this section it is unquestioned
that the phrase "a minor of permit age" as used in sec. 2394—9,

subd. (6), as amended by eh. 624, Laws of 1917, means a person
between the ages of fourteen and seventeen. According to sec.
1728a—11, above quoted, no person shall employ a minor over
fourteen years of age in any city, village or town in which a pub

lic evening or vocational schopl for the industry in which the
minor is to work, is maintained, unless he receives and places
on file a written permit issued by the industrial commission, as
provided in see. 1728b, above quoted. Therefore, in any city,
village or town in which such a school is maintained, namely, "a
public evening or vocational school for the industry in which
the minor is to work," the phrase "a minor of permit age"
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clearly applies to a person who is over fourteen years and under
twenty-one years of age.
The word "minor" a.s used in connection with statutes relat

ing to their employment has been construed to mean a person
under the age of twenty-one yeai-s. See Vol. II, Op. Atty. Gen.,
p. 515. I sec no reason why any different construction should be
given to the language as used in said sec. 1728a—11.

It seems to me that by reference sees. 1728a, 17281; and 1728a
—3 provide the machinery for carrying out the provisions of said
sec. 1728a—31.

Fish and Game—The conservation commission has no power to
transfer fish from the class of game fish to that of rough fish.

January 3, 1918,
State Conservation Commission.

In your communication of December 17 you state that it is the
desire of your commission to change the classification of certain

varieties of fish to place them under the definition of rough fish.

"You direct my attention to subd. (3), sec. 29.01, as enacted by
ch. 668, Laws of 1917, which you believe authorizes you to change

the classification as therein given. You state:

"The commission wishes to classify bullheads, sunfish, crop
pies and rockbass as rough fish, for a period of si,\ty days, in
the watei's of the Mississippi river, and in lakes Winnebago,
Winneconne, Poygan, Big and Little Butte des Morts, and the
Fox I'iver in Winnebago county."

You inquire whether the commission has the power to do so
under the provisions of the subdivision above referred to. Said

sec. 29.01 reads, in part, as follows:

"General Definitions. The following terms, wherever used
in this chapter, shall be construed to apply as follows:

< <« * «

"(3) Game; game fish; rough fishl 'Game includes all va
rieties of mammals or birds for which, at any time of the year
anywhere within the state, a close season is prescribed in or pur
suant to this chapter; 'game fish' includes all varieties of fish
except rough fish; and, until the state consei'vation commission
otlienrise determines 'rough fish' includes chubs, dace, suckers,
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carp, redhorse, shccphead, eclpout, dojjfisli, garfish, buffalo fish,
and lawyers, in all waters, and pickerel in lakes Winnebago,
Winncconnc. Poygan, Big Butte des Morts, Little Butte des
Morts, and in the Fox river in Winnebago county."

The question confronts us whether the commission is here
given the power to determine that some variety of game fish may
be ti-ansferred to the class of rough fish.

I5y referring to sees. 29.27, 29.28 and 29.30, it appears that we
have definite legislation for game fish, as well as for rough fish,
and a change from one class to another will change the legislation
concerning the fish so changed. In other words, the commission
would legislate as to certain kinds of fish by such classification.

It is elementary that our legislature cannot delegate legisla
tive powers to any officer or any body of persons, individual or
corporate, aside from the power to confer local legislative powers
to county boards and municipal corporations. State ex Tel.
Carey v. Ballard, 158 Wis. 251.
An administrative function relating to the execution and the

application of the statute law may however be delegated to a pub
lic board or officer.

In the ease of State ex rel. Adam.s v: Burdge, 95 Wis. 390, a
concise statement of this principle is given:

"The true test and distinction whether a power is strictly
Ic'dslative, or whether it is administrative, and merely rela,tes
to"the execution of the statute law, 'is between the delegation
of power to make the laiv, which necessarily involves a discre
tion as to what it shall be, and conferring authority or discre
tion as to its execution, to be exercised under and in pursuance
of the law.' The first cannot be done. To the latter, no valid
objection can be made."

In the case of State ex rel. Biiell v. Frear, 146 Wis. 291, our
oourt sustained the constitutionality of the civil service law, al
though it contained the provision that the commission "may ex
tend the exempt class," but it was there held that no arbitrary
power was given to the commission, for the power was limited
by the provision of the statute which required that their acts
must be controlled by the purpose to ascertain real merit and
fitness of a person to perform the duty of the office, and if that
were impracticable then only could the office be exempted, so
that the civil service commission was required to act in compli-
ancf with this general rule given by the legislature.
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In the ease of Stale v. Lavr/c Camnnff Co.. 164 Wis. 228, our
court had under consideration the constitutionality of the stat
ute delegating to the industrial commission the riglit to fix the
houi-s of labor for women, and it was first held that the delega
tion of this power was a legislative function which could not be
delegated, but after rcargument the court said:

Upon further study and reflection we are of the opinion that
tliG statute may properly be construed as laying down the gen
eral rule that women shall not be permitted to work in any place
lor such a period of time as shall be prejudicial to their health
and authorizing the industrial commission upon investigation to
determine as a fact what class or classes of employment are
dangei-ous or prejudicial to the life, health, safety, or'welfare of
lemalos, and to determine as a fact how long females may be en
gaged in the several classes of employment reasonably without

prejudice to the life, health, safety, or welfare of such-

jtn i th +■ establish by general orders such classificationand the time which females may labor therein, so found; and we
Uw lould 'he

In subd. (3), sec 2f).01, above quoted, there is no general rule
given under which the commission is required to determine what
shall be rough and what shall be game fish in this state. It
would seem that the power given to them is purely arbitrary and
an unconti-ollcd discretion, unless we can find in some other pro
vision of our statute a general rule prescribed under which this
classification can be made.

In examining other provisions of said eh. 668, we find in sec.
29.21, under "Powens of commission," the following:

" (1) The state conservation commission shall have power to
issue orders determining in what manner, in what numbers, in
what placo.s and at what times the taking, catching, or Idlling of
wild animals shall be inconsistent with the proper protection
propagation and conservation of fish, birds or mammals pro-'
life • • state, and the perpetuation of wild

Here we find that an order may be given by the commission
determining in what manner, in what numbers and in what
places and at what times taking, catching and killing of wild
animals shall be inconsistent with the proper protection, propa
gation and conservation of fi sh. The order which the commis
sion is authorized to make is limited by the general rule that it
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must be consistent with tlie proper protection, propagation and
conservation of fish. The power given to the commission is not
arbitrary but is, rather, in the nature of carrying out or admin
istering the law as the legislature has seen fit to enact it. It is
therefore a delegation of an administrative function to the com
mission, and cannot be said to be the delegation of a legislative
f unction.

Then, the further question confronts us, whether a rule chang
ing certain varieties of fish from the class of game fish to that of
rough fish is one authorized under the above statute. Can the
classification as prescribed by statute be changed so as to carry
out the idea of more properly protecting, propagating and con
serving the fish so as to perpetuate the same?
In answering this question we must consider the further pro

visions of sec. 29.21, following the provisions above quoted. It
provides:

"* • * No such order providing protection or additional
protection to any such wild animals shall be issued except upon
petition filed with said commissioners, and after hearing thereon
as hereinafter provided."

Then the procedural steps are set forth. It provides that ten
or more persons of any townsliip or twenty-five or move persons

of any county, may file a petition with the commission, and then
provides that such petition shall state the extent to which such
protection or additional protection is desired and the ground
11'.ercfor.

There is also a provision for the publication of the notice and
in subd. (4) a penalty for the violation of the order. It has been
held heretofore by this department, in an opinion rendered to
your commission, under date of August 11, 1917,* that under
this provision of the statute the conservation commission has no
power to issue orders taking away protection given to wild ani
mals by .statute or previous orders of the commission.

After reconsidering the question, I believe that the conclusion
arrived at in the former opinion was correct. That being the
case, it folloAvs that no protection given to wild animals by stat
ute can be taken away by the commission by an order made un
der sec. 29.21. Yon propose to take some fish out of the class of
game fish and add them to the class of rough fish. This Avould, in

* Page 578 of this volume.
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effect, be to take away protection given to these fish by statute.
This cannot be done. I believe that the commission, however,
has the power to issue an order adding to the protection of the
fish by changing them from the class of rough fish to that of

game fish. That right, I believe, is given to the commission by

sec. 29.21, and that is not a delegation of legislative function,
but it is a delegation of an administrative duty which can prop
erly be delegated to a public board or commission. You are ad

vised, therefore, that it is my opinion that you have not the power

to change the classification of the fish as proposed in your
communication.
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Attendance at .«chool not compulsory when highway is im
passable 421
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95—A. G.
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wholesale price charged • •• • ••
T.oaii from ti-ust funds—sufficiency of notice and legality

of school district meeting considered • • • 262
Parent cannot be punished for failure to compel minor

between 16 and 17 to attend continuation school aus
Terms of members of board of education in city under Gen

eral Charter l-.aw—date of beginning
Attendance at school not compulsory when highway is im-

passable
Annexation of portion of common school district adjoining

city under special charter brought said portion undei
jurisdiction of board of education and did not create
joint district

Appropriation law for vocational school construed 439
School district has power to lease lands for schoolhouse

site

School district officers held elected on informal ballot when
motion carried to make such ballot formal 502

State institutions—requests for allowances out of appropri
ation need not be made by, to or through state board
of education

Vocational schools—reports of local boards for year ending
June, 1917, should be made pursuant to ch. 494,
L. 1917; ch. 14, L. 1917, so far as the two conflict, is
repealed

Supervisor of special classes—appropriation from which
traveling expenses must be paid 564

Normal schools—items paid out of maintenance and opera
tion fund need not be approved by state board of edu
cation: claims paid out of capital account must be
approved by said board 597

Transportation of children to school considered 641
Teachers' insurance and retirement fund provisions—law-

providing that teachers in slate schools for deaf shall
come under, does not include those who had abandoned
the profession when law went into effect 656

Vocational schools—basis of pro rating state aid to cities
which have expended more than maximum allowed. . . 668

Textbooks—duly of school boards to select for district:
county boards of education have not the power 683

Industrial education—amounts expended by city for

maintenance of school and teachers' salaries to be

included in basis for state aid even though not paid out
of statutory fund "^28

Blind students—aid provided for, may be expended under
direction of superintendent of any school for blind
maintained in state

Union free high schools—notice of special meeting must be
published as required by sec. 490—•14 (40.50), Stats. . . 740

Vocational schools—title to property must be in city 765
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EDUCATION—Continued Page
Industrial board—may lease site for vocational school from

board of education where title to city school grounds is
vested in board of education 765

Industrial board—may erect buildings on any city grounds 765
Board of education—method of electing members may be

changed in city of third class 770

ELECTIONS

Independent candidate must file nomination papers 30 days
before election 1

Independent candidate cannot have name on ballot where
special election occurs within 5 days of primary .... 1

Legislature may not require residence of GO days within
county to constitute one an elector 42

Nomination papers filed three days late, a nullity 155
Stickers—use need not cause result to be sot aside 155
Affidavit—omission from nomination papers need not re

quire name of nominee be left off ballot IGG
Party paper—party principles advocated at time of publica- •

tion of election notice determine eligibility 182
Absent voting—invalid not absent from voting precinct

cannot vote by mail 1S3

Town officers—in town where no nominations have been
made town clerk should prepare form of ballot upon
which electors may write names of choice 187

Notices of judicial and state and county superintendents'—■
compensation for printing 219

Local option—not necessarily void because petition was not
fi led ten days before election 2.83

Bonds for .schoolhouse—registration of electors 245
Law forbidding sale of liquor and requiring closing of sa

loons on election' day applicable to registration day . . 380
Local option—election hold valid under facts stated 3!»9
Local option—election can be held only in compliance with

sees. 15G5a, et seq. 412
School district officers receiving highest number of votes

hold eloctod by ballot when motion carried to make in
formal ballot formal fjQo

U. S. senator—legislature may empower govoi-nor to make
appointment to fill vacancy after vacancy occurs . .. . 705

Voting by mail—Absent Voters' T.iaw hold constitutional . . 744
Legislatuie, member—governor shook! not call special

election to fill vacancy until proper house lias deter
mined that such vacancy exists, unless former member
is dead

Electors absent on election day on account of service i
army or navy may vote by mail 810

Emergency appropriations. See Appropriations and Expenditures.
Employes of state. See Public Officers, state employes.
Escheat estates—title vests in state immediately upon death of

owner; from that time not subject to taxation 22
Estates in real property—provision in warraiity deed suspend

ing power of sale is void 782
Estates. See also Courts.
Evidence. See Criminal Law.
Expenses without state—unless provided by specific statute only

one officer or employe.may attend convention at state
expense 789

7G9
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Expenses without state—international live stock exposition not Page
a convention: governor may authorize personal ex
penditures by more than one officer or employe 789

Expenses without state—more than one member of highway
commission may attend convention 825

Extradition. See Criminal Law.

Fee splitting. See Physicians and Surgeons.
Fees—corporation that reduced capital stock and later raised

it, must pay ?1 per $1,000 for such increase 98
Fees—sheriff—whore salary has been fixed, county board cannot

permit to retain fees for servoco of civii papers -120
Fees—justice of the peace, discussed 133
Fees—register of deeds, discussed 140
Fire wardens. See Public Officers.

FISH AND GAME

Gill net—not an offense to have in one's possession 304
Fish under weight and of less than legal length, which may

have been unlawfully taken—not unlawfully In one's
possession 320

Undersized trout taken in open season unlawfully and found
with others lawfully taken can be confiscated 440

"Nonresidents" does not include actual residents who have
resided in this state less than one year 440

Conservation warden—entitled to same fees as constable
after warrant issues ^>^4

Hotel keeper may serve black bass but cannot purchase for
that purpose 330

Pi-oteetion given to wild animals by statute or previous or
ders of commission—conservation commission has no
power to issue orders to take away 578

Beavers—license to take, catch and kill, does not absolve
from provision prohibiting setting of traps certain dis
tance from house or dam 604

Ferret in possession while hunting is public nuisance 616
Settlei's hunting license—cannot be given to person who is

not full citizen of U. S ■ 643
Gun in unlawful use subject to confiscation notwithstanding

owner is without knowledge of such illegal use; owner
cannot recover same in replevin case 664

Unlawful to transport more than 50 pounds of fish at one
time 665

Not a violation of statute where one of two licensed hunt
ers, each with 14 ducks, carries all the game 667

Tags on additions to nets licensed under old law must be
paid for at rate fixed by new law 670

Title to bed of lake submerged over 20 years is in state;
public has same right to hunt, fish and trap thereon as
shoreownors hiive 706

Owner of automobile not guilty where fl.sh were concealed

therein by another without ownci-'s knowledge or con
sent 708

Qonservation commission may not transfer fish from class
of game fish to that of rough fish 852

Fraudulent advertising. See Criminal Law.
Free high schools, town—prior to July 1, 1917, annual and spe

cial meetings should be held as annual and special town
meetings are held 785
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General Charter Law. See Municipal Corporations. Page
Home finding agencies—foreign corporations cannot be li

censed to act as 275
Home finding agencies—consent of parent and notice not re

quired when corporation organized for purpose of find
ing homes is legal guard ian 777

Humane society oflicer has lien for care of neglected animal;
action cannot be maintained by society 12O

Iliuminating oils. See Oil Inspection.
Income taxes. See Taxation.
Independent candidates—must file nomination papers 30 days

before election ^
Independent candidates—may not have names on ballot where

special election occurs within 5 days of primary 1

INDIGENT. INSANE, ETC.
Insane wife—husband not chargeable with support unless

and until entry of order by county judge 37
Blind to be entitled to aid, person must be deprived of

all useful vision of eye; not essential that he bo totally
blind '

Blind must make afRidavit required bv sec. 572fc before
clerk of county of which he is resident

Home- finder for dependent children—private ' individual
cannot be licensed

Supervisor of ward in which insane person is domiciled
to make application for order requiring husband to
contribute to support

Estates of both husband and wife liable 'for" her'siippo'rt
in asylum ^

County from which incorrigible gi'iV is sentenced "to 'indu'sl
trial school liable for support

Convict conditionally pardoned and iiVcharge'orpi'o'bation
ofiicer—earnings not under control of such officer .... 224

riansicnt pauper—duty of town to relieve
Town to be reimbursed by county for relief'of' transient

pauper
Minor whose father resides in Illinois is pr'o'pe'riy 'committed

to hospital for insane as patient-at-large
Action to reimburse county for charges made'agai'n'st'it'by

state barred 6 year.s from time it is certified by secre-
,  tary of state to county board

Contract to support a slrangei; not available to county to
save it from such support

Mothers' pensions—judge of juvenile court has aiitliority
at any time to increase aid 477

Dependent child may be committed to state school for de
pendent children though a nonresident 500

Patient committed to hospital for insane, paroled and re
moved to another county—maintenance on recommit
ment charged to county from which first committed 601

Expenses for medicine and treatment in district or county *
sanatorium cannot bo charged back to municipality
in which inmate has legal settlement 545

Sanatorium not obliged to bury patient 545
Physicians' fees in judicial inquiries may be paid on certi

ficate of judge and district attorney; need not be audit
ed by county board 551

39

52

110

135

149

210

224

230

230

251

323
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INDIGENT, INSANE, ETC.—Continued . Page
Escaped inmate of state hospital for insane—duty of super

intendent of hospital to apprehend and return ........ 556
Relief Cor blind person with no income obligatory on county 691
Poor relief—under facts stated, duty of town ofFicers to

furnish, held mandatory 787
Tran.siont pauper—failure to give notice defeats recovery

for support 823

Indiisti-ial commission. See Public Officers.

Industrial education. See Education.

Inheritance taxe.s. See Taxation.

INSURANCE

Stockholders of mntuai insurance company may vote to
pay loss incurred on lapsed policy 3

"Risk" as used in fire insurance statutes means such prop
erty as may be subject to same fire hazard 114

Town mutual company—policyholder not entitled to un
earned premium upon surrender of policy 123

Town mutual—sec. 1946(7 does not apply 123
Pron'otion expenses of company do not include expense of

preparing tables, policies, etc 153
State in.surance fund—law permitting local municipalities

to insure in. is constitutional 188
Corporation cannot be licensed as agent 244
Slate insurance fund—effect if premium on property of

municipalities is not audited at fnvst meeting possible;
intGi*Gst •• • • • • • > 4 . 2TT

Foreign corporation which withdrew from state rather than
pay certain fees, liable therefor on returning to state;
no compromise can be made 420

Company in riuestlon cannot amend its special charter .... 441
Certain percentage value clause to be used in fire insurance

policy hold valid 491
Premium for state insui-ance fund, certified by insurance

commissioner, need not be audited by county board
before paid into state treasury 536

State insurance fund should not issue contract defining its
liability, in reinsurance of state property 542

Subdivi.sion.s of state may not be coinsurers with state in
surance fund upon a loss except one exceeding 90% of
value of property insured 544

Compen.sation insurance board • cannot consider agree

ment by company to pay all expenses in excess of

schedule of expense loading 781

Standard fire insurance policy—insurance company must

pay full amount where total loss occurs to real

property 814

Proposed amendment of articles of non.stock corporation

changes purposes of organization 819
National bank may not be appointed insurance agent .... 832
Insurance business is subject to police powers of state.... 832

Tntercounty bridges. See Bridges and Highways.

Interstate commerce. See Commerce.
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INTCXic^vrIxa i-kji■' Page
Law violated if beer is dcnvercrt to customer in dry ter

ritory on order delivered at brewery in dry town, for
warded to general ofnce outside state and returned to
brewery for approval 48

Baker Law—removal of licensee from municipality for
feits license 169

License valid if licensee Is resident of municipality the day
license is granted 175

License moneys—use for ordinary municipal purposes 211
Local option election not necessarily void because petition

was not fi led 10 days before election 23S
Dry town—ratio of licenses and fee on going wet 258
No more than legal license foe can bo accepted by town. . 258
Sale of liquor by brewery from distributing point and

shipment into dry territory considered 295
Malt and hop tonic containing alcohol cannot be sold by

doctor without license nor in drug store as beverage. . 321
Town board has no right to refund part of license money

after saloon has been abated as nuisance 326
Malt liquor containing alcohol cannot be sold as beverage

without licen.se 369
Nonintoxicating liquor, if it does not contain malt, may be

sold without license 369
Law forbidding sale of liquor on election day applicable

to registration day 380
Allegation and proof neces.sary in pro.secution for sale in

no-license territory 402
Baker Law—after municipality has been -dry a year no li

censes can bo granted in excess of ratio if same be
comes wet 445

Beer may be manufactured in dry city but cannot be sold
directly in said city 448

Beer may be sold from warehouse if license is held for such
place 448

Soft drinks, if malt liquors containing some alcohol, can
not be sold in dry territory 452

Baker T>aw—license granted in violation of sec. 1566(? is
void 460

Brewery with retail license need not take out wholesale
license 461

Mayor or councilman may be licensed if he does not take
part in granting license 461

Sfempor Act—not a validating act 469
Place under illegal license June 30, 1915, cannot he li

censed under Stemper Act unless some other location
was abandoned or license refused 469

Liquor may be .stored in warehouse in dry territory; sales
cannot be made therefrom '. 472

Person having retail license may sell at place licensed, at
either wholesale or retail; cannot carry on two sepa
rate businesses under one license 487

Keeping open saloon on Sunday not violation of sec. 1564
unless intoxicating drinks are sold 511

Minor.s—may not be permitted in .saloon on Sunday even
though no intoxicating drinks are sold 511

License—denial of application because applicant was
deemed improper person does not prevent issuance for
same place to another person 520
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INTOXICATING LIQUORS—Contimied Page
License—may bo revoked for sales on Sunday by licensee 779
Baker I-aw—second license may not be issued for same

place to another party so long as first license is in *
force, when ratio is exceeded 784

Purchaser of saloon property on foreclosure sale must se-
,  cure personal license 795
Liauors should be delivered over to state council of defense

on its request when ordered destroyed by court 831

Intoxication in public places. See Criminal Law.
Investment as.sociations. See Building and Loan Associations.
Judgments—secretary of state authorized to -pay judgment

creditor both damages and costs 353
Judgments—word "judgment" includes both damages and

costs 353
Judgments—owner of judgment rendered two years prior to

passage of ch. 332, L. 1917, cannot avail himself of
remedy provided by that law 610

Justice of the peace. See Public Officers.

LABOR

Both forfeiture and fine may be imposed on employer who
violates sec. 1728a 308

Delivery of merchandise by children between 12 and 14
years prohibited 435

Child labor permits—issued prior to Sept. 1, 1917, will not
expire Sept. 1, 1917 586

Minor—pretended permit by county judge to child under
16 to operate motor truck, null and void: act itself
Illegal 627

Labor regulations—mere attempting, by advertising, to in
duce workmen to change place of employment not vio
lation of law; workmen must be actually influenced to
change pace of employment to constitute such viola
tion • • 841

Labor regulations. Sec Labor.
Legislative bodies—anyone can make a motion to reconsider,

unless vote was taken ayes and nays, when one vot

ing with majority must make motion 488

LEGISLATURE

Chief clerk cannot be paid until end of session 35
May not require residence of 60 days within county in or

der to constitute one an elector 42

Salai-y—member entitled to draw, even though he resigned 75
Resignation—may he withdrawn 84
Cannot extend term of local ofiiccr where such term is al

ready expired 198
Newspaper that suspended publication for two or three

weeks since legislative session began, eligible to pub
lish laws 271

May not allow mileage to members for more than one trip
each session 287

Books, paper, etc., may be supplied to members; title there
to remains in state 329

Appropriation cannot be made by joint resolution; must bo
by bill 829
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LEGISLATURT3—Continued Page
Member not entitled to pay as member of state council of

defense 434
Member not barred from position as chief examiner, Mil

waukee civil service commission 498
Governor should not call special election to fill vacancy un

til proper house has determined that such vacancy ex
ists, unless former member is dead , 769

Tvlbel. See Criminal Law.

Liens. See Contracts.

Lieutenant governor. See Public Ofllcers.

LIVE STOCK

Tuberculin tested herds—duties of live stock sanitary board

as to publishing list 506

LOANS FROM TRUST FUNDS

Sufficiency of notice for and legality of school district meet
ing considered 262

Liability of adjoining school district for share of indebted
ness when portion has been annexed by city under spe
cial charter, considered 628

School di.strict is not authorized to borrow money to pur
chase pictures or pay interest on indebtedness 637

School district must levy tax to meet principal and interest

of authorized loans 637

L'^nion free high schools—notice of special meeting must be
publislied as required 740

Town free high school meeting should be called and held,
prior to July 1, 1917, as annual and special town meet

ings are held 785

Local option. See Elections.
Lotteries—trading stamp considered prohibited by law 720

MARRIAGE

License of female under age, unless emancipated, must be
issued in county where parents or guardian reside. ... 51

Man may not marry daughter of his first cousin 314

Marshal. See Public Officers.

Mausoleum funds—duty of town and city treasurers to re
ceive and conserve, official and covered by official
bonds 305

Mechanics' liens. See Conti-acts.

Military exemption board, member. See Public OfHcera.

MILITARY SERVICE

Person of foreign birth, having declared intention of be
coming citizen, subject to military service and, having
enlisted, may be held in national guard 231

Military company for purely local purposes cannot be

formed 494
Ch. 409, J>. 1917, does not apply to criminal actions 568
Justice of the peace before whom bastardy warrant is re

turnable has jurisdiction to proceed with hearing
where defendant pleads he is member of national

guard 568
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416

435

500

586

749

849

MILITARY SERVICE—Continued PaS®
Soldier in federal service cannot be restrained or prose

cuted for violation of city ordinance 606
Neither county board nor city council may appropriate

money for promoting welfare of enlisted men 751

Militia. See Military Service.

MINORS

Parent cannot be punished for failure to compel boy be
tween 16 and 17 to attend contiimation school 308

Both forfeiture and Hne may be imposed on employer who .
violates sec. 1728«

Probationer's money deposited in bank should be turned
over to him upon his discharge

Delivery of merchandise by children of 12 to 14 prohibited 435
Dependent.child may be committed to state school for de

pendent children though a nonresident
Child labor—ponuits issued prior to Sept. 1,_1S)17, will not

e.Kpire Sept. 1, 1917
Motor truck—i)retended permit by county judge to child

under 16 to operate for delivery purposes null and void 627
Abandonment—fact that general guardian has been ap

pointed does not affect liability of father to prose
cution

"Minor of permit age" deiined

MOTHERS' PENSIONS
Mother must be wife of husband incapacitated for gainiui

work by permanent mental or pliysical disability: fact
that husband has been committed to hospital for in
sane docs not satisfy requirement

Town in which mother receiving aid resides to be charged
by county with proportionate amount of aid granted Ho

Aid may l>e continued wiien conditions permitting extension
will not continue a year

Widow receiving pension from federal government eligible
to aid ■ ■ ■ ■ ■ ■ ■ ■.' ■

Judge of juvenile court has authority at any time to in
crease aid i! V " 1

Person committed to hospital for insane not by that fact
alone to be found permanently disabled

Divoi'^ed wife must attempt to secure alimony of former
husband before she can be given aid; not required to
start criminal prosecution ^

Bastard child—aid may be secured >>76
Subdivision of county is liable to it for pension only dur

ing residence of pensioner in such subdivision 743
Liability follows changes of residence within any county 743
Removal from county revokes pension 743
Aid can be granted to resident of county: ceases when

residence in county ceases 7b
Temporary absence is without legal effect on aid /b<
Ainout of aid to which family is entitled not affected by

fact that husband is committed to tuberculosis sana
torium at public expense

Motor vehicles. See Automobiles.
Municipal audit—town board has power to employ expert,

through state tax commission, to audit town accounts 4 6-

43

147

160

477
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MUXICrPAL CORPORATIONS Pag©
Bonds—town niGcting may pi-oviclo tliat proceeds be di-

reclGd expended elsewhere" than provided in bond rcso-
Intion; such action not advised 91

^ Mothers' pensions—town in which mother receiving aid
resides to, bo charged with proportionate amount of
aid granted jjg

Bastardy—settlement must be approved by supervisor's'of
town, "Village or ward in which female resides 128

Public nuisance—town cannot commence action to abate;
should bo called to altc?ntlon of state board of health 141

Town—procodure followed by county treasurer in re^
imbursing ; 205.252

Town—remedy wiiere town treasurer fails to pay county
treasurer town's share of fund for stale aid highway
improvement 221

Town—duty to relieve transient pauj>ei"s 230 ■
•Town—to be reimbursed by county for relief of transient

paupers 230
Charters of cities of sccoiul, tliircl and fourth classes—act

of legislature amending, hehl constitutional 243
Town meeting—notice for special to bo held May 14, posted

April 23, does not give required notice 266
Village—board of control has no power to contract with,

pei-mitting use of sewer of state institution; village
has such power 267

Town—division when money has boon raised for con
struction of state aid highways does not affect ex
penditure 272

Special charter city under commission form of govern
ment—afhi jiiative vote of all members of council re
quired for adoption of general city charter 273

Effect if insurance premium in state insurance fund, on
property of municipalities is not audited at first meet
ing possible 277

Village 'duly to maintain draw bridge forming part of
state highway and situated, wholly witliin its limits 293

Town—must keep town highway in repair even though
money was formerly contributed by county and in-.
dividuals 313

Rate limit in sec. 776 applies to sees. llG4c to 1164/ 342
City—may adopt merely sec. 925—142a 373
Village—electors cannot vote money to build a private rail

road to factory 402
City under special charter—annexation of poi-tion of com

mon school district brought poi tio!i under Jurisdiction
of board of education; did not create joint district 425

Town highway taxes paid in money may be expended by
town board on any part of town highway 453

Preservation of local peace may be provided for by city or
founty 494

City of second class, under commission government
councilmen not relieved of obligation to devote entire
time to duties of oflico by adoption of eh. 481,.L. 1917 518

Town may be i-otmbursod for money expended in oiling
pait of county system of prospective state highways
loculcd In said town

635Town—county may not reimburse, for money expended by
town on own initiative on prospective state highw^iy 675, 677
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MUNICIPAL CORPORATIONS—Continued Page
Fine Imposed under city ordinance and paid by defendant

while in county jail must be paid over to city by
sheriff "5^2

City prisoner—city not liable to county for keep 892
City council may not appropriate money for promoting wel

fare of enlisted men

County aid to cities to build bridges on state highway sys
tem is compulsory

Board of education in city of third class—method of elect
ing members may be changed from election by com
mon council to election by people '^'70

National guard. See Military Service.

NAVIGAHI.E W.VTFRS

Title to bed of navigable lake—vested in slate; such bed
cannot be loused for private use when drained 294

Crime on Lake .Michigan—where pi'osecuted 358
Private person as well as corpor:ition may condemn lands

C Q 0

for flowagc purposes

Title to bed of lake submerged over 20 years Is in state;
public has same right to hunt, fish and trap thereon
as shorcowners have

New.spapor advertising—legislative enactment permitting ex
change of transportation for, must be limited to such
persons as constitution excepts 324

Newspapers. Sec Public Printing.
Normal scliools. See Education.
Nuisances—no statute makes keeping of bees near city a

nuisance ^21
Nuisances. See also Public Health.

OIL INSPECTION
Placard showing test, flash, etc., must be displayed where

purchasers at pump can see 181

Oleomargarine. See Public Health.

OPTOMETRY ^ ,
Optometrist who uses title "Dr." should be prosecuted

under sec. 1485?i, not sec. 4G03(i 3o5
Board of examiners—no power to revoke certificate of opto

metrist for slander • • •

Eye testing machine in (luestion cannot he used without
certificate of board of examiners . 370

Optometrist not allowed to use title "doctor" or "Dr." .... 444

Parliamentary procedure—anyone can make motion to recon
sider, unless vote was taken ayes and nays, when one
voting with majority must make motion 488

Parole. See Prisons.

Party paper. See Elections.

^  Town board may require local license only of that class
described in see.

Butcher who supplies regular customers along fixed route
not a peddler
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PEDDLERS—Continued .
One holding sale of live stock not a merchant; cannot be re

quired to take out license as transient merchant .... 254
Permit to license showmen must be had permitting par

ticular exhibition, limited to specified time and place 547
No charge is made for permit 547
Stale treasury agent may revoke license and permit in cer

tain cases

dler

547
Person may be transient meichant in city although resi

dent of same 5g4
One who sells fruit to dealers only, for resale, not a ped-

605
Farmer may occasionally sell surplus products from house

to house gig

PHYSICIANS AND SUJiGEONS
Pi-oposed airangement with reference to doctors entering

military service held not in violation of statute against
fee splitting ggg

Optometrist using title "Dr." should be prosecuted under
sec. 14;i5ft, not see. 4u0:i<f 355

Optometrist not allowed to use title "doctor" of "Dr." 444
Anaesthesia mere giving of drugs used in, under direc

tion and in pi-esonce of duly licensed physician, is not
practicing medicine or surgery 800

Plumbers—master plumber may be granted journeyman plumb
er s license without examination; may be subsequently
licensed as muster plumber without examination .... 33

Plumbers—person not a licensed plumbej- may install plumbing
in own house 4gl

Plumbers—master plumber must be in charge of and physically
present in installation of plumbing 78g

Police, chief and officers. See Public Ofllcers.
Police justice. See Public Officers.
Poor relief. Sec Indigent. Insane, etc.
Poultry associations—only those holding annual meetings en

titled to state aid
Preliminary examination. See Criminal Law.
Prisoners. See Prisons.

88

PRISONS

Convict escaping from honor .camp may be prosecuted
therefor in Dodge county 97

Earnings of convict conditionally pardoned and in charge
of probation oflicer not under oonti'ol of such officer 224

Convict at large on conditional pardon to be credited for
good behavior upon breach and recommitment 238

Probationer—board of control has no prior rights over
funds on deposit 29j^

Probationer and prisoner on parole, earnings—certain
rules and regulations of board of control 391

Oh. 148, Laws 1917, applies to inmates of prison, not to
those on parole 4^5

Probationer—money deposited in his name is his property;
upon his discharge, though a minor, such money should
be turned over to him

Probationer—duty of sheriff to arrest on written order from
board of control



Index 881

PRISONS—Continued Page
Shei-iff of Milwaukee county may put prisoners sentenced

to county jail to work; has no authority to parole .... 483
Sheriff of Milwaukee county may put those sentenced to

county jail to work outside jail 524
Fine imposed under city ordinance and paid by defendant

while in county jail nmst be paid by sheriff to city 692
City prisoner—city not liable to county for keep C92
learnings of prisoner sentenced to county jail at hard

labor—disposition by sheriff g95

Probationers. See Prisons.

Profanity. See Criniinai Law.

Public administrator. See Public Officers.
Public documents—superintendent of public instruction re

quired to make certified copies of papers filed or de
posited in his oilieei^cannot refuse because confidential
information is contained therein 28

PUBLIC HEAI.TH

Master plumber may be gianted journeyman plumber's
license without examination; may be subsequently
licensed as master plumber without examination .... 33

Nurse—applicant in question may be registered without
examination gg

Public nuisance—town cannot commence action to abate 141
Public nuisance considered sliould be called to attention of

state board of health j44
Quarantine—penalty for breaking 203
Vital statistics—omissions in state record of births, deaths,

marriages may be supplied by positive affidavits 427
Registered nurses—hospital accredited as school may be

taken from accredited list 463
Plumbing—person not a licensed plumber may install in

own house 481
Vital statistics—blanks are to be prescribed and furnished

by state registrar and paid for by county 484
Nuisance deleterious to health, arising from action or

negligence of man, may be abated by board of health 589
Nuisance not arising from action or negligence of man—

action should be brought and judgment of court se
cured for abatement 689

Gas company, under facts stated, is private rather than

public nuisance 714

Registered nurses—committee of examiners justified in
action under facts stated 724

Registered nurses—committee of examiners may not admit
to examination nurse who has not qualifications pre
scribed by statute 774

Master plumber must be in charge of and physically pres
ent m installation of plumbing 786

Oleomargarine—furnishing of in Wisconsin veterans' home
prohibited 839

PUBLIC LANDS

Title to escheat estate vests in state immediately upon
death of owner; from that time not subject to taxation 22

Indian reservation—law providing certain lands conveyed
to U. S. government shall constitute, beyond power
of state 142

56—'A. G.
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PUBLIC LANDS—Continued Page
Town of Baruboo has no power lo expend donated money

in state park without legislative authority 338

Legislature may autliorize town of Baraboo to expend
money in Devil's Luke Park and give town right-of-

way 338

Public moneys—filing and license fees do not become public
funds until payer becomes entitled to wiiut is expected
in return; secretary of state not obliged to deposit
same until that time 842

PUBLIC Ol'M'TCERS

Adjutant geneial—salary may be raised by legislature .... 143
Board of control—has no power to contract with village,

permitting use of sewer of state institutio)i 267
Board of control—ha-s no prior riglit over funds Of. pro-

bationei' on deposit where probationer has absconded 391
Board of control—certain rules us to earnings of proba

tioners and persons on parole considered 391
Board of control—whore cattle belonging to state escaped

from inclosure the person damaged has claim against
state whicli must be collected in usual way 601

Board of health—duty to prescribe and turnisli blanks 484
Board of regents of normal schools—has no power to lease

lands under its control for hospital without express
authority from legislature 527

Capitol commissioii—cannot grant extra compensation to
121contractor

Chief clerk of legislature—cannot be paid until end of
session . 25

City treasurer and town treasurei-—duty to receive and
conserve mausoleum funds is official and covered by
their bonds 205

Civil service .commi.ssion, Milwaukee, chief examiner and
member of legislature—offices compatible 498

Commissioner of banking—per diom when in control of
bank should not be allowed for .Sundays GIG

Conservation commission—no power to grant right-of-way
for railroad over state park 62

Conservation commission—has no authority to lease state
park lands to school district for schoolhouse site 448

Conservation wardens—fees 614
Council of defense, county—county board has no check on

expenditures 662
Council of defense, county—appropriation by county board

of sum in excess of amount allowed by statute is valid
up to maximum allowed thereby 758

Council of defense, state—olficer in charge of state insti-
tuition may as.sign employe to duties in assisting 291

Council of defense, state—member who is legislator not en
titled to pay ^24

Council of defense, state—records pertaining to expendi
tures, in office of secretary of state, not confidential. . 614

Council of defense, state—not given power to license ho
tel chefs '^'^6

Council of defense, state—intoxicating liquors ordered de
stroyed by court should be delivered over to, on Its re
quest 2^^
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PUBLIC OFFICERS—Continued Page
Councilmen—not relieved of obligation to devote entire time

to duties of o/Rce by adoption of eh. 481, L. 1917, by
city of second class under commission government. .. . 518

County board—may not do act at special meeting which
statute empowers it to perform at regular meeting .. 122

County board—may contract with sheriff for future main
tenance of prisoners at county jail 146

County board—has no power to appropriate contingent fund
to district attorney 228

County board—stockholder in corporation furnishing teie-
plione service to county cannot be member 279

County board—must authorize suits in favor of county. . . 558
County board—has no check on expenditure by county

council of defense, of appropriation 662
County board—may not appropriate money for promoting

welfare of enlisted men 751
County board—appropriation to county council of defense

of sum in excess of amount allowed by statute is valid
up to maximum allowed thereby 758

County board—may maintain set of abstract records and
engage in work of abstracting 809

County board, member—ineligible to position of county
highway commissioner during term for which elected;
cannot by resigning make himself eligible 658

County clerk—entitled to fee for serving on local draft
board 742

County committee on common schools—has no jurisdiction
to alter boundaries of school district; may act only on
appeal 77

County highway commissioner—not subject to orders of
village board 577

County highway commissioner—member of county board is
ineligible to position during term for which elected to
board; may not by resigning make himself eligible .. 658

County highway commissioner—town chairman is ineligible
to appointment to office, during term for which elected G6G

County highway commissioner—salary when elected to fill
vacancy should be fixed by county board at time of
election gOS

County judge-—resigns office by acceptance of appointment
as member of military exemption board 469

County treasurer—procedure in reimbursing town for
moneys paid in advance for work on state aid high
ways 205, 252

County treasurer—duty to permit redemption of tax cer
tificates more than 6 years old; not duty to notify
owner of land that certificate is more than 6 years old 631

Court reporter—not entitled to extra salary or expenses for
work done outside circuit for which appointed 248

District attorney—duty to prosecute bastardy cases without
charge 21

District attorney—where person elected fails to qualify, va
cancy exists which governor may fill by appointment 106

District attorney—county board has no power to appro
priate contingent fund 228

District attorney—when obliged to prosecute assault and
battery cases 290

District attorney—fees in assault and battery cases 290
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PUBLIC OFFICERS—Continued Page
District attorney and village attorney—offices incompatible 489
District attorney—may not enforce claim arising in favor

of county unless it has been disallowed and written no
tice of disallowance has been given 558

Fire warden—must make and file oath of office upon re

quest of state fire warden 389
Humane society officer—has lien for care of neglected an

imal; action cannot be maintained by society 120
Industrial commission—has authority over residence build

ing in which lodging is furnished one or two tran
sients 99

Judgment—secretary of state authorized to pay judgment
creditor both damages and costs 353

Judgment—owner of, rendered two years prior to passage

of ch. 332, L. 1917, cannot avail himself of remedy
provided by that law 610

Justice of the peace—fees discussed 133
Justice of the peace—should try, not examine, defendant

when criminal defendant is sent to him 318
Justice pf the peace—cannot amend his judgment in crim

inal case after entry 493

Justice of the peace—mayor miist appoint where full
number has not been elected 582

Justice of the peace—in Clintonville has not exclusive jur
isdiction in city; change of venue may be taken 805

Justice of the peace and police justice—in city of New
London have jurisdiction over two counties 805

Legislature. See Legislature as separate heading.
Lieutenant governor—not entitled to traveling expenses

from home to Madison during legislative sessions .... 826

Marshal—may arrest without warrant persons violating
penal statutes 436

Military exemption board—member by accepting office re
signs office as county judge 469

Officer with definite term probably holds until successor is
appointed and qualifies 198

Police, chief and officers—tenure of office in city voting to
rescind adoption of sees. 959—41i and 959—41iH 449

Police—preservation of local peace may be provided for by
city or county 494

Police justice and justice of the peace—in city of New Lon
don have jurisdiction over two counties 805

Public administrator—how expense of bond is to be paid 270
Register of deeds—fees that may be charged 89
Register of deeds—fees discussed 140
School district officer—held elected by ballot under facts

stated 502

Secretary of state and state treasurer—expenses in at
tending state fair 60

Secretary of state—to pay judgment creditor both damages
and costs 353

Secretary of state—not obliged to deposit moneys paid for
filing and license fees until payer becomes entitled to
what is expected in return 842

Sheriff—where salary has been fixed, county board cannot
permit fees to be retained for service of civil papers. . 126

Sheriff—county board may contract with, for future
maintenance of prisoners at county jail 146
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PUBTvIC OFFICERS—Continued
Sheriff—has no discretion when valid criminal warrant is

placed in his hands
Sheriff—duty to arrest probationer on written order from

board of control 'J " "t,
Sheriff—expenses incurred when acting on verbal order of

board of control may be approved by board 474
Sheriff of Milwaukee county—may put prisoners sentenced

to county jail to work; has no authority to parole. . . 483
Sheriff of Milwaukee county—may put prisoners sentenced

to county jail to work outside jail • o24
Sheriff authorized by suiricient request where superintend

ent has asked district attorney to have escaped inmate
of state hospital for insane taken and held 656

Sheriff—disposition of earnings of prisoner sentenced to
county jail at hard labor

Sheriff—power of county board to fix pay as truant ofncer,
fees in lunacy cases and commitments to industrial
schools considered

Sheriff—entitled to fee for serving on local draft board. . . m
Sheriff—county not liable for services and disbursements

incurred in delivering registration cards and in looking
for sl9.ckGrs

Sheriff, deputy—special deputies appointed by sheriff to
guard private property have no claim against county
for compensation

State employe of one department may be required to do
work for another

Slate employe—may be assigned by ofhcer in charge of
state institution to duties with state council of de-
fense .-7

State employe—death terminates salary
State treasurer gnd secretary of state expenses in a ̂

tending state fair
State treasurer—may. upon order of governor, permit, pay

master of national guard to draw money to pay troops
in advance of audit of pay rolls by secretary of state

Stale treasury agent—may revoke license and permit of
showmen in certain cases

Superintendent of public instruction—required to make
certified copies of all papers filed or deposited in his
office: cannot refuse because confidential information
contained therein

Superintendent of public instruction—duty to apportion '
their share of 7/10 mill tax to districts from which
same was withheld

Superintendent of public property-may maintain auto
mobile privately owned when used for general state

496
purposes

Superintendent of state hospital for insane—duty to ap
prehend and return escaped inmate 556

Super'ntendent of state hospital for insane may request
and authorize county sheriff to assist in apprehending
and returning escaped inmate _• 556

Tax commission—town has authority to have audit made
of town accounts

Town board—may appoint marshal with power to arrest
without warrant

Town board—power to employ experts, through state tax
commission, to audit town accounts

750

342

170

60

283

462

436



666

595

8S6 Index

PUBLIC OPFICURS—Continued Page
Town board—has discretion to deny ai)plicatioti for liigh-

way to excluded lands 509
Town chairman—ineligible to appointment to office oE

county highway commissioner during term for which
elected

Town officers—where no nominations have been made town
clerk should prepare form of ballot upon which elec
tors may write names of choice . . ; 187

Town supervisor—vacates office on ceasing to be inhabitant
of town

Town treasurer—should be proceeded against by man-
. damns who refuses to pay town's share of highway
improvement to county treasurer 162

Town treasurer—remedy in case of failure to pay county
treasurer town's share of highway improvement .... 221

Town treasurer and city treasurer—duty to receive and
conserve mausoleum funds is official and covered by
official bond SOy

Undcrsheriff—county board may at annual meeting fix
salary and so may during his term increase or decrease
his compcn.sation 739

U. S. senator—legislature may empower governor to make
an appointment to fill a vaeancy after vacancy occurs 705

Village attorney and district attorney—offices incompatible 489
Village board—compensation 311
Village officer—compensation may be increased during

term of office 31]

PUBLIC PRINTING

State historical society—publications not state documents
and printing not required to be let tb lowest bidder 64

State historical society—state can breach contract for
printing but will incur usual consequences therefor. ... 54

Newspaper that suspended publication for two or three
weeks since legislative session began, eligible to pub
lish laws 271

A folio is 100 words or figures, regardless of space 423

Public property—state property not subject to special assess
ments; sower certificate issued against normal school
property invalid 27

Publication of amendment to constitution. See Constitutional
1-aw, i-csohition to amend constitution.

PubJication of lawg. See Public Printing.
Quarantine. See I'ublLc Health.

RAILROAn.S

Legislative enactment permitting exchange of transporta
tion for newspaper advertising—litnitation 324

Effect and validity of measure requiring switching engines
to be equipped with footboards considered 356

Sites on tbeir rights-of-way for public warehouses—bill re
quiring railroads to furnish con.sidered 3.59

Sites for private warehouses—provision requiring railroads
to furni.sli considered 359

Proposed cquiinnent trust certificates held not within ex
ception in sec. 1753—21 407
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RAILROADS—Contimied Page
Real estate agents—licenses lf>2

Referendimi—sjiffrage bill in nnestion constitutional 95
Register of deeds. See Public Oflicers.

REGISTERED NURSES

Nurse may be registered without examination under facts
stated ■ ■ ■ 86

Hospital accredited as school for nurses may be taken from
accredited list 463

Committee of examiners justified in action under facts

stated 724
Committee of examiners may not admit to examination

nur-se who has not qualifications prescribed by statute 774

Registration of voters. See Elections, bonds for schoolhouse.
Registration day—law forbidding sale of liquor on election day,

applicable 380
Requisitions. See Criminal I.aw.
Restraint of trade. See Commerce.

Road tax. See 'I'axation.

School attendance. iSee Education.

School district officers. See Education.

School district oflicers. See Public Officers.

scHoor- nisTRTtn's

Mooting illegally called does not preclude another meeting
legally called within year, for same purp^'se 46

County committee on common schools has no original juris
diction to alter boundaries: may act only on appeal 77

New school district ha.s no existence unti! newly elected
officers qualify 77

Common school district and union high school district may

unite in erection and maintenance of building 172
Newly created district, dissolved on appeal—right to school

taxes in hands of town treasurer i ... 284
Annexation by city under special charter of portion of ter-

•  ritory of adjoining district brought territory under
jurisdiction of board of education of city; did not create
joint school district 425,628

Liability of adjoining school district for share of indebted
ness to state trust fund considered 628

Purchase of pictures—no authority to borrow money for
or to pay interest on indebtedness 637

Principal and interest of authoi'ized loans—district must
levy tax to meet : 637

Territory annexed to city for school purposes only does not
create joint school district 649

Territory annexed to city for school purposes cannot be
taxed lo pay for school sites and buildings nor to pay
principtil on city bonds issued for such purpose 649

Territory annexed to city for school purposes should be
taxed to pay share of operating expenses of schools 649

School textbook law. See Education.

Schools. See • Education.

Secretary of state. See Public Officers.
Sheriff. See Public Officers.

Sheriff, deputy. See Public Officers.
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Shipment into di-y territory. See Intoxicating Liquors. Page
Showmen's licenses. See Peddlers.

Slander. See Criminal T^aw.

State aid. See Bridges and Highways.
State aid. See Kdiication.

State depositories. See Banks and Banking.
State insurance fund. See Insurance.
State prison. See Prisons.

State treasurer. Sec Public OlTlcers.

State treasury agent. See Public Officers.

State trunk system. See Bridge.-? and Highways.
Statute of miiitations—redemption of tax certificate more than

6 years old—duty of county treasurer to permit .... 681

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION LAWS,
LEGISLATIVE BILLS AND RESOLUTIONS, ETC.,

REFERRED TO AND CONSTRUED

U. S. Const.

Art. Sec.

IV 2

Amendment XIV

U. S. Stata.

Sec. 1237, R. S

23080, Comp. St. 1916. .

3041, Comp. St. 1916 . .
7477c, Comp. St. 1916

37 Stats, at Large 699
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217

218

569

571

574

606

231
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883
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VIII 1,

IX

217
X .

218
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289
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287-289

329
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66

143 Ch.

312
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Page
66
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Laws 1854

Laws 1856
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201
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324

325

55
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p. & L. Laws 1855

Ch. 318

Laws 1858
Ch. 55

132

P. & L. Laws 1861
Ch. 295

Ch. 189
Laws 1865

P. & L. Laws 1866

Ch. 439

P. & L. Laws 1868
Ch. 442

. P. & L. Laws 1872

Ch. 5

Laws 1872
Ch. 144

146

Ch. 267

Laws 1873

Laws 1878

Ch. 5

Laws 1880

Ch. 322

Ch. 36

Ch. 211

329

Laws 1882

Laws 1885

Laws 1887

Ch. 128 650-654

466 522

523

Laws 1889

Ch. 197

275

Index 889

Page
488 199

200

510 255

Laws 1895

Ch. 123 563

199 373

290 261
525

Laws 1991

Ch. 126 : . 516
399 383

Laws 1903

Ch. 233 192

Laws 1905

Ch. 116 418
376 " 37

38

434 144
479 361
490 207-209

255

506 383

Laws 1907

Ch. 12) 510
224 37
434 419
562 384
625 552

Laws 1909

Ch. 187 449
285 166
326 809
498 173
534 193
535 181

>  Laws 1911

Ch. 61 809
£94 174
418 449
485 500
522 851

533 696

645 185

Laws 1913

Ch. 266 634
460 212

572 426

625 525

425 751 78

523 768 180

766

765

771

772

262

524

626

262

524

262

524

262

624

756

756

609

207

209

771

771

96

97

348

Page

262

524
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Laws 1915 Page Page
Ch. 242

249 262 447

265 278 .. .

817 324 701
438

476 611

531 346 .  657

264 378

265 388

596 87 688

609

607

Resolutions 1915 435 490

Jt. No. 1 i 441 642

169 453

34 . . . 167 460

461 814

Raws 1916, Special Session 815

Ch. 1 2 818

478

Laws 1917 598

Ch. 6 . 599

14 480

533-535 680

698 682

699 • 683

630 720

44 481 518

563 519

68 482
82 542

292 489

434 496

435 494 533-535

614 499

775 506 521

94 522

96 524

530 532 725

127 548 507

816 554 . 582

818 556 760

148 761

416 561

175 563 740

674 741

733-735 785

811 570

812 577 630

580

201 581 731

328 589

204 496 675-577

497 797

592

241 601

663 612

758 566

759 618 521-523
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Page

624 581

582

850

851

628 789

790

825

GS7 . : 781

643 712
760

648 592

058 ' 521-523
061 703

665 504
505

668 530
578

579

604

616-

'670
671

708

852

854

670 547-550

672 531-533

674 586
851

675 765
677 535

850

678 663

Bills 1917

No. 97, A 142
229, A 184
351. A 213
383. A .. 324
422. A 359
471. A 198-200
613, A 170
689, A 518
103. S 95

97

135, S 356
320, S 315
322, S 143
405, S 439
570. e 297-299
611, S 430

Hesolutions 1917

Jt. No. 1, A 329

R. S. 1858
Ch. 19 517

76 756

187 755

R. S. 1878 Page
Sec. 1275 509

2514 262

3314 522

Ann. Stats. 1890

Sec. 3314 623

Stats. 1898

Ch. 67 207
See. 585ti 552

680 552
926—11 772
1275 509
1319 637
1436 255
179117

Supp. 1996
Sec. 1606

1222a 120
17916 206

Stats. 1911

Sec. 422 420
495a ''SS
681

959—41Z 449
450

959— 449
450

1222a 120
1275 51^

517

1494—34 419

Stats. 1913

Ch. 40—1 273
Sec. 51.35 121

170 26
702—1 to 702—13 78
1317m—6 12
1317m—■! 12

14

1494—34 419
1943 217

Stats. 1915
Ch. 18 23

24

29 , 267
32 150

738

40 ; 437
406 243

772

41 243
62 515
67 207
85 112
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Page

86 276
442

443

619

93 228
194 319
195 318

319

'Sec. 2.04 358
5.02 2
5.26 2
5.29 155
6.01 42
6.03 219

6.14 245
6.15 245

6.18 245

6.20 220
6.21 182

219

220

6.22 * 219
220

6.40 184

7.01 108

109

7.02 108

8.03 108

11.54 to 11.67 184

20.01 54
55

57

20.03 54
20.32 57
20.37 57

20.63 423

20.70 271
272

51.04 181

51.31 244

51 .32 244

51.35 179-181

62 .01 (23.09 Stats.) 515

62.02 69

339

62.04 320

514

^  515
62.09 304

62.25 440

62.28 320

358

62.30 358

62.49 31

32

110 , 75

76

113.18

113.19

1606
193

160d 192
193

160e ' 192
193

166 28-30
170

36

60

75

76

143

(20.21, Stats.) 565

170W (20.73. Stats.)

171

172a (20.74, Stats.) 504-
172—10

172—11

172—29

(20.60, Stats.)
172—53

(Subsec. 18,
sec. 20.39,

Stats.) 609
(Subsec. 20,
SCO. 20.41,

Stats.) 608
609

(Subsec. 35,
sec. 20.39,
Stats.) 608

609

172—180 701

172—131 700

17Ga 140

258d 629

263 629

279 23

283 23
25

284 23

285 23

287 497

374 55

376 55

383a 609

388 83

394 ( 37.02, Stats.) 527
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Page

411—1 to 411—7 17

411—1 : 17
847-849

411—2 847

848

411—3 847

848

411-^7 847
849

411—8 18

411—11 236

237

413 264

265

414 264

265

416 78

4170 79

421 285

422 426

652

424 285
'286

426 47

427 47
48

430 446
(40.09, Stats.) 502

4350 422

439a 309
421

439c<i 735
472 654

473 654

475 638

490 172
176

785

491 785

405—1 1:73

176

177

495—2 177

495—3 177

495—4 177

495—12 740

496p 173
496p—1 173

174

496p—2 174
490—1 to 496—8 642

497 264

284

497a 264

517 (39.02, Stats.

SubsGC. 6, 20,24,
Stats.) 554

553c to 5531 17
553ni—1 to 553m—25... 101

Page
553m—21 101

102

553m^22 195

197

198

553m—101 to 553WI—108 101

102

195-198

553m—101 to 553m—106 197

553m—101 102

196-198

246

553m—102 20

653m—106 197
198

553p—1 to 553p—15 439
553P--1 to 653P--9 669
553j)—4 730
553p—6 668-670

728

730

553p—15 (41. 21, Stats.) 669
572b 53

B72i 39
52

53

572; 39
572fc 39

52

573—1 310

573/ 43
115-117

147

160

162

477-479

538

5790 733

585(i to 588 251

600 323

324

604e 38

136

323

604/ 324
604? 37

149

151

610a (21.02, Stats.) 494
611a 144

617 231

631 135

632 283

660 135

664 292

669 146

429

676 to 678 400

676 282
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G77

679

683

686

692

694

696

697a to 697fc

697c

698

699

701

704

716 .

723 .

725 .

749 .

750 .

750a

751 .

75ia

761c
752 .

754 .

758 .

764 .

776 .

788

810

819

835

890

893

919fc

Page Page
10 925HI—308

134 274

282 925 3 274

10 925 Zm

280 925 3n 274

123 925—1 7 to 925—21 . . . 425

127 925 23

128 925 113

739 925 113m 350

740 925 113n

134 351

135 925—142a 373

261 374

525 925—192 to 926—1970. 352

261 925—192 351

262 925 196

108 925 1970-

220 352

108 926

107 373

77 926—11

78 926 1170 772

264 926 117p 772

265 926—135 to 926—139. . 352

284 959 410 449

11 450

206 959 41p .449-451

390 959 55 33

343 34

229 959 5B&

229 961

229 962

229 107

229 (17.02, Stats.) ....

229 967 108

290 976 (17.17, Stats.) 696

290 976m

291 1022—19 428

140 1022—30

90 1022—57

342 1038 . 26

347 27

413 1057 .315-317

437 1072O (20.25, Stats.) . 554

94 .

555

422 1078

222 1079

142 1080

222 1081 ....

437 222

221 1087m—21

222 1087m—22 159

311 1087m—24 379

312 1088

268 1097

311 11070

312 1107C

437 1112

352 1114 160







Index 897

Page

1758—49 65

1753—51 65

1754 385

1755 385
1760 112

113

1764 442
1770a 385
17706 72-74

380-383

1771 385
443

1772 72-74
99

382

1774 385
1774a "^1

139

1777i 244
1774n 385
1786 210
17866 275

276

1786d 275
276

1786d—1 110
111

17860—1, et seg 113
17860—16 113
1789 442
1790 443
1816 430
1826 385
1826a 385
1857 09
1861a 390
1896 m 441

442

1897/ 153
154

1898 114
1917 244
1933 124
1937 125
1941—42 to 1941—62 816

1941—44 817
819

1946<f 123-126
1966—38 270

271

1976 244

1978d 188

277

2011 80

2012 385

2014—5 81

458

2014—11 81

57—A. G.

Page

2014—27 • 226

228

2024—6 385

2024—46 417
418

2024—781 166

167

2024—78«l 166

2216 140
2232 to 2240 140

2236 140

2238(1 141

2242 140

2253 90

2330 314

2394—3 to 2394—31 581

2394—5 5^1
2394—8 430

2394—41 to 2394—71 99

2394—41 to 2394—70 309

2394—41 100

2394—70 309

310

2462 23

25

2602 15

2605 223

2607 15

28366 224

2882 354

2894a 354

2899 354

2927 354

3180a 142

3186 26

3200 59

3294 310

3295 310

3374 (31.31, State.) 595
3716a 353-355

610

3774 135

3818 270

271

3852 150

3935 24
3936 24

25

3937 24
4164 401

403

404
4231 420
4415 391

44316 306

808
4432 375

4490 97

98



898 Index

Page

4549 260
280

4549f7 21
222

4550 422

4562d 320

4569 103
4582 315

4587c 85
86

137

268

269

4595 62
63

4596 62-64
4603rt 355

356

4608 205
4679 98
4715 135
4734a to 4734? 392
4734c 392

393

4739 to 4774 319
4740 319

343

4744 343
4760 342

346

4771 345
4775 to 4816a 319
4776 319
4809 318
4859 238
4863 239

240

4927 97
98

4928 240-243
41£

4960c—1 to 4960c—7 393
416

4960c—3 393
4960c—4 393
4971 31

«  129

136

256

423

4986 426

Stats.

Ch. 63 479
86 118
173 Ill
193 474

484

195 773

Page

Sec. 6.51 768

11.54 to 11.68 745

11.54 810

14.32 789
790

792

793

825

826

14.68 842
843

17.02 (962, Stats. 1915).. 596
17.17 (976, Stats. 1915).. 596
17.19 667

20.04 674
675

20.21 (170, Stats. 1915).. 565
20.24 (Subsec. 6, sec. 517,

Stats. 1915) 554

20.25 (1072O, Stats. 1915) 554
555

20.32 564-566
733

20.33 668-670
728

730

20.38 598
630

20.39 (Subsec. 18, sec.
172—53, Stats.
1915) 609
(Subsec. 35, sec.
172—53, Stats.

1915) 608
609

20.40 522

20.41 522

(Subsec. 20, sec.

172—53, Stats.

1915) 608
609

790

20.49 (Subsec. 1, sec.

1317??!—5, Stats.

1915) 473
623

624

20.60 (172—29. Stats.
1915) 49b

20.73 (170n»-, Stats. 1915 565

20.74 (1720, Stats. 1915)

504-506

20.75 700

20.77 701

21.02 (610a, Stats. 1915) 494

23.09 (02.01, Stats. 1915) 515

29.01 852

854



Index 899

Page

29.03 616

29.09 643

644

29.11 643
644

29.19 708
29.21 579

854-856

29.22 616
29.24 604

605

29.27 853
29.28 853
29.30 698

853

29.33 580

29.39

29.46 668
29.47 685
29.48

•29.49 530
29.59

605

31.04 (1596—4, Stats.
1915) 595

31.05 (1596—6, Stats.
1915) 595

31.31 (3374, Stats. 1915) 595
33.03 497
37.02 (394, Stats. 1915)- 527
39.02 (517. Stats. 1915) 554
40.09 (430, Stats. 1915) 502
40.15 642
40.31 to 40.34 688

684

40.31 684
685

40.32 684
685

40.355 683
684

686

40.74 735
41.15 765
41.16 • 730
41.21 (5531)—15, Stats.

1915) 669
41.36 847-849
41.37 847

848

41.38 847
848

41.42 847
849

45.07 840
172—41 669
376—50 604

505

ni; Page
460—19 657
495a 786
553«l—1 to 553in—25 . . . 683

685
553»l—109 683

686
5531H—110 684
553ni—111 684
553HJ—112 684
553p—3 765
561j 732
568 733
572i 691

692
572a: 73J

733
573/ 5.38

540-542

641

743

767

796-800
573; 777-779
579< 564
580 to 604—6 738
585 552

737

738
585® 737

738
585& 553

738
585c 737

738
585c? 551

553

585e 738

586 737

738

602 738

650 560

651 847

652 560

561

847

848

656 847

848

668 847
848

669 • 847
848

670 662
663

694 495
735

697—7 777-779



900 Index

Page
483

484

524-526

695

696

697—49 m . 603

715 663

723 495

725 476

736
731 736

738

752 560

762 809

809

772—1 to 772—17 498

788 786

789 786

818 596

819 596

843 515

516

844 515

925m—304

925m—309 519

925 23 . . . 582

925—52 ...

925—61 ... 806

925 65 ... 806

925 66 ... 806

925—69 ... 693

925—113 to 925—119m.. 652

925 269 .. 807

926 1170 . 770

772

926 117p . 772

944 630

959—40m to 959—44... . 495

959—53 to 959—56 482

959—54 ...

787

959—55a . . 482

959—56 ... 481

976
486

1130

1137 765

1164 655

1165 632

§33

634

764

1182 633

1267 648

660

1269

1275

1276

660

Pagre
1282 •. 648

660
1285 510
1314 672

673
1316 673

674
1317 733

734
1317W—1 826
1317m—2 825

826
1317m—3 622

678

712

760
1317m—4 676

760

762
1317m—5 678

760-762
1317m—6 808
1317m—7 622

636

679
1319 473

623

624
1321a 733

734
I325fc 703
1339 622

623
1379—24 763
1379—25 763
1391 602
1414 589

591

592

1435a to 14366 800

1435c 724

775

1463 650
1492a6 607
1492c 607
1494#—3m 447

1499 ; 788

1501 788

1505a 788

1512 559-561

823-

824

1512a 559-561

15290 840

1548 487

796

1551 832

1557lt 511-513
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1558

1561

1564

1565c

1565d

ISCodd ......

1570 to 1584i

1570

1574

1577

1584

1636—47 ...

1636—49

Page

779

780

482

483

511

512

780

831

470

471

784

470

471

550

605

618

562

550

548

549

696

697

811

627

628

1667 374-378

172Sa 586
851

852

1728a—3 587
852

17280—11 850-852

17286 851
852

1729p—1 .. 841
1 7476 481

1747»l 721

1749 1 327
1754 626
1755 627

1769 626

17706 620

1771 754
757

758

820

1772 625
819

1773 619
625

819

1774 819
820

1774e 626

lT74n 626
17S66 778
1786fJ 777

779

1809® 356

Page

1897 820
821

1S970 821
19190 838
1928 328

194107 816
1941—61 .* 816
1943 815

818

19430 491
492

19550 838
1976 833

838

19786 543
1978c 544
197Srf 536

543

544

2009 752
2010O .* 723
2014—4 752
2014—5 722

753

2014—11 ' 753
2014—200, seg . 725
2014—200 725
2024—1 566

567

2024—7 500
2024—9 590

662

2024—19 500
661

2024—29 615
2024—32 547
2039 783
2339JH—9 '• 484
2355 768
2394—3 to 2394—31 581
2394—5 581
2394—7 594
2394—9 350

851

2514 525
2619 768
2959 515
3180a 592
3314 589
3327a 587

689

3328 545
646

3572 655
3806 768
4022 777

779

4222 534
4550 7.89



902 Index

Page

4B87C . 575

576

640

641

749

4595 512

513

780

4595^ 513
4595do 513
4G01 ,480

4607d 840
4G07e 839-841

4703 699

4706 699

Page

4734c . ■ 474

476
4734/ 475
4734f7 475

476

4734i 475
4742 .. G9S
4775 775
4776' 773
4783 773
4960c—1 . . 483

4960c—5 . . 476
4971 696

712

768

849

Stemper Act. See Intoxicating Liquors.
Suffrage—bill in question constitutional 95

SUNDAY CLOSING

Bowling alley run by Adventist may not operate on Sunday 62
Keeping open saloon on Sunday does not violate sec. 1564

unless intoxicating drinks are sold 511
An offense to permit minors in saloon on Sunday even

though no intoxicating liquors are sold 511
Liquor license may be revoked for sales on Sunday 779

Superintendent of public instruction. See Public Officers.
Superintendent of public property.' See Public Officers.
Superintendent of state ho.spital for insane. See Public Officers.
Tax commission. See Public Officers.
Tax sale. See Taxation.

TAXATION

Sewer certificate issued against normal school property in
valid; state property not subject to special assessments 27

Income taxes to be collected in same manner that personal
property taxes are 158

Telephone companies—farmers' mutual which do not fur
nish service for compensation not subject 178

School taxes—right to, in hands of town treasurer where
newly created district was dissolved on appeal 284

Bank stock—proposed statutory rule held constitutional.. 315
Tax sale certificate—holder may'pay subsequent taxes and

charges and demand reimbursement with interest .... 340
Rate limit in sec. 776 applies to sees. llG4c to 1164/ 342
Remedy by foreclosure, to collect special assessments to

pay bonds, cumulative and does not dispense with de
linquent tax sale 351

Inheritance tax—at death of one joint tenant survivor not
liable 379

Church property does not become subject because another
religious society occupies property, paying only suffi
cient to cover added expense of such use 485

Districts from which share of 7/10 mill tax was withheld—
duty of state superintendent to apportion 553



Index 903

TAXATION"—Continued Page
"Road tax—person working, is employe of town in contem

plation of "W'orkmen's Compensation Law 593
Territory annexed to city for school purposes cannot be

taxed to pay for school sites and buildings nor to pay
principal and interest on city bonds C4J)

Territoi-y annexed to city for school purposes should be
taxed to pay its share of operating expenses of schools 649

Justice court has jurisdiction of case brought to recover
illegal taxes paid under protest 655

Delinquent drainage assessments are treated as taxes;
lands charged therewith are advertised and sold as for
taxes 763

Teachers' insurance and retirement fund. See Education.

Telephone companies. See Corporations.
Textbooks. See Education.

Title to bed of lakes. See Navigable Waters.
Town board. See Public Ofliccrs.

Town board. See Municipal Corporations.
Town chairman. See Public Ofllcers.

Town meeting. See Municipal Corporations.
Town officers. See Public Officers.

Town supervisor. See Public Officers.
Town treasurer. See Public Officers.

Towns. See Municipal Corporations.

Ti-ading stamps. See Commerce.

Traffic regulations. See Automobiles.

Transient merchants. See Peddlers.

Transient paupers. See Indigent, Insane, etc.
Transmission of money to foreign country. See Banks and Banking.
Trunk line roads. See Bridges and Highways.
Trusts—organization among dealers to buy eggs on loss-off

basis violation of antitrust laws 479

TUBERCULOSIS SANATORIUMS

District or county sanatorium cannot charge back to mu
nicipality in which indigent inmate has legal settle
ment expenses for medicines and treatment 545

District or county sanatorium not obliged to bury indi
gent inmate 545

Tunnels for passage of stock—owner of adjoining land may use 117
Undersheriff. See Public Officers.

Union free high schools. See Education.
United States aid. See Bridges and Highways.
United States senator. See Public Officei-s.

UNIVERSITY

Tuition fees—status of person with reference to payment, •
discussed 82

Profits arising under publisher's contract, to be deposited
in state treasury 109

Department of hog cholera serum—appropriation made in
subsec. 20, sec. 172—53, Stats. 1915, available not
withstanding provisions of subsec. 35, sec. 172—53.. 608

Board of regents cannot appropriate money for member
ship in American University Union 763



904 Index

Vacancies—where person elected to office of district attorney Page
fails to qualify vacancy exists which governor may fill

by appointment 106

Venue, change of. See Criminal Law, change of venue.

Village attorney. See Public Officers.
Village board. See Public Officers.

Village officer. See Public Officers.
Villages. See Municipal Corporations.
Vital statistics. See Public Health.

Vocational schools. See Education.

Voting by mail—invalid not absent from voting precinct cannot
vote by mall 183

Voting by mail—Absent Voters' Law held constitutional 744
Voting by mail—electors absent on election day on account of

service in army or navy may vote by mail 810
Warehouses—bill requiring railroads to furnish sites on rights-

of-way for public warehouses 359
Warehouses—provision requiring railroads to furnish sites for

private warehouses 359

WEIGHTS AND MEASURES

Section prescribing sale by net weight permits sale by gross
weight provided buyer actually assents thereto at time

of sale 374

Wild animals—sec. 62.49 applies in cities as well as in other
parts of county 31

Wild animals. See also Pish and Game.

WISCONSIN STATUTES

Proposed amendment does not automatically bring train
men under terms of Workmen's Compensation Law. . 430

Second amendment of section by same legislature, drop

ping out first amendment, not construed as repeal if it
is apparent that legislature did not so intend 521

Widow—rights under ch. 44, L. 1917 562

In case of two affirmative statutes on same subject, one will

not repeal the other if they can stand together; if they

conflict, the later statute prevails 814

WORDS AND PHRASES

Public building—one in which lodging is furnished one or
two transients 99

"Risk" as used in fire insurance statutes defined 114

"Judgement" includes both damages and costs 353

"Capital stock" in computing fees for filing annual reports

of foreign corporations, defined 380
"Folio" defined 423

Book made up of loose sectional units, not paged or serially

marked, not permanently bound 566

"Redeemable only in cash," as used in Trading Stamp Law,

construed 679

"Ten dollars per front foot" refers to value of naked lot

exclusive of Improvements 712

"Minor of permit age" defined 849
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WORKMEN'S COMPENSATION Page
Proposed amendment does not automatically bring" train

men under terms of law 430
Employer who prior to enactment of ch. 624, L. 1917, filed

election not to accept provisions of sees. 2394—3 to
2394—31 does not become subject to provisions of
Workmen's Compensation Act by failing to file an
other similar notice after enactment of that chapter. . 581

Person working road tax is employe of town- 593
Compensation insurance board may not consider agreement

by company to pay expenses in excess of schedule of

expense loading • 781
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